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PART I-II  OVERVIEW, ISSUES, AND POSITION 

1. The Coalition of Intervenors is comprised of Democracy Watch, Ontario Place for All, 

Toronto Field Naturalists, and National Trust for Canada. They are civil society organizations 

involved in advocacy concerning Ontario Place, participants in public comment processes under 

heritage, conservation and environmental legislation, and proponents of democratic safeguards. 

2. The Coalition intervenes in this appeal to make the following submissions: 1) Ontario Place 

is a public landscape of environmental and heritage significance held for the public good; 2) The 

Rebuilding Ontario Place Act (“ROPA”) unconstitutionally trenches on the core jurisdiction of s. 

96 superior courts; 3) ROPA negates judicial oversight of resources subject to a public trust and 

the public’s ability to ensure Ontario Place is redeveloped consistently with that trust. 

PART III STATEMENT OF ARGUMENT 

A. Ontario Place is an Environmentally and Culturally Significant Site Created for the 

Public Good 

3. Ontario Place is a culturally significant site, which includes historical, architectural, 

landscape and other markers of social value. It was designed for public access.1 Ontario Place is 

designated as a Provincial Heritage Property of Provincial Significance and is listed on the City of 

Toronto’s Heritage Register.2 The highest national and international heritage authorities recognize 

Ontario Place as a globally significant example of 20th century architecture and landscape design.3 

 
1 Affidavit of Mathieu Dormaels affirmed July 4, 2024, Exhibit A, Record of the Appellant [“AR”], 

Tab 34, p. 320; Remarks by the Honourable John Robarts, Prime Minister of Ontario at Ontario 

Place Countdown Reception and Tour, Toronto, Tuesday, November 3rd, 1970, pp. 2, 5; See e.g. 

Address by the Honourable William G. Davis, Prime Minister of Ontario at Official Opening of 

Ontario Place: Toronto, Saturday, May 22nd, 1971, Book of Authorities (Ontario Place for All, 

Toronto Field Naturalists, Democracy Watch, and National Trust for Canada, Interveners) 

[“BOA”], Tab 1, pp. 1-7.  
2 Affidavit of Lynn Morrow affirmed July 3, 2024 [“Morrow Affidavit”], Exhibit A, AR, Tab 32, 

pp. 310; Affidavit of Diane Chin affirmed July 3, 2024 [“Chin Affidavit”], Exhibit A, AR, Tab 30, 

pp. 295-296; O. Reg. 10/06: Criteria for Determining Cultural Heritage Value or Interest of 

Provincial Significance, Ontario Heritage Act, R.S.O. 1990, c. O.18. 
3 Chin Affidavit, Exhibit A, AR, Tab 30, pp. 295-296; Affidavit of Javier Ors Ausín affirmed July 

2, 2024, Exhibit A, AR, Tab 26, pp. 258-259; Morrow Affidavit, Exhibit A, AR, Tab 32, p. 310. 

https://www.acotoronto.ca/buildingsources/cc3833e815f085b3a0cddc249c5e04ff.pdf
https://www.ontario.ca/laws/regulation/060010
https://www.ontario.ca/laws/statute/90o18
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4. Ontario Place is also an environmental landmark. It is a stop for migratory birds and 

provides critical green spaces for over 170 species of birds, including 15 species listed as at risk.4 

It is a retreat for other kinds of wildlife, including beavers and mink, and its shoreline provides 

important potential fish habitat. 5  Ontario Place also acts as a nature haven within the city, 

preserving access to green space for the public, as well as ecology research and education.6 

5. The Government of Ontario’s planned redevelopment of the site will destroy 

environmentally sensitive land, level a globally recognized cultural landscape, and fill in portions 

of the lakefront, to build a massive waterfront spa. These steps are contrary to the purposes for 

which Ontario Place was created. 

B. The Rebuilding Ontario Place Act Interferes with the Core Jurisdiction of s. 96 

Courts 

6. This appeal arises in a context in which federal and provincial governments have 

increasingly sought to shield themselves and favoured corporate interests from judicial scrutiny. 

From use of the notwithstanding clause, to the creation of zones in which the Crown, corporations 

and individuals are immune from a wide swath of laws,7 this trend reflects distrust of the judicial 

system. 

7. The judiciary acts as an essential check, safeguarding the rule of law and protecting 

individuals against arbitrary or unlawful government action. The rule of law is a “fundamental and 

organizing principle” of the Constitution that shields individuals from arbitrary state action and is 

essential to meaningful democracy.8 It prevents governments from short-circuiting fundamental 

 
4 Affidavit of Tony Morris affirmed July 3, 2024 [“Morris Affidavit”], Exhibit A, AR, Tab 33, p. 

315. 
5 Morris Affidavit, Exhibit A, AR, Tab 33, p. 315; Morrow Affidavit, Exhibit A, AR, Tab 32, p. 

310. 
6 Affidavit of Joël Léon affirmed July 2, 2024, Exhibit A, AR, Tab 24, p. 209. 
7 For example: An Act respecting the laicity of the State, SQ 2019, c 12, s. 33; The Education Act, 

1995, SS 1995, c E-0.2, s. 197.4(3); Education Act, SA 2012, c E-0.3, s. 58.13; Keeping Students 

in Class Act, 2022, S.O. 2022, c. 19 - Bill 28, s. 13; Building Canada Act, S.C. 2025, c. 2, s. 4; 

Special Economic Zones Act, 2025, S.O. 2025, c. 4, Schedule 9, s. 7. 
8 Reference re Secession of Quebec, 1998 CanLII 793 (SCC) [“Reference re Secession of Quebec”] 

at paras 32, 70. 

https://www.legisquebec.gouv.qc.ca/fr/document/lc/l-0.3?langCont=en
https://www.legisquebec.gouv.qc.ca/fr/document/lc/l-0.3?langCont=en#se:33
https://www.canlii.org/en/sk/laws/stat/ss-1995-c-e-0.2/latest/ss-1995-c-e-0.2.html
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-e-0.3/latest/sa-2012-c-e-0.3.html
https://canlii.ca/t/8r5n#sec58.13
https://www.ontario.ca/laws/statute/s22019
https://www.ontario.ca/laws/statute/s22019#BK17
https://laws-lois.justice.gc.ca/eng/acts/B-9.89/index.html
https://www.ontario.ca/laws/statute/25s04a
https://www.ontario.ca/laws/statute/25s04a#BK6
https://canlii.ca/t/1fqr3
https://canlii.ca/t/1fqr3#par32
https://canlii.ca/t/1fqr3#par70
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rights and legal limits for the sake of expedience and is essential to preventing and detecting 

corruption.  

8. Section 96 of the Constitution Act, 18679 is critical to maintaining the judiciary’s role in 

protecting the rule of law.10 It protects the core jurisdiction of the s. 96 courts, those critically 

important functions that are essential to the existence of a superior court of inherent jurisdiction, 

including maintaining the rule of law.11 

9. The right to sue the government is an important feature of an accountable democracy. To 

the extent that the Crown asserts that it once enjoyed full immunity, such broad Crown immunity 

is now recognized as “intolerable”.12 The days of “the King can do no wrong”13 cannot now be 

constitutionally revived without undermining the core role of s. 96 courts in supervising the 

legality and good faith of government decision-making. The right to sue the Crown is “arguably 

another principle of fundamental justice”.14 If the public cannot access the superior courts to sue 

the government when its tortious conduct harms them, government would in effect be above the 

law.  

10. The Rebuilding Ontario Place Act (“ROPA”) is part of the troubling trend of governments 

seeking to shield themselves from judicial oversight. ROPA exempts the redevelopment from 

legislative protections for the environment and precludes the exercise of powers to conserve 

heritage property held in trust for the people of Ontario.15 ROPA extinguishes causes of action, 

any other kind of “proceedings” and remedies, including where the Crown and other actors act 

 
9 The Constitution Act, 1867, 30 & 31 Vict, c 3, s. 96. 
10 Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 

SCC 59 (CanLII) [“Trial Lawyers v BC”], at paras 28-30; Crevier v. A.G. (Québec) et al., 1981 

CanLII 30 (SCC), pp. 234-237. 
11 MacMillan Bloedel Ltd. v. Simpson, 1995 CanLII 57 (SCC) at para 38; Trial Lawyers v BC at 

para 29. 
12 R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42 (CanLII), [2011] 3 SCR 45 at para 72. 
13 Factum of the Intervener, Attorney General of Alberta at para 6, pp. 1-2. 
14 Francis v. Ontario, 2021 ONCA 197 (CanLII) at para 479. 
15  Rebuilding Ontario Place Act, 2023, S.O. 2023, c 25, Sched. 2 [“ROPA”], ss. 9, 10; 

Environmental Assessment Act, RSO 1990, c E.18, s. 2; Ontario Heritage Act, RSO 1990, c O.18, 

ss. 9-10, 29(1), 41, 68(3). 

https://canlii.ca/t/56g8v
https://canlii.ca/t/8q7k#sec96
https://canlii.ca/t/gds2j
https://canlii.ca/t/gds2j
https://www.canlii.org/en/ca/scc/doc/2014/2014scc59/2014scc59.html?resultId=da2ffa2f006f44b69ecaad1b6c1dc36d&searchId=2026-03-31T14:44:45:869/f0f84bd220014dbcb96dd78cbc0fa9dd#:~:text=%5B28%5D,para.%2088.
https://canlii.ca/t/1mjlq
https://canlii.ca/t/1mjlq
https://www.canlii.org/en/ca/scc/doc/1981/1981canlii30/1981canlii30.html#:~:text=In%20my%20opinion%2C-,where%20a%20provincial%20Legisla%C2%ADture%20purports%20to%20insulate%20one%20of%20its%20statutory,having%20the%20effect%20of%20constituting%20the%20tribunal%20a%20s.%2096%20court.,-As%20Judson%20J
https://canlii.ca/t/1frdw
https://canlii.ca/t/1frdw#par38
https://canlii.ca/t/gds2j
https://canlii.ca/t/gds2j#par29
https://canlii.ca/t/fmhcz
https://canlii.ca/t/fmhcz#par72
https://canlii.ca/t/jf0jh
https://canlii.ca/t/jf0jh#par479
https://www.ontario.ca/laws/statute/23r25b
https://www.ontario.ca/laws/statute/23r25b#BK12
https://www.ontario.ca/laws/statute/23r25b#BK18
https://www.ontario.ca/laws/statute/90e18
https://www.ontario.ca/laws/statute/90e18#BK2
https://www.ontario.ca/laws/statute/90o18
https://www.ontario.ca/laws/statute/90o18#BK10
https://www.ontario.ca/laws/statute/90o18#BK40
https://www.ontario.ca/laws/statute/90o18#BK73
https://www.ontario.ca/laws/statute/90o18#BK119
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with misfeasance, bad faith, or breach fiduciary obligations, provided they are acting in connection 

to the Ontario Place redevelopment.16 

11. These exemptions were extended further in 2025, when the Government of Ontario 

amended ROPA to end access to public and transparent processes for comments and appeals under 

the Environmental Bill of Rights, 1993, legislation aimed at protecting “the natural environment 

for the benefit of present and future generations” 17 

12. The only carve outs from ROPA’s broad immunity are protection for section 35 Aboriginal 

or treaty rights and for judicial review.18 However, the maintenance of access to judicial review is 

illusory. First, ROPA bars most any kind of proceeding that would be subject to judicial review 

when it bars all court, administrative or arbitral proceedings. There are no administrative law 

decisions that can be meaningfully reviewed because the redevelopment is exempt from the 

administrative infrastructure that requires decision-making in accordance with the law and in the 

public interest.19  

13. Secondly, ROPA was enacted precisely to curtail judicial review. ROPA was enacted one 

week after Ontario Place for All served a Notice of Application challenging the Government of 

Ontario’s decision not to subject the redevelopment to an environmental assessment, leading 

directly to the dismissal of that application.20 

14. While the Respondent Attorney General of Ontario argues that ROPA does not preclude 

judicial review of “executive conduct on administrative law grounds, including the making of a 

regulation or a Minister’s order or the exercise of any statutory power under the Act,”21 judicial 

review in these circumstances is highly limited. Judicial review of regulations is usually restricted 

 
16 ROPA, s. 17. 
17 ROPA, s. 9.1; Environmental Bill of Rights, 1993, SO 1993, c 28, Preamble, Part II, Part IV, 

Part VI. 
18 ROPA, s. 17(1). 
19 ROPA, s. 17(3-4). 
20 Ontario Place for All Inc.  v. Ontario (Ministry of Infrastructure), 2024 ONSC 1783 (CanLII) 

at para 5; Ontario Place for All Inc. v. Ontario Ministry of Infrastructure, 2024 ONSC 3327 

(CanLII) at para 18. 
21 Factum of the Respondents, His Majesty the King in Right of Ontario and Attorney General of 

Ontario at para 18, p. 6. 

https://www.ontario.ca/laws/statute/23r25b
https://www.ontario.ca/laws/statute/23r25b#BK28
https://www.ontario.ca/laws/statute/23r25b
https://www.ontario.ca/laws/statute/23r25b#BK12
https://www.ontario.ca/laws/statute/93e28
https://www.ontario.ca/laws/statute/93e28#BK0
https://www.ontario.ca/laws/statute/93e28#BK6
https://www.ontario.ca/laws/statute/93e28#BK73
https://www.ontario.ca/laws/statute/93e28#BK94
https://www.ontario.ca/laws/statute/23r25b
https://www.ontario.ca/laws/statute/23r25b#BK28
https://www.ontario.ca/laws/statute/23r25b
https://www.ontario.ca/laws/statute/23r25b#BK28
https://canlii.ca/t/k3q9j
https://canlii.ca/t/k3q9j#par5
https://canlii.ca/t/k543l
https://canlii.ca/t/k543l
https://canlii.ca/t/k543l#par18
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to the grounds that they are inconsistent with the purpose of the statute or that some condition 

precedent in the statute has not been observed.22 The purpose of ROPA is to secure Crown control 

over the redevelopment of Ontario Place, to the exclusion of environmental, heritage and other 

protections and immunity from its conduct in redeveloping Ontario Place even in cases of bad 

faith. Thus, the fact that a highly limited judicial review may be available to challenge regulations 

made under ROPA gives little comfort to those who are concerned to safeguard access to the courts 

to ensure good faith, accountable, and transparent government decision-making about a significant 

heritage and environmental landmark.  

15. Immunity for public officers acting beyond their duty, including when they act in bad faith, 

signals the “beginning of disintegration of the rule of law as a fundamental postulate of our 

constitutional structure” and is a recipe for corruption.23 

16. As such, ROPA prevents s. 96 courts from fulfilling their cornerstone role in Canada’s 

constitutional system of ensuring there are judicial avenues for addressing government abuse. The 

breadth of section 17 of ROPA extends beyond other immunity provisions courts have previously 

considered because it extinguishes all causes of action arising directly or indirectly from a wide 

range of governmental activities and closes the door to all the administrative law avenues that are 

designed to ensure that development activities are done in good faith and in the public interest. 

C. ROPA Undermines the Public’s Ability to Ensure that Ontario Place is Redeveloped 

in Accordance with the Public Trust 

17. Certain natural and cultural resources are so important that the government should protect 

them for the public’s common access, use, and enjoyment.24  The public trust doctrine limits 

government action and protects public access to resources with environmental, ecological, or 

cultural significance whose loss or impairment would irreversibly deprive present and future 

 
22 Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64 (CanLII), 

[2013] 3 SCR 810 at paras 24-28. 
23 Roncarelli v. Duplessis, 1959 CanLII 50 (SCC), [1959] SCR 121, pp. 141-142. 
24 British Columbia v. Canadian Forest Products Ltd., 2004 SCC 38 (CanLII), [2004] 2 SCR 74 

[“BC v Canadian Forest Products”] at para 74. See also: Andrew B. Gage, Public Environmental 

Rights: A New Paradigm for Environmental Law (2007) [“Public Environmental Rights”]. 

https://canlii.ca/t/g1z1v
https://canlii.ca/t/g1z1v
https://canlii.ca/t/g1z1v#par24
https://canlii.ca/t/22wmw
https://www.canlii.org/en/ca/scc/doc/1959/1959canlii50/1959canlii50.html#:~:text=be%20so%20distorted.-,%5BPage%20141%5D,-To%20deny%20or
https://canlii.ca/t/1h87s
https://canlii.ca/t/1h87s#par74
https://www.wcel.org/sites/default/files/publications/Public%20Environmental%20Rights%20-%20A%20New%20Paradigm%20for%20Environmental%20Law.pdf
https://www.wcel.org/sites/default/files/publications/Public%20Environmental%20Rights%20-%20A%20New%20Paradigm%20for%20Environmental%20Law.pdf
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generations of the benefits of that resource.25  In comparative and historical jurisprudence, the 

public trust has applied to heritage resources that reflect our collective history and cultural 

identity.26  

18. The legal principles that comprise the public trust doctrine have always existed in Canada 

and Ontario, since they were received into domestic law from England.27 The notion that there are 

public rights in the environment that reside in the Crown has deep roots in the common law.28 

Canadian courts have not conclusively rejected the public trust doctrine 29  and courts and 

legislatures alike have recognized trust-like relationships between the public and the government 

in relation to the environment, public works and infrastructure, and with respect to the  freedom of 

expression, for example, that streets and parks have “immemorially” been held in trust for the use 

of the public.30 

19. Canada’s courts have repeatedly confirmed the “special nature” of government property 

and that the Crown holds certain essential resources in trust for the public, notably that 

governments own places for citizens’ use and benefit, unlike a private owner who benefits 

personally from the places they own.31  This Court has referred to the government’s right of 

 
25 Michael C. Blumm and Rachel B. Guthrie, Internationalizing the Public Trust Doctrine: Natural 

Law and Constitutional and Statutory Approaches to Fulfilling the Saxion Vision, UC Davis Law 

Review, Vol. 44 (2012) [“Internationalizing the Public Trust Doctrine”], BOA, Tab 2, pp. 19-20; 

Erin Ryan, The Public Trust Doctrine, Property, and Society, Handbook of Property, Law, and 

Society (2002) [“The Public Trust Doctrine”], BOA, Tab 3, pp. 81, 89.  
26 Internationalizing the Public Trust Doctrine, BOA, Tab 2, pp. 61, 64, 65, 67. 
27 The Public Trust Doctrine, BOA, Tab 3, pp. 83-84. 
28 BC v Canadian Forest Products at para 74. 
29 BC v Canadian Forest Products at para 74; La Rose v. Canada, 2023 FCA 241 (CanLII) at para 

62; Prince Edward Island et al. v. Canada (Attorney General) et al., 2005 PESCTD 57 (CanLII) 

[“PEI v Canada”] at paras 35-38. 
30 See, for example: City of Vancouver v. Burchill, 1932 CanLII 29 (SCC), [1932] SCR 620; 

Committee for the Commonwealth of Canada v. Canada, 1991 CanLII 119 (SCC), [1991] 1 SCR 

139  [“Commonwealth v Canada”] at para 14; Friends of the Oldman River Society v. Canada 

(Minister of Transport), 1992 CanLII 110 (SCC), [1992] 1 SCR 3; Environmental Act, RSY 2002, 

c. 76, s. 38; Act to affirm the collective nature of water resources and to promote better governance 

of water and associated environments, CQLR c C-6.2. 
31  Scarborough v. R.E.F. Homes Ltd. (1979) 9 M.P.L.R. 255, BOA, Tab 4, pp. 96-97; 

Commonwealth v Canada at para 154. 

https://canlii.ca/t/1h87s
https://canlii.ca/t/1h87s#par74
https://canlii.ca/t/1h87s
https://canlii.ca/t/1h87s#par74
https://canlii.ca/t/k1qs8
https://canlii.ca/t/k1qs8#par62
https://canlii.ca/t/gb1sc
https://canlii.ca/t/gb1sc#par35
https://canlii.ca/t/21v2h
https://canlii.ca/t/1fsnf
https://canlii.ca/t/1fsnf
https://canlii.ca/t/1fsnf#par14
https://canlii.ca/t/1bqn8
https://laws.yukon.ca/cms/images/LEGISLATION/PRINCIPAL/2002/2002-0076/2002-0076.pdf
https://laws.yukon.ca/cms/images/LEGISLATION/PRINCIPAL/2002/2002-0076/2002-0076.pdf
https://laws.yukon.ca/cms/images/LEGISLATION/PRINCIPAL/2002/2002-0076/2002-0076.pdf
https://www.legisquebec.gouv.qc.ca/fr/document/lc/C-6.2?langCont=en
https://canlii.ca/t/1fsnf
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii119/1991canlii119.html#:~:text=In%20my%20opinion,pp.%C2%A0515%E2%80%9116
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ownership in relation to public rights as “quasi-fiduciary”32 and has differentiated between the 

Crown’s “broad responsibility to act in the public interest” and a traditional fiduciary 

relationship.33 This Court has also warned against an “absolutist approach” to the government’s 

right of ownership and confirmed that this right of ownership “cannot of itself authorize an 

infringement” to fundamental freedoms. 34  As a result, the government’s exclusive right of 

ownership of Ontario Place provided by section 2 of ROPA is not inconsistent with the public trust. 

20. The Constitution includes underlying unwritten constitutional principles that “inform and 

sustain the constitutional text.”35 These principles are the fundamental norms of justice so basic 

that they form part of the legal structure of governance.36 The public trust is such a fundamental 

norm of justice, which has found expression in Canadian jurisprudence in several ways:  

(a) First, the implicit contract between the state and its citizens.37 The right to life is 

inherent to this social contract, including that states “should avoid killing” their 

citizens indirectly by “degradation of the environment.”38 

(b) Second, the right to a healthy environment is itself a fundamental value.39 Legal 

measures to protect the environment are of “superordinate importance.” 40  The 

government holds natural resources essential for a healthy environment in trust, 

which is critical to support our basic quality of life and a functioning democracy. 

Comparative jurisprudence has also recognized the rights to cultural and social 

 
32 Commonwealth v Canada at para 154. 
33 Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24 (CanLII), [2011] 2 SCR 261 at para 

44. 
34 Commonwealth v Canada at para 156. 
35 Reference re Secession of Quebec at para 49. See also Canada (Attorney General) v. Power, 

2024 SCC 26 (CanLII) at para 265. 
36  The Right Honourable Beverley McLachlin, Unwritten Constitutional Principles (2005) 

[“Unwritten Constitutional Principles”]; Reference re Secession of Quebec at para 54. 
37 Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68 (CanLII), [2002] 3 SCR 519 [“Sauvé 

v. Canada”] at paras 31, 115. 
38 Unwritten Constitutional Principles. 
39 Ontario v. Canadian Pacific Ltd., 1995 CanLII 112 (SCC), [1995] 2 SCR 1031 [”Ontario v 

Canadian Pacific”] at para 55; BC v Canadian Forest Products at para 7. 
40 R. v. Hydro-Québec, 1997 CanLII 318 (SCC), [1997] 3 SCR 213 [“R. v Hydro-Québec”] at para 

85. 

https://canlii.ca/t/1fsnf
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii119/1991canlii119.html#:~:text=In%20my%20opinion,pp.%C2%A0515%E2%80%9116
https://canlii.ca/t/flcz2
https://canlii.ca/t/flcz2#par44
https://canlii.ca/t/1fsnf
https://canlii.ca/t/1fsnf#par156
https://canlii.ca/t/1fqr3
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii793/1998canlii793.html?resultId=5636b4a9a41447b8b2634f94f63b95ec&searchId=2024-12-08T20:15:45:245/4ed066d2c9f54aae8727f9eb7d05636e#par49
https://canlii.ca/t/k5vlj
https://canlii.ca/t/k5vlj#par265
https://www.canadianjusticereviewboard.ca/reports-papers/unwritten-constitutional-principles-what-is-going-on-remarks-of-chief-justice-beverley-mclachlin.pdf
https://canlii.ca/t/1fqr3
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii793/1998canlii793.html?resultId=5636b4a9a41447b8b2634f94f63b95ec&searchId=2024-12-08T20:15:45:245/4ed066d2c9f54aae8727f9eb7d05636e#par54
https://canlii.ca/t/50cw
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html?resultId=23b85ed4aa1740809ae7105fa4d1faab&searchId=2024-12-08T20:33:49:398/0aac641f1f2541ba86fedb71df23ee82#par31
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html?resultId=23b85ed4aa1740809ae7105fa4d1faab&searchId=2024-12-08T20:33:49:398/0aac641f1f2541ba86fedb71df23ee82#par115
https://www.canadianjusticereviewboard.ca/reports-papers/unwritten-constitutional-principles-what-is-going-on-remarks-of-chief-justice-beverley-mclachlin.pdf
https://canlii.ca/t/1frjl
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii112/1995canlii112.html#par55
https://canlii.ca/t/1h87s
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wellbeing, and thus the preservation of sites of cultural importance, as an important 

aspect of a healthy environment.41 

(c) Third, the public trust is rooted in the same fundamental values that ground section 

7 of the Canadian Charter of Rights and Freedoms: the right to life, liberty, and 

security of the person. A healthy environment is a prerequisite to the enjoyment of 

these rights.  

21. The public trust is also consistent with Canada’s international obligations, including the 

right to a clean, healthy and sustainable environment, protection of cultural sites, sustainable 

development, and intergenerational equity.42 

22. The public trust applies to Ontario Place, Crown-owned land which has been a significant 

green space on Toronto’s waterfront, accessible to the public for their use and enjoyment for over 

50 years, providing Torontonians and others with access to nature and water in the city. Ontario 

Place is imbued with deep cultural importance and was created with the public good in mind. 

23. At paragraph 85 of their factum, the Appellant presents a non-exhaustive list of criteria that 

individually or cumulatively could engage the public trust: it has been held for common public use 

from time immemorial; it is of exceptional and irreplaceable significance to public welfare, 

whether environmental, ecological, cultural, or architectural; it is integral to the shared identity or 

 
41 See, for example, Internationalizing the Public Trust Doctrine, BOA, Tab 2, p. 46. 
42 UN General Assembly, Universal Declaration of Human Rights, A/RES/217 (III) A [“Universal 

Declaration of Human Rights”], art. 25, p. 6; UN, Sustainable Development Goals; UN General 

Assembly, Resolution adopted by the Human Rights Council on 8 October 2021 

(A/HRC/RES/48/13) [“UNHRC Resolution”]; UN General Assembly, Resolution adopted by the 

General Assembly on 28 July 2022 (A/RES/76/300) [“GA Resolution”]; United Nations 

Framework Convention on Climate Change, No. 30822 [“UNFCC”], art. 3, p. 6; UN Environment 

Programme, Convention on Biological Diversity [“Convention on Biological Diversity”], art. 2, p. 

4; UNESCO, Convention Concerning the Protection of the World Cultural and Natural Heritage 

[“UNESCO Convention”], art. 1, 4, and p. 1; UN Brundtland Commission, Report of the World 

Commission on Environment and Development (1987) [“Report of the World Commission”] at 

para 27, p. 88; UN, Agenda for Sustainable Development, SDG 15 [“SDG 15”]; UN General 

Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution / adopted 

by the General Assembly, 2 October 2007, A/RES/61/295. 

https://docs.un.org/en/A/RES/217(III)
https://sdgs.un.org/goals
https://docs.un.org/en/a/hrc/res/48/13
https://docs.un.org/en/a/res/76/300
https://docs.un.org/en/a/res/76/300
https://www.cbd.int/doc/legal/cbd-en.pdf
https://whc.unesco.org/archive/convention-en.pdf
http://www.un-documents.net/our-common-future.pdf
http://www.un-documents.net/our-common-future.pdf
https://www.un.org/sustainabledevelopment/biodiversity/
https://www.refworld.org/legal/resolution/unga/2007/49353
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collective memory of the community across generations; or its impairment or alienation would 

deprive the public of benefits that cannot be recovered or compensated in any meaningful sense. 

24. The Appellant’s proposed approach is consistent with the principles that underlie the public 

trust as a fundamental norm of justice in Canadian jurisprudence43, the historical and comparative 

jurisprudence44, and Canada’s obligations under international law, including the right to a healthy 

environment and the state’s duty to protect cultural heritage.45 In addition to the criteria presented 

by the Appellants, the principles and jurisprudence referenced above also support the engagement 

of the public trust doctrine when a resource is of exceptional and irreplaceable scenic or aesthetic 

significance or is essential to a healthy environment.46 

25. ROPA’s broad exemptions to public engagement, oversight and accountability for the 

Ontario Place redevelopment include exemptions from the statutory protections and review 

processes in the Environmental Assessment Act and Ontario Heritage Act. These protections were 

expressly enacted to protect the public interest in environmentally and culturally significant places. 

Laws such as these are essential for compliance with the public trust doctrine. 

26. Section 17 of ROPA extinguishes all causes of action against the Crown, including the right 

to bring a legal proceeding to enforce the public trust and the right to a remedy in trust or fiduciary 

obligation. This results in the loss of superior court oversight of the management of public 

resources, undermining the public’s ability to ensure that Ontario Place is redeveloped in 

 
43 Sauvé v. Canada at paras 31, 115; Unwritten Constitutional Principles; Ontario v. Canadian 

Pacific at para 55; BC v Canadian Forest Products at para 7; R. v. Hydro-Québec at para 85. 
44 Internationalizing the Public Trust Doctrine, BOA, Tab 2, pp. 8-78; Public Environmental 

Rights; The Public Trust Doctrine, BOA, Tab 3, pp. 81, 82, 89; Joseph L. Sax, "The Public Trust 

Doctrine in Natural Resource Law: Effective Judicial Intervention" (1970) 68:3 Mich. L. Rev. 471, 

p. 490; Illinois Central Railroad Co. v. Illinois, 146 U.S. 387 (1892), p. 452; Borough of Neptune 

City v. Borough of Avon-by-the-Sea, 61 N.J. 296 (1972). 
45 Universal Declaration of Human Rights, art. 25, p. 6; UNHRC Resolution; GA Resolution; 

UNFCC, art. 3, p. 6; Convention on Biological Diversity, art. 2, p. 4; UNESCO Convention, p. 1 

and art. 4; Report of the World Commission, para 27, p. 88; SDG 15. 
46 National Audubon Society v. Superior Court (1983), 189 Cal. Rptr. 346, 33 Cal. 3d 419, 658 

P.2d 709; Mono Lake Basin Water Right, State of California Water Resources Control Board, 

Decision 1631. 

https://canlii.ca/t/50cw
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html?resultId=23b85ed4aa1740809ae7105fa4d1faab&searchId=2024-12-08T20:33:49:398/0aac641f1f2541ba86fedb71df23ee82#par31
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html?resultId=23b85ed4aa1740809ae7105fa4d1faab&searchId=2024-12-08T20:33:49:398/0aac641f1f2541ba86fedb71df23ee82#par115
https://www.scc-csc.ca/judges-juges/spe-dis/bm-2005-12-01-eng.aspx
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https://www.wcel.org/sites/default/files/publications/Public%20Environmental%20Rights%20-%20A%20New%20Paradigm%20for%20Environmental%20Law.pdf
https://www.wcel.org/sites/default/files/publications/Public%20Environmental%20Rights%20-%20A%20New%20Paradigm%20for%20Environmental%20Law.pdf
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=4782&context=mlr
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=4782&context=mlr
https://supreme.justia.com/cases/federal/us/146/387/
https://supreme.justia.com/cases/federal/us/146/387/#:~:text=to%20show%20that-,Page%20146%20U.%20S.%20452,-the%20requirement%20of
https://law.justia.com/cases/new-jersey/supreme-court/1972/61-n-j-296-0.html
https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/HRC/Res/48/13&Lang=E
https://docs.un.org/en/a/res/76/300
https://treaties.un.org/doc/source/recenttexts/unfccc_eng.pdf
https://www.cbd.int/doc/legal/cbd-en.pdf
https://whc.unesco.org/archive/convention-en.pdf
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accordance with the public trust. Legal claims seeking to enforce public trust obligations fall within 

the jurisdiction of superior courts.47  

27. ROPA’s legislative exemptions remove the core jurisdiction granted to the superior courts

under section 96 of the Constitution Act, 1867 and the loss of access to the courts to enforce the 

public trust doctrine is a further example of the impact of section 17 of ROPA as a s. 96 violation. 

The declaration sought by Ontario Place Protectors is necessary to elaborate on the full scope of 

the impact of ROPA’s limitation on tools for achieving government accountability. 

28. In the alternative, if this Court determines that it need not decide in this appeal whether to

recognize the public trust doctrine, the door should be left open to be determined in a future case. 

PART IV COSTS AND ORAL ARGUMENT 

29. The Coalition does not seek costs, and requests that no costs be ordered against it. In

granting leave to intervene, the Court granted the Coalition 10 minutes for oral argument. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 9TH DAY OF JULY, 2026. 

Jackie Esmonde, Sydney Lang & 

Clémence Thabet 

Cavalluzzo LLP 

47 PEI v Canada at paras 35-38. 

https://canlii.ca/t/gb1sc
https://canlii.ca/t/gb1sc#par35
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