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PARTS I & II : OVERVIEW AND LEGAL ISSUES FOCUSED ON BY INTERVENER 

1. A central question raised in this appeal concerns the applicable test for a court to assume 

territorial jurisdiction over supranational defendants in respect of a civil cause of action asserted 

under s. 36(1) of the Competition Act, R.S.C. 1985, c. C-34, and the extent to which, if at all, the 

common law real and substantial connection test crystallized in Club Resorts Ltd. v. Van Breda, 

2012 SCC 17 is displaced by s. 6(2) of the Criminal Code, R.S.C. 1985, c. C-46 and the real and 

substantial link test developed in Libman v. The Queen, [1985] 2 S.C.R. 178.  

2. As these questions arise in the context of multijurisdictional consumer class actions 

alleging a price-fixing conspiracy,1 Public Interest Litigation Institute (“PILI”) seeks to illuminate 

the potential ramifications of the present appeal on consumer class actions generally. Indeed, s. 36 

of the Competition Act is not limited to price-fixing conspiracies targeted by s. 45 but instead 

extends to conduct covered under other provisions codified in Part VI of the Act that are frequently 

asserted in consumer class actions – often alongside claims under consumer protection legislation.2   

3. Public Interest Litigation Institute’s submissions on this issue are as follows: 

A. The resolution of the questions on appeal should advance, rather than undermine, the 
complementary purposes of the Competition Act, consumer protection legislation, and 
Canadian class actions legislation; 
 

B. The institution of a civil action based in whole or in part on the civil remedy codified in 
s. 36(1) of the Competition Act is not contingent upon a prior successful criminal 
prosecution for conduct contravening a provision in Part VI of the Act; 

 

C. Territorial jurisdiction over extraterritorial defendants in respect of a civil claim under 
s. 36(1) of the Competition Act is determined under the real and substantial connection 
test synthesized in Van Breda – not under the test in Libman pertaining to s. 6(2) of the 
Criminal Code. 

 
4. Contrary conclusions on any of these points would disrupt longstanding jurisprudential 

tendencies in Canadian consumer class actions, place unnecessary impediments to access to justice 

for consumers, and undermine binding precedents of this Honourable Court including Pro-Sys 

Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57, Sun-Rype Products Ltd. v. Archer 

Daniels Midland Company, 2013 SCC 58, and Pioneer Corp. v. Godfrey, 2019 SCC 42. 

 
1 Cheung v. NHK Spring Co. Ltd., 2022 BCSC 1738, paras. 1-4. 
2 e.g., Mattiuzzi c. La Personnelle, 2026 QCCS 1163, para. 69; Strathdee v. Johnson & Johnson 
Inc., 2025 ONSC 3738, paras. 7, 38-40, 159-175; Bosco v. Mentor Worldwide LLC, 2024 BCSC 
1931, paras. 64-74; Klaus v. Black Diamond Equipment Ltd., 2022 BCSC 1182, para. 2. 

https://laws-lois.justice.gc.ca/eng/acts/c-34/page-7.html#h-88588
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/8004/index.do
https://laws-lois.justice.gc.ca/eng/acts/c-46/page-2.html#h-115245
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/79/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13320/index.do
https://www.canlii.org/en/ca/scc/doc/2013/2013scc58/2013scc58.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
https://www.canlii.org/en/bc/bcsc/doc/2022/2022bcsc1738/2022bcsc1738.html
https://canlii.ca/t/kk9l7
https://canlii.ca/t/kfqgh
https://canlii.ca/t/k7dn7
https://canlii.ca/t/k7dn7
https://canlii.ca/t/jqf91
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PART III: PILI’S ARGUMENTS 
 

A. This Court’s Judgment Should Advance The Complementary Purposes of The 
Competition Act, Consumer Protection Legislation, and Class Actions Legislation 

 

5. The respective purposes of the Competition Act, of consumer protection legislation, and of 

class actions legislation are complementary and should be advanced – rather than undermined – 

by this Court’s resolution of the questions on appeal. Simply put: consumer class actions asserting 

causes of action under s. 36(1) of the Competition Act and consumer protection legislation are 

essential to ensuring access to justice for consumers in the face of harmful business practices.  

6. The complementarity of these purposes is clear. Section 1.1 of the Competition Act 

identifies its purpose as, inter alia, “to maintain and encourage competition in Canada... in order 

to provide consumers with competitive prices and product choices.” This Court has identified 

deterrence of, and compensation for, anti-competitive business practices as additional objectives.3 

The Competition Act is “the expression of a social purpose, namely the establishment of more 

ethical trade practices calculated to afford greater protection to the consuming public,”4 as part of 

the federal government’s overall regulation of the Canadian economy “at a structural level.”5 

Within the Canadian constitutional framework, the federal Competition Act and provincial and 

territorial consumer protection legislation play complementary roles in protecting and advancing 

consumers’ interests.6 For example, the civil remedy in s. 36(1) of the Act is not limited to price-

fixing conspiracies in contravention of s. 45 but instead extends to conduct covered under other 

provisions codified in Part VI of the Act that are often asserted in consumer class actions.  

7. Section 52(1) provides that “No person shall, for the purpose of promoting, directly or 

indirectly, the supply or use of a product or for the purpose of promoting, directly or indirectly, 

any business interest, by any means whatever, knowingly or recklessly make a representation to 

the public that is false or misleading in a material respect.” Similarly, all Canadian consumer 

protection legislation prohibits businesses from making false or misleading representations to a 

consumer. For example, and reflecting their complementarity, s. 218 and 219 of Quebec’s 

Consumer Protection Act are “based to a large extent” on s. 52 of the Competition Act.7 It is, 

 
3 Infineon Technologies AG v. Option consommateurs, 2013 SCC 59, at para. 111. 
4 Richard v. Time Inc., 2012 SCC 8, at para. 43, citing R. v. Colgate-Palmolive Ltd., [1970] 1 
C.C.C. 100, at 102. 
5 Richard v. Time Inc., 2012 SCC 8, at paras. 34-35. 
6 Richard v. Time Inc., 2012 SCC 8, at para. 38. 
7 Richard v. Time Inc., 2012 SCC 8, at paras. 44-45. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13318/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/7994/index.do
https://canlii.ca/t/htx17
https://canlii.ca/t/htx17
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/7994/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/7994/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/7994/index.do
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therefore unsurprising that civil causes of action under s. 36(1) for contraventions of s. 52(1) of 

the Competition Act are often asserted in consumer class actions alongside causes of action under 

analogous provisions of provincial or territorial consumer protection legislation.8  

8. Importantly, consumer class actions are essential to advancing these complementary 

purposes and provisions and to ensuring access to justice for consumers. Class actions also seek 

to achieve behaviour modification and deterrence of further harmful conduct, which directly 

dovetails with the compensation and deterrence objectives of the Competition Act.9 The 

interpretation and application of s. 36(1) should be informed by these cosnsiderations. 

9. In order to ensure that these complementary purposes are advanced – rather than 

undermined – this Court should hold that a civil remedy under s. 36(1) of the Competition Act is 

not contingent upon a prior successful criminal prosecution and that territorial jurisdiction over 

extraterritorial defendants over a civil claim under s. 36(1) is determined using the real and 

substantial connection test articulated in Van Breda – not Libman and s. 6(2) of the Criminal Code. 

B. The Civil Remedy in Section 36 of the Competition Act Is Not Contingent Upon a 
Successful Criminal Prosecution 

 

10. The institution of a civil action based in whole or in part on the civil remedy codified in s. 

36(1) of the Competition Act is not contingent upon a prior successful criminal prosecution for 

conduct contravening a provision in Part VI of the Act. Significantly, this Court previously upheld 

the certification of a consumer class action asserted under s. 36(1) with respect to alleged violations 

of s. 45 and 52(1) that had not been subject to criminal prosecution.10 Insisting on a criminal 

prosecution as a condition precedent to asserting a civil cause of action under s. 36(1) would 

require overruling Pro-Sys, Infineon, and Godfrey without any compelling reason for doing so.11 

11. These judgments are also correct as a matter of statutory interpretation. First, nothing in s. 

36 or any other provision of the Competition Act or any other statute expressly or impliedly 

subordinates the civil remedy in s. 36(1) to a successful criminal prosecution.12 Section 62 states 

that: “Except as provided in this Part, nothing in this Part shall be construed as depriving any 

 
8 Mattiuzzi c. La Personnelle, 2026 QCCS 1163, para. 69; Strathdee v. Johnson & Johnson Inc., 
2025 ONSC 3738, paras. 7, 38-40, 159-175; Bosco v. Mentor Worldwide LLC, 2024 BCSC 1931, 
paras. 64-74; Klaus v. Black Diamond Equipment Ltd., 2022 BCSC 1182, para. 2. 
9 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57, at paras. 5, 137, 141. 
10 Pro-Sys, at paras. 5, 66, 142; Pioneer Corp v. Godfrey, 2019 SCC 42, at paras. 61-64, 88-89.  
11 John Howard Society of Saskatchewan v. Saskatchewan (AG), 2025 SCC 6, at para. 33. 
12 Cygnus Electronics Corporation v. Panasonic Corporation, 2023 ONSC 2559, at para. 75. 

https://canlii.ca/t/kk9l7
https://canlii.ca/t/kfqgh
https://canlii.ca/t/k7dn7
https://canlii.ca/t/jqf91
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13320/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/20907/index.do
https://canlii.ca/t/kkpfk
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person of any civil right of action.” Nothing in Part VI – which includes s. 45 and 52 – deprives 

any person of the civil right of action in s. 36 or subordinates it to a criminal prosecution. Nor can 

the fact that the offences in Part VI can be prosecuted criminally “be construed” in this way. 

Section 36 provides a “stand-alone civil remedy” that is available regardless of whether defendants 

“were even investigated or charged” for conduct that may constitute a criminal offence.13 

12. Further, nothing in s. 36 or the rest of Part IV subordinates s. 36(1) to a criminal 

prosecution. Section 36(4)(a) provides for a limitation period for the civil remedy that is based on 

the later between two years after “(i) a day on which the conduct was engaged in” and “(ii) the day 

on which any criminal proceedings relating thereto were finally disposed of.”14 If a criminal 

prosecution were a condition precedent to a civil remedy under s. 36(1), s. 36(4)(a)(i) would be 

unnecessary. As stated in Godfrey, “the limitation period in s. 36(4)(a)(i) is triggered by the 

occurrence of an element of the underlying cause of action – specifically conduct contrary to Part 

VI” but “the disposition of criminal proceedings is ‘not connected to a plaintiff’s cause of action 

or knowledge.”15 The Court also stated that “where criminal proceedings are not brought against 

a wrongdoer, the putative mitigating effective of s. 36(4)(a)(ii) would be of no assistance to 

plaintiffs whose right of action has expired by operation of s. 36(4)(a)(i).” As well, the use of 

“any” in s. 36(4)(ii) refers to “criminal proceedings” that are actually brought.  

13. It is true that s. 36(2) refers to “[e]vidence of prior proceedings” including criminal 

prosecutions. But this section only applies if such proceedings were instituted prior to s. 36(1) 

being asserted in a civil action – not that such an action is subordinate to a prosecution. As well, 

Parliament has expressly specified when remedies or other procedures set out in Part IV are 

contingent upon a criminal prosecution or conviction. This is the case for prohibition orders under 

s. 34(1). Parliament also expressly identified in Part VI instances in which “no proceedings may 

be commenced” against a person or a particular company – including criminal prosecutions – if 

the Commissioner of Competition has filed an application for an order.16 Parliament has therefore 

directly turned its mind to prioritizing proceedings and could easily have expressly specified that 

the civil remedy in s. 36(1) is subordinate to a criminal prosecution. It did not.  

 
13 Jensen v. Samsung Electronics Co. Ltd., 2021 FC 1185, at para. 92; Cygnus, at para. 71-72, 75. 
14 Pioneer Corp. v. Godfrey, 2019 SCC 42, at paras. 45, 50. 
15 Godfrey, at paras. 44-45. 
16 See e.g., Competition Act, ss. 45.1, 46(2), 49(4), and 52(7). 

https://canlii.ca/t/jkcm5
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
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14. Significantly, subordinating the civil remedy in s. 36(1) would undermine the Competition 

Act’s operation, effectiveness, and objectives, “including deterrence of anti-competitive behaviour 

that impacts the Canadian marketplace and Canadian purchasers.”17 First, as a matter of judicial 

notice, criminal prosecutions are relatively infrequent with only 5 investigations “referred to the 

Public Prosecution Service of Canada for consideration and action” between 2020-21 and 2025-

26.18 Prosecutions are also subject to prosecutorial discretion, and actors may be granted immunity 

precluding any prosecution.19 Second, if a prosecution is brought, it may take several years for it 

to conclude. Even if the limitation period in s. 36(4)(a)(ii) would apply here, consumers may not 

be aware of the outcome, or the evidence may become stale or simply non-existent.  

15. Insisting on a criminal prosecution would also undermine Parliament’s 1975 amendments 

to the Combines Investigation Act – the Competition Act’s predecessor – which “supplemented… 

[its] exclusively penal… function with regulatory and civil enforcement provisions, including a 

civil remedy provision (now s. 36(1)).”20 The civil remedy in s. 36(1) is “an integral part” of the 

multi-faceted “economic regulation strategy” embodied in the Act, under which “the civil, 

administrative, and criminal actions” together and separately “provide a deterrent against breach 

of the competitive policies” set out in it.21 Subordinating s. 36(1) to a prior criminal prosecution 

guts Parliament’s intent and the effectiveness of the Act, to the exclusive benefit of businesses.22 

Yet, “[t]he ability of plaintiffs to advance claims for loss arising from conduct contrary to Part VI 

of the Competition Act outweighs defendants’ in barring them.”23 As well, Parliament could not 

have intended to condition a remedy available on the civil standard of proof on a balance of 

probabilities24 to a criminal prosecution requiring proof of guilt beyond a reasonable doubt.  

16. Further, s. 6(2) of the Criminal Code does not have the effect of subordinating the civil 

remedy in s. 36(1) to a criminal prosecution for foreign defendants located outside of Canada. 

First, s. 6(2) “limits territorial jurisdiction for criminal convictions only” and “does not expressly 

 
17 Cygnus Electronics Corporation v. Panasonic Corporation, 2023 ONSC 2559, at para. 76. 
18 Competition Bureau Canada, “Performance Measurement & Statistics Report 2025-2026” 
19 Competition Bureau Canada, “Immunity and Leniency Programs under the Competition Act” 
20 Pioneer Corp. v. Godfrey, 2019 SCC 42, at para. 82. 
21 Cygnus, at para. 77, citing General Motors of Canada Ltd. v. City National Leasing Ltd., [1989] 
1 S.C.R. 641, at p. 684. 
22 Cygnus Electronics, at para. 76. 
23 Pioneer Corp, at para. 48. 
24 Cygnus Electronics, at para. 75. 

https://canlii.ca/t/kkpfk
https://competition-bureau.canada.ca/en/how-we-foster-competition/education-and-outreach/competition-bureau-performance-measurement-statistics-report-2025-2026
https://competition-bureau.canada.ca/en/immunity#sec03-4
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/433/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/433/index.do
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or impliedly limit the availability of any civil remedy.”25 Second, nothing in the Competition Act 

provides for such a limitation or “expressly or impliedly circumscribes the availability of the civil 

remedy to wrongful conduct that occurred within the territorial limits of Canada.”26 Third, as a 

prosecution is not generally a condition to a civil action under s. 36(1), this civil action remains 

available even if  a prosecution could not be brought based on s. 6(2) and the Libman test.  

17. Finally, conditioning a civil action under s. 36(1) to a criminal prosecution against any 

defendant would undermine the objectives of class proceedings and essentially sterilize consumer 

class actions seeking to advance such actions for violations of Part VI of the Competition Act. 

C.     Territorial Jurisdiction Over a Civil Cause of Action Under Section 36(1) of the 
Competition Act is Determined Under The Van Breda Test 

 

18. Territorial jurisdiction over supranational defendants in respect of a civil claim under s. 

36(1) is determined under the real and substantial connection test synthesized in Van Breda, and 

not under the test in Libman pertaining to s. 6(2) of the Criminal Code. The tests under Van Breda 

and Libman are not one and the same: as stated in Sharp, they are distinct and part of “a family of 

tests…  [that] involves different considerations in each of the varying contexts” in which each is 

applied.27 The Libman test is used only “to determine whether a transnational crime, which took 

place partly in Canada, could be prosecuted in Canada.”28 This test cannot, therefore, substitute 

for the Van Breda test used to determine “whether a court can assume jurisdiction over a tort 

claim” with an international or interprovincial element.29 (emphasis added) 

19. The answer does not change simply because Part VI of the Competition Act codifies 

criminal offences that are amenable to criminal prosecution and to the statutory civil remedy 

codified in s. 36(1). Instead, the Van Breda test applies at common law when the civil remedy in 

s. 36(1) is asserted in a class action or other lawsuit – even when the claim is based on a provision 

that may also attract criminal consequences. By contrast, the Libman test exclusively applies when 

the violation of a criminal provision in Part VI is alleged in the context of a criminal prosecution. 

Applying Libman for a court to assume territorial jurisdiction over a civil claim under s. 36(1) 

would be inconsistent with this Court’s precedent in Sun-Rype, where a unanimous court applied 

 
25 Cygnus Electronics Corporation v. Panasonic Corporation, 2023 ONSC 2559, at para. 73. 
26 Cygnus Electronics, at para. 74. 
27 Sharp v. Autorité des marchés financiers, 2023 SCC 29, at para. 118. 
28 Sharp, at para. 121. 
29 Sharp, at para. 120; Sinclair v. Venezia Turismo, 2025 SCC 27, at paras. 47, 144-145, 197. 

https://canlii.ca/t/kkpfk
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/20161/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/21150/index.do
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the Van Breda test to assume jurisdiction over foreign defendants in respect of a claim under s. 

36(1) relating to an alleged price-fixing conspiracy violating s. 45(1).30 The conclusions to the 

contrary at paras. 92-103 of Pass Herald Ltd. v. Google LLC, 2024 FC 1623 are thus incorrect.31 

Significantly, Canadian courts before32 and after Sun-Rype33 have applied Van Breda – not Libman 

– when assuming territorial jurisdiction over foreign defendants for a civil claim under s. 36(1). 

20. Concluding that the Libman test applies for a court to assume territorial jurisdiction over a 

civil claim under s. 36(1) would also introduce unnecessary complexity, confusion and 

inefficiency in the jurisdictional exercise, including in consumer class actions.  

21. First, civil claims under s. 36(1) are, as discussed, frequently asserted in consumer and 

other class actions alongside other civil claims for conduct alleged to breach ss. 45(1) and/or 52(1) 

of the Competition Act. Section 62 expressly provides that Part VI does not “depriv[e] any person 

of any civil right of action.” For example, the class action at issue in the present appeal also 

involves claims in common law conspiracy, restitution and unjust enrichment.34 Section 36(1) has 

also been asserted alongside statutory torts,35 and claims based on breaches of consumer protection 

legislation, sales of goods legislation, breach of contract, and common law negligence (including 

negligent design, negligent misrepresentation, and negligent failure to warn) for conduct also 

alleged to breach s. 52(1).36 The class actions at issue in Pro-Sys, Sun-Rype, and Godfrey, also 

involved a claim in common law conspiracy asserted alongside s. 36(1) for an alleged violation of 

s. 45(1). None of these cases applied Libman instead of Van Breda (or its predecessor, Muscutt v. 

Courcelles (2002) 60 O.R. (3d) 20 (ONCA)). However, if Libman is now said to apply to civil 

claims under s. 36(1), courts will henceforth have to conduct two territorial jurisdiction analyses 

in the context of a single case. This will add unnecessary complexity and inefficiency and also 

undermine access to justice in consumer and other class actions.  

 
30 Sun-Rype Products Ltd. v. Archer Daniels Midland Company, 2013 SCC 58, at paras. 44-47. 
31 R. v. Chung, 2020 SCC 8, at paras. 18-19; Ewert v. Canada, 2018 SCC 30, at para. 47.  
32 e.g., Bouchard c. Ventes de Véhicules Mitsubishi du Canada Inc, 2010 CF 56, at paras. 22, 49-
50, 68; Desjean v. Intermix Media, Inc., 2006 FC 1395, at para. 3. 
33 e.g., Ewert v. Höegh Autoliners AS, 2020 BCCA 181, at paras. 78-79, 91-93 (s. 45); The Jean 
Coutu Group (PJ) Inc. v. British Columbia, 2025 BCCA 80, at paras. 2, 6 (violation of s. 52). 
34 NHK Spring Co., Ltd. v. Cheung, 2024 BCCA 236, at para. 1. See also Pro-Sys, at para. 64. 
35 Jean Coutu, at para. 6.  
36 e.g., British Columbia v. McKinsey, 2023 BCSC 1762, at paras. 73-83; The Hershey Company 
Limited v. Leaf, 2023 BCCA 264, at paras. 3, 47-50; Klaus v. Black Diamond Equipment Ltd., 2022 
BCSC 1182, at para. 2; Miller v. Purdue Pharma, 2013 SKQB 193, at paras. 40-41, 47-50, 74-77. 

https://canlii.ca/t/k7dls
https://canlii.ca/t/1cxt4
https://www.canlii.org/en/ca/scc/doc/2013/2013scc58/2013scc58.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18237/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17133/index.do
https://www.canlii.org/en/ca/fct/doc/2010/2010fc56/2010fc56.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc1395/2006fc1395.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc1395/2006fc1395.html#par3
https://canlii.ca/t/j8f9m
https://www.canlii.org/en/bc/bcca/doc/2025/2025bcca80/2025bcca80.html
https://canlii.ca/t/k5djl
https://www.canlii.org/en/bc/bcsc/doc/2023/2023bcsc1762/2023bcsc1762.html
https://canlii.ca/t/jxwkf
https://canlii.ca/t/jqf91
https://canlii.ca/t/jqf91
https://canlii.ca/t/fxqt2
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22. Second, and relatedly, a bifurcated approach to territorial jurisdiction would undermine 

Van Breda. Justice LeBel was clear at para. 99 that where a real and substantial connection exists 

in respect of a factual situation based on one or more connecting factors, “the court must assume 

jurisdiction over all aspects of the case” as a matter of fairness and efficiency. As such, where 

multiple claims in tort are asserted, it is unnecessary to conduct the jurisdictional analysis for each 

cause of action.37 In PILI’s view, where a court has territorial jurisdiction over a claim asserted in 

parallel to s. 36(1), it automatically has jurisdiction over the s. 36(1) claim without needing to 

conduct a separate analysis under Libman. Thus, in a consumer class action, if jurisdiction is 

established over a cause of action concerning misrepresentations in breach of consumer protection 

legislation, the court also has jurisdiction over a s. 36(1) claim asserting a breach of s. 52(1).38 The 

soundness of this approach is also exemplified by common law claims in unlawful means 

conspiracy based on the breach of s. 45 asserted in parallel to s. 36(1).39 It would be illogical, 

inefficient, and unnecessarily complex to require two separate juridictional analyses if a real and 

substantial connection is established under Van Breda for the distinct civil conspiracy claim.  

23. One of the most important reasons for rejecting Libman’s application for a court to assume 

territorial jurisdiction over a civil claim asserted under s. 36(1) relates to the devastating impact 

this would have on access to justice in class actions generally, and consumer class actions, 

specifically. Under Libman, jurisdiction is authorized if “a significant portion of the activities 

constituting the offence took place in Canada.”40 (emphasis added) By contrast, since Moran v. 

Pyle National (Canada) Ltd., [1975] 1 S.C.R. 393, this Cort has “rejected the rigid and unduly 

mechanical ‘place of acting’ test for determining the place of commission of a tort for purposes of 

determining jurisdiction.”41 Indeed, Van Breda (para. 90) identifies two non-exhaustive 

presumptive connecting factors for assuming jurisdiction over extraprovincial or supranational 

defendants separate from the tort having been committed in the province, namely: the defendant  

carries on business in the province and a contract connected with the dispute was made in the 

province. The other factor only applies where the tort was committed outside of Canada.  

 
37 e.g., Vale Canada Limited v. Royal & Sun Alliance Insurance Company of Canada, 2022 ONCA 
862, at paras. 40, 116; British Columbia v. Pro Doc Limitee, 2023 BCSC 662, at para. 77. 
38 e.g., Black Diamond, at paras. 19-20, 42; Jean-Coutu, at paras. 2, 6. 
39 Pioneer Corp. v. Godfrey, 2019 SCC 42, at paras. 83, 87-88. 
40 Libman v. The Queen, [1985] 2 S.C.R. 178, at 212.  
41 Kaynes v. BP LLC, 2014 ONCA 580, at para. 27, leave to appeal refused (SCC No. 36127). 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5343/index.do
https://canlii.ca/t/jtfgw
https://canlii.ca/t/jtfgw
https://canlii.ca/t/jwvx5
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/79/index.do
https://canlii.ca/t/g8lp9
https://canlii.ca/t/ggvqn
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24. Under Van Breda, then, a court may assume territorial jurisdiction over a supranational or 

extraterritorial defendant over a statutory tort claim under s. 36(1) in relation to a breach of s. 45 

if the defendant does business in the province even if “a significant portion of the activities” 

alleged to constitute the breach took place outside Canada. The same is true if a contract related to 

the dispute had been made in the province – and this, even if the defendant was not a party to the 

relevant contract.42 In the context of consumer class actions by indirect purchasers alleging price-

fixing conspiracies by foreign defendants, this would be sufficient to ground jurisdiction even if 

the defendants had not contracted with said purchasers or done business in the province. None of 

this would be possible under Libman. The flexible Moran/Van Breda approach to territorial 

jurisdiction over tort claims with an extraprovincial or supranational element cannot be displaced 

in favour of a test that places a premium on a defendant’s place of acting.   

25. The futility of applying Libman to determining territorial jurisdiction over foreign 

defendants for a civil claim under s. 36(1) of the Competition Act also weighs against it displacing 

Van Breda. Some cases state that Libman may be satisfied based on the harmful consequences of 

prohibited conduct having occurred in Canada even if “a significant portion of the activities” took 

place outside of Canada.43 Even if one assumes to be permitted under Libman, territorial 

jurisdiction under Van Breda can also be assumed over a foreign defendant if the “tort was 

committed in the province.”44 In turn, a tort is committed in the jurisdiction substantially affected 

by the defendant’s activities or its consequences or where the important elements of the tort 

occurred.45 Significantly, the harmful consequences of particular conduct form part of the 

constituent elements of several torts, in addition to establishing where the tort was committed. This 

is the case for common law torts such as negligence46 and, relevantly, conspiracy47 – the latter of 

which may be asserted alongside a civil cause of action under s. 36(1) based on a price-fixing 

conspiracy in violation of s. 45 of the Competition Act.48 The fact that jurisdiction may be assumed 

over a price-fixing conspiracy under Van Breda and under a broad reading of Libman – and the 

 
42 Sinclair v. Venezia Turismo, 2025 SCC 27, at paras. 58 (majority) and 215 (dissent).  
43 Pass Herald Ltd. v. Google LLC, 2024 FC 1623, at para. 99 and the cases cited therein. 
44 Van Breda, at para. 80, 90, 100; Venezia Turismo, at paras. 47 (majority) and 202 (dissent). 
45 Paniccia v. MDC Partners Inc., 2017 ONSC 7298, at para. 90; Gebien v. Apotex Inc., 2023 
ONSC 6792, at para. 192; Moran v. Pyle National (Canada) Ltd., [1975] 1 S.C.R. 393, at 409. 
46 Moran, at 409; Shah v. LG Chem, 2015 ONSC 2628, at paras. 119-120. 
47 Ontario v. Rothmans Inc., 2013 ONCA 353, at para. 14. 
48 Pioneer Corp. v. Godfrey, 2019 SCC 42, at paras. 83, 87-89.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/21150/index.do
https://canlii.ca/t/k7dls
https://canlii.ca/t/hp5t4
https://canlii.ca/t/k1sdl
https://canlii.ca/t/k1sdl
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5343/index.do
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc2628/2015onsc2628.html
https://www.canlii.org/en/on/onca/doc/2013/2013onca353/2013onca353.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17917/index.do
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fact that Van Breda provides additional connecting factors for territorial jurisdiction not 

encompassed under Libman – weighs against the latter displacing Van Breda when s. 36(1) is 

asserted in the context of a civil claim. This is especially – but not exclusively the case – when s. 

36(1) is asserted alongside statutory and/or common law private causes of action. Doing so would 

also undermine consumer class actions and the Competition Act’s regulatory design and objectives. 

Fundamentally, a test used to determine whether a court of criminal jurisdiction has jurisdiction to 

try a criminal offence should not be used to determine jurisdiction over a civil claim. 

26. As well, it is irrelevant that foreign defendants may be able to assert defences in a criminal 

prosecution under the Competition Act.49 First, most criminal defences do not apply in civil 

litigation. Second, substantive defences are impertinent to determining territorial jurisdiction or 

whether a class action should be certified and are only examined at the merits stage on the basis 

of evidence. Third, the successful assertion of a criminal law defence in criminal proceedings does 

not preclude a finding of civil liability on the lower standard of proof on a balance of probabilities.  

27. Finally, the recent judgment in Sharp v. Autorité des marchés financiers, 2023 SCC 29 

provides a useful parallel for the present case – and this, even if the bases for territorial jurisdiction 

in Quebec are codified in Book Ten of the Civil Code of Quebec and are not governed by Van 

Breda (para. 123). In essence, a majority of this Court held that Book Ten “Can Apply to 

Administrative Tribunals Even if Private Rights Are Not At Issue”50 – in that case, in regulatory 

securities proceedings before Quebec’s Financial Markets Administrative Tribunal for securities 

violations that can also trigger criminal prosecutions (emphasis added).51 The fact that the conduct 

could lead to criminal consequences did not displace Book 10 in favour of Libman and s. 6(2) of 

the Criminal Code. Similarly, Libman does not displace Van Breda for territorial jurisdiction at 

common law over a civil claim under s. 36(1) of the Competition Act. By definition, “private 

rights” would directly be “at issue” in such claims. 

28. Overall, territorial jurisdiction over a civil claim under s. 36(1) should be determined under 

Van Breda – not Libman – whether the claim is asserted on its own or in parallel with others. 
 

THE WHOLE RESPECTFULLY SUBMITTED THIS 2nd DAY OF JUNE 2026 

 
Lawrence David, LL.M 

 
49 NHK Spring Co., Ltd. v. Cheung, 2024 BCCA 236, at para. 91. 
50 Heading above para. 56. See also paras. 7, 9, 10, 67. 
51 Market manipulation is prohibited under s. 382 of the Criminal Code. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/20161/index.do
https://canlii.ca/t/k5djl
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