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Intervener’s Factum (CCR) Overview, Question in Issue and Arguments

PART I: OVERVIEW

[1] The constitutional issues in this appeal concern a group that international law recognizes as
among the most vulnerable in the world: refugees and refugee children.! Their rights under
international law must be considered by this Court, especially as those rights speak directly to the

issues raised by the parties under the Canadian Charter of Rights and Freedoms® (“Charter”).

PART II: POSITION ON QUESTIONS IN ISSUE

[2] International human rights instruments binding on Canada establish an obligation to provide
non-discriminatory access to early childhood care and education (“ECCE”) for refugees and their
children prior to determination of their claim or the obtention of formal status. These instruments

thus provide key context for the Charter issues in this appeal.

PART III: ARGUMENTS

A. The Relevance of International Law to the Sections 1 and 15 Charter Assessments in
this Appeal

[3] This Court has drawn attention to the fact that the Charter, and “[i]n particular, s. 157, “is
the primary vehicle through which international human rights achieve a domestic effect.”
International legal obligations binding on Canada may “support and confirm” the Court’s
conclusion on the issues arising under sections 15(1) and 1 of the Charter in this appeal, in
accordance with the presumption that the Charter provides protections at least as great as those

found in similar provisions in international human rights documents binding on Canada.*

! Even if the thrust of the parties’ arguments concerns the parent, under the Convention on the
Rights of the Child, Can. T.S. 1992 No. 3 (“CRC”), Courts should consider the best interests of the
child in all actions concerning children, including children who are refugees and/or refugee
claimants: CRC, arts. 3.1 and 22.1.

2 Part I of the Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.

3 R. v. Ewanchuk, [1999] 1 SCR 330 at para. 73 (L’Heureux-Dubé J., concurring).

* R. v. Bissonnette, 2022 SCC 23 at para. 98; Quebec (Attorney General) v. 9147-0732 Québec inc.,
2020 SCC 32 at para. 31. Example under section 15: Dickson v. Vuntut Gwitchin First Nation,
2024 SCC 10 at paras. 370-371 (per Martin and O’Bonsawin JJ., dissenting in part) (“Dickson”).
Examples under section 1: R. v. Hape, 2007 SCC 26 at para. 55 (“Hape’); R. v. Sharpe, 2001 SCC
2 at paras. 176-178.
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[4] Specifically, the 1951 Convention relating to the Status of Refugees® and its 1967 Protocol®
(“Refugee Convention™), the Convention on the Rights of the Child’ (“CRC”), and the
International Covenant on Economic, Social and Cultural Rights® (‘1CESCR”) — all of which have

been ratified or acceded to by Canada — will assist the Court on the following issues:

(a) The first step of the section 15(1) Charter assessment’, namely:

1. how to circumscribe any finding on whether “immigration status” is an analogous

ground of discrimination;

ii. whether denial of access to subsidized ECCE has a “disproportionate impact” on

refugees, refugee claimants, and their children;

(b) The second step of the section 15(1) Charter assessment'®, namely:
i. the importance of the right to ECCE for refugees, refugee claimants, and their children;

ii. how the denial of this right reinforces, perpetuates, and exacerbates the disadvantage of

refugees, refugee claimants, and their children; and

(c) The acceptability of the pressing and substantial objective proffered by the Appellant under

the section 1 Charter analysis.

B. The Purposes of the Educational Childcare Act

[5] The title of the Educational Childcare Act'!' and its interpretive provisions make clear that
it aims to provide a vital form of education to pre-primary aged children. Consonant with this
object, the Act states that access to ECCE is a “right” enjoyed by “every child”!? essential to

fostering “the development, educational success, and well-being” of children and to providing them

3 Can. T.S. 1969 No. 6.

% Protocol Relating to the Status of Refugees, Can. T.S. 1969 No. 29.
" CRC, supra note 1.

8 Can. T.S. 1976 No. 46.

® R. v. Sharma, 2022 SCC 39 at para. 31.

1 Ibid.

""CQLR ¢ S-4.1.1.

12 Ibid., s. 2.

ﬁ MEMOIRES L'ELOQUENCE INC.


https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-relating-status-refugees
https://canlii.ca/t/jssdp
https://canlii.ca/t/jssdp#par31
https://canlii.ca/t/jssdp
https://www.legisquebec.gouv.qc.ca/en/document/cs/s-4.1.1
https://www.legisquebec.gouv.qc.ca/en/document/cs/s-4.1.1#se:2

Intervener’s Factum (CCR) Arguments

with “equality of opportunity.”!® Fulfillment of this right is inextricably tied to “the needs of

» 14

parents”'* and must be oriented toward “adapt[ing] to life in society.”!® The Act thus recognizes

the relationship between children’s rights and the interests of parents and society.

[6] The Act’s educational purpose and its recognition of a right to ECCE are in harmony with
Canada’s obligations toward refugees and refugee claimants under the Refugee Convention, the
CRC, and the ICESCR. The exclusion of refugees and their children, prior to determination of their
claim, from subsidized access to this right is not. Denial of access to subsidized ECCE entrenches
disadvantage that will persist throughout refugee children’s lives. This disadvantage is aggravated

by the average two-year wait time for the processing of refugee claims. '

C. The Rights of Refugees under the Refugee Convention

[7] By signing on to the Refugee Convention, Canada agreed to provide public education to

refugees as soon as they fell within its jurisdiction.

[8] This obligation is core to the Refugee Convention’s object and purpose, namely to ensure

refugees enjoy “fundamental rights and freedoms without discrimination.”!”

[Clounteracting
discrimination ... was a fundamental purpose of the Convention.”'® The Refugee Convention

achieves its anti-discrimination and human rights purposes through two structural features.

i. The Special Status of Refugees in International Law

[9] First, the Refugee Convention defines a “refugee” as someone who faces persecution (i.e.,
the violation of basic human rights) on a discriminatory basis (i.e., for reasons of race, religion,

nationality, membership of a particular social group, or political opinion) from which their home

B 1bid., s. 1.

1 Ibid.

15 Ibid., s. 5(2); see also Educational Childcare Regulation, C.Q.L.R. c. S-4.1.1,1.2,s. 6.9(3).

16 Appellant’s Factum, para. 153, citing to Vérificateur général du Canada, “Le traitement des
demandes d’asile” (2019), Appellant’s Record, vol. XI, p. 149.

17 Refugee Convention, supra note 5, Preamble, first recital. See Canada (Attorney General)
v. Ward, [1993] 2 SCR 689 [“Ward”] at p. 733.

8 Islam v. Secretary of State for the Home Department, R. v. Immigration Appeal Tribunal and
another, ex parte Shah, [1999]1 UKHL 20, [1999] 2 AC 629 (UK) at p. 639 (per Steyn LJ); see also
Ward, supra note 17, at p. 734.
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state’s protection is unavailable.!® Refugees thus require “surrogate or substitute protection”?° from

contracting States because they face an extreme form of discrimination.

[10] A foundational principle of international refugee law, recognized by this Court,?! is that a
refugee is entitled to such protection as soon as the “refugee” definition’s criteria are met,
regardless of their formal status and regardless of whether there has been a formal determination
of their claim: “A person is a refugee within the meaning of the 1951 Convention as soon as he
fulfils the criteria contained in the definition. ... Recognition of his refugee status does not therefore
make him a refugee but declares him to be one.”?? Therefore, refugee status: (a) results from factors
effectively outside the refugee’s control; (b) continues unless it (refugee status) ceases because,
exceptionally, the refugee no longer needs protection under well-defined criteria®®; and (c) does

not depend on a formal status or formal determination.

ii. The Differentiated Obligations Owed to Refugees

[11] Second, obligations under the Refugee Convention are determined by two considerations:
(a) the refugee’s degree of establishment in a contracting State and (b) entitlements enjoyed by
persons with other statuses.”* The resulting structure of differentiated obligations represents a
negotiated compromise “between the need to ensure humane treatment of the victims of oppression
on the one hand and the wish of sovereign states to maintain control over those seeking entry to
their territory on the other.”? It sets out which distinctions may be made—and which may not be

made—between refugees, other foreign nationals, and nationals of a contracting State. These

19 Refugee Convention, supra note 5, art. 1A(2); see also Ward, supra note 17 at p. 734;
Immigration and Refugee Protection Act, S.C. 2001, c. 27 [“IRPA™], s. 96.

2 Ward, supra note 17 at p. 709.

2 Németh v. Canada (Justice), 2010 SCC 56 [“Németh™], para. 50.

22 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status
(Geneva: UNHCR, 2019) at para. 28.

23 Refugee Convention, supra note 5, art. 1C; IRPA, supra note 19 at s. 108.

24 James C. Hathaway, “The Architecture of the UN Refugee Convention and Protocol” in Cathryn
Costello (ed.) et al., The Oxford Handbook of International Refugee Law (Oxford University Press,
2021) at p. 172, Book of Authorities [“B.0O.A.”], Tab 1, p. 2.

25 Febles v. Canada (Citizenship and Immigration), 2014 SCC 68 [“Febles™] at para. 29, citing
R. (European Roma Rights Centre) v. Immigration Officer at Prague Airport, [2004] UKHL 55,
[2005] 2 A.C. 1 at para. 15 (per Bingham LJ).
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entitlements trace an “assimilative path”?® toward equal citizenship within a contracting State

because returning to their country of origin is not an option.

[12] A small number of obligations in the Refugee Convention (eight, including obligations with
respect to public education®’) must be provided to refugees as soon as they fall within a contracting
State’s jurisdiction.?® Such obligations must be fulfilled even prior to formal determination of their
status, i.e., when they are still refugee claimants. Most well-known, refugee claimants under the
jurisdiction of a contracting State enjoy protection from non-refoulement until determined not to
be a refugee.?’ The Immigration and Refugee Protection Act [“IRPA”] reflects this logic by

providing statutory stays of removal for most refugee claimants.>°

iii. The Obligation to Provide Non-Discriminatory ECCE under the Refugee Convention

[13] The obligation to provide access to public education in Article 22 of the Refugee
Convention applies as soon as refugees fall within a contracting State’s jurisdiction and even prior
to determination of their status.®! This reflects the importance the drafters placed on education as
a vehicle for the integration and establishment of refugees.*? Canada has made no reservations with

respect to Article 22, despite making reservations to adjacent welfare provisions.*

26 James C. Hathaway, The Rights of Refugees under International Law, 2d ed. (Cambridge
University Press, 2021) [“Hathaway, Rights”] at pp. 177-78, B.O.A., Tab 2, p. 21-22.

27 Refugee Convention, supra note 5 at arts. 3 (non-discrimination), 13 (property), 16.1 (access to
courts), 20 (rationing), 22 (public education), 29 (fiscal charges), 33 (non-refoulement), and 34
(facilitation of naturalization).

28 Hathaway, Rights, supra note 26, at pp. 312-13, B.O.A., Tab 2, p. 26-27.

2 Németh, supra note 21, para. 50, citing James C. Hathaway, The Rights of Refugees Under
International Law (2005) at pp. 158 and 278; Hathaway, Rights, supra note 26 at pp. 312-13,
B.O.A., Tab 2, p. 26-27.

39 JRPA, supra note 19, s. 49(2) and Immigration and Refugee Protection Regulations, SOR/2002-
227, ss 232-33.

31 Andreas Zimmermann & Rebecca Thorburn Stern, “Article 22 (Public Education/Education
Publique” in Andreas Zimmermann, ed., The 1951 Convention Relating to the Status of Refugees
and its 1967 Protocol: A Commentary (Oxford University Press, 2024) 1210 at paras. 29, 33
[“Zimmermann & Stern”], B.O.A., Tab 3, p. 38-39.

32 Ibid. at paras. 6-7, B.O.A., Tab 3, p. 34-35; Paul Weis, The Refugee Convention, 1951: The
Travaux Préparatoires analysed with a Commentary by Paul Weis (United Nations Hugh
Commissioner for Refugees, 1990) (“Weis”) at p. 117, B.O.A., Tab 4, p. 55.

33 Convention relating to the Status of Refugees (Geneva, 28 July 1951), Declarations and
Reservations, “Canada” (accessed 10 April 2025).
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[14]

Article 22 of the Refugee Convention provides:

Public Education

1. The Contracting States shall accord to
refugees the same treatment as is
accorded to nationals with respect to
elementary education.

2. The Contracting States shall accord to
refugees treatment as favourable as
possible, and, in any event, not less
favourable than that accorded to aliens
generally in the same circumstances, with
respect to education other than
elementary education and, in particular, as
regards access to studies, the recognition
of foreign school certificates, diplomas
and degrees, the remission of fees and
charges and the award of scholarships.

Education publique

1. Les Etats contractants accorderont aux
réfugiés le méme traitement qu’aux
nationaux en ce qui  concerne
I’enseignement primaire.

2. Les Etats contractants accorderont aux
réfugiés un traitement aussi favorable que
possible, et en tout cas non moins
favorable que celui qui est accordé aux
¢trangers en général dans les mémes
circonstances quant aux catégories
d’enseignement autre que 1’enseignement
primaire et notamment en ce qui concerne
I’accés aux études, la reconnaissance de
certificats d’études, de diplomes et de
titres universitaires délivrés a 1’étranger,
la remise des droits et taxes et l'attribution
de bourses d’études.

[15] The CCR’s position is that at a minimum ECCE is included in “education other than
elementary education” / “enseignement autre que 1’enseignement primaire” referred to in Article
22.2. Therefore, access to subsidized ECCE must be provided on terms ““as favourable as possible”
and, in any event, “not less favourable than that accorded to aliens generally in the same
circumstances.” Since Quebec generally makes foreign nationals eligible for ECCE,** Article 22.2
requires it to provide such access to refugees, even prior to determination of status. This conclusion
follows from a good faith interpretation in accordance with the ordinary meaning of the provision’s

terms, in their context and in the light of its object and purpose.* This is so even though the travaux

3% Reduced Contribution Regulation, CQLR c. S-4.1.1, 1. 1, ss. 3(3)-3(8).
35 Vienna Convention on the Law of Treaties, Can. T.S. 1980 No. 37 (“VCLT”), art. 31. See

International Air Transport Association v. Canada (Transportation Agency), 2024 SCC 30
(“IATA”) at para. 39.
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préparatoires for the Refugee Convention indicate the drafters had secondary and post-secondary

education in mind when negotiating Article 22.2.3

[16] Ordinary meaning: The ordinary meaning of the phrase “education other than elementary
education” / “enseignement autre que I’enseignement primaire” encompasses ECCE. Such a

reading is supported by the Act’s own emphasis on the educational nature of ECCE.

[17] Context: Article 22 establishes standards of minimum treatment regarding access to
“education institutions.”3” Moreover, the heading for Article 22 indicates such institutions are to

be “public”, including “any education subsidized in part or whole by public funds.”3®

[18] Article 22.1 refers to an obligation to provide “elementary education”, whereas Article 22.2
is a residual provision covering “education other than elementary education.” It “follows that the
definition of ‘elementary’ education, by the same token e contrario also defines what is to be meant
by ‘non-elementary education.”* At a minimum, ECCE is thus “education other than elementary

education” referred to in Article 22.2.

[19] Object and purpose: The obligation to provide refugees access to public education was
prioritized because it “satisfied an urgent need” for children and because providing young refugees
access to schooling serves as “the most rapid and effective instrument of assimilation.”*® Article
22 of the Refugee Convention thus represents a strong commitment to ensure the integration of
refugees by fulfilling the international human right to education as soon as refugees fall within a

contracting States’ jurisdiction.

36 Zimmerman & Stern, supra note 31 at paras. 8, 14, B.0O.A., Tab 3, p. 34, 36; Weis, supra note 32
at p. 122, B.O.A., Tab 4, p. 60. It is only appropriate to consult the travaux if an interpretation
based on ordinary meaning, context, and purpose leads to an ambiguous or absurd result—which
it does not in this case (see: VCLT, supra note 35 at art. 32; Febles, supra note 25, at paras. 38-39;
[ATA, supra note 35 at para. 64).

37 Zimmerman & Stern, supra note 31 at para. 1, B.O.A., Tab 3, p. 32.

38 Ibid. at para. 40, B.O.A., Tab 3, p. 40.

39 Ibid. at paras. 56 and 78, B.O.A., Tab 3, p. 42, 46.

40 Ibid. at para. 7, B.O.A., Tab 3, p. 34; Weis, supra note 32 atp. 117, B.O.A., Tab 4, p. 55.
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D. The Right to Education in International Law Encompasses ECCE

[20]  The interpretation of the phrase “education other than elementary education” in Article 22.2
of the Refugee Convention as including ECCE is supported by developments with respect to the
right to education under other international human rights instruments. Reliance on such
developments is in keeping with the overall purpose of the Refugee Convention “to assure refugees

the widest possible exercise of [their] fundamental rights and freedoms.”*!

[21] Both the CRC and the ICESCR include a right to education.*? The rights in the CRC and
the ICESCR must be fulfilled with respect to all persons falling within a contracting State’s
jurisdiction, including refugees and refugee claimants;* indeed, the CRC explicitly extends its
protections to children who are refugees or refugee claimants.** The right to education is seen, as
in the Act, as interrelated with the interests of parents and society.*> Further, ECCE policies are

tied to the needs of the parents, including women’s right to work and rights to parental leave.*®

[22]  The purpose of the right to education in the CRC and ICESCR is “the full development of
the human personality”, “[t]he development of the child’s personality, talents and mental and
physical abilities to their fullest potential”*’ so that all persons may “participate effectively in a
free society.”*® To meet these objects, the Committee on the Rights of the Child has found that
there is an implied obligation to provide ECCE, since the right to education “begin[s] at birth” and

is “closely linked to young children’s right to maximum development.”*’

4l Refugee Convention, supra note 5, Preamble.

42 CRC, supra note 1, art. 28.1; ICESCR, supra note 8, art. 13.1.

4 UN Committee on Economic, Social and Cultural Rights, “General Comment No. 20: Non-
Discrimination in Economic, Social and Cultural Rights” (2009), UN Doc. E/C.12/GC/ 20, 2 July
2009 at para. 30; UN Committee on the Rights of the Child, “General Comment No. 6: Treatment
of Unaccompanied and Separated Children Outside their Country of Origin” (2005), UN Doc
CRC/GC/2005/6, 1 Sept. 2005 at para. 12.

# CRC, supra note 1, art. 22.1.

4 Sandra Fredman et al., “Recognizing Early Childhood Education as A Human Right in
International Law” (2022) 22:4 Human Rights Law Review 1 [“Fredman et al.”] at pp. 9, 14-19,
B.O.A., Tab 5, p. 70, 75-80.

46 Ibid. atp. 14, B.0.A., Tab 5, p. 75. See Refugee Convention, supra note 5, arts. 17-19; ICESCR,
supra note 8, arts. 6-8, on the right to work and labour rights.

47 CRC, supra note 1 at art. 29.1(a).

“ JCESCR, supra note 8 at arts. 13.1. See also CRC, supra note 1 at arts. 29.1(d).

4 UN Committee on the Rights of the Child, “General Comment No. 7 (2005): Implementing Child
Rights in Early Childhood” (20 September 2006) CRC/C/GC/7/Rev.120 at paras. 28 and 30.
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[23]  Scholars have therefore persuasively argued that the inclusion of ECCE within the right to
education is supported by “incontrovertible” research attesting to the importance of ECCE to
children’s development, as well as their success in school and, later, the workforce.’® The
Respondent in this appeal submitted expert evidence to the same effect.>! Denial of access to ECCE
therefore cements disadvantage at the beginning of child refugees’ integration in Canada that will
persist throughout their lives, undermining the ideal shared by the Act, the Charter, and

international human rights instruments binding on Canada: an equal opportunity society.

E. Application to the Sections 15(1) and 1 Issues in this Appeal

[24] “In interpreting the scope of application of the Charter, the courts should seek to ensure
compliance with Canada’s binding obligations under international law where the express words
are capable of supporting such a construction.”>? The international obligations discussed above

may therefore support and confirm the following conclusions.

[25] With respect to the first step of the section 15(1) Charter assessment, the obligations under
the Refugee Convention and the right to non-discriminatory access to subsidized ECCE under

international law supports and confirms the:

(a) appropriate reach of any holding on whether “immigration status” is an analogous ground.
Although “refugee” is an “immigration status” under the IRPA, it differs from other forms
of status in that it aims at fulfilling international human rights obligations binding on Canada.
Refugees are individuals who face an extreme form of discrimination, i.e., persecution. Their
status does not depend on formal recognition, continues indefinitely, and is immutable, unless

a refugee is no longer at risk for reasons beyond their “effective control”*,

50 Fredman et al., supra note 45 at pp. 1-3, B.0.A., Tab 5, p. 62-64; Christian Courtis & John Tobin,
“Article 28: The Right to Education” in Tobin (ed.), The UN Convention on the Rights of the Child.:
A Commentary (Oxford University Press, 2019) 1056 at p. 1065, B.O.A., Tab 6, p. 88.

1 Avis de communication d’un rapport d’expert (Dre Sonja Stojanovic), November 4, 2020,
Appellant’s Record, vol. II at pp. 97-100. See also Commission des droits de la personne et des
droits de la jeunesse, Mémoire présenté a la Commission sur [’éducation a la petite enfance dans
le cadre des audiences publiques nationales (Novembre 2016), Appellant’s Record, vol. XI,
pp. 74-95.

52 Hape, supra note 4 at para. 56.

33 More precisely, “protected person” status: /RPA, supra note 19 ats. 95(2).

% Miron v. Trudel, [1995] 2 SCR 418 at para. 153 (per McLachlin J.).
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(b) disproportionate impact of denying refugee claimants access to subsidized ECCE under the
first step of the section 15(1) Charter analysis. The obligations and rights under the Refugee
Convention, the CRC, and the ICESCR confirm that denial of access to subsidized ECCE has
a disproportionate impact both on children, whose rights are denied, and parents who require

state assistance in this regard, and who have a strong interest in their children’s development.

[26] With respect to the second step of the section 15(1) Charter assessment, the international

law rights and obligations described support and confirm that:

(a) non-discriminatory access to ECCE is an obligation under international law, vital to the
“assimilative path” of refugee children, which must be provided while they are still refugee

claimants. Denial of this benefit is “severe.”>’

(b) refugees are recognized in international law as a disadvantaged population. ECCE lays a
foundation for the future success of refugee children and parents in school and in the
workforce as a way out of their extreme vulnerability.>® Denial of subsidized access to ECCE

prior to determination of status will reinforce, perpetuate, and exacerbate their disadvantage.

[27] With respect to the acceptability of the pressing and substantial objective advanced by the
Appellant under section 1 of the Charter, it supports and confirms the conclusion that the goal of
providing financial aid to persons with a “sufficient connection” to Quebec is not a pressing and
substantial objective. The Refugee Convention establishes the degree of establishment necessary
before the obligation to provide non-discriminatory access to ECCE applies, i.e., once a refugee

falls within a contracting State’s jurisdiction.>’

PARTS IV AND V: SUBMISSION ON COSTS AND ORDER SOUGHT

[28] Submission on Costs and Order SoughtThe CCR takes no position on the disposition of the

appeal; further, the CCR does not seek costs and requests that no costs be ordered against it.

53 Dickson, supra note 4 at paras. 370-371 (per Martin and O’Bonsawin JJ., dissenting in part).
56 Fredman et al., supra note 45, B.O.A., Tab 5, p. 62.
57 Zimmerman & Stern, supra note 31, B.O.A., Tab 3, p. 28.
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