
 

 

S.C.C. File No. 38087 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

B E T W E E N :  

RANDOLPH (RANDY) FLEMING 

Appellant 

 

- and - 

HER MAJESTY THE QUEEN in the RIGHT OF THE PROVINCE OF ONTARIO, 

PROVINCIAL CONSTABLE KYLE MILLER OF THE ONTARIO PROVINCIAL 

POLICE, PROVINCIAL CONSTABLE RUDY BRACNIK OF THE ONTARIO 

PROVINCIAL POLICE, PROVINCIAL CONSTABLE JEFFREY CUDNEY OF THE 

ONTARIO PROVINCIAL POLICE , PROVINCIAL CONSTABLE MICHAEL C. 

COURTY OF THE ONTARIO PROVINCIAL POLICE, PROVINCIAL CONSTABLE 

STEVEN C. LORCH OF THE ONTARIO PROVINCIAL POLICE, PROVINCIAL 

CONSTABLE R. CRAIG COLE OF THE ONTARIO PROVINCIAL POLICE and 

PROVINCIAL CONSTABLE S. M. (SHAWN) GIBBONS OF THE ONTARIO 

PROVINCIAL POLICE 

Respondents 

 

- and - 

ATTORNEY GENERAL OF CANADA, ATTORNEY GENERAL OF QUEBEC, 

CANADIAN ASSOCIATION OF CHIEFS OF POLICE, CANADIAN CIVIL LIBERTIES 

ASSOCIATION, CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO),  

CANADIAN ASSOCIATION FOR PROGRESS IN JUSTICE and  

CANADIAN CONSTITUTION FOUNDATION 

Interveners 

 

________________________________________________________________________ 

 

FACTUM OF THE INTERVENER, 

CANADIAN CONSTITUTION FOUNDATION 
(Pursuant to Rules 37 and 42 of the Rules of the Supreme Court of Canada, S.O.R./2002-156) 

_________________________________________________________________________ 

 

  



  

 

McCARTHY TÉTRAULT LLP 
Suite 5300, TD Bank Tower 

Toronto, ON  M5K 1E6 

 

Brandon Kain (bkain@mccarthy.ca) 

Adam Goldenberg (agoldenberg@mccarthy.ca) 

Natalie V. Kolos (nkolos@mccarthy.ca) 

 

Tel.: (416) 601-8200 

Fax: (416) 868-0673 

 

Lawyers for the Intervener, 

Canadian Constitution Foundation 

GOWLING WLG (CANADA) INC. 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

Matthew Estabrooks 

(matthew.estabrooks@gowlingwlg.com) 

 

 

Tel.: (613) 786-0211 

Fax: (613) 788-3587 

 

Ottawa Agent for Counsel for the Intervener 

 

 

 

 

ORIGINAL TO:

  
THE REGISTRAR 
Supreme Court of Canada 

301 Wellington Street 

Ottawa, ON K1A 0J1 

 

 

COPIES TO:   

 

GOWLING WLG (CANADA) LLP  
1500 – 1 King Street West 

Hamilton, ON   L8P 1A4 

 

Michael Bordin (mbordin@esblawyers.com) 

Jordan Diacur (jdiacur@esblawyers.com) 

 

Tel: (905) 523-5666 

Fax: (905) 523-8098 

 

Counsel for the Appellant,  

Randolph (Randy) Fleming 

 

 

GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, ON KIP 1C3 

 

D. Lynne Watt 

(lynne.watt@gowlingwlg.com) 

 

Tel: (613) 233-1781 

Fax: (613) 563-9869 

 

Ottawa Agent for Counsel for the Appellant 

 

 

  



  

 

ATTORNEY GENERAL OF ONTARIO 

Crown Law Office – Civil  

720 Bay Street, 8th Floor 

Toronto, ON   M7A 2S9 

 

Judie Im (judie.im@ontario.ca) 

Baaba Forson (baaba.forson@ontario.ca) 

Ayah Barakat (ayah.barakat@ontario.ca) 

 

Tel.: (416) 326-3287 

Fax: (416) 326-4181 

 

Constitutional Law Branch 

720 Bay Street, 4th Floor 

Toronto, ON   M7A 2S9 

 

Sean Hanley (sean.hanley@ontario.ca) 

 

Tel. (416) 326-4479 

 

Counsel for the Respondents, Her Majesty the 

Queen in Right of the Province of Ontario et al. 

 

 

BORDEN LADNER GERVAIS LLP 

World Exchange Plaza 

100 Queen Street, Suite 1300 

Ottawa, ON   K1P 1J9 

 

Nadia Effendi (neffendi@blg.com) 

 

 

 

Tel: (613) 237-5160 

Fax: (613) 230-8842 

 

Ottawa Agent for Counsel for the 

Respondents 

ATTORNEY GENERAL OF CANADA 
Department of Justice 

Civil Litigation Section 

50 O’Connor Street, 5th Floor 

Ottawa, ON  K1A 0H8 

 

Anne M. Turley (anne.turley@justice.gc.ca) 

Zoe Oxaal (zoe.oxaal@justice.gc.ca) 

 

Tel.: (613) 670-6291 

Fax: (613) 954-1920 

 

Counsel for the Intervener, Attorney General of 

Canada 

ATTORNEY GENERAL OF CANADA 

Department of Justice Canada  

Civil Litigation Section 

50 O’Connor Street, 5th Floor 

Ottawa, On  K1A 0H8 

 

Christopher M. Rupar 

(christopher.rupar@justice.gc.ca) 

 

Tel: (613) 941-2351 

Fax: (613) 954-1920 

 

Ottawa Agent for Counsel for the Intervener 

 

 

 

  



  

 

PROCUREURE GÉNÉRALE DU QUÉBEC 
1200, Route de l’Église, 3e étage 

Québec, QC  G1V 4M1 

 

Stéphane Rochette 
(stephane.rochette@justice.gouv.qc.ca) 

 

Tel.:  (418) 643-6552 ext. 20734 

Fax: (418) 643-9749 

 

Counsel for the Intervener, Attorney General of 

Quebec 

NOËL & ASSOCIÉS 

111 rue Champlain 

Gatineau, QC  J8X 3R1 

 

Sylvie Labbé (s.labbe@noelassocies.com) 

 

 

Tel.: (819) 771-7393 

Fax: (819) 771-5397 

 

Ottawa Agent for Counsel to the Intervener 

 

 

 

CANADIAN ASSOCIATION OF CHIEFS OF 

POLICE 

300 Terry Fox Drive, Unit 100 

Kanata, ON  K2K 0E3 

 

Bryant Mackey (bryant.mackey@vancouver.ca) 

 

 

Tel.: (604) 871-6385 

Fax: (604) 873-7445 

 

Intervener 

MICHAEL J. SOBKIN 

331 Somerset Street West 

Ottawa, ON  K2P 0J8 

 

 

Michael J. Sobkin 
(msobkin@sympatico.ca) 

 

Tel.: (613) 282-1712 

Fax: (613) 288-2896 

 

Ottawa Agent for the Intervener 

 

 
 

DEWART GLEASON LLP 
102 – 366 Adelaide Street West 

Toronto, ON M5V 1R9 

 

Sean Dewart (sdewart@dgllp.ca) 

Adrienne Lei (alei@dgllp.ca) 

Mathieu Bélanger (mbelanger@dgllp.ca) 

 

Tel.:  (416) 971-8000 

Fax: (416) 971-8001 

 

Counsel for the Intervener, Canadian Civil 

Liberties Association 

 

SUPREME LAW GROUP 
900 – 275 Slater Street 

Ottawa, ON  K1P 5H9 

 

Moira Dillon 
(mdillon@supremelawgroup.ca) 

 

 

Tel.: (613) 691-1224 

Fax: (613) 691-1338 

 

Ottawa Agent for Counsel to the Intervener 

  

  



  

 

LOUIS P. STREZOS AND ASSOCIATE 
15 Bedford Road 

Toronto, ON  M5R 2J7 

 

Louis P. Strezos (lps@15bedford.com) 

Sherif Foda 

 

Tel.: (416) 944-0244 

Fax: (416) 369-3450 

 

GREENSPAN HUMPHREY WEINSTEIN 
15 Bedford Road 

Toronto, ON  M5R 2J7 

 

Michelle M. Biddulph 
(mbiddulph@15bedford.com) 

 

Counsel for the Intervener, Criminal Lawyers’ 

Association (Ontario) 

 

SUPREME ADVOCACY LLP 
100 – 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Marie-France Major 

(mfmajor@supremeadvocacy.ca) 

 

Tel.: (613) 695-8855 ext. 102 

Fax: (613) 695-8580 

 

Ottawa Agent for Counsel to the Intervener 

  

NORTON ROSE FULBRIGHT CANADA 

LLP 

510 West Georgia Street, Suite 1800 

Vancouver, BC  V6B 0M3 

 

Ryan D.W. Dalziel 

(ryan.dalziel@nortonrosefulbright.com) 

Kayla Strong 
(kayla.strong@nortonrosefulbright.com) 

 

Tel.: (604) 641-4481 

Fax: (604) 646-2671 

 

Counsel for the Intervener, Canadian 

Association for Progress in Justice 

NORTON ROSE FULBRIGHT 

CANADA LLP 

45 O’Connor Street, Suite 1500 

Ottawa, ON  K1P 1A4 

 

Matthew J. Halpin 

(matthew.halpin@nortonrosefulbright.com) 

 

 

 

Tel.: (613) 780-8654 

Fax: (613) 230-5459 

 

Ottawa Agent for Counsel to the Intervener 

 

 





 

 

TABLE OF CONTENTS 

PAGE 

PART I— OVERVIEW ...................................................................................................................1 

PART II— STATEMENT OF QUESTION IN ISSUE ..................................................................2 

PART III— STATEMENT OF ARGUMENT ................................................................................2 

PART IV— SUBMISSIONS CONCERNING COSTS ................................................................10 

PART V— ORDER REQUESTED ..............................................................................................10 

PART VI— TABLE OF AUTHORITIES .....................................................................................11 

 



 

 

PART I—OVERVIEW 

1. Freedom of expression exists to protect the dissent.1 As this case illustrates, political 

expression may be controversial, so much so that it sparks hostility in others. Such hostility may 

ripen into an imminent breach of the peace. When it does, the exercise by the police of their 

common law power of preventative arrest risks giving the “heckler’s veto” the force of law.2 

2. The Canadian Constitution Foundation (the “CCF”) intervenes to ask that this Court reject 

such state-sponsored censorship, save in narrow situations in which the speaker’s incitement to 

violence is such that their expression is not protected under s. 2(b) at all. While the police may 

exercise a common law power of arrest to halt violence or threats thereof, they should not do so in 

a way that limits expression that is constitutionally guaranteed. 

3. Section 2(b) does not contain internal limitations. This distinguishes it from other Charter 

rights, such as the right to be free from “unreasonable” searches and seizures in s. 8, or from 

“arbitrary” detention in s. 9. The exercise of auxiliary police powers cannot infringe these other, 

internally limited Charter rights and yet be lawful at common law. Because s. 2(b) lacks internal 

limitations, however, it can be infringed by an ancillary police power even when the exercise of 

that power might otherwise meet the test for authorization at common law. This is a problem 

because, in the context of police activity, limitations on s. 2(b) should be accepted only when they 

arise from delegated statutory authority with precise and accessible limits, not from the exercise 

of arbitrary, ancillary discretion. 

4. This appeal requires the Court to address this distinctive feature of the s. 2(b) right. It 

should do so by recognizing that the exercise of a common law police power that interferes with 

freedom of expression is necessarily unlawful, regardless of whether it meets common law 

standards such as minimal impairment and proportionality. The contrary approach would chill 

                                                 
1 See R. v. Zundel, [1992] 2 S.C.R. 731, at 752-753; R. v. Keegstra, [1990] 3 S.C.R. 697, at 826-

27, per McLachlin J. (dissenting); Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 

892, at 968-969, per McLachlin J. (dissenting in part); M. Heath, “Policing and Self-Policing in 

the Shadow of the Law” (1999), Law in Context 15, at 16, CCF BOA, tab 5. 
2 G. Wright, “The Heckler’s Veto Today” (2017), 68:1 Case Western L. Rev. 159, at 159. 



 - 2 - 

 

lawful expression and result in a significant judicial expansion of the powers of police. This Court 

should reject it. 

PART II—STATEMENT OF QUESTION IN ISSUE 

5. This appeal asks the Court to define the limits of the common law police power to arrest 

an individual to prevent a breach of the peace. Specifically, the question is whether the lawfulness 

of such a preventative arrest, when the arrested individual is engaged in Charter-protected 

expression before a “hostile audience”, turns on minimal impairment and proportionality under the 

rubric of the “Waterfield test”. The CCF submits that the answer is “no”, because the Waterfield 

test is not the proper governing standard in such cases. 

PART III—STATEMENT OF ARGUMENT 

6. Since the English Court of Appeal first articulated the common law test for the ancillary 

powers of police officers in R. v. Waterfield,3 this Court has applied the test to determine whether 

interferences with an individual’s liberty or property were authorized in several contexts. Most 

recently, in Reeves, Moldaver J. (concurring) summarized the test as follows: 

(1) Does the police conduct at issue fall within the general scope of their statutory or 

common law duties? Common law duties include keeping the peace, preventing crime, and 

protecting life and property. 

(2) Does the conduct involve a justifiable use of police powers associated with that duty? 

The conduct is justifiable if it is reasonably necessary, with regard to: 

(a) the importance of the performance of the duty to the public good; 

(b) the necessity of the interference with an individual’s liberty or property for the 

performance of the duty; and 

(c) the extent of the interference.4 

7. The ancillary powers to which this test has been applied include the common law police 

power to arrest or detain individuals in order to prevent a breach of the peace.5 

                                                 
3 [1964] 3 All E.R. 659 (Eng. C.A.), CCF BoA, Tab 2. 
4 R. v. Reeves, 2018 SCC 56, ¶78. See also R. v. MacDonald, 2014 SCC 3, ¶35-37. 
5 Brown v. Durham Regional Police Force, 1998 CarswellOnt 5020 (C.A.), ¶57-80, appeal 
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8. Nonetheless, virtually all of this Court’s jurisprudence since the enactment of the Charter 

in which the Waterfield test has been considered involved interference by ancillary police powers 

with either: (a) the right to be secure against “unreasonable” searches or seizures in s. 8; or (b) the 

right not to be “arbitrarily” detained or imprisoned.6  These Charter rights are different from the 

freedom of expression in s. 2(b), because they contain internal limitations on the scope of the 

right. A person is only entitled to be secure from a search under s. 8 when it is “unreasonable”, or 

free from detention under s. 9 if it is “arbitrary”. 

9. In contrast, the freedom of expression is not constrained by the text of s. 2(b). The only 

limitation imposed on it by the Charter is the general limitation in s. 1: “such reasonable limits 

prescribed by law as can be demonstrably justified in a free and democratic society”. 

10. This distinction has important consequences for the application of the Waterfield test when 

a common law police power is used to interfere with freedom of expression. In the case of Charter 

rights with internal limitations, like ss. 8 and 9, the Waterfield test is a perfectly suitable framework 

for determining if the exercise of the power is lawful. A conclusion that the police action is 

“reasonably necessary” to carry out the particular duty ipso facto entails that the search or 

detention, while “prima facie an unlawful interference with an individual’s liberty or property”,7 

is not in fact “unreasonable” or “arbitrary”. As this Court explained in Clayton: 

If the police conduct in detaining and searching Clayton and Farmer amounted to a 

lawful exercise of their common law powers, there was no violation of their Charter 

rights. If, on the other hand, the conduct fell outside the scope of these powers, it 

represented an infringement of the right under the Charter not to be arbitrarily detained or 

subjected to an unreasonable search or seizure. 

The following passages from Mann are instructive: 

A detention for investigative purposes is, like any other detention, subject to 

Charter scrutiny. Section 9 of the Charter, for example, provides that everyone has 

the right “not to be arbitrarily detained”. It is well recognized that a lawful 

detention is not “arbitrary” within the meaning of that provision. Consequently, 

an investigative detention that is carried out in accordance with the common law 

                                                 

discontinued, [1999] S.C.C.A. No. 87. 
6 R. v. Godoy, [1999] 1 S.C.R. 311; R. v. Mann, 2004 SCC 52; R. v. Clayton, 2007 SCC 32; R. v. 

Kang-Brown, 2008 SCC 18; R. v. Aucoin, 2012 SCC 66; R. v. MacDonald, 2014 SCC 3. 
7 R. v. Mann, 2004 SCC 52, ¶24, emphasis added. 
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power recognized in this case will not infringe the detainee’s rights under s. 9 of 

the Charter. 

… 

Thus, a detention which is found to be lawful at common law is, necessarily, not arbitrary 

under s. 9 of the Charter. A search done incidentally to that lawful detention will, 

similarly, not be found to infringe s. 8 if the search is carried out in a reasonable manner 

and there are reasonable grounds to believe that police or public safety issues exist. 

The statement that a detention which is lawful is not arbitrary should not be understood as 

exempting the authorizing law, whether it is common law or statutory, from Charter 

scrutiny… The common law regarding police powers of detention, developed building on 

R. v. Waterfield, [1963] 3 All E.R. 659 (C.A.), and Dedman v. The Queen, [1985] 2 S.C.R. 

2, is consistent with Charter values because it requires the state to justify the interference 

with liberty based on criteria which focus on whether the interference with liberty is 

necessary given the extent of the risk and the liberty at stake, and no more intrusive to 

liberty than reasonably necessary to address the risk. The standard of justification must be 

commensurate with the fundamental rights at stake.8 

11. Properly applied, therefore, the Waterfield test ensures that ancillary police powers that 

meet its requirements will not result in an infringement of internally limited Charter rights. 

12. Freedom of expression is different. It is not internally limited under s. 2(b). As a result, the 

conclusion that a common law police power satisfies the Waterfield test does not also mean that s. 

2(b) is not infringed. Instead, the Waterfield test in such cases can only operate as a substitute for 

s. 1 of the Charter. Rather than ensure that no infringement of a Charter right takes place, as it 

does with respect to ss. 8 and 9, the common law justifiability inquiry is asked to do different work 

where s. 2(b) is engaged. Specifically, the question at the second step of the Waterfield test 

implicitly morphs from “is the Charter right infringed?” to “is the infringement a reasonable, 

demonstrably justifiable limit?” As Rouleau J.A. put it in Figueiras: 

The potential interplay between Waterfield and Oakes is particularly important given the 

liberties at stake in this case. The existing Waterfield jurisprudence deals predominantly, 

if not exclusively, with rights under ss. 8, 9 and 10 of the Charter, which have internal 

limits built into the rights they guarantee (i.e., s. 8 guarantees the right to be secure against 

unreasonable search and seizure; s. 9 guarantees the right not to be arbitrarily detained or 

imprisoned). The Supreme Court has held that a detention that is found to be lawful at 

common law is, necessarily, not arbitrary under s. 9… Similarly, a search conducted 

incidentally to a lawful arrest or detention will not be found to infringe s. 8 if the search is 

carried out in a reasonable manner and reasonable grounds for the search exist… As a 

result, when police act in accordance with their common law ancillary powers, the 

                                                 
8 R. v. MacDonald, 2014 SCC 3, ¶19-21, underlining in original, bolding and italics added. 
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internal limits of these sections are respected, and there is no Charter breach that must 

be justified by s. 1. 

By contrast, s. 2(b) guarantees an unqualified right to freedom of expression, without 

internal limits, the infringement of which falls to be justified under s. 1… Thus, to the 

extent that the police conduct in this case infringed Mr. Figueiras’ expressive rights, it is 

not immediately apparent that that conduct should be analyzed under Waterfield rather 

than under s. 1 (and, in particular, under the “prescribed by law” branch of the Oakes 

test).9 

13. The Appellant’s submissions make the point. He seeks to import considerations of minimal 

impairment and proportionality into the second branch of the Waterfield test, which are the 

standards that govern the s. 1 analysis under Oakes. This would effectively convert Waterfield into 

a s. 1 analysis, and transform common law police powers into a vehicle for infringing Charter 

rights – but only where certain rights are concerned. 

14. There are fundamental difficulties with this approach. The modified Waterfield test would 

operate differently – and accord less protection to individual liberty – when a common law arrest 

infringed s. 2(b), or another Charter right without internal limitations. Where common law police 

powers engage internally limited Charter rights, a common law justification (as opposed to s. 1 

justification) would continue to ensure that those Charter rights’ internal limits were respected. 

Only with respect to internally limitless guarantees, like the freedom of expression, would the 

modified Waterfield test countenance the infringement of a Charter right. 

15. The Appellant seeks to hold the police in this case to a higher standard than the majority 

of the Court of Appeal did. Yet, because he relies on the Waterfield framework, his proposed 

approach would create a double standard for s. 2(b), the results of which would be paradoxical; 

the Waterfield test would end up being less protective of the freedom of expression than it would 

be of other, internally limited Charter rights. The lawfulness of an arrest would turn not on whether 

no Charter rights were thereby infringed – as it does with respect to ss. 8, 9, and 10 – but rather 

                                                 
9 Figueiras v. Toronto (Police Services Board), 2015 ONCA 208, ¶52-53 (and ¶51), emphasis 

added. See also R. Jochelson, “Ancillary Issues with Oakes: The Development of the Waterfield 

Test and the Problem of Fundamental Constitutional Theory” (2012-2013), 43:3 Ottawa L. Rev. 

355, at 365. 
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on whether the police’s infringement of the s. 2(b) right was justified, effectively on the s. 1 

standard. This would be an unwelcome, and inappropriate, development in the law. 

16. The s. 1 analysis is intended to apply to limits on Charter rights that are “prescribed by 

law”. As this Court pointed out in Doré, this makes s. 1 “poorly suited” to reviewing ad hoc 

exercises of government power: 

… Some of the aspects of the Oakes test are, in any event, poorly suited to the review of 

discretionary decisions, whether of judges or administrative decision-makers. For 

instance, the requirement under s. 1 that a limit be “prescribed by law” has been held by 

this Court to apply to norms where “their adoption is authorized by statute, they are binding 

rules of general application, and they are sufficiently accessible and precise to those to 

whom they apply”…10 

17. The requirement that Charter limits be “sufficiently accessible and precise to those to 

whom they apply” exists to “preclude arbitrary state action and provide individuals and 

government entities with sufficient information on how they should conduct themselves”.11 It is 

clear that the Waterfield test does not meet this standard. As Doherty J.A. pointed out in Brown: 

Those who prefer hard and fast rules are troubled by the fact-specific nature of the 

ancillary power doctrine as enunciated in Waterfield, adopted in Dedman and applied in 

Simpson. Obviously, clear and readily discernible rules governing the extent to which 

the police can interfere with individual liberties are most desirable. The infinite variety 

of situations in which the police and individuals interact and the need to carefully balance 

important but competing interests in each of those situations make it difficult, if not 

impossible, to provide pre-formulated bright-line rules which appropriately maintain the 

balance between police powers and individual liberties. …12 

18. The consequence of this lack of clarity will be chilled expression and even self-censorship. 

A controversial speaker might reasonably fear that the police will choose to arrest her rather keep 

dissenters from provoking public disorder by seeking to shut down her speech. As the Federal 

Court of Appeal put it more than three decades ago in Luscher: 

                                                 
10 Doré v. Barreau du Québec, 2012 SCC 12, ¶37. 
11 Greater Vancouver Transportation Authority v. Canadian Federation of Students — British 

Columbia Component, 2009 SCC 31, ¶53 (and ¶50, 73). 
12 Brown v. Durham Regional Police Force, 1998 CarswellOnt 5020 (C.A.), ¶62, appeal 

discontinued, [1999] S.C.C.A. No. 87, emphasis added. 
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… If a citizen cannot know with tolerable certainty the extent to which the exercise of a 

guaranteed freedom may be restrained, he is likely to be deterred from conduct which is 

in fact lawful and not prohibited. Uncertainty and vagueness are constitutional vices when 

they are used to restrain constitutionally-protected rights and freedoms. While there can 

never be absolute certainty, a limitation of a guaranteed right must be such as to allow a 

very high degree of predictability of the legal consequences.13 

19. Further, the framework which the Doré Court adopted to replace the s. 1 analysis applies 

only to “[a]n administrative decision-maker exercising a discretionary power under his or her 

home statute”.14  In contrast, the ancillary powers of police officers arise from common law, not 

delegated grants of statutory discretion. 

20. This is underscored by the ancillary power at issue here. Parliament’s decision not to 

authorize arrests to prevent breaches of the peace was not an oversight. The Criminal Code 

empowers police to make preventative arrests in other contexts, such as where there are reasonable 

grounds to believe that the arrestee is about to commit an indictable offence.15 However, so far as 

breaches of the peace are concerned, the police officer must either witness the arrestee committing 

the breach, or else reasonably believe that the arrestee is about to join in or renew it.16  These 

restrictions accord with Doherty J.A.’s observation in Brown that “[a]ctions which amount to a 

breach of the peace may or may not be unlawful standing alone”.17 

21. Finally, the use of Waterfield to limit Charter rights through a modified s. 1 analysis 

inspired by Doré ignores the exceptional nature of the powers at issue. Given the “authoritative 

and coercive character of police action”,18 the police are not akin to administrative tribunals. 

Instead, they are entrusted with the most intrusive powers available to the state. Allowing those 

                                                 
13 Luscher v. Deputy Minister of National Revenue (Customs & Excise), 1985 CarswellNat 196 

(F.C.A.), CCF BoA, Tab1, ¶11, emphasis added. 
14 Doré v. Barreau du Québec, 2012 SCC 12, ¶47, emphasis added. See also Law Society of British 

Columbia v. Trinity Western University, 2018 SCC 32, ¶57-58. 
15 Criminal Code, s. 495(1)(a). 
16 Criminal Code, s. 31(1). See also J. Stribopoulos, “Unchecked Power: The Constitutional 

Regulation of Arrest Reconsidered” (2003), 48 McGill L.J. 225, at 239. 
17 Brown v. Durham Regional Police Force, 1998 CarswellOnt 5020 (C.A.), ¶73, appeal 

discontinued, [1999] S.C.C.A. No. 87. See also R. v. K.B., 2004 MBCA 97, ¶41. 
18 R. v. Dedman, [1985] 2 S.C.R. 2 at 28. 
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powers to be exercised in interference with Charter rights not internally limited by the Charter 

itself will create a chill on activity that is fundamental to the health of Canadian democracy. 

22. In this case, for instance, the police arrested a citizen who was engaged in political 

expression, lawful in itself, because the police became apprehensive that it may provoke a hostile 

response in others. Given “the intimidating nature of police action and uncertainty as to the extent 

of police powers”,19 an approach to common law preventative arrests that accepts such limits on 

the freedom of expression, without any legislative authorization or prescribed standards beyond 

the arbitrary discretion of police officers, risks the criminalization of dissent.20  This will have 

significant negative consequences for the rule of law. As Huscroft J.A. observed below: 

Political expression will often be provocative, and so considered problematic, but there 

is no doubt that its protection is a core purpose of freedom of expression. I emphasize 

this point in order to reinforce the importance of protecting the rights of those who would 

take part in political protest. Although the police may, in exceptional circumstances, arrest 

someone to avoid a breach of the peace even if that person has broken no law, police efforts 

should be directed towards those who would threaten violence – not those exercising 

their constitutionally protected rights to protest peacefully.21 

23. The solution is not to enlarge the Waterfield test by incorporating elements of minimal 

impairment and proportionality into its second step, as the Appellant suggests. Nor is it to simply 

accept that the existing Waterfield framework authorizes common law police powers that infringe 

Charter rights without internal limits, like s. 2(b), which is the Respondent’s position. 

24. Instead, the Court should clarify that Waterfield is limited to ensuring that ancillary powers 

are not exercised in a way that infringes internally limited Charter rights like ss. 8 and 9 at all. In 

cases where the liberty interest at stake is s. 2(b), which operates without internal limitation, the 

Waterfield test should be inapplicable and any interference with the right by a common law police 

power will be an unauthorized infringement. 

                                                 
19 R. v. Dedman, [1985] 2 S.C.R. 2 at 29. 
20 F. Schauer, “The Hostile Audience Revisited” (December 2017), Knight First Amendment 

Institute of Columbia University, ‘‘Emerging Threats series’’ (2017), at 1, CCF BoA, Tab 3; J. 

Esmonde, “The Policing of Dissent—The Use of Breach of the Peace Arrests at Political 

Demonstrations” (2002), 1 J.L. & Equal. 246 at 249, 275, CCF BOA, tab 1. 
21 Fleming v. Ontario, 2018 ONCA 160, ¶100 (dissenting), emphasis added. 
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25. This will not leave the police powerless to arrest a speaker who openly incites others to 

violence. The Court has already held that violence and threats of violence are beyond the scope of 

s. 2(b)’s protection.22  If the Charter right is not engaged, there can be no infringement. 

26. In this regard, American jurisprudence offers helpful insights. Because the First 

Amendment to the U.S. Constitution is not subject to an equivalent to s. 1, American courts devote 

their attention to circumscribing the freedom of speech, rather than to justifying limits on it.23 The 

result is a rich body of case law from which Canadian courts may draw in identifying expressive 

conduct that is not protected by s. 2(b) – i.e., conduct with which police may lawfully interfere in 

making a preventative arrest. 

27. American courts have long held that “fighting words” – those “which by their very 

utterance inflict injury or tend to incite an imminent breach of the peace”24 – “may be regulated 

because of their constitutionally proscribable content”.25 Still, the threshold is high; only that 

which “incit[es] or produc[es] imminent lawless action and is likely to incite or produce such 

action” is excluded from the First Amendment’s protection.26 Expression short of violence is 

protected,27 and “[i]t is firmly settled that… the public expression of ideas may not be prohibited 

merely because the ideas are themselves offensive to some of their hearers… or simply because 

bystanders object to peaceful and orderly demonstrations”.28 

                                                 
22 R. v. Khawaja, 2012 SCC 69, ¶70-71. See also Bracken v. Fort Erie (Town), 2017 ONCA 668, 

¶31. 
23 R. v. Keegstra, [1990] 3 S.C.R. 697, at 743-743, per Dickson C.J.; Reference re s. 94(2) of the 

Motor Vehicle Act (B.C.), [1985] 2 S.C.R. 486, at 498; G. Huscroft, “The Constitutional and 

Cultural Underpinnings of Freedom of Expression: Lessons from the United States and Canada” 

(2006), 25:1 U. Queensland L.J. 181, at 185-187; A. Borovoy et al., “Language As Violence v. 

Freedom of Expression: Canadian and American Perspectives on Group Defamation” (1988), 37:2 

Buff. L. Rev. 337, at 348-349. 
24 Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). 
25 Rav v. St. Paul, 505 U.S. 377, 383 (1992). 
26 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). 
27 See, e.g., Hess v. Indiana, 414 U.S. 105, 108 (1973); Collin v. Smith, 578 F.2d 1197, 1206 (7th 

Cir. 1978). 
28 Bachellar v. Maryland, 397 US 564, 567 (1970). See also: Terminiello v. Chicago, 337 U.S. 1, 

4 (1949); Cox v. Louisiana, 379 U.S. 536, 551 (1965). 
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