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PART I – OVERVIEW  

1.  The Appellant, the Attorney General for Ontario (“Ontario”) submits this Reply in 

accordance with Rule 28(1) in order to respond to issues raised by the Respondents, Canadian 

Broadcasting Corporation (“CBC”) and the Information and Privacy Commissioner (“IPC”). 

PART II – LEGAL ARGUMENT 

A. The “Would Reveal” or “Accurate Inferences” Test is Not at Issue  

2. The Respondents misapprehend the proposed appeal and assert Ontario is resiling from 

prior submissions by Cabinet Office (“CO”) and Ontario in respect of the test for the opening words 

of section 12(1) of the Act (“Opening Words”).  Ontario’s position before this Honourable Court, 

consistent with its prior and CO’s positions, is that the test is whether the records “would reveal” 

the substance of deliberations of Cabinet or permit the drawing of “accurate inferences” with 

respect those deliberations (“Would Reveal test”).1  This test has been applied in the Ontario IPC 

jurisprudence and in many other jurisdictions where the term “substance of deliberations” is found 

in the provincial freedom of information statute,2 including in O’Connor3 and Aquasource.4  It is 

therefore incorrect for the Respondents to state that O’Connor “followed” the Ontario IPC’s 

jurisprudence or test.5  In any event, the Would Reveal test is not at issue in the proposed appeal.  

At issue is whether the Commissioner interpreted the term “substance of deliberations,” narrowly 

and inconsistently with the text, context and purpose of the Act and Cabinet records exemption.6 

B. The Appellate Courts in Nova Scotia and British Columbia Take Different 
Approaches to the Interpretation of “Substance of Deliberations” 

3. The Respondents also misapprehend the approach taken in O’Connor.7  As discussed, 

                                            
1 Ontario’s Memorandum of Argument, para 59 [ON Memo]. 
2 See Freedom of Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165, s 12(1); 
Freedom of Information and Protection of Privacy Act, R.S.A. 2000, c. F-25, s 22(1);  Freedom 
of Information and Protection of Privacy Act, S.P.E.I. 2001, c. 37, s 20; Freedom of Information 
and Protection of Privacy Act, S.N.S. 1993, c. 5, s 13(1); and Access to Information and 
Protection of Privacy Act, 2015, S.N.L. 2015, c. A-12, s 27(1). 
3 O’Connor v Nova Scotia, 2001 NSCA 132, para 92 [O’Connor] 
4 Aquasource Ltd v Freedom of Information and Protection of Privacy Commissioner for the 
Province of British Columbia, 1998 CanLII 6444 (BC CA), para 48 [Aquasource]. 
5 Canadian Broadcasting Corporation, Memorandum of Argument at para 52 [CBC Memo]. 
6 ON Memo, paras 46-63. 
7 CBC Memo, paras 38, 52, 53; IPC Memorandum of Argument, paras 25, 74 [IPC Memo]. 
O’Connor, supra note 3, para 91.  

1

https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96165_00_multi
https://www.qp.alberta.ca/documents/Acts/F25.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-15-01-freedom_of_information_and_protection_of_privacy_act.pdf
https://nslegislature.ca/sites/default/files/legc/statutes/freedom%20of%20information%20and%20protection%20of%20privacy.pdf
https://www.assembly.nl.ca/Legislation/sr/statutes/a01-2.htm
https://canlii.ca/t/1f8qz
https://canlii.ca/t/1f8qz#par92
https://canlii.ca/t/1dxsx
https://canlii.ca/t/1dxsx#par48
https://canlii.ca/t/1f8qz#par91
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O’Connor and Aquasource do not diverge in respect of the Would Reveal test.  They diverge in 

their interpretive approach to the term “substance of deliberations.”  In Aquasource, the term was 

interpreted broadly to widely protect the confidences of Cabinet communications, including the 

body of information which Cabinet considers.8 In O’Connor, the term was interpreted narrowly.9  

It is this narrow approach to the interpretation of the term “substance of deliberations” that Ontario 

submits the Commissioner erred in adopting.10  Notably, the only difference between the text of 

the Cabinet records exemption in the Nova Scotia Act (section 13(1)) and the British Columbia 

Act (section 12(1)) is that the former is discretionary11 while the latter, like Ontario’s, is 

mandatory.12  Contrary to the Respondents’ assertions, they are both equally distinguishable from 

Ontario’s Act (section 12(1)), except in that important respect.   

C. Ontario Raises No New Issues and There is No Basis to Disregard New Arguments 
and/or Authorities 

4. The Respondents object to the following “arguments” made by Ontario in support of its 

position that the text, context and purpose of the Act require a broad and purposive interpretation 

of the “substance of deliberations”: the legislative history (Bill 34 and the Hansard debates) and 

French version of the Act.13  The Respondents further erroneously state that Ontario first made its 

“illustrative argument” at the Court of Appeal14 and erroneously claim that CO endorsed the 

“expansive approach”15 and failed to rely upon section 12(1)(a) before the Commissioner.16  

5. In fact, Ontario first referenced the French version of the Act in oral arguments before the 

Divisional Court and the legislative history of the Act in its Court of Appeal factum, but it would 

be wrong to call them new “issues.”  A new issue is legally and factually distinct, cannot reasonably 

be said to stem from prior “issues,” and requires notice for the parties to make informed 

submissions.17  It would also be wrong to characterize the French version of the Act, which has 

                                            
8 Aquasource, supra note 4, para 39; Order F-18-24, 2018 BCIPC 27 (CanLII), paras 36-37, 51 
9 O’Connor, supra note 3, paras 82, 91 and 95.  
10 ON Memo at paras 25 and 48. 
11 Freedom of Information and Protection of Privacy Act, S.N.S. 1993, c. 5, section 13(1). 
12 Freedom of Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165, section 12(1).  
13 CBC Memo, paras 6, 8, 23, 48, 66, 68, 71; IPC Memo, paras 9, 12, 48, 62-65. 
14 IPC Memo, para 48. 
15 CBC Memo, paras 6 and 47; IPC Memo, para 54, 62-64. 
16 CBC Memo, para 6, 13, and 71; IPC Memo, paras 9, 12, and 62-64. 
17 R v Mian, 2014 SCC 54, para 30. 

2

https://canlii.ca/t/1dxsx#par39
https://canlii.ca/t/htj3q
https://canlii.ca/t/htj3q#par36
https://canlii.ca/t/htj3q#par51
https://canlii.ca/t/1f8qz#par82
https://canlii.ca/t/1f8qz#par91
https://canlii.ca/t/1f8qz#par95
https://nslegislature.ca/sites/default/files/legc/statutes/freedom%20of%20information%20and%20protection%20of%20privacy.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96165_00_multi
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96165_00_multi#section12
https://canlii.ca/t/g8zg4
https://canlii.ca/t/g8zg4#par30
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equal force of law as the English version, or its legislative history, as a new “argument.”  Rather, 

they are relevant text, context and law, addressing the scope and interpretation of the Cabinet 

records exemption which was the core issue before the Commissioner.  It requires no new evidence 

and results in no prejudice to the Respondents.18  In the circumstances, the aforementioned are not 

new issues/arguments which this Court should not exercise its discretion to hear. 

6. Similarly, while Ontario referenced the “illustrative interpretive approach” to the term 

“including” at the hearing of the judicial review application, it is not a new issue but rather a 

reformulation of CO’s argument before the Commissioner that the “substance of deliberations” 

should be interpreted broadly in light of subsections  12(1)(a) to (f), in particular subsection  (a).19  

The issue of the scope and interpretation of the “substance of deliberations” was fully canvassed 

before the Commissioner.  Further, while CO initially relied solely upon the opening words, its 

final position was that subsection (a) was also applicable to exempt the Letters.20 

7. Finally, CO’s reliance on Order 22 was not an endorsement of the “expansive interpretive 

approach” to the term “including,” which would permit the IPC to disregard the subsections when 

interpreting the “substance of deliberations,” but rather the opposite.  Order 22 states that the term 

“including” provides an “expanded definition” of the types of records deemed to be subject to the 

Cabinet records exemption and “any record” which would reveal the substance of deliberations of 

Cabinet, not just those enumerated, are exempt.21  This is entirely consistent with CO22 and 

Ontario’s position23 that the “substance of deliberations” should be interpreted broadly in light of 

its subsections. This is, essentially, the “illustrative interpretative approach.” 

8. Order 22 has been adopted in the IPC jurisprudence for the proposition that the Cabinet 

records exemption is a non-exhaustive list.  It has never been relied upon, before this current case, 

                                            
18 Alberta (Information and Privacy Commissioner) v Alberta Teachers’ Association, 2011 SCC 
61 paras 5 and 28. 
19 Cabinet Office Reply Representations, February 14, 2019, paras 13-14, Tab 2 of Applicant’s 
Reply (“AGO Reply”); Cabinet Office Sur-Reply Representations, Application Record of the 
Applicant, (“AGO App.”)Tab 4C, paras 11, 12-14, 17, 19- 21, 36 [Cabinet Office Sur-Reply]. 
20 Cabinet Office Sur-Reply, AGO App, Tab 4C,paras 21 and 36. 
21 IPC Order P-22 at page 7. 
22 Supra note 20.  
23 Applicant’s Factum (Divisional Court), January 17, 2020, para 58, AGO Reply, Tab 3. 

3

https://canlii.ca/t/fpb49
https://canlii.ca/t/fpb49
https://canlii.ca/t/fpb49#par5
https://canlii.ca/t/fpb49#par28
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/127934/1/document.do


4 
 

 

for the proposition that it narrowed the interpretation of “substance of deliberations.”24  This is the 

“expansive interpretive approach,” as first explained by the Respondents in the proceedings 

below.25  In response, Ontario for the first time called CO’s position the “illustrative interpretative 

approach” at the Divisional Court hearing.26  The Respondents did not object at that time and first 

raised its “new issues” argument at the Court of Appeal.27  In the circumstances, the “illustrative 

argument” is hardly a new issue and simply stems from CO’s position/arguments, that was disputed 

by the CBC.  It suffers from no evidentiary inadequacies, results in no prejudice to the parties and, 

in the circumstances, is appropriate for this Honourable Court to consider.28 

D. The Commissioner Disregarded the Purpose of the Exemption by Requiring Proof of 
Harm 

9. The Respondents reiterate the Commissioner’s finding that CO has not “proven” how 

disclosure of the Letters would undermine the purpose of the Cabinet records exemption.29  The 

parties agree that an important purpose of the exemption is to “promote the free and frank 

discussion among Cabinet members of issues coming to them for a decision, without concern for 

the chilling effect that might result from disclosure of their statements or the material on which 

they are deliberating.”30  The exemption does not require CO to “prove” its purpose is engaged or 

the existence of any resulting harm from disclosure.  It is not a “harms-based” exemption – where 

evidence that demonstrates a risk of harm is required.31  The Commissioner’s finding that there 

was “no persuasive evidence”32 of a “chilling effect,” based in part on other Premiers (and the 

Prime Minister), who, unlike Premier Ford, have prepared their mandate letters for public 

                                            
24 CBC Divisional Court Responding Factum, May 1, 2020,  paras 32 and 47 and footnotes 57-
58, AGO Reply, Tab 4, citing National Bank of Greece (Canada) v Katsikonouris, [1999] 2 SCR 
1029 at 1041 and Macartney v Warner, 2000 CanLII 5629, paras 55-57, 46 OR (3d) 641 (CA); 
IPC Divisional Court Responding Factum, dated May 1, 2020, paras 62-63, AGO Reply, Tab 5. 
25 Ibid 
26 Excerpt from Applicant’s Brief of Additional Authorities (Divisional Court), May 20, 2020, 
AGO Reply, Tab 6. 
27 IPC Court of Appeal Responding Factum (Motion for Leave to Appeal), November 6, 2020, 
paras 87-89, AGO Reply, Tab 7; CBC Court of Appeal Responding Factum (Motion for Leave to 
Appeal), November 9, 2020, paras 71-74, AGO Reply, Tab 8. 
28 Supra note 19 and United Steelworkers v Comfort Cabs Ltd, 2017 SKCA 45, paras 44-45. 
29 CBC Memo, paras 5 and 35; IPC Memo, para 58; IPC Order PO-3973, para 123. 
30 IPC Order PO-3973, para 86.  
31 See the following harms-based exemptions in the Freedom of Information and Protection of 
Privacy Act, RSO 1990, c F31: Sections 14, 14.1, 14.2, 15, 15.1, 16, 17, 20, and 21.1. 
32 IPC Order PO-3973, para 123. 

4

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/659/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/659/1/document.do
https://canlii.ca/t/1fb1h
https://canlii.ca/t/h4crc
https://canlii.ca/t/h4crc#par44
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par123
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par86
https://www.ontario.ca/laws/statute/90f31/v44
https://www.ontario.ca/laws/statute/90f31/v44#BK26
https://www.ontario.ca/laws/statute/90f31/v44#BK27
https://www.ontario.ca/laws/statute/90f31/v44#BK28
https://www.ontario.ca/laws/statute/90f31/v44#BK29
https://www.ontario.ca/laws/statute/90f31/v44#BK30
https://www.ontario.ca/laws/statute/90f31/v44#BK31
https://www.ontario.ca/laws/statute/90f31/v44#BK32
https://www.ontario.ca/laws/statute/90f31/v44#BK36
https://www.ontario.ca/laws/statute/90f31/v44#BK38
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par123
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consumption,33 is inappropriate and tantamount to ignoring this important public purpose.     

E. The “Linkage Test” Was Developed for Records Not Placed Before Cabinet 

10. The Respondents misapprehend the IPC jurisprudence in respect of the “linkages test” and 

CO’s position before the Commissioner.  The “linkage (or evidentiary) test” has been developed 

in the IPC jurisprudence for records that were not placed before Cabinet.  PO-2320, cited by 

Commissioner Beamish34 and the Respondents,35 states specifically, for records not placed before 

Cabinet, that sufficient evidence is required to establish a “linkage” between the content of the 

record and the actual substance of Cabinet deliberations in order to meet the Would Reveal test.36  

CO accepted the linkage test in the context of future Cabinet deliberations in respect of the policies 

initiatives contained in the Letters.37  It is, however, a heightened test, not required by the 

exemption and inappropriate for records like the Letters placed before Cabinet (on a Cabinet 

Agenda, on July 11, 2018).   

F. Additional Issues 

11. The Respondents assert that the proposed appeal is not of public importance because this 

Honourable Court has already rejected Ontario’s position that the omission of an exemption from 

a public interest override provision in a freedom of information statute should broaden its scope.38  

However, Merck Frosst Canada Ltd v Canada (Health)39 is about the trade secrets exemption in 

the federal Access to Information Act.40  This Honourable Court has yet to consider the scope of a 

Cabinet records exemption in a provincial freedom of information statute or whether its exclusion 

from a public override provision should broaden its scope, inconsistent with its text, context and 

purpose, and it is but one of many issues of public importance raised by the proposed appeal that 

Ontario respectfully submits is worthy of this Honourable Court’s consideration.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of April 2022. 

                                            
33 IPC Order PO-3973, paras 77, 125. 
34 IPC Order PO-3973, para 11, FN 3. 
35 IPC Memo, para 16, FN 16; CBC Memo at FN 63. 
36 IPC Order PO-2320, page 6-7. 
37 Letter From Cabinet Office to the Commissioner, December 13, 2018, AGO App, Tab 4B, para 
17.   
38 CBC Memo, para 67; IPC Memo, para 77. 
39 Merck Frosst Canada Ltd v Canada (Health), 2012 SCC 3, para 106.  
40 Access to Information Act, RSC, 1985, c A-1, s 20(1)(a). 
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https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par77
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par125
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do#par11
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/132182/1/document.do
https://canlii.ca/t/fpvd1
https://canlii.ca/t/fpvd1#par106
https://laws-lois.justice.gc.ca/PDF/A-1.pdf
https://laws-lois.justice.gc.ca/PDF/A-1.pdf
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No. Statute, Regulation, Rule, etc. Section, Rule, Etc. 

accès à l'information et la protection de la vie privée 
(Loi sur l'), L.R.O. 1990, chap. F.31 

Sections 14, 14.1, 14.2, 15, 
15.1, 16, 17, 20, and 21.1. 

6.  Freedom of Information and Protection of Privacy Act, 
S.N.S. 1993, c. 5 

Section 13(1) 

7.  Freedom of Information and Protection of Privacy Act, 
S.P.E.I. 2001, c. 37, 

Section 20(1) 
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ORDER PO-3973 
 


Appeal PA18-390 
 


Cabinet Office 
 


July 15, 2019 
 


 
Summary:  The appellant made a request under the Freedom of Information and 
Protection of Privacy Act to Cabinet Office for mandate letters provided by the Premier to 
all Ontario government ministries and two non-portfolio responsibilities.  Cabinet Office 
located responsive records and denied access to them on the basis of the mandatory 
exemption in section 12(1) of the Act (Cabinet Records).  In this order, the Commissioner 
finds that section 12(1) does not apply to exempt the mandate letters at issue from 
disclosure and orders Cabinet Office to disclose them to the appellant. 
 
Statutes Considered:  Freedom of Information and Protection of Privacy, R.S.O. 1990, C. 
F.31, as amended, sections 12(1), 12(2) and 18(1)(g); Municipal Freedom of Information 
and Protection of Privacy Act, R.S.O. 1990, c. M.56, section 6(1)(b); Freedom of 
Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165 section 12(3)(b). 
 
Orders and Investigation Reports Considered:  Orders PO-1725, PO-2320, PO-2707, 
PO-3719, and MO-2964-I. 
 
Cases Considered:  Aquasource Ltd. v. British Columbia (Freedom of Information and 
Protection of Privacy Commissioner), 111 BCAC 95; Babcock v. Canada (Attorney General), 
2002 SCC 57; O’Connor v. Nova Scotia, 2001 NSCA 132; National Bank of Greece (Canada) 
v. Katsikonouris, [1990] 2 S.C.R. 1029; Dagg v. Canada (Minister of Finance), [1997] 2 
S.C.R. 403. 
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OVERVIEW:   
 
[1] The requester made an access request to Cabinet Office under the Freedom 
of Information and Protection of Privacy Act (the Act) for the following: 
 


A copy of each of the mandate letters Premier Doug Ford sent to 
Cabinet Ministers for all of Ontario’s 22 ministries, and two non-
portfolio responsibilities. 
 
For reference for what I mean by “mandate letter,” please see copies 
of the previous government posted online here: 
https://wwww.ontario.ca/page/mandate-letters-2016 


 
[2] In response, Cabinet Office issued a decision to the requester denying access 
in full to the responsive records, claiming the application of the mandatory 
exemption in section 12(1) of the Act (Cabinet records).  
 
[3] The appellant appealed Cabinet Office’s decision to this office.  
 
[4] During the mediation stage, Cabinet Office provided copies of the responsive 
records to this office and confirmed that there were 23 responsive documents in 
total: 21 mandate letters to the ministries and two letters relating to non-portfolio 
responsibilities.  Cabinet Office clarified that a mandate letter was not generated for 
the Ministry of Intergovernmental Affairs. In addition, Cabinet Office provided this 
office with a copy of the Cabinet agenda that indicates the date when the mandate 
letters were distributed. Cabinet Office also confirmed that it is relying on the 
application of the introductory wording of section 12(1).   
 
[5] As mediation did not resolve the issues in this appeal, the matter proceeded 
to the adjudication stage of the appeal process, and I conducted an inquiry. During 
the inquiry, I received excellent representations from Cabinet Office and the 
appellant, which greatly assisted the inquiry and my deliberations on the issues.  
 
[6] In this order, I find that the exemption for Cabinet records at section 12(1) 
does not apply and I order Cabinet Office to disclose the mandate letters to the 
appellant. 
 
RECORDS:   
 
[7] The records consist of 23 mandate letters: 21 letters to each of the ministers, 
but for Intergovernmental Affairs, and 2 letters directed to the ministers responsible 
for Francophone Affairs and Women’s Issues.  
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DISCUSSION:   
 
[8] The sole issue before me in this appeal is whether the opening words of the 
mandatory exemption at section 12(1) of the Act apply to the records. That section 
reads: 
 


A head shall refuse to disclose a record where the disclosure would 
reveal the substance of deliberations of the Executive Council or its 
committees, including, 


 
(a) an agenda, minute or other record of the 


deliberations or decisions of the Executive Council 
or its committees; 


 
(b) a record containing policy options or 


recommendations submitted, or prepared for 
submission, to the Executive Council or its 
committees; 


 
(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that 
does contain background explanations or analyses 
of problems submitted, or prepared for submission, 
to the Executive Council or its committees for their 
consideration in making decisions, before those 
decisions are made and implemented; 


 
(d) a record used for or reflecting consultation among 


ministers of the Crown on matters relating to the 
making of government decisions or the formulation 
of government policy; 


 
(e) a record prepared to brief a minister of the Crown 


in relation to matters that are before or are 
proposed to be brought before the Executive 
Council or its committees, or are the subject of 
consultations among ministers relating to 
government decisions or the formulation of 
government policy; and 


 
(f) draft legislation or regulations. 
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[9] The use of the term “including” in the introductory wording of section 12(1) 
signifies that any record that would reveal the substance of deliberations of the 
Executive Council (Cabinet) or its committees, and not just the types of records 
enumerated in the various paragraphs of section 12(1), qualifies for exemption 
under section 12(1).1 
 
[10] It is noteworthy that a record that has never been placed before Cabinet or 
its committees may qualify for exemption under the introductory wording of section 
12(1), where disclosure of the record would reveal the substance of deliberations of 
Cabinet or its committees, or where disclosure would permit the drawing of 
accurate inferences with respect to these deliberations.2 


[11] However, in order to meet the requirements of the introductory wording of 
section 12(1), the institution must provide sufficient evidence to establish a linkage 
between the content of the record and the actual substance of Cabinet 
deliberations.3 


[12] Section 12(2) provides two exceptions to the application of the exemption in 
section 12(1).  Section 12(2) reads: 


Despite subsection (1), a head shall not refuse under subsection (1) to 
disclose a record where, 


 
(a) the record is more than twenty years old; or 
 
(b) the Executive Council for which, or in respect of 
which, the record has been prepared consents to access 
being given. 


 
[13] Section 12(2)(b) does not impose a requirement on the head of an institution 
to seek the consent of Cabinet to release the relevant record. What the section 
requires, at a minimum, is that the head turn his or her mind to this issue.4 I note 
that neither of these exceptions have been put in issue in this appeal. 


Representations of Cabinet Office 
 
The nature of the mandate letters 


[14] Cabinet Office describes the preparation of mandate letters by the Premier at 
the investiture of a new government as “a time-honoured tradition in Ontario and 
                                       
1 Orders P-22, P-1570 and PO-2320. 
2 Orders P-361, PO-2320, PO-2554, PO-2666, PO-2707 and PO-2725. 
3 Order PO-2320. 
4 Orders P-771, P-1146 and PO-2554. 
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an important way in which the Premier discharges his or her constitutional duties as 
First Minister to develop and prioritize the policies and operational agenda of the 
new government.” At the outset of its submissions, Cabinet Office explains: 


Mandate letters are customarily the first communication to ministers 
through which the Premier translates party values and policy priorities 
into a plan of action for the government. For this reason, mandate 
letters outline the key policy priorities of the Premier that each 
minister is responsible for leading. Policy priorities are assigned to 
each minister based on the operational and/or statutory mandate of 
their ministry. 
 
In addition, mandate letters can include advice, instructions and 
guidance to each minister in carrying out his or her ministerial duties 
and responsibilities. This guidance is often placed in the context of the 
values that are important to the Premier and party. 
 
Each member of the Executive Council who receives a mandate letter 
is accountable to the Premier and his or her Cabinet colleagues for 
assisting the government to achieve the priorities and objectives 
described in that letter. 
 


[15] Later in its submission, Cabinet Office states that “many of the policy 
priorities assigned to each minister in the mandate letters would require each 
respective minister to develop a proposal that would be brought to the Executive 
Council for decision-making prior to implementation.” 


The interpretation of section 12(1) 
 
[16] Cabinet Office claims that the introductory wording of section 12(1) of the 
Act applies to exempt the records at issue: 


A head shall refuse to disclose a record where the disclosure would 
reveal the substance of deliberations of the Executive Council or its 
committees… 
 


[17] Cabinet Office does not claim that the mandate letters fall within any of the 
enumerated types of records specified at paragraphs (a) through (f) of section 
12(1) and, accordingly, I will not consider their possible application in this order. 


[18] Cabinet Office accepts the IPC’s general approach to the interpretation of 
section 12(1), summarized at paras. 9  to 11 above. Citing Order PO-1917, Cabinet 
Office also submits that a record can be exempt under the opening words of section 
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12(1) if “it is obvious from the contents and the surrounding circumstances, that 
the document formed the substance of Cabinet deliberations".5 


[19] Cabinet Office relies on the dictionary definitions of the words “substance” 
and “deliberation” adopted in Order P-131, as follows: 


 
"Substance" is variously defined as "essence; the material or essential 
part of a thing, as distinguished from form" (Black's Law Dictionary, 
5th ed.), or "essential nature; essence or most important part of 
anything" (Oxford Dictionary). 
 
Black's Law Dictionary also defines "deliberation" as "the act or 
process of deliberating, the act of weighing and examining the reasons 
for and against a contemplated act or course of conduct or a choice of 
acts or means." 


 


[20] Cabinet Office then refers to the underlying policy reasons for maintaining 
Cabinet confidentiality identified in Public Government for Private People: The 
Report of the Commission on Freedom of Information and Individual Privacy (the 
Williams Commission Report), which formed the basis for the development of 
Ontario's current Freedom of Information and Protection of Privacy Act: 
 


If Cabinet discussions were to become a matter of public record, 
individual ministers would be inhibited from expressing their frank 
opinions for fear of later being identified as dissidents. Moreover, if 
government policy were presented as a series of opposing views, the 
ability of members of the public and of the legislature to hold ministers 
responsible for government policy would be diminished.6 


 
[21] In the same vein, Cabinet Office cites the public policy interest in maintaining 
the confidentiality of Cabinet communications as described by the Supreme Court of 
Canada in Babcock v. Canada (Attorney General), as follows: 
 


The process of democratic governance works best when Cabinet 
members charged with government policy and decision-making are 
free to express themselves around the Cabinet table unreservedly. In 
addition to ensuring candour in Cabinet discussions, this Court in 
Carey v. Ontario [1986] 2 S.C.R. 637, at p. 659 recognized another 
important reason for protecting Cabinet documents, namely to avoid 


                                       
5 Order PO-1917. 
6 Public Government for Private People: The Report of the Commission on Freedom of Information 
and Individual Privacy 1980, vol 2 (Toronto: Queen's Printer,  1980) at 85  ("the Williams Report"). 
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"creat[ing] or fan[ning] ill-informed or captious public or political 
criticism".7 


 
[22] Cabinet Office also refers to unwritten constitutional conventions concerning 
the role of the Premier which,  
 


“... endow the Premier with the discretion to determine the agenda of 
Cabinet meetings and the priorities and political strategy of Cabinet. By 
making these determinations, the Premier sets ‘the tone and style of 
the government and... outlines... its most important policies’.”8 
 


[23] Cabinet Office relies heavily on Order PO-1725, a decision of former Assistant 
Commissioner Tom Mitchinson, finding that certain records created by a senior 
employee in the Premier’s Office qualified for exemption under the opening words 
of section 12(1). The pertinent passages it reproduces from this Order draw a 
parallel between the deliberative processes of the Premier and those of Cabinet as 
a whole: 
 


... [B]y virtue of the Premier's unique role in setting the priorities and 
supervising the policy making, legislative and administrative agendas 
of Cabinet, the deliberations of the Premier, unlike those of individual 
ministers of the Crown, cannot be separated from the deliberations of 
the Cabinet as a whole. The Premier's consultations with a view to 
establishing Cabinet priorities are an integral part of Cabinet's 
substantive deliberative process. To the extent that records reflect 
consultations bearing on the policy making and priority setting 
functions within the constitutionally recognized sphere of the Premier's 
authority as first minister, those records, by definition, may be seen as 
reflecting the substance of deliberations of the whole Cabinet. 
.... 
 
To the extent that the records reveal the issues and options upon 
which the Premier or the named individual is reflecting in formulating 
and establishing Cabinet's "agenda" -- used here in its broadest sense 
- these records would tend to reveal the substance of this deliberative 
process and therefore, the substance of the deliberations of Cabinet in 
the context of the Premier's unique role within that body.9 


 


                                       
7 Babcock v Canada (Attorney General), [2002] 3 SCR 3 at paras. 15 & 18 ("Babcock"). 
8 Peter W Hogg, Constitutional Law of Canada, 5th ed (Toronto: Thomson Reuters Canada, 2016), 
ch 9 at 9.4(c); Rene Dassault & Louis Borgeat, Administrative Law: A Treatise, 2nd ed, (Carswell, 
1985) vol 1 at 55, 59, 60, n 62. 
9 Order PO-1725, paras. 54, 59. 
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[24] On this basis, Cabinet Office maintains that section 12(1) applies “where 
records reflect the policy-making and priority setting functions” of the Premier. 
 
The application of section 12(1) to the mandate letters 
 
[25] With this background in mind, Cabinet Office takes the position that the 
mandate letters qualify for exemption under the introductory wording of section 
12(1) for three reasons.   


[26] First, the mandate letters were placed on the Cabinet agenda and provided 
to each minister during an early Cabinet meeting.  As such, disclosure of the letters 
would reveal the substance of the deliberations that took place at Cabinet during 
that meeting in connection with the guidance and policy priorities expressed in the 
letters.  Cabinet Office submits:  


While not every element of the policy priorities included in each 
mandate letter may have been discussed at that first Cabinet meeting, 
it is reasonable to expect that the Premier’s key messages including 
advice, guidance, significant government policy commitments and 
other matters of particular importance  to the Premier, would have 
been discussed with Cabinet.  


 
[27] Cabinet Office maintains that, whether or not all priorities were discussed at 
the initial meeting, a purposive and expansive reading of the words “substance of 
deliberations” should be adopted to be consistent with their policy intention. It 
states that the mandate letters serve to “open the dialogue” between the Premier 
and other Cabinet ministers and should be seen as initiating a continuum of the 
deliberative process of the Cabinet. Cabinet office explains: 


[The] mandate letters initiate a continuing deliberative process at 
Cabinet that necessarily extends beyond the initial Cabinet meeting. 
The content of the letters will continue to serve as a blueprint to 
inform discussion at the Cabinet table and/or between the Premier and 
ministers, as the government’s agenda and priorities are addressed in 
subsequent meetings of the Executive Council. 


 
[28] Second, the entirety of the information in the mandate letters forms the 
substance of deliberations of Cabinet because the deliberations of the Premier 
when setting policy priorities for Cabinet are inherently part of the deliberative 
process of Cabinet. Relying on Order PO-1725, Cabinet Office submits that the 
deliberations of the Premier, acting in his role as First Minister in both setting and 
expressing those priorities for members of Cabinet, cannot be separated from 
Cabinet as a whole:   
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[The] deliberations of the Premier when establishing the policy 
priorities of the Executive Council are necessarily part of the 
deliberative process of Cabinet as a whole. Accordingly, disclosure of 
the results of that deliberative process – the Premier’s articulation of 
policy priorities in the mandate letters – would necessarily reveal the 
substance of the deliberations of the Executive Council. 
 


[29] Third, Cabinet Office submits that the mandate letters are exempt from 
disclosure because they would reveal the substance of future deliberations of 
Cabinet.  Cabinet Office refers to Aquasource Ltd. v. British Columbia (Freedom of 
Information and Protection of Privacy Commissioner)10 a decision of the British 
Columbia Court of Appeal, for the proposition that the substance of deliberations is 
not limited to the information considered by Cabinet, but ”must be read [ ] widely” 
to include “the body of information that Cabinet considered (or would consider in 
the case of submissions not yet presented) in making a decision.”  Cabinet Office 
states that many of the priorities outlined in the letters would require deliberation 
by Cabinet and its committees prior to implementation – for example, draft 
legislation or financial policy submissions made to the Treasury Board.  Cabinet 
Office goes on to submit as follows: 


In many cases, given the wording of the policy priorities outlined in 
the mandate letters, disclosure would allow a sophisticated reader to 
draw accurate inferences about the nature and substance of the 
content of the future deliberations of Cabinet as they relate to those 
policy priorities.  


 
[30] Cabinet Office maintains that the premature public disclosure of policy 
initiatives that would occur if the mandate letters were made public could endanger 
free and frank discussion of these initiatives in future Cabinet meetings.  


[31] Cabinet Office acknowledges that other governments have exercised their 
discretion to release mandate letters to the public, but maintains that the present 
administration is not bound by this precedent and that such letters remain subject 
to the exemption in section 12(1).  Cabinet Office observes, in this connection, that 
the mandate letters of one Premier may differ from those of another Premier.   


[32] Lastly, Cabinet Office explains the basis on which it exercised its discretion 
not to seek the approval of Cabinet to release the mandate letters. Its reasons 
essentially amount to affirming the public policy interest in maintaining the 
confidentiality of Cabinet deliberations and in preserving the Premier’s prerogative 
to determine the manner and timing by which the government will disclose its 
policy priorities. 


                                       
10 Aquasource Ltd. v. British Columbia (Freedom of Information and Protection of Privacy 
Commissioner) (1998), 111 BCAC 95 (BC CA) at para. 39 (Aquasource). 
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Representations of the Appellant 
 
[33] The appellant takes the position that mandate letters are public documents 
and has provided a survey of practices regarding their disclosure, which includes 
the practices of previous Ontario governments, the federal government, and other 
provincial governments.  She  has provided  evidence that mandate letters were not 
used in Ontario prior to the government of Dalton McGuinty and were first created 
in Ontario for the purpose of media and public consumption, serving to inform the 
public of the government’s priorities and provide a yardstick for measuring the 
government’s success in reaching them. This evidence is set out in the following 
excerpts from the appellant’s submissions: 


In Ontario, prior to the Dalton McGuinty government (2003-2013), 
Premiers in the province did not provide formal mandate letters to their 
ministers. 
 
Janet Eckhart, a cabinet minister in the Mike Harris government (1995-
2002) that preceded the McGuinty government, told us that Mandate 
Letters did not exist at the time of her service in cabinet. Instead, she 
says ministers got a "fairly intensive binder" of material that she 
doesn't remember media ever asking to see. There were no mandate 
letters, Eckhart says, because the party's detailed election platform 
had already made it very clear to the public what the Harris 
government was going to do. 


 
"I remember the Harris government for sure we had a 
really detailed election platform that came out the year 
before the election in 1995. The Common Sense 
Revolution was about 50 pages. We had released it the 
year before the election. There was this great, grand four 
to five-year strategic plan." 
 
-- Janet Eckhart, former cabinet minister, Harris 
government in interview with CBC News, August 28 2018 


 
Former Premier Bob Rae (1990-1995), Harris' predecessor, told us 
likewise that he did not issue Mandate Letters to his Ministers. 


 
''To the best of my recollection, didn't have [mandate 
letters]. Was not asked about them." 
 
-- Bob Rae, former Premier of Ontario, in a text message 
to CBC News on 28 August 2018 
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In an e-mail message to CBC News on January 14, 2019, former 
Premier David Peterson (1985-1990), Rae's predecessor, also told us 
his government "did not use mandate letters". 
 
Premier McGuinty appears to have pioneered the use of Mandate 
Letters in the province. He was also the first to make the Mandate 
Letters public, and did so from the start. Lloyd Rang, a 
communications director in the McGuinty government told us the 
Ontario government has made Mandate Letters public, either by 
request or through public release, for more than a decade. 


 
"At first we gave them to reporters. Over time, we also  
released them to the public - which continued under the 
Wynne government. Folks in hospitals, universities and 
businesses grew to expect and rely on them because the 
letters made our government's actions fully transparent 
and easier to understand." 
 
-- Lloyd Rang, director of communications and senior 
advisor to Premier McGuinty, Statement to CBC News, 29 
August 201811 


 
[34] She submits that not only have all the Ontario governments who have used 
mandate letters seen them as fundamentally public documents, they appear to have 
created them expressly for the purpose of public consumption. 


[35] The appellant also provides evidence, together with pertinent links to 
government websites, showing that in recent years ten of the fourteen federal, 
provincial and territorial governments have issued mandate letters and that all such 
letters appear to have been made publicly available online.12 She submits that none 
of the other governments “appear to have the slightest concern that public release 
of the letters might reveal the substance of cabinet deliberations.” 
                                       
11 Appellant’s initial representations. 
12 British Columbia: https://www2.gov.bc.ca/gov/content/govemments/organizational- 
structure/cabinet/cabinet-ministers; https://www.bcogc.ca/node/14336/download; Alberta: 
https://edmontonjoumal.com/news/politics/graham-thomson-ndps-open-govemment-closes-door-
on-mandate-letters; https://www.scribd.com/document/240059250/Mandate-Letters: Manitoba: 
https://gov.mb.ca/government/proactivedisclosure/ministerials.html; Nova Scotia: 
https://novascotia.ca/exec_council/letters.html; New Brunswick: 
https://www2.gnb.ca/content/gnb/en/news/news_release.2014.11.1276.html; Prince Edward Island: 
https://www.princeedwardisland.ca/en/information/executive-council-office/ministerial-mandate-
letters; Newfoundland: https://www.gov.nl.ca/cabinet-ministers/; Yukon: https://yukon.ca/en/your-
government/office-premier/find-mandate-letters; Northwest Territories: 
https://www.gov.nt.ca/sites/flagship/files/documents/ministerial_mandates_0.pdf; 
https://www.gov.nt.ca/en/newsroom/ministerial-mandate-letters. 
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[36] The appellant acknowledges that the Cabinets of other governments may 
have exercised their discretion in releasing mandate letters. However, she submits 
that the fact does not govern the applicability of section 12(1). Rather, a 
government claiming the protection of this exemption must still satisfy the 
appropriate burden of proof.  She maintains that other governments have adopted 
this practice because they have concluded that mandate letters would not reveal 
the substance of Cabinet deliberations, but instead are “[designed] to provide a 
necessary, useful and transparent window into the workings of Cabinet.” 


[37] The appellant further submits that Cabinet Office takes too broad an 
approach to the interpretation of “substance of deliberations”, stating that: 


By defining “substance” as “essence” and then defining “essence” to 
mean “anything”, the respondent claims, in effect, that any document 
which reveals anything about anything that might in any way surface 
at Cabinet now or in the future is subject to the blanket exemption 
from the FIPPA requirements. 


 
[38] The appellant distinguishes between the substance of deliberations and the 
subject of deliberations and submits that the mandate letters do not reveal the 
content of the deliberations, but only the topics of potential deliberations.  She 
states: 


It is the meat of the discussion that is the substance. But the topic, or 
the subject of discussions, is not the substance.  In fact, the word 
substance is used precisely to distinguish from the topic.  


 
[39] The appellant disputes Cabinet Office’s claim that knowing a topic would 
allow readers to draw accurate inferences about the substance of Cabinet 
discussions, particularly discussions that have not yet occurred. She further submits 
that if Cabinet Office’s interpretation is followed, it would make nearly every 
document before Cabinet exempt, as each document would “necessarily [reveal] 
the topic or subject of the discussion to which it relates.” 


[40] The appellant observes that records of Cabinet discussions have not been 
requested and that the mandate letters, by their nature, do not contain and would 
not reveal anything about what a Cabinet member may or may not have said. As 
such, concerns about Cabinet ministers censoring themselves are not applicable to 
the current appeal.  Instead, she characterizes the mandate letters as follows: 


The Mandate Letters are not presented to Ministers in order to kick off 
a debate about whether they should be adopted, or amended or 
rejected. They are orders – job descriptions if you like. There is no 
decision to be arrived at. The letters are pre-made decisions being 
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communicated from the Premier to his ministers about the priorities 
they are expected to execute.  


 
[41] The appellant also disputes Cabinet Office’s claim that the mandate letters 
reveal the deliberations of the Premier, stating that they reveal only the outcome of 
his deliberations in formulating policy priorities.  She distinguishes the documents at 
issue in PO-1725 as “contextual documents reflecting policy options and 
considerations that went into the Premier’s decision”, in contrast to the mandate 
letters in this appeal which she characterizes as the decisions themselves.   


Reply Representations of Cabinet Office 
 
[42] In its reply representation, Cabinet Office relies on its previous submissions 
and addresses three main issues raised by the appellant, which it summarizes as 
follows: 


A.  The appellant asserts that the mandate letters reflect the 
outcome, and not the development, of the Premier's 
deliberative process and are therefore are not subject to the 
Cabinet records exemption. 


B. The appellant asserts that the mandate letters contain topics 
and not deliberative content, and therefore do not reflect the 
substance of deliberations of Cabinet. 


C. The appellant asserts that Cabinet Office did not consider all 
relevant factors in making its determination not to seek the 
consent of the Executive Council to release the records at 
issue in this appeal.13 


 
[43] The reply submissions of Cabinet Office under each heading are set out 
below. 


 
A. The appellant asserts that the mandate letters reflect the outcome, and not 


the development of, the Premier's deliberative process and are therefore are 
not  subject to the Cabinet records exemption. 


[44] Cabinet Office disputes the appellant’s claim that the outcomes of the 
Premier's deliberative processes are not also subject to exemption. Cabinet 
Office reiterates its description (set out in paragraph 27 of this order) of the 
deliberative process as a continuum extending beyond the articulation of 
                                       
13 I note that the appellant does not specifically raise any issue concerning the proper exercise of 
discretion by Cabinet Office in refusing to release the mandate letters. Rather, the appellant 
maintains that release of the letters is not a matter for the exercise of discretion because Cabinet 
Office has not discharged its onus of establishing that section 12(1) applies. 
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priorities in the mandate letters. It states that the deliberative process does not 
cease once the Premier communicates his policy priorities in the mandate 
letters and that a substantial number of these priorities will involve further 
deliberation and decision-making by Cabinet.  
 
B. The appellant asserts that the mandate letters contain topics and not 


deliberative content, and therefore do not reflect the substance of 
deliberations of Cabinet. 


 
[45] Cabinet Office submits that the appellant’s characterization of the 
Premier’s priorities in the mandate letters as “topics” that may require further 
deliberation demonstrates that they are part of the deliberative process of 
Cabinet. Cabinet Office maintains that, in any event, the records contain more 
than mere topics of future deliberation. Rather, the manner of the Premier’s 
expression of policy priorities, their context within the letters, and directions on 
how to implement them, would give a reader an accurate inference about 
information that would be deliberated upon by Cabinet in relation to each priority.  
 
[46] Cabinet Office submits that section 12(1)(a) of the Act, which includes an 
“agenda, minute or other record of the deliberations” of Cabinet, clarifies that the 
topics of discussion and decisions by Cabinet form part of the deliberations of 
Cabinet and are to be protected in whatever form they may be documented. 
Cabinet Office asserts, in this connection, that there is no practical difference 
between policy subject matters appearing on a Cabinet committee agenda and the 
same subject matter appearing in a mandate letter.  
 
[47] Cabinet Office repeats its claim, based on Order PO-1725 (as set out 
paragraph 23 of this order) that the mandate letters reflect the Premier’s 
deliberations in setting Cabinet’s policy priorities and, accordingly, reflect the 
prospective deliberations of Cabinet. Cabinet Office goes on to submit that the 
application of section 12(1) to future deliberations is consistent with the purpose 
of the exemption to facilitate free and frank deliberations by Cabinet members 
without concern for external influence or how their views will be publicly 
communicated, which could adversely affect Cabinet solidarity and the deliberative 
process.  Cabinet Office suggests that requests or demands for a minister to take 
or commit to a public position on a topic prior to deliberating with Cabinet 
colleagues was “the very concern articulated by the Supreme Court of Canada in 
Babcock v. Canada (Attorney General).”14  
 
[48] Finally, Cabinet Office analogizes section 12(1) to the exemption at section 
18(1)(g) which shields the subject matter of policy decisions that have been made 
but not yet announced or implemented. It states that it would be inconsistent for 


                                       
14 Supra note 7. 
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the subject matter of a policy decision to be protected after it has been made and 
before it has been announced, but not earlier while the subject matter is 
undergoing the decision-making process of Cabinet. 
 
C. The appellant asserts that Cabinet Office did not consider all relevant 


factors in making its determination not to seek the consent of the 
Executive Council to release the records at issue in this appeal. 


 
[49] Cabinet Office states that it considered the practices of other 
governments in Canada and previous Ontario governments and decided that 
the nature of the mandate letters at issue in this appeal differs from those 
prepared by other governments. While other mandate letters provide a high-
level summary of key priorities and were drafted for public release, they do not 
disclose all policy priorities communicated to each minister. By contrast, the 
mandate letters at issue in this appeal contain specific and detailed policy 
priorities tailored to each minister. Cabinet Office also states that it weighed the 
public interest in disclosure of the mandate letters against the countervailing 
public interest in preserving the efficacy of Cabinet’s deliberative process. 
  
Sur-reply representations of the appellant 
 
[50] The appellant submits that Cabinet Office’s submissions are premised on the 
wrong legal test and ignore a critical distinction between the subject matter or 
outcome of Cabinet’s deliberations on the one hand - neither of which is protected 
under s. 12(1) - and the substance of those deliberations on the other. She submits 
that "substance of deliberations" should not be "widely interpreted," as suggested 
in Aquasource, to encompass “the body of information” which Cabinet may consider 
in the future in making a decision. She points out that this approach has not been 
adopted in Ontario and was expressly rejected by the Nova Scotia Court of Appeal 
in O'Connor v. Nova Scotia, where, interpreting a substantially similar exemption, 
the Court explained: 
 


To my mind there is no need to give the kind of broad, expansive 
definition to "substance of deliberations" urged by either the 
government in the Aquasource case, or by the appellant in a matter 
before us. Rather than focusing the inquiry on the "kind" or "body" of 
information, the question that ought to be asked is whether by its 
disclosure, the substance of Cabinet deliberations would be revealed... 
Thus, the question to be asked is this: Is it likely that the disclosure of 
the information would permit the reader to draw accurate inferences 
about Cabinet deliberations? If the question is answered in the 
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affirmative, then the information is protected by the Cabinet 
confidentiality exemption...15  
 


[51] The appellant observes that the O'Connor approach has been followed in 
other jurisdictions16 and reflects the test used by this office in various cases 
involving section 12(1) of the Act. This approach also advances a key purpose of 
the Act that “necessary exemptions from the right of access should be limited and 
specific.” 
 
[52] Regarding the proper interpretation of the phrase "substance of 
deliberations", the appellant refers to previous orders of this office holding that: 
 


a) "deliberations" refer to discussions conducted with a view 
towards making a decision; and 


 
b) "substance" generally means more than just the subject of the 


meeting.17 
 
[53] In addition, in contrast to other statutory tests in the Act using words such as 
“could reasonably be expected to”, “reason to believe” and “may”, the appellant 
submits that the words “would reveal” in section 12(1) impose a more stringent 
evidentiary test. Taking these definitions together, she submits that the 
introductory words of section 12(1) should be interpreted to apply when disclosure 
of the records, 
 


... allows accurate inferences to be drawn regarding the essential 
nature of [Cabinet's] discussions weighing and examining the reasons 
for/against a contemplated act or course of conduct, with a view to 
making a decision. 


 
[54] In support of this interpretation, the appellant refers to a recent decision of 
this office holding that “more than just the topic of the meeting” will normally be 
required to disclose the substance of deliberations. The result in that case was that 
section 12(1) did not exempt notes that "would give a reader insight into the topics 
under consideration" by an advisory council of the Premier.18 Similarly, the Alberta 
IPC has held that the phrase "substance of deliberations" refers to "more than 
merely a topic or issue being discussed, in that it refers to the views, advice, 
recommendations, pros and cons, reasons, rationales etc. that were conveyed or 


                                       
15 2001 NSCA 132 at paras. 91-92 (underlining added by appellant; bold in original) 
16 See Re Newfoundland and Labrador Liquor Corp, 2008 CanLII 31397 (NL IPC) at  para. 13; Re 
Executive Council, 2005 CanLII 29653 (NL IPC) at paras. 21-22, 33-34; Re Executive Council, 2012 
CanLII 34263 (SK IPC) at para. 61.  
17 Order PO-3720 at para. 33 
18 Order PO-3839-I at para. 73. 
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considered in relation to the topic or issue."19 Finally, she cites a decision of the 
British Columbia Supreme Court which upheld the BC IPC's finding that agenda item 
headings for Cabinet meetings merely set out the “issues or topics for discussion” 
but did not reveal the substance of deliberations.20 
 
[55] For essentially the same reasons, the appellant submits that the “outcomes” 
of Cabinet’s deliberative process are not exempt because they do not reveal 
discussions weighing and examining the reasons for or against a contemplated act 
or course of conduct with a view to making a decision. In support of this argument, 
she cites two orders of this office and one order of the BC IPC interpreting the 
municipal “closed meeting” exemption in each statute21 and distinguishing the 
substance of the deliberations in those cases from their respective outcomes.22 The 
appellant also cites an order of this office where the government conceded that 
“while the outcome of the [specified] Cabinet deliberations is public, the substantive 
details of the matters deliberated upon by Cabinet to get to this outcome are 
not."23 
 
[56] With these principles in mind, the appellant observes that Cabinet Office 
does not argue that the mandate letters themselves constitute the "substance of 
deliberations." Instead, it argues that the mandate letters would reveal the 
substance of deliberations because Cabinet meetings may have been held or may 
be held in the future to discuss their contents. The appellant submits that these 
arguments must fail for several reasons. 
 
[57] First, there is no evidence to support the assumption that every topic in the 
mandate letters was the subject of deliberations when they were handed out at the 
initial Cabinet meeting or will be the subject of future Cabinet deliberations.  
Moreover, even accepting these assumptions, there is no suggestion that the 
mandate letters disclose any deliberations by or involving Cabinet members and, 
therefore, no basis to conclude that their disclosure would allow readers to draw 
accurate inferences regarding the substance of any deliberative discussions. 
 


                                       
19 Order F2013-23, 2013 CanLII 52667 (AB OPIC) at para. 61. 
20 British Columbia (Attorney General) v. British Columbia (Information and Privacy Commissioner). 
2011 BCSC 112 at paras. 93-97 [BC AG v. BC IPC]; Unlike British Columbia’s Freedom of Information 
and Protection of Privacy Act, section 12(1)(a) of Ontario’s Act explicitly exempts “an agenda ... of 
the Executive Council.” 
21 Municipal Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. M.56. s. 6(1)(b); 
Freedom of Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165 s. 12(3)(b). 
22 Order M0-2089, Kingston & Frontenac Housing Corp, 2006 CanLII 50742; Order M0-3099, Re 
Tillsonburg (Town), 2014 CanLII 57542 (ON IPC) at para. 49; Re New Westminster (City), 2012 
BCIPC 15 (CanLII) at para. 12 
23 Order PO-3752 at para. 40.  
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[58] With reference to Cabinet Office’s arguments based on section 12(1)(a), the 
appellant observes that Order PO-1725 draws a clear distinction between formal 
Cabinet meeting agendas subject to exemption under section 12(1)(a) and other  
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records containing similar subject matter information which would not qualify for 
exemption under the introductory words of section 12(1): 
 


The word "agenda" in section 12(1)(a) refers to a specific record, 
created as an official document of Cabinet Office, which identifies the 
actual items to be considered at a particular meeting of Cabinet or one 
of its committees. In my view, an entry appearing in another record 
which describes the subject matter of an item considered or to be 
considered by Cabinet is not an "Agenda" as this term is used at 
section 12(1)(a). Nor would  such  an entry, standing alone, normally 
be found to reveal the substance of Cabinet deliberations, unless 
either the context or other additional information would permit the 
reader to draw accurate inferences as to actual deliberations occurring 
at a specific Cabinet meeting.''24 (Appellant’s emphasis) 
 


[59] In contrast to official Cabinet meeting agendas and similar records that set 
out what will actually be discussed at a cabinet meeting, the appellant submits that 
mandate letters are “unmoored” from any particular Cabinet discussion. There is no 
“evidentiary link” between the mandate letters and any discussion at a specific 
Cabinet meeting in the future. She argues that the absence of specific language in 
section 12(1) referencing “topics that may be the subject” of Cabinet discussions 
reflects a deliberate decision of the Legislature to draw the line at formal agendas 
when it comes to protecting topics that may the subject of future Cabinet 
discussions.  
 
[60] The appellant also maintains that there is no evidentiary foundation to 
Cabinet Office’s claim that disclosure of the mandate letters raises the prospect of 
significant harm to Cabinet’s deliberative process. The only example Cabinet Office 
offers is that disclosure might result in demands for a minister to take or commit to 
a public position on a topic prior to deliberating with Cabinet colleagues. The 
appellant submits, however, that such disclosure raises no rational or logical 
impediment to ministers taking whatever positions or making whatever remarks 
they deem appropriate in Cabinet meetings. Moreover, no court or commissioner 
has ever found that a minister merely hearing from constituents on a topic prior to 
Cabinet deliberations has had any deleterious impact on the openness or candour 
of the deliberative process. Finally on this point, she submits that the existence of 
numerous examples of other governments disclosing mandate letters belies the 
notion that releasing such letters would somehow undermine Cabinet’s deliberative 
process. 
 
[61] The appellant’s sur-reply submissions conclude by addressing three 
additional arguments raised by Cabinet Office.  


                                       
24 Order PO-1725, at para. 60. 
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[62] First, the appellant submits that the alleged analogous exemption at section 
18(1)(g) protecting against the “premature disclosure of a pending policy decision” 
does not assist Cabinet Office because the Legislature made a clear choice not to 
include parallel language in section 12(1). 
 
[63] Second, Cabinet Office’s assertion that the letters constitute the Premier’s 
“decisions”, “directions” and “the culmination of the deliberative process reflect[ing] 
his determinations”, makes clear that the letters do not reveal the substance of the 
deliberations leading to those outcomes.  The appellant points out that in Order PO-
1725, it was found that only records reflecting the deliberative or consultative 
aspect of the Premier's priority-setting process - and not records reflecting the 
outcome of that process – were covered by section 12(1). In any event, she 
submits that in the 20 years since Order PO-1725 was decided, the IPC’s approach 
to the Cabinet records exemption has evolved in the manner set out above in the 
appellant’s other submissions. 
 
[64] Third, the appellant addresses Cabinet Office’s argument that "the Premier's 
articulation of policy priorities is a step on Cabinet's deliberative continuum and 
should not be seen as the culmination of the government's policy decision-making." 
She points out that governments make many decisions over months or even years 
before implementing a particular policy and that not all such decisions could be 
considered to be exempt merely because they are not the ultimate culmination of 
the decision-making process. Such an interpretation, she submits, would mark an 
extraordinary and unprincipled expansion in the scope of the section 12(1) 
exemption.  
 
Sur-reply representations of Cabinet Office 
 
[65] In its sur-reply representations, Cabinet Office provides responses to what it 
describes as the two main issues raised in the Appellant’s sur-reply representations: 
 


1. The appellant’s contention that Cabinet Office relies on the 
wrong legal test to determine whether the disclosure of records 
would reveal the substance of deliberations and, 
correspondingly, that the substance of deliberations does not 
include the subject matter or outcome of Executive Council 
deliberations.   


 
2. The appellant’s assertion that the mandate letters do not reflect 


the substance of deliberations of the Executive Council.   
 
The Legal Test  - Reveal the Substance of Deliberations 
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[66] Cabinet Office takes the position that the court in O’Connor did not reject the 
test established in Aquasource.  It states that the finding in O’Connor was not that 
a body of information could not be protected by the Cabinet records exemption, but 
rather that the focus of the analysis should be on whether disclosure of a record 
would reveal the substance of deliberations of Cabinet.  
 
[67] Cabinet Office states that rather than following the O’Connor ruling, the 
appellant is proposing a narrower test that would limit section 12(1) to cases where 
disclosure would allow accurate inferences to be drawn regarding discussions 
weighing reasons for or against a course of action.  Cabinet Office submits that this 
narrower test has not been followed in section 12(1) jurisprudence and is in conflict 
with a plain reading of that section.  
 
[68] Cabinet Office observes that the wording of section 12(1) of the Act and the 
Cabinet records exemptions found in its British Columbia and Nova Scotia 
counterparts varies, in that section 12(1)(a) of the Act explicitly provides that the 
substance of deliberations includes Cabinet agendas. Cabinet Office maintains (as 
previously set out in paragraphs 45-46 of this order) that a plain reading of section 
12(1) does not support a strict categorization between subject and substance of 
deliberations. Rather, “in light of subsection 12(1)(a), ‘substance’ in the 
introductory wording section 12(1) cannot necessarily exclude topics, decisions and 
outcomes.” It submits that the appellant’s test would restrict the exemption to 
records revealing “policy options” and “recommendations” described at section 
12(1)(b). 
 
The mandate letters reflect the substance of deliberations 
 
[69] Cabinet Office affirms that it is not claiming the application of the exemptions 
at sections 12(1)(a) and 18(1)(g), but submits that those sections inform a 
harmonious reading of the Act which would protect both the subject matter of 
Cabinet meetings and the policy priorities contained in the mandate letters. 
 
[70] Cabinet Office states that the mandate letters reflect both the substance and 
outcome of the Premier’s deliberations and that the appellant’s interpretation would 
allow all Cabinet records to be disclosed if they were redacted sufficiently to reveal 
only the topic, in which case “there would be no need for subsection 12(1)(a).”  
 
[71] Regarding the “deliberative continuum”, Cabinet Office states that the 
articulation of priorities in the letters is itself proof that their disclosure would 
necessarily reveal the substance of future deliberations: 
 


Nearly all of these initiatives will require subsequent review and 
approval by Cabinet as a whole prior to implementation.  In this 
respect, the articulation of the Premier’s policy priorities for the 
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government in the mandate letters is the best evidence Cabinet Office 
could have of the matters that will return for decision-making by 
Cabinet within the mandate of the current government.  The mere 
possibility that a particular initiative may not proceed back to Cabinet 
or may be amended or altered at some point in the future, is not 
sufficient to determine that the return of all policy priorities mandated 
by the Premier for Cabinet decision-making are so mutable or 
uncertain as to be denied protection under the section 12 exemption.  


 
[72] Cabinet Office reiterates its position that the mandate letters are more than 
mere lists of topics and contain substantive details that would allow for a reader to 
draw accurate inferences regarding Cabinet deliberations. Cabinet Office observes 
that BC AG v. BC IPC, relied upon by the appellant, indicates that even subject 
headings may reveal the substance of deliberations of Cabinet if they “expressly or 
implicitly [refer] to proposals or recommendations to Cabinet, decisions intended 
for Cabinet to make or the content of proposed legislative amendments.”25 It 
submits that the mandate letters contain sufficient information on policy priorities 
“to indicate the subject matter and approach to policy, legislative, and fiscal 
submission that will be subsequently deliberated by Cabinet.”  
 
[73] Cabinet Office also provides an appendix of sample policy priorities excerpted 
from individual mandate letters together with a brief submission as to how it is 
expected each priority would be addressed at future Cabinet meetings. While 
varied, these examples were can be broadly categorized as follows: 


 
 Development: A policy priority is outlined in a mandate letter 


and the cabinet minister is directed to take the necessary steps 
to develop the policy, in some cases with the goal of taking a 
proposal back to Cabinet and/or its committees. Cabinet Office 
explains that the proposal would require the assent of Cabinet 
and potentially the passage of legislation before it can be 
implemented.   


 Implementation: A Cabinet minister is directed to implement a 
policy priority. Cabinet Office explains that this will require work 
by a Cabinet committee or approval by Cabinet itself. 


 Consultation: A Cabinet minister is directed to consult on a 
policy priority with other bodies of varying types and at different 
levels of formality. Cabinet Office explains that the outcome of 
those consultations will then inform future policy submissions to 
Cabinet on the various topics. 


 Review: A Cabinet minister is directed to review an existing 
program or government venture and, in some cases, to report 


                                       
25 Supra note 19 at para. 37, citing the BC IPC order under review. 
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back to Cabinet with results and options. In other cases, Cabinet 
Office explains that the review will be put before Cabinet for 
potential action. 


[74] Cabinet Office submits that the mandate letters thus contain sufficient 
context and description of the Premier’s policy priorities to give a reader an 
accurate inference about the nature of the deliberations and decision-making that 
would be conducted by Cabinet in connection with each initiative. For this reason, 
disclosure of the mandate letters would inhibit the candour of Cabinet deliberations: 
 


The mandate letters contain direction from the Premier to Ministers 
and detail the decision-making process as the developmental stage of 
policies at the highest level of provincial government.  Thus, disclosure 
of the records’ content would garner increased public scrutiny at such 
an early stage of policy development such that it would inhibit the 
proper functioning of Cabinet.  


 
[75] Cabinet Office concludes its representations by stating that Order PO-1725 
remains authoritative precedent regardless of its age, noting that the constitutional 
role of the Premier has not changed since that order was issued.  
 
Analysis and findings 
 
The nature of the mandate letters 
 
[76] Cabinet Office describes the preparation of mandate letters as part of a time-
honoured tradition in Ontario which is key to policy development and prioritization. 
The appellant has presented evidence showing that the preparation of mandate 
letters is a recent development in this province, and that previous mandate letters 
within Ontario, as well as those authored elsewhere in Canada, have been made 
publicly available.  I am not persuaded that the evidence of either Cabinet Office or 
the appellant on this point is in any way determinative of the application of the 
section 12(1). 
 
[77] Cabinet Office is correct in stating that the publication of such letters by 
previous governments in Ontario or elsewhere in Canada does not bind Cabinet 
Office to make the present mandate letters public. On the other hand, the 
publication of mandate letters with similar content by other governments may have 
some relevance to the claim by Cabinet Office that disclosure in this case would 
somehow impinge on Cabinet deliberations. 
 
[78] I have reviewed the mandate letters at issue, as well as a sampling of 
publicly available mandate letters from the current federal government,26 other 


                                       
26 https://pm.gc.ca/eng/mandate-letters.  
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provincial governments27  and the previous Ontario government.28  The mandate 
letters, though differing in terms of the goals for each government, are largely 
similar to their counterparts in their overall approach, level of detail and purpose.   
 
[79] The mandate letters are directives from the Premier to each of his ministers. 
They contain general statements about the government’s overall priorities and 
provide guidance to each minister as to each ministry’s priorities and his or her own 
role. At the outset, I agree with the appellant’s characterization of these letters as 
follows:  
 


The mandate letters are not presented to Ministers in order to kick off a 
debate about whether they should be adopted, or amended or rejected. 
They are orders – job descriptions if you like. 
 


The position of Cabinet Office 


[80] As noted above, Cabinet Office advances three principal arguments in 
support of its position that disclosure of the mandate letters would reveal the 
substance of Cabinet’s deliberations.  


[81] First, the mandate letters were placed on the agenda of the initial Cabinet 
meeting when they were provided to each minister and the Premier’s key messages 
on policy initiatives would have been discussed at that meeting.  


[82] Second, the information in the mandate letters would reveal the substance of 
the deliberations of the Premier in setting Cabinet’s policy priorities which are 
inherently part of the deliberative process of Cabinet.  


[83] Third, the mandate letters would reveal the substance of future Cabinet 
deliberations.  


[84] The overall theme of these submissions is that the mandate letters initiate 
and inform the continuum of Cabinet deliberations on the various policy priorities 
set out in the letters and their disclosure would inhibit the free and frank discussion 
of those matters by Cabinet members in future Cabinet or committee meetings.  


[85] In the discussion below, I will first deal with the parties’ submissions 
concerning the interpretation of section 12(1). I will then deal with the first and 
third arguments advanced by Cabinet Office concerning the initial Cabinet meeting 
and future Cabinet deliberations. Finally, I will turn to the argument that the 
mandate letters would reveal the deliberations of the Premier as First Minister of 
Cabinet. 
  
                                       
27 See links to government websites of other jurisdictions, supra note 12. 
28 https://www.ontario.ca/page/mandate-letters-2014-2015.  
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Interpretation of section 12(1) – “would reveal the substance of deliberations” 
 
[86] Cabinet Office and the appellant each make submissions on the 
interpretation of the opening words of section 12(1). Both accept that these words 
should be interpreted in light of their underlying purpose to promote the free and 
frank discussion among Cabinet members of issues coming before them for 
decision, without concern for the chilling effect that might result from disclosure of 
their statements or the material on which they are deliberating. This purpose is 
reflected in several authorities referred to by the parties, including in the following 
passage from Babcock v. Canada (Attorney General) cited by Cabinet Office: 
 


The British democratic tradition which informs the Canadian tradition 
has long affirmed the confidentiality of what is said in the Cabinet 
room, and documents and papers prepared for Cabinet discussions.  
The reasons are obvious.  Those charged with the heavy responsibility 
of making government decisions must be free to discuss all aspects of 
the problems that come before them and to express all manner of 
views, without fear that what they read, say or act on will later be 
subject to public scrutiny…If Cabinet members’ statements were 
subject to disclosure, Cabinet members might censor their words, 
consciously or unconsciously.  They might shy away from stating 
unpopular positions, or from making comments that might be 
considered politically incorrect. 29 
 


[87] I note that Babcock involved an appeal from the dismissal of an application 
brought in the course of a civil law suit to compel the production of records that 
had been certified by the Clerk of the Privy Council to be Cabinet confidences under 
s. 39 of the Canada Evidence Act. The purpose underlying s. 39 described by the 
Court in Babcock is not, as Cabinet Office suggests (see paragraph 47 of this 
Order), to shield Cabinet ministers from questions or comments from members of 
the public regarding public policy or other matters that are or may become the 
subject of Cabinet deliberations. Rather, the concern expressed in Babcock is to 
protect the substance of the deliberations themselves from being revealed by the 
disclosure of records and exposing those deliberations to public comment and 
criticism with the potential for adverse effects on Cabinet members’ candour and 
solidarity. All of the other authorities I have been referred to in this connection 
support the same view. 
 
[88] With this background in mind, I turn to the interpretation of the opening 
words of section 12(1).  
  


                                       
29 Supra note 7, at para. 18. 
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[89] Cabinet Office and the appellant both refer to standard dictionary definitions 
of “substance” and “deliberations” as set out above. However, they advance 
competing interpretations of the exemption based on decisions of this office and of 
the commissioners and courts of other jurisdictions interpreting similarly worded 
exemptions.  


[90] As a starting point, I agree with Adjudicator Diane Smith in Order PO-3719 
where she stated: 


“deliberations” refer to discussions conducted with a view towards 
making a decision; and “substance” generally means more than just 
the subject of the meeting.30 


 
[91] Cabinet Office relies on the British Columbia Court of Appeal decision in 
Aquasource to argue that the opening words of section 12(1) must be read widely 
to include “the body of information” that has been or will be presented to Cabinet 
in making a decision. It submits that disclosure of the mandate letters would reveal 
matters that could be expected to be deliberated on by Cabinet in future given 
Cabinet’s role in providing approval for key government decisions.  
 
[92] Cabinet Office argues that the inclusion of “an agenda” at section 12(1)(a) of 
the Act suggests that the topics or subject matters for discussion by Cabinet form 
part of its deliberations and are protected in whatever form they appear. It claims 
that there is no practical difference between a policy subject matter appearing on 
a Cabinet committee agenda and the same subject matter appearing in a mandate 
letter.  Cabinet Office also maintains that it would be inconsistent to protect the 
subject matter of a proposed policy decision from disclosure under the exemption 
at section 18(1)(g) after it has been made but before it is announced, but not 
earlier when it is undergoing the decision-making process of Cabinet. 
 
[93] The discussion in Aquasource focussed on whether an exception to the 
exemption served to narrow the scope of the exemption itself.  The record at issue 
in that case was a “Cabinet submission” which had been prepared at the request of 
and actually presented to and considered by Cabinet.  Submissions prepared for 
future Cabinet meetings were not at issue, and there is no detailed discussion of 
the applicability of the exemption to submissions which may be made in future.  In 
my view, while Aquasource contemplates that submissions that may be made to 
Cabinet in future could be exempt from disclosure as revealing the substance of 
deliberations, not all records that could potentially be discussed at future Cabinet 
meetings are necessarily exempt from disclosure on that basis. The requirement 
remains that there be a substantial evidentiary link between the records themselves 
and any deliberations past or future. 
                                       
30 Order PO-3719. 
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[94] The appellant observes that the Nova Scotia Court of Appeal in O’Connor 
rejected the “expansive” interpretation adopted in Aquasource. Rather than 
focussing on “the body or kind of information,” the Court in O’Connor would simply 
examine whether disclosure of the information at issue would likely permit the 
drawing of accurate inferences with respect to the substance of deliberations. 
Relying on the dictionary definition of “deliberations”, the appellant goes somewhat 
further to suggest that the information at issue must permit accurate inferences to 
be drawn regarding Cabinet discussions examining and weighing the reasons for or 
against a contemplated act or course of conduct. She submits that records which 
simply reveal the topic, subject matter or outcome of deliberations do not reveal 
the substance of the deliberations themselves and therefore would not have any 
chilling effect on Cabinet discussions. Similarly, she maintains that the outcome of 
deliberations would not necessarily reveal the substance of the deliberations leading 
to that outcome.   
 
[95] The appellant also submits that the words “would reveal” impose a more 
stringent standard of proof than other provisions of the Act containing the words 
“could reasonably be expected to ... reveal” (see for example, sections 14(1)(c) and 
(h), 15(b) and (c), 17(d)). Cabinet Office does not specifically address the 
evidentiary standard as a matter of law, but suggests it is enough to submit that 
many of the policy priorities set out in the letters “would have been” discussed in a 
Cabinet meeting or “would” return to Cabinet in the future in the form of proposals 
by individual ministers for implementation. 
 
[96] As Assistant Commissioner Mitchinson observed in Order PO-2320, evidence 
of a document actually having been placed before Cabinet provides “strong but not 
necessarily determinative evidence that disclosing its content could reveal the 
substance of deliberations.”31  He emphasized that section 12(1) requires that an 
institution provide evidence establishing a linkage between the content of a record 
and the substance of Cabinet deliberations.32  
 
[97] The decision in Aquasource is of some assistance with respect to records 
actually submitted to Cabinet or prepared specifically for future submission to 
Cabinet. However, when interpreting the opening words of section 12(1), I prefer 
and adopt the general approach articulated by the Nova Scotia Court of Appeal in 
O’Connor which aligns more closely with the language of the exemption and which 
has been followed in several decisions of the Newfoundland and Labrador IPC.33 In  
  


                                       
31 PO-2320 at page 6.  
32 PO-2320 at page 7. 
33 Supra note 16, and Re Newfoundland and Labrador (Innovation, Trade and Rural Development), 
2008 CanLII 31395 (NL IPC) [Re NL ITRD]. 
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my view, that approach appropriately balances the competing interests at stake in a 
case such as this, as identified by the Court in O’Connor: 
 


This case is about striking a balance ... between a citizen’s right to 
know what government is doing and government’s right to consider 
what it might do behind closed doors. It pits the citizen’s right to 
access information relating to the workings of government against the 
ability of Cabinet to carry out its deliberations in confidence and in 
private. It calls for an interpretation of an Act that attempts to balance 
two public rights of perhaps equal importance, the right of the public 
to be informed and its right to be governed by elected representatives 
free to frankly express perhaps unpopular views protected by 
traditional cabinet confidentiality from captious criticism.34 (Emphasis 
added) 


 
[98] At the same time, I would not limit the substance of deliberations, as the 
appellant appears to suggest, to records which permit accurate inferences to be 
drawn regarding discussion of the pros and cons of a course of action. In my view, 
the words of the exemption may extend more generally to include Cabinet 
members’ views, opinions, thoughts, ideas and concerns expressed within the 
course of Cabinet’s deliberative process. 
 
[99] Turning to Cabinet Office’s argument that the substance of deliberations 
encompasses their “subject matter,” I do not accept its attempt to equate a 
Cabinet “agenda” item protected under section 12(1)(a) with the same information 
appearing in another document that is not separately shown to have been the 
subject of Cabinet deliberations. If that were the case, then any subject matter or 
information generated by or originating with a Ministry would be protected on the 
basis that it also appears as the subject of an item on a Cabinet meeting agenda. 
 
[100] The passage from Order PO-1725 cited by the appellant on this point 
supports this view and bears repeating here: 
 


The word "agenda" in section 12(1)(a) refers to a specific record, 
created as an official document of Cabinet Office, which identifies the 
actual items to be considered at a particular meeting of Cabinet or one 
of its committees. In my view, an entry appearing in another record 
which describes the subject matter of an item considered or to be 
considered by Cabinet is not an "Agenda" as this term is used at 
section 12(1)(a). Nor would  such  an entry, standing alone, normally 
be found to reveal the substance of Cabinet deliberations, unless 
either the context or other additional information would permit the 


                                       
34 Supra note 15, at para. 1. 
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reader to draw accurate inferences as to actual deliberations occurring 
at a specific Cabinet meeting.''35 (Appellant’s emphasis) 


 
[101] The reasons of former Assistant Commissioner Mitchinson in that case 
indicate that, if a record was not placed before Cabinet and is not specifically listed 
at paragraph (a), it will only qualify for exemption under the opening words of 
section 12(1) if the context or other information would permit accurate inferences 
to be drawn as to actual deliberations at a specific Cabinet meeting. In my view, 
the same reasoning applies equally to the categories of records and information 
enumerated at paragraphs (b) to (f) of section 12(1). If a record does not appear 
at paragraphs (a) to (f), it will only qualify for the exemption if the context or other 
information would permit accurate inferences to be drawn as to actual Cabinet 
deliberations at a specific Cabinet meeting. 
 
[102] I note that paragraphs (a) to (f) of section 12(1) clarify that the exemption 
applies to specific types of records that might otherwise be thought to fall outside 
the opening words of section 12(1) because they do not obviously “reveal the 
substance of deliberations of the Executive Council.” This interpretation is 
supported by the judgment of the British Columbia Court of Appeal in Aquasource 
where the Court considered a similarly worded exemption. The Court in Aquasource 
cited the interpretive principle governing the use of the word “including” articulated 
by LaForest J. in National Bank of Greece (Canada) v. Katsikonouris, as follows: 
 


... [W]hen a general term precedes an enumeration of specific 
examples..., it is logical to infer that the purpose of providing specific 
examples from within a broad general category is to remove any 
ambiguity as to whether those examples are in fact included in the 
category.36 


 
[103] It is clear that in enacting paragraphs (a) to (f) of section 12(1), the 
legislature specifically turned its mind to the additional types of records and 
information of a deliberative nature that should be protected as Cabinet 
confidences. Other records or information not described in those paragraphs must 
satisfy the opening words of section 12(1) in order to qualify for the exemption. 
 
[104] With this principle in mind, I accept the appellant’s submission that the 
opening words of section 12(1) are not intended to encompass the outcome of the 
deliberative process in the formulation of government policy – i.e., the policy 
initiatives themselves. Section 12(1) is designed to protect deliberative 
communications occurring within the process by which the policies of Cabinet or its 
committees (and by extension, in this case, the Premier) are formulated. For 
example, paragraph (b) under section 12(1) refers to “policy options or 
                                       
35 Order PO-1725, at para. 60. 
36 [1990] 2 S.C.R. 1029 at para. 12. 
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recommendations” submitted or prepared for submission to Cabinet. Paragraphs (d) 
and (e) refer to various types of records prepared, submitted and/or used for 
“consideration” or “consultation” in the formulation of government policy. However, 
even though it would have been a simple matter to do so, nowhere in section 12(1) 
has the Legislature sought to protect the policies themselves that result from the 
deliberations of Cabinet.  
 
[105] The reason for this omission appears to me to be obvious. Given the purpose 
of access to information to facilitate democracy and accountability, and the stated 
purpose of the Act set out at section 1, the Legislature has carefully chosen to 
protect Cabinet confidences from disclosure to the extent necessary to facilitate 
candour within the deliberative process by which policies are formulated, but not to 
shield the policy choices themselves. 
 
[106] This interpretation finds support in the oft-quoted passage from Dagg v. 
Canada (Minister of Finance) where Justice La Forest stated:  
 


The overarching purpose of access to information legislation, then, is 
to facilitate democracy.  It does so in two related ways.  It helps to 
ensure first, that citizens have the information required to participate 
meaningfully in the democratic process, and secondly, that politicians 
and bureaucrats remain accountable to the citizenry.  As Professor 
Donald C. Rowat explains in his classic article, “How Much 
Administrative Secrecy?” (1965), 31 Can. J. of Econ. and Pol. Sci. 479, 
at p. 480: 
 


Parliament and the public cannot hope to call the 
Government to account without an adequate knowledge 
of what is going on; nor can they hope to participate in 
the decision-making process and contribute their talents 
to the formation of policy and legislation if that process is 
hidden from view.37 


 
[107] In addition, the first stated purpose of the Act at section 1(a) is, 
 


... to provide a right of access to information under the control of 
institutions in accordance with the principles that, 


 
(i)  information should be available to the public, 
 
(ii)  necessary exemptions from the right of access 


should be limited and specific, and 


                                       
37 Dagg v. Canada (Minister of Finance), [1997] 2 S.C.R. 403 at para 61. 
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(iii)  decisions on the disclosure of government 


information should be reviewed independently of 
government; 


 
[108] In my view, if these central purposes of the Act are to be given effect, the 
correct interpretation of the exemption at section 12(1) – one that would protect 
Cabinet confidences and at the same time facilitate transparency and promote 
accountability - would not shield government policies that emerge at the conclusion 
of deliberations. In this way, to paraphrase the Nova Scotia Court of Appeal in 
O’Connor, section 12(1) strikes an appropriate balance between the public’s right to 
know what government is doing and government’s right to consider what it might 
do behind closed doors. 
 
[109] I find additional support for a balanced approach to interpreting section 
12(1) in a decision of the Newfoundland and Labrador Commissioner cited earlier in 
this Order: 
 


I believe that by not enacting a blanket exception for Cabinet 
documents our legislature has struck a balance between making all 
public bodies more accountable and allowing Cabinet to carry out its 
deliberations in confidence and in private. ... [I]t is my view that the 
legislature was, quite appropriately, mindful of the fact that more 
secrecy often leads to less accountability and less transparency.38 


 
[110] Turning to Cabinet Office’s argument concerning the exemption at section 
18(1)(g) of the Act, I am not persuaded that this provision offers any insight into 
the interpretation of section 12(1). Section 18(1)(g) is an exemption of general 
application for proposed plans, policies or projects of an institution the disclosure of 
which could reasonably be expect to result in premature disclosure of a pending 
policy decision.  It cannot be inferred from this provision, as Cabinet Office 
suggests, that the “subject matter” of a policy issue before Cabinet is protected 
merely because it arises an early stage of the deliberative process. As Order PO-
1725 indicates, the subject matter of a policy issue will only be protected where 
one or more of paragraphs 12(1)(a) to (f) applies or the context or additional 
information would permit accurate inferences to be drawn as to actual deliberations 
at a specific Cabinet meeting.39 
 
[111] Finally, I accept that the opening words “would reveal” reflect the standard 
of proof described in O’Connor which asks whether it is “likely that the disclosure of 
the information would permit the reader to draw accurate inferences about Cabinet 
deliberations.” This statement of the test reflects a standard of proof on a balance 
                                       
38 Supra note 33, Re NL ITRD, at para. 68. 
39 Order PO-172 at para. 60. 
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of probabilities, higher than the mid-range between possibility and probability that 
applies where the words “could reasonably be expected to” are used.40 For the 
reasons set out below, neither the content and context of the letters themselves 
nor the evidence and representations of Cabinet Office persuade me that the test 
under section 12(1) has been met. 
 
Would disclosure of the mandate letters reveal the substance of deliberations at the 
initial Cabinet meeting or subsequent Cabinet meetings? 
 
[112] Cabinet Office submits that the mandate letters are exempt from disclosure 
because they were placed on the agenda of Cabinet and provided to each minister 
during an early meeting of the current Executive Council at which the Premier’s key 
messages would have been discussed. For this reason, Cabinet Office submits that 
disclosure of the letters would necessarily reveal the substance of Cabinet 
discussions relating to the guidance as set out in those letters. 
 
[113] In contrast to the records at issue in Aquasource, the records at issue in the 
case before me are not “Cabinet submissions.” They are letters to individual 
ministers outlining the Premier’s policy priorities and directions for implementation 
by each minister. There is nothing on the face of the letters or in the 
representations of Cabinet Office to indicate that the letters themselves were 
intended to serve, or did serve, as Cabinet submissions or as the basis for 
discussions by Cabinet as a whole. 
 
[114] Cabinet Office does not claim or provide evidence that the mandate letters 
were themselves, in fact, discussed at the Cabinet meeting when they were 
provided to each minister or that they were tabled or made generally available for 
discussion. There is no evidence that the mandate letters were distributed to 
Cabinet as a whole at that time or that any specific contents of the letters were 
actually the subject of the deliberations of Cabinet. Instead, Cabinet Office states 
that “it would be reasonable to expect that the Premier’s key messages … would 
have been discussed with Cabinet.”  Given the nature of the records at issue and 
the fact that they were separately provided to each minister, this assumption falls 
well short of the standard in section 12(1) that disclosure of the mandate letters 
would reveal the substance of any Cabinet deliberations at the initial Cabinet 
meeting. 
 
[115] The mandate letters do not reveal any discussions weighing or examining the 
reasons for or against a course of action with a view to making a decision. Further, 
they do not reveal any views, opinions, thoughts, ideas and concerns expressed by 
Cabinet members in the course of the deliberative process.  Without additional 
evidence of what transpired in the course of the initial Cabinet meeting, the 
                                       
40 Ontario (Community Safety and Correctional Services) v. Ontario (Information and Privacy 
Commissioner), [2014] S.C.J. No. 31 at para. 52.  
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mandate letters at best provide an indication of topics that may have arisen during 
that meeting. They do not provide insight into the substance of any specific 
deliberations that may have occurred among Cabinet ministers.  
 
[116] Further, there is no evidence that the mandate letters themselves would be 
placed before Cabinet in future meetings. The evidence before me establishes only 
that the subject matter of a number of unspecified policy initiatives in the letters 
would be considered at some point in future Cabinet meetings. This, too, is 
insufficient on its own to establish that disclosure of the letters would reveal the 
substance of any specific Cabinet deliberations occurring at a future date. 
 
[117] Consequently, even accepting the broadly framed test set out in Aquasource 
that “substance of deliberations” encompasses “the body of information which 
Cabinet considered (or would consider in the case of submissions not yet 
presented) in making a decision,” the mandate letters do not meet this test. 
Cabinet Office offers no evidence that any specific parts of the mandate letters 
themselves were intended to be considered by Cabinet at any point in the future. 
Rather, Cabinet Office indicates that “many of the policy priorities assigned to each 
minister in the mandate letters would require each respective minister to develop a 
proposal that would be brought to the Executive Council for decision-making prior 
to implementation.”  


[118] In my view, it is not enough to suggest that many of the priorities would 
require ministers to develop proposals or other materials that may become the 
subject of future Cabinet meetings. Such an approach to the exemption would 
potentially encompass any record that was not placed or intended to be placed 
before Cabinet if it contains information that Cabinet Office claims may become the 
subject of a future Cabinet meeting. In addition, from my review of the mandate 
letters, it appears likely that numerous policy initiatives could be implemented 
without returning to Cabinet for review or approval. 
 
[119] Cabinet Office seeks to demonstrate through the examples referred to above 
that there is a direct connection between the mandate letters and future Cabinet 
deliberations. However, none of the examples provided meet the test for exemption 
because they do not indicate what material relating to any specific policy initiative 
will ultimately return to Cabinet for consideration and deliberation. While the 
mandate letters may be said to reveal the subject matter of what may come back 
to Cabinet for deliberation at some point in the future, they do not reveal the 
substance of any minister’s actual proposals or plans for implementation, or the 
results of any consultations or program reviews and options. Consequently, they do 
not reveal the substance of any material upon which Cabinet members will actually 
deliberate in the future and, for that reason, do not reveal the substance of any 
such future deliberations.  


20
19


 C
an


LI
I 7


60
37


 (O
N


 IP
C


)



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle



claudiam

Rectangle







- 35 - 


 


[120] In short, the assertion that many policy priorities contemplated by the 
mandate letters would be deliberated on by Cabinet at some later date is not 
sufficient to  
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exempt the entirety of all of the mandate letters from disclosure.  As noted by 
Adjudicator Daphne Loukidelis in Order PO-2707: 


[While] the introductory wording of section 12 contemplates the 
possibility of a prospective application, it does not permit an institution 
to deny access to records which may - at some indeterminate point in 
the future - inform the deliberations of Cabinet, or one of its 
committees. 


 
[121] The submission advanced by Cabinet Office that the mandate letters “open 
the dialogue” and initiate a continuum of the deliberative process as a “blueprint” 
for future Cabinet discussions suffers from the same deficiency. I am asked to 
accept that deliberations on “nearly all” of the policy initiatives would take place at 
some point in future Cabinet meetings. I am also asked to find that section 12(1) 
applies to policy initiatives that may never return to Cabinet at all or that may be 
altered or amended in significant and unspecified ways. With respect, Cabinet 
Office has it backwards. I must be satisfied on the evidence of the likelihood that 
that disclosure of the letters “would reveal” or, at a minimum, permit accurate 
inferences to be drawn concerning the substance of future Cabinet deliberations.  
 
[122] That is not to say that deliberations will not ensue a later date in relation to 
the subject matter of certain priorities. However, any such deliberations would be in 
relation to proposals or other materials yet to be developed by individual ministers 
and later brought before Cabinet. Such materials, when developed, may well reveal 
the substance of future Cabinet deliberations if and when they occur. However, the 
evidence before me does not establish that disclosure of the mandate letters 
themselves will permit accurate inferences to be drawn in that respect. At most, 
Cabinet Office’s submissions indicates that the subject matter of future 
deliberations may be revealed by disclosure. 
 
[123] Finally, there is no persuasive evidence or argument before me that 
disclosure would give rise to a chilling effect on Cabinet deliberations. While there is 
no question that Cabinet ministers must be free to express themselves within the 
confines of Cabinet without fear that their statements or views may later be 
revealed to the wider world, the disclosure of the mandate letters in this case does 
not raise that concern.  
 
[124] To a great extent, the mandate letters bear a close resemblance to the 
detailed policy platforms often produced by political parties during election 
campaigns. For example, in her submissions cited above, the appellant refers to the 
statement of a former Ontario Cabinet minister to the effect that her party’s 
detailed election platform made it very clear to the public what the government was 
going to do. I do not believe anyone could seriously suggest that disclosure of the 
successful party’s platform outlining what may come to Cabinet for deliberation at 
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some point in the future would reveal the substance of any Cabinet deliberations or 
inhibit free and frank exchanges among Cabinet ministers in that context.   
 
[125] Further, as noted above, the appellant has presented detailed evidence that 
the preparation of mandate letters is a recent development and that previous 
mandate letters within Ontario, as well as those authored elsewhere in Canada, 
have been made publicly available.  This evidence contradicts the view that 
disclosure of letters of this nature would impinge on Cabinet deliberations; and I 
find no material difference in the nature of letters in issue before me to suggest a 
different result in this case. 
 
[126] Ministers remain at liberty to express their views on policy matters in the 
course Cabinet meetings as they see fit, without fear that any views expressed will 
be made public or become the subject of comment, criticism or questions. And each 
minister is equally at liberty to govern his or her own public responses to questions 
or comments about policy matters in accordance with his or her duties as a 
member of Cabinet. The prospect that members of the public or the media may 
wish to address questions or comments to Cabinet members on the government’s 
policy choices is a natural and, in my view, desirable feature of democratic 
government which does not affect any interest in maintaining the confidentiality of 
Cabinet deliberations. 
 
Mandate Letters do not reveal the Premier’s deliberations 
 
[127] I turn to Cabinet Office’s other main argument:  that the mandate letters 
would disclose the substance of the deliberations of the Premier, and by doing so, 
would reveal the substance of the deliberations of Cabinet.  


[128] Cabinet Office refers extensively to Order PO-1725 in its representations, 
particularly in regards to its position that the deliberations of the Premier cannot be 
separated from the deliberations of Cabinet: 
 


The Premier’s consultations with a view to establishing Cabinet 
priorities are an integral part of Cabinet’s substantive deliberative 
processes.  To the extent that records reflect consultations bearing on 
the policy making and priority setting functions within the 
constitutionally recognized sphere of the Premier’s authority as first 
minister, those records, by definition, may be seen as reflecting the 
substance of deliberations of the whole Cabinet. (Emphasis added)41 


 
[129] Much of the discussion in Order PO-1725 centres on the role of senior staff in 
the Premier’s Office in considering issues and options and engaging in consultations 
  
                                       
41 Order PO-1725 at para. 54. 
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in the course of policy development, and explains how that role is inseparable from 
the role of the Premier himself:  
 


The named employee whose appointment schedule is the subject 
matter of these appeals is one of the most senior staff members of the 
Premier’s Office.  His job title and employment responsibilities deal 
directly and primarily with policy formulation and the overall priority-
setting and co-ordination of the government’s policy agenda.  
Meetings and discussions undertaken by this employee in the context 
of issues under development or consideration by Cabinet relate directly 
to the Premier’s functions in charting the deliberations of the Executive 
Council.  The records which are subject to the Cabinet Office’s section 
12(1) exemption claim must be considered from this perspective.  
...  
 
Given the particular role of the named individual within the Premier's 
Office, it is not possible to separate the consideration and prioritization 
of these items from the central role of the Premier in identifying policy 
choices and initiatives, and establishing Cabinet's priorities. To the 
extent that the records reveal the issues and options upon which the 
Premier or the named individual is reflecting in formulating and 
establishing Cabinet's "agenda" - used here in its broadest sense - 
these records would tend to reveal the substance of this deliberative 
process and, therefore, the substance of the deliberations of Cabinet in 
the context of the Premier's unique role within that body. 42 (Emphasis 
added) 
 


[130] Citing these passages, Cabinet Office maintains that section 12(1) applies 
“where records reflect the policy-making and priority setting functions” of the 
Premier. In my view, this statement frames the scope of section 12(1) in relation to 
the Premier’s role far too broadly. Not all records that reflect the Premier’s policy-
making and priority setting “functions” are caught by the exemption at section 
12(1). Order PO-1725 makes it clear that records detailing actual “meetings and 
discussions”, revealing the “issues and options” and reflecting the Premier’s 
“consultations” with a view to formulating and establishing policy initiatives may be 
considered to reveal the substance of deliberations subject to section 12(1).  In 
that case, the records taken in context were deliberative in nature because they 
provided a roadmap revealing how and why policy choices were made by the 
Premier.43 
 


                                       
42 Order PO-1725 at paras. 57, 59.  
43 Order PO-1725, at para. 47: “For the great majority of these entries, Cabinet Office submits that 
they reflect policy options or other matters being actively considered by the Premier’s Office, which 
in turn sets the priorities of Cabinet and its meeting agenda.” (Emphasis added) 
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[131] Thus, the answer to the question addressed in Order PO-1725 - whether the 
opening words of section 12(1) of the Act apply to exempt records created by the 
Premier, or the Premier’s office - depends on what, if anything, the records reveal 
about any meetings, discussions, issues, options or consultations that enter into the 
formulation of the Premier’s policy initiatives.  
 
[132] The documents at issue in this appeal and in Order PO-1725 differ 
significantly. In the case before me, the mandate letters do not reflect or reveal the 
substance of any meetings, discussions or consultations or the issues and options 
considered by the Premier bearing on policy making and priority setting. They 
represent the policy priorities that were established once any issues and options 
had been considered and any consultations in that respect by the Premier or within 
the Premier’s Office had concluded. In short, they are the end point of the 
Premier’s formulation of the policies and goals to be achieved by each Ministry. 
Because disclosure of the policy initiatives in the mandate letters would not provide 
any insight into the deliberative considerations or consultative process by which the 
Premier arrived at them, the reasoning in Order PO-1725 cannot be said to apply in 
this case. 


[133] This conclusion is consistent with a parallel distinction adjudicators at this 
office have previously applied in the context of meetings of municipal councils or 
boards44.  The Municipal Freedom of Information and Protection of Privacy Act 
(MFIPPA) contains a provision which exempts from disclosure any record “that 
reveals the substance of deliberations of a meeting of a council, board, commission 
or other body or a committee” if such a meeting has been properly closed to the 
public.45 


[134] When applied in the context of requests for employment agreements reached 
after consideration by municipal councillors at closed meetings, adjudicators have 
found that disclosure of the contracts are not exempt under the MFIPPA as they do 
not reveal the substance of deliberations during the closed meetings.46  Rather, 
disclosure of the contracts “would reveal the subject or the ‘product’ of the 
deliberations”.47  Similarly, the mandate letters do not reveal the substance of the 
Premier’s deliberations but, rather, the product of his deliberations. 


                                       
44 See Order MO-1344 and Order MO-2512.  
45 The full text of section 6(1)(b) of MFIPPA reads as follows: 


6 (1) A head may refuse to disclose a record, 
… 
(b) that reveals the substance of deliberations of a meeting of a council, board, 
commission or other body or a committee of one of them if a statute authorizes 
holding that meeting in the absence of the public. 


 
46 See for example Order MO-3684-I and Order MO-2964-I. 
47 Order MO-2964-I, at para. 44. 
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[135] Cabinet Office’s position in this case would lead to a far broader application 
of section 12(1) than could have been intended, with the result that all records 
revealing policy initiatives of Cabinet or the Premier would be exempt pursuant to 
the introductory wording in section 12(1). In my view, had that been the intention, 
the legislature would have stated so explicitly when enumerating the categories of 
records and information protected at paragraphs (a) to (f) of section 12(1).  


[136] In conclusion, I find section 12(1) does not apply to the records at issue. 
Having found that section 12(1) does not apply, it is not necessary for me to 
consider whether the s. 12(2) exceptions to the exemption apply.  As no mandatory 
exemptions apply to the mandate letters, I will order Cabinet Office to disclose 
these records to the appellant. 


ORDER: 
 
I order Cabinet Office to disclose the records at issue to the appellant by August 
16th, 2019. 


 
 
Original Signed By:______________________     July 15, 2019           
Brian Beamish 
Commissioner 
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Overview 


[1] In this application the Attorney General for Ontario seeks judicial review of Order PO – 
3973, made on July 15, 2019 by Brian Beamish, the Information and Privacy 
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Commissioner of Ontario, under the Freedom of Information and Protection of Privacy 
Act, R.S.O. 1990, c. F.31. In this Decision the IPC ordered disclosure to the requester, 
Canadian Broadcasting Corporation, of mandate letters from the Premier, Doug Ford, to 
each of his ministers who, together with the Premier, comprise the Executive Council. 
The Cabinet Office opposed disclosure on the basis of the Cabinet privilege exemption 
under s. 12(1) of the Act. 


[2] There are three issues to be resolved on this application for judicial review: 


(1) the standard of review; 


(2) whether the IPC’s interpretation and application of s. 12(1) of the Act was 
unreasonable; and 


(3) whether the IPC imposed an unreasonable burden of proof on the Cabinet Office. 


[3] For the reasons that follow, I find that the standard of review is reasonableness and that 
the Decision was reasonable. The application for judicial review is therefore dismissed. 


Background 


[4] The mandate Letters which are at the heart of this application are addressed to each 
minister and set out the policy priorities of the Premier with respect to each minister’s 
mandate. They include the Premier’s advice, instruction and guidance to each minister in 
carrying out his or her ministerial duties and responsibilities. 


[5] A journalist with the CBC made an application under the Act for disclosure of the 
Letters. The Cabinet Office opposed disclosure, relying on the introductory wording of 
the Cabinet records exemption under s. 12(1) of the Act, which provides that, “A head 
shall refuse to disclose a record where the disclosure would reveal the substance of 
deliberations of the Executive Council or its committees…”. While subparagraphs 
12(1)(a) to (f) enumerate specific records that are exempt from disclosure, it is common 
ground that none of these specific subparagraphs are applicable in this case. Thus, the 
issue to be determined before the IPC turned on the introductory language of s. 12(1). 


[6] Cabinet Office’s position was that the disclosure of the Letters would reveal the 
substance of deliberations: 1) of the Premier in setting Cabinet’s policy priorities which 
are inherently part of the deliberative process of Cabinet; 2) at the initial meeting of 
Cabinet where the Letters were first delivered to each minister; and 3) at future Cabinet 
meetings where the policy priorities set out in the Letters would be further discussed. 


[7] The parties engaged in a lengthy process of written submissions to the IPC. Following 
deliberation, the IPC issued lengthy and detailed reasons, in which he found that 
disclosure of the mandate Letters would not reveal the substance of any Cabinet 
deliberations and so he ordered that the Letters be released. 
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[8] In his decision, the IPC found that the applicable test was whether disclosure of the 
Letters would reveal the substance of deliberations of Cabinet or its committees or would 
permit the drawing of accurate inferences with respect to those deliberations. The IPC 
further found that for the exemption in the introductory words of s. 12(1) to apply, the 
institution had the evidentiary burden of establishing a “linkage” between the content of 
the record and the actual substance of Cabinet deliberations, past or future. There is no 
controversy about these principles. 


[9] The IPC found that the introductory words of s. 12(1) were not intended to protect the 
“outcome” of a deliberative process but rather communications within the deliberative 
process itself. The IPC found that because the Letters did not reveal any details about 
meetings, discussions, issues, opinions or consultations relating to the formulation of the 
Premier’s policy priorities and goals, or the Cabinet’s consideration of them, the Letters 
were more appropriately considered the endpoint or the product of the Premier’s 
deliberations and were therefore not exempt. 


[10] The IPC also found that the Letters being placed before Cabinet provided some, but not 
necessarily determinative, evidence that disclosing the Letters would reveal the substance 
of deliberations of Cabinet. Because the Letters did not reveal any views, opinions, 
thoughts, ideas or concerns expressed by Cabinet ministers (or any deliberations by the 
Premier for that matter), in the absence of any evidence of what transpired at the meeting, 
the Letters could only be considered “at best” to contain” topics” that may have arisen at 
the Cabinet meeting. There was no such evidence of what transpired at the meeting. 


[11] Finally, the IPC found that the limited evidence available established only that the subject 
matter of some unspecified policy initiatives identified in the Letters would, assuming 
they were pursued, likely be considered at some point in future Cabinet meetings. 
However, the IPC concluded that this was insufficient to bring the Letters within the 
protection of s. 12(1). The IPC found that making accurate inferences about the substance 
of future deliberations would require the substance of any minister’s actual proposals, 
plans for implementation or the results of consultations, program reviews or opinions, 
none of which was put before the IPC in support of the Cabinet Office’s position. 


Analysis of the Issues 


[12] As noted earlier, there are three issues to be resolved on this application for judicial 
review.1 


                                                 
 
1 Counsel for the IPC filed a factum which, although addressing standard of review, was almost 
entirely focused on the merits of the IPC’s Decision. The Court questioned whether this was 
appropriate in light of the factors set out in para. 59 of the decision of the Supreme Court of 
Canada in Ontario Energy Board v. Ontario Power Generation Inc., 2015 SCC 44, [2015] 
S.C.R. 147, and declined to hear oral submissions from counsel for the IPC on issues other than 
standard of review. 
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Standard of Review 


[13] The analysis of the standard of review starts with a presumption that “reasonableness” is 
the applicable standard. This presumption is rebuttable in two instances: 1) where the 
legislature has chosen a different standard (usually by way of appeal); and 2) where the 
“rule of law” requires a standard of correctness, Canada (Minister of Citizenship and 
Immigration) v. Vavilov, 2019 SCC 65 at para. 17. 


[14] The Attorney General argues that the rule of law exception applies in this case. The 
interpretation of s. 12(1) of the Act involves Cabinet privilege and confidentiality, issues 
which have significant legal consequences for the justice system as a whole and for other 
institutions of government. 


[15] I cannot agree. 


[16] This case involves a straightforward issue of statutory interpretation of one specific 
provincial statute and the scope and application of the s. 12(1) protection against 
disclosure to specific documents. The rule of law exception is not engaged simply 
because “the question, when framed in a general or abstract sense, touches on an 
important issue,” Vavilov para. 61. There is no issue of the “rule of law” or of 
constitutional law engaged in this case which removes the analysis from the presumed 
standard of reasonableness. 


[17] Reasonableness is the appropriate standard of review in this case. The reasonableness 
review finds its starting point in judicial restraint and respects the distinct role of 
administrative decision-makers. 


Was the IPC’s Interpretation of s. 12(1) Unreasonably Narrow and Restrictive? 


[18] The fundamental precepts of statutory interpretation which are applicable in this case are 
not controversial. The modern approach to statutory interpretation requires the words of 
an enactment to be read in their entire context and in their grammatical and ordinary 
sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 
the legislature. The underlying purpose of this Act as a whole is to facilitate transparency 
and promote accountability in government. The underlying purpose of the exemption 
under s. 12(1) is to promote free and frank discussion among Cabinet members without 
concern for the chilling effect that might result from disclosure of their statements or the 
material on which they were deliberating. 


[19] It is also accepted by the parties and the IPC that in order for the exemption under s. 
12(1) to apply, disclosure of the record must “reveal the substance of deliberations” of 
Cabinet or “permit the drawing of accurate inferences” about past or future Cabinet 
deliberations. It is also accepted that the use of the term “including” in the introductory 
words of s. 12(1) means that any record which would reveal the substance of 
deliberations or permit the drawing of accurate inferences qualifies for the exemption; the 
specifically enumerated categories of record in subparagraphs (a) to (f) must be 
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interpreted as providing an expanded definition of, or at the very least the removal of any 
ambiguity about, the types of records that are exempt from disclosure. 


[20] Notwithstanding these broad areas of interpretive agreement, the Attorney General 
submits that the IPC’s interpretation of s. 12(1) and its application to the Letters was 
unreasonable in three respects: 


(a) the IPC erred by not recognizing that the Letters revealed the Premier’s own 
deliberations, which form part of the deliberative process of Cabinet; 


(b) the Letters were distributed at a Cabinet meeting and it is reasonable to infer that 
they were discussed at that meeting; and, 


(c) the content of the Letters necessarily discloses the substance of, or permits 
accurate inferences about, deliberations that will take place at future Cabinet 
meetings. 


I will address each of these arguments below. 
 
(a) The Letters Reveal the Premier’s Deliberations Which Form Part of the Deliberative 


Process of Cabinet 


[21] The Attorney General submits that the IPC found that the policy initiatives and goals 
contained in the Letters were “outcomes” of the Premier’s deliberations and as such were 
not protected by s. 12(1). In doing so, the Attorney General argues that the IPC failed to 
follow established principles of statutory interpretation and interpreted s. 12(1) narrowly 
and restrictively with no regard to its statutory purpose or the need for harmonious 
interpretation within the legislative scheme, specifically with regards to subs. 12(1)(a) 
and s. 18(1)(g) of the Act. Section 12(1)(a) requires a refusal to disclose where the record 
is “an agenda, minute or other record of the deliberations or decisions of the Executive 
Council or its committee”. Section 18(1)(g) provides that a head “may refuse to disclose 
a record that contains…information including the proposed plans, policies or projects of 
an institution where the disclosure could reasonably be expected to result in premature 
disclosure of a pending policy decision or undue financial benefit or loss to a person”. 


[22] The Attorney General argues that the only government policy initiatives that are not 
shielded by the s. 12(1) exemption are those that are actually implemented or otherwise 
made public, including bills tabled in the legislature, regulations made and published in 
the Ontario Gazette or programs publicly implemented by a ministry. Specifically, it is 
argued that subparagraph 12(1)(a) exempts records of deliberations “or decisions” of 
Cabinet, thus explicitly contemplating that decisions of the Premier, as first Minister, and 
of his Cabinet, are part of the substance of deliberations. Similarly, the Attorney General 
argues that subparagraph 18(1)(a) of the Act expressly exempts from disclosure policies 
that have been finalized (hence “outcomes”) but not yet announced, in order to protect 
against the premature disclosure of government policy. 
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[23] The Attorney General also argues that the IPC’s approach took an unreasonably narrow 
view of the meaning of deliberative process. The Attorney General submits that the 
Premier’s articulation of policy priorities is a step in Cabinet’s deliberative continuum 
and should not be seen as the culmination of the government’s policy decision-making. 
The deliberative process of the Executive Council does not cease once the Premier 
establishes and communicates his policy priorities to ministers through the Letters. The 
policy priorities will involve further deliberation and decision-making by Cabinet in 
future. The Attorney General relies on Order PO – 1725, in which the IPC held that the 
deliberations of the Premier in establishing and expressing priorities cannot be separated 
from the deliberations of Cabinet because of the Premier’s unique agenda-setting role 
within that body. 


Analysis 


[24] I cannot agree with the Attorney General that there is any fundamental error in the 
interpretation of the Act. In my view this is entirely a case of the application of well-
settled principles to the particular facts. The burden of proof was undeniably on the 
government to demonstrate that the Letters fell within the s. 12(1) exemption. The 
government chose to enter as evidence only the Letters themselves and a heavily redacted 
copy of the agenda for the meeting at which the Letters were, apparently, delivered. The 
IPC simply held that, on this record, the government had failed to satisfy its evidentiary 
burden. This is a sufficiency of evidence case, nothing more. 


[25] I do not read, nor should the IPC Decision be read, to mean that there is some 
fundamental opposition or divide between an “outcome” and the “substance of 
deliberations”. In other words, the characterization of something as an “outcome” should 
not be understood necessarily to mean that disclosure of the thing cannot be revelatory of 
the “substance of deliberations.” All the IPC concluded in this Decision, however, is that 
the “outcome” of the Premier’s Letters did not, as a matter of fact based on the evidence 
in this case, disclose the substance of any deliberations of the Premier or of Cabinet. 


[26] The Decision does not undermine the protection given to a “record of the…decisions” of 
Cabinet under subparagraph 12(1)(a). The Decision does not concern subparagraph 
12(1)(a) at all; it is concerned only with the introductory language of s. 12(1). The same 
analysis applies to subparagraph 18(1)(g). It is conceded that neither provision is engaged 
in the circumstances of this case.  


[27] Further, it is settled law that subparagraphs 12(1)(a) to (f) were included to “clarify that 
the exemption applies to specific types of records that might otherwise be thought to fall 
outside the opening words of s. 12(1) because they do not obviously ‘reveal the substance 
of deliberations of the Executive Council’”, Order PO – 3973 at para. 102. In other 
words, the IPC determined, reasonably in my view, that subparagraphs 12(1)(a) to (f) 
extend the Cabinet records exemption to specific records that might not otherwise fall 
within the opening words of 12(1). If the record does not appear in subparagraphs 
12(1)(a) to (f), it will only qualify for the exemption “if the context or other information 
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would permit accurate inferences to be drawn as to actual Cabinet deliberations at a 
specific Cabinet meeting”, Order PO – 3973 at para. 101. 


[28] With respect to the exemption in s. 18(1)(g), the IPC recognized that this section was 
designed to serve a different purpose than s. 12(1) – to protect against premature 
disclosure of a pending policy decision or undue financial benefit or loss. There was no 
evidence of any pending policy decision or of any risk of undue financial benefit or loss. 


[29] As to the Attorney General’s “continuum” argument, the introductory words of s. 12(1) 
do not protect all records leading up to any particular government decision; they protect 
the substance of deliberations of Cabinet (which includes, as found previously by the 
IPC, the Premier’s deliberations in setting Cabinet’s priorities). The Letters, on their face 
however, do not disclose or invite any deliberative process. The Cabinet Office’s own 
submissions describe the Letters as “the culmination of an extensive deliberative process 
by the Premier [that] reflect his/her determination, as first minister, of the priorities of the 
new government” (emphasis added). In the absence of any other evidence, the IPC’s 
conclusion that the Letters do not disclose deliberative processes was a reasonable one. 


[30] I also agree with counsel for the respondent CBC that the Attorney General’s approach to 
the introductory language of s. 12(1) would “lead to a far broader application of section 
12(1) than could have been intended, with the result that all records revealing the policy 
initiatives of Cabinet or the Premier would be exempt pursuant to the introductory 
wording in section 12(1)”, regardless of whether they actually disclosed the substance of 
any deliberations or permitted accurate inferences to be drawn as to Cabinet deliberations 
at any Cabinet meeting. 


[31] The decision of the IPC in Order PO – 1725 does not support the Attorney General’s 
argument. Again, this is on essentially factual and evidentiary grounds. In Order PO – 
1725, the IPC found that the Premier’s “consultations with a view to establishing Cabinet 
priorities are an integral part of Cabinet’s substantive deliberative process” and that the 
records reflecting those “consultations” constitute the “substance of deliberations”. It was 
this deliberative or consultative aspect of the Premier’s priority-setting process which lay 
at the heart of the IPC’s decision in that case. There is no evidence of any such 
consultative or deliberative process in establishing the Premier’s priorities here. In fact, in 
Order PO – 1725, the IPC specifically found that (apart from the formal agenda 
document itself) the subject matter of items considered or to be considered by Cabinet 
will not “normally be found to reveal the substance of Cabinet deliberations, unless either 
the context or other additional information would permit the reader to draw accurate 
inferences” as to actual deliberations which took place at a particular Cabinet meeting. 


(b) It Is Sufficient for the Protections of s. 12(1) to Apply that the Letters were Distributed at 
the Initial Cabinet Meeting? 


[32] The Attorney General argues that s. 12(1) must be read broadly to include the “body of 
information” that has been or will be presented to Cabinet in making any decision. The 
Attorney General is critical of the IPC’s reliance on the “O’Connor balancing approach”, 
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a reference to the decision of the Nova Scotia Court of Appeal in O’Connor v. Nova 
Scotia, 2001 NSCA 132. 


[33] First, the Attorney General submits that in O’Connor, the court rejected the requirement 
for evidence that the records were actually placed before the full Cabinet and actually 
revealed the views of Cabinet in order for the Cabinet records exemption to apply. 
Rather, the court found that evidence that the records were given to subcommittees of 
Cabinet was sufficient to meet the test. The Attorney General submits that it was 
reasonable, in the circumstances of this case, to infer that the Letters were placed before 
Cabinet, were discussed and that disclosure of them would therefore reveal the substance 
of deliberations of Cabinet. 


[34] Second, the IPC expressly rejected CBC’s submission that it should limit the application 
of s. 12(1) to records which permit accurate inferences to be drawn regarding discussions 
“examining and weighing the reasons for and against a contemplated act or course of 
action”. Having rejected this narrow approach, however, the Attorney General argues that 
the IPC then relied upon the same rejected definition to unreasonably determine that the 
disclosure of the Letters would not reveal the substance of deliberations because they do 
not reveal any discussions of the pros and cons of a particular course of action. 


[35] Finally, while accepting that the substance of deliberations could include “views, 
opinions, thoughts, ideas, and concerns expressed by Cabinet ministers during the course 
of Cabinet’s deliberative process”, the IPC unreasonably failed, in the specific context of 
this case, to consider that the Premier is also a minister of Cabinet and that the substance 
of his deliberations would be revealed by disclosure of the Letters. 


Analysis 


[36] The O’Connor case, like Order PO – 1725, turns on its particular facts. Critical to 
understanding the result in O’Connor is that there was affidavit and viva voce evidence 
from the assistant deputy minister of finance that the records at issue were submitted to 
three cabinet subcommittees, that each subcommittee member was given a binder 
containing parts of those records and that the subcommittees made recommendations to 
cabinet relating to those programs as part of the budget process. As noted earlier, no such 
evidence exists here. All that was before the IPC in this case was a single, heavily 
redacted agenda and the Letters themselves. It was on the strength of this evidence alone 
that counsel for the government asserted that it was “reasonable to expect” certain 
unspecified aspects of the Letters “would have” been discussed at the initial Cabinet 
meeting. 


[37] As is often said, inferences must be grounded in evidence from which the suggested 
inference may reasonably be drawn. Inferences unsupported by evidence, or which do not 
reasonably follow from the established facts, are mere speculation.  


[38] Regarding the meeting agenda itself, the subject of the Letters does not appear in the 
numbered list of agenda items (there are seven, all completely redacted). Rather, 
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reference to the Letters appears at the end of the agenda under a heading “Chair Notes: 
Mandate Letters”. 


[39] Nothing about the content of this Note supports an inference that the mandate Letters 
were discussed at the Cabinet meeting. Rather, if anything, the content of the Note 
suggests the opposite. 


[40] As noted earlier, the Letters themselves do not suggest they are drafts subject to 
negotiation or in any way invite dialogue about their content. While it may be true that 
some of the mandates identified would likely require a return to Cabinet at some future 
time, this is nowhere specified or contemplated. 


[41] In these circumstances, there was a clear evidentiary basis to reject the Attorney 
General’s argument that it was “reasonable to expect” certain unspecified aspects of the 
Letters “would have” been discussed at the initial Cabinet meeting. The IPC’s decision to 
do so was not unreasonable. 


[42] In arguing that the IPC contradicted itself and acted unreasonably in both concluding that, 
as a matter of law, the protection of s. 12(1) was not restricted only to “examining and 
weighing the reasons for and against a contemplated act or course of action”, but yet 
considering whether disclosure of the Letters would, in fact, reveal the Cabinet’s 
examination and weighing of the reasons for adopting or rejecting the mandates, the 
Attorney General has confused an issue of statutory interpretation with an issue of 
relevance of evidence. There is nothing inconsistent about the IPC’s Decision. The legal 
test for protection is broader that just the ‘weighing of reasons for and against a 
contemplated act or course of action’ but, whether the documents in question actually 
reveal the weighing of reasons for and against a contemplated act or not is still a 
potentially relevant inquiry in the overall assessment about whether the s. 12(1) 
exemption applies. This finding was merely one of many findings the IPC made to 
support its ultimate conclusion that merely producing a copy of the redacted agenda did 
not satisfy the government’s burden of proof to meet the test in the opening words of s. 
12(1). 


[43] The Attorney’s third argument under this head, the issue of the deliberations of the 
Premier himself, has already been addressed under the first ground of judicial review. 
The IPC’s Decision considered this issue. Its rejection of this argument, in the 
circumstances of this case, was not unreasonable. 


(c) Letters Necessarily Disclose the Content of Future Cabinet Deliberations 


[44] The IPC accepted in its Decision that records that have never been placed before Cabinet 
or its committees may still qualify for exemptions under the introductory words of s. 
12(1) “if the context or other information would permit the drawing of accurate 
inferences with respect to deliberations.” In respect of records that are said to reveal the 
substance of future deliberations, however, the institution must establish a link between 
the content of the record and the substance of the Cabinet deliberations. The Attorney 
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General accepts that this is the relevant test but argues that it was unreasonable for the 
IPC to go on to require evidence that the Letters themselves would be placed before 
Cabinet in future meetings. 


[45] The Attorney General also argues that the IPC imposed an unreasonably stringent test 
around the level of specificity required in the evidence as to the content of future 
deliberations. Given that the deliberations are by definition going to take place in the 
future and may involve multiple priorities identified in each Letter provided to multiple 
members of Cabinet, it was unreasonable and impossible for the Cabinet Office to 
provide examples of specific material that would relate to each specific policy initiative 
at a specific future meeting. 


Analysis 


[46] Here again, the Attorney General has misconstrued a finding made by the IPC as if it 
were a legal test applied by the IPC. 


[47] I do not read the IPC Decision as requiring evidence that the Letters themselves would be 
placed before specific future Cabinet meetings in order to satisfy the opening words of s. 
12(1). Indeed, the IPC Decision expressly recognized that this is not the test. 


[48] It is true that the IPC noted the lack of evidence that the Letters themselves would be 
placed before Cabinet in future meetings but, as the Decision makes clear, this came up 
in the context of responding to the Cabinet Office’s reliance on Aquasource Ltd. v. 
British Columbia (Information and Privacy Commission) (1998), 58 B.C.L.R. (3d) 61 
(B.C.C.A.), which invited consideration of this very issue. Put another way, the IPC 
concluded that, even if the broadly framed test set out in Aquasource applied (that the 
“substance of deliberations” encompasses the body of information which Cabinet 
considered (or would consider in the case of submissions not yet presented) in making a 
decision) the mandate Letters did not meet this test.  


[49] Again, the IPC based this conclusion on an assessment of the evidence. The IPC simply 
found that the Cabinet Office had not discharged its burden to prove a link between the 
Letters and the substance of future Cabinet decisions. Given the paucity of evidence 
provided by the Cabinet Office, this was not an unreasonable conclusion. 


[50] A similar analysis applies to the Attorney General’s second argument under this head. 
The IPC clearly considered the Cabinet Office’s submission that specified policy 
priorities would require a return to Cabinet at some point in the future. The IPC 
determined that the link between the Letters and future Cabinet deliberations was too 
weak, speculative and remote to permit accurate inferences to be drawn. At best, he 
concluded, the Letters “may be said to reveal the subject matter of what may come back 
to Cabinet for deliberation at some point in the future”. But, he went on, they “do not 
reveal the substance of any minister’s actual proposals or plans for implementation, or the 
results of any consultations or program reviews and options”. 
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[51] The IPC’s reasoning on this point is founded on two key, well-recognized, principles. 
First, disclosing the subject matter of deliberations generally does not necessarily amount 
to disclosing the substance of those deliberations. This is a proposition with strong roots 
in past decisions of the IPC and one recognized in information and privacy-related 
jurisprudence across Canada. Second, the mere fact that records may, at some 
indeterminate point in the future, inform Cabinet deliberations in some unspecified way, 
is not sufficient to bring them within the scope of the opening words of s. 12(1). Order 
PO – 1725, a decision that the Cabinet Office accepts as “authoritative”, establishes the 
test as follows: whether someone could “draw accurate inferences as to the actual 
deliberations occurring at a specific Cabinet meeting”. Even assuming, therefore, that the 
identified policy priorities would be discussed to some degree in some future Cabinet 
meeting, the IPC found the Letters are articulated at such a high level and in such general 
terms as to be properly characterized as “subject matters” and “topics” for future 
deliberation, not disclosure of any deliberations themselves. 


[52] There was ample evidence to support the IPC’s analysis of the “policy priorities at future 
Cabinet meetings” issue. The conclusion was the result of the IPC’s application of well 
settled principles to that evidence. I can find no basis to conclude that the IPC acted 
unreasonably in reaching its conclusion. 


Was the Standard of Proof Imposed by the IPC Unreasonable? 


[53] The IPC found that the introductory words “would reveal” in s. 12(1) of the Act reflect a 
standard of proof on a balance of probabilities. This is a standard of proof, the Attorney 
General concedes, that is higher than the standard of proof that applies to the words 
“could reasonably be expected to” in the Act. The Attorney General argues, however, that 
the IPC then proceeded to apply an overly stringent standard of proof, “seemingly higher 
than a balance of probabilities,” by requiring evidence of actual Cabinet discussions at 
the initial Cabinet meeting and not accepting, as sufficient, evidence that the Letters were 
distributed at that meeting. 


[54] In this context, the Attorney General repeats several of its arguments under the first 
ground of review, to the effect that it was unreasonable to require “stringent” evidence 
that the Letters would be placed before Cabinet at future meetings or evidence or other 
material related to specific policy initiatives to be placed before Cabinet at future 
meetings and that the Letters are a “communication” by the Premier to members of 
Cabinet reflecting “the making of government decisions and the formulation of 
government policy.” 


Analysis 


[55] There is no merit to the Attorney General’s argument on this issue. The IPC clearly 
recognized, and applied, the correct standard of proof – it was the government’s onus to 
demonstrate that it met the requirements to come within the s. 12(1) exemption on a 
balance of probabilities. The Attorney General’s submission amounts to no more than an 
invitation for this Court to re-weigh the evidence and overturn the findings of the IPC 
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with which the Cabinet Office disagrees. The IPC identified the correct legal principles, 
applied them to the interpretation of the opening words of s. 12(1), reviewed the record 
and the submissions before him in light of that legal test and explained the basis for his 
decision in thorough and cogent reasons. There was nothing unreasonable about the 
IPC’s approach to or conclusions on the standard of proof. 


Conclusion 


[56] For the foregoing reasons, I conclude that the IPC Decision was not unreasonable. The 
application for judicial review is dismissed.  
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Costs 


[57] As agreed between the parties, costs are payable to the CBC by the Attorney General in 
the amount of $17,000 inclusive of all fees, disbursements and applicable taxes. 


 


 


 


_______________________________ 
Penny J. 


 
I agree               _______________________________ 


Swinton J. 
 


I agree               _______________________________ 
Kristjanson J. 


 
Released: August 27, 2020 
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SAUNDERS, J.A.:


[1] This case is about striking a balance: a balance between a citizen’s right to
know what government is doing and government’s right to consider what it
might do behind closed doors.  It pits the citizen’s right to access
information relating to the workings of government against the ability of
Cabinet to carry out its deliberations in confidence and in private.  It calls for
an interpretation of an Act that attempts to balance two public rights of
perhaps equal importance, the right of the public to be informed and its right
to be governed by elected representatives free to frankly express perhaps
unpopular views protected by traditional cabinet confidentiality from
captious criticism.


BACKGROUND
[2] The respondent, Daniel O’Connor, is Chief of Staff in the Caucus office of


the Nova Scotia New Democratic Party, Her Majesty’s Official Opposition. 
On July 27, 1999, a provincial general election was held.  A Progressive
Conservative majority government headed by Premier John Hamm was
chosen by the electorate.  The new government was sworn into office on
August 16, 1999.


[3] In a government news release issued September 20, 1999, Finance Minister
Neil LeBlanc announced the establishment of “an internal process to look at
all government programs, their costs, their relevance today, and possible
alternatives”.  This was the first formal indication to the public of action
being taken by the newly elected government to conduct a government-wide
review of all of its programs.  The press release went on to say that the:


... internal process will be completed by an external
review of government operations.  The details of this
process will be announced before the budget.


[4] A short time later, the Priorities and Planning Secretariat set up a “Program
Analysis Intranet Site”.  This web site was available to provincial public
servants but not to the public and included a “backgrounder” that described
the program review.  The backgrounder explained that on September 15,
1999, all departments and agencies had commenced a two week process so
as to identify their existing programs as part of what the government called
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its “Program Analysis and Options Exercise” (“PAO”).  The web site
described the four “phases” to the PAO.


[5] Phase One was entitled “Finding the Facts”.  Under this phase departments
would be given a template with which to examine any given program so as
to get at and identify such things as its stated purpose, contractual
arrangements, cost, staffing and whether its policy objectives conformed to
the government’s own agenda.  


[6] Phase Two of the PAO was described on the web site as “Looking at the
Results”.  An interdepartmental review team chaired by a senior official
from the Priorities and Planning Secretariat would analyse the results, the
objective being to rank all government programs “in a descending order of
priority”.  This same committee would then measure the results against
“identified fiscal and policy imperatives of the Government”.  Its target date
for completion was October 20, 1999.


[7] Phase Three described as “Testing the Assumptions” would occur in the last
two weeks of October. Deputy ministers and senior officials from all
departments would have an opportunity to vet and debate the committee’s
analysis leading ultimately to a progress report to be in the hands of the
Priorities and Planning Committee at its meeting scheduled for November 2,
1999.


[8] Phase Four was labelled “Drawing the Road Map”.  This segment of the
PAO was optional in that if the Priorities and Planning Committee saw a
benefit in proceeding to this the final phase, then an expanded group might
be formed to develop a detailed set of options for reducing or restructuring
government programs.  As the backgrounder makes clear, the options were
to be presented to Cabinet and if approved by Cabinet, the information to be
acted upon would be back in the hands of government departments in
sufficient time “for inclusion” in the 2000 budget targets.


[9] The exercise, with its investigation, analysis, ranking system and
recommendations was obviously intended to measure the efficacy and utility
of government programs, presumably to decide their worth and what fate lay
in store for those seen to be expendable.


[10] The same themes emphasizing government accountability, fiscal
responsibility and the need to scrutinize the cost and relevance of all
government programs were repeated in speeches made by the Premier and in
various other government releases throughout November.


[11] On December 10, 1999, Mr. O’Connor submitted two Freedom of
Information  (“FOI”) applications.  In his two applications the respondent
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sought to obtain the “template” provided to government departments as part
of Phase One, together with the results of both Phase One and Phase Two. 
Among other things the respondent was obviously interested in learning how
government had ranked its programs as well as details relating to their
staffing costs and relevance. 


[12] His two FOI applications were directed to Dr. Patricia Ripley, the Deputy
Minister of Priorities and Planning Secretariat (“the Secretariat”).  On
January 13, 2000, Mr. O’Connor received a written response to his
applications from Dr. Ripley.  The sought after results of Phases One and
Two were denied.  The “template” for the Phase One program review was
provided, together with certain correspondence, the PC 1999 election
platform and a copy of the October 7, 1999 speech from the throne.  Dr.
Ripley reminded Mr. O’Connor of his right to a review of her decision(s). 
On January 14, 2000, Mr. O’Connor applied to the FOI Review Officer
seeking a review of Dr. Ripley’s response.


[13] On April 11, 2000, the provincial government presented its 2000-2001
budget to the Nova Scotia Legislature.  After debate in the House, the budget
was approved.  Although the budget had several components that were
approved at different times, the last component, the Financial Measures
2000 Act, was given Royal Assent on June 8, 2000.


[14] Throughout May and June 2000, communications ensued between the FOI
Review Officer and Mr. O’Connor bearing upon the officer’s efforts to
review Dr. Ripley’s initial position. The reason stated by Dr. Ripley for
denying Mr. O’Connor’s requests was that the:


... information denied would reveal advice,
recommendations and policy considerations to the
Priorities and Planning Committee, a Committee of the
Executive Council, and the Executive Council.  The
program inventory is part of a multi-year budget process.


[15] In his renewed demands, Mr. O’Connor suggested that he be given access to
the records after first insuring that any advice, recommendations or policy
considerations prepared for the Executive Council or any of its committees
had been severed.  In that way, he might still obtain “objective information”
including the names of programs and their costs, as well as an analysis of
program data showing how the programs were ranked and classified.  


[16] On June 16, 2000, the Review Officer informed the respondent that he had
met with Secretariat officials and been advised that the PAO as laid out in
the government’s web site had not been followed.  Rather a review of each
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program over a four or five year period had been undertaken as part of a
multi-year budget process such that the PAO database (to which access was
restricted and password protected) did provide information, analysis and
advice to government for use in its business and its budget planning, and that
it would be periodically updated. Consequently it was being withheld
because it was said to contain advice, recommendations and policy
considerations of the Priorities and Planning Committee and the Executive
Council that would reveal the substance of deliberations of the Executive
Council or its committees.


[17] The Review Officer agreed that had Phase One been conducted as initially
contemplated, it would have been an entirely “factual exercise” and that the
information in the three “components” under Phase One in the backgrounder
would not contain the “substance of deliberations”.  Having found, however,
that Phase One was not carried out as announced, the Review Officer, after
inspecting the database personally, concluded at page four of his report:


I agree with P & P that the database contains information
that would constitute the substance of deliberations of the
Cabinet.


[18] Notwithstanding this finding the Review Officer recommended that the
Secretariat provide Mr. O’Connor with documents containing the
information described in the three components listed in Phase One of the
PAO.


[19] In response to Mr. O’Connor’s request for a review of his second FOI
application, the Review Officer found that the categorization of government
programs as “essential”, “necessary” or “discretionary” constituted “advice,
views and policy considerations” to Cabinet and was therefore exempt from
disclosure under s. 13(1) of the Freedom of Information and Protection of
Privacy Act, Stats. N.S. 1993, c. 5 as amended by Stats. N.S. 1999, c. 11
(“FOIPOP”).  However he recommended disclosure of “background
information” as defined s. 3(a) of the Act with respect to those programs on
which decisions had been made.


[20] On July 14, 2000, Ms. Ripley advised the respondent that the Secretariat
would follow the Officer’s recommendations.  That is to say background
information would be released as defined in s. 3(1)(a) of the Act respecting
the three components listed in Phase One of the government’s PAO. 
Similarly background information as defined in the Act with respect to those
programs on which decisions had been made, would be made available to
Mr. O’Connor.  By e-mail dated August 9, 2000, in response to the


20
01


 N
SC


A 
13


2 
(C


an
LI


I)







Page: 5


recommendations of the FOI Review Officer, the records were released by
the appellant to the respondent electronically in a portable document format.


[21] The respondent was not satisfied with the FOI Officer’s review and he
appealed Ms. Ripley’s decision to the Supreme Court of Nova Scotia.  The
matter came on for hearing before MacDonald, A.C.J.S.C., in chambers, on
November 29, 2000.  Broadly stated, the proceedings there concerned
whether access to documents prepared for a review of almost 1,200
government programs could be refused on the basis that they were covered
by the exemption protecting deliberations of the Executive Council in s. 13
of FOIPOP.  MacDonald, A.C.J.S.C. ordered the production of information
relating to the review of 86 government programs that had been eliminated. 
He found that the material did constitute advice given and/or
recommendations made to the Cabinet’s Priorities and Planning Committee
by its Secretariat, but that access to it should be granted because the
information sought in relation to those 86 discontinued programs constituted
background information for the purpose of presenting explanations or
analysis to Cabinet for consideration in making a decision that had already
been implemented.  The chambers judge upheld the Nova Scotia
government’s refusal of access to material concerning the roughly 1,000
other programs yet to be reviewed.  


[22] The chambers judge stayed his order pending any further order of the
Supreme Court or the Court of Appeal.  He did so in order to preserve the
appellant’s right of appeal.  Following the chambers judge’s decision, the
appellant released to the respondent material relating to 85 of the 86
programs, but continued to resist disclosure of the material relating to one
such program, chosen at random, so as to preserve its right of appeal.  In a
decision filed March 2, 2001, Cromwell, J.A. of this court sitting in
chambers continued the stay until June 12, the day set for the hearing of this
appeal.


[23] At the appeal, counsel agreed that the stay ought to be extended pending any
further order of this court.


ISSUES
[24] The Province of Nova Scotia as appellant raises three grounds of appeal


arguing that the chambers judge erred in law in:
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(1) interpreting the relationship between s-s. 13(1) and 13(2) of the Act. In
particular, interpreting the meaning of “substance of deliberations” in
s. 13(1) of the Act too narrowly and finding that the “substance of
deliberations” including advice and/or recommendations to Cabinet or
its committees, fell within s. 13(2)(c) of the Act;


(2) broadly interpreting the meaning of “background information” defined
in s. 3(a) of the Act, including the meaning of “feasibility study” in s.
3(a)(ix) of the Act; and


(3) ordering that access be provided in a particular format.
[25] Daniel O’Connor, the respondent and appellant by cross-appeal, advances


four grounds of appeal urging that the chambers judge erred in law in:


(1) finding that the Cabinet exemption in s. 13 of FOIPOP applied to the
records sought by him when there was no or insufficient evidence
before the court that the records were ever actually submitted to
Cabinet or a Cabinet committee;


(2) finding that the Cabinet exemption was not waived when the
documents were shown to certain members of the Legislative
Assembly, who were neither members of Cabinet nor civil servants
providing advice to Cabinet;


(3) finding that the records “would reveal the substance of deliberations of
the Executive Council or any of its committees” as required in s. 13(1)
of FOIPOP; and


(4) finding that s. 13(2)(c)(i)(ii) of FOIPOP applied only to records about
programs that had been eliminated completely, and that decisions to
continue or modify other programs had not been “made public” or
“implemented”.


[26] All of these various grounds require an interpretation of the meaning of s. 13
and certain other defined or related terms of the FOIPOP Act, as well as a
determination of the test to be applied when deciding requests for
information under the Act or subsequent appeals brought as a consequence. 
In order to properly address the important issues arising in this appeal, I
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prefer to combine to some extent the various grounds of appeal advanced by
both the appellant and the respondent and restate them as follows:


ISSUE 1:  Is s. 13 of FOIPOP engaged in this case?  If it is, then,


ISSUE 2:  How is s. 13 to be interpreted and applied to the information
sought by the respondent?


ISSUE 3:  If the circumstances in this case qualify for Cabinet exemption
thereby barring access to the information sought by the respondent, has
entitlement to the exemption been waived as a result of the government’s
actions?


ISSUE 4:  By what authority can the particular format of providing
information deemed accessible, be compelled?


ISSUE 5:  How should costs between the parties be resolved?
[27] Before addressing these issues, I wish to first consider two preliminary


matters: the standard of review and the statutory regime that apply in this
case.


STANDARD OF REVIEW
[28] Under FOIPOP the power of the Supreme Court of Nova Scotia is very


broad.  Section 42 provides:
42 (1) On an appeal, the Supreme Court may


(a) determine the matter de novo; and


(b) examine any record in camera in order to
determine on the merits whether the information in
the record may be withheld pursuant to this Act.


(2) Notwithstanding any other Act or any privilege that is available at
law, the Supreme Court may, on an appeal, examine any record in the
custody or under the control of a public body, and no information
shall be withheld from the Supreme Court on any grounds.
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(3) The Supreme Court shall take every reasonable precaution,
including, where appropriate, receiving representations ex parte and
conducting hearings in camera, to avoid disclosure by the Supreme
Court or any person of


(a) any information or other material if the nature
of the information or material could justify a
refusal by a head of the public body to give access
to a record or part of a record; or


(b) any information as to whether a record exists if
the head of the public body, in refusing to give
access, does not indicate whether the record exists.


(4) The Supreme Court may disclose to the Minister or the Attorney
General of Canada information that may relate to the commission of
an offence pursuant to another enactment by an officer or employee of
a public body.


(5) Where the head of the public body has refused to give access to a
record or part of it, the Supreme Court, if it determines that the head
of the public body is not authorized to refuse to give access to the
record or part of it, shall


(a) order the head of the public body to give the
applicant access to the record or part of it, subject
to any conditions that the Supreme Court considers
appropriate; or


(b)  make any other order that the Supreme Court
considers appropriate.


(6) Where the Supreme Court finds that a record falls within an
exemption, the Supreme Court shall not order the head of the public
body to give the applicant access to the record, regardless of whether
the exemption requires or merely authorizes the head of the public
body to refuse to give access to the record.


[29] Thus, on an appeal to that court, the Supreme Court may decide the case de
novo and as well may decide to examine any record in camera to see if the
information in the record should be withheld.
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[30] There is no appeal provided in the statute to this court.  Thus such a right of
appeal is found in the Judicature Act, R.S., c. 240, s. 1, which states:


38(1) Except where it is otherwise provided by any enactment, an
appeal lies to the Court of Appeal from any decision, verdict,
judgment or order of the Supreme Court or a judge thereof, whether in
court or in chambers.


[31] During argument, we invited counsel to comment on the standard of review
that ought to be applied in this case.  Counsel for the appellant, Province of
Nova Scotia, argued that some degree of deference was owed by this court to
the decision of the learned chambers judge, whereas counsel for the
respondent/appellant by cross-appeal urged that no deference was owed and
that we were as free as the judge in first instance to come to our own
conclusions upon the evidence.  Where as here there was no issue of
credibility, we were encouraged to consider the entire record, decide the
facts and draw our own inferences and conclusions based on our findings.


[32] No cases were referred to us for the standard of review that ought to be
applied by this court to this statute. I am therefore drawn to first principles. 
In his text, Standards of Review Employed by Appellate Courts (Edmonton,
Juriliber Limited, 1994), the Honourable Roger Kerans sums it up well:


... an appellate court is a court of review and not one of original
jurisdiction.  Its task is to consider whether the trial court properly
decided the matters tendered to it and not whether the case could be
decided differently if it were differently conceived or presented. [At p.
21.]


Mr. Kerans examines the reasons why appellate courts should and do limit their
review of lower court decisions.  He rejects the theory that such reticence depends
upon concerns related to credibility or jurisdiction or a floodgates argument.  Mr.
Kerans points out that in Canada there are few restrictions placed by legislatures on
appellate review.  He demonstrates that only a few statutes actually set out or limit
jurisdiction, for example, the workers compensation legislation in this and other
provinces.  Mr. Kerans concludes that:


Appellate courts limit review because they have confidence in the
capacity of first judges to do justice, and see no need to repeat that
process.  This leads to the presumption of fitness ... [At p. 28.]


[33] I endorse Mr. Kerans’ observations, which reflect the rationale underlying
the standard of review in civil cases consistently applied by this court and
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expressed in a long line of cases.  For example, in Davis v. Bathtub King
(Halifax) Ltd. (1991), 104 N.S.R. (2d) 98, Matthews, J.A. stated at p. 100:


Our function is not to retry the case. Appeal courts in innumerable
cases have applied the rule: conclusions of fact cannot be disturbed
unless they are perverse,
or clearly wrong, or unless the trial judge made some "palpable and
overriding error" to use the words of Mr. Justice Ritchie in Stein
Estate et al v. Ship "Kathy K" et al. (1975), 6 N.R. 359 (S.C.C.), at
p. 366.


More recently in MacPhail v. Desrosiers, [1998] N.S.J. No. 353, Justice Hallett
writing for the court stated at §22 :


22 The Supreme Court of Canada in a series of recent cases has
emphatically stated that conclusions on matters of fact by trial courts
are not to be overturned by Courts of Appeal unless there is a gross
and overriding error. However, appellate courts can interfere with
such findings and should do so if the findings are clearly unfounded
or based on a misunderstanding of the evidence. The most often
quoted statement of the Supreme Court of Canada on this issue is that
of McLachlin, J., in Toneguzzo-Norvell v. Burnaby Hospital, 1994]
1 S.C.R. 114 at p. 121:


It is by now well established that a Court of Appeal must not
interfere with a trial judge’s conclusions on matters of fact
unless there is palpable or overriding error.  In principle, a
Court of Appeal will only intervene if the judge has made a
manifest error, has ignored conclusive or relevant evidence, has
misunderstood the evidence, or has drawn erroneous
conclusions from it: see P.(D.) v. S.(C.), [1993] 4 S.C.R. 141, at
p. 188-89 (per L’Heureux-Dube J.), and all cases cited therein,
as well as Geffen v. Goodman Estate, [1991] 2 S.C.R. 353, at
pp. 388-89 (per Wilson J.), and Stein v. The Ship “Kathy K”,
[1976] 2 S.C.R. 802, at pp. 806-8 (per Ritchie J.).  A Court of
Appeal is clearly not entitled to interfere merely because it
takes a different view of the evidence.  The finding of facts and
the drawing of evidentiary conclusions from facts is the
province of the trial judge, not the Court of Appeal.


. . .
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I agree that the principle of non-intervention of a Court of
Appeal in a trial judge’s findings of fact does not apply with the
same force to interferences drawn from conflicting testimony of
expert witnesses where the credibility of these witnesses is not
in issue.  This does not however change the fact that the weight
to be assigned to the various pieces of evidence is under our
trial system essentially the province of the trier of fact, in this
case the trial judge.


[34] Accordingly, in the absence of clear statutory direction to the contrary, the
standard of review under the FOIPOP Act of a lower court’s findings of
fact should be the same as in other civil cases, that is obvious, palpable and
overriding error.  In matters of law, for example conclusions with respect to
the interpretation to be given to legislation, the test is one of correctness. 
These are the standards I have applied in this case.


STATUTORY REGIME
[35] The overall scheme of the Act is relatively straightforward. Its purpose is


expressed clearly in s. 2, which provides:
Purpose of Act
2 The purpose of this Act is
(a) to ensure that public bodies are fully accountable to the public by


(i) giving the public a right of access to records,
(ii) giving individuals a right of access to, and a right to
correction of, personal information about themselves,
(iii) specifying limited exceptions to the rights of access,
(iv) preventing the unauthorized collection, use or disclosure of
personal information by public bodies, and
(v) providing for an independent review of decisions made
pursuant to this Act; and


(b) to provide for the disclosure of all government information with
necessary exemptions, that are limited and specific, in order to


(i) facilitate informed public participation in policy formulation,
(ii) ensure fairness in government decision-making,
(iii) permit the airing and reconciliation of divergent views;
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(c)  to protect the privacy of individuals with respect to personal
information about themselves held by public bodies and to provide
individuals with a right of access to that information. 1993, c. 5, s. 2.


[36] Thus it can be seen that the Legislature has identified three objectives as
constituting the purpose of the Act. First, to ensure that public bodies are
fully accountable to the public. Second, to provide for the disclosure of all
government information, subject to certain exemptions said to be “limited
and specific”. Third, to protect the privacy of individuals over their own
personal information.


[37] The third objective is irrelevant in these proceedings. The first two bear
further consideration.


[38] Section 2(a) provides that one of the statute’s purposes is:
to ensure that public bodies are fully accountable to the public ... 
[Underlining mine.]


[39] Section 2(b) states that a further purpose of the statute is:
to provide for the disclosure of all government information with
necessary exemptions, that are limited and specific, in order to


(i) facilitate informed public participation in public formulation,
(ii) ensure fairness in government decision making,
(iii) permit the airing and reconciliation of divergent views;


[Underlining mine.]
[40] Thus, it seems clear to me that the Legislature has imposed a positive


obligation upon public bodies to accommodate the public’s right of access
and, subject to limited exception, to disclose all government information so
that public participation in the workings of government will be informed,
that government decision making will be fair, and that divergent views will
be heard.


[41] The FOIPOP Act ought to be interpreted liberally so as to give clear
expression to the Legislature’s intention that such positive obligations would
enure to the benefit of good government and its citizens.


[42] I will come back to the provisions purporting to deal with “exceptions” or
“exemptions” later in these reasons.
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[43] Section 3 of the Act is the interpretation section which provides certain
definitions. For our purposes in this case, I need only refer to a few of them.
In s. 3(1)(a), “background information” is defined to “mean” (not “include”)
the twelve specific things or descriptions listed after it.


[44] Section 3(1)(k) provides that:
“record” includes books, documents, maps, drawings, photographs,
letters, vouchers, papers and any other thing on which information is
recorded or stored by graphic, electronic, mechanical or other means,
but does not include a computer program or any other mechanism that
produces records;


[45] Section 3(1)(l) provides:
“Review Officer” means the Review Officer appointed pursuant to
Section 33;


[46] Section 4 provides for the application of the statute. It begins:
4 (1) This Act applies to all records in the custody or under the
control of a public body, including court administration records.


(2) Notwithstanding subsection (1), this Act does not apply to
...


(b) material that is a matter of public record;
[47] A citizen’s right of access to records is described in s. 5. It provides (citing


only the sections material to this case):
Right of Access
5 (1) A person has a right of access to any record in the custody


or under the control of a public body upon complying with
Section 6.
(2) The right of access to a record does not extend to


information exempted from disclosure pursuant to this Act, but if that
information can reasonably be severed from the record an applicant
has the right of access to the remainder of the record.


[48] The duties of the head of the public body are set out in s. 7 of the Act. Upon
receiving an application that meets the statutory requirements, the head of
the public body must - where access to the record or part of the record is
refused - state the reasons and the provisions of the Act upon which the
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refusal is based and alert the applicant to the fact that the applicant may ask
for a review by the Review Officer within 60 days of the applicant becoming
notified of the refusal.


[49] Section 8(2) describes the ways in which the head of a public body may
provide access to a record, depending upon its kind or type of storage.


[50] Beginning with s. 12, under the heading EXEMPTIONS, the Act goes on to
describe the circumstances in which the head of a public body “may” refuse
to disclose information to an applicant. The first such circumstance refers to
inter-governmental affairs and is irrelevant to this case.


[51] The second circumstance is headed Deliberations of Executive Council and
it is upon this section that the Deputy Minister relied in refusing the
respondent’s application for information. I will repeat it verbatim:


Deliberations of Executive Council
13 (1) The head of a public body may refuse to disclose to an
applicant information that would reveal the substance of deliberations
of the Executive Council or any of its committees, including any
advice, recommendations, policy considerations or draft legislation or
regulations submitted or prepared for submission to the Executive
Council or any of its committees.


(2) Subsection (1) does not apply to


(a) information in a record that has been in existence for ten or


more years;


(b) information in a record of a decision made by the Executive


Council or any of its committees on an appeal pursuant to an


Act; or


(c) background information in a record the purpose of which is


to present explanations or analysis to the Executive Council or
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any of its committees for its consideration in making a decision


if


(i) the decision has been made public,


(ii)  the decision has been implemented, or


(iii) five or more years have passed since the decision was made


or considered.


[52] In terms of the burden of proof, s. 45(1) provides:


Burden of proof on head of public body


45(1) At a review or appeal into a decision to refuse an applicant


access to all or part of a record, the burden is on the head of a public


body to prove that the applicant has no right of access to the record or


part.


[53] Before turning to an analysis of the particular provisions of the FOIPOP


Act material to this case, I wish to comment briefly on how the legislation


in Nova Scotia compares to similar legislation in other provinces in Canada. 


Such a  comparison together with the statute’s own legislative history may


be useful when considering the meaning to be attached to its provisions.
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[54] Having compared all of the freedom of information and privacy acts in the


other provinces across Canada, I find that the purpose clause in the Nova


Scotia statute is unique.  This is the only province whose legislation declares


as one of its purposes a commitment to ensure that public bodies are “fully


accountable to the public”(underlining mine).  By comparison, British


Columbia’s Freedom of Information and Protection of Privacy Act,


R.S.B.C. 1996, c. 165 states that the purposes of that statute are “...are to


make public bodies more accountable to the public ...”.  In Alberta their


purpose clause is worded differently than that of either Nova Scotia or


British Columbia.  It does not state whether it is to make public bodies more


or fully accountable.  The statute in that province seems much more


restrictive and is focused mainly upon allowing individuals some access to


information held by public bodies (Freedom of Information and


Protection of Privacy Act, Stats. Alberta 1994, c. F-18.5, as amended). 


There is no purpose section in the Saskatchewan legislation.  There are two


statutes in that province.  One is more general and the other applies to local


authorities.  Manitoba’s legislation, the Freedom of Information and


Protection of Privacy Act, Stats. M. 1997, c. 50, as amended, has a purpose


clause that is almost identical to that of Alberta.  The purpose section of the
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Ontario legislation is not as comprehensive as the Nova Scotia Act


(Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c.


F-31, as amended).  Quebec has two statutes, one giving access to


documents held by public bodies and the other protecting personal


information in the private sector.  The first statute has no purpose section. 


The second statute has an “object” section, as it relates to the civil code of


Quebec.  New Brunswick and PEI have no equivalent legislation. 


Newfoundland’s Freedom of Information Act, R.S.N. 1990, c. F-25, as


amended, is much shorter than most other statutes.  Its purpose section says


nothing about government accountability. FOI statutes in the Yukon and the


Northwest Territories are identical and mirror British Columbia’s statute. 


Their legislation makes clear that the “... purposes of this Act are to make


public bodies more accountable ... and to protect personal privacy ...”.


[55] In summary, not only is the Nova Scotia legislation unique in Canada as


being the only Act that defines its purpose as an obligation to ensure that


public bodies are fully accountable to the public; so too does it stand apart in


that in no other province is there anything like s. 2(b).  As noted earlier, 2(b)


gives further expression to the purpose of the Nova Scotia statute that being:
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b) to provide for the disclosure of all government information with


necessary exemptions, that are limited and specific, in order to


(i) facilitate informed public participation in policy formulation,


(ii) ensure fairness in government decision-making,


(iii) permit the airing and reconciliation of divergent views;


[56] Thus the FOIPOP Act in Nova Scotia is the only statute in Canada


declaring as its purpose an obligation both to ensure that public bodies are


fully accountable and to provide for the disclosure of all government


information subject only to “necessary exemptions that are limited and


specific”.


[57] I conclude that the legislation in Nova Scotia is deliberately more generous


to its citizens and is intended to give the public greater access to information


than might otherwise be contemplated in the other provinces and territories


in Canada.  Nova Scotia’s lawmakers clearly intended to provide for the


disclosure of all government information (subject to certain limited and


specific exemptions) in order to facilitate informed public participation in


policy formulation; ensure fairness in government decision making; and


permit the airing and reconciliation of divergent views.  No other province


or territory has gone so far in expressing such objectives. 
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[58] And so before turning to an analysis of s. 13, its meaning and its application


to this case, I think it important to bear in mind these features that make our


Act unique.


REASONS


ISSUE 1:  Is s. 13 of FOIPOP engaged in this case?


[59] To justify a refusal to disclose information to an applicant, government must


bring itself within s. 13 of the Act.  This section is one of those “necessary


exemptions” mentioned in s. 2(b).  Other such exemptions, not material to


this case, may be found in s. 15 and s. 17 of the Act.


[60] As a first position the respondent challenges the government’s ability to


bring itself within s. 13.  For ease of reference I will repeat the text of s.


13(1).


13 (1) The head of a public body may refuse to disclose to an


applicant information that would reveal the substance of deliberations


of the Executive Council or any of its committees, including any


advice, recommendations, policy considerations or draft legislation or
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regulations submitted or prepared for submission to the Executive


Council or any of its committees.


[Underlining mine.]


[61] The respondent argues that the government cannot avail itself of the


protection of s. 13 because on the facts of this case, there was no evidence


presented that the records sought by the respondent were actually ever


submitted to the full Cabinet or to a Cabinet committee.  In his factum, Mr.


Steele, counsel for the respondent, advances the argument this way:


The evidence before the Court below was that there are three kinds of


formal Cabinet documents:  a Report and Recommendation to


Cabinet, a Memorandum to Cabinet and a Memorandum to the


Priorities and Planning Committee ... there was no evidence before the


Court that the database had ever been included in, or attached to, or


even referred to in, one of these documents.  The only witness put


forward by the government, Mr. Duff, could name only one standing


committee of Cabinet - the Priorities and Planning Committee.  He did


not give evidence that the database was submitted to that committee. 


Mr. Duff’s evidence was that information from the database was given


to three ad hoc committees formed by the government.  Each
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committee included one person who was not a member of the Cabinet,


as well as several Cabinet Ministers.  Mr. Duff described these ad hoc


committees as Cabinet committees, but the respondent submits that


the formal inclusion of a person who was not a Cabinet Minister


means that these ad hoc committees cannot be described as


committees of the Executive Council for the purposes of the FOIPOP


Act.


[62] With respect, there is no merit to the respondent’s first argument.  There was


clearly evidence before the chambers judge upon which he could reasonably


come to the conclusion that the database sought by the respondent did


constitute advice or recommendations prepared for and submitted to Cabinet


for its consideration.  At §27 of his decision, the judge said:


... I have in my Chambers reviewed the subject material.  In so doing,


I find that all the withheld material constitutes advice given and/or


recommendations made to Cabinet’s Priorities and Planning


Committee by its secretariat.  This includes:  


(a) The results of the above categorization process (with


supporting commentary), and
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(b) Each program’s alignment with the Government’s


platform.


[63] Ramsay Duff, Assistant Deputy Minister of Finance, whose primary


responsibility was to coordinate and manage the budget process including


the 2001 budget process, gave affidavit and viva voce evidence that Cabinet


initiated the PAO exercise so as to review government services in the


context of Cabinet’s annual planning and budgeting cycles commencing


with the 2001 budgeting exercise.  Mr. Duff’s evidence confirmed that the


PAO database was submitted to three subcommittees of Cabinet - the


Economics, Social and Governments Committees.  His testimony before the


chambers judge was that:


For the purposes of the budget process, Cabinet chose to break into


these three subcommittees, if you will, to manage the workload to


make it easier for them to manage the budget process.  


[64] Mr. Duff stated that each member of the subcommittees was given, and


worked from, a large legal size binder containing a printed copy of the


portion of the PAO database relating to those departments for which the


particular subcommittee was responsible.  He testified that the


subcommittees then made recommendations to Cabinet.  In addition to Mr.
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Duff’s evidence, the respondent’s own affidavit sworn October 3, 2000 was


before the court.  It provides further evidence that the sought after


information was prepared for submission and was submitted to a Cabinet


committee and that it would reveal the substance of budget deliberations of


Cabinet or its committees within the meaning of s. 13(1) of the Act.  For


example, Mr. O’Connor’s affidavit includes Ms. Ripley’s letters of response


to his initial applications for access, written in her capacity as Deputy


Minister of the Priorities and Planning Secretariat.  She states that the


undisclosed information constitutes “advice, recommendations and policy


considerations to the Priorities and Planning Committee, a Cabinet


committee, and the Executive Council”.  


[65] In my view there was ample evidence on the record before the chambers


judge justifying his conclusion that the government had satisfied the


threshold requirements of s. 13(1) of the Act and had thereby discharged its


burden of proof under s. 45(1).


ISSUE 2:   How is s. 13 to be interpreted and applied to the information sought by


the respondent?


20
01


 N
SC


A 
13


2 
(C


an
LI


I)







Page: 24


[66] At first reading there might appear to be some duplication between


resolution of the first issue and addressing this the second issue on appeal. 


However, the first position taken by the respondent really raised a question


of proof; that is to say whether there was any or sufficient evidence before


the court even entitling the government to rely upon the sheltering


exemption set out in s. 13(1)?  Having satisfied myself that the record before


the chambers judge clearly met the primary threshold of proof, I turn now to


the more difficult question of how s. 13 ought to be interpreted and applied


to the information sought by Mr. O’Connor in this case.


[67] This raises further subsidiary questions including the meaning to be attached


to the words “substance of deliberations” and “submitted or prepared for


submission”; whether the information in the database is of such a nature that


it would reveal the substance of Cabinet’s deliberations; and the relationship


between s. 13(2)(c) and s. 13(1).


[68] The parties have acknowledged that this is the first occasion this court has


had the opportunity to consider s. 13 of the FOIPOP Act, that is the Cabinet


document exemption.  Both the government and the respondent recognize


the importance of Cabinet confidentiality to the public interest and the
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proper functioning of government as a whole, but disagree as to the manner,


or extent to which, such confidentiality is protected.


[69] The essence of the appellant’s argument is that the chambers judge erred in


interpreting the relationship between 13(1) and 13(2) of the Act, in


particular by defining “substance of deliberations” in s. 13(1) of the Act too


narrowly and finding that the “substance of deliberations” including advice


and/or recommendations to Cabinet or its committees, falls within s. 13(2)(c)


of the Act.


[70] By contrast the respondent argues that the chambers judge applied the


exemption in s. 13(2) too broadly.  The respondent says it ought to have


been interpreted in the “limited and specific” manner prescribed by s. 2(b) of


the Act with the result that the exemption available to government in s. 13 is


not broad enough to shelter the information he is after.


[71] I have already explained how the Nova Scotia FOIPOP Act reflects a


deliberate attempt by legislators in this province to articulate and enhance


the principle of government accountability and responsibility for its actions. 


[72] It is also well established in this province that freedom of information


legislation is to be broadly interpreted in favour of disclosure.  In
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McLaughlin v. Halifax-Dartmouth Bridge Commission (1993), 125


N.S.R. (2d) 288, this court observed at p. 293:


The Nova Scotia Freedom of Information Act should be construed


liberally in light of its stated purpose.


Although decided under predecessor legislation, there is no need to depart from the


view expressed in McLaughlin.


[73] The respondent complains that the chambers judge erred in law by giving


special and inappropriate weight to the exemption extended to Cabinet


confidentiality, thereby interpreting s. 13 too broadly.  I cannot agree.  Here


is what the chambers judge said after first citing the direction given by this


court in McLaughlin and similar precedents.


At the same time, it is equally clear that the purpose of s. 13(1) is to


protect Cabinet confidentiality as an important exception to broad


disclosure.


The statement by the chambers judge does not, in my view, give any special or


greater weight to the exemption extended to Cabinet confidentiality.  He merely


confirmed that Cabinet confidentiality is a well recognized and important
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exception to the notion of broad disclosure.  There is nothing in the judge’s


remarks on this point that would contradict the statute’s clear statement of purpose


set out in s. 2.


[74] The decision of the Supreme Court of Canada in Carey v. Ontario, [1986] 2


S.C.R. 637 assists in understanding the historical evolution, rationale and


significance of Cabinet confidentiality.  While that case did not concern


freedom of information legislation, the observations of Justice La Forest


writing for a unanimous court are instructive.  His analysis describes Cabinet


confidentiality as promoting the public interest, not impeding it.  He


observes that the public interest in protecting Cabinet documents from


disclosure is more properly described as a public interest immunity than a


privilege of the Crown.  Under the heading “Rationale for Non-disclosure of


Cabinet Documents” beginning at §43, Justice La Forest elaborates on the


nature of a public interest in Cabinet confidentiality.  While recognizing the


argument favoring candor as a legitimate basis for preserving  Cabinet


privilege in order that government policy might be conceived and debated


openly and behind closed doors, La Forest, J. identified “the proper


functioning of government” as the primary rationale for Cabinet
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confidentiality.  In this, Justice La Forest preferred the reasons given by


Lord Reid in Conway v. Rimmer, [1968] A.C. 910:


... The best explanation is that of Lord Reid.  For him it was not


candour but the political repercussions that might result if Cabinet


minutes and the like were disclosed before such time as they were of


historical interest only. [At §49.]


[75] Later in his judgment, Justice La Forest approved the following statement of


Lord Reid in Conway:


... To my mind the most important reason is that such disclosure


would create or fan ill-informed or captious public or political


criticism.  The business of government is difficult enough as it is, and


no government could contemplate with equanimity the inner workings


of the government machine being exposed to the gaze of those ready


to criticize without adequate knowledge of the background and


perhaps with some axe to grind. [At §49.]


[Underlining mine.]


[76] Justice La Forest concluded his own reasons on this point by stating:


...  I would agree that the business of government is sufficiently


difficult that those charged with the responsibility for running the
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country should not be put in a position where they might be subject to


harassment making Cabinet government unmanageable. [At §50.]


[77] The Court’s expressions in Carey concerning the primary and lesser values


that underlie the public interest in Cabinet confidentiality are not misplaced


when considering the statutory exceptions to disclosure under FOIPOP


legislation.


[78] I turn now to the way in which the principle of Cabinet confidentiality finds


expression in s. 13 of the Nova Scotia FOIPOP Act.


[79] The first clue to the manner in which s. 13 is to be interpreted is found in the


purpose clause, s. 2.  It is significant that this purpose clause, unique to Nova


Scotia in the ways I have already demonstrated, contains not one but two


directives as to how exceptions are to be considered.  As we have seen, s.


2(a) indicates that one of the purposes of the statute is to ensure that public


bodies are fully accountable to the public and one of the ways of ensuring


that objective is by:


2(a)(iii) specifying limited exceptions to the rights of access


[Underlining mine.]


[80] In s. 2(b), the statute goes on to express a further purpose, namely:
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to provide for the disclosure of all government information with


necessary exemptions, that are limited and specific ...


[Underlining mine.]


[81] Thus it can be seen that “exceptions” are to be “limited” (s. 2(a)(iii)) and


“exemptions” are to be “limited and specific” (s. 2(b)).  While the


Legislature chose different words when setting its own parameters to the


exceptions or exemptions,  I draw no meaningful distinction between the


selected characterizations.


[82] Given such a clear expression of intent on the part of the Legislature, I


cannot accept the appellant’s argument that the Cabinet document exemption


contained in s. 13(1) should, to quote from the appellant’s factum, “be


broadly construed under the Act to accomplish the purpose of the


exemption”.  To my mind the approach suggested by the appellant is neither


contemplated nor required. I see s. 13(1) as exempting the whole concept of


Cabinet confidentiality, a discrete concept, limited and specific, from the


general duty of disclosure.  The provisions from the purpose section to


which I have just referred simply make it clear that in order to achieve the


Act’s stated objectives, any exemptions or exceptions to the obligation upon


a fully accountable government to provide its citizens with government
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information, must be limited and specific. Logic would dictate that any


limitations upon the stated objective of insuring that public bodies are fully


accountable, must be few and tightly drawn. They must be clearly identified


and the basis upon which such a request for information might be refused,


must be clearly stated.


[83] This then leads to an analysis of the meaning of the words “the substance of


deliberations” and “submitted or prepared for submission”.  Counsel for the


appellant places considerable reliance on the approach taken by the British


Columbia Court of Appeal in Aquasource Ltd. v. British Columbia


(Information & Privacy Commissioner), [1999] 6 W.W.R. 1.  Not


surprisingly the respondent takes the position that statements and


conclusions of the Court of Appeal in that case have limited application to


the matter before us here.  It would be helpful to briefly review the facts of


that case and then consider how it came to be applied by the chambers judge


to the information sought by Mr. O’Connor.


[84] Unlike this case, the issue arising in Aquasource came before the British


Columbia Court of Appeal as an appeal from a judicial review of a decision


made by that province’s Privacy Commissioner.  Aquasource was in the


business of producing, selling and exporting bottled water.  It was anxious to
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secure a bid for a contract to supply water to a drought stricken community


in California.  In March 1991 the provincial government, by an order in


council, established a moratorium on the issuance of new water-export


licenses effectively nullifying Aquasource’s bid.  In its various attempts to


rectify the situation, Aquasource sought copies of all information that had


been considered by the B.C. Cabinet in coming to its decision.  In response


to its application, Aquasource obtained excerpts severed from a single


document that had been submitted to Cabinet by the Ministry of


International Business and Immigration.  Aquasource then applied pursuant


to s. 52 of that province’s Act for a review of the Ministry’s refusal.  Section


12 of the B.C. statute reads:


12(1) The head of a public body must refuse to disclose to an


applicant information that would reveal the substance of deliberations


of the Executive Council or any of its committees, including any


advice, recommendations, policy considerations or draft legislation or


regulations submitted or prepared for submission to the Executive


Council or any of its committees.


[85] But for this mandatory requirement obliging the head of a public body in


British Columbia to refuse to disclose such information (whereas in Nova
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Scotia the provision is discretionary), the operative text of the B.C. statute is


the same as s. 13(1) of the FOIPOP Act in Nova Scotia.


[86] In 1994 the B.C. Privacy Commissioner ordered the Ministry to reconsider


its decision.  Aquasource applied for judicial review on the basis that the


Commissioner did not have jurisdiction to refer the matter back to the


Ministry and was instead required to order the Ministry to release the whole


of the document.  The court directed the Commissioner to reconsider the


case and make such findings of fact as he considered appropriate.  In 1995


the Commissioner concluded that the Ministry was obliged by s. 12 to refuse


access to the severed portions of the document.  Aquasource applied once


again for judicial review asking that the Commissioner’s order be set aside. 


In 1996 the province’s Supreme Court upheld the Commissioner’s order. 


This led to the matter coming before the British Columbia Court of Appeal


in 1998.  Justice Donald wrote for the court and dismissed the appeal. He


described the document that had been submitted to the court in a sealed


packet as consisting of 11 pages of text and numerous other pages of


appendices, tables and a financial impact assessment.  A senior policy


analyst testified that he prepared the document at the request of Cabinet and
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that he had been asked questions relating to it by Cabinet ministers during a


Cabinet committee meeting.


[87] As we are here dealing with an appeal taken from the decision of a judge of


the Nova Scotia Supreme Court as opposed to judicial review of a


Commissioner’s order, I need not concern myself with the factors addressed


by Mr. Justice Bastarache in his majority reasons in Pushpanathan v.


Canada (Minister of Employment and Immigration) (1998), 160 D.L.R.


(4th) 193 or that portion of the judgment of Donald, J.A. in Aquasource,


referring to them.  Instead I will address my remarks to Justice Donald’s


interpretation of the phrase “substance of deliberations”.  To lend context to


his analysis I must first refer, as did he, to the position taken by counsel


representing Aquasource in its demand for production.  Its counsel said:


41  It is submitted that the phrase “substance of deliberations” on its


ordinary and natural interpretation must mean the essence or core


content of the deliberations which would be the actual views,


opinions, thoughts, ideas and concerns of the members of the cabinet.


...


44 The fact that the legislature specifically restricted the obligation


not to disclose  “information that would reveal the substance of
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deliberations of the executive council” suggests that the legislature


intended the restriction under section 12(1) to be a narrow one limited


to documents that would actually reveal the views of cabinet.


[Underlining mine.]


[88] Donald, J. A. declined to accept the narrow reading of s. 12(1) urged upon


him by Aquasource.  I agree with his rejection of that interpretation.  Having


done so, I must respectfully disagree with his stated reasons and, further,


with his ultimate conclusion concerning the test to be applied.


[89] Donald, J.A. explained:


39  I do not accept such a narrow reading of s. 12(1). Standing alone,


"substance of deliberations" is capable of a range of meanings. 


However, the phrase becomes clearer when read together with


"including any advice, recommendations, policy considerations or


draft legislation or regulations submitted ....".  That list makes it plain


that "substance of deliberations" refers to the body of information


which Cabinet considered (or would consider in the case of


submissions not yet presented) in making a decision.  An exception to


this is found in s. 12(2)(c) relating to background explanations or


analysis which I will discuss later.
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...


41 It is my view that the class of things set out after "including" in s.


12(1) extends the meaning of "substance of deliberations" and as a


consequence the provision must be read as widely protecting the


confidence of Cabinet communications.


[90] With great respect while I agree that the equivalent of their s. 12(1) ought


not to be given the narrow interpretation urged by the Aquasource


Corporation in that case, my reasons for coming to that conclusion are


different than those expressed by the British Columbia Court of Appeal.  In


my respectful view, it miscasts the inquiry required in a s. 13(1) analysis to


say that:


... ‘substance of deliberations’ refers to the body of information which


Cabinet considered (or would consider ...) in making a decision.


Neither do I read this provision “as widely protecting the confidence of Cabinet


communications”, as did the Court of Appeal in Aquasource.


[91] To my mind there is no need to give the kind of broad, expansive definition


to “substance of deliberations” urged by either the government in the


Aquasource case, or by the appellant in a matter before us. Rather than
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focusing the inquiry on the “kind” or “body” of information, the question


that ought to be asked is whether by its disclosure, the substance of Cabinet


deliberations would be revealed.


[92] In my opinion, an earlier decision of the B.C. Privacy Commissioner in


another case, referred to by the court in Aquasource, properly describes the


approach to be taken whenever a s. 13(1) analysis is triggered.  It is the


approach I favour and is expressed in this way:


... The information is prepared for Cabinet and its committees.  It


forms the basis for Cabinet deliberation and so its disclosure would


reveal the substance of Cabinet deliberations because it would permit


the drawing of accurate inferences with respect to those deliberations.


[Underlining mine.]


Thus the question to be asked is this:  Is it likely that the disclosure of the


information would permit the reader to draw accurate inferences about Cabinet


deliberations?  If the question is answered in the affirmative, then the information


is protected by the Cabinet confidentiality exemption under s. 13(1).


[93] In my respectful opinion, this is a much easier test to apply than that


expressed by the court in Aquasource as:


20
01


 N
SC


A 
13


2 
(C


an
LI


I)







Page: 38


Does the information sought to be disclosed form the basis for


Cabinet deliberations?


[Underlining mine.]


To put the question that way would, in practical terms, be very difficult to answer,


or ever prove.


[94] Whenever an application for information is filed, the head of the public


body, or the Review Officer, or a reviewing court, must examine the


information to see if the test I have described, is satisfied.  Among other


questions, the examiner will want to know:  how the information is labeled


or characterized by government, what it purports to be or do, and what, in


fact, it is or does.  However, no government can hide behind labels.  The


description or heading attached to the document will not be determinative. 


The hyperbole accompanying speeches or press releases will not be decisive. 


There is no shortcut to inspecting the information for what it really is and


then conducting the required analysis under s. 13 to see if its disclosure


would enable the reader to infer the essential elements of Cabinet


deliberations.  The Review Officer must always be wary of such traps before


embarking upon the necessary inquiry.
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[95] Before leaving the subject of the test to be applied in any s. 13(1) analysis, I


wish to comment briefly on the chain or list of words that follow the phrase


“substance of deliberations”.  For ease of reference I will note again the


material parts of s. 13(1):


... may refuse to disclose ... information that would reveal the


substance of deliberations of the Executive Council or any of its


committees, including any advice, recommendations, policy


considerations or draft legislation or regulations ...


[Underlining mine.]


Counsel for the appellant, Province of Nova Scotia, urged us to adopt the approach


taken by the B.C. Court of Appeal in Aquasource and find that the additional


chain of words I have emphasized should be taken to extend the meaning of


“substance of deliberations”, thus broadening the protection of confidentiality


afforded Cabinet communications.  Again, with great respect, I am not inclined to


follow the reasoning expressed in Aquasource.  Rather, the words add context and


are subsumed by the accurate inferences test I have just explained.  In my opinion,


the words “including any advice, recommendations, policy considerations or draft


legislation or regulations” following “substance of deliberations” in s. 13(1) are
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simply added so as to provide specific examples of “information”, thus removing


any ambiguity as to whether such things are in fact included.  See for example,


National Bank of Greece (Canada) v. Katsikonouris, [1990] 2 S.C.R. 1029 at


pp. 1040-41.


[96] Having stated the test I will turn now to a consideration of the approach


taken by the chambers judge in this case.


[97] As noted earlier, the appellant here complains that the chambers judge took


too narrow a view of s. 13 and that he ought to have adopted the broad


approach adopted by the British Columbia Court of Appeal in Aquasource


so as to “widely protect the confidence of Cabinet communications”.  I have


already determined that such expanded protection is neither justified nor


warranted. It is true that at paras. 21-22 of his decision the chambers judge


(after first referring to the approach taken by the B.C. Court of Appeal in


Aquasource) states,


On the other hand, “substance” could refer to Cabinet’s  actual


deliberation process. In other words, only that information touching


on the actual deliberations would be protected. This view would


significantly limit the s. 13(1) exception in favour of more


Government disclosure. 
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With respect, when comparing the two approaches,  I prefer the latter


interpretation. To interpret the “substance of deliberations”  as


protecting all information “form [ing] the basis of Cabinet


deliberations”, would paint Cabinet confidentiality with too broad a


brush. Cabinet may base its deliberations on a variety of data, some of


which deserves no protection at all. In fact in the case at bar,  the


Respondent released to the Appellant information that arguably could


have “formed the basis for Cabinet’s deliberations”. Let me use a


refer (sic) to  example. The cost of each program is no secret. In fact


the Respondent, properly released each program’s actual costs and


future projected costs. Yet this uncontested information would have


clearly “form[ed] the basis for Cabinet deliberations”.


Yet the chambers judge qualifies that observation when at paras. 23-24 he states:


However, at the same time s. 13(1) protects  more than Cabinet’s 


actual deliberations (in a verbatim sense). It would also protect


information that would infer the “substance of cabinet deliberations”


(in a tangential sense). As the subsection provides, this would include
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“...advice [or] recommendations...prepared for submission to Cabinet


or any of its committees...”.


However, as earlier stated, a distinction must be made between advice


(which is protected) and mere factual information (which must be


disclosed). This distinction was recognized recently by the Manitoba


Court of Queen’s Bench in Jaslowski v.  Manitoba (Minister of


Justice) [1999] M.J. No.  348  when considering a similar advice and


recommendation exemption, Clearwater J. at paragraph 10 noted:


The subsection 23(1)(a) and (b) exemption (advice to a


public body – sections 38, 39 and 41 of the old Act) has


been considered by this court on more than on occasion


[see Brousseau v.  Manitoba (Minister of Industry, Trade


and Tourism (1996), 116 Man.R. (2d) 8 and Pollock v. 


Manitoba (Minister of Justice) (1995), 103 Man.R. (2d)


64].  The purpose of this exemption is [to] promote open


and candid discussion and advice internally within the


government with respect to the deliberative and decision-


making process.  The “advice” referred to in s.  23(1)(a)


and (b) must contain more than mere information [see a
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decision of the Ontario Access and Privacy Commission


dealing with a similar provision in Ontario’s Freedom of


Information and Protection of Privacy Act, 1987, in order


#118 (appeal 890172)].   [Emphasis added]


[98] At §25 the chambers judge endorsed a statement made by Commissioner


Sidney Linden (as he then was) in Order 118, Institution: Ministry of


Transportation, [1989] O.I.P.C. No. 81 (Appeal 890172), where the then


Commissioner said:


 In my view, “advice”, for the purposes of subsection 13(1) of the Act,


must contain more than mere information.  Generally speaking, advice


pertains to the submission of a suggested course of action, which will


ultimately be accepted or rejected by its recipient during the


deliberative process.


[99] Finally the chambers judge continued at §26:


I accept Commissioner Linden’s analysis completely.  Advice is part


of the deliberation process.  It deserves s.  13(1) protection.  The facts


upon which the advice is  based need not be protected.


[100] So although in paras. 20 and 21 the chambers judge spoke of the two


extremes, it seems to me that he ultimately chose a middle ground, the


20
01


 N
SC


A 
13


2 
(C


an
LI


I)







Page: 44


essence of which is that any information from which one could likely infer


the substance of Cabinet deliberations is sheltered by s. 13(1).


[101] In my opinion the chambers judge’s general approach reflects the test as I


have explained it, at least insofar as it addresses the proper focus of a s.


13(1) inquiry.  I do not intend my reasons to be taken as an endorsement of


the judge’s reflections on the meaning of “advice” or the distinction he cast


between “advice” and “facts”. In this case I need not go so far as to say


whether the chambers judge was right in his observation that “... mere


factual information ... must be disclosed”.  The distinction between advice


given to Cabinet which is sheltered by the s. 13(1) exemption and “mere


factual information” does not arise in this case.  We need not explore the


possible scenarios where, in other circumstances, a legitimate claim might


well be advanced to protect factual information submitted to Cabinet from


which their deliberations might then be inferred.  


[102] In the result the chambers judge did not err in the interpretation he gave to s. 


13(1).  Furthermore, the approach he took in applying its provisions to the


evidence he examined privately in his Chambers led him to conclude that the


material did amount to advice given and/or recommendations made to a
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Cabinet committee and from which one could likely accurately infer their


deliberations, and was thus exempt from disclosure pursuant to s. 13(1).


[103] I turn now to a consideration of the chambers judge’s approach to the


relationship between s. 13(1) and s. 13(2).


[104] The chambers judge recognized that s-s. 13(2) stands as an exception to the


exemption available to government under s. 13(1).  He said:


In keeping with the Act’s theme of openness, s. 13(2) recognizes that


Cabinet confidentiality is less significant with the passage of time and


when advice has been acted upon by Cabinet. [At §29.]


[105] Having found that the Cabinet confidentiality exemption had been


established under s. 13(1), the chambers judge then had to decide whether


any of the three exceptions set out in s. 13(2) applied to the circumstances


before him.  Clearly 13(2)(a) and (b) and (2)(c)(iii) were irrelevant.  Thus


the only remaining relevant portions of s. 13(2)(c) requiring his


consideration were:


13(2) Subsection (1) does not apply to


(c)   background information in a record the purpose of which is to


present explanations or analysis to the Executive Council or any of its


committees for its consideration in making a decision if
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(i) the decision has been made public,


(ii) the decision has been implemented, ...


[106] The two subsidiary questions that then arose were whether or not a decision


had been “made public” or “implemented” and if so, was the information


“background information”?  In order for the information sought by Mr.


O’Connor to be revealed - it first having been determined that it was


protected from disclosure by virtue of s. 13(1) - the chambers judge would


have to be satisfied that the requirements of this exception to the exemption


were met.  He found that they had.  At this point it would be helpful to


consider what I view as the true practical relationship between s. 13(1) and s.


13(2).


[107] I have already commented upon the Legislature’s clearly expressed intention


to promote values like responsibility, accountability and transparency for the


mutual benefit of government and its citizens under FOIPOP legislation.


All of this is reflected in this province’s unique purpose section set out in s.


2 of the Act.  What s. 13 provides is a carefully worded exemption to


preserve and protect the principle of Cabinet secrecy for the important


reasons mentioned by Justice La Forest is Carey v. Ontario, supra.  Thus


in my view s. 13 is an example of the limited and specific, necessary
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exemptions referred to in s. 2(b) of FOIPOP.  Section 13(1) leaves a


discretion to the head of a public body that will extend broadly to the whole


substance of Cabinet and Cabinet committee deliberations but nevertheless


is limited and specific in the sense that it is exempted from the rules of


disclosure imposed on all other information in government hands.


[108] Subsection 13(2) begins:


Subsection (1) does not apply to ...


That is to say, s. 13(2) delineates those situations wherein the head of a public


body has no discretion to refuse to produce the sought after information.  The


obvious intent of the Legislature in adding s. 13(2) was to provide those few and


specific limits to the scope of s. 13(1), rather than purporting to specify “limited


exceptions to the right of access” referred to in s. 2(a)(iii).


[109] From the list of excepted circumstances - that is to say, those situations


wherein there would be no discretion to refuse disclosure - the only


circumstance applicable to this case is s. 13(2)(c).  This subsection clearly


requires the disclosure of “background information in a record the purpose


of which is to present explanations or analysis” to Cabinet or its committees,


provided any one of the additional prescribed characteristics in (i), (ii), or
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(iii) is attained.  In this case, it is acknowledged that the decision by


government has been implemented and made public.  The judge having


found  that the information is “advice and/or recommendations”,  the


information sought by Mr. O’Connor could only be released if it were


deemed to be “background information” under s. 13(c).  The phrase


“background information” in s. 13(2)(c) is narrowly defined in s. 3(a) of the


Act to “mean” only 12 possible things, the things listed in subclauses


(3)(a)(i) through (xii).  This therefore reflects the Legislature’s clear intent to


provide an exhaustive list of what is meant by “background information”


disclosable under s. 13(2).  Having chosen the word “means” rather than


“includes” the Legislature must have intended the definition to be a


complete list of the things that comprised it, and to which no others would


be added.


[110] The chambers judge found as a fact that the PAO was very much an ongoing


effort.  He wrote:


In reviewing all the materials both released and unreleased, and all the


evidence before me,  I find that the program review is very much a


work in progress. Except for 86 programs that have been eliminated, it


is not something upon which a final decision has been “implemented
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or made public” . ...  To release this type of advice while an exercise is


“in stream” would risk the orderly process of government which


s.13(1) is designed to protect ...


I agree with his conclusion, in this respect, as to the ongoing nature of the PAO in


providing advice to government for its consideration in making decisions


concerning the continued life of all government programs under review.  But for the


86 programs that had already been eliminated, no decision concerning the others


had been made public or been implemented by government.


[111] The remaining question, for the purposes of this appeal, is whether the


chambers judge erred in deciding that the PAO for the 86 eliminated


programs was “essentially a feasibility study” as defined in s. 3(a)(ix) of the


Act and therefore accessible by the respondent in that it then qualified as


“background information” under s. 13(c). 


[112] The appellant makes a persuasive argument that the PAO is not a feasibility


study.   The Concise Oxford Dictionary, (1990) 8th Ed., defines “feasible” as:


practicable, possible; easily or conveniently done.


[113] The phrase “feasibility study” is defined as:


a study of the practicability of a proposed project.
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[114] In Black’s Law Dictionary, 6th ed., “feasible” is defined as: 


Capable of being done, executed, affected or accomplished. 


Reasonable assurance of success.  See Possible.


[115] The appellant argues that the PAO database was not directed towards


measuring whether programs were capable of being accomplished or had a


reasonable assurance of success.  It does not contain a proposed plan or


method, nor any assessment.  Rather in the appellant’s submission the PAO


is exactly what it says:  a policy, analysis and options exercise; a


management tool in government’s multi-year budget and business planning


process designed and employed to assist in aligning delivery of government


programs to the new government’s policy objectives, fiscal targets and


agenda.  The Province protests that neither government nor an applicant


should be expected to, nor concerned about having to “shoehorn” the sought


after information into one of these listed categories, to ensure a fit.


[116] While I admit to some difficulty with the chambers judge’s conclusion, I am


not prepared to say that he committed reversible error by finding that the


PAO database constituted a feasibility study, thus meeting the statutory


definition of background information.  It is not my function to retry the case. 
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The test is not what I would have done had the matter come before me in


first instance but rather, whether the judge’s finding amounts to a


“palpable”, “gross”, and “overriding” error.  Based on the evidence before


him, I am not prepared to say that it was.


ISSUE 3:   If the circumstances in this case qualify for Cabinet exemption thereby


barring access to the information sought by the respondent, has entitlement to the


exemption been waived as a result of the government’s actions?


[117] I find no merit to the respondent’s argument that an exemption for Cabinet


confidentiality here was waived when the documents were shown to certain


members of the Legislative Assembly who were neither members of Cabinet


nor civil servants providing advice to Cabinet.  In my view these arguments


were correctly rejected by the chambers judge.  As is made clear by s. 5 of


the Public Service Act, R.S., c. 376, as amended, the Priorities and Planning


Committee is a committee of Cabinet.  From time to time persons other than


Cabinet ministers may be appointed to the committee. There was no waiver


of Cabinet confidentiality when the documents were shown to the three


caucus members, who had been included as members of the three Cabinet
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subcommittees.  The evidence discloses that a single caucus member was


assigned to each of the three Cabinet subcommittees into which Cabinet


divided itself so as to facilitate its workload in reviewing the PAO database


for budget decision making.  That did not amount to a general waiver of


Cabinet privilege such that any member of the public might then exercise a


right under the FOIPOP Act to access the PAO database.


ISSUE 4:  By what authority can the particular format of providing information


deemed accessible, be compelled?


[118] Here the appellant argues that the learned chambers judge erred in law in


ordering that access be provided in a particular electronic format. Prior to the


judge’s decision, the information supplied to the respondent had been


forwarded electronically in a portable document format (PDF) which was


found by the respondent to be much less user-friendly than the “access”


format in which the database was originally created.  


[119] The appellant complains that by, in effect, ordering the government to


provide the information to Mr. O’Connor in the access format, the chambers


judge exceeded his jurisdiction and set a dangerous precedent.
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[120] Technically the appellant is right.  There is no authority in the FOIPOP Act


enabling the judge to do what he purported to do when he said:


... it only makes sense to provide all the relevant information in


“access” format and I so order. 


[121] However, it is hard to fault the chambers judge’s directions.  The “access”


format had already been prepared by government.  In other words it was “on


the shelf” and immediately available to the respondent at no additional


effort, expense or inconvenience to the government.  In those circumstances,


it seems to me to be perfectly reasonable for the chambers judge to have


given the direction he did.  This ought not to be taken as establishing an


unwarranted or unnecessary precedent.  As the chambers judge himself


recognized in the very next line of his judgment:


By doing so I am not saying that all FOIPOP Act applicants shall


have their choice of formats. This aspect of my ruling is specific to the


facts of this case.   [At §50.]


[122] I do not propose saying anything more about this aspect of the appeal.


ISSUE 5:    How should costs between the parties be resolved?
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[123] The appellant takes the position that in chambers each party agreed to bear


their own costs and that the order of the trial judge reflected their agreement. 


The appellant points out that the respondent did not appeal the order on


costs.  The respondent argues that because, in his submission, there “were no


obstacles to your [this court] deciding the case afresh”, any costs


arrangements at trial were never intended to be binding on the respondent on


appeal.


[124] I agree with the appellant.  Success has been divided.  I would make no


order with respect to costs.  Both the appeal and the cross-appeal are


dismissed.


Saunders, J. A.
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Concurred in:


Freeman, J.A.


Bateman, J.A.
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[IPC Order 22/October 21, 1988] 


Appeal Number 880008


O R D E R


This appeal was received pursuant to subsection 50(1) of the 


Freedom of Information and Protection of Privacy Act, 1987 (the 


"Act") which gives a person who has made a request for access to 


a record under subsection 24(1) of the Act a right to appeal any 


decision of a head under the Act to the Commissioner. 


The facts of this case and the procedures employed in making 


this Order are as follows: 


1. On January 6, 1988, the Management Board of Cabinet (the 


"institution") received a request from the appellant for: 


"All records pertaining to the decision to extend 


government financing to separate schools from June, 1983 to 


June, 1985 including: 


_ reviews of the financial, political, educational and 


social impact of extension of government financing; 


and


_ any polls which included a question or questions 


dealing with extension of (sic) separate schools; and 


_ correspondence with other ministries". 


2. On January 28, 1988, the institution advised the requester 


by letter that it did not have any polls in its custody 
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[IPC Order 22/October 21, 1988] 


which included a question or questions dealing with the 


extension of funding to separate schools.  In addition, the 


institution informed the requester that it did not have any 


records containing reviews of the political, educational 


and social impact of extension of financing.  Accordingly, 


access was denied on the basis that the records did not 


exist.


The institution further stated that the request for 


correspondence with other ministries had been transferred 


to the Ministry of Education pursuant to section 25 of the 


Act, and the portion of the request concerning financial 


impact was transferred in part to the Ministry of Treasury 


and Economics pursuant to the same section of the Act.


Access to the institution's record concerning the financial 


impact of extension of government financing was denied 


under subsection 12(1)(e) of the Act.


3. On February 7, 1988, the requester wrote to me appealing 


the institution's denial of access.  Notice of the appeal 


was sent to the institution. 


4. Between February 7, 1988 and April 13, 1988, the records in 


question were examined by representatives of my office, and 


efforts were made by an Appeals Officer to settle the case. 


5. By April 13, 1988, it was clear that settlement was not 


possible, and I gave notice on that date to the institution 


and the appellant that I was conducting an inquiry to 


review the decision of the head.  Representations were 


invited from each party. 


19
88


 C
an


LI
I 1


40
2 


(O
N


 IP
C


)







- 3 - 


[IPC Order 22/October 21, 1988] 


6. On May 5, 1988, written representations were received from 


the institution. 


7. By letters dated June 10, 1988 and June 13, 1988 to the 


institution and appellant respectively, I advised the 


parties that an oral inquiry would be held in order to 


further address the issues raised in the appeal. 


8. On June 30, 1988, I held an oral inquiry which was attended 


by the appellant, his counsel, and a representative for the 


institution.


It should be noted at the outset that the purpose of the Act as 


defined in subsection 1(a) is to provide a right of access to 


information under the control of institutions in accordance with 


the principles that information should be available to the 


public and that necessary exemptions from the right of access 


should be limited and specific.  Further, section 53 of the Act


provides that the burden of proof that the record or a part of 


the record falls within one of the specified exemptions in the 


Act lies with the head. 


The issues arising in this appeal are as follows: 


A. Whether the record in question falls within the subsection 


12(1)(e) mandatory exemption. 


B. Whether the institution has a duty under subsection 


12(2)(b) to seek the consent of the Executive Council 


before denying access to a record where an exemption is 


being claimed under subsection 12(1). 
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C. Whether the severability requirements of subsection 10(2) 


apply to the record in question. 


ISSUE A: Whether the record in question falls within the 
subsection 12(1)(e) mandatory exemption.


Subsection 12(1)(e) reads as follows: 


A head shall refuse to disclose a record where the 
disclosure would reveal the substance of deliberations 
of an Executive Council or its committees, including 
...


(e) a record prepared to brief a minister of the 
Crown in relation to matters that are before or 
are proposed to be brought before the Executive 
Council or its committees, or are the subject of 
consultations among ministers relating to 
government policy;... (emphasis added) 


The institution submits that the record in question, dated 


June 29, 1985, is a document prepared to brief the Chairman of 


Management Board of Cabinet on matters that were proposed to be 


brought before Management Board, a committee of Cabinet, and the 


Executive Council.  In the institution's view, the record 


contains matters that were the subject of consultation between 


the Chairman of Management Board and the Minister of Education 


relating to a government decision and the formulation of 


government policy.  These matters were in fact brought before 


the Management Board of Cabinet on September 10, 1985, and it is 


acknowledged by the institution that the record in question will 


not be used again. 


The institution argues that disclosure of the record at this 


time would reveal the substance of deliberations of Management 
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Board with respect to the financial implications of the 


extension of separate school funding, and as such falls within 


the definition of Cabinet records under subsection 12(1) of the 


Act.  It is further submitted that disclosure would reveal the 


government's decision with respect to the timing for review of 


the financial implications of the decision by Management Board, 


and as such the record should be protected from release. 


The appellant submits that the exemption provided by subsection 


12(1)(e) is temporary in nature and expires after the record has 


been presented and dealt with by Cabinet.  In the opinion of the 


appellant, the use of the present tense in subsection 12(1)(e) 


precludes its application to a record which has already been 


presented to Cabinet.  In his view, had the Legislature intended 


the exemption to continue after consideration by Cabinet, the 


proper tense would have been used. 


I accept the appellant's argument, and find that the record at 


issue does not fall within the exemption provided by subsection 


12(1)(e).  The use of the present tense in the subsection 


precludes its application to a record that has already been 


presented to and dealt with by the Executive Council or its 


committees.


However, this finding with respect to subsection 12(1)(e) is not 


determinative of the issue of disclosure of the record in 


question.  Consideration must be given to the proper 


interpretation of the introductory wording of subsection 12(1). 


The introductory text of subsection 12(1) reads: 
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A head shall refuse to disclose a record where the 
disclosure would reveal the substance of deliberations 
of an Executive Council or its committees, including
... (emphasis added). 


The proper interpretation of this subsection is dependent on the 


meaning of the word 'including' at the end of the text.  Are the 


subparagraphs that follow 'including' an exhaustive list of the 


types of documents that meet the requirements of subsection 


12(1), or are they an additional list of specific types of 


records deemed to qualify as exempt Cabinet records? 


Interpretation of the word 'including' has been the subject of 


discussion by both jurists and academics.  In Dreidger, 


Construction of Statutes, 2nd ed. (1983) at page 18, the author 


states:


"The standard guide for draftsmen is that 'means' 
restricts and 'includes' enlarges.  This is what Lord 
Watson had to say in Dilworth v. Commissioner of 
Stamps:


The word 'include' is very generally used in 
interpretation clauses in order to enlarge the meaning 
of words or phrases occurring in the body of a 
statute; and when it is so used these words or phrases 
must be construed as comprehending, not only such 
things as they signify according to their natural 
import, but also those things which the interpretation 
clause declares that they shall include." 


At page 21 the author also makes reference to a decision in the 


case of Re Atlantic Sugar et al (No. 2) wherein Hughes C.J.N.B 


said:


"Including instead of limiting has the opposite 
effect.  In Re Grindlay Master, J.A., adopted the 
meaning of 'including' accepted by Mulock, C.J.O., in 
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delivering the judgment of the Ontario Court of Appeal 
in Phillips v. Joseph, which I think is applicable...: 


"The word 'including' ...in my opinion means 
something in addition... The weight of 
authorities I think show that the word 
'including' is ordinarily construed as an 
enlargement of what had preceded it ... [It] is 
not a word of limitation.  Rather it is a word of 
enlargement, and in ordinary signification 
implies that something else has been given beyond 
the general language which precedes it." 


In my opinion, the use of the word 'including' in subsection 


12(1) of the Act should be interpreted as providing an expanded 


definition of the types of records which are deemed to qualify 


as subject to the Cabinet records exemption, regardless of 


whether they meet the definition found in the introductory text 


of subsection 12(1).  At the same time, the types of documents 


listed in subparagraphs (a) through (f) are not the only ones 


eligible for the exemption; any record where disclosure would 


reveal the substance of deliberations of an Executive Council or 


its committees qualifies for exemption under subsection 12(1). 


Applying my interpretation of subsection 12(1) to the facts of 


this case, and having considered the representations of both 


parties to this appeal, I am satisfied that the record at issue 


meets the definition of an exempt Cabinet record. 


The record was in fact reviewed by the Management Board of 


Cabinet, which is a statutory committee of the Executive 


Council, pursuant to subsection 3(1) of the Management Board of 


Cabinet Act, R.S.O. 1980, c. 254 as amended, and the contents of 


the record, if disclosed, would reveal the substance of 


deliberations of this Cabinet committee. 
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In his submission, the appellant points out that the only 


exemption relied upon by the institution in its notice of 


refusal was subsection 12(1)(e), and argues that it is not open 


for the institution to seek the benefit of a different exemption 


during the appeal process.  Although I have some reservations in 


seeing the broader application of subsection 12(1) as a 


different exemption, I do accept that it is an argument that was 


presented to the appellant for the first time during the appeal 


process.


In my Order in Appeal Number 880010 released on September 8, 


1988, I addressed the issue of new or different grounds for 


refusing access to records being introduced at the appeal stage.  


At page 3 of my Order I stated: 


"I expect that the introduction of new or different 
grounds for refusing access to records at the appeals 
stage will be the exception rather than the rule...  
[I]t slows the process down.  However, I understand 
and accept that the parties may not always be aware, 
at the first instance, of all arguments they will 
eventually want to make". 


As I pointed out in Appeal Number 880010, when a new or 


different issue is introduced, it is my responsibility as 


Commissioner to ensure that all parties are made aware of the 


issue and given an opportunity to respond to it.  In this case, 


the appellant was aware of all grounds argued by the 


institution, and his counsel addressed the issue of the 


availability of other exemptions and the proper interpretation 


of subsection 12(1) during his submissions. 


ISSUE B: Whether the head has a duty under subsection 12(2)(b) 
to seek the consent of the Executive Council before 
denying access to a record where an exemption is being 
claimed under subsection 12(1).
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Subsection 12(2)(b) reads as follows: 


Despite subsection (1), a head shall not refuse under 
subsection (1) to disclose a record where,... 


(b) the Executive Council for which, or in respect of 
which, the record has been prepared consents to 
access being given. 


The appellant submits that it is incumbent upon the head to seek 


consent of the Cabinet before deciding whether or not to 


disclose the record.  He argues that one of the central purposes 


of the Act is to disclose as much government information as 


possible, and that a narrow interpretation of 


subsection 12(2)(b) is inconsistent with this purpose. 


The institution submits that subsection 12(2)(b) does not create 


an absolute requirement to seek consent of the Executive Council 


in all cases involving Cabinet records.  The head points out 


that the wording used in subsection 12(2)(b) does not impose an 


explicit statutory obligation on the head to seek consent, and 


he goes on to identify the practical difficulties in seeking 


consent for the release of a record prepared for a previous 


Executive Council.  The institution further submits that the 


reason for including subsection 12(2)(b) in the Act was to 


provide the Executive Council with the ability to release a 


record that would otherwise be barred from release, due to the 


mandatory nature of the subsection 12(1) exemption, for a period 


of 20 years. 


I considered the issue of Cabinet consent under subsection 


12(2)(b) in my Order in Appeal Number 880006.  On page 9 of that 


Order, I outline my reasons for deciding that the subsection 
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"...does not impose an absolute requirement on the head to seek 


the consent of the Cabinet in all cases where an exemption under 


subsection 12(1) is contemplated by the institution".  I based 


my decision on the grounds that: 


"...the Act imposes no clearly defined absolute 
requirement for the Cabinet to consider all subsection 
12(1) rulings; it would be impractical to impose an 
absolute requirement; and it would be inappropriate in 
some circumstances to require a head to seek Cabinet 
consent."


In my opinion, the circumstances of each case must dictate 


whether or not the head seeks Cabinet consent.  However, as 


stated on page 11 of my Order in Appeal Number 880006: 


"...in all cases, it is incumbent on the head to be 
mindful of the option available under subsection 
12(2)(b) and direct his or her mind to whether or not 
consent of the Cabinet should be sought." 


I am also of the view that the discretion of the head to seek 


consent must be exercised irrespective of whether the requester 


has asked the head to do so as part of a request for subsection 


12(1) records. 


Subsection 12(2)(b) provides no express guidance on appropriate 


criteria for a head to consider in deciding whether to seek 


Cabinet consent.  These criteria will develop with time and 


experience, but could perhaps include the following:  the 


subject matter contained in the records;  whether or not the 


government policy contained in the records has been announced or 


implemented;  whether the record would reveal the nature of 


Cabinet discussions on the position of an institution;  or 
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whether the records have, in fact, been considered by the 


Cabinet.  I want to emphasize that this list is by no means 


exhaustive or definitive and is only included in an effort to 


identify examples of the types of criteria I feel should be 


considered.


In the present case, the head has indicated that he has given 


due consideration to whether Cabinet consent should be sought 


and exercised his discretion against doing so.  Having examined 


the record and reviewed the reasoning contained in his 


submissions, I find nothing improper or inappropriate with the 


exercise of his discretion and would not alter his decision on 


appeal.


ISSUE C: Whether the severability requirements of subsection 
10(2) apply to the record in question.


Subsection 10(2) provides: 


Where an institution receives a request for access to 
a record that contains information that falls within 
one of the exemptions under sections 12 to 22, the 
head shall disclose as much of the record as can 
reasonably be severed without disclosing the 
information that falls under one of the exemptions. 


I also addressed the issue of severance in my Order in Appeal 


Number 880006.  At page 13 of that Order I stated: 


"The inclusion of subsection 10(2) reinforces one of 
the fundamental principles of the Act, that 'necessary 
exemptions from the right of access should be limited 
and specific' (subsection 1(a)(ii)).  An institution 
cannot rely on an exemption covered by sections 12 to 
22 of the Act without first considering whether or not 
parts of the record, when considered on their own, 
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could be disclosed without revealing the nature of the 
information legitimately withheld from release." 


The key question raised by subsection 10(2) is one of 


reasonableness.  As I found in Appeal Number 880006: 


"...it is not reasonable to require a head to sever 
information from a record if the end result is simply 
a series of disconnected words or phrases with no 
coherent meaning or value.  A valid subsection 10(2) 
severance must provide the requester with information 
that is in any way responsive to the request, while at 
the same time protecting the confidentiality of the 
portions of the record covered by the exemption". 


I have reviewed the record at issue in this appeal and have 


concluded that no information that is in any way responsive to 


the request could be severed from the document and provided to 


the requester without disclosing information that legitimately 


falls within the subsection 12(1)(e) exemption. 


In enacting the Freedom of Information and Protection of Privacy 


Act, 1987, the Legislature acknowledged the need for all


government records to fall within the purview of the Act.  That 


is not the case in many jurisdictions, including our own 


Canadian federal system, where Cabinet records are explicitly 


excluded from coverage under the Access to Information Act and 


are not reviewable by the federal Information Commissioner.  The 


Ontario Act, on the other hand, while creating an exempt class 


of records, makes any refusal subject to appeal and independent 


review by the Commissioner. 


As Commissioner, I have the right to see all records for which a 


Cabinet (section 12) exemption is claimed, and to satisfy myself 


that the records do fall within the terms of the exemption.  


That is precisely what I did in this case.  As an independent 


officer of the Legislature, I am not bound to accept an 


19
88


 C
an


LI
I 1


40
2 


(O
N


 IP
C


)







- 13 - 


[IPC Order 22/October 21, 1988] 


institution's decision that a record qualifies for an exemption; 


the Act gives me a mandate to obtain and review the records as 


well as a responsibility to exercise my own judgement in each 


appeal.  That is what I fully intend to do in every case. 


In the circumstances of this appeal, my Order is that the head's 


decision not to disclose the records at issue in this appeal is 


upheld.


Original signed by:            October 21, 1988
Sidney B. Linden                   Date 
Commissioner
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Appeal P-910115 
 


Ministry of Financial Institutions 
 







 


 
[IPC Order P-331/July 16, 1992] 


ORDER 
 
 
The Ministry of Financial Institutions (the institution) received the following request under the 
Freedom of Information and Protection of Privacy Act (the Act) for access to: 
 


All studies commissioned by the Ontario Government since its election in 
September 1990 pertaining to automobile insurance. 


 
The costs of each study; a list of all studies; who conducted each study; the date 
each study was commissioned and the date each study was presented to the 
government and a copy of each study. 


 
Also, a list of any and all studies currently being prepared on automobile 
insurance; who is conducting the studies and when they are expected to be 
completed.  Also, that a copy of these studies be made available to me upon their 
completion. 


 
A list of any and all studies being considered by the government on automobile 
insurance. 


 
The institution provided the requester with a list of studies commissioned by the government, 
including the names of the individuals or companies that prepared the studies and the dates that 
the studies were commissioned and presented to the government. The institution also provided 
the appellant with a bibliography outlining the studies being considered by the government.  The 
institution denied access to copies of the studies pursuant to sections 12, 13, 15, 17, 18 and 19 of 
the Act. The institution also denied access to a list of the costs of the studies pursuant to section 
18 of the Act. 
 
The requester appealed the institution's decision to this office. 
 
During mediation, the appellant confirmed that the bibliography satisfied his request as it related 
to which studies were being considered, and agreed to restrict his appeal to copies of the studies 
commissioned by the government and a list of their costs. 
 
Because further attempts to mediate the appeal were unsuccessful, notice that an inquiry was 
being conducted to review the decision of the head was sent to the appellant and the institution. 
Enclosed with the Notice of Inquiry was a report prepared by the Appeals Officer, intended to 
assist the parties in making their representations concerning the subject matter of the appeal. 
Representations were received from both parties. 
 
In its representations the institution withdrew several of the claimed exemptions, and agreed to 
release a list of the costs of the studies. I am advised that this list has now been provided to the 
appellant and, therefore, it is no longer at issue in this appeal. A list of the records which remain 
at issue, together with the exemptions claimed for each, is attached to this order as Appendix A. 
 
BACKGROUND: 







- 2 - 
 


 
[IPC Order P-331/July 16, 1992] 


 
In its representations, the institution outlines the process established by the government to 
consider the automobile insurance issue.  In late 1990, Cabinet recommended the creation of an 
ad hoc committee on automobile insurance, the Cabinet Committee on Automobile Insurance 
(the CCAI).  The mandate of the CCAI was to review auto insurance issues.  Its membership 
consisted of several ministers and senior civil servants, as well as various policy advisors.  The 
CCAI met on several occasions in late 1990 and early 1991, and reported directly to the Policy 
and Priorities Board of Cabinet (the P&P Board). 
 
Cabinet also recommended the creation of a working group on public auto insurance under the 
auspices of the Cabinet Office.  The purpose of this working group was to advise and assist the 
CCAI.  Subsequently, the working group was reconstituted and control of the project was 
transferred to the Ministry of Financial Institutions where the working group became known as 
the Ontario Automobile Insurance Review. 
 
Subsequently, an additional body, known as the Deputy Minister's Advisory Committee, was 
created in order to update the several other ministries whose programs might be affected by 
developments in the automobile insurance review process. 
 
All of the records at issue in this appeal were commissioned by the CCAI and circulated to 
various members of the working group on public automobile insurance for extensive review and 
discussion. 
 
ISSUES: 
 
 
The issues arising in this appeal are: 
 
A. Whether the mandatory exemption provided by section 12 of the Act applies to the 


records. 
B. Whether the discretionary exemptions provided by sections 15, 18 and/or 19 of the Act 


apply to Records 3 and 4. 
 
C. Whether the discretionary exemption provided by section 13 of the Act applies to 


Records 6 and 12. 
 
SUBMISSIONS/CONCLUSIONS: 
The institution submits that the introductory words of section 12(1) apply to exempt all records.  
This part of section 12(1) reads as follows: 
 


A head shall refuse to disclose a record where the disclosure would reveal the 
substance of deliberations of an Executive Council or it committees, 


 
For the purposes of this appeal, I adopt the following interpretation of section 12(1), outlined by 
former Commissioner Sidney B. Linden in Order 22: 
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In my opinion, the use of the word including in subsection 12(1) of the Act should 
be interpreted as providing an expanded definition of the types of records which 
are deemed to qualify as subject to the Cabinet records exemption, regardless of 
whether they meet the definition found in the introductory text of subsection 
12(1).  At the same time, the types of documents listed in subparagraphs (a) 
through (f) are not the only ones eligible for exemption; any record where 
disclosure would reveal the substance of deliberations of an Executive Council or 
its committees qualifies for exemption under subsection 12(1). 


 
In this appeal the institution states that, with the exception of Record 5, the records themselves 
were never placed before Cabinet or its committees.  In these circumstances, in order for a record 
to qualify for exemption under section 12(1) it must "reveal the substance of deliberations of an 
Executive Council or its committees".  In my view, disclosure of a record would reveal the 
substance of deliberations if the disclosure of information contained in the record would permit 
the drawing of accurate inferences with respect to the actual deliberations (Order P-226). 
 
The institution states that although many issues relating to public automobile insurance were 
finalized with the introduction of Bill 164 in December of 1991, policy development with respect 
to other issues relating to automobile insurance reform is currently ongoing, and will require 
further consideration of the records at issue in this appeal by Cabinet. 
 
The institution's representations were accompanied by the sworn affidavit of the Executive Co-
ordinator, Priority Projects, Cabinet Office (the Co-ordinator) who was assigned responsibility 
for day to day management of the automobile insurance reform project. The affidavit outlines in 
detail the circumstances surrounding the creation and consideration of the records. The following 
is a summary of the Co-ordinator's comments. 
 
Records 1 & 2 
 
Record 1 summarizes automobile insurance issues in Ontario from a historical perspective. It 
also contains a proposal for research to address communications issues related to automobile 
insurance reform. This record was discussed with the Minister of Financial Institutions and 
various advisors and consultants after which it was agreed that the research proposal should be 
carried out.  Record 2 contains the results of the research. The substance of both documents was 
discussed at the CCAI on January 15, 17 and 29, 1991, and at P & P Board on February 11, 
1991.  The Co-ordinator also states that the substance of Record 2 was discussed at Cabinet on 
subsequent occasions. 
 
Records 3 & 4 
 
Records 3 and 4 are legal opinions which canvass issues related to automobile insurance reform. 
The issues identified in the opinions were presented to CCAI on January 24, 1991, and to P & P 
Board on February 11, 1991.  The Co-ordinator also indicates that the substance of these 
documents was raised in Cabinet on several subsequent occasions. 
 
Record 5 
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This record is an analysis of the automobile insurance system in Quebec. A copy of this report 
was presented to the CCAI on November 29, 1990 and was discussed by that committee then and 
again on December 13, 1990.  The substance of the document was considered by the P & P 
Board on February 11, 1991, and by Cabinet on several subsequent occasions. 
 
Record 6 
 
Record 6 is a summary of issues related to the proposed public automobile insurance scheme. It 
was prepared by a consultant retained by the Government.  The Co-ordinator states that: 
 


This record provided preliminary analysis and advice which formed part of the 
foundation of future work conducted by the Automobile Insurance Review that 
was provided to Cabinet for its consideration. 


 
The Co-ordinator also states that this document was actually discussed by Cabinet on March 6, 
1991 and that the advice contained in the report was summarized for the P & P Board on 
February 11, 1991. 
 
Records 7 to 11 
 
Records 7, 8, 9, 10 and 11 were all prepared by an actuarial firm commissioned by the 
government.  These records are, respectively, a policy options paper regarding funding 
alternatives; a report discussing transitional issues; a report on various types of automobile 
insurance delivery systems; a report summarizing the experience of other jurisdictions with 
alternative automobile insurance schemes; and a policy paper discussing the pros and cons of 
implementing a public automobile insurance scheme.  The substance of all of these records was 
considered either by Cabinet or one of its committees.  Specifically, Records 7, 8, 9 and 11 were 
discussed at Cabinet on March 6, 1991; Records 7, 8, and 11 were discussed at P & P Board on 
February 11, 1991; and, Records 7 and 10 were discussed at CCAI in January 1991. 
 
Record 12 
 
This report outlines cost estimates and discusses timing issues regarding the computer systems 
necessary for a public automobile insurance system.  The report was prepared by a computer 
systems consultancy firm commissioned by the Government in 1990.  The substance of this 
document was used for a presentation to the P & P Board in February 1991 and for a discussion 
at Cabinet on March 6, 1991. 
 
In its representations the institution points out that Cabinet has limited time to deal with any 
given issue and that as a result, background or working papers are summarized for the 
convenience of Cabinet. In this case, the institution states, all of the records were incorporated 
into submissions which were made to the CCAI, P & P Board or directly to Cabinet.  The 
institution submits that because the content of the records was used as the basis for these 
submissions, their disclosure would reveal the substance of deliberations of the CCAI, P & P 
Board or Cabinet. 
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The appellant makes no specific reference to section 12 in his representations.  He states that the 
previous government "released a number of actuarial studies to me" and that as a result "the 
precedent for release of such documents was set".  In my view, the fact that a previous 
government released other actuarial studies to the appellant is not determinative of the issue in 
the context of this appeal. The request which forms the basis of this appeal was made under the 
Act, and I must base my decision on whether the institution has discharged its burden of 
establishing that the records qualify for exemption under the Act. 
 
I have carefully reviewed the representations of the parties and the circumstances of this appeal 
and I am satisfied that the disclosure of the records would permit the drawing of accurate 
inferences with respect to the substance of deliberations of an Executive Council or its 
committees.  Therefore, in my view, the records qualify for exemption under section 12(1) of the 
Act. 
 
In his representations, the appellant states that "the records in issue would be of real assistance to 
the legislature and the public".  It would appear from this statement that the appellant is raising a 
public interest argument, and the possible application of the so-called "public intent override" 
contained in section 23 of the Act.  It should be noted that, although section 23 applies to many 
of the exemptions contained in the Act, it does not apply to the Cabinet record exemption 
contained in section 12. 
 
Because I have found that the records are properly exempt under section 12, it is not necessary 
for me to consider Issues B and C. 
 
ORDER: 
 
I uphold the head's decision. 
 
 
 
 
 
Original signed by:                                                   July 16, 1992                 
Tom Mitchinson 
Assistant Commissioner 
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APPENDIX A 
 


 
 
 
1. Study entitled "Auto Insurance Research Plan:  Proposal"  prepared by Donegan 


Consulting, received on December 20, 1990 - Section 12(1). 
 
2. Study entitled "Creative Planning Groups Study Auto Insurance" prepared by 


Donegan Consulting, received January 1991 - Section 12(1). 
 
3. Study entitled "Legal Opinion Re:  Auto Insurance" prepared by Hogan and 


Hartson, received February 4, 1991 - Sections 12(1); 15(a); 18(1)(d), (g); 19. 
 
4. Study entitled "Legal Opinion Re:  Auto Insurance" prepared by Goodman and 


Goodman, received February 1, 1991 - Sections 12(1); 15(a); 18(1)(d), (g); 19. 
 
5. Document entitled "Societe de l'Assurance automobile du Quebec" prepared by 


Jim Mundy, received November 28, 1990 - Section 12(1). 
 
6. Study entitled "Driver Owned Insurance Plan; a discussion paper" prepared by 


Joseph P. Pereira, commissioned January 28, 1991 - Sections 12(1); 13(1). 
 
7. Document entitled "Funding Principles" prepared by William M. Mercer Limited, 


commissioned October 1990 - Section 12(1). 
 
8. Study entitled "Interim Insurance Mechanisms" prepared by William M. Mercer 


Limited, commissioned September 1990 - Section 12(1). 
 


9. Document entitled "Private Public Insurance Scenario" prepared by William M. 
Mercer Limited, commissioned November 1990 - Section 12(1). 


 
10. Document entitled "Country Survey of Auto Insurance" prepared by William M. 


Mercer Limited, commissioned December 1990 - Section 12(1). 
 
11. Document entitled "Public Auto Insurance: the case for and against" prepared by 


William M. Mercer Limited, commissioned December 1990 - Section 12(1). 
 
12. Untitled Document prepared by Strategic Computing, commissioned December 
17, 1990 - Sections 12(1); 13(1). 
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Appeals PA-990117-1, PA-990118-1 and PA-990076-1 
 


 
Cabinet Office
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NATURE OF THE APPEAL: 
 
Cabinet Office received a request under the Freedom of Information and Protection of Privacy Act  (the 
Act) for access to electronic and hardcopy versions of the Aappointment book or books, or scheduling 
book@ of a named employee of the Premier=s Office, for the time period June 1995 to September 15, 1998. 
 Cabinet Office is responsible for processing requests for access to records held by the Premier=s Office. 
 
The requester then submitted the following second request to Cabinet Office: 
 


I understand from [Cabinet Office] that [the named employee=s] scheduling diary (July 
1995-December 1997) has been deleted from his computer ...  I request that your office 
attempt to obtain the July 95-December 1997 scheduling diary from the government 
computer system.  I believe you will find that either there is a system backup or that a 
secretary has a copy.  Alternatively, I request that you search for paper records with a 
secretary or assistant to obtain a full or partial listing of 95-97 appointments. 


 
With respect to the first request, Cabinet Office stated that records for the period June 1995 up to and 
including September 9, 1997 do not exist.  However, Cabinet Office located responsive records for the 
time period September 10, 1997 to September 15, 1998, and granted partial access to them.  For those 
parts of the records to which access was denied, Cabinet Office claimed exemptions pursuant to sections 
12, 18, 19 and 21 of the Act. 
 
With respect to the second request, Cabinet Office explained that records for the period September 10, 
1997 to December 1997 had been dealt with in the first request, and added that it had attempted, 
unsuccessfully, to locate the computer system backup of records for July 1995 to September 9, 1997.  
Cabinet Office also stated that no assistant to the named employee had a separate electronic version of the 
appointment schedule because the employee had given his assistants proxy access to the same calendar 
management database.  [A number of different calendar management databases were used by the Premier=s 
Office during the time period covered by the requests.  Unless a specific database is relevant to a particular 
topic under discussion in this order, I will simply refer to these various databases as a single Adatabase@.]   
 
The Cabinet Office also located three additional pages of records through a search of the files of the named 
employee=s current and former secretaries, and provided the requester with partial access, claiming section 
21 as the basis for denying access to the rest. 
 
With respect to both requests, Cabinet Office stated that some information contained in the records was 
being withheld because its disclosure might reveal personal information of third parties.  Cabinet Office 
notified 58 individuals (the affected persons), pursuant to section 28 of the Act, seeking representations 
concerning the possible disclosure of the information relating to them.  Following consideration of the 
submissions received from 31 of the affected persons, Cabinet Office granted access in full to the 
information relating to 18 affected persons, access in part to information relating to one affected person, and 
denied access in full to the remainder pursuant to section 21(1) of the Act. 
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Cabinet Office also claimed that information contained in the records relating to activities conducted by the 
named employee in his personal capacity, and not as an employee, was not in the custody or under the 
control of the Premier=s Office. 
 
One individual appealed Cabinet Office=s decision to grant access to certain pages of records, claiming that 
disclosure would be an unjustified invasion of personal privacy pursuant to section 21(1) of the Act; that the 
information on these pages was not in the custody or control of the Premier=s Office; and that the request 
was frivolous, vexatious and an abuse of process (Appeal PA-990076-1). 
 
The requester appealed Cabinet Office=s decisions regarding custody or control and the denial of access, 
and also claimed that records should exist with respect to the time period of June 1995 to September 9, 
1997.  Appeal PA-990117-1 was assigned to Cabinet Office=s response to the first request, Appeal PA-
990118-1 to the second. 
 
During mediation a number of events occurred: 
 
1. Cabinet Office confirmed that during the time period  September 10, 1997 to July 9, 1998, the 


particular calendar management database used by the Premier=s Office allowed users to colour 
code entries and to individually designate meaning to each of the colours.  This software also 
produced a legend which shows the particular colours and their meanings.  Cabinet Office 
confirmed that some of the records at issue in these appeals have colours attributed to them.  
Cabinet Office also retrieved the relevant legend.  The requester indicated that he wished to pursue 
access to the coloured records and the legend which would identify the meaning of each of the 
colours. 


 
2. Cabinet Office also identified additional information relating to some of the appointments for the 


period September 10, 1997 to July 9, 1998.  This information consists of supplementary or more 
in-depth details relating to some of the appointments. 


 
3. Cabinet Office agreed to provide the requester with an access decision covering the coloured 


records, the legend and the additional information referred to in the preceding two paragraphs.  
However, because no decision had been made by Cabinet Office prior to the end of mediation, the 
issue of whether Cabinet Office was in a Adeemed refusal@ situation by not providing the appellant 
with a decision letter with respect to these records was included as an issue in this inquiry. 


 
4. Cabinet Office claimed that an entry for October 24, 1997 is not responsive to the requests.  The 


requester disagrees, so the question of whether this information is responsive is an issue in this 
inquiry. 


 
5. Cabinet Office produced a copy of the records retention schedule for the Premier=s Office. As a 


result, the requester abandoned the claim that Cabinet Office=s search for records was not 
reasonable. 
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6. Cabinet Office clarified that before disclosing records to the requester, it identified one additional 
entry (Wednesday, November 26, 1997 for the time period 1:30 pm to 4:00 pm) that was being 
withheld for purposes of consistency.  This page was added to the scope of Appeal PA-990076-1. 


 
7. The requester claimed that there is a compelling public interest in the disclosure of all  records in the 


three appeals, pursuant to section 23 of the Act. 
 
The records which remain at issue in these appeals consist of 167 printed copies of the electronic 
appointment schedule of the named employee, in whole or in part. 
 
I sent a Notice of Inquiry to Cabinet Office, the requester, the 40 parties who were notified by Cabinet 
Office at the request stage and did not consent to disclosure of their personal information, and 12 other 
individuals identified in the records who had not been notified at the request stage but who I felt should also 
be provided with a copy of the Notice in order to have the opportunity to make representations.  
Representations were received from Cabinet Office and 12 other parties, but not from the requester. 
 
In its representations, Cabinet Office states that it is no longer relying on section 19 of the Act as an 
exemption claim.  Because this is the only exemption which Cabinet Office applied to the 1:30 pm entry on 
Friday November 28, 1997, this part of the record should be disclosed.  In addition, all objections to the 
disclosure of the entry for Thursday, November 27, 1997 from 8:00 am to 2:00 pm have been withdrawn, 
and this part of the record should also be disclosed.  The claim that the request was frivolous and vexatious 
and an abuse of process has also been withdrawn. 
 
Cabinet Office provided the requester with an access decision, dated August 31, 1999, with respect to the 
coloured records, the legend and the additional information relating to some of the appointments.  
Consequently, the Adeemed refusal@ issue has been removed from the scope of this inquiry. 
 
PRELIMINARY MATTERS: 
 
CHARACTERIZATION OF THE RECORDS 
 
In the Notices of Inquiry sent to the parties, and in the foregoing discussion, I have referred to individual 
pages containing entries for a particular day as Arecords@ for the purpose of these appeals.  That was the 
format used by Cabinet Office in responding to the requests, and also the format submitted to me in the 
context of these appeals.  However, this particular paper format merely represents one of many possible 
ways in which the information contained in the electronic calendar management database can be displayed. 
 
The nature of an electronic calendar management database permits users to manipulate entries in ways that 
organize and/or display them either individually or together with other entries related by a common 
characteristic identified by the user.  A Arecord@ could be anything from a single entry up to and including the 
entire database.  That determination must be made on the basis of the nature of the specific request and the 
circumstances of a particular appeal.  In Order P-1281, I determined that an entire relational database 
containing corporate registration data should be treated as a single Arecord@ for the purpose of addressing 
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the issues in that appeal.  In the present appeals, because the entries are electronic, and are created and can 
be amended, classified or deleted one entry at a time, I find that each entry in its electronic format should be 
characterized as a separate Arecord@.  The  individual printed pages of entries for each day - the form in 
which the material has been provided to me - merely represent a convenient way of organizing the entries in 
order to permit Cabinet Office to respond to the requests and to permit me to process these appeals.   
 
For ease of reference, I will continue to refer to the paper documents before me as the Arecords@, but my 
decisions will be made on an individual entry basis. 
 
The two pages at issue in Appeal PA-990118 are individual paper records containing information about 
electronic records that no longer exist.  I will also make my decisions for these pages on an entry-by-entry 
basis.  
 
RAISING OF DISCRETIONARY EXEMPTIONS BY AFFECTED PARTIES 
 
In their representations, two affected persons claimed that entries relating to them on two dates should be 
exempt under section 19 of the Act.  Cabinet Office did not originally claim section 19 for these records, 
and has in fact withdrawn its section 19 exemption claim.  Because of the way in which I will be disposing of 
the other issues in these appeals, it is not necessary for me to consider whether these affected parties should 
be permitted to raise this discretionary exemption claim. 
 
Two other affected persons raised the application of section 12(1)(a) of the Act to information relating to 
them which appear on two dates.  Because section 12 is a mandatory exemption claim, I will consider this 
issue, if necessary, in the discussion which follows. 
 
RESPONSIVENESS OF AN ENTRY FOR OCTOBER 24, 1997 
 
Cabinet Office claims that a reference to an 11:45 appointment on October 24, 1997 between two 
government officials that did not involve the named employee was included in the appointment schedule to 
explain the need for an earlier scheduled briefing of one of the government officials by the named employee. 
 According to Cabinet Office, the named employee did not attend the 11:45 meeting nor was he intended to 
attend.  Because the entry is not about the named employee=s schedule, Cabinet Office submits that it is not 
responsive to the request. 
 
Previous orders of the Commissioner have established that in order to be responsive, a record must be 
Areasonably related@ to the request.  As former Adjudicator Anita Fineberg stated in Order P-880:  
 


In my view, the need for an institution to determine which documents are relevant to a 
request is a fundamental first step in responding to a request.  It is an integral part of any 
decision by a head.  The record itself sets out the boundaries of relevancy and 
circumscribes the records which will ultimately be identified as being responsive to the 
request.  I am of the view that, in the context of freedom of information legislation, 
Arelevancy@ must mean Aresponsiveness@.  That is, by asking whether information is 
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Arelevant@ to a request, one is really asking whether it is Aresponsive@ to a request.  While it 
is admittedly difficult to provide a precise definition of Arelevancy@ or Aresponsiveness@, I 
believe that the term describes anything that is reasonably related to the request. 


 
(See also, for example, Orders P-1051, P-1591, PO-1645, PO-1698 and PO-1707) 
 
The request is worded as follows: 
 


Please release a copy of [the named employee=s] appointment book or books, or 
scheduling book from June 1995 to today=s date.  If [the named employee] keeps his 
appointments electronically, please release an electronic copy.  If he keeps track of his 
appointments in a day planner or some similar book, please release photocopies. 


 
The request does not specify that it is limited to only the named employee=s appointments, and whether or 
not this entry forms part of the named employee=s own schedule has no bearing on its responsiveness.  
Because the record contains information related to the subject matter of the request, I consider it to be 
responsive.  Cabinet Office will be required to provide the requester with a decision on access to this entry. 
 
DISCUSSION: 
 
CUSTODY OR CONTROL 
 
Section 10(1) of the Act states: 
 


Every person has a right of access to a record or a part of a record in the custody or under 
the control of an institution unless,  


 
(a) the record or the part of the record falls within one of the  


exemptions under sections 12 to 22; or 
 


(b) the head is of the opinion on reasonable grounds that the request 
for access is frivolous or vexatious. 


 
It is clear from the wording of section 10(1) that in order to be subject to an access request under the Act, a 
record must either be in the custody or under the control of an institution (see, for example, Orders M-1078 
or P-1397). 
 
In Order 120, former Commissioner Sidney B. Linden made the following comments regarding the issue of 
custody and control: 
 


I feel it is important that [custody and control] be given broad and liberal interpretation in 
order to give effect to [the] purposes and principles [of the Act]. 
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I agree.  He went on to outline what he felt was the proper approach to determining whether specific 
records fell within the custody or control of an institution: 
 


In my view, it is not possible to establish a precise definition of the words "custody" or 
"control" as they are used in the Act, and then simply apply those definitions in each case.  
Rather, it is necessary to consider all aspects of the creation, maintenance and use of 
particular records, and to decide whether "custody" or "control" has been established in the 
circumstances of a particular fact situation. 


 
In doing so, I believe that consideration of the following factors will assist in determining 
whether an institution has "custody" and/or "control" of particular records: 


 
1. Was the record created by an officer or employee of the 


institution? 
 


2. What use did the creator intend to make of the record? 
 


3. Does the institution have possession of the record, either because 
it has been voluntarily provided by the creator or pursuant to a 
mandatory statutory or employment requirement? 


 
4. If the institution does not have possession of the record, is it being 


held by an officer or employee of the institution for the purposes of 
his or her duties as an officer or employee? 


 
5. Does the institution have a right to possession of the record? 


 
6. Does the content of the record relate to the institution's mandate 


and functions? 
 


7. Does the institution have the authority to regulate the record's use? 
 


8. To what extent has the record been relied upon by the institution? 
 


9. How closely is the record integrated with other records held by 
the institution? 


 
10. Does the institution have the authority to dispose of the record? 


 
These questions are by no means an exhaustive list of all factors which should be 
considered by an institution in determining whether a record is "in the custody or under the 
control of an institution".  However, in my view, they reflect the kind of considerations 
which heads should apply in determining questions of custody or control in individual cases. 
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The Commissioner=s orders dealing with issues of custody and control have turned on the particular 
circumstances of each appeal in relation to the principles enunciated by former Commissioner Linden in 
Order 120 (see, for example, Orders P-239, P-271, P-326, P-396, M-5, and more recently, Orders P-
912, M-315, M-506, MO-1237 and MO-1242).  These appeals must also be decided on the basis of 
their particular facts. 
 
Cabinet Office advises that the records at issue in these appeals resided in the Premier=s Office at the time 
of the request in either electronic or paper form, and that the author is an employee of the Premier=s Office.  
Cabinet Office also states that the Premier=s Office has the general authority to dispose of the database 
containing the records as part of a general replacement or updating of computer systems or applications or 
both, or to dispose of the records upon termination of employment.  Cabinet Office submits, however, that 
the named employee did not always act in his professional or government capacity when entering items into 
the database.  Where an entry relates to activities outside normal working hours and/or to personal or 
partisan matters, Cabinet Office submits that the named employee was not acting in his professional capacity 
and that this information, therefore, is not in the custody or under the control of the Premier=s Office. 
 
Cabinet Office relies on the following additional factors in support of its position that the above-noted 
information is not in the custody or under the control of the Premier=s Office: 
 


$ the named employee intended to make use of the records collectively (both 
professional and personal) to organize his day; 


 
$ the Premier=s Office only has possession in the sense that the records reside within 


the confines of the building where the Premier=s Office is located, but access to the 
records is restricted by the named employee; 


 
$ the records are in the possession of the named employee and not the Premier=s 


Office; 
 


$ the Premier=s Office has no proprietary right to the personal and partisan 
information contained in the records, does not have a right to possess this 
information and, in the absence of any rules regarding the use of the electronic 
equipment, the fact that the information was recorded on this equipment does not 
affect its nature; 


 
$ the named employee has sole authority to determine who has access to his 


appointment schedule; 
 


$ there is no protocol in place, other than that described above, that would allow the 
Premier=s Office to dispose of the appointment schedule during a staff member=s 
employment without that individual=s permission;  and 
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$ the Records Retention Schedule of the Premier=s Office (a copy of which was 
provided) does not identify appointment schedules as the type of records which are 
required to be retained. 


 
My discussion will focus on whether or not the Premier=s Office has custody of these records.  If I 
determine that the Premier=s Office has lawful custody of the records, that finding is sufficient to bring the 
records within the scope of section 10(1)(a) and under the jurisdiction of the Act. 
 
Two broad principles emerge from the Commissioner=s orders dealing with the issue of custody.  The first is 
that bare possession does not amount to custody, absent some right to deal with the records and some 
responsibility for their care and protection (Order P-239).  The second principle is that "... physical 
possession of a record is the best evidence of custody, and only in rare cases could it successfully be argued 
that an institution did not have custody of a record in its actual possession" (Order 41). 
 
In my view, there are a number of facts and circumstances surrounding the creation, possession and 
maintenance of the records at issue in these appeals which support the conclusion that they are in the 
custody of the Premier=s Office.  All entries, whether they contain personal or professional information, were 
created and stored in the same database.  This database is owned and maintained by the government on 
behalf of the Premier=s Office. This factor alone gives the institution both a right to deal with the records and 
a responsibility for their care and protection, in order to ensure the integrity of the database as a whole and 
of the information entered into it. 
 
In addition, it is clear that the purpose for which the database exists is for use by employees attending to the 
business of the Premier=s Office.  The capabilities of the database in permitting employees to make entries 
relating to personal matters, and to place certain restrictions on access to its contents (subject to systems 
management considerations), are normal features of most electronic calendar management databases and 
are not inconsistent with the institution=s lawful custody of the database and its contents, or with its 
responsibilities in relation to its records management functions.  If an employee of a government institution 
voluntarily chooses to place information, whether personal or professional in nature, into a government 
maintained database, it is difficult to conceive how the record containing that information would fall outside 
the institution=s lawful custody, absent the most exceptional circumstances, which I do not find present here. 
 
It is not enough for an institution to assert simply that the named employee has Asole authority@ over access 
to the records, that there is no protocol in place governing their disposition during the employee=s tenure, or 
that the retention schedule does not specifically deal with these types of records.  As the Divisional Court 
noted in Ontario (Criminal Code Review Board) v. Ontario (Information and Privacy Commissioner) 
(March 7, 1997), Toronto Doc. 283/95 (Ont. Div. Ct.), affirmed November 1, 1999, Doc. C28685 
(C.A.), for example, the absence of evidence that an institution has actually exercised control over particular 
records will not necessarily advance the institution=s argument that it, in fact, has no control. If it were 
otherwise, government institutions would be in a position to abdicate their information management 
responsibilities under the Act by the simple device of failing to implement appropriate information 
management practices in respect of records in their lawful custody.  So long as records are in an institution=s 
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custody, that body must deal with them in accordance with all applicable laws, including the provisions of 
the Act. 
 
Cabinet Office also advances various arguments to the effect that it has no proprietary interest in personal or 
partisan information contained in the records, and that the Act was not intended to make  information 
relating to the personal activities of government employees accessible or open to public scrutiny.  While 
these arguments may be relevant to the question of whether disclosure of information would be an unjustified 
invasion of personal privacy, they do not assist in dealing with the custody issue. 
 
More specifically, Cabinet Office refers to past orders of this Office (Orders P-1574 and P-1532), as well 
as the Court of Appeal decision in Walmsley v. Ontario (Attorney General of Ontario) (1997), 34 O.R. 
(3d) 611 at 619, where it was found that personal records, such as diaries and notes, were not in the 
institution=s custody or control.  In my view, these authorities do not advance Cabinet Office=s arguments.  
They involve cases where the individuals who created or came into possession of the records either were 
not employees of the institution or, if they were employees, the records had been created and kept by them 
completely separate from records created or kept by the institutions.  In the present appeals the individual 
who created the records is an employee of the Premier=s Office and kept all of the records, including those 
relating to personal or partisan matters, in the same government database and organized in essentially the 
same manner as entries relating to his official duties. There is more than a sufficient degree of integration of 
these records within the institution=s information management systems to render the principles cited by 
Cabinet Office inapplicable here. 
 
In any event, neither the personal character of the information nor the purported absence of any  
Aproprietary@ interest on the part of Cabinet Office has any bearing on the issue of custody.  To illustrate this 
point, government institutions frequently have custody of records containing personal information or the 
trade secrets of third parties, or other proprietary information in the nature of copyright works, trade marks 
or patented materials, which may restrict the use to which government may put the information.  Indeed 
there are mandatory exemptions under the Act specifically designed to restrict access to and/or use of 
certain kinds of personal and proprietary information of this nature (sections 21(1) and 17(1)).  
Nonetheless, government will still have lawful custody of records containing this kind of information if these 
records come into government=s possession on a voluntary basis or through the normal regulatory processes 
of government, and the institution has some right to deal with the information or responsibility for its care. 
 
As far as records containing information concerning an individual=s partisan or political party activities are 
concerned, I made the following statements in Order P-267: 
 


I am mindful of the fact that some employees of the Office of the Premier and the offices of 
other members of the Executive Council perform political party functions in addition to their 
roles as employees of the institution.  In my view, this dual role imposes added 
responsibilities to ensure that proper records management systems are in place to deal with 
records received and/or produced by these employees.  In my opinion, it is not possible for 
an institution to remove records in its physical possession from the purview of the Act by 
simply maintaining that they relate to political party activity.  To do so would be inconsistent 
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with the obligation of institutions to properly manage their record holdings in accordance 
with the intent of the Act. 


 
The principles reflected in this quotation are also applicable to the present appeals.  In short, it is not 
possible for an institution to remove records otherwise in its lawful custody from the purview of the Act by 
demonstrating that they relate to personal or partisan activity.  
 
In light of all of the circumstances under which the records at issue in these appeals were created and 
maintained, I find that the Premier=s Office has both the right and responsibility to deal with the records, and 
that they are in the lawful custody of the Premier=s Office.  The database on which the information was 
created is owned and maintained by government on behalf of the Premier=s Office;  the individual who made 
use of this database is an employee of the Premier=s Office;  the Premier=s Office has the authority to 
dispose of the database as part of its general replacement and updating of computer systems or 
applications; and the Premier=s Office may dispose of the records upon termination of an employee=s 
employment. 
 
As former Commissioner Linden pointed out in Order P-120, a finding that a record is in the custody or 
under the control of an institution does not mean it is accessible under the Act.  Rather, it simply means that 
Cabinet Office must apply the provisions of the Act and decide if the records, or any parts of them, should 
be disclosed.  Since Cabinet Office has already turned its mind to this eventuality by claiming, in the 
alternative, that some of the records are also subject to exemptions, I will now proceed to consider these 
exemption claims as well as the other outstanding substantive issues. 
 
CABINET RECORDS 
 
Cabinet Office claims that 80 entries are exempt because their disclosure would reveal the substance of 
deliberations of Cabinet, and/or they fall within the scope of sections 12(1)(a), (b) and/or (d) of the Act.  
These sections read as follows: 
 


A head shall refuse to disclose a record where the disclosure would reveal the substance of 
deliberations of the Executive Council or its committees, including, 


 
(a) an agenda, minute or other record of the deliberations or 


decisions of the Executive Council or its committees; 
 


(b) a record containing policy options or recommendations 
submitted, or prepared for submission, to the Executive 
Council or its committees; 


(d) a record used for or reflecting consultation among 
ministers of the Crown on matters relating to the making 
of government decisions or the formulation of government 
policy; 
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Cabinet Office submits that the entries in the appointment schedule for which this exemption has been 
claimed Areflect the developments of policy intended to be and/or actually discussed and considered by 
Cabinet or its Committees or by members of Cabinet individually or collectively@. 
 
Cabinet Office further submits that: 
 


In the absence of the protection afforded to the confidential nature of the Cabinet decision-
making process, the disclosure of the entries involving matters which were intended for 
Cabinet decision would give rise to an accurate inference about what was in fact 
considered by Cabinet ...  Such disclosure would render the protection of the mandatory 
exemption under s. 12(1) moot. 


 
Cabinet Office goes on to explain the underlying details and background for each entry.  For the great 
majority of these entries, Cabinet Office submits that they reflect policy options or other matters Abeing 
actively considered by the Premier=s Office, which in turn sets the priorities of Cabinet and its meeting 
agenda@.  Cabinet Office also submits that some entries refer to specific policy initiatives or options under 
consideration by Cabinet or its committees at particular meetings, as well as consultations between the 
Premier and Cabinet Ministers.  It is the submission of Cabinet Office that these entries meet the 
requirements of sections 12(1)(a), (b) and/or (d), as well as the introductory wording of section 12(1) as 
records which would reveal or permit accurate inferences to be drawn with respect to the substance of 
Cabinet deliberations. 
 
It has been determined in a number of previous orders that the use of the term Aincluding@ in the introductory 
wording of section 12(1) means that the disclosure of any record which would reveal the substance of 
deliberations of Cabinet or its committees (not just the types of records enumerated in the various 
subparagraphs of section 12(1)), qualifies for exemption under section 12(1).  It is also possible that a 
record which has never been placed before Cabinet or its committees may qualify for exemption under the 
introductory wording of section 12(1).  This result will occur where an institution establishes that the 
disclosure of the record would reveal the substance of deliberations of Cabinet or its committees, or that its 
release would permit the drawing of accurate inferences with respect to the deliberations of Cabinet or its 
committees. 
 
In my view, the submissions of Cabinet Office must be considered in light of the unique role occupied by the 
Premier in supervising the deliberative processes of Cabinet and its committees.  In Order P-1390, former 
Adjudicator John Higgins described  the constitutional conventions governing the deliberations of Cabinet 
and the role of the Premier in that setting: 
 


An additional reason for reaching this conclusion arises from constitutional conventions 
about responsible government.  According to these conventions, the Cabinet (or Executive 
Council) is the supreme executive authority, which formulates and carries out all executive 
policies, and is responsible for the administration of all the departments of government.  In 
the provinces, including Ontario, the Premier presides over Cabinet.  Although in most 
matters Cabinet is the supreme executive authority, the Premier has certain powers which 
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he does not share with the other members of Cabinet, including the power to select, 
promote, demote or dismiss cabinet ministers.  In addition, as noted in P.W. Hogg, 
Constitutional Law of Canada, 3rd ed. (Toronto: Carswell, 1992), at pages 9-10, the 
Premier Acalls the meetings of cabinet, settles the agenda, and presides over the meetings@. 


 
While the question before me is different from the one considered by former Adjudicator Higgins,  this 
quoted passage makes it clear that the Commissioner=s Office is guided by the constitutional conventions 
and traditions surrounding the role of the Premier in matters pertaining to Cabinet deliberations. 
 
In the chapter of Constitutional Law of Canada referred to in Order P-1390, Professor Hogg notes that 
constitutional convention gives the Prime Minister or Premier of a Province considerable latitude in setting 
the priorities of the Cabinet and even making certain decisions which are the traditional preserve of the 
whole cabinet (pp. 9-10): 
 


No doubt the extent of a Prime Minister=s personal power varies from government to 
government, depending upon a number of factors. But in some governments a Prime 
Minister who chooses to take on his own initiative, or on the advice of a few ministers, 
decisions which would traditionally be the preserve of cabinet, is politically able to do so; 
and the extent to which the full cabinet plays a role in important decision-making may 
depend in large measure on the discretion of the Prime Minister.  In this connection it is 
important to notice that the Prime Minister calls the meetings of cabinet, settles the agenda, 
and presides over the meetings. 


 
In another authoritative text, Dussault & Borgeat, Administrative Law, A Treatise, 2nd, ed (Toronto: 
Carswell, 1985), the authors elaborate on the roles and relationship of Cabinet and the Prime Minister or 
provincial Premier (pp. 58-63): 
 


On the one hand, the Cabinet possesses political power, both as a representative of the 
majority party in Parliament or a Legislature.  By virtue of this fact, it is charged with 
implementing the major policy choices of the members of this party. Consequently, it is 
responsible for determining the ways and means of economic, social and cultural progress 
and is called upon to translate into legislation and into concrete programs the values 
underlying its rise to power or its remaining in power. Above all, therefore, it represents a 
centre for reflection and decision.  By its very nature, the Cabinet is an institution for 
compromise, with respect to which its primary role is to determine priorities, to plan and to 
establish political strategy. 


 
On the other hand, the Cabinet represents the supreme administrative body.  In this 
capacity, the responsibility for co-ordinating the action of all Departments and agencies 
answerable to it is conferred upon the Cabinet and it has the power to supervise and 
control the execution of the administrative duties divided among the Departments and 
agencies of government.  In this way, it is responsible for the application of laws and the 
distribution of services. 
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This dual responsibility, on the one hand, to determine polices and, on the other hand, to 
co-ordinate responsibilities and supervise administrative activity, confirms the fundamental 
importance of Cabinet in Canada ...  However, the ultimate responsibility for decision-
making, although ascribable to Cabinet members as a group, is conferred in particular upon 
the Prime Minister who dominates its activities.  This results since he or she is the head of 
Cabinet and receives technical briefs and also since he or she has the power to determine 
the agenda for meetings and to exert control over the support staff.  The Prime Minister has 
recently been termed Athe guiding force, co-ordinator and arbitrator of the exercise of the 
executive decision-making process@. Possessing, inter alia, such powers as the authority to 
appoint his or her colleagues, the Prime Minister dominates the administrative machinery ...  


 
As leader of the government, the Prime Minister possesses several prerogatives.  His role 
Alike [that of] the Cabinet, reflects the development of constitutional usage and practices 
rather than statute@.  He determines not only the composition of the Cabinet but also 
determines the agenda for its meetings.  He presides over the Cabinet and signs the text of 
decisions that are taken by it, as well as Bills before they are tabled in the House.  Likewise 
he controls the composition of Cabinet committees and sees to the general organization of 
the government.  In addition, he possesses the prerogative to recommend the convocation 
and dissolution of Parliament, as well as the appointment of Deputy Ministers and certain 
senior officials.  ...  


 
In short, it has been recognized that if all Ministers are equal, the Prime Minister is without 
doubt Aa little more equal@ than the others.  Indeed, the Prime Minister benefits 
considerably from the increased authority which comes to him from the fact of having been 
elected leader of his party and having led the party to victory.  His special status is 
Areinforced by his control over the organization of the political party in power@ [Tr.]. 
... 


 
In short, it may be observed that the Cabinet is the most centralized organ of the entire 
Administration ...  This centralization, which constitutes the very essence of this body, is 
even more pronounced if the preponderant role of the Prime Minister at the heart of 
Cabinet is taken into account.  Therefore, the Administration does not evade the recognized 
rule applicable to any modern bureaucratic organization: supreme decision-making power is 
conferred upon a single central body.  The current necessities of socio-economic planning 
and co-ordination, moreover, demand that one brings important policy choices to this 
central body.  However, in light of the complexity of tasks which have devolved upon it, the 
Cabinet has had to implement intermediate mechanisms between it and the administrative 
apparatus as such in order to ensure that its policies are adequately carried out. 


 
The authors then discuss the role of Cabinet Committees and other executive agencies in the co-ordination, 
liaison and exercise of the authority of Cabinet.  One of these auxiliary services is the Prime Minister=s or 
Premier=s Office (pp. 81-82): 
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Finally, it would be wrong to ignore the very active role presently played ... by the Prime 
Minister=s Office.  Although, like the Cabinet Secretariat it is not a strictly administrative 
body, though it relates both to politics and to the administration, this Office plays a 
dominant role within the central administration, performing tasks for which the Prime 
Minister himself is answerable and enabling him to study and solve various problems. 


 
The Prime Minister is inevitably limited by time.  He cannot be everywhere at once, nor be 
omniscient.  He Ahardly has the time to work out in detail himself the decisions which he 
makes. These decisions are prepared by those who assist him. They describe to him the 
problem to be solved, identify the possible solutions, make him aware of the advantages 
and disadvantages of each option and indicate to him the respective positions of those who 
will be affected by the decision.@ [Tr.].  The staff of the Prime Minister=s Office is a 
political staff whom the Prime Minister chooses from among persons who have his 
confidence.  Their duties are varied and extend to the role of secretary - such as preparing 
the agenda of the Prime Minister, answering his correspondence, etc. - to the role of 
political advisor to the head of government.  


 
As explains Marc Lalonde, then principal secretary to former Prime Minister Trudeau: AIt is 
not a mini-cabinet; it is not directly or indirectly a decision-making body - indeed it is not a 
body at all; members of the staff have no specific powers nor any special authority except 
that vested in them by the Prime Minister; they all are  in a staff and not a line situation.@ 


 
The influence exercised by the Prime Minister=s Office is difficult to state clearly since it is 
not vested with any fixed mandate or official status.  Its power arises out of the 
responsibilities delegated to it by the Prime Minister and basically depends upon the latter.  
Even if the Acounsellors of the Prime Minister do not >counsel= the Prime Minister in the 
strict sense of the term ..., the way that the problems are presented and the selection of 
information to transmit constitutes a form of influence that those who expect decisions are 
well aware of@ [Tr.]. 


 
In summary, even if it is found at the fringes of the Cabinet, the Prime Minister=s Office has 
become, over time, a privileged instrument in the articulation of political thought.  It may 
therefore be distinguished from the Privy Council Office or the Cabinet Secretariat, the 
major role of which is found more at the administrative level, but all the while maintaining 
very close relations with this body.  The Prime Minister=s Office, responsible for promoting 
the personal activities of the head of Cabinet and presenting him with an overview of the 
problems which reflect upon his political action, co-operates in making the Prime Minister 
the dominant figure of the ... Cabinet.  In some ways, it constitutes Aone of the symptoms of 
the phenomenon of the personification of power which results ... in shifting the centre of 
power from the hands of the Cabinet and placing it more and more in the hands of the 
leader of the government@ [Tr.]. 


 







  
 
 


[IPC Order PO-1725/November 4, 1999] 


- 15 - 


Three broad principles emerge from this discussion.  Firstly, by virtue of the Premier=s unique role in setting 
the priorities and supervising the policy making, legislative and administrative agendas of Cabinet, the 
deliberations of the Premier, unlike those of individual ministers of the Crown, cannot be separated from the 
deliberations of Cabinet as a whole.  The Premier=s consultations with a view to establishing Cabinet 
priorities are an integral part of Cabinet=s substantive deliberative processes.  To the extent that records 
reflect consultations bearing on the policy making and priority setting functions within the constitutionally 
recognized sphere of the Premier=s authority as first minister, those records, by definition, may be seen as 
reflecting the substance of deliberations of the whole Cabinet.  
 
Secondly, in our modern parliamentary democracy, the Premier functions by and large through the 
instrumentality of staff within his Office.  Some of the more senior staff members assume responsibilities and 
perform delegated tasks for which the Premier himself is answerable.  In so doing, they facilitate the 
Premier=s priority-setting role by identifying problems and possible solutions, making the Premier aware of 
the pros and cons of various options, and conveying the positions of those affected by particular decisions.  
In a very real sense, the Premier=s senior staff constitute his eyes and ears, and the information thus 
presented to them will often have a considerable influence over the decisions which the Premier must make. 
 
Thirdly, the Premier=s policy-making and priority setting functions do not occur in a vacuum, but within the 
political framework which brought the ruling party to power.  Cabinet, and the Premier in his capacity as 
leader of the winning party, are charged with the task of prioritizing and implementing the major policy 
choices of party members by translating political party values into strategies for legislation and other 
programs.  By virtue of his dual role as party leader and head of Cabinet, the Premier is at the apex of both 
the political and legislative policy-making functions.  In the person of the Premier, Cabinet deliberations 
cannot be divorced from the consensus building process that must occur within the democratic political 
environment.  To the extent that certain senior staff within the Premier=s Office are integral to that process, 
they stand virtually in the same shoes as the Premier in assisting in his pre-eminent deliberative role within 
Cabinet. 
 
The named employee whose appointment schedule is the subject matter of these appeals is one of the most 
senior staff members of the Premier=s Office.  His job title and employment responsibilities deal directly and 
primarily with policy formulation and the overall priority-setting and co-ordination of the government=s policy 
agenda.  Meetings and discussions undertaken by this employee in the context of issues under development 
or consideration by Cabinet relate directly to the Premier=s functions in charting the deliberations of the 
Executive Council.  The records which are subject to the Cabinet Office=s section 12(1) exemption claim 
must be considered from this perspective. 
The records contain numerous references to meetings dealing with various subjects having a policy-making 
dimension, whether in the form of references to particular Bills or pending legislation, or more generalized 
references to possible programs and initiatives.  Frequently these entries appear with other references to 
particular cabinet committees, ministers of the Crown, Premier=s Office, Cabinet Office or other government 
officials, or non-governmental individuals, groups or organizations.  While many of these references consist 
of abbreviations, acronyms or initials, persons knowledgeable in the affairs of government would likely be in 
a position to identify most of these references both as to subject matter and the persons or entities involved.  
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The explanations contained in Cabinet Office=s representations and supporting affidavit material provide 
additional context to many of the entries, which clearly place them within a class of items subject to policy 
consideration by the Premier and/or the named individual on the Premier=s behalf. The dates of specific 
entries and/or their proximity in time to Cabinet and committee meetings, or other events, can be seen as 
reflecting the relative priority attached to the particular subject matter or policy initiative, whether or not it 
was later the subject to a specific cabinet discussion or meeting. Given the particular role of the named 
individual within the Premier=s Office, it is not possible to separate the consideration and prioritization of 
these items from the central role of the Premier in identifying policy choices and initiatives, and establishing 
Cabinet=s priorities.  To the extent that the records reveal the issues and options upon which the Premier or 
the named individual is reflecting in formulating and establishing Cabinet=s Aagenda@ - used here in its 
broadest sense - these records would tend to reveal the substance of this deliberative process and, 
therefore, the substance of the deliberations of Cabinet in the context of the Premier=s unique role within that 
body. 
 
I also want to comment on the important distinction between the term Aagenda@ as it appears in the 
exemption at section 12(1)(a) of the Act, and entries such as those appearing in the records at issue in these 
appeals. The word Aagenda@ in section 12(1)(a) refers to a specific record, created as an official document 
of Cabinet Office, which identifies the actual items to be considered at a particular meeting of Cabinet or 
one of its committees.  In my view, an entry appearing in another record which describes the subject matter 
of an item considered or to be considered by Cabinet is not an Aagenda@ as this term is used at section 
12(1)(a).  Nor would such an entry, standing alone, normally be found to reveal the substance of Cabinet 
deliberations, unless either the context or other additional information would permit the reader to draw 
accurate inferences as to actual deliberations occurring at a specific Cabinet meeting.  Therefore, none of 
the entries in the records at issue in these appeals is an Aagenda@, nor could any of these records be said to 
reveal any part of a Cabinet agenda.  It is only by virtue of the capacity of these entries to reflect the 
Premier=s deliberations in establishing Cabinet=s priorities that they fall within the introductory wording of 
section 12(1) by revealing the substance of that exercise.  Accordingly, even though some of the entries may 
refer to the subject matter of items actually considered by Cabinet and/or appearing on a specific Cabinet 
agenda, this does not transform any particular entry or series of entries into a Cabinet Aagenda@ under 
section 12(1)(a). 
 
For all of these reasons, I find that the following entries qualify for exemption pursuant to introductory 
wording of section 12(1) of the Act: 
 


1997 
10:30 a.m. September 11;  2:30 p.m. September 12;  4:00 p.m. September 19;  4:30 p.m. 
September 23;  3:15 p.m. September 26;  1:30 p.m. October 2;  11:30 a.m. October 6;  
2:30 p.m. & 3:00 p.m. October 8;  11:00 a.m. October 9;  10:00 a.m. & 2:00 p.m. 
October 20;  12:00 p.m. October 21;  12:30 p.m. & 2:30 p.m. October 24;  9:00 October 
28;  3:00 p.m. November 20;  12:30 p.m. November 24;  2:00 p.m. November 25;  2:00 
p.m. (second entry) & 3:00 p.m. November 27;  10:45 a.m. December 2;  2:00 p.m. 
December 9;  8:30 a.m. December 17;  and 1:30 p.m. December 18 
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1998 
 


9:00 a.m. February 19;  2:45 p.m. March 4;  2:15 p.m. March 10;  1:00 p.m. March 16;  
11:00 a.m. March 31;  2:00 p.m. April 27;  10:30 a.m. May 11;  4:00 p.m. May 19;  5:00 
p.m. June 4;  2:00 p.m. June 9;  11:30 a.m. & 4:30 p.m. June 18;  4:00 p.m. (first entry) 
July 2;  6:00 p.m. July 20;  6:00 p.m. July 21; and 1:00 p.m. September 10 


 
A number of other entries are similar to each other and relate to two series of meetings, one series  held or 
scheduled to be held in February 1997, and the other series held or scheduled to be held over the course of 
the summer of 1998.  The representations provided by the Cabinet Office explain that the first series of 
meetings were held on an individual ministry basis to discuss spending allocations for the upcoming fiscal 
year; and the second series were held for the purpose of discussing government priorities and plans for the 
upcoming year.  The entries show the date and time of each meeting and identify the ministry involved in 
each meeting, but provide no further detail on their purpose, substance or outcome.  Cabinet Office claims 
that these entries qualify for exemption under the introductory wording of section 12(1), but does not raise 
any of the specific heading at paragraphs (a) through (f). 
 
The only information revealed by these entries is the fact that meetings with various ministries were 
scheduled to take place as part of the Cabinet=s priority setting process. Neither the records themselves nor 
Cabinet Office=s representations demonstrate any capacity for these entries to reveal information concerning 
the substance of Cabinet deliberations or, as part of those deliberations, the selection and prioritization by 
the Premier or senior staff within his Office, of specific government policies or legislative initiatives.  In this 
respect, these entries are similar to others for which the section 12(1) exemption was not claimed, and 
simply identify that Cabinet or one of its committees  may have met at a specific time and date, but do not 
reveal anything in the nature of the substance of such meetings.  Unlike the other entries which I have found 
qualify for the section 12(1) exemption, the mere fact that the ministry meetings relate to the spending 
allocation process or the Cabinet priority setting function is not sufficient, in itself, to reveal any information 
concerning the substance of that function or the Premier=s deliberations associated with it.  Accordingly, I 
find that these entries do not qualify for exemption under section 12(1).  These entries are as follows: 
 


1998 
 


12:00 p.m. & 1:15 p.m. February 17; 1:30 p.m., 2:30 p.m., 3:15 p.m. & 4:15 p.m. 
February 18;  1:00 p.m., 1:45 p.m., 2:30 p.m., 3:30 p.m. & 4:30 p.m. February19;  11:00 
a.m., 12:15 p.m., 1:00 p.m., 2:15 p.m. & 3:15 p.m. February 20; 3:00 p.m. June 3;  2:00 
p.m. June 4;  1:00 p.m. June 8;  4:00 p.m. June 10;  3:30 p.m. June 17;  11:30 a.m. June 
19;  12:00 p.m. June 23;  3:00 p.m. June 25;  10:00 a.m., 1:00 p.m. & 2:00 p.m. June 29; 
 11:00 a.m., 1:00 pm & 4:00 p.m. June 30;  11:00 a.m. July 3;  11:00 a.m. & 4:00 p.m. 
July 6;  11:00 a.m. July 8;  11:00 a.m. July 9;  2:00 p.m. July 13;  11:00 a.m. July 14;  
11:00 a.m. August 4; and 11:00 a.m. August 11 


 
As stated earlier, two affected persons claim that two entries relating to them qualify for exemption  under 
section 12(1)(a).  Cabinet Office did not exempt these entries under section 12(1).  For the reasons outlined 
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earlier with respect to section 12(1)(a), I find that neither of these entries is an Aagenda@.  One of the entries 
refers to caucus activity, and the other consists of the name of a senior government official.  I find that 
disclosure of these entries would not reveal the substance of Cabinet deliberations, either in a general sense 
or with respect to items subject to policy consideration by the Premier, nor would their context permit the 
requester or others to draw accurate inferences as to actual deliberations occurring at a specific Cabinet 
meeting.  Therefore, I find that these two records  do not qualify for exemption under section 12(1) of the 
Act. 
 
PERSONAL INFORMATION 
 
Cabinet Office claims that the substantial majority of the information severed from the records contains the 
personal information of the named employee and/or other identifiable individuals.   
 
Personal information is defined broadly in section 2(1) of the Act to mean recorded information about an 
identifiable individual. 
 
Cabinet Office submits that information relating to named individual, such as their addresses, telephone 
numbers, employment interviews, birthdays, vacations, social activities, recreational activities and/or medical 
appointments, is the personal information of those individuals. 
 
Cabinet Office further submits that where an individual would be identifiable by virtue of public knowledge 
of their employment by the Premier=s Office or political affiliation, any meeting between the named employee 
and these identifiable individuals in respect of political or partisan purposes is the personal information of 
these individuals and the named employee. 
 
Finally, where reference is made to identifiable individuals who have met with the named employee for 
business purposes, Cabinet Office submits that this information should also qualify as personal information 
because the meeting should be considered private and confidential and its disclosure may give rise to certain 
assumptions about an individual=s political association. 
 
All parties who responded to the original section 28 notice provided by Cabinet Office and/or submitted 
representations to this Office in response to the Notice of Inquiry claim that any reference to them in the 
records should be considered their personal information. 
 
GENERAL 
 
Information relating to named and/or identifiable individuals, such as their personal addresses, telephone 
numbers, birthdays, vacation times, social activities, recreational activities and/or medical appointments, is 
clearly the personal information of those individuals pursuant to the provisions of section 2(1) of the Act.  
Information relating to individuals who met with the named employee in the context of employment 
interviews is also the personal information of those individuals (see, for example, Orders P-20, P-196, P-
924 and P-1077 and Reconsideration Order R-980015). 
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The entries which include these types of personal information are the following: 
 


1996 
 


12:30 p.m.& 7:00 p.m. November 5;  and 12:00 p.m. November 7 
 


1997 
 


2:00 p.m. September 24;  11:30 a.m. September 25;  2:00 p.m. September 30;  12:00 
p.m. October 10;  11:00 a.m. October 14;  2:00 p.m. October 15;  2:00 p.m. October 31; 
11:00 a.m. November 11;  7:30 a.m. November 14;  1:30 p.m. November 26;  4:30 p.m. 
December 2;  2:15 p.m. December 13;  10:30 a.m. December 16;  10:30 a.m. December 
18;  and 12:30 p.m. December 19 


 
 
 
 


1998 
 


4:15 p.m. February 4;  5:30 p.m. February 9;  3:00 p.m. February 13 (phone number 
only);  2:00 p.m. February 19;  3:00 p.m. March 16;  6:00 p.m. March 26; 12:00 p.m. 
March 30;  6:00 p.m. April 21;  10:00 a.m. & 3:30 p.m. April 27;  10:00 a.m. and 4:30 
p.m. April 30;  2:00 p.m. May 2;  1:00 p.m. May 3;  12:00 p.m. May 10;  6:00 p.m. May 
11; 3:30 p.m. May 12;  12:00 p.m. & 3:30 p.m. May 14;  12:15 p.m. May 27;  6:00 p.m. 
May 31;  12:00 p.m. June 4;  5:15 p.m. June 9;  7:00 p.m. June 17;  7:00 p.m. June 18;  
1:00 p.m. & 4:00 p.m. June 23;  3:30 p.m. June 24;  1:45 p.m. June 25;  2:30 p.m. June 
30;  4:00 p.m. (second entry) July 2;  12:15 p.m. & 2:15 p.m. July 6;  8:00 p.m. July 7;  
2:00 p.m., 4:00 p.m. & 6:00 p.m. July 8;  6:00 p.m. (second entry) July 9;  top reference 
July 10;  11:00 a.m. & 6:00 p.m. July 11;  12:00 p.m. & 3:30 p.m. July 16;  2:00 p.m. July 
17;  top reference July 18;  7:00 p.m. July 22;  7:00 p.m. July 23;  6:00 p.m. July 27;  6:00 
p.m. July 28;  11:00 a.m. & 7:00 p.m. July 29;  7:00 p.m. July 30;  top reference July 31;  
7:00 p.m. August 6;  7:00 p.m. August 7;  1:00 p.m. August 9;  7:00 p.m. August 14;  top 
reference, 3:00 p.m. & 7:00 p.m. August 15, 11:30 a.m. August 16;  10:00 a.m. August 
18;  8:00 a.m. August 19;  top reference August 20;  top reference August 25;  top 
reference August 26;  top reference August 27;  top reference August 28;  top reference 
August 31;  top reference & 6:00 p.m. September 1;  top reference September 2;  top 
reference September 3;  top reference, 3:00 p.m. & 7:00 p.m. September 4;  top reference 
September 8;  top reference & 7:00 p.m. September 9;  7:00 p.m. September 11;  7:00 
p.m. September 12;  top reference September 14;  and top reference September 15 


 
RECORDS CONTAINING NO INFORMATION RELATING TO IDENTIFIABLE 
INDIVIDUALS 
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I find that pages which simply refer to a statutory holiday, with no additional information, do not contain the 
personal information of any identifiable individual, and do not satisfy the requirements of section 2(1).  These 
entires are December 25, 1997 and December 26, 1997. 
 
PUBLIC SECTOR OFFICIAL/EMPLOYMENT CAPACITY CONTEXT 
 
Some entries include references to meetings the named employee had with: 
 


$ individuals employed by the Ontario Public Service; 
$ the Government Members Service office; and 
$ elected Members of Provincial Parliament (MPPs), either individually or 


collectively as part of the Progressive Conservative caucus 
 
 
 
 
Individuals employed in the Ontario Public Service  
 
The Commissioner has recognized a distinction between the personal and professional capacities in which 
information concerning the activities of government employees/officials are reflected in records.  Sometimes 
records will contain information specifically enumerated in the definition of personal information at section 
2(1) of the Act, in which case the proper characterization is straightforward. In other cases, where it is clear 
that a government employee/official is acting in a professional or official capacity, past orders of this Office 
have found that references to employees in records generated in the normal course of these 
professional/official activities are not Aabout@ the individual and, therefore, do not qualify as personal 
information (see Orders 139, P-157, P-257, P-326, P-377, 194, M-82, P-477 and P-470 and 
Reconsideration Order R-980015).  In Order 139, for example, the name and professional affiliation of a 
welfare worker who had lodged a complaint in her official capacity about the eligibility of another individual 
to receive benefits was held not to constitute the welfare worker's personal information where this 
information appeared in a report of the complaint.  
 
Cabinet Office appears to accept this distinction, and has disclosed a number of records which contain 
references to appointments made by/for the named employee with other employees in the Premier=s Office, 
Cabinet Office and ministries of the Ontario government.  Having reviewed the remaining records, and 
considered the various representations submitted in response to the Notice of Inquiry, I find that other 
entries also relate to scheduled meetings between the named employee and other government employees in 
the normal course of their professional activities.   In my view, the information contained in these entries is 
not Aabout@ the named employee or other employees, and does not qualify as their personal information for 
the purposes of section 2(1).  The entries in this category are: 
 


1998 
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10:30 a.m. January 15;  3:30 p.m. January 16;  11:00 a.m. February 2;  and 5:30 p.m. 
June 25 


 
The Government Members Services Office  
 
One entry (2:30 p.m. June 10, 1998) refers to a meeting between the named employee and the Government 
Members Services office (the GMS).  The GMS is an organization created to provide administrative, 
research and caucus support to Progressive Conservative MPPs.  Although some services are provided to 
all MPPs belonging to that party, the GMS deals primarily with those MPPs who are not members of 
Cabinet.  The operation of the GMS is funded by the Board of Internal Economy through the Estimates of 
the Office of the Legislative Assembly.  Employees of the GMS are not civil servants, although their salaries 
and benefits are paid from public funds. 
 
The Premier of Ontario has both a legislative and executive role.  He is the leader of the Government, but 
also serves as an elected MPP for one of Ontario=s 103 constituencies.  In my view, there is an obvious 
need for some level of dealings between the Premier and the GMS, and it is not unpredictable that the 
named employee would have cause to meet with GMS staff on occasion.  However, in my view, the named 
employee=s reasons for meeting with the GMS are directly related to his professional responsibilities as an 
employee of the Premier=s Office, and I find that these are professional rather than personal activities.  
Accordingly, the entry on 2:30 p.m. June 10, 1998 does not qualify as the personal information of the 
named employee and/or any GMS office employee. 
 
MPPs and the Progressive Conservative Caucus  
 
A number of entries  relate to scheduled meetings between the named individual and particular MPPs, as 
well as meetings held with the caucus or one of the caucus committees.  The subject matter of these 
meetings is described in the representations. 
 
The Premier is the Leader of the Progressive Conservative caucus.  The caucus consists of all MPPs 
elected under the party banner.  The caucus meets on a weekly basis when the House is in session, and also 
has regular Aretreats@ throughout the year.   
 
The relationship between the Premier and the government caucus derives from the constitutional custom, 
designed to ensure the stability of government, by which the leader of the party which gained the largest 
number of seats in the previous election, and which therefore has the Aconfidence@ of the Legislative 
Assembly, is appointed Premier of the province (see Dussault & Borgeat, Administrative Law, A Treatise, 
supra, at page 57). 
 
The role of the executive branch of government in parliamentary democracy is characterized by the ability of 
the Prime Minister or Premier, with the aid of Cabinet, to maintain the confidence and solidarity of the 
elected members of his or her party in Parliament or the Legislative Assembly.  This principle brings the 
government of the day to power and is essential to its ongoing effectiveness and stability.  Notwithstanding 
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their partisan connection, activities and records which reflect activities in furtherance of this role lie at the 
core of constitutional government activity and cannot in any sense be characterized as personal. 
 
In my view, all of the appointments in this category relate to professional activities undertaken by the named 
individual in his role as an employee of the Premier=s Office.  They concern various aspects of the 
relationship between the executive and legislative branches of government, and the role played by the named 
employee is clearly in his capacity as a representative of the Premier.  Therefore, I find that these entries as 
not Aabout@ the named employee or MPPs in a personal sense, and do not meet the requirements of section 
2(1).  The entries which fall within this category are: 
 


1997 
 


7:45 a.m. October 16;  4:00 p.m. October 21; 11:30 a.m. October 24;  and 4:00 p.m. 
November 25 


 
 
 
 


1998 
 


1:30 p.m. & 2:30 p.m. January 13;  1:00 p.m. January 15;  10:00 a.m. January 21;  1:00 
p.m. & 2:30p.m. January 29;  11:00 a.m. February 12;  1:00 p.m. March 4;  1:00 p.m. 
March 5;  3:00 p.m. March 10;  1:00 p.m. April 23;  10:00 a.m. April 28;  10:00 a.m. 
May 5;  5:00 p.m. May 6;  10:00 a.m. May 12;  10:00 a.m. May 26;  10:00 a.m. June 2; 
1:30 p.m. June 16;  5:00 p.m. June 24; 11:00 a.m. August 7;  12:30 p.m. August 10; and 
10:00 a.m. August 21 


 
PRIVATE SECTOR PROFESSIONAL/BUSINESS CONTEXT 
 
Former Commissioner Linden originally elaborated on the interpretation of Apersonal information@ in the 
business context in Order 80.  In that case, a ministry relied on the personal information exemption claim as 
the basis for denying access to the names of officers of the Council on Mind Abuse (COMA) which 
appeared on funding-related correspondence sent by COMA to the Ministry.  In rejecting the exemption 
claim, the former Commissioner stated: 
 


All pieces of correspondence concern corporate, as opposed to personal, matters (i.e. 
funding procedures for COMA), as evidenced by the following: the letters from COMA to 
the institution are on official corporate letterhead and are signed by an individual in his 
capacity as corporate representative of COMA; and the letter of response from the 
institution is sent to an individual in his corporate capacity.  In my view, the names of these 
officers should properly be categorized as Acorporate information@ rather than Apersonal 
information@ under the circumstances. 
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In Reconsideration Order R-980015, former Adjudicator Donald Hale reviewed the history of the 
Commissioner=s approach to the issue of professional versus private capacity and the rationale for taking 
such an approach.  He stated: 
 


Information found not to constitute an individual=s personal information has included: 
correspondence written by a solicitor and the Executive Director of a business association 
acting in their professional capacities (Order 113); correspondence written by an individual 
on an organization=s letterhead as spokesperson for the organization (Order P-300); the 
names of an M.P.P. and a newspaper reporter appearing as recipients of copies of a letter 
(Order 172); the name of a doctor who provided a medical opinion (Order P-259); names 
and business addresses of researchers hired by the Ontario Native Affairs Secretariat 
(Orders P-454 and P-463); a letter written on corporate letterhead in the author's 
professional capacity (Order P-478); and a summary of past account assignments 
undertaken by various individuals employed in an advertising agency (Orders P-418, P-
419 and P-420). 


 
The following information has been found to be personal information: the names, 
professional affiliations, addresses and telephone numbers of proponents of a Centre for 
Women's Health (Order 149); a university professor's name, title, department, university 
and signature on a student evaluation form (Order P-240); the names, titles, positions and 
signatures of individuals who had performed confidential drug reviews for the Drug Quality 
and Therapeutics Committee of the Ministry of Health (Order P-235); the names and 
addresses of the officers of a corporation appearing on corporate filings with the Ministry of 
Consumer and Commercial Relations (Orders P-318 and P-319); the names, addresses, 
telephone numbers and code numbers of home child care providers under contract with a 
municipality (Order M-109); a witness's place of employment and occupation (Order P-
355); and a physician's hospital practice licence (Order P-244).   


 
In all of these latter cases, the information at issue either fell within a specifically enumerated 
category under the definition of personal information or had some other personal, as 
opposed to professional or representative, quality about it such that it could be said to be 
Aabout@ the identifiable individual in each case. 


 
Following his analysis, former Adjudicator Hale made the following findings: 
 


I find that the information associated with the names of the affected persons which is 
contained in the records at issue relates to them only in their capacities as officials with the 
organizations which employ them.  Their involvement in the issues addressed in the 
correspondence with the Ministry is not personal to them but, rather, relates to their 
employment or association with the organizations whose interests they are representing.  
This information is not personal in nature but may be more appropriately described as being 
related to the employment or professional responsibilities of each of the individuals who are 
identified therein.  Essentially, the information is not about these individuals and, therefore, 
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does not qualify as their Apersonal information@ within the meaning of the opening words of 
the definition. 


 
In order for an organization, public or private, to give voice to its views on a subject of 
interest to it, individuals must be given responsibility for speaking on its behalf.  I find that 
the views which these individuals express take place in the context of their employment 
responsibilities and are not, accordingly, their personal opinions within the definition of 
personal information contained in section 2(1)(e) of the Act.  Nor is the information Aabout@ 
the individual, for the reasons described above.  In my view, the individuals expressing the 
position of an organization, in the context of a public or private organization, act simply as a 
conduit between the intended recipient of the communication and the organization which 
they represent.  The voice is that of the organization, expressed through its spokesperson, 
rather than that of the individual delivering the message. 


 
I adopt the reasoning of former Adjudicator Hale for the purposes of the present appeals. 
 
Some entries relate to scheduled meetings involving the named employee and: 
 


$ individuals involved with the Progressive Conservative Party of Ontario or one of 
the local Progressive Conservative constituency associations; or  


 
$ individuals representing private sector organizations 


 
Progressive Conservative Party of Ontario/local PC constituency association 
 
A number of entries relate to activities undertaken by the named employee in his capacity as a member of 
the Progressive Conservative Party of Ontario or his involvement in partisan political activity at the 
constituency level.  For the most part, appointments in this category take place after regular business hours 
or over lunch, although I note that the named employee has a very busy appointment schedule, and do not 
consider the time of day itself to be determinative of the proper characterization of these appointments.  As 
stated earlier, I accept that employees of the Premier=s Office often perform political party functions in 
additional to their roles as employees of the institution.  Unlike the various relationships between the named 
individual and the GMS, elected MPPs and the Progressive Conservative caucus, which flow directly from 
his employment responsibilities with the Premier=s Office, there is no necessary connection between the 
partisan political role played by the named individual in his association with the provincial or local party 
apparatus and his employment responsibilities with the government.  As far as I am aware, the position held 
by the named employee does not automatically entitle him to an official role with the provincial party or any 
constituency association.  Dual roles of this nature are undoubtedly commonplace among senior officials in 
all governing parties but, in my view, the decision to become involved in partisan activities outside the 
employment context is a personal choice.  I find that records which contain information concerning such 
activities is accurately characterized as Aabout@ the named employee and qualifies as his personal 
information under section 2(1). 
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The entries that fit within this category are: 
 


1997 
 


7:45 a.m. October 17;  9:00 a.m. October 18;  9:00 a.m. October 19;  5:00 p.m. 
November 10;  and 10:30 a.m. December 18 


 
1998 


 
8:00 a.m. January 17;  10:30 a.m. February 10;  11:00 a.m. February 23;  2:15 p.m. 
March 9;  4:00 p.m. March 10;  3:30 p.m. March 12;  8:30 a.m. March 13;  3:00 p.m. 
March 19;  10:00 a.m. March 28;  5:00 p.m. April 1;  6:00 p.m. May 4;  5:45 p.m. June 
11;  6:00 p.m. (first entry) July 9;  5:00 p.m. July 14;  1:00 p.m. July 21;  12:00 p.m. July 
22;  10:00 a.m. July 23;  top reference & 1:00 p.m. July 30;  2:00 p.m. August 4;  6:00 
p.m. August 11;  4:00 p.m. August 14;  6:30 p.m. August 19;  6:00 p.m. August 21;  top 
reference August 22;  top reference August 23;  12:30 p.m. September 2;  11:00 a.m. 
September 8;  and 7:00 p.m. September 15 


 
Private sector organizations 
 
As far as the entries relating to meetings with persons representing various private sector organizations are 
concerned, I find that the reasoning outlined in Order 80 and Reconsideration Order R-980015 applies.  
This information relates to these individuals only in their capacities as officials with the organizations which 
employ them or which they represent.  Their involvement with the named employee in his capacity as an 
employee of the Premier=s Office and the issues under discussion is not personal to them but, rather, relates 
to their employment or association with the organizations whose interests they are representing.  I find that 
the following statement made by former Adjudicator Hale in Reconsideration Order R-980015 is equally 
applicable to the records from the present appeals which fit within this category: 
 


...  This information is not personal in nature but may be more appropriately described as 
being related to the employment or professional responsibilities of each of the individuals 
who are identified in therein.  Essentially, the information is not about these individuals, and 
therefore, does not qualify as the Apersonal information@ within the meaning of the opening 
words of the definition. 


 
Therefore, I find that the following entries do not contain personal information: 
 


1997 
 


3:00 p.m. November 3;  and 2:00 p.m. (first entry) November 27 
 


1998 
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11:00 a.m. January 13;  10:00 a.m. February 2;  3:00 p.m. (the name only) & 4:00 p.m. 
February 13;  5:30 p.m. March 10;  1:00 p.m. March 24;  2:30 p.m. April 15;  2:30 p.m. 
May 14;  3:00 p.m. May 21;  5:15 p.m. June 10; and 2:00 p.m. June 18 


 
INVASION OF PRIVACY 
 
Section 21(1) of the Act can only apply to personal information and does no apply to records which contain 
no personal information (see Order PO-1646).  Consequently, the records noted above, which I have 
found do not contain personal information, cannot qualify for exemption under section 21(1).  It should also 
be noted that no other mandatory exemptions apply and no discretionary exemptions have been claimed for 
these records. 
 
As far as those records which contain personal information are concerned, section 21(1) of the Act 
prohibits the disclosure of this information except in certain circumstances.  One of these exceptions is found 
in section 21(1)(f), which reads: 
 


A head shall refuse to disclose personal information to any person other than the individual 
to whom the information relates except, 


 
if the disclosure does not constitute an unjustified invasion of personal 
privacy. 


 
Sections 21(2), (3) and (4) of the Act provide guidance in determining whether disclosure of personal 
information would result in an unjustified invasion of personal privacy.  Where one of the presumptions in 
section 21(3) applies to the personal information found in a record, the only way such a presumption against 
disclosure can be overcome is if the personal information falls under section 21(4) or where a finding is 
made that section 23 of the Act applies. 
 
The requester provided no representations on the issue of whether disclosure of personal information would 
constitute an unjustified invasion of privacy under section 21(1) of the Act.  Section 21(1) is a mandatory 
exemption claim which reflects one of the purposes outlined in section 1(b) of the Act, specifically: 
 


to protect the privacy of individuals with respect to personal information about themselves 
held by institutions ... 


 
In the absence of any representations from the requester addressing this issue, or other evidence supporting 
a finding that disclosure of this personal information would not constitute an unjustified invasion of personal 
privacy, I am unable to find that the section 21(1)(f) exception applies. Accordingly, the personal 
information contained in the records qualifies for exemption under the mandatory requirements of section 
21(1) of the Act. 
 
In summary, then, I find that the personal information severed from the records qualifies for exemption 
pursuant to section 21 of the Act. 
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Because I have found that the entires for Thursday, December 18, 1997 at 1:30 p.m. and Monday, April 
27, 1998 at 2:00 p.m. qualify for exemption under section 12(1),  it is not necessary for me to consider the 
section 18(1)(g) exemption claim. 
  
COMPELLING PUBLIC INTEREST 
 
As noted earlier, the requester claimed that the Apublic interest override@ in section 23 of the Act applies in 
this case.  Section 23 does not apply to records which qualify for exemption under section 12 of the Act 
 
Section 23 states: 
 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20 and 21 does 
not apply where a compelling public interest in the disclosure of the record clearly 
outweighs the purpose of the exemption.  [emphasis added] 


 
In order for section 23 to apply, two requirements must be met.  First, there must be a compelling public 
interest in disclosure; and second, this interest must clearly outweigh the purpose of the mandatory section 
21(1) exemption, the only exemption I have upheld. 
 
It is important to note that section 21 is a mandatory exemption whose fundamental purpose is to ensure 
that the personal privacy of individuals is maintained except where infringements on this interest are justified. 
 In my view, where the issue of public interest is raised, one must necessarily weigh the costs and benefits of 
disclosure to the public.  As part of this balancing, I must determine whether a compelling public interest 
exists which outweighs the purpose of the exemption. 
 
The requester has not provided any representations on this or any of the other issues. 
 
In Order P-241, former Commissioner Tom Wright commented on the burden of establishing the 
application of section 23.  He stated as follows: 
 


The Act is silent as to who bears the burden of proof in respect of section 23.  However, 
Commissioner Linden has stated in a number of Orders that it is a general principle that a 
party asserting a right or duty has the onus of proving its case.  This onus cannot be 
absolute in the case of an appellant who has not had the benefit of reviewing the requested 
records before making submissions in support of his or her contention that section 23 
applies.  To find otherwise would be to impose an onus which could seldom if ever be met 
by the appellant.  Accordingly, I have reviewed those records which I have found to be 
subject to exemption, with a view to determining whether there could be a compelling 
public interest in disclosure which clearly outweighs the purpose of the exemption. 


 
I agree with these comments.  
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I have conducted an independent review of the records and, in the absence of representations from the 
appellant on this issue, I am not persuaded that there is a compelling public interest in disclosure of this 
personal information or that any public interest that may exist would outweigh the purpose of the mandatory 
personal information exemption claim. 
 
Therefore, I find that section 23 does not apply to any of the entries I have found to qualify for exemption 
under section 21 of the Act. 
 
ORDER: 
 
1. I order Cabinet Office to issue an access decision to the requester concerning the 11:45 a.m. entry 


on October 24, 1997, in accordance with the provisions of sections 26, 28 and 29 of the Act, 
treating the date of this order as the date of the request. 


 
2. I order Cabinet Office to disclose the following entries to the requester by December 10, 1999 


but, not before December 6, 1999: 
 


1997 
 


7:45 a.m. October 16;  4:00 p.m. October 21; 11:30 a.m. October 24;  3:00 p.m. 
November 3;  4:00 p.m. November 25; 8:00 a.m. & 2:00 p.m. (first entry) November 27; 
1:30 p.m. November 28;  8:00 a.m. December 25;  and  8:00 a.m. December 26 


 
1998 


  
11:00 a.m., 1:30 p.m. & 2:30 p.m. January 13;  10:30 a.m. & 1:00 pm January 15;  3:30 
p.m. January 16;  10:00 a.m. January 21; 1:00 p.m. & 2:30 p.m. January 29;  10:00 a.m. 
& 11:00 a.m. February 2;  11:00 a.m. February 12;  3:00 p.m. (the name only) & 4:00 
p.m. February 13;  12:00 p.m. & 1:15 p.m. February 17;  1:30 p.m., 2:30 p.m., 3:15 p.m. 
& 4:15 p.m. February 18;  1:00 p.m., 1:45 p.m., 2:30 p.m., 3:30 p.m. & 4:30 p.m. 
February19;  11:00 a.m., 12:15 p.m., 1:00 p.m., 2:15 p.m. & 3:15 p.m. February 20;  
1:00 p.m. March 4;  1:00 p.m. March 5;  3:00 p.m. & 5:30 p.m. March 10;  1:00 p.m. 
March 24;  2:30 p.m. April 15;  1:00 p.m. April 23;  10:00 a.m. April 28;  10:00 a.m. May 
5;  5:00 p.m. May 6;  10:00 a.m. May 12;  2:30 p.m. May 14;  3:00 p.m. May 21; 10:00 
a.m. May 26;  10:00 a.m. June 2;  3:00 p.m. June 3;  2:00 p.m. June 4;  1:00 p.m. June 8;  
2:30 p.m., 4:00 p.m. & 5:15 p.m. June 10;  1:30 p.m. June 16;  3:30 p.m. June 17; 2:00 
p.m. June 18;  11:30 a.m. June 19;  12:00 p.m. June 23;  5:00 p.m. June 24;  3:00 p.m. & 
5:30 p.m. June 25;  10:00 a.m., 1:00 p.m. & 2:00 p.m. June 29;  11:00 a.m., 1:00 p.m. & 
4:00 p.m. June 30;  11:00 a.m. July 3;  11:00 a.m. & 4:00 p.m. July 6;  11:00 a.m. July 8;  
11:00 a.m. July 9;  2:00 p.m. July 13;  11:00 a.m. July 14;  11:00 a.m. August 4; 11:00 
a.m. August 7;  12:30 p.m. August 10; 11:00 a.m. August 11; and 10:00 a.m. August 21 


  
3. I uphold Cabinet Office=s decision not to disclose all other entries. 
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4. In order to verify compliance with the provisions of this order, I reserve the right to require Cabinet 


Office to provide me with a copy of the records which are disclosed to the requester pursuant to 
Provisions 2. 


 
 
 
 
 
 
 
Original signed by:                                                                 November 4, 1999                       
Tom Mitchinson 
Assistant Commissioner 
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IPC Order PO-2857/December 21, 2009 


NATURE OF THE APPEAL: 


The Ministry of Finance (the Ministry) received a request under the Freedom of Information and 
Protection of Privacy Act (the Act) from a solicitor representing the owners of thirteen properties 
(the requester).  Following a teleconference call, the requester narrowed the request to include 
the following: 


… any and all records or documents of any kind relating to the decision making 
which took place and resulted in the inclusion of the [13 properties] in the 
Greenbelt Area.  … including any and all emails which remain on the system 
and/or have been printed out in hard copy. 


The requester noted that he was not requesting any e-mails and electronic documents maintained 
on backup tapes. 


The Ministry issued an interim access decision and a fee estimate.  In its interim access decision, 
the Ministry advised that some records would not be disclosed on the basis of the exemptions in 
sections 12(1) (cabinet records), 13(1) (advice or recommendations), 17(1) (third party 
information) and 18 (economic and other interests). 


Following payment of the fee, the Ministry issued a final access decision in which it indicated 
that 52 records had been located.  In that decision, the Ministry granted access to certain records 
and denied access to the remaining records or parts of records on the basis of sections 12(1), 
13(1), 17(1) and 21(1) (invasion of privacy) of the Act.  The Ministry also indicated that an 
affected party whose interests may be affected by the disclosure of information relating to it had 
been notified of the Ministry’s decision to disclose certain information to the requester, and that 
that party had 30 days to file an appeal of the Ministry’s decision to disclose.


The requester, now the appellant, appealed the Ministry’s decision to deny access to the records.  
The appellant also indicated that he was appealing on the basis that more responsive records 
ought to exist, and he identified the three individuals who, in his view, ought to have responsive 
records.  The issue regarding the reasonableness of the Ministry’s search for records is therefore 
an issue in this appeal. 


The Ministry subsequently sent the requester a decision letter, indicating that the affected party 
had not appealed the Ministry’s decision to disclose certain records relating to it, and the 
Ministry accordingly provided the requester with those records.


During mediation, the mediator confirmed that section 17(1) was no longer an issue in this 
appeal.  Mediation did not resolve the other issues, and this appeal was transferred to the inquiry 
stage of the process.  This office sent a Notice of Inquiry, setting out the facts and issues on 
appeal, to the Ministry, initially. 


The Ministry subsequently issued a revised decision in which it granted access in full to Records 
16, 28, 29, 34 and 35 and access to additional information contained in Record 49.  The Ministry 
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indicated that portions of the remaining information in Record 49 were not responsive to the 
request and portions were withheld pursuant to the exemptions in sections 12(1) and 21(1). 


The Ministry then submitted representations in response to the Notice of Inquiry, which also 
reflected its revised decision. 


The file was transferred to me to complete the adjudication process.  I decided to seek 
submissions from the appellant on the outstanding issues and records.  It should be noted that the 
responsiveness of information was not addressed in previous decisions of the Ministry or in 
mediation.  The appellant was contacted to determine whether he wished to pursue access to the 
portion of Record 49 that the Ministry claimed was non-responsive to the request and he 
responded in the affirmative.  Accordingly, the responsiveness of the portions of Record 49 is 
included as an issue in this appeal. 


I then sent the Notice of Inquiry, along with a copy of the representations of the Ministry, to the 
appellant.  The appellant provided representations in response, and those representations were 
shared with the Ministry, who provided reply representations. 


RECORDS:


The Ministry identified 52 responsive records, and granted full access to nine of them (Records 
4, 5, 6, 8, 16, 28, 29, 34 and 35).  The Ministry denied access to the remaining 43 records in 
whole or in part on the basis of the identified exemptions.  These records consist of internal e-
mails, briefing notes, presentations, draft presentations, slide decks, and agendas. 


DISCUSSION: 


REASONABLE SEARCH 


As I noted above, the appellant believes that more responsive records ought to exist, and he 
identified the three individuals who, in his view, ought to have responsive records.  These 
individuals were identified as the former Minister of Finance, the Chief of Staff to the Former 
Minister and the Executive Assistant to the Former Minister. 


Where a requester claims that additional records exist beyond those identified by the institution, 
the issue to be decided is whether the institution has conducted a reasonable search for records as 
required by section 24 [Orders P-85, P-221, PO-1954-I].  If I am satisfied that the search carried 
out was reasonable in the circumstances, I will uphold the institution’s decision.  If I am not 
satisfied, I may order further searches. 


The Act does not require the institution to prove with absolute certainty that further records do 
not exist.  However, the institution must provide sufficient evidence to show that it has made a 
reasonable effort to identify and locate responsive records [Order P-624]. 


The Ministry provided an affidavit, sworn by an economist employed by the Ministry (the 
Economist).  The Economist indicated that he created and/or presented most of the records at 
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issue in this appeal and that he was involved in responding to the appellant’s request.  In his 
affidavit, the Economist states: 


As policy lead on this file, I was charged with coordinating a response at both the 
branch level (for the Industrial and Financial Policy Branch) as well as at the 
division level (within the Office of Economic Policy).  As part of this 
coordination, I interviewed all members of my unit as well as all other staff in the 
branch and division that might have had some involvement on the Greenbelt file.  
I asked staff to conduct a search through their own individual records.  I also 
performed a search for responsive records by examining my own email, electronic 
files, paper files as well as the branch central files and files from the Assistant 
Deputy Minister’s Office.  It is also my understanding that [a named individual] 
had performed a search of the Minister’s Office and failed to locate any 
responsive records other than those that I found.  As the lead policy analyst on 
this file, I was the author or keeper of most of the records deemed to be 
responsive.


The appellant was provided with a copy of this affidavit.  In the appellant’s representations, 
however, there was no mention made of this issue.  In the introductory discussion in the 
appellant’s representations, the issues identified for the discussion that followed excluded the 
reasonableness of the Ministry’s search for responsive records. 


Although a requester will rarely be in a position to indicate precisely which records the 
institution has not identified, the requester still must provide a reasonable basis for concluding 
that such records exist.  In this appeal, the requester has identified by name three individuals that 
he believes ought to have additional responsive records; however, given the opportunity to 
respond to the efforts made by the Ministry to locate responsive records, he did not question the 
search method or elaborate on why he believed additional records should exist. 


Based on the affidavit provided by the Economist, I am satisfied that the search conducted by the 
Ministry was reasonable in the circumstances of this appeal. 


RESPONSIVENESS OF RECORDS 


The Ministry has withheld portions of Record 49 as non-responsive to the request.  These 
portions comprise various e-mails contained in an e-mail chain.  The Ministry does not explain in 
its representations why it has withheld this information as non-responsive. 


Although the appellant indicated that he wished to have this issue addressed, in his 
representations, the only discussion he provides consists of a statement that the Ministry did not 
disclose these portions as they were non-responsive. 


The Ministry has also claimed that portions of Record 27 are not responsive to the request.  The 
appellant was not asked to address the responsiveness of these portions in the Notice of Inquiry 
that was sent to him, and, although the Ministry’s representations were shared with him, he did 
not address the Ministry’s position regarding these portions of the record.    Nevertheless, I have 
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decided to review the portions of Record 27 that the Ministry has identified as being non-
responsive.


Section 24 of the Act imposes certain obligations on requesters and institutions when submitting 
and responding to requests for access to records.  This section states, in part: 


(1) A person seeking access to a record shall, 


(a) make a request in writing to the institution that the person 
believes has custody or control of the record; 


(b) provide sufficient detail to enable an experienced employee 
of the institution, upon a reasonable effort, to identify the 
record; and 


.  .  .  .  . 


(2) If the request does not sufficiently describe the record sought, the institution 
shall inform the applicant of the defect and shall offer assistance in reformulating 
the request so as to comply with subsection (1). 


Previous orders of this office have held that institutions should adopt a liberal interpretation of a 
request in order to best serve the purpose and spirit of the Act.  Generally, ambiguity in the 
request should be resolved in the requester’s favour [Orders P-134, P-880]. 


Further, to be considered responsive to the request, records must “reasonably relate” to the 
request [Order P-880]. 


In view of the lack of submissions on this issue by the parties, I have reviewed the portions of 
Records 27 and 49 that the Ministry claims are not responsive, and make the following findings: 


The information contained in the portions of the e-mail chain at issue in Record 
49 is very innocuous, however, it must be read in context and in doing so, I find 
that it is clearly connected to the previous e-mails in the chain.  Accordingly, I 
find that it is reasonably related to the appellant’s request. 


The Ministry originally claimed section 12(1) for these portions of Record 49.  It 
did not make any representations on the application of section 12(1) to them.  
However, I note that the information at issue in this discussion is of a similar 
nature to the information at issue in Record 26, for which representations were 
made.  Rather than sending Record 49 back to the Ministry to issue a decision on 
these portions, I will consider the representations it has made generally and with 
regard to Record 26 and apply them to the portions of Record 49 that it withheld 
as non-responsive. 


The portions of Record 27 identified as non-responsive pertain to a Cabinet 
committee meeting, but do not pertain to the subject matter of this request.  I 
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agree with the Ministry that these portions of the record are not reasonably related 
to the request and have been properly removed as being non-responsive.  In 
addition to the portions that the Ministry has identified, I find that the first clause 
in the first sentence identified by the Ministry as falling within the exemption at 
section 12(1)(a) is also not responsive to the request.  This clause refers to an 
agenda item for the scheduled Cabinet meeting, but it does not pertain to the 
subject matter of the request.  Rather, it pertains to the subject matter of the 
portion of the e-mail that I have found to be non-responsive.  Accordingly, I will 
only consider whether section 12(1) applies to the remaining portion of the first 
sentence, the second sentence in the identified e-mail and the subject of the e-
mail. 


CABINET RECORDS 


The Ministry relies on the introductory wording in section 12(1) as well as sections 12(1)(a), (d), 
(e) and (f) to deny access to the records for which the section 12(1) exemption claim is made.  
These sections read: 


A head shall refuse to disclose a record where the disclosure would reveal the 
substance of deliberations of the Executive Council or its committees, including, 


(a) an agenda, minute or other record of the deliberations or 
decisions of the Executive Council or its committees; 


(d) a record used for or reflecting consultation among ministers 
of the Crown on matters relating to the making of 
government decisions or the formulation of government 
policy; 


(e) a record prepared to brief a minister of the Crown in 
relation to matters that are before or are proposed to be 
brought before the Executive Council or its committees, or 
are the subject of consultations among ministers relating to 
government decisions or the formulation of government 
policy; and 


(f) draft legislation or regulations. 


Previous decisions of this office have established that the use of the word “including” in the 
introductory language of section 12(1) means that any record which would reveal the substance 
of deliberations of Cabinet or its committees (not just the types of records enumerated in the 
various subparagraphs of 12(1)), qualifies for exemption under section 12(1) [See Orders P-22, 
P-331, P-894, P-1570].  It is also possible for a record that has never been placed before Cabinet 
or its committees to qualify for exemption under the introductory wording of section 12(1), if an 
institution can establish that disclosing the record would reveal the substance of deliberations of 
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Cabinet or its committees, or that its release would permit the drawing of accurate inferences 
with respect to these deliberations [See Orders P-361, P-604, P-901, P-1678, PO-1725]. 


Representations


The Ministry provides extensive representations on the application of section 12(1) to the 
records, and provides an affidavit from the Economist, who was an employee with the Ministry 
at the relevant time, and who wrote and presented most of the records at issue.  The Ministry 
categorizes the records according to their contents, and identifies that the section 12 exemptions 
“gravitate around three Cabinet submissions; one in the year 2003, one in 2004 and the other in 
2005.”  The Ministry then reviews the records under these categories.  In conducting my 
analysis, I will review the records under these various categories. 


The appellant also makes extensive representations on the application of the section 12(1) 
exemption.  The appellant begins by noting that, under section 53 of the Act, the burden of proof 
in relation to section 12 lies squarely with the Ministry.  The appellant also notes that the 
criterion for the application of section 12(1), as found in that section’s introductory wording, is 
that disclosure of the record must “reveal the substance of deliberations of the Executive Council 
or its committees.” 


The appellant then reviews the manner in which this section has been interpreted by this office, 
including references to some of the orders set out above, and in particular states that the wording 
in the introduction to section 12 that a document’s disclosure would “reveal the substance of 
deliberations” has also been subject to the following clarifications: 


Where disclosure of a record would permit the drawing of accurate inferences 
with respect to the substance of deliberations of Cabinet, the mandatory 
exemption in section 12(1) can also apply, whether or not the record has itself 
been placed before Cabinet. [Orders P-361, P-604, P-901, P-1678, P-1831, PO-
17251.


Records which reveal merely the process by which consultation occurred and 
legislation was prepared is insufficient to meet the exemption criteria established 
by subsection 12(l).  It cannot be said that the disclosure of such information 
alone will reveal the substance of Cabinet[’s] deliberations. [Order P-1570] 


There may also be a distinction between the substance of contents (e.g. policy 
recommendations, etc.) contained in a record or report, and the substance of the 
deliberations actually made by the Executive Council or its committees.  In some 
cases, the contents may be distinct from the deliberations for the purposes of 
exemption under s. 12(1). [Order P-2241] 


Finally, if a record is actually placed before Cabinet or a committee that, in itself, 
is strong - but not necessarily determinative - evidence that disclosing its content 
could reveal the substance of deliberations.  Especially where a record was not 
actually placed before Cabinet, the Ministry must provide evidence and argument 
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sufficient to establish a link between the content of the record, and the actual 
substance of Cabinet deliberations. [Order P-2320] 


The appellant then proceeds to refer to each of the records for which section 12(1) is claimed, 
and provides representations disputing the Ministry’s position that the exemption applies to each 
record.  I will review the specific arguments put forward by the appellant for each of the records 
below; however, for many of the records the appellant makes the following arguments: 


The Appellants contend that [the] record does not meet the requirements of 
section 12(1).  The Appellants submit that the records reveal merely the process 
by which consultation occurred and legislation was prepared and, therefore, 
disclosure of such information alone will not reveal the substance of Cabinet[’s] 
deliberations.  Further, the Appellants submit that in this case the contents of the 
records are distinct from the deliberations for the purposes of exemption under s. 
12(1).


I will refer to this recurring argument in the discussions that follow as “the process and 
deliberations argument.” 


The appellant also refers to the wording in section 12(1)(a) and the interpretation of “the 
Executive Council or its committees,” and states: 


A “committee”, for these purposes, is a group composed of Ministers where there 
is “collective ministerial responsibility and Cabinet prerogative” that justifies 
invoking the application of the exemption.  “Staff” committees are distinct from 
this group and do not fall within the parameters of section 12(1)(a). [P-604] 


For some of the records set out below, the appellant argues that the meeting to which these 
records relate is not a meeting of “the Executive Council or its committees.” 


With respect to the application of section 12(1)(d), the appellant states: 


[This] exemption is only applicable to a record used for, or reflecting consultation 
among, Ministers of the Crown on matters relating to the making of government 
decisions or the formulation of government policy, which would reveal the 
substance of deliberations of the Executive Council or its committees. 


In order to qualify for an exemption under section 12(1)(d), the record must: 


1) reflect consultation among Ministers of the Crown on matters 
relating to the making of government decisions or the formulation 
of government policy, or 


2) have been used to make government decisions or the 
formulation of government policy. 
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[Order P-883, which was upheld on judicial review in Ontario (Minister of 
Consumer and Commercial Relations) v. Ontario (Information and Privacy 
Commissioner) (December 21, 1995), Toronto Doc. 220/95 (Ont. Div. Ct.), leave 
to appeal refused [1996] O.J. No. 1838 (C.A.)]: 


There must also be evidence that the record was used for consultation among 
Ministers; it is not sufficient that the record was used for consultation among civil 
servants employed by Ministries. [Order P-920]. 


Regarding the application of section 12(1)(e), the appellant states: 


It was established in Order 131 that to qualify for an exemption under section 
12(1)(e), the Ministry must establish that the record itself has been prepared to 
brief a Minister in relation to matters that are either: 


(a) before or proposed to be brought before the Executive Council 
or its committees; or 


(b) the subject of consultations among ministers relating to 
government decisions or the formulation of government policy. 


Given that it uses the present tense, section 12(1)(e) has been held to be 
prospective in its application, and therefore is inapplicable to matters that have 
already been considered by the Executive Council or its committees [Order P-
604].


In order to rely on the exemption under section 12(1)(e), the Minister must 
establish that the subject-matter of the record was the subject of ongoing 
discussion and direction by Cabinet. [PO-2250] 


In its reply representations, the Ministry responds to a number of the general comments made by 
the appellant.  I will address some of these responses in the discussion of individual records 
below.


Records Relating To The December 1, 2003 Cabinet Submission


Records 18, 19, 20, and 21 


The Ministry states: 


Records 19, 20 and 21 are submissions to Cabinet committees.  Pursuant to the 
affidavit by [the Economist], these records were submitted to and deliberated by 
the Federal, Interprovincial and Municipal Relations Committee, a committee of 
Cabinet, on December l, 2003. Records 19 and 20 contain submissions to the 
Cabinet committee regarding the Greenbelt protection options and 
recommendations for the Greenbelt legislation.  Record 21 is the associated 
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Communications Plan with Cabinet approval lines on page 9 and 10.  Although 
this document does indicate on the top right corner as a “draft”, the affidavit by 
[the Economist] clearly indicates that this was submitted to and deliberated by the 
Cabinet committee.  Record 18 is the covering memorandum that was submitted 
along with Records 19, 20 and 21 to the Federal Interprovincial and Municipal 
Relations Committee on December 1, 2003.  Pages 31-34 of Record 20 consist of 
the “draft” Cabinet Minute which became the proposed Cabinet Minute when 
signed by the Minister and Deputy Minister on page 34.  That portion is subject to 
section 12(1)(d) of [the Act]; that is, the exemption for a Cabinet Minute.  The 
Ministry submits that disclosure of these records would reveal the substance of 
deliberations of Cabinet or of its committees. 


The appellant states: 


The Ministry submits that disclosure of Records 18, 19, 20 and 21 would reveal 
the substance of deliberations of Cabinet or of its committees. 


The Appellants submit that since the Federal, Interprovincial and Municipal 
Relations Committee is not a committee of Ministers, but rather a “staff” 
committee, this record does not fall within section 12(l)(a).  At the material time, 
the Federal, Interprovincial and Municipal Relations Committee was composed of 
13 MPPs, only six of whom were also Ministers. 


In any event, the Appellants further submit that the disclosure of these records 
would not provide for an accurate inference of the deliberations of Cabinet or its 
committee. 


The appellant also states: 


The Ministry submits that pages 31-34 of Record 20 is subject to section 12(1)(d) 
of the Act, specifically the exception for a Cabinet Minute. 


The Appellants contend that the Ministry has failed to meet its onus in 
establishing this factual assertion.  Accordingly, it is not entitled to rely on the 
section 12(1)(d) exemption. 


In response to the appellant’s assertion that the Federal, Interprovincial and Municipal Relations 
Committee is not a committee of Cabinet, the Freedom of Information and Privacy Co-ordinator 
for the Ministry states: 


[T]he Appellant argues that a certain committee of the Executive Council is not 
a Cabinet committee because it is composed of ministers and other MPPs.  In 
response, the Ministry submits the evidence of [the Economist] who is most 
knowledgeable about it and has sworn that it is a Cabinet committee.  I have 
contacted [the Economist] for further information on this point, and he informs 
me that this structure is a typical feature of the two McGuinty governments for 
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Cabinet committees. There is no written protocol on this, but it is the premier's 
prerogative to establish these committees and determine the proportion of Cabinet 
members, Parliamentary Assistants and MPPs.  Only Treasury Board and 
Management Board of Cabinet are defined by statute through the Treasury Board 
Act and the Management Board of Cabinet Act.  If you go to the "Premier's 
Website" from www.gov.on.ca, and click on "Team" at the top, you will be taken 
to a list of the members of all current cabinet committees on the McGuinty team. 
Click on these cabinet committees, as they are called on the website, and you will 
see that they are composed of ministers and other MPPS; some are Parliamentary 
Assistants to ministers and others are just MPPs.  I attach two committee member 
lists from the web to make this point as Schedule A. 


The MPPs are not staff but elected members of the provincial parliament.  “Staff” 
means employees and civil servants of the Ministry like myself, not elected 
officials or cabinet ministers. The Ministry submits that the Federal, 
Interprovincial and Municipal Relations Committee, created on December 1, 
2003, was every bit as much a committee of Cabinet as any other in the McGuinty 
government.  P-604 predates the McGuinty government and can be distinguished 
on that ground. The s. 12 legislation has not been amended to exclude such 
Cabinet committees. 


Analysis and Findings


Based on the Ministry’s representations, including the affidavit sworn by the Economist, and my 
review of the records, I find that Records 19 and 20 are submissions presented to the Federal, 
Interprovincial and Municipal Relations Committee. I find further that Record 21 is the 
associated Communications Plan which includes a section for Cabinet to indicate its approval.  
In addition, I accept the Ministry’s explanation regarding the structure and composition of 
committees at the time this committee was created, which is supported by the sworn affidavit of 
the Economist, who provided first-hand knowledge of the workings of this committee.  
Accordingly, I find that the Federal, Interprovincial and Municipal Relations Committee is a 
Cabinet committee.  Moreover, I find that disclosure of these three records would reveal the 
substance of deliberations of a committee of Cabinet and Records 19, 20 and 21 are, therefore, 
exempt pursuant to the introductory wording of section 12(1). 


Record 18, however, is simply a covering memorandum that was attached to Records 19, 20 and 
21.  It does not contain any more information than was provided in the Ministry’s description of 
the records in its representations.  I am not persuaded that disclosure of this record would reveal 
in any way the substance of the deliberations of Cabinet or one of its committees.  The Ministry 
makes the following additional comments regarding cover pages generally in response to the 
appellant’s argument that many of the records simply relate to the process of getting a record to 
Cabinet:


[The appellant’s argument] which distinguishes between records describing the 
process of getting to Cabinet and the subject matter of records which go to 
Cabinet is a useful distinction...  


20
09


 C
an


LI
I 7


32
74


 (O
N


 IP
C


)







- 11 - 


IPC Order PO-2857/December 21, 2009 


The Ministry responds that the process argument could be used for cover pages 
showing the path or the intended path of a Cabinet document, as long as the 
substance of the Cabinet document being sent is not revealed or summarized. 
Generally the cover pages are kept with the documents for the [Commissioner’s 
Office], not because they are exempt, but because they are needed to show the 
path of the record at issue. The process is the process of how a document gets to a 
Cabinet Committee, through ADM's, deputy ministers and the Minister. The 
cover page while not strictly exempt reveals none of the requested information, 
and as such is a de minimus piece of paper, simply not worth separate argument or 
separate disclosure. There are a number of cases on severance which make the 
point that some pieces of information are too small to be worth the trouble of 
being severed or treated separately whether they are exempt or not. In one case 
the rule is to “sever only when the result is a reasonable fulfillment of the purpose 
of the statute ... Disconnected snippets of releasable information taken from 
otherwise exempt passages are not in my view severable.  Without the context 
such information would be worthless.” [Order PO-1721 and PO- 1851 ] Thus the 
Ministry's counter argument is that the cover pages which are process documents 
belong with the exempt material, and should not be treated separately as it would 
not fulfill any access purpose of the statute but would make the exempt material 
devoid of context. The Ministry has chosen to follow the severance cases to assist 
the [Commissioner’s Office] rather than the case cited by the Appellant. 


The Ministry notes that it holds this position regarding similar types of records at issue in this 
appeal.


I agree with the Ministry that an institution should not be required to sever a record and disclose 
portions where to do so would reveal only “disconnected snippets,” or “worthless,” 
“meaningless,” or “misleading” information. 


However, in this case, the Ministry is attempting to apply this line of reasoning to an entire 
document, that is, the covering memorandum that shows the path of the Cabinet submission.  Not 
only does this record contain a complete body of information, it may have value, in itself, as 
evidence of such a process.  I am not persuaded that the information contained in this record is 
“without context” or “worthless.”  As no other exemptions have been claimed for Record 18, I 
will order it disclosed. 


Record 23 


The Ministry states: 


Record 23 is a draft of Record 20 dated November 21, 2003.  The content of the 
draft is essentially identical to the final version albeit [with] a minor addition to 
the final version; that is, Record 20 addresses an additional issue that was not part 
of the draft version.  Since Record 23 was used to prepare Record 20 and 
disclosure of these records would reveal the substance of deliberations of a 
Cabinet committee, the Minister submits that this record should be exempt. 
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The appellant states: 


Given that Record 23 is merely a Draft of Record 20, the Appellants rely on the 
same reasoning to argue for disclosure of this record, specifically: 


1) Since the Federal, Interprovincial and Municipal Relations 
Committee is not a committee of Ministers, but rather a “staff” 
committee, this record does not fall within section 12(l)(a).  At the 
material time, the Federal, Interprovincial and Municipal Relations 
Committee was composed of 13 MPPs, only six of whom were 
also Ministers. 


2) The disclosure of these records would not provide for an 
accurate inference of the deliberations of Cabinet or its committee. 


Referring to the Ministry’s description of this record, the appellant also submits that “these 
records or parts of records do not adhere to the requirements of section 12(l)(d),” and reiterates 
his process and deliberations argument. 


Analysis and Findings


I found above that the Federal, Interprovincial and Municipal Relations Committee is a Cabinet 
committee, and that disclosure of Record 20 would reveal the substance of deliberations of a 
committee of Cabinet pursuant to the introductory wording of section 12(1).  Having reviewed 
Record 23, which is a draft version of Record 20, I find that disclosure of Record 23 would 
similarly reveal the substance of deliberations of a committee of Cabinet and is, therefore, 
exempt under the introductory wording of section 12(1). 


These findings do not apply, however, to the first page of Record 23, which is a covering 
attachment to the draft Cabinet submission.  My findings above regarding covering memoranda 
apply to the cover page.  As no other exemptions have been claimed for the cover page, I will 
order the Ministry to disclose it to the appellant. 


Record 3 


The Ministry states: 


Record 3 is an email discussion relating to the Greenbelt Cabinet submission that 
was deliberated on December 1, 2003.  The severed portion reveals the topic of 
the Cabinet submissions.  The Ministry submits that revealing the comments 
would permit the drawing of accurate inferences with respect to the deliberations 
of Cabinet or its committees. 


Similar to his submissions regarding other records at issue in this discussion, the appellant 
repeats the process and deliberations argument. 
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Analysis and Findings


The only portion of this four-page record at issue comprises two sentences in one response 
within the e-mail chain.  While the information in these two sentences refers generally to the 
Greenbelt issues, it is very vague, and it is not clear to me how disclosure would reveal the 
substance of the deliberations of Cabinet or one of its committees.  Accordingly, I find that the 
withheld portion of Record 3 is not exempt under section 12(1) of the Act.  As no other 
exemptions have been claimed for this record, I will order that it be disclosed. 


Records 9 and 50 


The Ministry states: 


Record 9 is an e-mail discussion on the Greenbelt Cabinet submission that was 
deliberated on December 1, 2003.  The severed portions represent comments that 
are directly related to the Cabinet submissions.  The Ministry submits that 
revealing the comments will provide for an accurate inference of the subject 
matter of deliberations of Cabinet or its committees.  Record 50 is part of an e-
mail chain that Record 9 is affiliated with.  For the same reasons, this Record 
should not be disclosed. 


The appellant reiterates his process and deliberations argument. 


Analysis and Findings


Record 9 is a duplicate of one of the e-mails in the e-mail chain contained in Record 50.  When 
read in context, it is apparent that the discussion in the e-mails relates directly to the 
deliberations of Cabinet at its December 1, 2003 meeting.  Accordingly, I accept that it is exempt 
under section 12(1) of the Act.


Records 17 and 25 


The Ministry states: 


According to [the Economist’s] affidavit, Record 17 is a briefing note that was 
prepared to brief the Deputy Minister and the Minister on a matter which was 
deliberated by the Federal, Interprovincial and Municipal Relations Policy 
Committee, a Cabinet committee, on December 1, 2003.  The Record reflects the 
Ministry’s comments on the Cabinet submission at Record 20.  


Record 25 is identical to Record 17 except for its title and date. Pursuant to the 
affidavit by [the Economist], this briefing note was presented to the Deputy 
Minister and Minister.  The Ministry submits that disclosure of these records 
would reveal the substance of deliberations of the Cabinet or its committee. 
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The appellant states that the Ministry has failed to establish on the facts that these records meet 
the requirements of section 12(1)(e).  In addition, the appellant relies on his process and 
deliberations argument. 


Analysis and Findings


Records 17 and 25 are clearly, on their face, briefing notes relating to items to go before Cabinet 
or one of its committees.  I accept the Ministry’s submissions that these briefing notes were 
prepared to brief the Deputy Minister and the Minister on a matter before Cabinet and/or one of 
its committees.  I find that disclosure of Records 17 and 25 would reveal the substance of 
deliberations of Cabinet and/or its committee, and they are, therefore, exempt pursuant to the 
introductory wording of section 12(1). 


Record 22 


The Ministry states: 


This Record is a memorandum that contains a Variance Report regarding the 
Cabinet Minute dated December 3, 2003, a Compendium to the Greenbelt 
Protection Act, 2003, and associated Bill.  The Variance Report contains and 
discusses the December 1, 2003, Cabinet Minute and should be excluded pursuant 
to paragraph 12(1)(a) of [the Act].  With respect to the Compendium, the Ministry 
submits that [the Commissioner’s office] should follow a previous Order where it 
was found that information explaining a draft regulation is exempt under the 
introductory words of section 12(1) (Order P-1205).  Finally, the Ministry submits 
that the draft regulation should be exempt pursuant to paragraph 12(1)(f) of [the 
Act].


The appellant states: 


[T]his record should not be exempted from disclosure under section 12(1)(a).  
Although the Ministry has indicated that the Variance Report “contains and 
discusses” a Cabinet Minute, the Minister has failed to establish that it provides 
for an accurate inference of the deliberations of Cabinet or its committee. 


Likewise, in the Appellants’ view it has not been shown by the Ministry that the 
content of the Compendium meets the requirements of the section 12(1)(a) 
exemption. 


With respect to the exemption in section 12(1)(f), the appellant simply rephrases the Ministry’s 
description, but does not appear to take a stance on the application of this section. 


Analysis and Findings


The Variance Report (first two pages of this record) contains references to the content of the 
Cabinet Minute, which I find either reflects the deliberations of Cabinet or would provide an 
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accurate inference of those deliberations.  Moreover, I am satisfied that disclosure of the draft 
Bill would reveal the substance of the deliberations of Cabinet and/or one of its committees.  I 
find, therefore, that this record, in its entirety, is exempt under the introductory wording of 
section 12(1). 


Records Relating To The September 23, 2004 Cabinet Submission


Records 46, 47, 48, 51 and 52 


Regarding Records 46, 47 and 48, the Ministry states: 


Records 46, 47 and 48 are submissions to Cabinet committees.  Pursuant to the 
affidavit by [the Economist], these records were submitted to and deliberated by 
the Community Affairs Policy Committee, a committee of Cabinet, on September 
23, 2004.  Records 46 and 47 contain the deliberations of Cabinet regarding the 
Greenbelt legislation and recommendations concerning the administration and 
implementation of the Greenbelt.  Record 47 also contains a Cabinet Minute 
proposed on pages 29-32 and signed.  That portion is subject to section 12(1)(d) 
of [the Act]; that is, the exemption for a Cabinet Minute.  Record 48 is the 
associated Communications Plan.  Although this document does indicate on the 
front page as a “draft”, the affidavit by [the Economist] clearly indicates that this 
was submitted to and deliberated by the Cabinet committee.  The Ministry 
submits that disclosure of these records would reveal the substance of 
deliberations of a Cabinet committee. 


The Ministry states that Records 51 and 52: 


[A]re draft copies of Records 47 and 46 respectively.  The content of the drafts 
are essentially identical to the final versions albeit [with] a few minor additions to 
the final versions.  Thus, all of the information found in the draft copies can be 
found in the final versions.  Since these documents were used to prepare Records 
46 and 47 and the disclosure of these records would reveal the substance of 
deliberations of Cabinet or its committees, the Minister submits that these records 
should be exempt. 


The appellant repeats his process and deliberations argument in support of the position that 
Records 46, 47 and 48 are not exempt, and adds that “the Ministry has failed to establish on the 
facts that [Record 47 meets] the requirements of section 12(1)(d).” The appellant adds that since 
the exemption of Records 51 and 52 is contingent on finding that Records 46 and 47 are exempt, 
they are, by extension, not exempt. 


Analysis and Findings


Records 46 and 47, on their face, indicate that they are submissions prepared for Cabinet or one 
of its committees.  Record 48 is a draft prepared for the Minister.  All three records are dated 
September 14, 2004.  In his affidavit, the Economist explains the process through which the 
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Cabinet submissions ultimately made their way to the Community Affairs Policy Committee, 
which he states is a committee of Cabinet, on September 23, 2004, and confirms that all three 
records were submitted to and deliberated on by this committee.  Based on the Economist’s 
affidavit and my review of these three records, I am satisfied that Records 46, 47 and 48 are 
exempt pursuant to the introductory wording of section 12(1). 


I have compared Records 51 and 52 to Records 46 and 47 and agree with the Ministry that they 
are substantially similar to Records 46 and 47, which I have found to be exempt.  The only 
difference between these records is that Records 46 and 47 contain additional information.  
Accordingly, I find that Records 51 and 52 are also exempt from disclosure under section 12(1) 
because their disclosure would reveal the substance of the deliberations of Cabinet or one of its 
committees. 


Record 38 


The Ministry states: 


Record 38 is a slide presentation from the Ministry of Municipal Affairs and 
Housing to a group of Nine Ontario Government Ministers, known as the G9, 
dated August 16, 2004.  The Ministry submits that section 12(1)(e) of [the Act]
should apply as this is the subject of consultation among ministers.  Furthermore, 
all of the information presented on the slides was derived from Record 46, which 
was submitted to and deliberated by a Cabinet committee on September 23, 2004.  
Since the documents are fairly similar, the Ministry submits that disclosure of the 
record would reveal the substance of deliberations of a Cabinet committee. 


The appellant states: 


The Appellants contend that the Ministry’s reliance on the fact that the 
documents are “fairly similar” is misguided.  In every case, the Ministry is 
imbued with the responsibility and onus for establishing that the documents that 
it seeks to exempt from disclosure fall within the requirements of the Act’s
provisions.


In any event … the Ministry has failed to establish on the facts that these 
records meet the requirements of section 12(1)(e). 


Analysis and Findings


The Ministry indicates that the information in Record 38 “was derived from” Record 46, which 
would imply that it should post-date the creation of Record 46.  Record 38 pre-dates Record 46 
by approximately one month.  However, after reviewing both records, I am satisfied that Record 
38 encapsulates the same information that is set out in the Cabinet submission (Record 46), and 
its disclosure would reveal the substance of the deliberations of Cabinet or one of its committees.  
Accordingly, I find that Record 38 is exempt from disclosure pursuant to the introductory 
wording of section 12(1). 
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Record 7 


The Ministry states: 


Record 7 is a slide presentation prepared by [the Economist] in relation to the 
Greenbelt plan.  With respect to the section 12(1) analysis, only one part has not 
been released; the third bullet on page 2.  The bullet should not be disclosed for it 
would reveal the precise issues deliberated at the Cabinet committee meeting that 
took place on September 23, 2004.  The Ministry submits that this information 
will provide a strong inference of the substance of the Cabinet committee 
deliberations and, as a result, should not be released. 


Similar to other submissions made by the appellant, he stresses that the process and deliberations 
argument should be considered. 


Analysis and Findings


The third bullet point on page 2 describes matters to be brought before a Cabinet committee 
meeting.  I accept the Ministry’s position that disclosure of this information would provide an 
accurate inference of the substance of the Cabinet committee deliberations.  In the 
circumstances, I accept that the withheld portion of Record 7 is exempt under section 12(1). 


Records 11, 24 and 43 


The Ministry states: 


Record 11 is a briefing note prepared by [the Economist] for inclusion in a larger 
briefing note to go to the various Ministers who attended the Cabinet committee 
meeting on September 23, 2004.  The briefing note examines and comments on 
some of the issues deliberated at the Cabinet committee meeting.  The Ministry 
submits that releasing the briefing note will provide for an accurate inference of 
deliberations of Cabinet or of its committee and, as a result, should not be 
released.  Records 24 and 43 are draft versions of Record 11 and, for similar 
reasons, they should not be disclosed to the requester. 


The appellant asserts that records do not meet the requirements of section 12(1)(a).  In addition, 
the appellant relies on the process and deliberations argument. 


Analysis and Findings


Records 11, 24 and 43 are not identical, however, the information contained in each one is 
clearly similar.  An examination of Record 11 indicates that it pre-dates the Cabinet committee 
meeting, and that it pertains to the specific submissions to be deliberated at that meeting.  I 
accept the Ministry’s submissions that disclosure of Record 11, and by extension, Records 24 
and 43, would reveal the substance of the deliberations of Cabinet and are, therefore, exempt 
under section 12(1). 
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Records 15 and 37 


The Ministry states: 


Record 15 is an e-mail discussion that led to the creation of the briefing note 
found in Record 11.  The severed portions directly reflect the comments presented 
in Record 11 which, in turn, relate to some of the issues deliberated at the Cabinet 
committee meeting on September 23, 2004.  The Ministry submits that revealing 
the comments will provide for an accurate inference of deliberations of Cabinet or 
of its committees.  Record 37 is part of an e-mail chain that Record 15 is affiliated 
with.  For the same reasons, this Record should not be disclosed. 


The appellant states: 


The Appellants submit that the Ministry has wholly failed to establish that any of 
the listed comments, notes, briefing notes: 


1) were submitted or prepared for submission to the Executive 
Council or its committees; or 


2) would reveal the substance of deliberations of Cabinet or its 
committees. 


The Ministry simply has not met its burden of proof in this regard. 


In a similar vein, the Ministry submits that Record 37 is “part of an e-mail chain 
that Record 15 is affiliated with”, and should not be disclosed since it would 
provide for an accurate inference of the deliberations of Cabinet or its committee. 


The Appellants contend that an e-mail that is simply “affiliated with” another 
Record does not amount to sufficient grounds for exemption under the Act.
Instead, the Ministry is obliged to bring itself within the specific exemption 
criteria set out by the legislation. 


Analysis and Findings


Although the Ministry has used the term “affiliated with” to describe the relationship between 
Records 15 and 37, I note that they are for the most part duplicates, with Record 37 containing 
one additional e-mail as part of the chain.  Comparing the information in Record 11 with those 
contained in the e-mail chains in Records 15 and 37, I am satisfied that disclosure of the e-mails 
would reveal the information contained in Record 11.  Having found Record 11 exempt under 
section 12(1), I also find that disclosure of Records 15 and 37 would reveal the substance of the 
deliberations of Cabinet and are, therefore, exempt under section 12(1). 
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Records 14 and 42 


The Ministry states: 


According to [the Economist’s] affidavit, Record[s] 42 and 14 are briefing notes 
presented to the Minister of Finance in advance of the G9 meeting on August 16, 
2004, and September 20, 2004, respectively.  Both records are similar to one 
another as they reflect some of the issues deliberated at the Cabinet committee 
meeting that took place on September 23, 2004.  The Ministry submits that the 
severed portions will provide an accurate inference of the substance of the 
Cabinet committee deliberations and, as a result, should not be released.  
Additionally, since these records reflect consultations among ministers of the 
Crown on matters relating to the making of government decisions, the records 
should also be withheld pursuant to section 12(1)(d) of [the Act].


The appellant takes issue with the Ministry’s position, and states: 


… the Ministry has wholly failed to establish that any of the listed comments, 
notes, briefing notes were submitted or prepared for submission to the Executive 
Council or its committees; these briefing notes were submitted to the Minister of 
Finance; and therefore do not fall within the wording of section 12(l)(a). 


The appellant also states that the Ministry has failed to establish on the facts that these records 
meet the requirements of section 12(l)(d) and reiterates the process and deliberations argument. 


In response, the Ministry clarifies that Records 14 and 42 “are speaking notes prepared for the 
Minister to present to the G9 ministers, another group of Cabinet ministers.”  The Ministry also 
points out that it did not argue that these records were exempt under s. 12(1)(a); it argued that 
they were exempt under s. 12(1)(d).  The Ministry reiterates that these records were used for or 
reflect consultation among ministers of the Crown on matters relating to the making of 
government decisions or the formulation of government policy.  The Ministry adds that 
Government policy and decisions were made as a result of the G9 meeting. 


Analysis and Findings


Having reviewed Records 14 and 42, I accept the Ministry’s description of them and find that 
disclosure of the withheld information in the two records would reveal the substance of the 
deliberations of the G9 minister’s meeting.  Accordingly, I find that Records 14 and 42 are 
exempt under the introductory wording of section 12(1). 


Record 27 


The Ministry states: 


Record 27 is an e-mail discussion that relates to the Cabinet committee meeting 
on September 23, 2004.  The first two lines of the e-mail, under the word 
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“Helen”, reveals an agenda item at the Cabinet committee meeting contrary to 
section 12(1)(a) of [the Act].  The Ministry also submits that disclosing this 
information would permit the drawing of accurate inferences with respect to the 
deliberation of a Cabinet committee under section 12(1) of [the Act].


The appellant takes the position that this record does not meet the requirements of section 
12(l)(a) and repeats his process and deliberations argument. 


Analysis and Findings


In Order PO-1725, former Assistant Commissioner Tom Mitchinson was required to determine 
whether an appointment schedule of a senior staff member within the Premier’s office, which 
contained numerous references to meetings dealing with various subjects having a policy-making 
dimension, and to particular cabinet committees, ministers of the Crown, Premier’s Office, 
Cabinet Office or other government officials, or non-governmental individuals, groups or 
organizations, fell within section 12(1)(a).  His comments are relevant to some of the records at 
issue in this appeal, including Record 27.  He stated: 


I also want to comment on the important distinction between the term “agenda” as 
it appears in the exemption at section 12(1)(a) of the Act, and entries such as 
those appearing in the records at issue in these appeals. The word “agenda” in 
section 12(1)(a) refers to a specific record, created as an official document of 
Cabinet Office, which identifies the actual items to be considered at a particular 
meeting of Cabinet or one of its committees.  In my view, an entry appearing in 
another record which describes the subject matter of an item considered or 
to be considered by Cabinet is not an “agenda” as this term is used at section 
12(1)(a).  Nor would such an entry, standing alone, normally be found to 
reveal the substance of Cabinet deliberations, unless either the context or 
other additional information would permit the reader to draw accurate 
inferences as to actual deliberations occurring at a specific Cabinet meeting.
Therefore, none of the entries in the records at issue in these appeals is an 
“agenda”, nor could any of these records be said to reveal any part of a Cabinet 
agenda.  It is only by virtue of the capacity of these entries to reflect the Premier’s 
deliberations in establishing Cabinet’s priorities that they fall within the 
introductory wording of section 12(1) by revealing the substance of that exercise.  
Accordingly, even though some of the entries may refer to the subject matter of 
items actually considered by Cabinet and/or appearing on a specific Cabinet 
agenda, this does not transform any particular entry or series of entries into a 
Cabinet “agenda” under section 12(1)(a). [my emphasis] 


The portion of Record 27 at issue in this discussion is merely a reference to an agenda item for a 
scheduled Cabinet meeting.  In my view, the comments made by former Assistant Commissioner 
Mitchinson are directly on point.  As this information is contained in an e-mail message as part 
of a general communication, rather than as an “agenda,” as that term is described above, it does 
not qualify for exemption under section 12(1)(a).  Moreover, there is nothing on the face of the 
record or in the Ministry’s representations that provides a context or other additional information 
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that would permit the reader to draw accurate inferences as to the substance of actual 
deliberations occurring at a specific Cabinet meeting.  Accordingly, I am not persuaded that 
disclosure of this information, standing alone, would reveal the substance of Cabinet 
deliberations on the topic.  As no other exemptions have been claimed for this portion of the 
record, it should be disclosed to the appellant. 


Records 30 and 33 


The Ministry states: 


Record 30 is an e-mail discussion on the Greenbelt Cabinet submission that was 
deliberated on September 23, 2004.  The severed portions represent comments 
that are directly related to the Cabinet submission.  The Ministry submits that 
revealing the comments will provide for an accurate inference of deliberations of 
Cabinet or of its committees. 


The appellant takes the position that these two records do not meet the requirements of section 
12(l)(a) and repeats its process and deliberations argument. 


Analysis and Findings


The substantive portion of Record 33 is a duplicate of Record 30.  Record 30 has one additional 
e-mail in the e-mail chain.  Having reviewed these records, I find that they contain staff 
comments on the Greenbelt Cabinet submission that pre-date the Cabinet meeting.  I accept the 
Ministry’s position that disclosure of these records would permit accurate inferences of the 
deliberations of Cabinet or its committees, and they are, therefore, exempt under section 12(1) of 
the Act.


Records 31, 32, 44 and 45 


The Ministry states: 


According to [the Economist’s] affidavit, Records 31, 32, 44 and 45 are briefing 
notes that were used to brief the Deputy Minister and the Minister on matters that 
were ultimately deliberated by Cabinet or one of its committees.  Record 31 was 
discussed in anticipation of the meeting by the Federal, Interprovincial and 
Municipal Relations committee, a Cabinet committee, which was scheduled to 
convene on September 14, 2004.  As [the Economist] indicated in his affidavit, 
that committee meeting did not take place.  The matter was rescheduled for 
deliberation at another Cabinet committee meeting, the Community Affairs Policy 
Committee, on September 23, 2004.  Consequently, Record 32, which is identical 
to Record 45, was created and discussed in advance of that meeting.  Finally, 
Record 44 was discussed prior to the Cabinet meeting that took place on 
September 29, 2004.  The Ministry submits that all of these records reflect matters 
that were deliberated by Cabinet or one of its committees and, as a result, should 
be withheld pursuant to section 12(1) of [the Act]. 
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The appellant takes the position that these two records do not meet the requirements of section 
12(l)(a) and repeats his process and deliberations argument. 


Analysis and Findings


Similar to Records 17 and 25, Records 31, 32, 44 and 45 are clearly, on their face, briefing notes 
relating to items to go before Cabinet or one of its committees.  I accept the Ministry’s 
submissions that these briefing notes were prepared to brief the Deputy Minister and the Minister 
on a matter before Cabinet and/or one of its committees.  I find that disclosure of Records 31, 32, 
44 and 45 would reveal the substance of deliberations of Cabinet and/or its committee, and they 
are, therefore, exempt pursuant to the introductory wording of section 12(1). 


Record 36 


The Ministry states: 


Record 36 is an e-mail discussion on the Greenbelt Cabinet submission that was 
deliberated on September 23, 2004.  The severed portions represent topics 
discussed in the Cabinet submission.  The Ministry submits that revealing the e-
mail will provide for an accurate inference of deliberations of Cabinet or of its 
committees. 


The appellant reiterates the process and deliberations argument. 


Analysis and Findings


This record reflects discussions between a staff member involved in the Greenbelt issues and a 
staff member who does not appear to be working in this area.  The Ministry’s representations do 
not explain how disclosure of the comments made in the e-mail would reveal or permit the 
drawing of accurate inferences of the substance of the Greenbelt submission and/or the 
deliberations of Cabinet or one of its committees.  Based on my review of the record I am not 
satisfied that section 12(1) applies to this information, and it is, therefore, not exempt.  As no 
other exemptions have been claimed for Record 36, I will order that it be disclosed. 


Record 49 


The Ministry notes that portions of this record have been disclosed, a portion is non-responsive 
to the request and portions are exempt under section 21(1) and 12(1) of the Act.  I found above 
that the portion that the Ministry claims to be non-responsive is, in fact, responsive.  I have 
addressed the portion that the Ministry claims to be exempt under section 21(1) below.  I will 
address the portion of this record that the Ministry claims to be exempt pursuant to section 12(1), 
as well as the portion that the Ministry claimed to be non-responsive.  The Ministry makes the 
following submissions on the portion of the record that is highlighted in yellow on the copy 
provided to this office: 
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Record 49 is an e-mail discussion on the Greenbelt Cabinet submission that was 
deliberated on September 23, 2004… the yellow portion of the third page (page 
30) is related to the Cabinet submission on September 23, 2004.  The severed 
portion is a direct quotation from the Cabinet submission and it accurately reveals 
the deliberations of Cabinet or its committees.  As a result, the Minister submits 
that this portion of the record should be exempt pursuant to section 12(1) of [the 
Act].


The appellant takes the position that the severed portion of Record 49 at issue does not meet the 
requirements of section 12(l)(a) and repeats the process and deliberations argument. 


Analysis and Findings


This record contains staff comments relating to the Cabinet submission.  Having reviewed the 
portion of this record that the Ministry claims falls within the introductory wording of section 
12(1) (the portion highlighted in yellow), I agree with the Ministry’s position and find that it is 
properly exempt under section 12(1). 


As I indicated above, I have reviewed the Ministry’s representations generally in determining 
whether the portion of this record that it claims was not responsive is exempt under section 
12(1), which was the exemption originally claimed for it.  I have also paid particular attention to 
the representations the Ministry made regarding Record 26, which is similar in nature to the non-
responsive portions claimed for Record 49.  In my findings below regarding Record 26, I noted 
that the e-mail exchange relates to administrative matters with only a vague reference to the 
Greenbelt submission.  It is noteworthy that the Ministry did not make representations specific to 
this type of information, but simply stated that revealing the comments in the various e-mails 
within the chain will provide for an accurate inference of deliberations of Cabinet or of its 
committee. 


Similar to my conclusions below regarding Record 26, I find that the portions of Record 49 
highlighted in pink on the copy provided to this office are administrative in nature, and I am not 
persuaded that disclosure of these portions of the record would reveal the substance of the 
deliberations of Cabinet or one of its committees and find, therefore, that it is not exempt under 
section 12(1).  As no other exemptions have been claimed for these portions of Record 49, they 
should be disclosed to the appellant. 


Records Relating To The February 24, 2005 Cabinet Submission


Records 12 and 13 


The Ministry states: 


Records 12 and 13 are identical with the exception of the handwritten portions of 
Record 12.  The Minister submits that the severed portion under the heading 
“Issue” should be subject to the introductory words of section 12(1).  The severed 
portion reflects some of the issues deliberated at the Cabinet meeting that took 
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place on February 24, 2005.  The Ministry submits that this information will 
provide an accurate inference of the substance of the Cabinet deliberations and, as 
a result, should not be released. 


The appellant reiterates the process and deliberations argument. 


Analysis and Findings


Based on my review of these two records, I accept the Ministry’s position that their disclosure 
would reveal the substance of the deliberations of Cabinet or one of its committees.  
Accordingly, Records 12 and 13 are exempt under section 12(1) of the Act.


Record 26 


The Ministry states: 


Record 26 is an e-mail discussion on the Greenbelt Cabinet submission that was 
deliberated on February 24, 2005.  The severed portions are directly related to the 
Cabinet submission.  The Ministry submits that revealing the comments will 
provide for an accurate inference of deliberations of Cabinet or of its committee. 


The appellant reiterates the process and deliberations argument. 


Analysis and Findings


The e-mail exchange relates to administrative matters with only a vague reference to the 
Greenbelt submission.  In the circumstances, I find the appellant’s characterization of the record 
as revealing “merely the process by which consultations occurred and legislation was prepared” 
to be a more accurate reflection of the nature of the information contained in it.  I am not 
persuaded that disclosure of this record would reveal the substance of the deliberations of 
Cabinet or one of its committees and find, therefore, that it is not exempt under section 12(1).  
As no other exemptions have been claimed for this record, it should be disclosed to the appellant. 


Other Records


Records 39, 40 and 41 


The Ministry states: 


Record 41 is the agenda for the G9 Forum, a Cabinet committee meeting that took 
place on September 20, 2004 as indicated by [the Economist’s] affidavit.  
Pursuant to section 12(1)(a) of [the Act], this agenda should not be disclosed.  
Record 40 is an earlier draft of the agenda and Record 39 is the associated 
covering letter.  These documents should be excluded considering that the 
information contained in the documents reflect the actual agenda items that were 
deliberated on September 20, 2004. 
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The appellant repeats the process and deliberations argument. 


Analysis and Findings


Similar to the above discussion under Record 27, the comments made by former Assistant 
Commissioner Mitchinson in Order PO-1725 are relevant to Records 39, 40 and 41.  To provide 
context, I have again set out his comments on this issue: 


I also want to comment on the important distinction between the term “agenda” as 
it appears in the exemption at section 12(1)(a) of the Act, and entries such as 
those appearing in the records at issue in these appeals. The word “agenda” in 
section 12(1)(a) refers to a specific record, created as an official document of 
Cabinet Office, which identifies the actual items to be considered at a particular 
meeting of Cabinet or one of its committees.  In my view, an entry appearing in 
another record which describes the subject matter of an item considered or to be 
considered by Cabinet is not an “agenda” as this term is used at section 12(1)(a).  
Nor would such an entry, standing alone, normally be found to reveal the 
substance of Cabinet deliberations, unless either the context or other additional 
information would permit the reader to draw accurate inferences as to actual 
deliberations occurring at a specific Cabinet meeting.  Therefore, none of the 
entries in the records at issue in these appeals is an “agenda”, nor could any of 
these records be said to reveal any part of a Cabinet agenda.  It is only by virtue of 
the capacity of these entries to reflect the Premier’s deliberations in establishing 
Cabinet’s priorities that they fall within the introductory wording of section 12(1) 
by revealing the substance of that exercise.  Accordingly, even though some of 
the entries may refer to the subject matter of items actually considered by Cabinet 
and/or appearing on a specific Cabinet agenda, this does not transform any 
particular entry or series of entries into a Cabinet “agenda” under section 12(1)(a). 


Record 41 is an agenda for the G9 Forum.  I accept the Ministry’s position that this record falls 
squarely within the exemption in section 12(1)(a) as it is a specific record, created as an official 
document of Cabinet Office, which identifies the actual items to be considered at a particular 
meeting of Cabinet or one of its committees.  The Ministry’s description of Record 40 appears to 
be incorrect.  Record 40 does not appear to be an earlier draft of Record 41 but is, rather, an 
agenda for the G9 Forum relating to an earlier meeting.  Similar to my finding for Record 41, I 
find that Record 40 is also exempt under section 12(1)(a) as it is an agenda for a meeting of a 
committee of Cabinet. 


Record 39 is not an agenda per se, but appears to be a covering memorandum which refers to an 
agenda and various attachments.  Having compared this record to Records 40 and 41, I am 
satisfied that it provides sufficiently detailed information to permit an accurate inference 
regarding the substance of the deliberations of the meetings to which the agendas relate.  
Accordingly, I find that Record 39 is exempt under the introductory wording of section 12(1). 
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ADVICE OR RECOMMENDATIONS  


Introduction 


The Ministry takes the position that Records 1, 7, 10, 12 and 13 qualify for exemption under 
section 13(1) of the Act, which reads: 


A head may refuse to disclose a record where the disclosure would reveal advice 
or recommendations of a public servant, any other person employed in the service 
of an institution or a consultant retained by an institution. 


The purpose of section 13 is to ensure that persons employed in the public service are able to 
freely and frankly advise and make recommendations within the deliberative process of 
government decision-making and policy-making.  The exemption also seeks to preserve the 
decision maker or policy maker’s ability to take actions and make decisions without unfair 
pressure [Orders 24, P-1398, upheld on judicial review in Ontario (Minister of Finance) v. 
Ontario (Information and Privacy Commissioner) (1999), 118 O.A.C. 108 (C.A.)]. 


“Advice” and “recommendations” have a similar meaning.  In order to qualify as “advice or 
recommendations,” the information in the record must suggest a course of action that will 
ultimately be accepted or rejected by the person being advised [Orders PO-2028, PO-2084, 
upheld on judicial review in Ontario (Ministry of Northern Development and Mines) v. Ontario 
(Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 (Div. Ct.), aff’d [2005] 
O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564; see also Ontario
(Ministry of Transportation) v. Ontario (Information and Privacy Commissioner), [2005] O.J. 
No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563]. 


Advice or recommendations may be revealed in two ways: 


• the information itself consists of advice or recommendations 
• the information, if disclosed, would permit one to accurately infer the advice or 


recommendations given  


Examples of the types of information that have been found not to qualify as advice or 
recommendations include 


• factual or background information 
• analytical information 
• evaluative information 
• notifications or cautions 
• views
• draft documents 
• a supervisor’s direction to staff on how to conduct an investigation 
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[Order P-434; Order PO-1993, Order PO-2115, Order P-363, upheld on judicial review in
Ontario (Human Rights Commission) v. Ontario (Information and Privacy Commissioner)
(March 25, 1994), Toronto Doc. 721/92 (Ont. Div. Ct.)] 


Sections 13(2) and (3):  exceptions to the exemption 


Sections 13(2) and (3) create a list of mandatory exceptions to the section 13(1) exemption.  If 
the information falls into one of these categories, it cannot be withheld under section 13. 


Representations 


The Ministry refers to the previous orders set out above which interpret section 13(1), and also 
takes the position that the records for which section 13(1) is claimed do not fall within section 
13(2) and 13(3) of the Act.  The Ministry states: 


… the Ministry does not believe that the records contain a coherent body of facts 
separate and distinct from the advice and recommendations (13(2)(a) of [the Act]).
The records reflect the advice to various government officials and [the Ministry] 
respectfully submits that it is not possible to separate the factual content from the 
advice and recommendations.  None of the records contain a feasibility or 
technical study (13(2)(g) of [the Act]), or a plan or proposal to change a program 
of an institution.  Similarly, the records do not contain reports of 
interdepartmental committee task forces or similar bodies (13(2)(j) of [the Act])
nor the report or recommendation of a committee, council or other body (13(2)(k) 
of [the Act]).  The documents contain, inter alia, advice of various government 
officials with respect to the economic implications of the Greenbelt Plan. 


The Ministry then reviews each of the records for which the section 13(1) claim is made.  I will 
review each of those records. 


The appellant’s representations on the application of section 13(1) also refer to the previous 
orders of this office noted above.  The appellant concedes that the exceptions in sections 13(2) 
and (3) have no application to the records, but also provides specific representations on each of 
the records, which I review below. 


In reply, the Ministry states: 


Since all of the Records 1, 7, 10, 12, and 13 were briefing notes and slides written 
by an economist of [the Ministry], the documents, not unexpectedly, contain an 
economist’s advice.  An economist’s advice often consists of counselling how to 
make the economically correct decision.  Thus all these severed pieces of the 
records can be claimed as the advice and recommendations of a civil servant.  For 
example, the severed piece of Record 1 uses the words, “should consider 
issuing...”  The last page of Record 7 recommends that the reader needs to ... 
certain things before committing to action.”  The three lines of recommendation 
in Record 10, page 1 are couched in the form of a question but what follows is the 


20
09


 C
an


LI
I 7


32
74


 (O
N


 IP
C


)







- 28 - 


IPC Order PO-2857/December 21, 2009 


same advised course of action as is recommended in the later records.  Records 12 
and 13 confirm this and they are clearly advising certain kinds of further ...  Please 
refer to the Ministry’s original argument on page 9 of its submission.  The 
Ministry has limited its claims specifically to the three lines or so of 
recommendation made on each record. 


I will now review the application of section 13(1) to each of the records. 


Record 1 


The Ministry states: 


This record is a briefing note prepared by [the Economist] and presented to the 
Deputy Minister on December 13, 2004.  The severed portion under the heading 
“Recommended Approach” relates to a suggested course of action, noted on page 
1, which will ultimately be accepted or rejected by the Deputy Minister during the 
deliberative process.  Disclosing this information would provide for an accurate 
inference as to the nature of the actual advice and recommendation given.  As a 
result, the Minister submits that this severed portion of the record be exempt 
pursuant to section 13(1) of [the Act]. 


The appellant states: 


The appellants submit that the requirements of section 13(1) have not been met in 
this instance.  Even if the briefing note contains a discussion of the various issues 
or potential problems relating to the Greenbelt Plan, it will not fall within the 
wording of the section if they fail to provide specific “advice” or 
“recommendations”. [Order P-529] 


Indeed, in the appellants’ submission, rather than constitute “advice” or 
“recommendations” pursuant to the wording of section 13(1), the comments more 
closely resemble “factual or background information”, which have been found not 
to fall within the exemption.  Alternatively; the handwritten notes may be 
characterized as “evaluation information”, which is likewise not caught by the 
Act’s purview. [Order P-434; Order PO-1993, upheld on judicial review in 
Ontario (Ministry of Transportation) v. Ontario (Information and Privacy 
Commissioner), [cited above]; Order PO-2115; Order P-363, upheld on judicial 
review in Ontario (Human Rights Commission) v. Ontario (Information and 
Privacy Commissioner) (March 25, 1994), Toronto, Doc. 721/92 (Ont. Div, Ct.); 
Order` PO-2028, [cited above]. 


Analysis and Finding 


The only portion of Record 1 at issue under section 13(1) is the few lines under the heading 
“Recommended Approach.”  Having reviewed this portion of the record, I am satisfied that it 
contains a recommended course of action from staff to the Deputy Minister, which the Deputy 
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Minister could accept or reject during the deliberative process.  Accordingly, I find that the 
withheld portion of Record 1 qualifies for exemption under section 13(1) of the Act.


Record 7 


The Ministry states: 


Record 7 is a slide presentation prepared by [the Economist] regarding the 
economic implications of the Greenbelt Plan.  With respect to the section 13(1) 
analysis, only one part is applicable; the first bullet on the last slide.  The bullet 
represents a question posed between civil servants and relates to a suggested 
course of action, which will ultimately be accepted or rejected by the recipient 
during the deliberative process.  Disclosing this information would provide for an 
accurate inference as to the nature of the actual advice and recommendation 
given. As a result, the Minister submits that this portion of the record should be 
exempt pursuant to section 13(1) of [the Act].


With respect to the applicability of section 13(1) to the severed portion (the first bullet on the last 
slide) of Record 7, the appellant states: 


… the Ministry has failed to advise as to whom the slide presentation was 
directed, and accordingly has failed to meet its onus in connection with 
establishing that the section 13(1) exemption applies. 


… the requirements of section 13(1) have not been met in this instance.  A slide 
presentation outlining “economic implications” will not constitute the requisite 
“advice” or “recommendations” that are necessary in order to trigger the 
exemption in that section. 


… even if [it] pertains to the needed “advice” or “recommendations”, the record 
does not allow for an inference of the nature of the actual advice and 
recommendation given, and should therefore not be exempt from disclosure under 
section 13(1) of the Act.


Analysis and Finding


The withheld portion of this record is found under the heading “Conclusion.”  In substance, I am 
satisfied that the comment is more in the nature of a recommendation, as it sets out the 
Economist’s recommended process to follow.  Accordingly, the withheld portion on the last page 
of Record 7 qualifies for exemption under section 13(1) of the Act.
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Record 10 


The Ministry states: 


This record is a briefing note prepared by [the Economist] and presented to the 
Deputy Minister and Minister in advance of a meeting with [the Ministry of 
Municipal Affairs and Housing (the MMAH)] on September 22, 2004.  The 
briefing note examines certain economic implications of the Golden Horseshoe 
Greenbelt.  The severed portion represents a question posed between civil 
servants and relates to a suggested course of action, which will ultimately be 
accepted or rejected by MMAH during the deliberative process.  Disclosing this 
information would provide for an accurate inference as to the nature of the actual 
advice and recommendation given.  As a result, the Minister submits that this 
portion of the record should be exempt pursuant to section 13(1) of [the Act].


The appellant states: 


The appellants submit that the requirements of section 13(1) have not been met in 
this instance.  Even if the briefing note contains a discussion of the various issues 
or potential problems relating to the Greenbelt Plan, it will not fall within the 
wording of the section if they fail to provide specific “advice” or 
“recommendations”. [Order P-529] 


Also, the appellants contend that even if [it] pertains to the needed “advice” or 
recommendations, the record does not allow for an inference of the nature of the 
actual advice and recommendation given, and should therefore not be exempt 
from disclosure under section 13(1) of the Act.


Analysis and Finding


The withheld portion of Record 10 does not use language referring to a specific 
“recommendation,” nor is it written using advisory language.  Nevertheless, the author of the 
briefing note is clearly asking the recipients (the Deputy Minister and Minister) to consider 
following a certain course of action.  In the circumstances, I accept the Ministry’s 
characterization of the information and find that it qualifies for exemption under section 13(1) of 
the Act.


Records 12 and 13 


The Ministry states: 


Records 12 and 13 are identical with the exception of the handwritten portions of 
Record 12.  These records are briefing notes prepared by [the Economist] and 
presented to the Deputy Minister and Minister in advance of a meeting with 
MMAH on February 23, 2005.  The severed portions under the heading 
“Proposed Questions” represents questions posed between civil servants and 
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relates to suggested courses of action, which will ultimately be accepted or 
rejected by MMAH during the deliberative process.  Disclosing this information 
would provide for an accurate inference as to the nature of the actual advice and 
recommendation given.  As a result, the Minister submits that the severed portions 
of the records should be exempt pursuant to section 13(1) of [the Act].


The appellant states: 


The appellants contend that the portion of the record does not allow for an 
inference of the nature of the actual advice and recommendation given, and 
should therefore not be exempt from disclosure under section 13(1) of the Act.


Analysis and Finding


I found above that the majority of the withheld portions of these two records are exempt under 
section 12(1).  The remaining portion comprises the last sentence in the first paragraph under 
“Proposed Questions.”  Based on my review of this portion of the records and the Ministry’s 
submissions, I am satisfied that it is similar to the information contained in Record 10 and find 
that it qualifies for exemption under section 13(1). 


Exercise of discretion under section 13(1)


I found above, that portions of Records 1, 7, 10, 12, and 13 qualify for exemption under section 
13(1) of the Act.  In exercising its discretion to withhold these portions from disclosure, the 
Ministry states that it considered a number of factors, including the reasonableness of its 
decision, the effect of the disclosure of the records and fairness and concluded that releasing the 
information at issue under section 13(1) would inhibit the open and frank communication 
between government advisers and decision makers.  The Ministry also noted that it limited the 
withheld portions of the records to only the few lines in each case that contained the actual 
advice or recommendations. 


Based on the Ministry’s submissions on this, and my review of the file and representations 
generally, I am satisfied that the Ministry has properly exercised its discretion to withhold 
information under section 13(1).  Accordingly, I find that the withheld portions of Records 1, 7, 
10, 12, and 13 are exempt from disclosure pursuant to section 13(1). 


PERSONAL INFORMATION 


General principles


Under section 2(1) of the Act, “personal information” is defined, in part, to mean recorded 
information about an identifiable individual.  To qualify as personal information, the information 
must be about the individual in a personal capacity.  As a general rule, information associated 
with an individual in a professional, official or business capacity will not be considered to be 
“about” the individual [Orders P-257, P-427, P-1412, P-1621, R-980015, MO-1550-F, PO-
2225].  Nevertheless, even if information relates to an individual in a professional, official or 
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business capacity, it may still qualify as personal information if the information reveals 
something of a personal nature about the individual [Orders P-1409, R- 980015, PO-2225]. 


Representations


The Ministry states that there is a portion at the top of the first page of Record 49 that contains 
personal information of an Ontario government employee.  It notes that “personal information” is 
defined under section 2(1) of the Act to include an individual’s telephone number (subparagraph 
(f)).  The Ministry then states that, since the telephone numbers on this page are associated with 
the individual in a personal capacity, they qualify as personal information. 


The appellant states: 


[Record 49] contains information relating to an Ontario government employee, 
more specifically the person’s telephone number. 


The appellants submit that on a reasonable interpretation, a person’s telephone 
number does not amount to information “about” a person in a “personal capacity”; 
it reflects nothing “about” the individual per se.  Rather, it is simply a mechanism 
by which the person can be contacted.  More to the point, it is simply information 
associated with the person in a professional, official or business capacity, which 
in previous decisions has been held not to constitute information “about” the 
person.


In reply, the Ministry states that, in relation to the cell and pager numbers at the top of the first 
page of Record 49: 


It is not known whether these devices are corporate or personal, but corporate cell 
phones were somewhat rarer in 2004 as compared to today.  Pagers were often 
marketed to parents so that even their small children can contact them simply by 
pushing a button prompting the parent to phone back, but they could be used 
corporately.  Phone numbers generally may fall into the category of business or 
personal information depending on who is paying for them.   


The Ministry then refers to its original submissions, set out above. 


Analysis and Findings


As I noted above, previous orders of this office have found that where information is associated 
with an individual in his or her business or professional capacity, it will generally not be 
considered personal information (See: Orders M-118, M-454 and P-729, in addition to those 
orders referred to above).  Of particular relevance are the comments made by Senior Adjudicator 
John Higgins in Order M-454, where he found that the name of the owner of a dog kennel, and 
an address that was both the business and residential address of that owner was not personal 
information but “information [that] relates to the ordinary operation of the business.” 
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Having reviewed this portion of Record 49, I note that the two numbers are included in the e-
mail along with a government e-mail address.  In this context, I find that this information is 
clearly intended to be used as a “business” contact.  Although it is not clear whether the 
employee was using a corporate (government issued) or personally obtained device, the intention 
of the employee to use it in the ordinary course of government business is clear. 


Moreover, based on the evidence before me, I conclude that there is nothing about the cell and 
pager numbers that, if disclosed, would reveal something of a personal nature about the 
individual (See: Order PO-2225 for a discussion of this issue).  In the circumstances, I find that 
the cell and pager numbers do not qualify as personal information.  Accordingly, section 21(1) is 
not available to withhold this information.  As no other exemptions have been claimed for this 
information, I will order it to be disclosed. 


ORDER:


1. I order the Ministry to disclose Records 3, 18, 26, 36, the first page of Record 23, the 
responsive portions of Record 27 and the portions of Record 49 withheld under section 
21(1) and non-responsive to the appellant by January 28, 2010 but not before January 
18, 2010.


2. I uphold the Ministry’s decision to withhold the remaining records at issue. 


3. The Ministry’s search for responsive records was reasonable and this portion of the 
appeal is dismissed. 


4. In order to verify compliance with this order, I reserve the right to require the Ministry to 
send me a copy of the records disclosed pursuant to provision 1. 


Original signed by:__________________  December 21, 2009 
Laurel Cropley 
Adjudicator
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ORDER PO-3977 
 


Appeal PA17-239-2 
 


Ministry of the Environment, Conservation and Parks 
 


August 1, 2019 
 
 
Summary: The ministry received a two-part request relating to the evaluation required under 
section 71(3) of the Climate Change Mitigation and Low-carbon Economy Act.  The ministry 
relied upon section 12 (cabinet records) to deny access in full to the responsive records. During 
mediation, the appellant narrowed his request to access to the record responsive to part 1 of 
his request. In this order, the adjudicator upholds the ministry’s decision and dismisses the 
appeal.  
 
Statutes Considered: Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31, as amended, sections 12(1), 12(1)(b) and 12(2)(b).  
 
Orders and Investigation Reports Considered: Orders P-22, PO-2554, P-1570, PO-3710, 
and PO-3395-I. 
 
 
BACKGROUND:   
 
[1] In November 2015, the Government of Ontario released its Climate Change 
Strategy (“the Strategy”) which set out the government’s vision to 2050 and outlined 
the path “to a prosperous, climate resilient, low-carbon society where greenhouse gas 
reduction is part of Ontario’s growth, efficiency and productivity.” 
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[2] Part of the Strategy included the creation of a Cap and Trade program under the 
Climate Change Mitigation and Low-carbon Economy Act (the CCMLEA).1 The “cap” set 
a maximum limit on the amount of greenhouse gas pollution industry can produce. Over 
time, the cap was lowered, reducing greenhouse gas pollution. The “trade” created a 
market for pollution credits where industries that do not use all their credits can sell or 
trade with those that are over the limit.  
 
[3] All proceeds from Ontario’s cap and trade market were to be deposited into the 
Greenhouse Gas Reduction Account (GGRA). In turn, every dollar from this account was 
required to be invested back into green projects and initiatives that reduce greenhouse 
gas pollution and help homeowners, and businesses save energy in areas such as public 
transit, clean-tech innovation for industry, electric vehicles incentives, and social 
housing retrofits. 
 
[4] Under section 71(3) of the CCMLEA, no amount was payable to any of these 
initiatives unless the minister reviews and provides an evaluation of the initiative to 
Treasury Board. No expenditures were permitted to be made until Treasury Board had 
given its approval. 
 
[5] In this context, the requester submitted a two-part access request to the Ministry 
of the Environment, Conservation and Parks2 (the ministry), pursuant to the Freedom of 
Information and Protection of Privacy Act (the Act), relating to the evaluation required 
under section 71(3) of the CCMLEA.  
 
[6] Subsequently, the requester filed a deemed refusal appeal, indicating he was still 
awaiting the ministry’s access decision. Appeal PA17-239 was opened and was resolved 
once the ministry issued its decision. 
 
[7] In its decision, the ministry indicated it was denying access in full to the 
requested records, in accordance with the mandatory exemption at section 12 (cabinet 
records) of the Act.  
 
[8] The requester, now the appellant, appealed the ministry’s decision to this office. 
Consequentially, Appeal PA17-239-2 was opened.   
 
[9] During mediation, the appellant narrowed his appeal to access to the record 
responsive to part 1 of his request, the record required under section 71(3) of the 
CCMLEA.  
 
[10] As no further mediation was possible, the appeal was moved to the next stage, 
where an adjudicator conducts a written inquiry under the Act. 
 
                                        
1 The CCMLEA has since been repealed.  
2 Formerly the Ministry of the Environment and Climate Change. 
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[11] During my inquiry, I invited the ministry and the appellant to provide 
representations. Both parties provided representations. Pursuant to section 7 of this 
office’s Code of Procedure and Practice Direction Number 7, copies of the parties’ 
representations were shared.  
 
[12] In this order, I uphold the ministry’s decision. 
 
RECORDS:   
 
[13] The record at issue is the 2017/2018 minister’s evaluation with respect to a 
number of initiatives, as required under section 71(3) of the CCMLEA. 
 
DISCUSSION:   
 
[14] The sole issue in this appeal is whether the mandatory exemption at section 12 
applies to the record at issue.  
 
[15] The ministry relies on the introductory wording to section 12(1) and also on 
section 12(1)(b), which read as follows: 
 


A head shall refuse to disclose a record where the disclosure would reveal 
the substance of deliberations of the Executive Council or its committees, 
including, 


 
(b) a record containing policy options or 


recommendations submitted, or prepared for 
submission, to the Executive Council or its 
committees; 


 
[16] Under the introductory wording of section 12(1), the ministry states that 
disclosure of the record would reveal the substance of Treasury Board’s deliberations.  
 
[17] The ministry states that it submitted the record to Treasury Board, a Cabinet 
committee, as required under section 71(3) of the CCMLEA. The ministry submits that, 
therefore, the record was discussed by Treasury Board/Cabinet since the expenditures 
would not have been permitted without Treasury Board and Cabinet’s approval. 
Accordingly, it submits that disclosing the record would reveal the substance of the 
deliberations of Treasury Board and Cabinet.  
 
[18] Concerning section 12(1)(b), the ministry states that the record was submitted to 
Treasury Board for approval. It states: 
 


Section 71 of the CCMLEA deals with the Greenhouse Gas Reduction 
Account (GGRA). Subsection 71(3) outlines the aspects of initiatives that 
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the Minister is required to evaluate prior to approving expenditures from 
the GGRA. Once the Minister has performed the evaluation, the evaluation 
must be given to Treasury Board for approval of the proposed 
expenditures. No expenditures are permitted to be made until Treasury 
Board has given its approval. The evaluation is ratified by Cabinet 
subsequent to Treasury Board approval. [emphasis in the original] 


 
[19] Thus, it submits that the record falls squarely under the exemption from 
disclosure set out in section 12(1)(b). 
 
[20] Concerning whether it considered consenting to disclosure under section 
12(2)(b),3 the ministry states that the appellant did not raise any vital factors in his 
submissions for it to consider the circumstances, and the record at issue has 
information that may undermine the future of the initiatives contained in the plan, and 
it considered these factors when it “turned its mind to the question” of consent. 
Therefore, it submits that it has exercised its discretion properly under subsection 
12(2).  
 
[21] The appellant argues that the introductory wording of section 12(1) does not 
exempt disclosure of information that would reveal the substance of information that 
was deliberated upon. He also argues that section 12(1) does not apply simply because 
a document matches the description of a document described in the subsections that 
follow the introductory wording. He argues that it must also reveal the substance of 
Cabinet deliberations within the meaning of the introductory wording.  
 
[22] Moreover, the appellant argues that disclosure of the record must meet both of 
the following two criteria: 
 


1) reveal: The disclosure must be revelatory, as opposed to simply 
showing – again – the existence of a known policy option up for 
discussion, or Cabinet deliberations whose substance and outcome is 
already publicly known. And 
 
2) substance: The disclosure must be substantive, as opposed to trivial. 
The disclosure must reveal Cabinet deliberations that are substantive 
enough to warrant an exemption that is consistent with the purposes of 
the Act and its meaning when read as a whole. 


 


                                        
3 Section 12(2)(b) reads: 


Despite subsection (1), a head shall not refuse under subsection (1) to disclose a record 
where, 


the Executive Council for which, or in respect of which, the record has 
been prepared consents to access being given. 


20
19


 C
an


LI
I 7


56
79


 (O
N


 IP
C


)







- 5 - 


 


[23] In addition, the appellant submits that, to the limited extent its disclosure could 
be considered revelatory at all about Cabinet deliberations, this revelation would be 
trivial, not substantive. As it is a known fact that Cabinet approved the climate change 
initiatives which were assessed in the Minister’s evaluation, the appellant submits that 
not much substance would be revealed by disclosing the record.  
 
[24] In reply, the ministry submits that the appellant’s interpretation of section 12(1) 
is not consistent with the IPC’s interpretation of it. The ministry relies on Order P-22, 
where former Commissioner Sidney Linden held that section 12(1) contains two 
categories of exemptions that are separate and distinct from one another.  
 
[25] The ministry points out that the appellant made a similar, if not identical, 
argument about the interpretation of section 12(1) in Order PO-3710. In that order, 
Adjudicator Diane Smith first considered the general exemption from the introductory 
wording of section 12(1), and then considered the particular test contained in section 
12(1)(b). 
 
[26] The ministry reiterates that the record outlines the aspects of initiatives the 
minister is required to evaluate prior to approving expenditures from the GGRA. It also 
reiterates that once the minister has performed the evaluation, the evaluation must be 
given to Treasury Board for approval of the proposed expenditures. The ministry finally 
submits: 
 


No expenditures are permitted to be made until Treasury Board has given 
its approval, and all the initiatives contain the substance of deliberation of 
the Ministry and the Cabinet’s recommendations. 


 
[27] In sur-reply, the appellant states that, in Order PO-3710, Adjudicator Diane 
Smith agreed with him, against the institution, that section 12 exemption did not apply 
to the records in question, even though the records did indeed match a description in 
one of the sub-paragraphs following the introductory wording. 
 
[28] The appellant submits: 
 


It is not clear whether [the ministry] is similarly claiming that as long as a 
record happens to match the descriptions in one of the sub-paragraphs in 
12(1), the record should be exempted even if disclosure would not reveal 
the substance of Cabinet deliberations. 


 
This would be deeply problematic, especially since some of the 
descriptions in 12(1) are very broad. For example, section 12(1)(c) could 
refer to many of the background documents whose disclosure is explicitly 
endorsed under section 13(2), as long as the head claims it was “prepared 
for submission” to Cabinet. The head would not be required to prove that 
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disclosure would reveal the substance of Cabinet deliberations, if the 
expansive interpretation sought by the government agency in PO-3710 
was allowed to stand. It would fatally undermine the Act. 


 
Analysis and findings 
 
[29] As stated above, the ministry relies on both the introductory wording of section 
12(1), submitting that disclosure of the record would reveal the substance of Treasury 
Board’s deliberations, and subsection 12(1)(b), submitting that the record contain policy 
options or recommendations submitted to Treasury Board. 
 
[30] Concerning the introductory wording of section 12(1), the term “including” in the 
introductory wording of section 12(1) means that any record which would reveal the 
substance of deliberations of an Executive Council (Cabinet) or its committees (not just 
the types of records enumerated in the various subparagraphs of section 12(1)), 
qualifies for exemption under section 12(1).4 
 
[31] A record that has never been placed before Cabinet or its committees may 
qualify for exemption under the introductory wording of section 12(1), where disclosure 
of the record would reveal the substance of deliberations of Cabinet or its committees, 
or where disclosure would permit the drawing of accurate inferences with respect to 
these deliberations.5 
 
[32] In order to meet the requirements of the introductory wording of section 12(1), 
the institution must provide sufficient evidence to establish a linkage between the 
content of the record and the actual substance of Cabinet deliberations.6 Previous 
orders have found that: 
 


 “deliberations” refer to discussions conducted with a view towards 
making a decision;7 and 


 
 “substance” generally means more than just the subject of the 


meeting.8 
 
[33] As stated above, the record at issue is the 2017/2018 minister’s evaluation, 
which was required under section 71(3) of the CCMLEA. I note that the record is 
marked “Cabinet confidential”. I accept that Treasury Board is a Cabinet committee. 
 


                                        
4 Orders P-22, P-1570 and PO-2320. 
5 Orders P-361, PO-2320, PO-2554, PO-2666, PO-2707 and PO-2725. 
6 Order PO-2320. 
7 Order M-184. 
8 Orders M-703 and MO-1344. 
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[34] The ministry submits that it submitted the record to Treasury Board as required 
under section 71(3) of the CCLEA. It also submits that Treasury Board/Cabinet 
discussed the record as they subsequently approved it.  
 
[35] Having reviewed this record, I find that the ministry has provided sufficient 
evidence to establish a linkage between the contents of the record and the actual 
substance of Treasury Board’s deliberations. As such, I find that the disclosure of the 
record would reveal the substance of the deliberations of Treasury Board or would 
permit the drawing of accurate inferences with respect to those deliberations.  
 
[36] I note that the record before me differs from those in Order PO-3710. In that 
order, the records were not the actual Cabinet submissions, and Adjudicator Smith was 
unable to find a sufficient linkage between the content of the records and the actual 
substance of Cabinet deliberations. In the appeal before me, the record is the actual 
Cabinet submission. Further, contrary to the appellant’s submissions, Adjudicator Smith 
did not find that the records fit within section 12(1)(b). 
 
[37] The appellant raises the question whether anything of substance would be 
revealed by disclosing the record as it is a known fact that Treasury Board approved the 
climate change initiatives contained in the record. Although the results of the 
deliberations are public knowledge, I find that this fact does not lessen the 
confidentiality of deliberations themselves afforded by the section 12 exemption. 
Furthermore, I find that disclosure of the analysis and recommendations put before 
Treasury Board would allow the appellant to infer whether the recommendations were 
accepted, rejected or accepted with modifications by Treasury Board and the substance 
of the deliberations leading to those decisions.  
 
[38] I acknowledge the appellant’s submission that the record be severed pursuant to 
section 10(2) of the Act. This section requires the head to disclose as much of the 
record as can reasonably be severed without disclosing the information that falls under 
one of the exemptions under sections 12 to 22. In this case, I am unable to order the 
ministry to sever the record as the record as a whole would reveal the substance of 
deliberations of Treasury Board. I note that the record contains the background 
explanation and policy analyses in support of the recommendations made by the 
minister.  
 
[39] As I find that the record is exempted under the introductory wording of section 
12(1), it is not necessary for me to consider the application of section 12(1)(b), nor the 
appellant’s argument with respect to the relationship between the introductory wording 
of section 12(1) and section 12(1)(b).  
 
Did the ministry turn its mind to Cabinet consent? 
 
[40] Section 12(2) reads, in part: 
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Despite subsection (1), a head shall not refuse under subsection (1) to 
disclose a record where, 


 
(b) the Executive Council for which, or in respect of 


which, the record has been prepared consents to 
access being given. 


 
[41] Section 12(2)(b) does not impose a requirement on the head of an institution to 
seek the consent of Cabinet to release the relevant record. What the section requires, 
at a minimum, is that the head turn his or her mind to this issue.9 
 
[42] I have reviewed the ministry’s representations in this regard. The ministry argues 
that the record at issue has information that may undermine the future of the initiatives 
contained in the plan. It also argues that there were no vital factors raised by the 
appellant in his submissions for it to consider the circumstances. The ministry finally 
submits that it “turned its mind to the question” of whether to seek the consent of 
Cabinet, and chose not to do so.  
 
[43] I am satisfied that the ministry turned its mind to the issue of consent and 
considered relevant factors in deciding not to seek Cabinet’s consent to release the 
record. 
 
ORDER: 
 
I uphold the ministry’s decision and dismiss the appeal.  
 
 
 
Original signed by                                                     August 1, 
2019__________                   
Lan An 
Adjudicator 
 


                                        
9 See Orders P-771, P-1146 and PO-2554. 
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ORDER P-226 


 


Appeal 890174 


 


Ministry of Consumer and Commercial Relations 


 







 


 


 [IPC Order P-226/March 26, 1991] 


 
 


O R D E R 


 


 


 


INTRODUCTION: 


 


This appeal was received pursuant to subsection 50(1) of the 


Freedom of Information and Protection of Privacy Act, 1987, as 


amended (the "Act") which gives a person who has made a request 


for access to a record under subsection 24(1) of the Act, a 


right to appeal any decision of the head to the Information and 


Privacy Commissioner. 


 


The facts of this case and the procedures employed in making 


this Order are as follows: 


 


1. A request was received by the Ministry of Consumer and 


Commercial Relations (the "institution") for access to: 


 


 


Any memoranda, briefing notes, 


backgrounders, letters, consultants studies 


or reports circulated internally or 


externally by the ministry on the subject of 


the prohibition of funeral homes being 


located on or operated in conjunction with 


cemeteries as well as the prohibition of 


operational connections between funeral 


homes and cemeteries. 


 


 


2. By letter, the institution advised the requester that: 


 


 


... access is denied pursuant to sections 


12(1)(b), (c) and (e) of the FOI Act. These 
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provisions apply because the records in 


question were prepared to brief the Minister 


and for submission to Cabinet. 


 


 


3. The requester appealed the institution's decision and 


notice of the appeal was sent to the institution and the 


appellant. 


 


4. The appeal was assigned to an Appeals Officer who attempted 


to mediate a settlement.  In the course of mediation, the 


appellant narrowed her request to five specific records, 


which consist of 364 pages.  One of these five records is 


an appendix to another, but was considered by the 


institution and the appellant to be a separate record. 


 


5. During mediation, the institution's Freedom of Information 


and Privacy Co-ordinator (the "Co-ordinator") wrote to the 


appellant and advised that access would be granted to one 


of the five records in its entirety.  This record consists 


of 232 pages of background information which was responsive 


to the request. The institution also informed the appellant 


that access continued to be denied to the remaining four 


records (132 pages) and provided the appellant with a 


revised list of exemptions.  The Appeals Officer attempted 


mediation with regard to the remaining records, but was 


unable to effect settlement. 


 


6. Notice that an inquiry was being conducted to review the 


decision of the head was sent to the institution and the 


appellant.  The Notice of Inquiry was accompanied by an 


Appeals Officer's Report.  The Appeals Officer's Report 
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outlines the facts of the appeal and sets out questions 


which paraphrase the sections of the Act which appear to 


the Appeals Officer or any of the parties to be relevant to 


the appeal.  The Appeals Officer's Report is intended to 


assist the parties in making representations concerning the 


subject matter of the appeal.  It further indicates that in 


making representations, the parties need not limit 


themselves to the questions set out in the Report. 


 


7. Written representations were received from the appellant 


and the institution.  


 


8. I have considered all representations and supporting 


documents in making this Order. 


 


 


The following records, which have been withheld from disclosure 


in their entirety, are at issue in this appeal. 


 


 


Record 1 A 29 page record, entitled "Section 13(1) of the 


Funeral Services Act:  Issues and Options:  


Legislative Review Project". 


 


Record 2 A 69 page record, entitled "Cemetery-Funeral Home 


Combinations in Ontario:  Issues and Recommendations" 


prepared by Hill Sloan Associates Inc. 


 


Record 3 A 23 page record, entitled "Analysis:  "The "Hill" 


Report on Cemetery/Funeral Home Combinations". 


 


Record 4 An 11 page record, entitled "Appendix B:  The Impact 


of Cemetery/Funeral Home Combinations in the Western 


Provinces". 


 


PURPOSES OF THE ACT/BURDEN OF PROOF: 
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One of the purposes of the Act, as outlined in subsections 1(a), 


is to provide a right of access to information under the control 


of institutions in accordance with the principles that 


information should be available to the public and that necessary 


exemptions from the right of access should be limited and 


specific. 


 


Furthermore, section 53 of the Act provides that the burden of 


proof that a record, or a part thereof, falls within one of the 


specified exemptions in the Act lies with the head of the 


institution. 


 


ISSUES/DISCUSSION: 


 


The issues arising in this appeal are: 


 


A. Whether the head properly applied the mandatory exemption 


provided by section 12 of the Act to exempt Records 1-4 


from disclosure. 


 


B. Whether the head properly applied the discretionary 


exemption provided by section 13 of the Act to exempt 


Records 1-4 from disclosure. 


 


C. Whether the head properly applied the discretionary 


exemption provided by section 15 of the Act to exempt 


Record 4 from disclosure. 


 


D. Whether the head properly applied the mandatory exemption 


provided by section 17 of the Act to exempt Record 2 from 


disclosure. 


 


 


ISSUE A: Whether the head properly applied the mandatory 


exemption provided by section 12 of the Act to exempt 


Records 1-4 from disclosure. 







 


 


 


[IPC Order P-226/March 26, 1991] 


- 5 - 


 


In its representations, the institution has claimed subsection 


12(1) of the Act as the basis for exempting Records 1-4. 


Further, the institution has claimed subsection 12(1)(d) to 


exempt Records 2 and 4, and subsection 12(1)(e) to exempt Record 


1. 


 


I will first deal with the introductory wording of subsection 


12(1) of the Act which states: 


 


A head shall refuse to disclose a record where the 


disclosure would reveal the substance of deliberations 


of an Executive Council or its committees, including, 


 


For the purposes of this appeal, I adopt former Commissioner 


Sidney B. Linden's interpretation of subsection 12(1) contained 


in Order 22 (Appeal Number 880008), dated October 21, 1988.  At 


page 6 of that Order, Commissioner Linden stated: 


 


... the use of the word 'including' in subsection 


12(1) of the Act should be interpreted as providing an 


expanded definition of the types of records which are 


deemed to qualify as subject to the Cabinet records 


exemption, 


 


regardless of whether they meet the definition found 


in the introductory text of subsection 12(1).  At the 


same time, the types of documents listed in 


subparagraphs (a) through (f) are not the only ones 


eligible for exemption; any record where disclosure 


would reveal the substance of deliberations of an 


Executive Council or its committees qualifies for 


exemption under subsection 12(1). 
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The appellant, in her representations stated: 


 


Given the titles of the documents which I have 


requested, it would appear that they are clearly 


consultants reports to the government.... it is 


unlikely that these documents would have been 


circulated at Cabinet (s. 12(1)). 


 


 


At page 8 of Order 72 (Appeal Number 880159), dated July 11, 


1989, Commissioner Linden offered the following interpretation: 


 


 


Can records that are incorporated into a Cabinet 


submission or records that are used as a basis for 


developing a Cabinet submission, if disclosed, reveal 


the "substance of deliberations" of the Cabinet or its 


committees? 


 


In my view, it would only be in rare and exceptional 


circumstances that a record which had never been 


placed before the Executive Council or its committees, 


if disclosed, would reveal the "substance of 


deliberations" of Cabinet, as required by the wording 


of subsection 12(1). Documents, such as draft reports 


or briefing materials not intended to be placed before 


Cabinet, would normally fall within the scope of the 


discretionary exemption provided by subsection 13(1) 


of the Act. 


 


I concur with this interpretation and adopt it for the purposes 


of this appeal. 


 


In its representations, the institution stated that although the 


records themselves never went to an Executive Council or its 
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committees, parts of the records were incorporated into a 


submission which was the subject of Cabinet deliberations. 


 


Therefore, the institution submits, the disclosure of the 


records would reveal the substance of the deliberations of an 


Executive Council or its committees.  In support of this claim, 


the institution provided a copy of part of its Cabinet 


submission dated June 23, 1988, and a copy of "Ministry 


Responses to Death Care Submissions" dated June 28, 1988. 


 


In order for a record which has never been placed before an 


Executive Council or its committees to qualify for exemption 


under subsection 12(1), the institution must establish that 


disclosure of the record would "reveal the substance of 


deliberations of an Executive Council or its committees".  In 


the context of the subsection 17(1) exemption, I have stated 


that the disclosure of information contained in a record would 


reveal information supplied by another party if its disclosure 


would permit the drawing of accurate inferences with respect to 


the information actually supplied to the institution [See Order 


203 (Appeal 890131), dated November 5, 1990 at p.13]. 


 


In its representations and supporting documents, the institution 


has provided me with evidence that parts of Records 1-4 had been 


reviewed by several ministers and were incorporated into the 


submission to the Cabinet Committee on Justice on July 18, 1988, 


to the Cabinet Committee on Social Policy, on August 11, 1988, 


to the full Cabinet, on December 6, 1988, and to the Cabinet 


Committee on Legislation, on May 25, 1989.  Having reviewed the 


records at issue in this appeal, the representations and the 


supporting documents, I am satisfied that disclosure of Records 


1-4 would permit the drawing of accurate inferences with respect 
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to the substance of deliberations of an Executive Council or its 


committees.  Therefore, in my view, Records 1-4 qualify for 


exemption under subsection 12(1) of the Act. 


As Records 1-4 satisfy the requirements for exemption under 


subsection 12(1), it is unnecessary to determine whether 


subsections 12(1)(d) or 12(1)(e) apply or to consider Issues B, 


C, and D. 


 


ORDER: 


 


I uphold the head's decision. 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


Original signed by:                         March 26, 1991    


Tom A. Wright                          Date 


Assistant Commissioner 







 


 


 


 


 


 


ORDER PO-2147 


 
Appeal PA-020318-1 


 


Ministry of Community, Family and Children's Services 







[IPC Order PO-2147/May 22, 2003] 


NATURE OF THE APPEAL: 
 
The Ministry of Community, Family and Children’s Services (the Ministry) received a request 
under the Freedom of Information and Protection of Privacy Act (the Act) for access to the 


following: 
 


Reports to or from [the] Deputy Minister relating to computer and technical 
support issues at [the] Family Responsibility Office including all drafts and related 
memos, e-mails etc. from June 2001 to present. 


 
The Ministry located 22 responsive records and denied access to them, in their entirety, claiming 


the application of the following exemptions contained in the Act: 
 


 Cabinet records – section 12(1) – all of the records; and 


 advice or recommendations – section 13(1) – Records 9, 10 and 11. 


 
The requester, now the appellant, appealed the Ministry’s decision. 
 


Mediation of the appeal was not successful and it was moved to the adjudication stage of the 
process.  I decided to seek the representations of the Ministry initially, as it bears the onus of 


establishing the application of the exemptions claimed to the responsive records.  The Ministry 
made representations, the non-confidential portions of which were shared with the appellant, 
along with a copy of the Notice of Inquiry.  In its submissions, the Ministry indicated that it is no 


longer relying on the mandatory exemption in section 12(1) for Records 4 and 9.  However, the 
Ministry continues to rely on the exemption in section 13(1) with respect to Record 9.  As the 


Ministry no longer objects to the disclosure of Record 4, I will order that it be disclosed to the 
appellant. 
 


The appellant made submissions in response to the Notice, raising for the first time the possible 
application of the “public interest override” provision in section 23 of the Act.  I then shared the 


representations of the appellant with the Ministry and invited it to make additional reply 
submissions on the application of section 23 to the records.  The Ministry provided additional 
reply submissions on this issue. 


 


RECORDS: 
 
There are 21 records remaining at issue in this appeal.  They consist of correspondence, 
memoranda, status reports, presentations to the Deputy Minister, briefing and issue notes and a 


business plan. 
 


DISCUSSION: 
 
CABINET RECORDS 


 
The Ministry has claimed the application of the introductory wording to section 12(1) and 


sections 12(1)(b), (c) and (e) to the records at issue, with the exception of Record 9.  These 
sections state: 
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A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including, 
 


(b) a record containing policy options or recommendations submitted, 


or prepared for submission, to the Executive Council or its 
committees; 


 
(c) a record that does not contain policy options or recommendations 


referred to in clause (b) and that does contain background 


explanations or analyses of problems submitted, or prepared for 
submission, to the Executive Council or its committees for their 


consideration in making decisions, before those decisions are made 
and implemented; 


 


(e) a record prepared to brief a minister of the Crown in relation to 
matters that are before or are proposed to be brought before the 


Executive Council or its committees, or are the subject of 
consultations among ministers relating to government decisions or 
the formulation of government policy; and 


 
It has been determined in a number of previous orders that the use of the term “including” in the 


introductory wording of section 12(1) means that any record which would reveal the substance of 
deliberations of an Executive Council (Cabinet) or its committees (not just the types of records 
enumerated in the various subparagraphs of section 12(1)), qualifies for exemption under section 


12(1) [Orders P-11, P-22 and P-331]. 
 


It is also possible that a record which has never been placed before Cabinet or its committees 
may qualify for exemption under the introductory wording of section 12(1).  This could occur 
where an institution establishes that disclosure of the record would reveal the substance of 


deliberations of Cabinet or its committees, or that its release would permit the drawing of 
accurate inferences with respect to these deliberations [Orders P-226, P-293, P-331, P-361 and P-


506]. 
 


Record 1 


 


Record 1 is a letter dated May 24, 2002.  The Ministry submits that, although Record 1 was not 


placed before Cabinet or one of its committees, it “contains information which forms the basis of 
the submission made to Management Board of Cabinet.”  I have reviewed the contents of Record 
1 and find that they are substantially similar to certain documents presented to Management 


Board, a committee of Cabinet, for its deliberation in November 2002.  As such, I agree with the 
position taken by the Ministry and find that the disclosure of the contents of Record 1 would 


reveal the substance of deliberations of a Cabinet committee, or that its release would permit the 
drawing of accurate inferences with respect to these deliberations.  Accordingly, I find that 
Record 1 is exempt from disclosure under the introductory wording to section 12(1). 
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Records 2 and 3 


 


Records 2 and 3 are undated Issue Notes prepared to brief the incoming Minister of Community, 
Family and Children’s Services and the Premier on the status of the development and 


implementation of upgrades to the technology available to the Family Responsibility Office.  
This undertaking is referred to as the Integrated Service Delivery Model Project (the ISDMP).  


The Ministry takes the position that Records 2 and 3 fall within the exemption in section 12(1)(e) 
as they were prepared to brief a Minister of the Crown and contain information currently before 
Management Board of Cabinet. 


 
In the alternative, the Ministry submits that the subject matter of these records is currently before 


Management Board of Cabinet awaiting its decision.  The Ministry argues that the disclosure of 
the contents of Records 2 and 3 would, therefore, reveal the deliberations of a Cabinet committee 
or at least permit the drawing of accurate inferences with respect to those deliberations. 


 
To qualify for an exemption under 12(1)(e), the Ministry must establish that the record itself has 


been prepared to brief a Minister in relation to a matter that is either: 
 


(a) before or proposed to be brought before Cabinet or its committees; 


or 
 


(b) the subject of consultations among ministers relating to 
government decisions or the formulation of government policy. 


 


(Order 131) 
 


I find that both Records 2 and 3 qualify for exemption under section 12(1)(e) as they represent 
records prepared to brief the Premier and Minister of Community, Family and Children’s 
Services with respect to matters that continue to be before a committee of Cabinet.   


 
Records 5, 6, 8, 12, 13, 14, 15, 16, 17 and 22 


 


These records are status reports prepared by the Family Responsibility Office regarding the 
status of the ISDMP at various stages of its development.  The Ministry indicates that they were 


prepared for the Assistant Deputy Minister, the Deputy Minister and ultimately, the Minister in 
order to brief him on matters which are currently before Management Board of Cabinet.  As a 


result, the Ministry argues that the responsive portions of these records fall within the ambit of 
section 12(1)(e) and the introductory wording to section 12(1). 
 


The Ministry also submits that much of the contents of these records is not responsive to the 
appellant’s request as it “does not pertain to computer and technical support issues at the Family 


Responsibility Office”, as outlined in the appellant’s request.  In my view, all of the information 
contained in the status reports comprising Records 5, 6, 12, 13, 14, 15, 16, 17 and 22 is 
responsive to the appellant’s request.  I find that the records clearly describe the methodologies 


employed by the Ministry in bringing the project along to its conclusion.  The manner in which 
this project is to be implemented necessarily involves issues surrounding information technology 
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and the deployment and training of Ministry staff.  I find that this information falls within the 


ambit of the wording used by the appellant in his request as he is seeking access to information 
relating to “computer and technical support issues”.  In my view, the Ministry has interpreted the 
request in an overly narrow fashion by attempting to limit its scope to include only some portions 


of these records.  Rather, I will address the application of the exemptions claimed to all of 
Records 5, 6, 12, 13, 14, 15, 16, 17 and 22. 


 
In Order PO-2002, Assistant Commissioner Tom Mitchinson commented on the application of 
the exemption in section 12(1)(e) to a briefing note, “prepared and delivered to Cabinet Office on 


behalf of the Executive Council and its committees.”   He found that: 
 


Having reviewed Record 1, I would describe it as a communications-related 
briefing note, prepared for the apparent purpose of providing suggested comments 
that could be made by a Minister or government official if called upon to respond 


to questions concerning the status of the topic identified in the briefing note.  Its 
content is factual in nature and does not include any of the specific information 


included on the Record 6 presentation slides.   
 
In my view, Record 1 is a time-sensitive document prepared in April 2001 for the 


purpose of dealing with public statements on the work of the task force to that 
point in time.  It deals with an issue that arguably could have been, but in fact was 


not, considered by Cabinet or one of its committees at that time. When the work 
of the task force is ready for consideration by CCOPS and Cabinet, Record 1 
would have limited if any value and, in my view, it is reasonable to conclude that 


an updated and different briefing note would be prepared, if required, to reflect 
the status of the matter at that time.  Accordingly, I find that Record 1 was not 


prepared for the purpose of briefing a Minister on a matter that is or is proposed 


to be before Cabinet or its committees, and therefore does not qualify for 
exemption under section 12(1)(e) of the Act [my emphasis]. 


 
In my view, a similar conclusion can be reached with respect to the application of section 


12(1)(e) to the contents of Records 5, 6, 8, 12, 13, 14, 15, 16, 17 and 22.  While these documents 
may have been provided to the Minister, I find that their subject matter was not then before 
Cabinet or one of its committees and that the information contained in them would have “limited 


if any value” by the time these matters are ultimately considered by Management Board of 
Cabinet.  The information contained in Records 5, 6, 8, 12, 13, 14, 15, 16, 17 and 22 was topical 


at the time of its creation and dissemination but would have been supplanted by other, more 
timely, information as the ISDMP proceeded.  For this reason, I cannot agree that section 
12(1)(e) has any application to these records. 


 
Similarly, I find that the introductory wording in section 12(1) also has no application to Records 


5, 6, 8, 12, 13, 14, 15, 16, 17 and 22.  I find that the disclosure of the contents of these records 
would not reveal the substance of deliberations of Management Board of Cabinet as these 
records simply report on the status of the project in the most general terms.  Specific information 


regarding the actual work being performed is not included in the records.   
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I conclude by finding that Records 5, 6, 8, 12, 13, 14, 15, 16, 17 and 22 are not exempt from 


disclosure under either section 12(1)(e) or the introductory wording to section 12(1).  As no other 
exemptions have been claimed for these records and no mandatory exemptions apply to them, I 
will order that they be disclosed, in their entirety, to the appellant. 


 
Record 7 


 


Record 7 is a memorandum dated July 9, 2001 from the Deputy Minister to an official with the 
Office of the Provincial Auditor.  The Ministry submits that, although Record 7 was never placed 


before Cabinet, its disclosure would reveal the substance of the deliberations of Management 
Board of Cabinet, one of its committees.  Based on my review of the contents of Record 7, I find 


that it is exempt from disclosure under the introductory wording to section 12(1) as it contains 
information which was the subject of deliberations by Management Board of Cabinet. 
 


Record 10 


 


The Ministry submits that Record 10, an Issue Note to the Minister dated March 30, 2002, is 
exempt under the introductory wording to section 12(1) and sections 12(1)(b) and (c).   
 


The two criteria which the Ministry must satisfy in order to exempt a record under section 
12(1)(b) are: 


 
1. the record must contain policy options or recommendations; and 


 


2. the record must have been submitted or prepared for submission to 
Cabinet or its committees. 


 
[Order 73] 
 


For a record to qualify under section 12(1)(c), the Ministry must establish that: 
 


1. the record contains background explanations or analyses of 
problems to be considered:  and 


 


2. the record itself was submitted or prepared for submission to 
Cabinet or its committees for their consideration in making 


decisions;  and 
 


3. the matter at issue is actively under consideration or is clearly 


scheduled for consideration by Cabinet or one of its committees;  
and 
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4. the decision at issue either: 


 
(i) has not been made;  or 


 


(ii) has been made but not implemented. 
 


[Order P-1623] 
 
I find that the Ministry has not provided sufficient evidence to indicate that the disclosure of 


Record 10 would reveal the substance of deliberations of Cabinet or one of its committees.  
Similarly, it has not provided me with evidence to establish that Record 10 was “submitted or 


prepared for submission” to Cabinet or one of its committees, as is required by sections 12(1)(b) 
and (c).  Rather, the Ministry relies on the fact that Record 10 was submitted to the Minister to 
assist in his deliberations.  Accordingly, I find that Record 10 does not qualify for exemption 


under the introductory wording to section 12(1) or sections 12(1)(b) or (c).  I will address the 
application of the discretionary exemption in section 13(1) to Record 10 below. 


 
Record 11 


 


Record 11 is a draft proposal which was submitted to both the Minister and to Management 
Board of Cabinet for their deliberation “as a basis for developing a Cabinet submission”.   Based 


on my review of the contents of Record 11, I find that it qualifies for exemption under the 
introductory wording to section 12(1) as its disclosure would reveal the substance of the 
deliberations of Management Board of Cabinet. 


 
Records 18, 19, 20 and 21 


 


Records 18 to 21 consist of a slide presentation created in support of a submission made to 
Management Board of Cabinet.  The Ministry argues that these records qualify for exemption 


under the introductory wording to section 12(1) as their disclosure would reveal the substance of 
deliberations of a committee of Cabinet.  I have reviewed Records 18 to 21 and find that they 


qualify for exemption under the introductory wording to section 12(1) as the information 
contained therein was presented to Management Board of Cabinet and its disclosure would 
reveal the substance of the Cabinet committee’s deliberations. This finding is in accordance with 


that of Assistant Commissioner Mitchinson in Order PO-2091-I which also addressed the 
application of the introductory wording in section 12(1) to a slide presentation created to 


accompany a presentation to a Cabinet committee. 
 
Application of the Exception in Section 12(2)(b) 


 


Section 12(2)(b) reads as follows: 


 
Despite subsection (1), a head shall not refuse under subsection (1) to disclose a 
record where, 
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the Executive Council for which, or in respect of which, the record 


has been prepared consents to access being given. 
 
In Order 24, former Commissioner Sidney B. Linden discussed section 12(2)(b) and outlined the 


way in which it should be approached by institutions relying on the Cabinet record exemption.  
He stated: 


 
After careful consideration of the submissions of both parties and an analysis of 
the issue, I have reached the conclusion that the Act does not impose an absolute 


requirement on the head to seek the consent of the Cabinet in all cases where an 
exemption under subsection 12(1) is contemplated by the institution. 


 
I have reached this decision for three reasons:  the Act imposes no clearly defined 
absolute requirement for the Cabinet to consider all subsection 12(1) rulings; it 


would be impractical to impose an absolute requirement; and it would be 
inappropriate in some circumstances to require a head to seek Cabinet consent. . .  


 
After explaining the rationale behind each of these reasons, the former Commissioner stated:  


 


For these reasons I have concluded that subsection 12(2)(b) does not impose a 
mandatory requirement, but rather provides the head with discretion to seek 


Cabinet consent, depending on the circumstances of a particular case.  This 
discretion allows a head to seek consent of Cabinet in cases where he or she feels 
a record should be released and where a reasonable expectation may exist that the 


Cabinet will not withhold its consent. 
 


In my opinion, the circumstances of each case must dictate whether or not the 
head seeks Cabinet consent.  However, in all cases, it is incumbent on the head to 
be mindful of the option available under subsection 12(2)(b) and direct his or her 


mind to whether or not consent of the Cabinet should be sought.  I am also of the 
view that the discretion of the head to seek consent must be exercised irrespective 


of whether the requester has asked the head to do so as part of a request for 
subsection 12(1) records. 


 


Subsection 12(2)(b) provides no express guidance on appropriate criteria for a 
head to consider in deciding whether to seek Cabinet consent.  These criteria will 


develop with time and experience, but could perhaps include the following:  the 
subject matter contained in the records; whether or not the government policy 
contained in the records has been announced or implemented; whether the record 


would reveal the nature of Cabinet discussion on the position of an institution; or 
whether the records have, in fact, been considered by the Cabinet.  I want to 


emphasize that this list is by no means exhaustive or definitive and is only 
included in an effort to identify examples of the types of criteria I feel should be 
considered. 
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The former Commissioner accepted that the head in Order 24 had properly considered whether 


or not to seek consent, but in a subsequent case (Order 72) he found that there was no evidence 
that the head had considered the possibility of seeking Cabinet consent, and returned the appeal 
to the institution for a proper exercise of discretion. 


 
The Ministry submits that: 


 
In the circumstances of this Appeal, the head did not feel the record should be 
released, nor was there a reasonable expectation that Cabinet would provide 


consent for the disclosure of the documents.  Furthermore, the subject matter of 
the records was to be compiled in a submission, which was later provided to a 


committee of Cabinet.   
 
The Ministry goes on to provide additional confidential submissions respecting the nature of the 


subject matter of the records and the fact that Management Board of Cabinet has not yet 
determined whether to proceed with the course of action set forth therein. 


 
Based on the submissions of the Ministry, I am satisfied that the Ministry considered appropriate 
criteria in reaching its decision not to seek the consent of Cabinet under section 12(2)(b).  


Accordingly, I will not return the appeal to the Ministry for a proper exercise of its discretion.  
 


ADVICE OR RECOMMENDATIONS 


 


The Ministry has applied the discretionary exemption in section 13(1) to Records 9 and 10.  This 


section states: 
 


A head may refuse to disclose a record where the disclosure would reveal advice 
or recommendations of a public servant, any other person employed in the service 
of an institution or a consultant retained by an institution. 


 
In Order 94, former Commissioner Sidney B. Linden commented on the purpose and scope of 


this exemption.  He stated that it “... purports to protect the free-flow of advice and 
recommendations within the deliberative process of government decision-making and policy-
making”.  Put another way, the purpose of the exemption is to ensure that: 


 
. . . persons employed in the public service are able to advise and make 


recommendations freely and frankly, and to preserve the head’s ability to take 
actions and make decisions without unfair pressure [Orders 24, P-1363 and P-
1690]. 


 
A number of previous orders have established that advice or recommendations for the purpose of 


section 13(1) must contain more than mere information.  To qualify as “advice” or 
“recommendations”, the information contained in the records must relate to a suggested course 
of action, which will ultimately be accepted or rejected by its recipient during the deliberative 


process [Orders 118, P-348, P-363, upheld on judicial review in Ontario (Human Rights 
Commission) v. Ontario (Information and Privacy Commissioner) (March 25, 1994), Toronto 
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Doc. 721/92 (Ont. Div. Ct.); Order P-883, upheld on judicial review in Ontario (Minister of 


Consumer and Commercial Relations) v. Ontario (Information and Privacy Commissioner) 
(December 21, 1995), Toronto Doc. 220/95 (Ont. Div. Ct.), leave to appeal refused [1996] O.J. 
No. 1838 (C.A.)].  


 
In Order P-434 Assistant Commissioner Mitchinson made the following comments on the 


"deliberative process": 
 


In my view, the deliberative process of government decision-making and policy-


making referred to by Commissioner Linden in Order 94 does not extend to 
communications between public servants which relate exclusively to matters 


which have no relation to the actual business of the Ministry.  The pages of the 
record which have been exempt[ed] by the Ministry under section 13(1) [of the 
provincial Act] in this appeal all deal with a human resource issue involving the 


appellant and, in my view, to find that this type of information is exemptible 
under section 13(1) of the Act would be to extend the exemption beyond its 


purpose and intent. 
 


This approach has been applied in several subsequent orders of this office (Orders P-1147 and  


P-1299). 
 


Information that would permit the drawing of accurate inferences as to the nature of the actual 
advice or recommendation given also qualifies for exemption under section 13(1) of the Act. 
[Orders 94, P-233, M-847, P-1709] 


 
Record 9 


 


Record 9 is a letter from the Director of the Family Responsibility Office to the Office of the 
Provincial Auditor dated August 22, 2001.  The Ministry submits that: 


 
Disclosure of this document would reveal advice and recommendations of a 


public servant to an employee of another government institution.  The recipient 
of this document, being the Provincial Auditor’s Office, was in a position to 
either accept or reject the suggested course of action and in fact did so (Order 


118).  As stated in Order 24, section 13(1) is included as an exemption so that 
‘persons employed in the public service are able to advise and make 


recommendations freely and frankly, and to preserve the head’s ability to take 
actions and make decisions without unfair pressure.’ 


 


The Ministry also provided confidential submissions respecting the actual contents of Record 9 
which I am unable to refer to in the body of this order. 


 
Based on the contents of Record 9 and the representations of the Ministry, I am satisfied that the 
disclosure of this letter would reveal advice or recommendations of the Director of the Family 


Responsibility Office to an official with the Office of the Provincial Auditor respecting a 
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suggested course of action.  I find, accordingly, that Record 9 qualifies for exemption under 


section 13(1) and that none of the exceptions listed in section 13(2) apply to this information. 
 
Record 10 


 


The Ministry submits that Record 10 is also exempt under the discretionary exemption in section 


13(1) as it contains advice or recommendations made by the Head of the Ministry’s Children’s 
Programs I & IT Branch to the Minister regarding a suggested course of action.  It goes on to 
submit that: 


 
The recipient of this document, namely the Minister would have the ability to 


accept or refuse the recommendation.  
 
The record consists of several parts, including a section entitled “Response”, another entitled 


“Background” and a final section entitled “Confidential Advice”.  In my view, only the final 
section contains information which qualifies as advice or recommendations within the meaning 


of section 13(1).  The remaining portions of the record simply lay out the issue and certain 
background information intended to assist the Minister in reaching his decision.  As a result, I 
find that only that portion of Record 10 entitled “Confidential Advice” qualifies for exemption 


under section 13(1).  The remainder of Record 10 is not exempt and I will order that it be 
disclosed to the appellant. 


 
By way of summary, I find that Records 1, 2, 3, 7, 11, 18, 19, 20 and 21 qualify for exemption 
under section 12(1) while Record 9 and that portion of Record 10 entitled “Confidential Advice” 


qualify for exemption under section 13(1).  Records 5, 6, 8, 12, 13, 14, 15, 16, 17 and 22 and 
Record 10 (with the exception of the section entitled “Confidential Advice”) are not exempt 


under any of the exemptions claimed.  I will, therefore, order that these records be disclosed to 
the appellant. 
 


PUBLIC INTEREST IN DISCLOSURE 


 


The appellant submits that there exists “an overwhelming and important public interest” in the 
disclosure of the type of information contained in the records at issue in this appeal.  While not 
specifically referring to section 23 of the Act, the appellant’s submissions indicate his belief that 


there exists a need for the “open and frank disclosure of information related to” the information 
systems operated by the Family Responsibility Office. 


 
The public interest override provided by section 23 does not apply to records which qualify for 
exemption under sections 12, 14, 16 or 19 of the Act.  Accordingly, I need only consider the 


application of section 23 to those records found to be exempt under section 13(1) – Records 9 
and a portion of Record 10. 


 
For section 23 to apply, two requirements must be met.  First, there must exist a compelling 
public interest in the disclosure of the records.  Second, this interest must clearly outweigh the 


purpose of the exemption [Order P-1398, upheld on judicial review in Ontario (Ministry of 
Finance) v. Ontario (Information and Privacy Commissioner), [1999] O.J. No. 488 (C.A.)]. 
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In Order P-984, Adjudicator Holly Big Canoe discussed the first requirement referred to above: 


 
“Compelling” is defined as “rousing strong interest or attention” (Oxford).  In my 
view, the public interest in disclosure of a record should be measured in terms of 


the relationship of the record to the Act’s central purpose of shedding light on the 
operations of government.  In order to find that there is a compelling public 


interest in disclosure, the information contained in a record must serve the 
purpose of informing the citizenry about the activities of their government, adding 
in some way to the information the public has to make effective use of the means 


of expressing public opinion or to make political choices. 
 


In my view, the appellant has provided a substantive basis for a finding that there exists a public 
interest in the disclosure of information relating to the information systems operated by the 
Family Responsibility Office.  The Ministry acknowledges as much as it refers to the 


involvement of the Office of the Provincial Auditor in examining this contentious issue. 
 


The Ministry submits that the Family Responsibility Office has undergone program audits and 
follow-up audits by the Provincial Auditor’s Office bi-annually since 1994.  The annual reports 
of the Provincial Auditor and the follow-up audits are publicly available documents.  The 


Ministry relies on the decision of Assistant Commissioner Mitchinson in Order PO-1887 in 
which he made the following statement concerning the application of section 23 to situations 


“where investigations are conducted to deal with the process in question” which is the subject 
matter of records subject to a request under the Act.  After determining that there existed a public 
interest in the disclosure of the records, he found that this public interest did not outweigh the 


purpose of the exemptions that he had found to apply to the records.  Specifically, he stated that: 
 


. . . it is my view that the independent investigations and other reviews conducted 
concerning the sale of this property address the public interest concerns raised by 
the parties to the extent that, in my view, the public interest in the disclosure of 


these records does not outweigh the purpose of the sections 13(1), 17(1) and 18(1) 
exemptions in these circumstances.  


 
The Ministry submits and I agree that any “public interest concerns have been satisfied by the 
continued involvement and reports of the Ontario Provincial Auditor’s Office.”  In my view, the 


fact that the Auditor has chosen to exercise his oversight powers in relation to the information 
technology issues at the Family Responsibility Office render the public interest in the disclosure 


of the contents of Records 9 and 10 (in part) less compelling.  As a result, I find that there does 
not exist the requisite compelling public interest in the disclosure of Records 9 and 10 to bring 
the public interest override provision in section 23 into play with respect to these two records. 


 


ORDER: 
 
1. I order the Ministry to disclose to the appellant Records 4, 5, 6, 8, 12, 13, 14, 15, 16, 17 


and 22 and Record 10 (with the exception of the section entitled “Confidential Advice”) 


by providing him with copies no later than June 27, 2003 (35 days) but not before June 


21, 2003 (30 days). 
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2. I uphold the Ministry’s decision to deny access to Records 1, 2, 3, 7, 9, 11, 18, 19, 20, 21 


and that portion of Record 10 entitled “Confidential Advice”. 
 
3. In order to verify compliance with Order Provision 1, I reserve the right to require the 


Ministry to provide me with copies of the records which are disclosed to the appellant. 
 


 
 
 


 
Signed by                                                                          May 22, 2003                         


Donald Hale 
Adjudicator 
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NATURE OF THE APPEAL: 


 
Introduction 


 
An individual made a request under the Freedom of Information and Protection of Privacy Act  
(the Act) to Management Board Secretariat (MBS) for access to “information, including all 


relevant details, pertaining to the history (since 1998), current status, and future planning of the 
Ontario Smart Card Project.”   


 
MBS divided the request into six separate files.  I dealt with three of them in my Orders 
PO-2091-I, PO-2107-I and PO-2114-F. 


 
The Request 


 
In this particular file, the requester asked for the following information.  
 


Contracts:  Details for all contracts solicited and/or awarded, including:  MERX 
reference number, solicitation number, contractor, amounts, dates (start, end, 


milestones), deliverables, contractor contact person, and all other information 
contained in the awarded contracts.  Where contracts have produced deliverables, 
we request copies of such deliverables. 


 
The request was later revised as: 
 


… access to contracts entered into between the Smart Card project and any 
vendor engaged for the project (including personal service contracts) and for 


those contracts calling for deliverables, a copy [of] the deliverable (i.e. a report). 
 
MBS identified 51 responsive records.  It provided the requester with access to some records and 


denied access to the rest (in whole or in part), based on one or more of the following exemptions: 
 


- section 12  -  Cabinet records 
- section 13  -  advice or recommendations 
- section 17  -  third party commercial information 


- section 21  -  invasion of privacy. 
 


MBS provided the requester with two indices:  one for “contracts”; and the other for 
“deliverables”. 
 


The requester, now the appellant, appealed MBS’s decision. 
 


A number of events took place during the mediation stage of this appeal. 
 
With respect to the “deliverables”, the appellant excluded Record D8 and most of Record D6 


from the scope of the appeal.  The only portion of Record D6 that remains at issue is the section 
titled “Overview of Submissions – By Company” found at page 9 and the top of page 10. 
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As far as the “contracts” are concerned, the appellant restricted the scope of the appeal to the 
“ceiling amounts” contained in the records, and excluded other information such as hourly rates, 


per diems, expenses, resumes, etc.  As a result, section 21 is no longer an issue.  The appellant 
also narrowed his request to companies whose contract contained a ceiling amount of more than 


$100,000 or whose aggregated ceiling amounts exceed $100,000 (i.e., total amount of 
contract/extensions or series of contracts for different work). 
 


Mediation did not resolve the appeal, and it was transferred to the adjudication stage.  I sent a 
Notice of Inquiry to MBS and a number of affected parties initially.  MBS and nine affected 


parties responded with representations.  I then sent the Notice to the appellant, along with a copy 
of MBS’s representations.  I summarized the affected parties’ representations in the Notice.  The 
appellant provided representations, which were then shared with the other parties.  MBS and six 


affected parties submitted reply representations.  Finally, I shared MBS’s reply representations 
with the appellant, and he submitted a reply. 


 


RECORDS: 
 


The following records or partial records remain at issue.  They are described in the index 
provided by MBS to the appellant, so I will not repeat the descriptions here. 


 
Deliverables: Records D3, 4 (in part), 6 (in part), 9-11, 14-17, 19-21 
 


Contracts: Records C1-20, 22-37 
 


DISCUSSION: 
 
CABINET RECORDS 


 
Introductory wording of section 21(1) 


 
MBS initially claimed the section 12 exemption for Records D3, 9, 10, 14, 15, 16, 17, 19, 20 and 
21, with specific reference to sections 12(1)(c), (d) and (e) and the introductory language in 


section 12(1).  In its representations, MBS restricts its section 12 submissions to Records D3, 10, 
17 and 21, and argues only that these records qualify under the introductory language of section 


12(1).  I assume from this that MBS is no longer relying on section 12(1)(c), (d) and (e) 
exemptions, and that it has withdrawn the section 12(1) exemption claim for Records D9, 14, 15, 
16, 19 and 20. 


 
It has been determined in a number of previous orders that the use of the term “including” in the 


introductory wording of section 12(1) means that any record which would reveal the substance of 
deliberations of Cabinet or its committees (not just the types of records enumerated in the 
various subparagraphs of section 12(1)), qualifies for exemption under section 12(1) [Orders 


P-11, P-22 and P-331].  It is also possible for a record that has never been placed before Cabinet 
or its committees to qualify for exemption under the introductory wording of section 12(1), if an 


institution can establish that disclosing the record would reveal the substance of deliberations of 
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Cabinet or its committees, or that its release would permit the drawing of accurate inferences 
with respect to these deliberations [Orders P-226, P-293, P-331, P-361 and P-506]. 


 
Representations 


 
MBS submits: 
 


… the rationale for the exemption is clear in respect of the records at issue in this 
appeal.  MBS developed the Smart Card Project (SCP) specifically in response to 


Cabinet’s direction.  Consequently, a number of the Project’s records were 
prepared for Cabinet’s consideration.  Furthermore, the SCP was accountable to, 
and received direction from the Management Board of Cabinet (“MBC”), the 


Economic and Resource Policy Committee (“ERPC”) and other Cabinet 
Committees throughout the currency of the project.  As such, the records reflect 


Cabinet’s deliberations about various aspects of the smart card initiative. 
 
The records at issue in this appeal are all records that were utilized by Smart Card 


Project staff to prepare Cabinet submissions, or reflect information previously 
considered by Cabinet.  In each case, MBS submits that information contained in 


the records would permit a reader to draw accurate inferences about the substance 
of deliberations of Cabinet, or permit the drawing of accurate inferences with 
respect to these deliberations, the mandatory exemption in section 12(1) applies 


and access to the record must be denied, whether or not the record has itself been 
placed before Cabinet. (Order #PO-1831). 


 
In claiming the Cabinet exemption, the head decided that this is not an appropriate 
case for seeking the Executive Council’s consent to the disclosure of the records 


at issue. 
 


Record D3 


 
A consultant retained by the SCP prepared Record D3, dated November 2, 2000.  


The consultant’s report analyses the feasibility of using a particular type of 
technology or technologies when developing the smart card.  The report consists 


of the consultant’s comprehensive analysis of the technology or technologies at 
issue, and their implications for the SCP. 
 


Smart Card Project staff have advised that the consultant’s report was then 
reviewed and used by the SCP to formulate submissions to Cabinet in respect of 


project issues.  In particular, SCP staff have advised that the project used a 
substantial amount of the consultant’s report in a submission made to the 
Priorities, Policy and Communications Board of Cabinet on September 13, 2001. 


 
A review of the consultant’s report as compared to the Cabinet submission noted 


above indicates that the background, issues, analysis options and 
recommendations identified in the consultant’s report were summarized by the 
SCP in the Cabinet submission, and are identifiable at pages 39–41.  In addition, 
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SCP staff have advised that the consultant’s report was also used to provide 
background, analysis and recommendations elsewhere in the Cabinet submission, 


including information contained on pages 3, 4 and 6 of the submission.  For this 
reason a reader reviewing the consultant’s report would be able to draw a very 


accurate inference as to the content of the submissions made by the SCP to 
Cabinet.  MBS submits, therefore, that disclosure of the consultant’s report, in 
whole, or in part, would substantially reveal the analysis prepared by SCP staff 


and submitted to Cabinet for consideration and deliberation. 
 


Record D10 


 
The severed portions of this document refer directly to information contained in a 


June 19, 2000 SCP submission to the ERPC.  In particular, the information 
severed from page 16 is substantially similar to information contained in the June 


19, 2000 Cabinet submission found on page 33.  The information severed on page 
17 is substantially similar to information found at section 3 of the June 19, 2000 
Cabinet submission.  MBS submits that disclosure of the severed information 


would reveal information also submitted by the SCP for the consideration of a 
committee of the Executive Council.  As such, MBS submits that the information 


is exempt under the opening words of section 12(1) as it would reveal the 
substance of the deliberations of the Executive Council. 
 


Records D17 and 21 


 


Records D17 and 21 are reports prepared by consultants retained by the SCP.  
Both reports address Smart Card application and administration issues.  Smart 
Card Project Staff have advised that the analysis, options and recommendations 


outlined in the reports were utilized by the Project to prepare a portion of an 
“MB20” submission to the MBC. 


 
An MB20 is a comprehensive business case prepared by government Ministries to 
support a request for program approval and related funding.  An MB20 is 


presented to the Management Board of Cabinet, a committee of the Executive 
Council. 


 
In respect of Records D17 and 21, SCP staff have advised that information 
provided at page 149 of the December 2000 MB20 was prepared using 


information contained in the records.  MBS submits, therefore, that disclosure of 
Records D17 and 21, in whole, or in part, would give a reader an accurate 


inference as to the substance of the deliberations of a committee of Cabinet.  
Consequently, MBS submits that Records D17 and 21 are exempt under the 
opening words of section 12(1). 


 
Findings 


 
Record D3 is a feasibility report prepared by a consultant that analyzes the use of a particular 
type of technology in the development of the smart card.  MBS provided me with a copy of the 
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September 13, 2001 submission to the Priorities, Policy & Communications Board referred to in 
its representations.  Having reviewed it and compared it to the content of Record D3, I find that 


disclosing this record would reveal the substance of deliberations of the Cabinet committee and 
for this reason the record qualifies for exemption under the introductory wording of section 


12(1). 
 


Record D10 is a strategy paper for the smart card project.  MBS also provided me with a copy of 


the June 19, 2000 submission to the Economic and Resource Policy Committee referred to in its 
representations.  Having reviewed the submission and compared it to the content of Record D10, 


I find that disclosing this record would reveal the substance of deliberations of the Cabinet 
committee and for this reason the record qualifies for exemption under the introductory wording 
of section 12(1). 
 


Records D17 and 21 are records relating to the “Decommissioning of the Smart Card” and 
“Renewal of Smart Card”.  Having reviewed their content, I find that disclosing these records 


would reveal the substance of the deliberations of Management Board of Cabinet at its December 
14, 2000 meeting and for this reason the two records qualify for exemption under the 


introductory wording of section 12(1).  
 
Section 12(2)(b) 


 
Section 12(2)(b) reads as follows: 


 
Despite subsection (1), a head shall not refuse under subsection (1) to disclose a 
record where, 


 
(b) the Executive Council for which, or in respect of which, the 


record has been prepared consents to access being given. 
 
On the application of section 12(2)(b), MBS first submitted that, “…the head decided that this is 


not an appropriate case for seeking the Executive Council’s consent to the disclosure of the 
records at issue.”  After considering the appellant’s position that this was not a proper exercise of 


discretion, MBS provided the following more extensive representations: 
 


In exercising its discretion not to seek the Executive Council’s consent to the 


disclosure of the records at issue, MBS considered the nature and content of the 
records, the circumstances surrounding their creating, and the current status of the 


Smart Card Project. 
 
Based on its consideration of these matters, MBS decided to exercise its 


discretion under the Act not to seek the consent of the Executive Council to 
release any of the records that qualify for exemption under section 12(1).  Despite 


the fact that Cabinet has decided not to proceed with the Smart Card Project at 
this time, the complex and controversial nature of the issues Cabinet considered in 
its deliberations lead MBS to this conclusion.  The disclosure of these records 


would necessarily reveal the substance of Cabinet’s deliberations on the many 
complex issues it considered in respect of the Smart Card Project. 
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More particularly, MBS based its discretion on the following factors: 


 


 the information has never been made available to the public and it 


therefore is not in the public domain; 


 the records are not merely appendices or attachments to Cabinet records, 


but rather actual Cabinet submissions, records that reflect material 
submitted to Cabinet, and substantive materials prepared by MBS and 
submitted to Cabinet for meetings at which the Smart Card Project was 


under discussion; 


 a reader reviewing the records that were used to prepare cabinet 


submissions would be able to draw a very accurate inference as to the 
content of submissions made to Cabinet.  Therefore, disclosure of the 


consultant’s report, in whole, or in part, would substantially reveal the 
analysis prepared by SCP staff and submitted to Cabinet for consideration 
and deliberation; 


 the information at issue is sensitive and even though the project is not 
going forward at this time, disclosure is not appropriate, in light of the 


subject matter of the deliberations; 


 the information is not necessarily only of historical significance since the 


issue of smart card technology could be raised again for Cabinet’s future 
consideration. 


 
Furthermore, transparency in the decision making process of government and 
whether access to the records would inform the public and facilitate civic debate, 


were also factors that MBS took into account in its exercise of discretion under s. 
12(2)(b).  These two factors were weighed against the important parliamentary 
principle recognized by the Cabinet records exemption.  In its 1980 report, the 


Williams Commission noted that the confidentiality of Cabinet discussions is a 
“necessary feature of a freedom of information scheme compatible with the 


parliamentary traditions of the Government of Ontario.”  The very purpose of the 
s. 12 exemption is to protect the confidentiality of Cabinet deliberations in order 
to allow Cabinet to consider controversial and sensitive issues in an environment 


where members are free to discuss and debate decisions and policy options.  After 
careful considerations of these factors as well, MBS exercised its discretion in 


favour of the principles underlying the section 12 exemption and therefore 
decided not to seek Cabinet’s consent to disclosure of the records. 


 


MBS made similar submissions on section 12(2)(b) with respect to records that qualified for 
exemption under section 21(1) in the appellant’s previous related appeals.  For the same reasons 


as outlined in Order PO-2114-F, I find nothing improper in MBS’s exercise of discretion in 
favour of not seeking Cabinet consent, and would not alter it here. 
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ADVICE OR RECOMMENDATIONS 
 


Introduction 
 


MBS claims section 13(1) of the Act as the basis for denying access to Records D4, 9, 11, 14, 15, 


16, 19 and 20.   
 


Section 13(1) reads as follows: 
 


A head may refuse to disclose a record where the disclosure would reveal advice 


or recommendations of a public servant, any other person employed in the service 
of an institution or a consultant retained by an institution. 


 
Section 13(1) is subject to the exceptions listed in section 13(2). 
 


A number of previous orders have established that advice or recommendations for the purpose of 
section 13(1) must contain more than mere information.  To qualify as “advice” or 


“recommendations”, the information contained in the record must relate to a suggested course of 
action, which will ultimately be accepted or rejected by its recipient during the deliberative 
process [Order P-363, upheld on judicial review in Ontario (Human Rights Commission) v. 


Ontario (Information and Privacy Commissioner) (March 25, 1994), Toronto Doc. 721/92 (Ont. 
Div. Ct.)].  Information that would permit the drawing of accurate inferences as to the nature of 


the actual advice or recommendation given also qualifies for exemption under section 13(1) of 
the Act (Order P-233). 
 


In Order 94, former Commissioner Sidney B. Linden commented on the purpose and scope of 
this exemption.  He stated that it “…purports to protect the free-flow of advice and 


recommendations within the deliberative process of government decision-making and policy-
making.” 
 


Representations 


 


MBS submits: 
 


The rationale for the exemption is particularly evident in the records at issue in 


this appeal, given that they contain policy advice, analysis and recommendations 
in respect of specific aspects of the smart card project.  All the records discussed 


below were prepared either by government staff seconded to the SCP, or 
consultants hired by the SCP to work with project staff. 


 


Record D4 


 


Pages 22–27 inclusive have been severed because they contain advice and express 
recommendations regarding the implementation of PKI architecture on the smart 
card.  Specifically, this portion of the record contains advice regarding alternative 


models and a recommendation as to a particular model.  The recommendations 
were prepared for senior government officials responsible for decision-making in 
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respect of smart card policy.  The information in the record formed part of the 
deliberative process of governmental decision and policy making in respect of the 


smart card project.  Consequently, MBS submits that the severed portions of the 
record clearly meet the IPC’s criteria for exemption under s. 13(1). 


 
Record D9 


 


Record D9 is exempt as a whole because it consists entirely of policy advice on 
particular aspect of the smart card application.  It contains a detailed description 


of options, the criteria for assessing options, with pros and cons, and 
recommendations for each individual element discussed in the report.  The 
purpose of the record is to provide advice to senior government officials, to assist 


them in the decision-making process regarding this aspect of the smart card.  The 
recommendations it contains could be accepted or rejected by the decision-


makers.  MBS submits that on its face, the record falls within the s. 13 exemption, 
and is similar to the records held to be exempt in PO-1742-I. 
 


Records D11, 14, 15, 16, 19, and 20 
 


MBS submits that all these eight records are exempt, on their face, for the same 
reasons described above in respect of Record D9. 
 


The stated purpose of each of these records is to provide options and 
recommendations on a particular aspect of the smart card initiative, application or 
process.  They were developed to identify, formulate and assess policy proposals 


and recommendations for review and for use by senior government officials in the 
deliberative process regarding the development of the smart card.  Each deals 


with a particular aspect of the smart card initiative requiring policy direction or 
decision-making.  As such, all the records contain detailed options, a thorough 
analysis of the options including pros and cons, and an express recommended 


course of action which could be accepted or rejected by the decision-maker for 
whom the record was developed and to whom it was submitted. 


 
Since the options described in each of the records are accompanied by 
recommendations based on a particular option, the options are exempt under s. 


13(1).  This is consistent with previous Orders where the IPC distinguishes 
between records containing only options and those containing a recommendation 


as well.  In the latter case, the options have also been exempted.  (See Order 
PO-2028).  It is also consistent with Order PO-1742-I, where information 
regarding various options to be considered in dealing with the Ministry’s review 


of a particular issue were exempt because they provided a “recommended course 
of action” which could be accepted or rejected by its recipient.  As such, “their 


disclosure would reveal the advice or recommendations” of a public servant or a 
consultant retained by the Minister, and qualified for exemption. 
 


In addition, some of the records, identify unresolved aspects of certain options 
that require further policy development, analysis or research.  As the IPC held in 
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PO-1709, information in a record that identifies an unresolved issue, including 
considerations which need to be addressed by the Ministry in resolving this issue, 


contains advice for the purposes of s. 13(1). 
 


The appellant questions whether section 13(1) applies in circumstances such as this, where the 
smart card project was cancelled.  In response, MBS takes the position that section 13(1) is not 
time-limited and does not cease to apply once the advice or recommendations contained in 


records are implemented. 
 


The appellant also identifies the possible application of the exception in section 13(2)(g) to 
Record 3, which is referred to in the MBS index as a “feasibility study”.  Because MBS did not 
claim section 13(1) for Record D3, the appellant’s position need not be addressed.  Having 


reviewed the records, I can confirm to the appellant that none of the records that have been 
exempt by MBS under section 13(1) fits within the description of a “feasibility study” as this 


term is used in section 13(2)(g). 
 
The appellant also submits: 


 
The advice contained in these documents, now 2 1/2 years out of date, is based 


largely on technology.  I fail to see how releasing these documents will have any 
adverse effect on government decision-making based on or referring to rapidly 
evolving technology. 


 
Finally, the appellant questions whether any of the section 13(1) can be severed and partially 


disclosed.  He argues: 
 


I am concerned that these documents have been withheld in their entirety when it 


is possible that only some parts need to be withheld according to the Act.  MBS 
describes the contents of the documents as being “detailed descriptions of options, 


the criteria for assessing options, with pros and cons, and recommendations for 
each individual element in the report.”  I believe that the bulk of the information 
in the documents could be released with the exception of the recommendations, 


provided of course that they “reveal a suggested course of action that will 
ultimately be accepted or rejected…during the deliberative process” (PO-2028).  


Previous orders (P-529, P-1307) support releasing documents containing options 
that do not contain specific recommendations. 
 


Therefore, I ask why is it not possible to release all the information about the 
options contained in the document, severing only the information relating to the 


specific recommendations about each option.   
 
Findings 


 
Record D4 is titled, “Investigation of the Need for PKI on the Consumer Smart Card”.  Pages 


22–27 deal specifically with a particular PKI model, the issues surrounding its use, and 
recommendations.  I find that disclosing pages 22–27 would reveal or permit one to infer a 
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recommended course of action, which will be ultimately accepted or rejected by the recipient, 
and as such these pages qualify for exemption under section 13(1) of the Act. 


 
Record D9 is titled “Programs on the Card – Status”.  This record sets out the options, pros and 


cons, and recommendations for possible applications for the smart card.  I find that disclosing 
this record would reveal recommendations to be accepted or rejected by a decision-maker, and 
for that reason it qualifies for exemption under section 13(1). 


 
As far as Records D11, 14, 15, 16, 19 and 20 are concerned, I find that disclosing them would 


reveal recommendations that would ultimately be accepted or rejected by a decision-maker, and 
they all qualify for exemption under section 13(1).  I have reached this conclusion for the 
following reasons: 


 


 Record D11 is titled “Smart Card Production Scenario Evaluation” and sets out the 


options, evaluation and recommendations for various production scenarios for the smart 
card.   


 


 Record D14 is titled “Proof Criteria for Identification of a Client”.  This document sets 
out the options, evaluation and recommendations regarding types of proof sufficient to 


validate individual identities for the purposes of the smart card. 
  


 Record D15 is titled “Working Draft – Authentication of Identity Documents and Data 
with Third Parties”.   This document sets out options, alternatives and recommendations 


for steps to be taken to validate documents and data with third parties.   
 


 Record D16 is titled “Smart Card Design Analysis”.  This document sets out 


recommendations for how three proposed Registration models will work with three 
proposed smart card models.   


 


 Record D19 is titled “Working Draft – Authentication of Identity Documents and Data 


with Third Parties”.  The document sets out details and recommendations regarding the 
steps needed to be taken to validate presented documents and data through a particular 
method.   


 


 Record D20 is titled “Working Draft – Proof Criteria for Identification of an Applicant.”  


The record sets out details and recommendations regarding the proof required to verify 
that an individual is who the individual claims to be for the purposes of the smart card 


program.   
 
I have reviewed all of the exempt records with the appellant’s severance argument in mind.  


Each record deals with a particular aspect of the smart card project and, in my view, no 
information can reasonably be severed and disclosed to the appellant without permitting the 


appellant and others to make accurate inferences as to the options provided and the 
recommendations made to the decision-maker. 
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Accordingly, I find that Records D4, 9, 11, 14, 15, 16, 19 and 20 qualify for exemption under 
section 13(1) and none of the exceptions in section 13(2) apply. 


 
THIRD PARTY INFORMATION 


 
MBS submits that Records C1-20, 22-37, and the relevant remaining portions of Record D6 
qualify for exemption under sections 17(1)(a) and (c) of the Act. 


 
As stated above, during mediation the appellant restricted the scope of his request to include only 


those affected parties whose contracts had a ceiling amount of more than $100,000 or whose 
aggregated ceiling amounts exceed $100,000.  Records C2, 4, 13, 23, 24, 25, 27, 28, 29, 33 and 
37 all having ceiling amounts of less than $100,000 and therefore are removed from the scope of 


this appeal. 
 


I originally notified 24 affected parties.  One affected party consented to the disclosure of the 
ceiling amounts and “maximum fees and expenses” in its contracts.  Accordingly, this 
information in Records C16A, 16B, 17A, 17B, 18A, 18B, 19 and 20 should be disclosed to the 


appellant. 
 


In his representations, the appellant further limits the scope of his request as follows: 
 


Furthermore, I have always been willing to accept the ceiling amount of contracts 


in ranges so as not to too closely identify specific financial/commercial 
information with a particular company, or individual…At this point I would 


propose that for those amounts to be partially redacted so that the amount 
revealed indicates only the hundred thousand dollar range or above.  e.g. 
$123,456 would be redacted to $1##,###.  This would be adequate for my 


purposes, but would protect against accurate calculation of per diem rates.  It is 
hard to imagine how this would harm. 


 
In response, two affected parties consented to the disclosure of the ceiling amounts in their 
contracts in the redacted method suggested by the appellant.  Accordingly, this information in 


Records C7, 8, 9, 10, 11 and 12 should be disclosed to the appellant. 
 


Therefore, the only information remaining at issue is the redacted ceiling amounts in Records 
C1, 3, 5, 6, 14A, 14B, 15, 22, 26A, 26B, 30, 31, 32, 34, 35, 36, and the information on pages 
9-10 of Record D6. 


 
Introduction 


 
Section 17(1) of the Act reads, in part: 
 


A head shall refuse to disclose a record that reveals a trade secret or scientific, 
technical, commercial, financial or labour relations information, supplied in 


confidence implicitly or explicitly, where the disclosure could reasonably be 
expected to, 
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(a) prejudice significantly the competitive position or interfere 
significantly with the contractual or other negotiations of a 


person, group of persons, or organization; 
 


(c) result in undue loss or gain to any person, group, committee 
or financial institution or agency; or 


 


For a record to qualify for exemption under sections 17(1)(a), (b) or (c), MBS and/or the affected 
parties must satisfy each part of the following three-part test: 


 
1. the record must reveal information that is a trade secret or scientific, technical, 


commercial, financial or labour relations information;  and 


 
2. the information must have been supplied to MBS in confidence, either implicitly or 


explicitly;  and 
 


3. the prospect of disclosure of the record must give rise to a reasonable expectation that 


one of the harms specified in (a), (b) or (c) of subsection 17(1) will occur. 
 


[Orders 36, P-373, M-29 and M-37] 
 
The Court of Appeal for Ontario, in upholding my Order P-373 stated: 


 
With respect to Part 1 of the test for exemption, the Commissioner adopted a 


meaning of the terms which is consistent with his previous orders, previous court 
decisions and dictionary meaning.  His interpretation cannot be said to be 
unreasonable.  With respect to Part 2, the records themselves do not reveal any 


information supplied by the employers on the various forms provided to the 
WCB.  The records had been generated by the WCB based on data supplied by 


the employers.  The Commissioner acted reasonably and in accordance with the 
language of the statute in determining that disclosure of the records would not 
reveal information supplied in confidence to the WCB by the employers.  Lastly, 


as to Part 3, the use of the words “detailed and convincing” do not modify the 
interpretation of the exemption or change the standard of proof.  These words 


simply describe the quality and cogency of the evidence required to satisfy the 
onus of establishing reasonable expectation of harm.  Similar expressions have 
been used by the Supreme Court of Canada to describe the quality of evidence 


required to satisfy the burden of proof in civil cases.  If the evidence lacks detail 
and is unconvincing, it fails to satisfy the onus and the information would have to 


be disclosed.  It was the Commissioner’s function to weigh the material.  Again it 
cannot be said that the Commissioner acted unreasonably.  Nor was it 
unreasonable for him to conclude that the submissions amounted, at most, to 


speculation of possible harm.  [emphasis added] [Ontario (Workers’ 
Compensation Board) v. Ontario (Assistant Information and Privacy 


Commissioner) (1998), 41 O.R. (3d) 464 at 476 (C.A.)] 
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Part 1:  Type of Information 


 


Commercial information is information that relates to the buying, selling or exchange of 
merchandise or services (Orders 47, 179 and P-318).   


 
As far as the various contract records are concerned, it is clear that they reflect the purchase of 
services by MBS from various contractors, and the ceiling amounts in these records qualify as 


“commercial information” for the purposes of section 17(1). 
 


Record D6 is titled “Projected Card Costs from Merx Questionnaire”.  With respect to this 
record, MBS submits: 
 


Record D6 is a report prepared by a consultant to the SCP.  The report concerns 
the issue of projected Smart Card production costs.  It provides a summary of the 


responses received to a Questionnaire that was posted to MERX.  The purpose of 
the questionnaire was to solicit estimated forecasts of card production costs from 
smart card vendors.  The only information severed from the record is the cost 


estimates provided by the vendors, and the consultant’s descriptive review of the 
cost information submitted by the vendors. 


 
MBS submits that the numeric cost information severed from page 5 and the 
charts in Appendix “A” are commercial information related to the sale of goods – 


namely, smart cards.  Essentially, it is “unit price” information.  Furthermore, the 
information on pages 9–11 also constitutes commercial information provided by 


the named vendors, as it also relates to the vendor’s price for the card. 
 
The information severed from pages 9–11 also constitutes trade secret 


information; in particular, the description of the assumptions underlying the price 
quote provided by the vendor.  This information essentially describes the elements 


the vendor would incorporate into, or take into consideration in the card’s 
production.  This is the vendor’s proprietary trade secret information as it relates 
to the technical production of the card.  MBS submits that this information meets 


the “trade secret” test described in numerous IPC orders:  it is information about a 
technique of producing a device which is used in a business, is not generally 


know in that it has economic value from not being generally know; and is the 
subject of efforts that are reasonable under the circumstances to maintain its 
secrecy.  (Orders #M-29, M-65, P-418, P-420, M-94, P-500, P-561, P-707, 


M-542). 
 


Having reviewed pages 9–10 of Record D6, I accept that they contain commercial information, 
as that term is used in section 17(1).  The information discussed on these pages was provided by 
various companies in response to a solicitation by MBS for the purchase of products required to 


implement a smart card initiative.  In my view, this is sufficient to satisfy the definition of 
“commercial information”. 


 
However, I do not accept MBS’s submission that the information on pages 9-10 constitutes trade 
secrets.  The term “trade secret” has been defined in previous orders to mean information 
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including but not limited to a formula, pattern, compilation, programme, method, technique, or 
process or information contained or embodied in a product, device or mechanism which: 


 
(i) is, or may be used in a trade or business, 


 
(ii) is not generally known in that trade or business, 


 


(iii) has economic value from not being generally known, and 
 


(iv) is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy. 


 


(Order M-29) 
 


The information on pages 9-10 consists, for the most part, of a generalized discussion of the type 
of smart card proposed by various suppliers, together with an assessment of the various 
proposals outlined by the author of Record D6.  No actual formula, pattern, method, technique or 


process for producing the smart card is described on these pages.  I accept that the production of 
smart cards is a highly technical process and that it could well involve trade secrets owned by 


various suppliers; however, no information of this nature is contained on pages 9-10 of Record 
D6. 
 


Because all of pages 9-10 of Record D6 contain commercial information (as well as some 
financial information”, the first part of the section 17(1) test has been established. 


 
Part 2:  Supplied in Confidence 


 


In order, to satisfy part 2 of the test, the affected parties and/or MBS must show that the 
information was supplied to MBS in confidence, either implicitly or explicitly. 


 
Supplied 


 


In Order PO-2018, Adjudicator Sherry Liang provided the following discussion in respect of the 
“supplied” part of the section 17 test.    


 
The requirement that it be shown that the information was "supplied" to the 
institution reflects, once again, the purpose in section 17(1) of protecting the 


informational assets of the third party.  As stated in Public Government for 
Private People:  The Report of the Commission on Freedom of Information and 


Individual Privacy 1980, vol. 2 (Toronto:  Queen’s Printer, 1980) (the Williams 
Commission Report), which provided the foundation of this Act: 


 


. . . [T]he [proposed] exemption is restricted to information 
“obtained from a person” in accord with the provisions of the U.S. 


act and the Australian Minority Report Bill, so as to indicate 
clearly that the exemption is designed to protect the informational 
assets of non-governmental parties rather than information relating 
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to commercial matters generated by government itself.  The fact 
that the commercial information derives from a non-governmental 


source is a clear and objective standard signaling that consideration 
should be given to the value accorded to the information by the 


supplier.  Information from an outside source may, of course, be 
recorded in a document prepared by a governmental institution.  It 
is the original source of the information that is the critical 


consideration: thus, a document entirely written by a public servant 
would be exempt to the extent that it contained information of the 


requisite kind.   
 
(pp. 312-315) [emphasis added] 


 
Because the information in a contract is typically the product of a negotiation 


process between two parties, the content of contracts involving an institution and 
an affected party will not normally qualify as having been “supplied” for the 
purposes of section 17(1) of the Act.  Records of this nature have been the subject 


of a number of past orders of this office.  In general, the conclusions reached in 
these orders is that for such information to have been “supplied”, it must be the 


same as that originally provided by the affected party, not information that has 
resulted from negotiations between the institution and the affected party. 


 


The fact, however, that a contract is preceded by little negotiation, or that the 
contract substantially reflects terms proposed by a third party, does not lead to a 


conclusion that the information in the contract was “supplied” within the meaning 
of section 17(1).  The terms of a contract have been found not to meet the 
criterion of having been “supplied” by a third party, even where they were 


proposed by the third party and agreed to with little discussion (see Order 
P-1545). 


 
MBS takes the position that the ceiling amounts contained in Records C1, 3, 5, 6, 14A, 14B, 15, 
22, 26A, 26B, 30, 31, 32, 34, 35 and 36 were not subject to negotiation, and therefore satisfy the 


“supplied” component of the section 17(1) test.  It submits: 
 


The per diem and per hour rates of the individual contractors – information which 
is not at issue in this appeal – was supplied by the contractors, and was not a 
negotiated item.  This is clear from the wording of the contracts.  Since the ceiling 


amount is based on the relevant per diem rate multiplied by person days (which 
have been disclosed), the ceiling amount is also supplied information. 


 
Although the contents of agreements do not usually qualify as having been 
“supplied”, the IPC has consistently held that if the information at issue in the 


agreement is the same as that which was actually supplied to the Ministry by the 
affected party, then the information is “supplied” for the purposes of section 17.  


In this case, the ceiling information severed from the contracts meets this test 
because it was supplied by contractors in their proposals.  For example, Schedule 
“2” of Record C1 provides that “the Rates and fees for the Services provided by 
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the Consultant shall be specified in the Consultant’s Proposal, and reproduced 
here for convenience”.  Not only are the “fees” identical to the ceiling amount, but 


the latter is based on a straight multiplication of the per diem rate by the person 
days.  Consequently, the ceiling amount is supplied by the consultant, because it 


is based on other information which is also clearly supplied.  As the IPC 
concluded in P-1611, where information contained in a company’s proposal 
provided to MBS in the context of a commercial bidding process “is one and the 


same” as that incorporated into the agreement, the information was “supplied”. 
 


MBS submits that the affected parties supplied the per diem and hourly rates, and relies on the 
“fees” section of the various contracts to support its position that these rates were not negotiated.  
This section reads: 


 
Provided that the Services are satisfactory to the Client, the Client shall pay the 


Vendor in accordance with the prices provided in the Vendor’s Proposal which 
forms part of the Management Board’s VOR agreement. 


 


Based on MBS’s submissions and my review of Records C1, 3, 5, 6, 14A, 14B, 15, 22, 26A, 
26B, 30, 31, 32, 34, 35 and 36, I accept that the ceiling amounts were “supplied” for the purposes 


of section 17(1).  The contract provisions themselves confirm that, should a contract be signed, 
the per diem and hourly rates provided by the various affected parties would not be subject to 
negotiation.  The ceiling amounts are simply an arithmetic calculation of the total per diem 


and/or hourly rates supplied by the various affected parties, which, in my view, are accurately 
described as having been “supplied” for the same reasons. 


 
As far as Record D6 is concerned, MBS submits: 
 


The commercial and trade secret information severed from Record D6 was 
supplied to the consultant by the vendors identified in the record.  Even though 


the information was not supplied directly to MBS by the vendors, it was 
nevertheless supplied by an affected party to an institution, and therefore meets 
the “supplied test”.  In MO-1373, the IPC concluded that records supplied by a 


third party, rather than the affected party that actually generated the records, still 
met the “supplied” test.  A report prepared by an affected party that contained 


another party’s information was “supplied” for the purposes of this section.  
Furthermore, in MO-1450 and MO-1536-F, the IPC noted that which party 
prepared the records is not determinative; what is important is that the information 


contained in a record was supplied to an institution by a third party.  MBS submits 
that the information at issue in record 6 meets this test. 


 
Page 9 and the top half of page 10 (the only portions of record D6 that remain at issue) contain 
an overview of submissions provided by various companies in response to the MERX 


questionnaire.  This information consists of the author’s assessment of the various proposals, but 
does not contain nor would it reveal information drawn directly from documents submitted by 


the various companies responding to the questionnaire.  As such, the information on page 9 and 
the first half of page 10 was not “supplied” for the purposes of section 17(1) and fails to qualify 
for exemption for that reason. 
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In confidence 


 
MBS submits: 


 
It is MBS’s normal and consistent practice to treat contractors’ pricing 
information as confidential information.  Consequently, only that information was 


severed from the contracts in Records C1–20 and 22–37.  The bulk of the 
contractual provisions, including the number of person hours or days, is being 


disclosed.  Furthermore, the affected parties supplied this pricing information with 
an implied expectation of confidentiality, since the disclosure of per diem and 
hourly rates in particular would reveal the affected parties’ pricing structure, 


which is proprietary commercial information.  As noted above, disclosing the 
contract ceiling would disclose the per diem/hourly rates. 


 
Two of the affected parties provided representations supporting MBS’s position. 
 


Based on the representations of the parties, I am satisfied that the ceiling amounts contained in 
Records C1, 3, 5, 6, 14A, 14B, 15, 22, 26A, 26B, 30, 31, 32, 34, 35 and 36 was supplied by the 


various affected parties to MBS in confidence. 
 
Part 3:  Harms 


 


The words “could reasonably be expected to” appear in the preamble of section 17(1), as well as 


in several other exemptions under the Act dealing with a wide variety of anticipated “harms”.  In 
the case of most of these exemptions, in order to establish that the particular harm in question 
“could reasonably be expected” to result from disclosure of a record, the party with the burden of 


proof must provide “detailed and convincing” evidence to establish a “reasonable expectation of 
probable harm” [see Order P-373, two court decisions on judicial review of that order in Ontario 


(Workers’ Compensation Board) v. Ontario (Assistant Information and Privacy Commissioner) 
(1998), 41 O.R. (3d) 464 at 476 (C.A.), reversing (1995), 23 O.R. (3d) 31 at 40 (Div. Ct.), and 
Ontario (Minister of Labour) v. Big Canoe, [1999] O.J. No. 4560 (C.A.), affirming (June 2, 


1998), Toronto Doc. 28/98 (Div. Ct.)]. 
 


Because the appellant has reduced the scope of his request to only the ceiling amounts in a 
redacted form, I will address the issue of whether there is any expectation of harm based on 
disclosing the redacted ceiling amounts. 


 
MBS makes the following submissions regarding section 17(1)(a). 


 
Prejudice to third party’s competitive position 


 


Disclosure of the information severed from the contracts could reasonably be 
expected to prejudice significantly the affected parties’ competitive position 


because it would reveal their pricing structure, and this information could be used 
by competitors to undercut them in future bids for government or private sector 
contracts. 
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[IPC Order PO-2160/July 9, 2003] 


 
MBS submits that disclosing contract ceiling information would effectively reveal 


the contractors’ per diem or hourly rates – which, in service contracts, is 
analogous to “unit price” information contained in contracts for goods.  In Order 


MO-1239 the IPC noted that although disclosure of unit price information could 
prejudice a company’s competitive position, disclosing the overall contract price 
would not result in such harm.  MBS submits that in this case, disclosing the 


contract ceiling price would also result in the harm described precisely because 
MBS is disclosing person hours or days.  This information, combined with the 


contract ceiling, would disclose contractor’s unit price, i.e. hourly or per diem 
rates.  Dividing the ceiling by person days reveals the per diem rates. 
 


MBS essentially makes the same arguments for the harms component of section 17(1)(c). 
 


The affected parties resisting disclosure also argue that disclosing the ceiling amounts would 
disclose their per diem rates when combined with information already provided to the appellant.  
MBS and the affected parties submit that making this information available to the affected 


parties’ competitors would cause undue loss to them in the future. 
 


Interestingly, neither MBS nor the affected parties addresses whether any harms could 
reasonably be expected to occur if redacted versions of the various ceiling amounts are disclosed.  
One affected party makes the following submissions regarding the impact of disclosing a range 


of amounts:   
 


If the ceiling amounts contained in the contracts are released in ranges to the 
appellant, the appellant can simply calculate a range of per diem rates we charge 
for our services by dividing the ceiling amounts by the total number of days.  


Although the rate is not exact, the issue remains the same as this still releases 
financial/commercial information.   


 
Although different considerations might be relevant to the disclosure of actual ceiling amounts, 
in my view, MBS and the affected parties have failed to provide the necessary detailed and 


sufficient evidence to establish that disclosing redacted ceiling amounts (i.e., $1##,###; 
$2##,###, $3##,###) could reasonably be expected to result in any section 17(1) harms.  Even if 


the appellant knows the number of working days contained in the various contracts, providing 
him with the redacted ceiling amounts would only allow him to guess, in very broad terms, what 
the actual ceiling amount in any particular contract is.  The appellant would only be able to 


calculate per diem rates within broad ranges and, without further evidence as to the harm that 
would result from disclosure of broad ranges of this nature, I am not persuaded that disclosing 


the redacted ceiling amounts would result in prejudice to the competitive position of the affected 
parties or cause them undue loss. 
 


Accordingly, the redacted ceiling amounts in Records C1, 3, 5, 6, 14A, 14B, 15, 22, 26A, 26B, 
30, 31, 32, 34, 35 and 36 do not qualify for exemption under sections 17(1)(a) or (c) of the Act 


and should be disclosed to the appellant. 
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[IPC Order PO-2160/July 9, 2003] 


ORDER: 
 


1. I order MBS to disclose the actual “ceiling amount” or “maximum fees and expenses” 
amount in Records C16A, 16B, 17A, 17B, 18A, 18B, 19 and 20; the redacted “ceiling” 


amount” or “maximum fees and expenses” amount in Records C1, 3, 5, 6, 7, 8, 9, 10, 11, 
12, 14A. 14B, 15, 22, 26A, 26B, 30, 31, 32, 34, 35 and 36; and page 9 and the top half of 
page 10 of Record D6.  Disclosures covered by this provision must be made by August 


12, 2003 but not before August 7, 2003. 
 


2. I uphold MBS’s decision to deny access to Records D3, 9, 10, 11, 14, 15, 16, 17, 19, 20 
and 21, as well as pages 22-27 of Record D4 and all remaining portions of the various 
contract records not covered by Provision 1. 


 


3. In order to verify compliance with this order, I reserve the right to require MBS to 


provide me with a copy of the records that are disclosed to the appellant pursuant to 
Provision 1, upon request. 


 


 
 


 
 
Original signed by:                                      July 9, 2003             


Tom Mitchinson 
Assistant Commissioner 
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and


The Attorney General of British Columbia, 
the Attorney General for Alberta, the 
Information Commissioner of Canada 
and the British Columbia Civil Liberties 
Association Interveners


Indexed as: Babcock v. Canada (Attorney Gen-
eral)


Neutral citation: 2002 SCC 57.


File No.: 28091.


2002: February 20; 2002: July 11.


Present: McLachlin C.J. and L’Heureux-Dubé, Gonthier, 
Iacobucci, Major, Bastarache, Binnie, Arbour and LeBel 
JJ.


ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA


 Evidence — Disclosure of government information — 
Objection relating to a confidence of the Queen’s Privy 
Council — Government claiming in litigation with staff 
lawyers that certain documents were Cabinet confidences 
and consequently exempt from disclosure under s. 39 of 
Canada Evidence Act — Processes by which Cabinet con-
fidentiality may be claimed and relinquished — Require-
ments for valid certification — Whether by releasing 
some documents Crown has waived its right to invoke s. 
39 over other documents — Canada Evidence Act, R.S.C. 
1985, c. C-5, s. 39.


 Constitutional law — Validity of legislation — Leg-
islation exempting Cabinet confidences from disclo-
sure — Whether legislation unconstitutional by reason of 
unwritten principles of Canadian Constitution — Whether 
Parliament’s decision to limit superior courts from com-
pelling disclosure of Cabinet confidences impermissibly 
invades core jurisdiction of superior courts — Canada 
Evidence Act, R.S.C. 1985, c. C-5, s. 39 — Constitution 
Act, 1867, preamble, s. 96.


 The respondents, who are staff lawyers with the 
federal Department of Justice in Vancouver, sued the 


et


Le procureur général de la Colombie-
Britannique, le procureur général de 
l’Alberta, le Commissaire à l’information du 
Canada et la British Columbia Civil Liberties 
Association Intervenants


Répertorié : Babcock c. Canada (Procureur 
général)


Référence neutre : 2002 CSC 57.


No du greffe : 28091.


2002 : 20 février; 2002 : 11 juillet.


Présents : Le juge en chef McLachlin et les juges 
L’Heureux-Dubé, Gonthier, Iacobucci, Major, Bastarache, 
Binnie, Arbour et LeBel.


EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE


 Preuve — Divulgation de renseignements du gouver-
nement — Opposition à la production de renseignements 
confidentiels du Conseil privé de la Reine — Prétention 
du gouvernement, dans un litige l’opposant à des avocats 
à son emploi, que certains documents étaient des rensei-
gnements confidentiels du Cabinet et pouvaient donc 
être exemptés de divulgation en application de l’art. 39 
de la Loi sur la preuve au Canada — Mécanismes par 
lesquels le Cabinet peut invoquer la confidentialité de 
renseignements ou y renoncer — Conditions d’une attes-
tation valide — En divulguant certains documents, la 
Couronne a-t-elle renoncé à son droit d’invoquer l’art. 
39 à l’égard d’autres documents? — Loi sur la preuve au 
Canada, L.R.C. 1985, ch.  C-5, art. 39.


 Droit constitutionnel — Validité de la loi — Loi 
exemptant de divulgation les renseignements confiden-
tiels du Cabinet — La loi est-elle inconstitutionnelle par 
application des principes non écrits de la Constitution 
canadienne? — La décision du Parlement de restrein-
dre le pouvoir des cours supérieures d’ordonner la 
divulgation de renseignements confidentiels du Cabinet 
constitue-t-elle une ingérence inadmissible dans la com-
pétence fondamentale des cours supérieures? — Loi sur 
la preuve au Canada, L.R.C. 1985, ch.  C-5, art. 39 — Loi 
constitutionnelle de 1867, préambule, art. 96.


 Les intimés, des avocats à l’emploi du ministère 
fédéral de la Justice à Vancouver, ont poursuivi la 
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federal Crown for breach of contract and breach of 
fiduciary duty when they failed to be paid the same 
salary as staff lawyers in Toronto. Lists of documents 
were exchanged, in which the government listed a 
number of documents as producible. In support of a 
motion to have the action transferred to the Federal 
Court, which was dismissed, the government filed the 
affidavit of an officer of the Treasury Board Secretariat 
which set out the rationale for the pay raise for Toronto 
lawyers. The government later changed its position on 
disclosure and delivered a certificate of the Clerk of 
the Privy Council pursuant to s. 39(1) of the Canada 
Evidence Act objecting to the disclosure of 51 docu-
ments and any examination thereon, on the ground that 
they contain “information constituting confidences of 
the Queen’s Privy Council for Canada”. The certificate 
claimed protection for 12 government documents pre-
viously listed as producible (some of which had already 
been disclosed), for five documents in the control or 
possession of the respondents, and for 34 govern-
ment documents and information previously listed 
as not producible. The chambers judge dismissed the 
respondents’ application to compel production of the 
documents for which the government claimed protec-
tion. A majority of the Court of Appeal reversed this 
decision and ordered production on the ground that the 
government had waived its right to claim confidential-
ity by listing some of the documents as producible and 
by disclosing selective information in the affidavit.


 Held: The appeal should be allowed in part. The doc-
uments certified but disclosed are no longer protected 
and may be used in the litigation.


 Per McLachlin C.J. and Gonthier, Iacobucci, Major, 
Bastarache, Binnie, Arbour and LeBel JJ.: Section 39 
of the Canada Evidence Act is Canada’s response to 
the need to provide a mechanism for the responsible 
exercise of the power to claim Cabinet confidentiality in 
the context of judicial and quasi-judicial proceedings. 
Certification by the Clerk of the Privy Council or by a 
minister of the Crown is the trigger by which informa-
tion becomes protected. Before certifying information, 
however, the Clerk or minister must answer two ques-
tions in the affirmative: first, is it a Cabinet confidence 
within the meaning of ss. 39(1) and 39(2); and second, 


Couronne fédérale pour rupture de contrat et man-
quement à son obligation fiduciaire parce qu’elle ne 
leur accordait pas la même rémunération qu’aux avo-
cats internes de Toronto. Les parties ont échangé des 
listes de documents dans lesquelles le gouvernement 
a énuméré une série de documents décrits comme 
pouvant être produits. À l’appui d’une requête visant 
à faire transférer l’instance à la Cour fédérale, qui a 
été rejetée, le gouvernement a déposé un affidavit 
d’une cadre du Secrétariat du Conseil du Trésor qui 
explique pourquoi la rémunération des avocats de 
Toronto a été majorée. Plus tard, le gouvernement 
a modifié sa position concernant la divulgation des 
documents et produit une attestation émanant du 
greffier du Conseil privé en application du par. 39(1) 
de la Loi sur la preuve au Canada pour faire valoir son 
opposition à la divulgation de 51 documents et à tout 
interrogatoire les concernant au motif qu’ils conte-
naient [TRADUCTION] « des renseignements qui consti-
tuent des renseignements confidentiels du Conseil privé 
de la Reine pour le Canada ». L’attestation invoquait 
l’immunité à l’égard de 12 documents du gouverne-
ment préalablement énumérés comme des documents 
pouvant être produits (dont certains avaient déjà été 
divulgués), de cinq documents sous le contrôle des 
intimés ou en leur possession, ainsi que de 34 docu-
ments et renseignements préalablement décrits comme 
ne pouvant être produits. Le juge en chambre a rejeté 
la demande des intimés visant à contraindre le gou-
vernement à produire les documents qu’il prétendait 
protégés. Les juges de la Cour d’appel, à la majorité, 
ont infirmé cette décision et ordonné la production des 
documents au motif que le gouvernement avait renoncé 
à son droit d’invoquer la confidentialité en indiquant 
sur sa liste que certains documents pouvaient être pro-
duits et en divulguant des renseignements sélectifs dans 
l’affidavit. 


 Arrêt : Le pourvoi est accueilli en partie. Les docu-
ments visés par l’attestation mais déjà divulgués ne sont 
plus protégés et peuvent être utilisés dans le cadre de 
l’instance. 


 Le juge en chef McLachlin et les juges Gonthier, 
Iacobucci, Major, Bastarache, Binnie, Arbour et LeBel : 
Le Canada a édicté l’art. 39 de la Loi sur la preuve au 
Canada pour répondre au besoin d’établir un mécanisme 
assurant l’exercice responsable du pouvoir d’invoquer 
la confidentialité des délibérations du Cabinet dans le 
contexte d’une instance judiciaire ou quasi judiciaire. 
C’est l’attestation du greffier du Conseil privé ou d’un 
ministre qui enclenche l’application de la protection à 
un renseignement. Le greffier ou le ministre doivent 
toutefois répondre par l’affirmative à deux questions 
avant de délivrer une attestation : Premièrement, 
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is it information which the government should protect 
taking into account the competing interests in disclosure 
and retaining confidentiality? Once certified, informa-
tion gains greater protection than at common law since 
the absolute language contained in s. 39 goes beyond 
the common law approach of balancing the public inter-
est in protecting confidentiality and disclosure on judi-
cial review. The requirements for valid certification are 
as follows: (1) it must be done by the Clerk or minister; 
(2) it must relate to information within s. 39(2); (3) it 
must be done in a bona fide exercise of delegated power; 
(4) it must be done to prevent disclosure of hitherto con-
fidential information. If there has been disclosure, s. 39 
no longer applies, since its only purpose is to prevent 
disclosure. The only timing limits are those found in 
s. 39(4). The protection of s. 39 continues indefinitely 
unless: (1) the certificate is successfully challenged on 
the ground that it related to information that does not fall 
under s. 39; (2) the power of certification of the Clerk or 
minister has otherwise been improperly exercised; (3) s. 
39(4) is engaged; or (4) the Clerk or minister chooses to 
decertify the information.


 The concept of waiver in any ordinary sense of the 
term does not apply on the facts of this case, and this 
is consistent with the common law. By releasing some 
documents, the Crown has not waived its right to invoke 
s. 39 over other documents. Moreover, the language of 
s. 39(1) does not permit one to say that disclosure of 
some information removes s. 39 protection from other, 
non-disclosed information.


 The wording of s. 39(1) leaves little scope for judi-
cial review of a certification of Cabinet confidentiality. 
However, the principle that official actions must flow 
from statutory authority clearly granted and properly 
exercised still applies. The certification of the Clerk 
or minister under s. 39(1) may be challenged where the 
information for which immunity is claimed does not on 
its face fall within s. 39(1), or where it can be shown 
that the Clerk or minister has improperly exercised 
the discretion conferred by s. 39(1). It does not follow 
from the fact that s. 39 makes it difficult to attack a 
certification that the procedure is unlawful. All bodies 
expressly mentioned in s. 39, not just superior courts, 


s’agit-il d’un renseignement confidentiel au sens des 
par. 39(1) et (2)? Deuxièmement, s’agit-il de rensei-
gnements que le gouvernement doit protéger compte 
tenu des intérêts opposés voulant, d’une part, qu’ils 
soient divulgués et, d’autre part, que la confidentialité 
soit préservée? Une fois sa confidentialité attestée, un 
renseignement bénéficie d’une protection plus grande 
que celle offerte par la common law, puisque les termes 
absolus édictés à l’art. 39 vont plus loin que le critère 
de la common law qui consiste à déterminer, dans le 
cadre d’une demande de contrôle judiciaire, si l’intérêt 
public commande que la confidentialité soit préservée 
ou que le renseignement soit divulgué. Les conditions 
de validité d’une attestation sont les suivantes : (1) 
l’attestation émane du greffier du Conseil privé ou d’un 
ministre; (2) elle vise des renseignements décrits au par. 
39(2); (3) elle est délivrée dans l’exercice de bonne foi 
d’un pouvoir délégué; (4) elle vise à empêcher la divul-
gation de renseignements demeurés jusque-là confiden-
tiels. Si les renseignements ont déjà été divulgués, l’art. 
39 ne s’y applique plus, car son seul but est d’en empê-
cher la divulgation. Quant au délai, les seules limites 
sont celles fixées au par. 39(4). La protection offerte par 
l’art. 39 continue de s’appliquer indéfiniment, sauf si : 
(1) l’attestation est contestée avec succès pour le motif 
qu’elle se rattache à des renseignements qui ne relèvent 
pas de l’art. 39; (2) le greffier ou le ministre ont exercé 
leur pouvoir de délivrer l’attestation de façon irrégu-
lière; (3) le par. 39(4) s’applique; ou (4), le greffier ou 
le ministre décident de révoquer l’attestation délivrée à 
l’égard des renseignements.


 Compte tenu des faits de l’espèce, la notion de renon-
ciation dans son sens courant ne trouve pas application 
et cette conclusion est compatible avec la common law. 
En communiquant certains documents, la Couronne n’a 
pas renoncé à son droit d’invoquer l’art. 39 relativement 
à d’autres documents. Le libellé du par. 39(1) ne permet 
pas d’affirmer que la divulgation de certains renseigne-
ments empêche d’autres renseignements non divulgués 
de bénéficier de la protection de l’art. 39.


 Le libellé du paragraphe 39(1) limite beaucoup la 
portée du contrôle judiciaire d’une attestation de con-
fidentialité d’un renseignement du Cabinet. Toutefois, 
il n’écarte pas le principe selon lequel les actes officiels 
doivent relever d’un pouvoir clairement conféré par la 
loi et exercé de façon régulière. Il est possible de con-
tester l’attestation délivrée par le greffier ou le ministre 
en application du par. 39(1) lorsque les renseignements 
à l’égard desquels l’immunité est invoquée ne relèvent 
pas à leur face même du par. 39(1), ou lorsqu’il peut 
être démontré que le greffier ou le ministre ont exercé de 
façon irrégulière le pouvoir discrétionnaire que le par. 
39(1) leur confère. Le fait que l’art. 39 rende difficile la 
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are competent to inquire into the validity of s. 39 claims 
for protection.


 The s. 39 certification does not apply to the documents 
already disclosed, nor does it apply to the five documents 
that were in the respondents’ possession or control. 
Section 39 cannot be invoked regarding the affidavit, 
since the government disclosed selective information 
from it; therefore, the affidavit must be disclosed and 
the affiant may be cross-examined on its contents. As to 
related information, if it has been voluntarily disclosed in 
other documents, then s. 39 does not apply and the docu-
ments must be produced. By contrast, the government 
is under no obligation to disclose related information 
contained in documents that have been properly certified 
under s. 39, but runs the risk that refusal may permit the 
court to draw an adverse inference. The remaining docu-
ments are protected by s. 39 of the Act. These conclu-
sions are made without prejudice to future applications in 
this case.


 Section 39 of the Act is constitutional. The unwritten 
constitutional principles do not limit government actions 
in this case. It is well within the power of the legislature 
to enact laws, as long as it does not fundamentally alter or 
interfere with the relationship between the courts and the 
other branches of government. Moreover, Parliament’s 
decision to limit superior courts from compelling dis-
closure of Cabinet confidences does not impermissibly 
invade the core jurisdiction of the superior courts. Section 
39 does not entirely exclude judicial review of the deter-
mination by the Clerk that the information is a Cabinet 
confidence. It does not, in and of itself, impede a court’s 
power to remedy abuses of process.


 Per L’Heureux-Dubé J.: There is substantial agree-
ment with the majority’s reasons. Before certifying 
information as confidential under s. 39(1) of the Canada 
Evidence Act, however, the Clerk or minister need not 
take into account the “competing interests” in disclosure. 
The Clerk or minister must only answer two questions 
before certifying, namely, (1) whether the document is a 
Cabinet confidence; and (2) whether it is information that 
the government wishes to protect.


contestation de l’attestation n’emporte pas pour autant 
l’illégitimité de la procédure. Tous les organismes men-
tionnés expressément à l’art. 39, et non simplement les 
cours supérieures, sont habilités à examiner la validité 
des demandes de protection fondées sur l’art. 39.


 L’attestation délivrée en vertu de l’art. 39 ne s’appli-
que pas aux documents déjà divulgués et il ne s’appli-
que pas non plus aux cinq documents qui étaient en la 
possession des intimés ou sous leur contrôle. L’article 
39 ne peut être invoqué relativement à l’affidavit, puis-
que le gouvernement a divulgué des renseignements 
sélectifs inclus dans l’affidavit; celui-ci doit donc être 
divulgué et son auteur peut être contre-interrogé relati-
vement à son contenu. En ce qui concerne les renseigne-
ments connexes, s’ils ont été divulgués volontairement 
dans d’autres documents, l’art. 39 ne s’applique pas 
et les documents doivent être produits. Par contre, le 
gouvernement n’est nullement tenu de divulguer les 
renseignements connexes contenus dans les documents 
qui ont fait à bon droit l’objet d’une attestation sous le 
régime de l’art. 39, mais il court le risque que son refus 
de les divulguer permette à la cour de tirer une inférence 
défavorable. Les documents restants sont protégés par 
l’art. 39 de la Loi. Ces conclusions n’ont aucune inci-
dence sur les demandes qui pourraient être présentées à 
l’avenir dans le dossier.


 L’article 39 de la Loi est constitutionnel. Les principes 
non écrits de la Constitution ne limitent pas les actes du 
gouvernement en l’espèce. La législature a entièrement 
compétence pour édicter des lois, à condition de ne pas 
nuire ni faire obstacle sous un aspect fondamental aux 
rapports entre les tribunaux et les autres composantes 
du gouvernement. De plus, la décision du Parlement de 
restreindre le pouvoir des cours supérieures d’ordonner la 
divulgation de renseignements confidentiels du Cabinet 
ne constitue pas une ingérence inadmissible dans la com-
pétence fondamentale des cours supérieures. L’article 39 
n’exclut pas tout contrôle judiciaire de la décision du 
greffier portant que des renseignements constituent des 
renseignements confidentiels du Cabinet. Il n’empêche 
pas en soi un tribunal d’exercer son pouvoir de remédier 
aux abus de procédure.


 Le juge L’Heureux-Dubé : Il y a accord, pour l’essen-
tiel, avec les motifs de la majorité. Toutefois, avant d’at-
tester que des renseignements sont confidentiels en vertu 
du par. 39(1) de la Loi sur la preuve au Canada, le gref-
fier ou le ministre ne sont pas tenus de tenir compte des 
« intérêts » en jeu en ce qui concerne la divulgation des 
renseignements. Ils doivent se poser seulement les deux 
questions suivantes : (1) S’agit-il de renseignements con-
fidentiels du Cabinet? (2) S’agit-il de renseignements que 
le gouvernement désire protéger?
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 Daniel Brunet, for the intervener the Information 
Commissioner of Canada.


 Joseph J. Arvay, Q.C., and Christopher Jones, for 
the intervener the British Columbia Civil Liberties 
Association.


 The judgment of McLachlin C.J. and Gonthier, 
Iacobucci, Major, Bastarache, Binnie, Arbour and 
LeBel JJ. was delivered by


 The Chief Justice — This case raises the issue 
of when, if ever, Cabinet confidences must be dis-
closed in litigation between the government and pri-
vate citizens.


 On June 6, 1990, the Treasury Board of Canada 
set the pay of Department of Justice lawyers work-
ing in the Toronto Regional Office at a higher rate 
than that of lawyers working elsewhere. Vancouver 
staff lawyers brought an action in the Supreme 
Court of British Columbia, contending that by fail-
ing to pay them the same salaries as Toronto lawyers 
the government breached their contracts of employ-
ment and the fiduciary duty toward them.


 The action proceeded, and the parties exchanged 
lists of relevant documents in December 1996, as 
required by the B.C. Supreme Court Rules. A sup-
plemental list of documents was delivered by the 
government in June 1997. The government listed a 
number of documents as producible.


 The government then brought a motion to 
have the action transferred from the Supreme 
Court of British Columbia to the Federal Court. 
In support of its application, it filed an affidavit 
by Joan McCoy, an officer of the Treasury Board 
Secretariat. The affidavit stated that the rationale 
for the Order-in-Council authorizing the pay raise 
for Toronto lawyers was that lawyers in Toronto 
generally commanded higher salaries than lawyers 


 Daniel Brunet, pour l’intervenant le Commissaire 
à l’information du Canada.


 Joseph J. Arvay, c.r., et Christopher Jones, pour 
l’intervenante la British Columbia Civil Liberties 
Association.


 Version française du jugement du juge en 
chef McLachlin et des juges Gonthier, Iacobucci, 
Major, Bastarache, Binnie, Arbour et LeBel rendu 
par


 Le Juge en chef — Le présent pourvoi soulève 
la question de savoir dans quelles circonstances, 
le cas échéant, des renseignements confidentiels 
du Cabinet doivent être divulgués dans le cadre 
d’une instance entre le gouvernement et de simples 
citoyens. 


 Le 6 juin 1990, le Conseil du Trésor du Canada 
fixe la rémunération des avocats du ministère de 
la Justice en poste au bureau régional de Toronto 
à un niveau supérieur à celui des avocats en poste 
ailleurs. Les avocats internes de Vancouver intentent 
une action devant la Cour suprême de la Colombie-
Britannique, dans laquelle ils prétendent qu’en ne 
leur accordant pas la même rémunération qu’aux 
avocats de Toronto, le gouvernement contrevient à 
leurs contrats de travail et manque à son obligation 
de fiduciaire envers eux.


 L’action suit son cours et, en décembre 1996, 
les parties échangent des listes de documents per-
tinents conformément aux règles de procédure de 
la Cour suprême de la Colombie-Britannique. 
En juin 1997, le gouvernement dépose une liste 
complémentaire de documents. Il y énumère une 
série de documents décrits comme pouvant être pro-
duits. 


 Le gouvernement présente ensuite une requête 
visant à faire transférer l’action de la Cour suprême 
de la Colombie-Britannique à la Cour fédérale. À 
l’appui de sa demande, il dépose l’affidavit de 
Joan McCoy, cadre au Secrétariat du Conseil du 
Trésor. Selon cet affidavit, le décret autorisant 
la majoration de la rémunération des avocats de 
Toronto s’explique par le fait que les avocats de 
Toronto peuvent habituellement prétendre à une 
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in other parts of the country. The affidavit also 
disclosed the date of the Treasury Board’s deci-
sion.


 The government’s motion to transfer the action 
was denied and the action continued in the Supreme 
Court of British Columbia. The government, nearly 
two years after it delivered the first list of docu-
ments, changed its position on disclosure of docu-
ments. It delivered a certificate of the Clerk of the 
Privy Council pursuant to s. 39(1) of the Canada 
Evidence Act, R.S.C. 1985, c. C-5, objecting to the 
disclosure of 51 documents and any examination 
thereon, on the ground that they contain “informa-
tion constituting confidences of the Queen’s Privy 
Council for Canada”. The certificate claimed pro-
tection for 12 government documents previously 
listed as producible (some of which had already 
been disclosed), for five documents in the control or 
possession of the plaintiffs, and for 34 government 
documents and information previously listed as not 
producible.


 The plaintiffs (respondents) brought an appli-
cation to compel production of the documents for 
which the government claimed protection. The 
chambers judge, Edwards J., ruled against them, 
holding that s. 39 of the Canada Evidence Act was 
constitutional and clear. If the Clerk of the Privy 
Council filed a certificate, that was the end of the 
matter, and the courts had no power to set the cer-
tificate aside. A majority of the Court of Appeal 
reversed this decision and ordered production of the 
documents on the ground that the government had 
waived its right to claim confidentiality by listing 
some of the documents as producible and by dis-
closing selective information in the McCoy affida-
vit. The government appeals this decision to this 
Court.


rémunération plus élevée que celle des avocats 
des autres régions du Canada. L’affidavit révèle 
également la date de la décision du Conseil du 
Trésor.


 La requête du gouvernement visant à faire 
transférer l’action est rejetée et l’action suit son 
cours devant la Cour suprême de la Colombie-
Britannique. Un peu moins de deux ans après le 
dépôt de sa première liste de documents, le gou-
vernement modifie sa position concernant la divul-
gation des documents. Il produit une attestation 
émanant du greffier du Conseil privé en appli-
cation du par. 39(1) de la Loi sur la preuve au 
Canada, L.R.C. 1985, ch.  C-5, pour faire valoir 
son opposition à la divulgation de 51 documents et 
à tout interrogatoire les concernant, au motif qu’ils 
contiennent [TRADUCTION] « des renseignements 
qui constituent des renseignements confidentiels 
du Conseil privé de la Reine pour le Canada ». 
L’attestation invoque l’immunité à l’égard de 12 
documents du gouvernement préalablement énu-
mérés comme des documents pouvant être pro-
duits (dont certains ont déjà été divulgués), de 
cinq documents sous le contrôle des demandeurs 
ou en leur possession, ainsi que de 34 documents 
et renseignements préalablement décrits comme 
ne pouvant être produits.


 Les demandeurs (intimés) présentent une 
demande visant à contraindre le gouvernement à 
produire les documents qu’il prétend protégés. Le 
juge Edwards, siégeant en chambre, déboute les 
demandeurs, statuant que l’art. 39 de la Loi sur 
la preuve au Canada est constitutionnel et clair. 
Lorsque le greffier du Conseil privé produit une 
attestation, l’affaire est réglée et les tribunaux 
n’ont pas le pouvoir de l’annuler. Les juges de la 
Cour d’appel, à la majorité, infirment cette déci-
sion et ordonnent la production des documents au 
motif que le gouvernement a renoncé à son droit 
d’invoquer la confidentialité en indiquant sur sa 
liste que certains documents pouvaient être pro-
duits et en divulguant des renseignements sélec-
tifs dans l’affidavit de Mme McCoy. Le gouverne-
ment se pourvoit contre cette décision devant notre 
Cour.
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I. Legislation


Canada Evidence Act, R.S.C. 1985, c. C-5


 39. (1) Where a minister of the Crown or the Clerk 
of the Privy Council objects to the disclosure of infor-
mation before a court, person or body with jurisdiction 
to compel the production of information by certifying 
in writing that the information constitutes a confidence 
of the Queen’s Privy Council for Canada, disclosure of 
the information shall be refused without examination or 
hearing of the information by the court, person or body.


 (2)  For the purpose of subsection (1), “a confidence of 
the Queen’s Privy Council for Canada” includes, without 
restricting the generality thereof, information contained 
in


(a)  a memorandum the purpose of which is to present 
proposals or recommendations to Council;


(b)  a discussion paper the purpose of which is to 
present background explanations, analyses of prob-
lems or policy options to Council for consideration by 
Council in making decisions;


(c)  an agendum of Council or a record recording 
deliberations or decisions of Council;


(d) a record used for or reflecting communications or 
discussions between ministers of the Crown on mat-
ters relating to the making of government decisions or 
the formulation of government policy;


(e)  a record the purpose of which is to brief Ministers 
of the Crown in relation to matters that are brought 
before, or are proposed to be brought before, Council 
or that are the subject of communications or discus-
sions referred to in paragraph (d); and


(f)  draft legislation.


 (3)  For the purposes of subsection (2), “Council” 
means the Queen’s Privy Council for Canada, commit-
tees of the Queen’s Privy Council for Canada, Cabinet 
and committees of Cabinet.


 (4)  Subsection (1) does not apply in respect of


(a)  a confidence of the Queen’s Privy Council for 
Canada that has been in existence for more than 
twenty years; or


(b)  a discussion paper described in paragraph (2)(b)


(i)  if the decisions to which the discussion paper 
relates have been made public, or


(ii)  where the decisions have not been made public, if 
four years have passed since the decisions were made.


I. Les dispositions législatives


Loi sur la preuve au Canada, L.R.C. 1985, ch.  C-5


 39. (1) Le tribunal, l’organisme ou la personne qui 
ont le pouvoir de contraindre à la production de rensei-
gnements sont, dans les cas où un ministre ou le gref-
fier du Conseil privé s’opposent à la divulgation d’un 
renseignement, tenus d’en refuser la divulgation, sans 
l’examiner ni tenir d’audition à son sujet, si le ministre 
ou le greffier attestent par écrit que le renseignement 
constitue un renseignement confidentiel du Conseil privé 
de la Reine pour le Canada.


 (2)  Pour l’application du paragraphe (1), un « rensei-
gnement confidentiel du Conseil privé de la Reine pour le 
Canada » s’entend notamment d’un renseignement con-
tenu dans :


a)  une note destinée à soumettre des propositions ou 
recommandations au Conseil;


b)  un document de travail destiné à présenter des 
problèmes, des analyses ou des options politiques à 
l’examen du Conseil;


c)  un ordre du jour du Conseil ou un procès-verbal de 
ses délibérations ou décisions;


d)  un document employé en vue ou faisant état de 
communications ou de discussions entre ministres sur 
des questions liées à la prise des décisions du gouver-
nement ou à la formulation de sa politique;


e)  un document d’information à l’usage des ministres 
sur des questions portées ou qu’il est prévu de porter 
devant le Conseil, ou sur des questions qui font l’objet 
des communications ou discussions visées à l’alinéa 
d);


f)  un avant-projet de loi ou projet de règlement.


 (3)  Pour l’application du paragraphe (2), « Conseil » 
s’entend du Conseil privé de la Reine pour le Canada, du 
Cabinet et de leurs comités respectifs. 


(4)  Le paragraphe (1) ne s’applique pas :


a)  à un renseignement confidentiel du Conseil privé 
de la Reine pour le Canada dont l’existence remonte à 
plus de vingt ans;


b)  à un document de travail visé à l’alinéa (2)b), dans 
les cas où les décisions auxquelles il se rapporte ont 
été rendues publiques ou, à défaut de publicité, ont été 
rendues quatre ans auparavant. 
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II. Decisions


A. British Columbia Supreme Court (1999), 176 
D.L.R. (4th) 417


 The chambers judge dismissed the plaintiffs’ 
application for production and upheld the govern-
ment’s claim to confidentiality in its entirety. He held 
that certification by the Clerk of the Privy Council or 
a minister of the Crown under s. 39 creates absolute 
protection, which reflects the importance of protect-
ing the confidentiality of the Cabinet process. Since 
the remuneration of employees was exclusively 
within competence of the federal government, the 
Clerk’s decision to certify the documents and infor-
mation as confidential could not be challenged. 
Neither the listing of documents as producible nor 
the disclosure of information in the McCoy affida-
vit constituted waiver. Edwards J. found that barring 
very exceptional circumstances, prior disclosure 
does not waive s. 39. Finally, Edwards J. rejected 
the argument that confidentiality unconstitution-
ally trenched on the core jurisdiction of the superior 
courts protected by s. 96 of the Constitution Act, 
1867, given the long recognition of cabinet privilege 
as a legitimate exercise of Parliament’s power.


B. British Columbia Court of Appeal (2000), 188 
D.L.R. (4th) 678, 2000 BCCA 348


 The majority of the Court of Appeal held that 
Edwards J. erred in rejecting the claim that the gov-
ernment had waived protection to the documents 
and information. The Crown, as a public representa-
tive, must be able to waive privilege; otherwise, any 
litigant opposing the Crown would be in the unten-
able position of being unable to rely on the govern-
ment’s production of documents, regardless of how 
essential the documents were to their case or how 
late the Crown’s application for immunity. While 
there might be a need for “extreme curtailment” of 
a litigant’s rights to full discovery for documents 
concerned with sensitive matters like state defence, 
internal security or diplomatic relations, the 


II. Les décisions


A. Cour suprême de la Colombie-Britannique 
(1999), 176 D.L.R. (4th) 417


 Le juge siégeant en chambre a rejeté la demande 
de production présentée par les demandeurs et il a 
retenu dans leur intégralité les allégations de confi-
dentialité du gouvernement. Il a statué que l’attesta-
tion délivrée par le greffier du Conseil privé ou un 
ministre en vertu de l’art. 39 confère une protection 
absolue, laquelle témoigne de l’importance de pro-
téger la confidentialité des travaux du Cabinet. La 
rémunération des employés relevant de la compé-
tence exclusive du gouvernement fédéral, la décision 
du greffier d’attester que les documents et les rensei-
gnements constituent des renseignements confiden-
tiels ne pouvait être contestée. Ni le fait d’énumérer 
les documents comme pouvant être produits ni la 
divulgation de renseignements dans l’affidavit de 
Mme McCoy ne constituaient une renonciation. Le 
juge Edwards a conclu que, sauf circonstances très 
exceptionnelles, la divulgation antérieure n’emporte 
pas renonciation à l’application de l’art. 39. Enfin, 
le juge Edwards a rejeté l’argument selon lequel la 
confidentialité constitue une atteinte inconstitution-
nelle à la compétence fondamentale des cours supé-
rieures protégée par l’art. 96 de la Loi constitution-
nelle de 1867, le privilège du Cabinet étant depuis 
longtemps reconnu comme un exercice légitime du 
pouvoir du Parlement.


B. Cour d’appel de la Colombie-Britannique 
(2000), 188 D.L.R. (4th) 678, 2000 BCCA 348


 Les juges de la Cour d’appel ont conclu à la 
majorité que le juge Edwards a commis une erreur 
en rejetant l’argument selon lequel le gouvernement 
avait renoncé à la protection des documents et des 
renseignements. La Couronne, à titre de représen-
tante de l’État, doit pouvoir renoncer à son privilège; 
sinon, toute partie qui s’oppose à la Couronne dans 
un litige se trouverait dans la situation intenable de 
ne pouvoir compter sur la production de documents 
par le gouvernement, sans égard à l’importance de 
ces documents pour l’établissement de sa thèse 
ni du retard avec lequel la Couronne fait valoir sa 
demande d’immunité. Certes, il peut être nécessaire 
de « restreindre à l’extrême » les droits d’une partie 
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government must be permitted to waive protection 
in appropriate cases.


 Applying this principle, the majority held that the 
government waived immunity for the 17 documents 
previously identified as producible. Protection was 
also waived for the information in the McCoy affi-
davit which outlined the government’s rationale for 
the salary differential at the heart of the litigation. 
Any claim for privilege thereafter would be selec-
tive, requiring that claims for confidentiality on 
all related information be treated as waived. With 
respect to the remaining 34 documents, the major-
ity held that s. 39 confers class immunity rather than 
selective immunity; it followed that waiver operates 
on a class basis. Thus, waiver of immunity for 17 
of the documents covered by the s. 39 certificate 
waived the immunity for all of the relevant docu-
ments within the class. In view of this conclusion, 
it was not necessary to consider whether s. 39 was 
constitutional.


 Southin J.A. dissented. In her view, it is “not 
appropriate for the judiciary to intermeddle in the 
business of the Cabinet and its committees and it 
is not at all clear to me . . . that the judiciary must 
regain its control over this whole field of the law, 
a proposition which to me has a distasteful ring of 
judicial arrogance” (para. 52). This said, s. 39 is lim-
ited to papers that are actually put before the Cabinet 
or a Cabinet committee and the Clerk must exercise 
her powers properly. She must properly describe the 
documents, bringing them within the ambit of the 
section, and if it can be shown, either from internal 
or external evidence, that the Clerk has exceeded the 
power conferred upon her, the court can require dis-
closure of all documents not within the section.


 Southin J.A. held that only an act of the Clerk 
or of a minister of the Crown can effect waiver. 


d’obtenir la divulgation complète de documents 
ayant trait à des questions aussi délicates que la 
défense de l’État, la sécurité intérieure ou les relations 
diplomatiques, mais le gouvernement doit pouvoir 
renoncer à cette protection dans les cas opportuns.


 Appliquant ce principe, les juges majoritaires 
ont conclu que le gouvernement avait renoncé à son 
immunité à l’égard des 17 documents préalablement 
décrits comme pouvant être produits. Il avait éga-
lement renoncé à la protection des renseignements 
contenus dans l’affidavit de Mme McCoy, faisant état 
de l’explication donnée par le gouvernement à l’ap-
pui de l’écart de rémunération qui est au coeur du 
litige. Toute revendication subséquente de privilège 
serait sélective, car il faudrait considérer qu’il y a eu 
renonciation à la confidentialité de tous les rensei-
gnements connexes. En ce qui concerne les 34 autres 
documents, les juges majoritaires ont statué que l’art. 
39 confère une immunité collective plutôt qu’une 
immunité sélective, de sorte que la renonciation vaut 
pour l’ensemble d’une catégorie. La renonciation à 
l’immunité à l’égard de 17 des documents visés par 
l’attestation fondée sur l’art. 39 valait donc pour tous 
les documents pertinents appartenant à cette catégo-
rie. Vu cette conclusion, il n’était pas nécessaire 
d’examiner la validité constitutionnelle de l’art. 39. 


 Madame le juge Southin était dissidente. À son 
avis, il est [TRADUCTION] « inopportun que les tri-
bunaux s’immiscent dans les affaires du Cabinet et 
de ses comités et il n’est absolument pas évident, à 
[s]on sens, [. . .] que les tribunaux devraient rede-
venir maîtres de tous les aspects de ce domaine du 
droit, prétention qui, à [s]es yeux, donne une disgra-
cieuse impression d’arrogance de la magistrature » 
(par. 52). Cela dit, l’art. 39 se limite aux documents 
réellement soumis au Cabinet ou à un comité du 
Cabinet, et le greffier doit exercer ses pouvoirs de 
façon régulière. Il doit décrire convenablement les 
documents, établir qu’ils sont visés par cette dispo-
sition législative et, s’il peut être démontré, par une 
preuve interne ou externe, que le greffier a outre-
passé le pouvoir qui lui est conféré, le tribunal peut 
ordonner la divulgation de tous les documents qui 
échappent à la portée de cette disposition.


 Le juge Southin a conclu que seul un acte du 
greffier ou d’un ministre peut opérer renonciation. 


10


11


12


20
02


 S
C


C
 5


7 
(C


an
LI


I)







14 BABCOCK v. CANADA (ATTORNEY GENERAL)  The Chief Justice [2002] 3 S.C.R. 15BABCOCK c. CANADA (PROCUREUR GÉNÉRAL)  Le Juge en chef[2002] 3 R.C.S.


Otherwise, junior functionaries having no concep-
tion of the importance of Cabinet confidentiality 
would be able to waive it, to the detriment of the 
national interest.


 Newbury J.A concurred with MacKenzie J.A. 
with respect to the waiver of privilege in this case. 
However, she went on to state that had waiver not 
occurred, she would have agreed with Southin J.A.’s 
findings concerning the requirements of particular-
ity on the part of the Clerk in claiming the privi-
lege.


III. Issues


1. What is the nature of Cabinet confidentiality and 
the processes by which it may be claimed and relin-
quished?


2. Is s. 39 of the Canada Evidence Act constitu-
tional?


IV. Discussion


A. The Principles


 Cabinet confidentiality is essential to good gov-
ernment. The right to pursue justice in the courts is 
also of primary importance in our society, as is the 
rule of law, accountability of the executive, and the 
principle that official actions must flow from statu-
tory authority clearly granted and properly exer-
cised. Yet sometimes these fundamental principles 
conflict. How are such conflicts to be resolved? That 
is the question posed by this appeal.


 The answer to the question lies in our under-
standing of Cabinet confidentiality. What is its pur-
pose? What does it apply to? What is the process for 
claiming it? Once claimed, can it be relinquished 
or lost, and if so, how? These questions find their 
answers in an understanding of Cabinet confidenti-
ality and the ambit and effect of s. 39 of the Canada 
Evidence Act that protects it.


Sinon, des fonctionnaires subalternes n’ayant 
aucune idée de l’importance de la confidentialité 
des délibérations du Cabinet pourraient y renoncer, 
au détriment de l’intérêt national.


 Madame le juge Newbury a souscrit à l’opinion 
du juge MacKenzie concernant la renonciation à 
l’immunité en l’espèce. Elle a toutefois ajouté que, 
sans cette renonciation, elle aurait adhéré aux con-
clusions du juge Southin en ce qui a trait à l’obli-
gation du greffier de donner suffisamment de préci-
sions lorsqu’il invoque l’immunité. 


III. Les questions en litige


1. Quelle est la nature de la confidentialité des déli-
bérations du Cabinet et par quels mécanismes peut-
on l’invoquer et y renoncer?


2. L’article 39 de la Loi sur la preuve au Canada 
est-il constitutionnel?


IV. Examen


A. Les principes


 La confidentialité des délibérations du Cabinet 
est essentielle au bon gouvernement. Le droit d’ob-
tenir justice en s’adressant aux tribunaux revêt aussi 
une importance capitale dans notre société, à l’instar 
de la primauté du droit, de l’obligation du pouvoir 
exécutif de rendre compte de ses actes et du principe 
exigeant que les actes officiels relèvent d’un pouvoir 
clairement conféré par la loi et exercé de façon régu-
lière. Pourtant, ces principes fondamentaux entrent 
parfois en conflit. Comment résoudre ce conflit? 
Voilà la question que notre Cour est appelée à tran-
cher dans le présent pourvoi.


 La réponse à cette question tient à notre com-
préhension de la confidentialité des délibérations 
du Cabinet. Quel en est le but? Quelle en est la 
portée? Par quel mécanisme peut-elle être invo-
quée? Une fois l’immunité invoquée, peut-on y 
renoncer ou la perdre et, si oui, de quelle façon? 
Ces questions trouvent leurs réponses dans une 
bonne compréhension de la confidentialité des 
délibérations du Cabinet ainsi que de la portée et 
de l’effet de l’art. 39 de la Loi sur la preuve au 
Canada qui la protège.


13


14


15


16


20
02


 S
C


C
 5


7 
(C


an
LI


I)







14 BABCOCK v. CANADA (ATTORNEY GENERAL)  The Chief Justice [2002] 3 S.C.R. 15BABCOCK c. CANADA (PROCUREUR GÉNÉRAL)  Le Juge en chef[2002] 3 R.C.S.


(1) The Function of Section 39 of the Canada
Evidence Act


 Sections 37, 38 and 39 of the Canada Evidence 
Act deal with objections to the disclosure of pro-
tected information held by the federal government. 
Section 37 relates to all claims for Crown privilege, 
except Cabinet confidences, or confidences of the 
Queen’s Privy Council; s. 38 pertains to objections 
related to international relations or national defence; 
and s. 39 deals with Cabinet confidences. Under ss. 
37 and 38, a judge balances the competing public 
interests in protection and disclosure of information. 
Under s. 39, by contrast, the Clerk or minister bal-
ances the competing interests. If the Clerk or min-
ister validly certifies information as confidential, a 
judge or tribunal must refuse any application for 
disclosure, without examining the information.


 The British democratic tradition which informs 
the Canadian tradition has long affirmed the con-
fidentiality of what is said in the Cabinet room, 
and documents and papers prepared for Cabinet 
discussions. The reasons are obvious. Those 
charged with the heavy responsibility of making 
government decisions must be free to discuss all 
aspects of the problems that come before them and 
to express all manner of views, without fear that 
what they read, say or act on will later be subject 
to public scrutiny: see Singh v. Canada (Attorney 
General), [2000] 3 F.C. 185 (C.A.), at paras. 21-
22. If Cabinet members’ statements were subject 
to disclosure, Cabinet members might censor 
their words, consciously or unconsciously. They 
might shy away from stating unpopular positions, 
or from making comments that might be consid-
ered politically incorrect. The rationale for recog-
nizing and protecting Cabinet confidences is well 
summarized by the views of Lord Salisbury in the 
Report of the Committee of Privy Counsellors on 
Ministerial Memoirs (January 1976), at p. 13:


(1) Le rôle de l’art. 39 de la Loi sur la preuve
au Canada


 Les articles 37, 38 et 39 de la Loi sur la preuve 
au Canada régissent les oppositions à la divulgation 
de renseignements protégés détenus par le gouver-
nement fédéral. L’article 37 vise tous les cas où la 
Couronne fait valoir son immunité, sauf en ce qui a 
trait aux renseignements confidentiels du Cabinet ou 
du Conseil privé de la Reine pour le Canada; l’art. 38 
traite des oppositions relatives aux relations interna-
tionales ou à la défense nationale; enfin, l’art. 39 s’ap-
plique aux renseignements confidentiels du Cabinet. 
Sous le régime des art. 37 et 38, un juge détermine si 
l’intérêt public commande davantage la divulgation 
des renseignements ou, au contraire, leur protec-
tion. Par contre, pour l’application de l’art. 39, c’est 
le greffier ou le ministre qui soupèsent les intérêts 
opposés. Si le greffier ou le ministre attestent vala-
blement que des renseignements sont confidentiels, 
le juge ou le tribunal est tenu de rejeter la demande de 
divulgation des renseignements, sans les examiner.


 La tradition démocratique britannique, dont s’ins-
pire la tradition canadienne, reconnaît depuis long-
temps la confidentialité des discussions tenues dans 
l’enceinte du Cabinet et des documents préparés en 
vue de ces discussions. Cette confidentialité s’expli-
que aisément. Les personnes auxquelles incombe la 
lourde responsabilité de prendre des décisions gou-
vernementales doivent se sentir libres de discuter de 
tous les aspects des problèmes dont elles sont sai-
sies et d’exprimer toutes les opinions possibles, sans 
crainte de voir les documents qu’elles ont lus, les 
propos qu’elles ont tenus et les éléments sur lesquels 
elles ont fondé leur décision faire ultérieurement 
l’objet d’un examen public : voir Singh c. Canada 
(Procureur général), [2000] 3 C.F. 185 (C.A.), par. 
21 et 22. Si leurs déclarations étaient susceptibles de 
divulgation, les membres du Cabinet pourraient cen-
surer leurs propos, consciemment ou non. Ils pour-
raient se garder d’exprimer des positions impopu-
laires ou de faire des commentaires qui risqueraient 
d’être considérés politiquement incorrects. L’opinion 
de lord Salisbury, exposée à la p. 13 du Report of 
the Committee of Privy Counsellors on Ministerial 
Memoirs (janvier 1976), résume bien la raison d’être 
de la reconnaissance et de la protection accordées 
aux renseignements confidentiels du Cabinet :
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A Cabinet discussion was not the occasion for the deliv-
erance of considered judgements but an opportunity for 
the pursuit of practical conclusions. It could only be made 
completely effective for this purpose if the flow of sug-
gestions which accompanied it attained the freedom and 
fulness which belong to private conversations — mem-
bers must feel themselves untrammelled by any consid-
eration of consistency with the past or self-justification in 
the future. . . . The first rule of Cabinet conduct, he used 
to declare, was that no member should ever “Hansardise” 
another, — ever compare his present contribution to the 
common fund of counsel with a previously expressed 
opinion. . . .


The process of democratic governance works best 
when Cabinet members charged with government 
policy and decision-making are free to express 
themselves around the Cabinet table unreservedly. 
In addition to ensuring candour in Cabinet dis-
cussions, this Court in Carey v. Ontario, [1986] 2 
S.C.R. 637, at p. 659, recognized another important 
reason for protecting Cabinet documents, namely to 
avoid “creat[ing] or fan[ning] ill-informed or cap-
tious public or political criticism”. Thus, ministers 
undertake by oath as Privy Councillors to maintain 
the secrecy of Cabinet deliberations and the House 
of Commons and the courts respect the confidential-
ity of Cabinet decision-making.


 At one time, the common law viewed Cabinet 
confidentiality as absolute. However, over time 
the common law has come to recognize that the 
public interest in Cabinet confidences must be bal-
anced against the public interest in disclosure, to 
which it might sometimes be required to yield: see 
Carey, supra. Courts began to weigh the need to 
protect confidentiality in government against the 
public interest in disclosure, for example, pre-
serving the integrity of the judicial system. It fol-
lows that there must be some way of determining 
that the information for which confidentiality is 
claimed truly relates to Cabinet deliberations and 
that it is properly withheld. At common law, the 
courts did this, applying a test that balanced the 
public interest in maintaining confidentiality 


[TRADUCTION] Les discussions du Cabinet ne se prê-
taient pas au prononcé de jugements mûrement réfléchis 
mais visaient plutôt la recherche de conclusions prati-
ques. Elles ne pouvaient être vraiment efficaces à cet 
égard que si l’échange des idées y atteignait le même 
degré de liberté et de spontanéité que celui propre aux 
conversations privées — les membres ne doivent pas se 
sentir entravés par la nécessité de demeurer cohérents par 
rapport au passé ou par le risque d’avoir à se justifier un 
jour. [. . .] La première règle de conduite des délibéra-
tions du Cabinet qu’il avait l’habitude de proclamer était 
qu’un membre ne doit jamais « rafraîchir la mémoire » 
d’un autre membre — c’est-à-dire comparer sa contribu-
tion actuelle au fonds commun d’opinions avec un point 
de vue qu’il a exprimé auparavant . . . 


Le processus de gouvernement démocratique atteint 
son efficacité maximum lorsque les membres du 
Cabinet à qui incombe le choix des politiques et 
des décisions gouvernementales peuvent s’expri-
mer sans réserve au sein du Cabinet. En plus de 
garantir la spontanéité des délibérations du Cabinet, 
notre Cour a reconnu, dans l’arrêt Carey c. Ontario, 
[1986] 2 R.C.S. 637, p. 659, que la protection des 
documents du Cabinet était justifiée par un autre 
motif, soit éviter de « suscite[r] ou attise[r] des cri-
tiques publiques ou politiques mal fondées ou spé-
cieuses ». Ainsi, lorsqu’ils prêtent leur serment de 
membres du Conseil privé, les ministres s’engagent 
à ne rien révéler des délibérations du Cabinet, et la 
Chambre des communes et les tribunaux respec-
tent la confidentialité du processus décisionnel du 
Cabinet.


 Autrefois, la common law considérait la confi-
dentialité des délibérations du Cabinet comme abso-
lue. Toutefois, au fil des ans, la common law en est 
venue à reconnaître que l’intérêt public dans la con-
fidentialité des renseignements du Cabinet devait 
se mesurer à un autre intérêt public auquel il peut 
parfois devoir céder le pas, soit l’intérêt public dans 
la divulgation de ces renseignements : voir Carey, 
précité. Les tribunaux ont commencé à évaluer la 
nécessité de protéger la confidentialité des affaires 
du gouvernement par rapport à l’intérêt public dans 
la divulgation, notamment pour préserver l’intégrité 
du système judiciaire. Il doit donc exister un moyen 
de déterminer si les renseignements dont on invo-
que la confidentialité sont réellement liés aux déli-
bérations du Cabinet et si leur non-divulgation est 
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against the public interest in disclosure: see Carey, 
supra.


 In addition, many jurisdictions have enacted laws 
that modify the common law and provide a statu-
tory process for determining what documents are 
protected and how claims to confidentiality may be 
challenged: see, for example, the Ombudsman Act, 
R.S.B.C. 1996, c. 340. The exercise of this statutory 
power is subject to the well-established rule that 
official actions must flow from statutory authority 
clearly granted and properly exercised: Roncarelli 
v. Duplessis, [1959] S.C.R. 121. The courts have the 
power and the responsibility, when called upon, to 
determine whether the certifying official has exer-
cised his or her statutory power in accordance with 
the law.


 Section 39 of the Canada Evidence Act is 
Canada’s response to the need to provide a mech-
anism for the responsible exercise of the power to 
claim Cabinet confidentiality in the context of judi-
cial and quasi-judicial proceedings. It sets up a pro-
cess for bringing information within the protection 
of the Act. Certification by the Clerk of the Privy 
Council or by a minister of the Crown, is the trigger 
by which information becomes protected. The Clerk 
must certify that the “information constitutes a con-
fidence of the Queen’s Privy Council for Canada”. 
For more particularity, s. 39(2) sets out categories of 
information that falls within its scope.


 Section 39(1) permits the Clerk to certify infor-
mation as confidential. It does not restrain volun-
tary disclosure of confidential information. This is 
made clear from the French enactment of s. 39(1) 
which states that s. 39 protection arises only “dans 
les cas où” (in the cases where) the Clerk or minister 
opposes disclosure of information. Therefore, the 
Clerk must answer two questions before certifying 
information: first, is it a Cabinet confidence within 
the meaning of ss. 39(1) and 39(2); and second, 


justifiée. C’est ce qu’ont fait les tribunaux sous le 
régime de la common law en appliquant un critère 
qui consiste à déterminer si l’intérêt public com-
mande davantage le maintien de la confidentialité 
ou la divulgation : voir Carey, précité.


 En outre, plusieurs ressorts ont adopté des lois 
qui modifient la common law et prévoient un méca-
nisme servant à déterminer quels documents sont 
protégés et comment contester les allégations de 
confidentialité : voir, par exemple, la Ombudsman 
Act, R.S.B.C. 1996, ch.  340. L’exercice de ce pou-
voir légal est assujetti au principe bien établi selon 
lequel les actes officiels doivent relever d’un pou-
voir clairement conféré par la loi et exercé de façon 
régulière : Roncarelli c. Duplessis, [1959] R.C.S. 
121. Les tribunaux ont le pouvoir et la responsabi-
lité, lorsqu’une demande leur est soumise, de déci-
der si l’agent de l’État qui délivre l’attestation a 
exercé son pouvoir conformément à la loi.


 Le Canada a édicté l’art. 39 de la Loi sur la 
preuve au Canada pour répondre au besoin d’éta-
blir un mécanisme assurant l’exercice responsable 
du pouvoir d’invoquer la confidentialité des délibé-
rations du Cabinet dans le contexte d’une instance 
judiciaire ou quasi judiciaire. Cette disposition éta-
blit un processus à suivre pour placer les renseigne-
ments sous la protection de la Loi. C’est l’attesta-
tion du greffier du Conseil privé ou d’un ministre 
qui enclenche l’application de la protection à un 
renseignement. Le greffier doit attester que « le ren-
seignement constitue un renseignement confidentiel 
du Conseil privé de la Reine pour le Canada ». Pour 
plus de précision, le par. 39(2) énonce des catégories 
de renseignements qui entrent dans son champ d’ap-
plication. 


 Le paragraphe 39(1) permet au greffier d’at-
tester que les renseignements sont confidentiels. 
Il n’empêche pas la divulgation volontaire de ren-
seignements confidentiels. Cela ressort clairement 
du texte du par. 39(1) qui dit que la protection de 
l’art. 39 s’applique seulement « dans les cas où » le 
greffier ou le ministre s’opposent à la divulgation 
d’un renseignement. Le greffier doit donc répon-
dre à deux questions avant de délivrer une attesta-
tion : Premièrement, s’agit-il d’un renseignement 
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is it information which the government should pro-
tect taking into account the competing interests in 
disclosure and retaining confidentiality? If, and only 
if, the Clerk or minister answers these two questions 
positively and certifies the information, do the pro-
tections of s. 39(1) come into play. More particu-
larly, the provision that “disclosure of the informa-
tion shall be refused without examination or hearing 
of the information by the court, person or body” is 
only triggered when there is a valid certification.


 If the Clerk or minister chooses to certify a con-
fidence, it gains the protection of s. 39. Once cer-
tified, information gains greater protection than at 
common law. If s. 39 is engaged, the “court, person 
or body with jurisdiction” hearing the matter must 
refuse disclosure; “disclosure of the information 
shall be refused”. Moreover, this must be done 
“without examination or hearing of the informa-
tion by the court, person or body”. This absolute 
language goes beyond the common law approach of 
balancing the public interest in protecting confiden-
tiality and disclosure on judicial review. Once infor-
mation has been validly certified, the common law 
no longer applies to that information.


 This raises the issue of what constitutes valid cer-
tification. Two requirements are plain on the face of 
the legislation. First, it must be done by the Clerk 
of the Privy Council or a minister of the Crown. 
Second, the information must fall within the catego-
ries described in s. 39(2).


 A third requirement arises from the general prin-
ciple applicable to all government acts, namely, that 
the power exercised must flow from the statute and 


confidentiel au sens des par. 39(1) et (2)? 
Deuxièmement, s’agit-il de renseignements que le 
gouvernement doit protéger compte tenu des intérêts 
opposés voulant, d’une part, qu’ils soient divulgués 
et, d’autre part, que la confidentialité soit préservée? 
C’est uniquement dans les cas où le greffier ou le 
ministre répondent à ces deux questions par l’af-
firmative et où ils attestent que les renseignements 
sont confidentiels que les protections prévues au par. 
39(1) entrent en jeu. Plus particulièrement, la dis-
position selon laquelle « [l]e tribunal, l’organisme 
ou la personne [. . .] sont [. . .] tenus [de] refuser la 
divulgation [d’un renseignement], sans l’examiner 
ni tenir d’audition à son sujet » s’applique unique-
ment lorsqu’il existe une attestation valide.


 Si le greffier ou le ministre décident d’attes-
ter qu’un renseignement est confidentiel, celui-ci 
bénéficie de la protection de l’art. 39. Une fois sa 
confidentialité attestée, un renseignement bénéficie 
d’une protection plus grande que celle offerte par la 
common law. Si l’article 39 s’applique, le « tribu-
nal, l’organisme ou la personne qui ont le pouvoir de 
contraindre à la production de renseignements » et 
qui sont saisis de l’affaire doivent refuser d’ordon-
ner la production du renseignement en cause : ils 
sont « tenus d’en refuser la divulgation ». De plus, 
ils doivent le faire « sans l’examiner ni tenir d’audi-
tion à son sujet ». Cette obligation, édictée en termes 
absolus, va plus loin que le critère de la common 
law qui consiste à déterminer, dans le cadre d’une 
demande de contrôle judiciaire, si l’intérêt public 
commande que la confidentialité soit préservée ou 
que le renseignement soit divulgué. Une attestation 
valide écarte l’application de la common law au ren-
seignement qui en fait l’objet. 


 Il faut donc se demander ce qu’on entend par une 
attestation valide. Deux conditions ressortent clai-
rement à la simple lecture de la loi. Premièrement, 
l’attestation doit émaner du greffier du Conseil privé 
ou d’un ministre. Deuxièmement, le renseignement 
doit appartenir à l’une des catégories décrites au par. 
39(2).


 Une troisième condition procède du principe 
général applicable à tous les actes du gouverne-
ment, selon lequel le pouvoir en cause doit découler 
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must be issued for the bona fide purpose of protect-
ing Cabinet confidences in the broader public inter-
est. The function of the Clerk under the Act is to 
protect Cabinet confidences, and this alone. It is 
not to thwart public inquiry nor is it to gain tacti-
cal advantage in litigation. If it can be shown from 
the evidence or the circumstances that the power 
of certification was exercised for purposes outside 
those contemplated by s. 39, the certification may 
be set aside as an unauthorized exercise of executive 
power: see Roncarelli, supra.


 A fourth requirement for valid certification flows 
from the fact that s. 39 applies to disclosure of the 
documents. Where a document has already been dis-
closed, s. 39 no longer applies. There is no longer a 
need to seek disclosure since disclosure has already 
occurred. Where s. 39 does not apply, there may be 
other bases upon which the government may seek 
protection against further disclosure at common 
law: Duncan v. Cammell, Laird & Co., [1942] A.C. 
624 (H.L.), at p. 630; Leeds v. Alberta (Minister of 
the Environment) (1990), 69 D.L.R. (4th) 681 (Alta. 
Q.B.); Sankey v. Whitlam (1978), 142 C.L.R. 1 
(Austl. H.C.), at p. 45. However, that issue does not 
arise on this appeal. Similarly, the issue of inadvert-
ent disclosure does not arise here because the Crown 
deliberately disclosed certain documents during the 
course of litigation.


 On the basis of these principles, I conclude that 
certification is generally valid if: (1) it is done by the 
Clerk or minister; (2) it relates to information within 
s. 39(2); (3) it is done in a bona fide exercise of del-
egated power; (4) it is done to prevent disclosure of 
hitherto confidential information.


 It may be useful to comment on the formal 
aspects of certification. As noted, the Clerk must 
determine two things: (1) that the information is 
a Cabinet confidence within s. 39; and (2) that it 
is desirable that confidentiality be retained taking 


de la loi et son exercice doit avoir pour objet véri-
table de protéger les renseignements confidentiels 
du Cabinet dans le plus grand intérêt du public. Le 
rôle que la Loi attribue au greffier consiste exclusi-
vement à protéger les renseignements confidentiels 
du Cabinet. Elle ne lui permet pas d’entraver les 
enquêtes publiques ni d’obtenir des avantages tac-
tiques dans un litige. Si la preuve ou les circonstan-
ces révèlent que le pouvoir de délivrer l’attestation 
a été exercé à des fins autres que celles mentionnées 
à l’art. 39, l’attestation peut être annulée pour cause 
d’exercice non autorisé du pouvoir exécutif : voir 
Roncarelli, précité.


 Une quatrième condition essentielle à la vali-
dité de l’attestation tient au fait que l’art. 39 s’ap-
plique à la divulgation des documents. Lorsqu’un 
document a déjà été divulgué, l’art. 39 cesse de s’y 
appliquer. Il n’est alors plus nécessaire d’en deman-
der la production, compte tenu de sa divulgation 
antérieure. Lorsque l’art. 39 ne s’applique pas, il 
se pourrait que le gouvernement puisse faire valoir 
d’autres motifs justifiant la protection contre toute 
nouvelle divulgation en s’appuyant sur la common 
law : Duncan c. Cammell, Laird & Co., [1942] 
A.C. 624 (H.L.), p. 630; Leeds c. Alberta (Minister 
of the Environment) (1990), 69 D.L.R. (4th) 681 
(B.R. Alb.); Sankey c. Whitlam (1978), 142 C.L.R. 
1 (H.C. Austr.), p. 45. Cette question ne se pose 
toutefois pas dans le cadre du présent pourvoi. De 
même, l’instance ne soulève pas la question de la 
divulgation accidentelle, car la Couronne a divulgué 
certains documents délibérément au cours de l’ins-
tance.


 Ces principes m’amènent à conclure que, règle 
générale, l’attestation est valide si : (1) elle émane 
du greffier ou d’un ministre; (2) elle vise des rensei-
gnements décrits au par. 39(2); (3) elle est délivrée 
dans l’exercice de bonne foi d’un pouvoir délégué; 
(4) elle vise à empêcher la divulgation de renseigne-
ments demeurés jusque-là confidentiels.


 Il serait peut-être utile d’expliquer les aspects 
formels de l’attestation. Comme nous l’avons déjà 
souligné, le greffier doit vérifier deux aspects : 
(1) Les renseignements constituent-ils des ren-
seignements confidentiels au sens de l’art. 39? 
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into account the competing interests in disclosure 
and retaining confidentiality. What formal certifi-
cation requirements flow from this? The second, 
discretionary element may be taken as satisfied by 
the act of certification. However, the first element 
of the Clerk’s decision requires that her certificate 
bring the information within the ambit of the Act. 
This means that the Clerk or minister must provide 
a description of the information sufficient to estab-
lish on its face that the information is a Cabinet 
confidence and that it falls within the categories of 
s. 39(2) or an analogous category; the possibility 
of analogous categories flows from the general lan-
guage of the introductory portion of s. 39(2). This 
follows from the principle that the Clerk or minis-
ter must exercise her statutory power properly in 
accordance with the statute. The kind of descrip-
tion required for claims of solicitor-client privilege 
under the civil rules of court will generally suffice. 
The date, title, author and recipient of the docu-
ment containing the information should normally 
be disclosed. If confidentiality concerns prevent 
disclosure of any of these preliminary indicia of 
identification, then the onus falls on the govern-
ment to establish this, should a challenge ensue. 
On the other hand, if the documents containing 
the information are properly identified, a person 
seeking production and the court must accept the 
Clerk’s determination. The only argument that can 
be made is that, on the description, they do not 
fall within s. 39, or that the Clerk has otherwise 
exceeded the powers conferred upon her.


 As to the timing of certification, the only limits 
are those found in s. 39(4). Subject to these outer 
limits, it seems that information that falls within s. 
39(2) may be certified long after the date the confi-
dence existed or arose in Cabinet. At the same time, 
as discussed, if there has been disclosure, s. 39 no 


(2) Est-il souhaitable d’en préserver la confiden-
tialité compte tenu des intérêts opposés voulant, 
d’une part, que les renseignements soient divul-
gués et, d’autre part, que la confidentialité soit pré-
servée? Quelles sont les exigences de forme de l’at-
testation qui en découlent? On peut considérer que 
le deuxième aspect, l’élément discrétionnaire, est 
établi par l’acte d’attestation. Toutefois, le premier 
élément de la décision du greffier commande que 
son attestation établisse que les renseignements 
sont visés par la Loi. Cela signifie que le greffier 
ou le ministre ont l’obligation de donner des ren-
seignements une description suffisante pour éta-
blir à la face même de l’attestation qu’il s’agit de 
renseignements confidentiels du Cabinet et qu’ils 
appartiennent aux catégories prévues au par. 39(2) 
ou à une catégorie analogue; la possibilité de caté-
gories analogues découle des termes généraux uti-
lisés dans la disposition introductive du par. 39(2). 
Ce premier élément résulte du principe qui oblige 
le greffier ou le ministre à exercer leur pouvoir 
légal d’une façon régulière en conformité avec la 
loi. Il suffira généralement à cet égard de fournir 
une description semblable à celle que les règles 
de pratique imposent en matière civile dans les 
demandes visant à protéger le secret professionnel 
de l’avocat. La date, le titre, l’auteur et le destina-
taire du document dans lequel se trouvent les ren-
seignements devraient normalement être divulgués. 
Si des préoccupations touchant à la confidentialité 
empêchent la divulgation de l’un quelconque de 
ces indices préliminaires d’identification, ce sera 
au gouvernement d’en faire la preuve en cas de 
contestation. Par contre, si les documents dans les-
quels se trouvent les renseignements sont correcte-
ment identifiés, la personne qui en demande la pro-
duction et le tribunal doivent accepter la décision 
du greffier. Une seule argumentation est possible : 
les documents, au vu de leur description, ne sont 
pas visés par l’art. 39 ou le greffier a outrepassé les 
pouvoirs qui lui sont conférés.


 Quant au délai imparti pour la délivrance de l’at-
testation, les seules limites sont celles fixées au par. 
39(4). Sous réserve de ces limites, il semble que 
les renseignements qui relèvent du par. 39(2) peu-
vent faire l’objet d’une attestation longtemps après 
la date à laquelle remonte leur existence ou celle 
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longer applies, since its only purpose is to prevent 
disclosure.


 It may be that the Clerk or minister can withdraw 
a certification of Cabinet confidence under s. 39 of 
the Canada Evidence Act, on the theory that the 
power to certify must also include a power to decer-
tify, as suggested by Southin J.A.; and that where a 
certification is made in error, for example, the Clerk 
or minister should be able to correct the matter. 
However, that issue does not arise here.


(2) Waiver


 On the facts of this case, the concept of waiver 
in any ordinary sense of the term finds no place. As 
discussed, the Clerk or minister is not compelled to 
certify Cabinet confidences and invoke the protec-
tion of s. 39(1). However, if the Clerk or minister 
chooses to do so, the protection of s. 39 automati-
cally follows. That protection continues indefinitely, 
unless: (i) the certificate is successfully challenged 
on the ground that it related to information that does 
not fall under s. 39; (ii) the power of certification of 
the Clerk or minister has otherwise been improperly 
exercised; (iii) s. 39(4) is engaged; or (iv) the Clerk 
or minister chooses to decertify the information. 
The clear language of s. 39(1) permits no other con-
clusion.


 This is consistent with the fact that waiver does 
not apply at common law. A claim for confidenti-
ality at common law cannot be contested on the 
ground that the government has waived its right 
to claim confidentiality. As Bingham L.J. observed 
in Makanjuola v. Commissioner of Police of the 
Metropolis, [1992] 3 All E.R. 617 (C.A.), at p. 623, 
“[p]ublic interest immunity is not a trump card 
vouchsafed to certain privileged players to play 
when and as they wish”. Consequently, “public 
interest immunity cannot in any ordinary sense be 


à laquelle le Cabinet en a pris connaissance. Par 
ailleurs, comme nous l’avons vu, si les renseigne-
ments ont déjà été divulgués, l’art. 39 ne s’y appli-
que plus, car son seul but est d’en empêcher la divul-
gation.


 Il se peut que le greffier ou le ministre puissent 
révoquer une attestation délivrée à l’égard de ren-
seignements confidentiels du Cabinet en vertu de 
l’art. 39 de la Loi sur la preuve au Canada, selon 
le principe voulant que le pouvoir de délivrer une 
attestation emporte aussi nécessairement celui de 
la révoquer, comme l’a mentionné le juge Southin; 
ainsi, lorsqu’une attestation est délivrée par erreur, 
le greffier ou le ministre devraient pouvoir corriger 
la situation. Cette question ne se pose toutefois pas 
en l’espèce.


(2) Renonciation


 Compte tenu des faits de l’espèce, la notion de 
renonciation dans son sens courant ne trouve pas 
application. Comme nous l’avons vu, rien ne con-
traint le greffier ou le ministre à attester la confiden-
tialité de renseignements du Cabinet et à invoquer la 
protection du par. 39(1). Cependant, s’ils décident 
de le faire, la protection accordée par l’art. 39 s’ap-
plique automatiquement. Cette protection continue 
de s’appliquer indéfiniment, sauf si : (i) l’attestation 
est contestée avec succès pour le motif qu’elle se 
rattache à des renseignements qui ne relèvent pas de 
l’art. 39; (ii) le greffier ou le ministre ont exercé leur 
pouvoir de délivrer l’attestation de façon irrégulière; 
(iii) le par. 39(4) s’applique; ou (iv), le greffier ou le 
ministre décident de révoquer l’attestation délivrée 
à l’égard des renseignements. Les termes clairs du 
par. 39(1) ne permettent aucune autre conclusion.


 Cette conclusion est compatible avec le fait 
que la renonciation ne s’applique pas en common 
law. La prétention que des renseignements sont 
confidentiels, fondée sur la common law, ne peut 
être contestée au motif que le gouvernement a 
renoncé à son droit d’invoquer la confidentialité. 
Comme l’a fait observer le lord juge Bingham 
dans Makanjuola c. Commissioner of Police of the 
Metropolis, [1992] 3 All E.R. 617 (C.A.), p. 623, 
[TRADUCTION] « [l’]immunité d’intérêt public n’est 
pas un atout que certains joueurs privilégiés peuvent 
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waived” (p. 623). Issues of production pursuant to s. 
39 of the Canada Evidence Act fall to be resolved by 
the Clerk or minister responsible for balancing the 
public interests. If a certificate is not properly filed, 
and documents are released, the Crown is precluded 
from claiming s. 39 protection. However, by releas-
ing some documents, the Crown has not waived its 
right to invoke s. 39 over other documents.


 It is argued that unless the broad power of waiver 
envisioned by the majority of the Court of Appeal 
is recognized, litigants opposing the Crown will be 
placed in the untenable position of being unable 
to rely on the Crown’s production of documents, 
no matter how essential such documents are to 
their case or how late the Crown makes its claim 
to immunity. This concern is alleviated by the fact 
that s. 39(1) cannot be applied retroactively to docu-
ments that have already been produced in litigation; 
it applies only to compel disclosure.


 The conclusion that waiver does not apply here 
makes it unnecessary to consider the issue of class 
waiver — whether disclosure of one document 
removes protection from all documents in the same 
class. However, the related issue of class disclosure 
of information must be addressed.


 Section 39 protects “information” from disclo-
sure. It may be that some information on a particular 
matter has been disclosed, while other information 
on the matter has not been disclosed. The language 
of s. 39(1) does not permit one to say that disclo-
sure of some information removes s. 39 protection 
from other, non-disclosed information. If the related 
information has been disclosed in other docu-
ments, then s. 39 does not apply and the documents 


à loisir sortir de leur manche ». Par conséquent, 
[TRADUCTION] « il n’est pas possible de renoncer, 
dans tous les sens courants du terme, à l’immunité 
d’intérêt public » (p. 623). Les questions relatives à 
la production sous le régime de l’art. 39 de la Loi 
sur la preuve au Canada doivent être tranchées par 
le greffier ou le ministre qui ont la responsabilité de 
soupeser les intérêts publics. Si une attestation n’est 
pas délivrée régulièrement et que les documents 
soient communiqués, la Couronne ne peut se préva-
loir de la protection prévue par l’art. 39. Toutefois, 
en communiquant certains documents, la Couronne 
n’a pas renoncé à son droit d’invoquer l’art. 39 rela-
tivement à d’autres documents.


 On a soutenu qu’à moins de reconnaître le large 
pouvoir de renonciation envisagé par les juges majo-
ritaires de la Cour d’appel, les parties qui s’opposent 
à la Couronne dans un litige se trouveront dans la 
situation intenable de ne pouvoir compter sur la 
production des documents par la Couronne, peu 
importe l’importance de ces documents pour l’éta-
blissement de leur thèse ou le retard avec lequel la 
Couronne invoque son immunité. Cette préoccupa-
tion est atténuée par le fait que le par. 39(1) ne peut 
s’appliquer rétroactivement à des documents déjà 
produits dans le cadre d’un litige; il ne s’applique 
que lorsqu’une partie désire obtenir la divulgation 
forcée de documents.


 Vu la conclusion selon laquelle la renonciation 
ne s’applique pas en l’espèce, il n’est pas nécessaire 
d’examiner la question de la renonciation applicable 
à l’ensemble d’une catégorie — soit celle de savoir 
si la divulgation d’un document fait obstacle à la pro-
tection de tous les documents de la même catégorie. 
Toutefois, il faut examiner la question connexe de 
la divulgation d’une catégorie de renseignements.


 L’article 39 protège les « renseignements » en 
empêchant leur divulgation. Il se peut que cer-
tains renseignements touchant un sujet particulier 
aient été divulgués, alors que d’autres touchant le 
même sujet ne l’ont pas été. Le libellé du par. 39(1) 
ne permet pas d’affirmer que la divulgation de cer-
tains renseignements empêche d’autres renseigne-
ments non divulgués de bénéficier de la protection 
de l’art. 39. Si les renseignements connexes ont été 
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containing the information must be produced. If the 
related information is contained in documents that 
have been properly certified under s. 39, the govern-
ment is under no obligation to disclose the related 
information.


 This raises the concern that selective disclosure 
of documents or information may be used unfairly 
as a litigation tactic. The fear is that the Crown could 
choose to disclose only those documents which are 
favourable to its position and certify those docu-
ments which are detrimental. Selective disclosure 
designed to prevent getting at the truth would not 
be a proper exercise of the Clerk’s or minister’s s. 
39 powers: Roncarelli, supra. Moreover, the ordi-
nary rules of litigation offer protection from abuse. 
First, government witnesses may be cross-examined 
on the information produced. Second, the refusal to 
disclose information may permit a court to draw an 
adverse inference. For example, in RJR-MacDonald 
Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 
199, the Attorney General’s refusal to disclose infor-
mation relating to an advertising ban on tobacco, led 
to the inference that the results of the studies must 
undercut the government’s claim that a less invasive 
ban would not have produced an equally salutary 
result (para. 166, per McLachlin J.).


(3) Judicial Review


 Judicial review under s. 39 arises when “a court, 
person or body with jurisdiction to compel the pro-
duction of information” is presented with an appli-
cation to order disclosure of information which 
the Clerk or a minister has certified as a Cabinet 
confidence under s. 39(1). Section 39 is directed to 
whether a document is protected from disclosure.


divulgués dans d’autres documents, l’art. 39 ne 
s’applique pas et les documents contenant les ren-
seignements doivent être produits. Si les renseigne-
ments connexes sont inclus dans des documents 
qui ont à juste titre fait l’objet d’une attestation par 
application de l’art. 39, le gouvernement n’est pas 
tenu de les divulguer.


 Pour cette raison, on peut craindre que la divul-
gation sélective de documents ou de renseignements 
soit utilisée injustement à des fins tactiques dans le 
cadre d’un litige. On pourrait ainsi craindre que la 
Couronne décide de ne divulguer que les documents 
qui lui sont favorables et produire une attestation à 
l’égard de ceux qui lui sont défavorables. En ayant 
recours à la divulgation sélective afin d’empêcher 
que la vérité soit mise au jour, le greffier ou le 
ministre n’exerceraient pas correctement les pou-
voirs que leur confère l’art. 39 : Roncarelli, pré-
cité. De plus, les règles ordinaires applicables aux 
instances judiciaires offrent une protection contre 
les abus. Premièrement, les témoins du gouverne-
ment peuvent être contre-interrogés relativement 
aux renseignements produits. Deuxièmement, le 
refus de divulguer des renseignements peut permet-
tre à un tribunal de tirer une inférence défavorable. 
Par exemple, dans RJR-MacDonald Inc. c. Canada 
(Procureur général), [1995] 3 R.C.S. 199, le refus 
du procureur général de divulguer les renseigne-
ments relatifs à une interdiction de la publicité sur 
le tabac a mené à l’inférence que les résultats des 
études faisaient échec à la prétention du gouverne-
ment qu’une interdiction moins attentatoire n’aurait 
pas donné un résultat tout aussi valable (par. 166, 
madame le juge McLachlin).


(3) Contrôle judiciaire


 La procédure de contrôle judiciaire entre en jeu, 
sous le régime de l’art. 39, lorsque « [l]e tribunal, 
l’organisme ou la personne qui ont le pouvoir de 
contraindre à la production de renseignements » 
sont saisis d’une demande visant à ordonner la 
divulgation de renseignements attestés par le gref-
fier ou le ministre comme des renseignements con-
fidentiels du Cabinet en application du par. 39(1). 
L’article 39 sert à déterminer si un document est 
protégé contre sa divulgation.
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 Section 39(1) leaves little scope for judicial 
review of a certification of Cabinet confidentiality. 
It states flatly that “disclosure of the information 
shall be refused” (emphasis added). Furthermore, it 
must be refused “without examination or hearing of 
the information by the court, person or body”.


 As discussed, even language this draconian 
cannot oust the principle that official actions must 
flow from statutory authority clearly granted and 
properly exercised: Roncarelli, supra. It follows 
from this principle that the certification of the Clerk 
or minister under s. 39(1) may be challenged where 
the information for which immunity is claimed does 
not on its face fall within s. 39(1), or where it can 
be shown that the Clerk or minister has improperly 
exercised the discretion conferred by s. 39(1). “[T]he 
Court may entertain a proceeding for judicial review 
of the issuance of a certificate although it may not 
review the factual correctness of the certificate if it 
is otherwise in proper form”: Singh, supra, at para. 
43. The appropriate way to raise an argument that 
the Clerk has exercised her decision improperly is 
“by way of judicial review of the Clerk’s certificate” 
(para. 50). The party challenging the decision may 
present evidence of “improper motives in the issue 
of the certificate” (para. 50), or otherwise present 
evidence to support the claim of improper issuance.


 The court, person or body reviewing the issuance 
of a s. 39 certificate works under the difficulty of not 
being able to examine the challenged information. 
A challenge on the basis that the information is not 
a Cabinet confidence within s. 39 thus will be gen-
erally confined to reviewing the sufficiency of the 
list and evidence of disclosure. A challenge based 
on wrongful exercise of power is similarly confined 
to information on the face of the certificate and such 
external evidence as the challenger may be able to 
provide. Doubtless these limitations may have the 


 Le paragraphe 39(1) limite beaucoup la portée du 
contrôle judiciaire d’une attestation de confidentia-
lité d’un renseignement du Cabinet. Il indique car-
rément que le tribunal, l’organisme ou la personne 
« sont [. . .] tenus d’en refuser la divulgation » (je 
souligne). De plus, le tribunal, l’organisme ou la 
personne doivent refuser la divulgation du rensei-
gnement « sans l’examiner ni tenir d’audition à son 
sujet ».


 Rappelons que même un libellé aussi draconien 
ne peut écarter le principe selon lequel les actes 
officiels doivent relever d’un pouvoir clairement 
conféré par la loi et exercé de façon régulière : 
Roncarelli, précité. On peut déduire de ce principe 
qu’il est possible de contester l’attestation délivrée 
par le greffier ou le ministre en application du par. 
39(1) lorsque les renseignements à l’égard desquels 
l’immunité est invoquée ne relèvent pas à leur face 
même du par. 39(1), ou lorsqu’il peut être démon-
tré que le greffier ou le ministre ont exercé de façon 
irrégulière le pouvoir discrétionnaire que le par. 
39(1) leur confère. « [L]a Cour peut se saisir d’un 
recours en contrôle judiciaire contre la délivrance 
d’une attestation, bien qu’elle ne soit pas habilitée 
à contrôler la véracité de cette attestation si celle-ci 
est délivrée en bonne et due forme » : Singh, pré-
cité, par. 43. La voie à suivre pour faire valoir que 
le greffier n’a pas exercé son pouvoir régulièrement 
est un « recours en contrôle judiciaire contre l’at-
testation du greffier du Conseil privé » (par. 50). La 
partie qui conteste la décision peut présenter une 
preuve des « motifs irréguliers qui auraient présidé 
à la délivrance de l’attestation » (par. 50) ou présen-
ter une autre preuve à l’appui de son allégation de 
délivrance irrégulière.


 Le tribunal, l’organisme ou la personne qui con-
trôle la délivrance de l’attestation prévue à l’art. 39 
doit composer avec l’inconvénient de ne pas pou-
voir examiner les renseignements contestés. Une 
contestation fondée sur l’argument que les rensei-
gnements ne sont pas des renseignements confiden-
tiels du Cabinet au sens de l’art. 39 se limitera donc 
généralement au contrôle du degré de précision de 
la liste et de la preuve de divulgation. Une contesta-
tion fondée sur l’exercice abusif du pouvoir de déli-
vrer une attestation se limitera de la même manière 
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practical effect of making it difficult to set aside a s. 
39 certification.


 However, it does not follow from the fact that 
s. 39 makes it difficult to attack a certification 
that the procedure is unlawful. As pointed out in 
Singh, supra, at para. 50, the restrictions in s. 39(1) 
amount to a privative clause — an unusual priva-
tive clause perhaps, but one nevertheless open to 
Parliament to prescribe. Courts are not unfamil-
iar with privative clauses that preclude them from 
making certain findings of fact. Provided they are 
within Parliament’s constitutional power, they will 
apply. This does not, however, prevent the tribunal 
from drawing inferences as to the motives of the 
Clerk or minister from all the surrounding evidence 
in determining whether the statutory power to cer-
tify has been properly exercised: see Roncarelli, 
supra, where the majority of the Court drew the 
inference of illegitimate exercise of power from 
circumstantial evidence.


 One issue remains: what tribunals are compe-
tent to decide whether a s. 39 certificate’s claim to 
protection should be set aside on grounds that the 
information, as described, does not fall within s. 39 
or that the certification power has been improperly 
exercised? The wording of s. 39(1) refers to “infor-
mation before a court, person or body with jurisdic-
tion to compel the production of information” and 
directs the relevant tribunal to refuse disclosure. It 
would seem to follow that the same bodies are com-
petent to make orders for disclosure for improperly 
claimed s. 39 protection. This view is reinforced by 
the fact that s. 39(1) is essentially an evidentiary 
provision; questions of the admissibility of evidence 
normally fall to be decided by the tribunal seized of 
the matter in which the admissibility issue arises.


aux renseignements qui figurent sur l’attestation et 
à toute preuve externe que la partie qui la conteste 
sera en mesure d’apporter. Il ne fait aucun doute que 
ces restrictions peuvent, dans les faits, rendre diffi-
cile l’annulation de l’attestation délivrée en applica-
tion de l’art. 39.


 Toutefois, le fait que l’art. 39 rende difficile la 
contestation de l’attestation n’emporte pas pour 
autant l’illégitimité de la procédure. Comme on 
l’a souligné au par. 50 de l’arrêt Singh, précité, 
les limites à la contestation fixées par le par. 39(1) 
équivalent à une clause privative — une clause pri-
vative inusitée, peut-être, mais que le législateur 
peut néanmoins édicter. Les tribunaux judiciaires 
connaissent bien les clauses privatives qui leur 
interdisent de tirer certaines conclusions de fait. 
Dans la mesure où ces dispositions relèvent des 
pouvoirs constitutionnels du Parlement, elles s’ap-
pliquent. Cependant, cela n’empêche pas le tribunal 
de tirer des inférences de l’ensemble de la preuve 
quant aux motifs du greffier ou du ministre, pour 
décider s’ils ont exercé régulièrement leur pouvoir 
de délivrer une attestation : voir Roncarelli, pré-
cité, où la Cour à la majorité a inféré d’une preuve 
circonstancielle que l’exercice du pouvoir en cause 
n’était pas légitime.


 Il reste une question à examiner : quels sont les 
tribunaux compétents pour décider si la protection 
invoquée dans l’attestation délivrée en application 
de l’art. 39 doit être écartée au motif que les ren-
seignements qui y sont décrits ne relèvent pas de 
l’art. 39 ou que le pouvoir d’attestation a été exercé 
irrégulièrement? Le paragraphe 39(1) mentionne 
« [l]e tribunal, l’organisme ou la personne qui ont 
le pouvoir de contraindre à la production de ren-
seignements » et il exige que le tribunal compétent 
refuse de les divulguer. On peut supposer que ces 
mêmes organismes sont compétents pour ordonner 
la divulgation lorsque la protection prévue à l’art. 
39 n’a pas été invoquée à bon droit. Cette opinion 
est étayée par le fait que le par. 39(1) est, essentiel-
lement, une disposition régissant la preuve; or, les 
questions concernant l’admissibilité de la preuve 
relèvent normalement du tribunal saisi de l’affaire 
dans le cadre de laquelle l’admissibilité est soule-
vée.
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 The Federal Court of Appeal in Singh, supra, 
at para. 44, however, suggested that only judicial 
bodies, like the Federal Court, could review a s. 
39 certificate: the R.C.M.P. Public Complaints 
Commission could not do so because it “is essen-
tially an agency of the Executive and draws such 
powers as it has solely from an Act of the same 
Parliament that enacted the Canada Evidence Act”. 
It is not apparent why this should be so, however. 
It seems open to Parliament to confer on a court, 
person or body with jurisdiction the power to deter-
mine whether acts of other public officials are valid. 
While the issue need not be decided in this case, I 
see no reason why all bodies expressly mentioned 
in s. 39 should not have the power to inquire into 
the validity of s. 39 claims for protection. The same 
would seem to apply for reviews at common law, 
given that the matter is essentially one of admissi-
bility of evidence in a proceeding. The common law 
does not restrict review of claims for public immu-
nity to superior courts.


 Against this may be put the concern that to permit 
a proliferation of tribunals to set aside s. 39 certifi-
cates risks undue disclosure of important Cabinet 
confidences. However, s. 39 review is limited by the 
condition that the tribunal cannot inspect the docu-
ments, undermining the concern of improvident dis-
closure. Moreover, the government may appeal the 
tribunal’s decision. Ultimately, I am not persuaded 
that permitting tribunals other than superior courts 
to determine s. 39 issues will illegitimately under-
mine s. 39 claims to protection.


B. Application of the Principles


(1) The Documents


 The government issued a s. 39 certificate for 51 
documents. Twelve of these had been identified in 


 Toutefois, au par. 44 de l’arrêt Singh, précité, la 
Cour d’appel fédérale a laissé entendre que seuls 
les organes judiciaires, comme la Cour fédérale, 
pourraient contrôler l’attestation délivrée en appli-
cation de l’art. 39 : la Commission des plaintes du 
public contre la G.R.C. n’était pas habilitée à le faire 
puisque « [e]lle est essentiellement une agence de 
l’exécutif et tire ses seuls pouvoirs d’une loi adop-
tée par le Parlement même qui a adopté la Loi sur 
la preuve au Canada ». Toutefois, on ne voit pas 
vraiment pourquoi il devrait en être ainsi. Il semble 
loisible au Parlement de conférer à un tribunal, à un 
organisme ou à une personne ayant compétence le 
pouvoir de déterminer si les actes d’autres agents de 
l’État sont valides. Il n’est pas nécessaire d’exami-
ner cette question en l’espèce, mais je ne vois pas 
pourquoi tous les organismes mentionnés expressé-
ment à l’art. 39 ne seraient pas habilités à examiner 
la validité des demandes de protection fondées sur 
l’art. 39. Cela vaudrait tout autant pour les deman-
des de contrôle fondées sur la common law, étant 
donné qu’il s’agit essentiellement d’une question 
d’admissibilité de la preuve dans une instance. La 
common law ne limite pas le contrôle des deman-
des d’immunité publique à la seule compétence des 
cours supérieures.


 En contrepartie, on pourrait se demander si le fait 
de permettre à une multitude de tribunaux d’annuler 
les attestations délivrées en application de l’art. 39 
ne risque pas d’entraîner la divulgation indue d’im-
portants renseignements confidentiels du Cabinet. 
Toutefois, le contrôle effectué sous le régime de 
l’art. 39 est assujetti à la condition que les tribunaux 
ne puissent examiner les documents, ce qui atténue 
la crainte de divulgation intempestive. De plus, le 
gouvernement peut se pourvoir contre la décision du 
tribunal. Au bout du compte, je ne suis pas convain-
cue que le fait d’autoriser les tribunaux autres que 
les cours supérieures à se prononcer sur les ques-
tions relatives à l’art. 39 compromettrait de façon 
illégitime les demandes de protection fondées sur 
cet article.


B. Application des principes


(1) Les documents


 Le gouvernement a délivré une attestation en 
application de l’art. 39 à l’égard de 51 documents. 
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its list of documents under “Part I: Documents to 
which there is no objection to production”. Of these 
12, a number appear to have been not only listed, 
but actually disclosed to the plaintiffs. The certifi-
cate also claimed confidentiality for five documents 
which were in the plaintiffs’ possession or control 
and which the plaintiffs had listed as producible.


 On the record before us, s. 39 certification applies 
to the 34 documents listed as not producible.


 As discussed, s. 39 of the Canada Evidence Act 
does not apply to the government documents already 
disclosed. Nor does s. 39 apply to the five certified 
documents that were in the plaintiffs’ possession or 
control. The documents were disclosed by the gov-
ernment in the context of litigation. The disclosure 
provisions of s. 39 therefore do not apply and these 
documents should be produced.


(2) Information in the McCoy Affidavit


 The government claims protection from disclo-
sure for the information contained in the affidavit 
of Joan McCoy, which was filed in support of the 
government’s unsuccessful motion to transfer the 
plaintiffs’ case from the Supreme Court of British 
Columbia to the Federal Court.


 Of particular importance is Ms. McCoy’s state-
ment in para. 21 that: “The rationale for the Treasury 
Board’s decision to increase rates for legal officers 
in the Toronto Regional Office was the rise in pri-
vate sector salaries to levels well above those paid 
in the public sector during a period of rapid eco-
nomic growth in the late 1980s”. According to the 
McCoy affidavit, “[t]he escalation of external pay 
rates, matched to a large degree by increases for pro-
vincial lawyers as well, had impaired the ability of 


Douze d’entre eux étaient énumérés dans sa liste 
de documents intitulée [TRADUCTION] « Partie I : 
Documents qui ne font pas l’objet d’une oppo-
sition ». De ces 12 documents, il semblerait que 
certains aient été non seulement énumérés dans la 
liste, mais effectivement divulgués aux demandeurs. 
L’attestation revendiquait également la confidentia-
lité de cinq documents qui étaient en la possession 
des demandeurs ou sous leur contrôle et que les 
demandeurs avaient par ailleurs décrits comme pou-
vant être produits. 


 Selon le dossier qui nous a été soumis, l’attes-
tation fondée sur l’art. 39 s’applique aux 34 docu-
ments énumérés dans la liste des documents décrits 
comme ne pouvant être produits.


 Comme nous l’avons vu, l’art. 39 de la Loi sur la 
preuve au Canada ne s’applique pas aux documents 
gouvernementaux déjà divulgués. Il ne s’applique 
pas non plus aux cinq documents visés par l’attesta-
tion qui étaient en la possession des demandeurs ou 
sous leur contrôle. Ces documents ont été divulgués 
par le gouvernement dans le contexte d’un litige. Par 
conséquent, les dispositions de l’art. 39 concernant 
la divulgation ne s’appliquent pas et ces documents 
doivent être produits. 


(2) Les renseignements contenus dans l’affida-
vit de Mme McCoy


 Le gouvernement invoque la protection contre 
la divulgation des renseignements contenus dans 
l’affidavit de Joan McCoy, déposé à l’appui de la 
requête infructueuse du gouvernement en vue de 
faire transférer à la Cour fédérale l’action intentée 
par les demandeurs devant la Cour suprême de la 
Colombie-Britannique. 


 Au paragraphe 21, Mme McCoy fait une décla-
ration particulièrement importante lorsqu’elle pré-
cise que [TRADUCTION] « la décision du Conseil 
du Trésor de majorer le taux de rémunération des 
avocats en poste au bureau régional de Toronto 
s’expliquait par la hausse des salaires dans le sec-
teur privé à des niveaux nettement supérieurs à ceux 
du secteur public, survenue pendant une période 
où la croissance économique était en plein essor 
à la fin des années 1980 ». Selon l’affidavit de 
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the Department of Justice to attract candidates for 
positions in the Law group in the Toronto Regional 
Office. It had also led to an increase in resignations 
from the federal Public Service as experienced legal 
officers, attracted by higher salaries, left for employ-
ment in the provincial government and the private 
sector in the Toronto area. The viability of the 
regional operation was imperilled by these losses 
and immediate action was required to stem the flow” 
(para. 21 of McCoy affidavit).


 The plaintiffs take issue with this rationale and 
seek to cross-examine Ms. McCoy on her statement. 
The government refuses to permit the statement to 
be used in evidence and denies the right to cross-
examine on the information contained in it.


 When it filed the McCoy affidavit, the govern-
ment chose to disclose the reason for the decision 
to pay the Toronto Law group more than other Law 
groups. The government disclosed that informa-
tion to support the motion that the B.C. Supreme 
Court was not the appropriate forum for the case. 
Therefore, s. 39 cannot be invoked. The affidavit 
must be disclosed and Ms. McCoy may be cross-
examined on its contents.


 As to related information, if it has been volun-
tarily disclosed in other documents, then s. 39 does 
not apply and the documents must be produced. By 
contrast, the government is under no obligation to 
disclose related information contained in docu-
ments that have been properly certified under s. 39, 
but runs the risk that refusal may permit the court to 
draw an adverse inference.


Mme McCoy, [TRADUCTION] « l’escalade des taux 
de rémunération externes, suivie dans une large 
mesure par une augmentation de la rémunération 
des avocats à l’emploi du gouvernement provin-
cial, avait compromis la capacité du ministère de 
la Justice de recruter des candidats pour les postes 
du groupe Droit au bureau régional de Toronto. 
Cette situation a également provoqué une augmen-
tation du nombre de démissions au sein de la fonc-
tion publique fédérale : des avocats d’expérience, 
attirés par des salaires plus élevés, sont partis 
occuper des postes au gouvernement provincial 
et dans le secteur privé dans la région de Toronto. 
Ces pertes mettaient en péril la viabilité des opéra-
tions régionales et il fallait agir sur-le-champ pour 
stopper l’hémorragie » (par. 21 de l’affidavit de 
Mme McCoy). 


 Les demandeurs contestent cette explication et 
tiennent à contre-interroger Mme McCoy au sujet 
de sa déclaration. Le gouvernement refuse de per-
mettre l’utilisation de la déclaration en preuve et 
il nie le droit des demandeurs de mener un contre-
interrogatoire sur les renseignements qu’elle con-
tient. 


 Lorsqu’il a déposé l’affidavit de Mme McCoy, le 
gouvernement a fait le choix de divulguer le motif 
de sa décision de verser au groupe Droit de Toronto 
une rémunération supérieure à celle des autres grou-
pes Droit. Le gouvernement a divulgué ces ren-
seignements à l’appui de la requête contestant la 
compétence de la Cour suprême de la Colombie-
Britannique en l’espèce. Par conséquent, l’art. 39 
ne peut être invoqué. L’affidavit doit être divulgué 
et Mme McCoy peut être contre-interrogée relative-
ment à son contenu.


 En ce qui concerne les renseignements connexes, 
s’ils ont été divulgués volontairement dans d’autres 
documents, l’art. 39 ne s’applique pas et les docu-
ments doivent être produits. Par contre, le gouver-
nement n’est nullement tenu de divulguer les ren-
seignements connexes contenus dans les documents 
qui ont fait à bon droit l’objet d’une attestation sous 
le régime de l’art. 39, mais il court le risque que son 
refus de les divulguer permette à la Cour de tirer une 
inférence défavorable.
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C. The Constitutionality of Section 39


 Because s. 39 applies to the undisclosed docu-
ments, it is necessary to consider the constitutional 
questions in this case. The respondents argue that 
s. 39 of the Canada Evidence Act is of no force or 
effect by reason of one or both of the preamble to the 
Constitution Act, 1867 and s. 96 of the Constitution 
Act, 1867.


(1) The Preamble to the Constitution Act,
1867


 The respondents in this case challenge the con-
stitutionality of s. 39 and argue that the provision 
is ultra vires Parliament because of the unwritten 
principles of the Canadian Constitution: the rule of 
law, the independence of the judiciary, and the sepa-
ration of powers. Although the unwritten constitu-
tional principles are capable of limiting government 
actions, I find that they do not do so in this case.


 The unwritten principles must be balanced 
against the principle of Parliamentary sovereignty. 
In Commission des droits de la personne v. Attorney 
General of Canada, [1982] 1 S.C.R. 215, this Court 
upheld as constitutional s. 41(2) of the Federal 
Court Act, the predecessor to s. 39, which permit-
ted the government to claim absolute privilege over 
a broader class of confidences.


 Recently, the Federal Court of Appeal considered 
the constitutional validity of s. 39 of the Canada 
Evidence Act in Singh, supra. On the basis of a 
thorough and compelling review of the principle of 
parliamentary sovereignty in the context of unwrit-
ten constitutional principles, Strayer J.A. held that 
federal Crown privilege is part of valid federal law 
over which Parliament had the power to legislate. 
Strayer J.A. concluded at para. 36:


. . . the rule of law cannot be taken to invalidate a statute 
which has the effect of allowing representatives of the 
Crown to identify certain documents as beyond disclo-
sure: that is, the rule of law does not preclude a special 


C. La validité constitutionnelle de l’art. 39


 Étant donné que l’art. 39 s’applique aux docu-
ments non divulgués, il faut trancher les questions 
constitutionnelles soulevées en l’espèce. Les inti-
més soutiennent que l’art. 39 de la Loi sur la preuve 
au Canada est inopérant en raison du préambule ou 
de l’art. 96 de la Loi constitutionnelle de 1867, ou 
des deux.


(1) Le préambule de la Loi constitutionnelle de
1867


 Les intimés en l’espèce contestent la validité 
constitutionnelle de l’art. 39 et soutiennent que 
cette disposition outrepasse la compétence du 
Parlement par application des principes non écrits 
de la Constitution du Canada : la primauté du droit, 
l’indépendance de la magistrature et la séparation 
des pouvoirs. Bien que les principes constitutionnels 
non écrits puissent limiter les actes du gouverne-
ment, j’estime que tel n’est pas le cas en l’espèce.


 Il faut appliquer les principes non écrits en tenant 
compte du principe de la souveraineté du Parlement. 
Dans l’arrêt Commission des droits de la personne 
c. Procureur général du Canada, [1982] 1 R.C.S. 
215, notre Cour a confirmé la validité constitution-
nelle du par. 41(2) de la Loi sur la Cour fédérale, 
que l’art. 39 a remplacé et qui permettait au gouver-
nement de faire valoir son immunité absolue relati-
vement à une catégorie plus large de renseignements 
confidentiels.


 Récemment, la Cour d’appel fédérale s’est pro-
noncée sur la validité constitutionnelle de l’art. 39 
de la Loi sur la preuve au Canada, dans Singh, pré-
cité. S’appuyant sur une analyse approfondie et con-
vaincante du principe de la souveraineté parlemen-
taire dans le contexte des principes constitutionnels 
non écrits, le juge Strayer a statué que l’immunité 
de la Couronne fédérale fait partie du droit fédéral 
valide à l’égard duquel le Parlement a le pouvoir de 
légiférer. Le juge Strayer a conclu dans les termes 
suivants, au par. 36 :


. . . le principe de la primauté du droit ne saurait être 
interprété de façon à invalider une loi qui a pour effet 
d’autoriser les représentants de l’État à indiquer que cer-
tains documents échappent à la divulgation, c’est-à-dire 
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law with a special result dealing with a special class of 
documents which, for long standing reasons based on 
constitutional principles such as responsible government, 
have been treated differently from private documents in a 
commercial law suit.


 I share the view of the Federal Court of Appeal 
that s. 39 does not offend the rule of law or the doc-
trines of separation of powers and the independence 
of the judiciary. It is well within the power of the 
legislature to enact laws, even laws which some 
would consider draconian, as long as it does not 
fundamentally alter or interfere with the relation-
ship between the courts and the other branches of 
government.


(2) Section 96 of the Constitution Act, 1867


 A second constitutional question must be consid-
ered: whether Parliament’s decision to limit superior 
courts from compelling disclosure of Cabinet confi-
dences impermissibly invades the core jurisdiction 
of the superior courts?


 There is no clear test for defining what is con-
sidered to be the “core jurisdiction” of a s. 96 court. 
In Reference re Amendments to the Residential 
Tenancies Act (N.S.), [1996] 1 S.C.R. 186, Lamer 
C.J. stated at para. 56:


Section 96’s “core” jurisdiction is a very narrow one 
which includes only critically important jurisdictions 
which are essential to the existence of a superior court of 
inherent jurisdiction and to the preservation of its founda-
tional role within our legal system.


Citing MacMillan Bloedel Ltd. v. Simpson, [1995] 4 
S.C.R. 725, the respondents argue that s. 39 imper-
missibly infringes on the core jurisdiction of a supe-
rior court because it interferes with courts’ ability to 
control their own process. First, because the section 
operates to prevent a superior court from remedying 
an abuse of process, and second, because it denies 


que la primauté du droit n’exclut pas une loi spéciale 
produisant un effet spécial au sujet d’une catégorie spé-
ciale de documents, lesquels, pour des raisons fondées de 
longue date sur des principes constitutionnels comme la 
responsabilité gouvernementale, ont reçu un traitement 
différent de celui réservé aux documents privés dans un 
procès commercial. 


 Je suis d’accord avec la Cour d’appel fédérale 
pour dire que l’art. 39 respecte la primauté du droit, 
ainsi que les principes de la séparation des pouvoirs 
et de l’indépendance de la magistrature. La légis-
lature a entièrement compétence pour édicter des 
lois — et même des lois que certains peuvent consi-
dérer draconiennes —, à condition de ne pas nuire ni 
faire obstacle sous un aspect fondamental aux rap-
ports entre les tribunaux et les autres composantes 
du gouvernement.


(2) L’article 96 de la Loi constitutionnelle de
1867


 Nous devons trancher une deuxième question 
constitutionnelle : la décision du Parlement de res-
treindre le pouvoir des cours supérieures d’ordonner 
la divulgation de renseignements confidentiels du 
Cabinet constitue-t-elle une ingérence inadmissible 
dans la compétence fondamentale des cours supé-
rieures?


 Il n’existe aucun critère précis pour définir ce qui 
constitue la « compétence fondamentale » d’une 
cour constituée en vertu de l’art. 96. Dans le Renvoi 
relatif à certaines modifications à la Residential 
Tenancies Act (N.-É.), [1996] 1 R.C.S. 186, le juge 
en chef Lamer a dit ce qui suit, au par. 56 :


Cette compétence « fondamentale » [protégée par l’art. 
96] est très limitée et ne comprend que les pouvoirs qui 
ont une importance cruciale et qui sont essentiels à l’exis-
tence d’une cour supérieure dotée de pouvoirs inhérents 
et au maintien de son rôle vital au sein de notre système 
juridique.


Les intimés citent MacMillan Bloedel Ltd. c. 
Simpson, [1995] 4 R.C.S. 725, à l’appui de leur 
prétention que l’art. 39 porte une atteinte inad-
missible à la compétence fondamentale d’une 
cour supérieure parce qu’il porte atteinte à sa 
capacité de contrôler sa propre procédure, et ce 
à deux égards. Premièrement, cette disposition 
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evidence centrally relevant to the core factual ques-
tions in the litigation. The respondents contend that 
s. 39 deprives the judiciary of its role of review, a 
power which a superior court possesses under the 
common law of public interest.


 As previously stated, there is a long common 
law tradition of protecting Cabinet confidences. 
In Canada, superior courts operated since pre-
Confederation without the power to compel Cabinet 
confidences. Indeed, at the time of Confederation, 
no court had any jurisdiction regarding actions 
against the Sovereign: see R. v. Eldorado Nuclear 
Ltd., [1983] 2 S.C.R. 551. Further, s. 39 has not sub-
stantially altered the role of the judiciary from their 
function under the common law regime. The provi-
sion does not entirely exclude judicial review of the 
determination by the Clerk that the information is a 
Cabinet confidence. A court may review the certifi-
cate to determine whether it is a confidence within 
the meaning provided in s. 39(2) or analogous cat-
egories, or to determine if the certificate was issued 
in bad faith. Section 39 does not, in and of itself, 
impede a court’s power to remedy abuses of pro-
cess.


 I therefore conclude that there is no basis upon 
which to find that s. 39 of the Canada Evidence Act 
is unconstitutional.


V. Conclusion


 I would allow the appeal in part, with costs to the 
respondents.


 On the record before us, the documents certified 
but disclosed, including the McCoy affidavit, are 
no longer protected and may be used in the liti-
gation. The plaintiffs may cross-examine on the 
McCoy affidavit. The remaining documents are pro-
tected by s. 39 of the Canada Evidence Act. These 


empêcherait une cour supérieure de remédier à un 
abus de procédure et, deuxièmement, elle la pri-
verait d’éléments de preuve directement pertinents 
quant aux questions de fait qui sont au coeur du 
litige. Les intimés soutiennent que l’art. 39 empê-
che les tribunaux d’exercer leur pouvoir de con-
trôle, pouvoir conféré aux cours supérieures par la 
common law d’intérêt public.


 Comme nous l’avons déjà mentionné, la tra-
dition de common law qui protège les renseigne-
ments confidentiels du Cabinet est très ancienne. 
Au Canada, les cours supérieures fonctionnaient 
déjà avant la Confédération, sans avoir le pou-
voir d’ordonner la production des renseignements 
confidentiels du Cabinet. En fait, au moment de la 
Confédération, aucun tribunal n’avait compétence 
pour connaître d’une action contre le Souverain : 
voir R. c. Eldorado Nucléaire Ltée, [1983] 2 R.C.S. 
551. De plus, l’art. 39 n’a pas modifié fondamen-
talement le rôle de la magistrature par rapport 
aux fonctions qu’elle exerçait sous le régime de 
la common law. La disposition contestée n’exclut 
pas tout contrôle judiciaire de la décision du gref-
fier portant que des renseignements constituent des 
renseignements confidentiels du Cabinet. Un tribu-
nal peut examiner l’attestation pour déterminer si 
elle vise un renseignement confidentiel au sens du 
par. 39(2) ou appartenant à une catégorie analogue 
et pour déterminer si elle a été délivrée de mauvaise 
foi. L’article 39 n’empêche pas en soi un tribunal 
d’exercer son pouvoir de remédier aux abus de pro-
cédure.


 Je conclus donc qu’aucun motif ne permet de 
conclure que l’art. 39 de la Loi sur la preuve au 
Canada est inconstitutionnel.


V. Conclusion


 Je suis d’avis d’accueillir le pourvoi en partie, 
avec dépens en faveur des intimés.


 Selon le dossier qui nous a été soumis, les docu-
ments visés par l’attestation mais déjà divulgués, y 
compris l’affidavit de Mme McCoy, ne sont plus pro-
tégés et peuvent être utilisés dans le cadre de l’ins-
tance. Les demandeurs peuvent contre-interroger 
Mme McCoy relativement à son affidavit. Les 
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conclusions are made without prejudice to future 
applications in this case.


 The following are the reasons delivered by


 L’Heureux-Dubé J. — While I agree substan-
tially with the reasons of the Chief Justice and the 
result she reaches, I cannot agree with her view as 
reflected in paras. 17, 22 and 28 of her reasons that 
“competing interests” in disclosure must be taken 
into account.


 In my view, the unequivocal language of the stat-
ute does not mandate consideration of the public 
interest in disclosure; I believe the Clerk or the min-
ister must only answer two questions before certify-
ing, namely, whether (1) the document is a Cabinet 
confidence; and (2) it is information that the govern-
ment wishes to protect.


 Appeal allowed in part with costs to the respond-
ents.


 Solicitor for the appellants: The Deputy Attorney 
General of Canada, Ottawa.


 Solicitors for the respondents: Sugden, McFee & 
Roos, Vancouver.


 Solicitor for the intervener the Attorney General 
of British Columbia: The Attorney General of 
British Columbia, Victoria.


 Solicitor for the intervener the Attorney General 
for Alberta: The Attorney General for Alberta, 
Edmonton.


 Solicitor for the intervener the Information 
Commissioner of Canada: The Information 
Commissioner of Canada, Ottawa.


 Solicitors for the intervener the British Columbia 
Civil Liberties Association: Arvay Finlay, Victoria.


documents restants sont protégés par l’art. 39 de la 
Loi sur la preuve au Canada. Ces conclusions n’ont 
aucune incidence sur les demandes qui pourraient 
être présentées à l’avenir dans le présent dossier.


 Version française des motifs rendus par


 Le juge L’Heureux-Dubé — Bien que je sois 
d’accord, pour l’essentiel, avec les motifs du Juge 
en chef et le résultat auquel elle parvient, je ne par-
tage pas l’opinion qu’elle exprime aux par. 17, 22 
et 28 de ses motifs, lorsqu’elle dit qu’il faut tenir 
compte des « intérêts » en jeu en ce qui concerne la 
divulgation des renseignements.


 À mon avis, le libellé non équivoque de la loi ne 
commande pas de prendre en considération l’intérêt 
public; je crois que le greffier ou le ministre doit se 
poser seulement les deux questions suivantes avant 
de délivrer une attestation : (1) S’agit-il de rensei-
gnements confidentiels du Cabinet? (2) S’agit-il de 
renseignements que le gouvernement désire proté-
ger?


 Pourvoi accueilli en partie, avec dépens en 
faveur des intimés.


 Procureur des appelants : Le sous-procureur 
général du Canada, Ottawa.


 Procureurs des intimés : Sugden, McFee & Roos, 
Vancouver.


 Procureur de l’intervenant le procureur général 
de la Colombie-Britannique : Le procureur général 
de la Colombie-Britannique, Victoria.


 Procureur de l’intervenant le procureur général 
de l’Alberta : Le procureur général de l’Alberta, 
Edmonton.


 Procureur de l’intervenant le Commissaire à 
l’information du Canada : Le Commissaire à l’in-
formation du Canada, Ottawa.


 Procureurs de l’intervenante la British Columbia 
Civil Liberties Association : Arvay Finlay, Victoria.
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 [IPC Order P-293/April 24, 1992] 


 
 


O R D E R 


 


 


BACKGROUND: 


 


The Ministry of Health (the "institution") received the 


following request: 


 


1988, 1989 representations/reports on the potential 


sale of Connaught, and conditions on such a sale and 


effect on vaccine supplies. 


 


 


The institution responded by denying access to the records 


pursuant to sections 12(1), 13(1), 15(a) and 18(d), (e) and (g) 


of the Freedom of Information and Protection of Privacy Act (the 


"Act"). 


 


The requester wrote to this office appealing the institution's 


decision. 


 


The records were obtained and reviewed by the Appeals Officer 


assigned to the case.  Because settlement could not be effected, 


the matter proceeded to inquiry. An Appeals Officer's Report was 


prepared and sent to the appellant, the institution and twelve 


persons or organizations whose interest might be affected by 


disclosure of the records (the "affected parties").  The Report 


invited representations regarding the application of the 


exemptions claimed by the institution, and section 17 of the Act 


which, in the opinion of the Appeals Officer, was also relevant.  


The Report also established a numbering system for the 28 


specific records at issue in the appeal, which I have adopted 


for the purpose of this order.  Representations were received 
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from the institution, the appellant and five of the affected 


parties. 


 


PRELIMINARY ISSUES: 


 


Before I consider the application of the various exemptions to 


the records, I will address the following three preliminary 


issues: 


 


(1) my jurisdiction to review the head's 


decision; 


 


(2) certain records/severances which are not 


responsive to the appellant's request; and 


 


(3) records for which the institution has 


abandoned the exemption originally claimed. 


 


 


 


 


(1)  jurisdiction to review the head's decision 


 


 


In its representations, the institution submits that the 


Commissioner had no jurisdiction to hear this appeal because the 


appellant filed the appeal 32 days after receiving the 


institution's response, which is outside the 30-day period 


provided by section 50(2) of the Act.   This submission was also 


made by counsel for one of the affected parties, Connaught 


Laboratories Limited ("Connaught"). 


 


The institution's decision letter was dated December 21, 1989.  


The letter of appeal was dated January 19, 1990, and the 


envelope containing this letter was postmarked in Ottawa on the 


same date.  The letter of appeal was received by our office on 


January 22, 1990. 
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Both the institution and the affected party maintain that the 


Commissioner is limited to the powers prescribed by the Act, and 


that section 50(2) of the Act should be interpreted literally.  


Connaught submits that, notwithstanding Order 155, the wording 


of section 50(2) is "clear and unequivocal and leaves no room 


for liberal interpretation".  The institution submits that if 


the Commissioner acts "outside the parameters of the Act" and 


accepts the appeal, this would result in prejudice to the 


institution because it would "create uncertainty... and 


interfere with retention schedules for files established in 


conjunction with the Act". 


 


Section 50(2) states: 


 


An appeal under subsection (1) shall be made within 


thirty days after the notice was given of the decision 


appealed from by filing with the Commissioner written 


notice of appeal. 


 


 


 


In Order 155, dated March 19, 1990, former Commissioner Sidney 


B. Linden interpreted section 50(2).  He pointed out that the 


nature of the appeals system established by the Act is informal, 


and that the overriding policy as defined in section 1 is to 


promote access to information in the custody or under the 


control of government institutions.  At page 4 of Order 155, 


Commissioner Linden states that the Act should be interpreted: 


 


 


 


... liberally in favour of access to the process, 


rather than strictly to deny access.  This is 


especially true where the alleged lapse of time after 


the date when an appeal should have been filed is not 


significant, and where no prejudice has been shown by 
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the institution or any other person affected by the 


alleged delay. 


 


 


 


I agree with Commissioner Linden's reasoning.  In this case, 


after the appeal file was opened and notices were sent to the 


parties, the institution replied by forwarding the records which 


responded to the appellant's request to this office. The issue 


of jurisdiction was not raised by the institution at that time 


or any other time prior to the submission of representations 


after the appeal had moved into the inquiry stage.  The 


institution's submissions are based on the fact that the appeal 


was filed 32 days (as opposed to 30 days) after the decision had 


been made by the institution.  No evidence of prejudice has been 


submitted by the institution or the affected party, and in the 


circumstances of this appeal, I find that I have jurisdiction to 


review the head's decision. 


 


(2) records/severances not responsive to the request 


 


The institution submits that 5 records are not responsive to the 


request.  They are: 


 


9. Briefing note, undated 


 


14. Briefing note, October 12, 1989 


 


15. Terms of Reference of Working Group, undated 


 


16. Briefing note, October 6, 1989 


 


17. Notes on Research Priority, undated  


 


 


 


 


Record 12 is a blank page. 
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I have examined these records and I agree that they fall outside 


the scope of the appellant's request, and are not at issue in 


this appeal. 


 


Four other Records (4, 5, 10 and 20) contain some severances 


which I also find to fall outside the scope of the appellant's 


request.  In Record 4 (undated handwritten notes), the 


institution has severed the name of an individual.  In Record 5, 


it has severed the name of the same individual along with that 


person's telephone number. The institution is prepared to 


release the remaining parts of these two Records.  The 


appellant's request makes no reference to personal information 


about specific individuals, and I find that the personal 


information severed from Records 4 and 5 falls outside the scope 


of the request. 


 


Record 10 is a Briefing Note, dated October 6, 1989 which 


contains three headings: Issues;, Background; and Current 


Status.  The institution has severed certain information in the 


"Background" and 


 


"Current Status" portions under sections 12 and 18.  The final 


severance in the "Current Status" portion consists of an 


individual's name and, for the reasons outlined above, I find 


that this information falls outside the scope of the request.  


The other severances in Record 10 will be dealt with in my 


decision of sections 12 and 18. 


 


Record 20 is a Briefing Note, dated October 6, 1989. An 


individual's name appears on page 3 in a heading and in the 
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subsequent paragraph under that heading. Again, I find this 


information falls outside the scope of the request.  The 


remaining severances in this section of Record 20 will be dealt 


with in my decision of sections 15(a) and (b). 


 


(3) abandoned exemption claims 


 


In its representations or at subsequent points during the 


processing of this appeal, the institution and certain affected 


parties have abandoned all exemption claims with respect to the 


following records: 


 


1. Action Memo, July 14, 198[?] 


 


18. Facsimile Transmission Sheet, October 10, 


1989 


 


26. Executive Summary, August 16, 1989, 21 pages 


 


 


Because the institution and affected parties are prepared to 


have these records released in their entirety, it is no longer 


necessary for me to consider them in the context of this order. 


 


Records at Issue in this Appeal 


 


Therefore, the following records, to which the appellant has 


been denied access in whole or in part, remain at issue in this 


appeal: 


 


2. Memorandum, July 13, 1989 


 


3. Letter, June 22, 1989, 2 pages 


 


6. Handwritten notes of meeting, Aug. 25/89, 2 


pages 
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7. Briefing note, undated 


 


8. Cabinet Office Minute, August 23, 1989 


 


10. Briefing note, October 6, 1989 (severances) 


 


   * 11. Cabinet Office Minute, August 23, 1989  


(duplicate of Record 8) 


 


13. Letter, August 25, 1989, 5 pages 


 


19. Memorandum, October 10, 1989 (severances) 


 


20. Briefing note, October 10, 1989, 4 pages 


 


21. Action request, August 31, 1989  


(severances) 


 


22. Action request, October 31, 1989  


(severances) 


 


   * 23. Cabinet Office Minute, August 23, 1989  


(duplicate of Record 8) 


 


   * 24. Letter, August 25, 1989, 5 pages  (duplicate of 


Record 13) 


 


25. Letter, August 21, 1989 


 


27. Letter, October 17, 1989, 3 pages 


 


28. Report, no date, 7 pages 


 


 


 


 


 


Because Records 11 and 23 are duplicates of Record 8 and Record 


24 is a duplicate of Record 13, I shall not refer to them in my 


discussion.  My order with respect to Records 8 and 13 shall 


apply to their duplicates. 


 


ISSUES: 
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The issues arising in this appeal are as follows: 


 


A. Whether the mandatory exemption provided by section 12(1) 


of the Act applies to any of the requested records. 


 


B. Whether the discretionary exemption provided by section 15 


of the Act applies to any of the requested records. 


 


C. Whether the discretionary exemption provided by section 


18(1) of the Act applies to any of the requested records. 


 


D. Whether the mandatory exemption provided by section 17 of 


the Act applies to any parts of the requested records. 


 


E. Whether section 11(1) of the Act applies to any of the 


requested records. 


 


F. If the answer to any of Issues B, C and D is yes, whether 


there is a compelling public interest in disclosure of any 


record exempted under sections 15, 17 and/or 18 that 


clearly outweighs the purpose of the exemptions, as 


provided by section 23 of the Act. 


 


 


 


 


 


ISSUE A: Whether the mandatory exemption provided by section 


12(1) of the Act applies to any of the requested 


records. 


 


 


 


The institution claims section 12(1) with respect to the 


following 9 Records:  6, 7, 8, 10, 13, 20, 21 and 25. 


 


The institution has relied on the introductory wording of 


section 12(1) for all records except Record 8, for which it has 


claimed section 12(1)(a).  These provisions read as follows: 
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A head shall refuse to disclose a record where the 


disclosure would reveal the substance of deliberations 


of an Executive Council or its committees, including, 


 


(a) an agenda, minute or other record 


of the deliberations or decisions 


of the Executive Council or its 


committees; 


 


 


 


It has been determined in a number of previous orders that the 


use of the word "including" in the introductory wording of 


section 12(1) means that the disclosure of any record, not just 


the types of records listed in various subparagraphs of section 


12(1), which would reveal the substance of deliberations of an 


Executive Council or its committees qualifies for exemption 


under subsection 12(1). (Order 22) 


 


The institution has agreed that none of the records were 


actually submitted to Cabinet.  Commissioner Tom Wright dealt 


with a similar situation in Order P-226, dated March 26, 1991.  


At page 6 of that Order he stated: 


 


 


In order for a record which has never been placed 


before an Executive Council or its committees to 


qualify for exemption under subsection 12(1), the 


institution must establish that disclosure of the 


record would "reveal the substance of deliberations of 


an Executive Council or its committees".  In the 


context of the subsection 17(1) exemption, I have 


stated that the disclosure of information contained in 


a record would reveal information supplied by another 


party if its disclosure would permit the drawing of 


accurate inferences with respect to the information 


actually supplied to the institution [See Order 203 


(Appeal 890131), dated November 5, 1990 at p.13.] 
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I agree with Commissioner Wright's reasoning, and adopt it for 


the purpose of this appeal.  Therefore, records which were never 


placed before an Executive Council or its committees but whose 


disclosure would reveal the substance of deliberations or permit 


the drawing 


 


of accurate inferences with respect to the substance of 


deliberations of an Executive Council or its committees, could 


qualify for exemption under section 12(1). 


 


I shall now deal with each of the records exempted by the 


institution under section 12(1). 


 


Record 6 


 


The institution submits that these handwritten notes, dated 


August 25, 1989, refer to the fact that the subject matter of 


the notes was considered by Cabinet, indicate the Cabinet's 


position, and identify that recommendations were made on those 


subject matters.  Having examined this record, in my view, its 


release would reveal the substance of deliberations of the 


Executive Council, and the record is therefore properly exempt 


in its entirety. 


 


Record 7 


 


This Briefing Note was used to accompany Record 13.  Having 


examined it, I find that disclosure would permit the drawing of 


accurate inferences as to the substance of deliberations of 


Cabinet, and it is therefore also properly exempt in its 


entirety. 
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Record 8 


 


This record is a minute of the Cabinet meeting of August 23, 


1989, and, as such, satisfies the requirements for exemption 


under section 12(1)(a). 


 


Record 10 


 


The information under the heading "Background" in this Briefing 


Note repeats the information contained in Record 7, and is 


therefore properly exempt. 


 


Record 13 


 


The institution submits that this record, a letter dated August 


25, 1989, was prepared at the request of Cabinet and outlines 


the government's position on the proposed takeover of Connaught.  


I agree that disclosure of this record would reveal the 


substance of deliberations of Cabinet, and it is properly exempt 


under section 12(1). 


 


Record 20 


 


The top half of page two of this Briefing Note was exempted 


under section 12(1).  It re-states the deliberations of Cabinet 


as outlined in Record 8, and is therefore properly exempt. 


 


Record 21 


 


This record is an Action Request, portions of which have been 


severed under section 12(1).  Having reviewed this record, in my 


view, it contains nothing which would reveal the deliberations 
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of Cabinet, nor would disclosure of the record enable anyone to 


draw accurate inferences with respect to the substance of any 


such deliberations.  Therefore, I find that these severances do 


not qualify for exemption under section 12(1). 


 


Record 25 


 


This record is a covering letter which accompanied Record 26.  I 


have examined the record and, in my view, it does not contain 


any information which would reveal any deliberations of Cabinet.  


Therefore, it does not qualify for exemption under section 


12(1). 


 


In summary, I find that Records 6, 7, 8 and 13 in their 


entirety, and parts of Records 10 and 20 qualify for exemption 


under section 12(1).  Records 21 and 25 do not qualify for 


exemption under this section. 


 


ISSUE B: Whether the discretionary exemption provided by 


section 15 of the Act applies to any of the requested 


records. 


 


 


The institution claims that the following five records qualify 


for exemption under section 15 of the Act: 2, 3, 19, 20 and 22. 


 


In some instances the institution specifically claims sections 


15(a) and (b), while in others it merely claims section 15. 


Because there is no evidence to suggest that section 15(c) would 


apply to any of the records, I will restrict my discussions to 


sections 15(a) and (b). 


 


These sections read as follows: 
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A head may refuse to disclose a record where the 


disclosure could reasonably be expected to, 


 


 


(a) prejudice the conduct of 


intergovernmental relations by the 


Government of Ontario or an 


institution; 


 


(b) reveal information received in 


confidence from another government 


or its agencies by an institution; 


or 


 


... 


 


 


and shall not disclose any such record without the 


prior approval of the Executive Council. 


 


 


At page 8 of Order 210, dated December 19, 1990, Commissioner 


Wright outlined the following tests for exemption under section 


15: 


 


 


In order to qualify for exemption under subsection 


15(a), the records must meet the following test: 


 


1. The institution must demonstrate 


that disclosure of the records 


could give rise to an expectation 


of prejudice to the conduct of 


intergovernmental relations; and 


 


2. The relations which it is claimed 


would be prejudiced must be 


intergovernmental, that is, 


relations between an institution 


and another government or its 


agencies; and 
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3. The expectation that prejudice 


could arise as a result of 


disclosure must be reasonable. 


... 


In order to qualify for exemption under section 15(b), 


the records must meet the following test: 


 


1. The records must reveal 


information received from another 


government or its agencies; and 


 


2. The information must have been 


received by an institution; and 


 


3. The information must have been 


received in confidence. 


 


 


 


For a record to be exempt under these sections, each element of 


the three part test under either section 15(a) or 15(b) must be 


satisfied. 


 


The introductory portion of section 15 contains the words "could 


reasonably be expected to".  These words have been interpreted 


in a number of previous orders involving various exemptions 


which include that phrase.  Section 15 requires that the 


expectation that disclosure of a record could prejudice the 


conduct of intergovernmental relations or reveal information 


received in confidence by the institution from another 


government or its agencies, must not be fanciful, imaginary or 


contrived, but rather one that is based on reason. 


I shall now deal with each of the records which have been 


exempted under sections 15(a) and/or (b). 


 


Records 2 and 3 
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Record 2 is a memorandum from an Assistant Deputy Minister at 


the institution to a senior Policy Co-ordinator for the Ministry 


of Industry, Trade and Technology, transmitting Record 3, which 


is a copy of a letter from the Deputy Minister of the 


institution to the Deputy Minister of Intergovernmental Affairs.   


These records refer generally to discussions between the federal 


and provincial governments regarding a certain aspect of the 


Connaught sale.  The federal Department of Health and Welfare 


has consented to disclosure of these records.  The one 


provincial government specifically referred to in Record 3 was 


notified, but declined to make representations. 


 


As far as section 15(a) is concerned, the institution submits 


that release of the information contained in these two records 


would "put in the public domain the provinces' positions and the 


fact that they have been involved in the discussions surrounding 


the proposed takeover of Connaught".  However, the institution 


does not explain how the release of the information would 


prejudice relations between the institution and another 


government or governments, and I find that the requirements of 


section 15(a) have not been satisfied. 


 


Turning to section 15(b), I find that neither record meets the 


requirements for exemption.  Before even considering the 


question of confidentiality, in order to satisfy the first part 


of the test under section 15(b), the institution must establish 


that release of the record would reveal information received 


from another government.  It is not clear from reading these two 


records that any information contained in them was provided by 


another government, and the representations of the institution 


do not 
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establish that this was the case.  Therefore, I find that 


Records 2 and 3 do not qualify for exemption under section 


15(b). 


 


[I have received representations from one affected party 


concerning the application of section 17 to Record 3, and I will 


consider this record in my discussion of Issue D]. 


 


Record 19 


 


This record is a covering memorandum from an Assistant Deputy 


Minister at the Ministry of Industry, Trade and Technology to an 


official at the institution, attaching a copy of Record 20.  


Record 19 was released, subject to two severances which deal 


with attendees and the subject matter of a meeting.  The 


institution has not addressed this record in its 


representations, and I find nothing in these severances to 


indicate that sections 15(a) and/or (b) would apply.  Therefore, 


this record does not qualify for exemption under section 15. 


 


Record 20 


 


This record is a Briefing Note dated October 10, 1989, one 


portion of which on page 3 was severed under sections 15(a) and 


(b).  This portion refers to a particular proposal from a named 


individual, one  provincial government's position regarding the 


proposal, and another government's possible position.   I have 


already determined that the name of this individual is not 


responsive to the appellant's request, and will remain severed.  


As far as the other severances are concerned, I have been 


provided with insufficient evidence by the institution to 


establish a reasonable expectation of prejudice to the conduct 
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of intergovernmental relations if the information contained in 


the severances is released [section 15(a)], or that the severed 


information was received in confidence 


from either of the two governments referred to in the record 


[section 15(b)].  Therefore, I find that these severances in 


Record 20 do not qualify for exemption under sections 15(a) or 


(b). 


 


Record 22 


 


This record is an Action Request form, dated October 31, 1989.  


There is no mention of any other governments in this record, and 


nothing to indicate that release of the information could 


prejudice relations with other governments. In my view, this 


record clearly falls outside of the ambit of section 15 


entirely, and does not qualify for exemption under that section. 


 


In summary, I find that no portion of Records 2, 3, 19, 20 and 


22 qualify for exemption under sections 15(a) or (b). 


 


 


 


ISSUE C: Whether the discretionary exemption provided by 


subsection 18(1) of the Act applies to any of the 


requested records. 


 


Records 10, 20, 27 and 28 were exempted either in whole or in 


part under sections 18(1)(d), (e) and (g). 


 


These sections read as follows: 


 


 


A head may refuse to disclose a record that contains, 
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(d) information where the disclosure 


could reasonably be expected to be 


injurious to the financial 


interests of the Government of 


Ontario or the ability of the 


Government of Ontario to manage 


the economy of Ontario; 


 


(e) positions, plans, procedures, 


criteria or instructions to be 


applied to any negotiations 


carried on or to be carried on by 


or on behalf of an institution  or 


the Government of Ontario; 


 


(g) information including the proposed 


plans, policies or projects of an 


institution where the disclosure 


could reasonably be expected to 


result in premature disclosure of 


a pending policy decision or undue 


financial benefit or loss to a 


person. 


 


In its representations, the institution acknowledges that 


negotiations concerning the takeover have been completed.  


Because section 18(1)(e) requires that negotiations be carried 


on currently, or will be carried on in the future, I find that 


section 18(1)(e) does not apply in the circumstances of this 


appeal. (Orders 141, 204, P-219, P-278) 


 


Section 18(1)(d) speaks of information which, if disclosed, 


could reasonably be expected to be injurious to the financial 


interests of the Government of Ontario or its ability to manage 


the economy of Ontario. This section requires that the 


expectation of one of the enumerated harms be based on reason, 


and that the institution provide evidence in support of its 


claim that is detailed and convincing.  (Orders 188, 163, P-218, 


P-229, P-248) 
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As far as section 18(1)(g) is concerned, in Order P-229, dated 


May 6, 1991, Commissioner Wright established the following test 


which must be satisfied in order for a record to qualify for 


exemption.  An institution must establish that a record: 


 


1. contains information including proposed 


plans, policies or projects; and 


 


2. that disclosure of the information could 


reasonably be expected to result in: 


 


(i) premature disclosure of a pending 


policy decision, or 


 


(ii) undue financial benefit or loss to 


a person. 


 


I shall now consider each of the records exempted by the 


institution under sections 18(1)(d) and/or (g). 


 


 


Record 10 


 


I have already determined that the name of the individual 


contained in the "Current Status" portion of this record is not 


responsive to the appellant's request, and will remain severed.  


The institution claims the name of one of the affected parties 


and certain date references contained in this portion of the 


record are exempt under section 18(1).  The affected party has 


consented to disclosure of this information, and, in my view, it 


does not satisfy the requirements of either section 18(1)(d) or 


(g), and should be released. 


 


Record 20 
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Various parts of this record were severed under section 18(1).  


In its representations, the institution states that section 


18(1)(d) applies because, at the time the institution denied 


access, the proposed takeover was being discussed within the 


government, and disclosure "could have affected", among other 


things, the economy of Ontario and the supply and availability 


of certain products.  It further states: 


 


 


... disclosure of the information could have affected 


the ability of the Government of Ontario to ensure 


that research money provided to Connaught would be 


used in Ontario. ... This would affect Ontario-based 


jobs, investment research and development in Ontario. 


 


 


In my view, the institution has not provided sufficient evidence 


to substantiate its claim that such harm could reasonably be 


expected to result if the information severed from Record 20 


were disclosed, and I find that the requirements of section 


18(1)(d) have not been satisfied. 


 


With respect to section 18(1)(g), the institution states that:  


"The proposed plans of the Government of Ontario to seek certain 


guarantees regarding the proposed merger are evident in the 


records".  Based on the representations provided by the 


institution, I am unable to determine what proposed plans, 


policies or projects the institution is referring to, and I find 


that the first part of the test under section 18(1)(g) has not 


been satisfied.  As far as the second part of the test is 


concerned, the institution's representations refer to potential 


harm to certain affected parties.  In my view, these types of 


factors are properly considered in the context of section 17(1), 
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not section 18(1), and I will address them in my discussion of 


Issue D. 


 


Records 27 and 28 


 


The institution's representations with respect to these two 


records focus on the potential harm to certain affected parties 


if the records were disclosed.  As noted above, I find that 


these considerations are properly dealt with under section 17(1) 


of the Act, and therefore, these records do not qualify for 


exemption under sections 18(1)(d) and/or (g). 


 


In summary, I find that Records 10, 20, 27 and 28 do not qualify 


for exemption under sections 18(1)(d) and/or (g).  However, I 


will consider the possible application of section 17(1) to 


Records 20, 27 and 28. 


 


 


 


ISSUE D: Whether the mandatory exemption provided by section 17 


of the Act applies to any parts of the requested 


records. 


 


The following four records should be considered under section 


17(1) of the Act:  3, 20, 27 and 28. 


 


 


Sections 17(1)(a), (b) and (c) of the Act read as follows: 


 


A head shall refuse to disclose a record that reveals 


a trade secret or scientific, technical, commercial, 


financial or labour relations information, supplied in 


confidence implicitly or explicitly, where the 


disclosure could reasonably be expected to, 


 


 


(a) prejudice significantly the 


competitive position or interfere 


significantly with the contractual 
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or other negotiations of a person, 


group of persons, or organization; 


 


(b) result in similar information no 


longer being supplied to the 


institution where it is in the 


public interest that similar 


information continue to be so 


supplied; 


 


(c) result in undue loss or gain to 


any person, group, committee or 


financial institution or agency; 


 


 


In Order 36, dated December 28, 1988, former Commissioner Sidney 


B. Linden established a three part test, each part of which must 


be satisfied in order for a record to be exempt under sections 


17(1)(a), (b) or (c).  Subsequent to the issuance of Order 36, 


section 17(1) was amended to include a new section 17(1)(d).  


This new section is not covered by the test established in Order 


36, and is also not relevant in the circumstances of this 


appeal.  The test for exemption under section 17(1)(a), (b) or 


(c) is as follows: 


 


1. the record must reveal information that is a 


trade secret or scientific, technical, 


commercial, financial or labour relations 


information; and 


 


2. the information must have been supplied to 


the  institution in confidence, either 


implicitly or explicitly; and 


 


3. the prospect of disclosure of the record 


must give rise to a reasonable expectation 


that one of the harms specified in (a), (b) 


or (c) of subsection 17(1) will occur. 
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The institution did not provide any representations regarding 


section 17(1), relying instead on the representations provided 


by the affected parties. 


 


I shall now consider whether the requirements of the three-part 


test have been satisfied for each of the records. 


 


Record 3 


 


Connaught submits that this record qualifies for exemption under 


section 17(1). 


 


With respect to the first part of the test for exemption, Record 


3 contains information concerning pricing structure which, in my 


view, is properly classified as "commercial information". 


 


As far as the second part of the test is concerned, the affected 


party must establish that the information contained in the 


records was "supplied in confidence implicitly or explicitly".  


In her representations, counsel for Connaught acknowledges that 


she is unable to say with certainty that the information was 


supplied in confidence, because she has insufficient evidence to 


support this position.  However, she submits that it is a "long-


standing, absolute corporate policy that the rationale for 


pricing structures never be revealed outside the company", and 


that this points to an implicit understanding of confidentiality 


if this type of information were to be submitted to the 


institution.  Having reviewed Record 3, and taking into account 


the submissions made by counsel for Connaught, I find that the 


second part of the test has been satisfied. 
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At page 7 of Order 36, Commissioner linden set out the 


requirements for meeting the third part of the test as follows: 


 


In my view, in order to satisfy the Part 3 test, the 


institution and/or third party must present evidence 


that is detailed and convincing, and must describe a 


set of facts and circumstances that would lead to a 


reasonable expectation that the harm described in 


subsections 17(1)(a) - (c) would occur if the 


information was disclosed (emphasis added). 


 


Counsel for Connaught submits that disclosure of the pricing 


information would "interfere with [its] negotiations with its 


customers ... and thereby cause undue loss".  No evidence has 


been provided to explain how disclosure could interfere with 


negotiations, and I am unable to conclude from my review of the 


record that disclosure could reasonably be expected to interfere 


with customer negotiations.  Therefore, I find that the third 


part of the test has not been satisfied, and Record 3 does not 


qualify for exemption under section 17(1). 


 


Record 20 


 


Connaught claims that the 5th paragraph on page 4 of this record 


contains information regarding pricing, and is exempt under 


section 17(1). 


 


In my view, the information contained in this paragraph is 


similar in nature to the information in Record 3, and I find 


that it does not qualify for exemption under section 17(1) for 


the reasons noted in my discussion above. 


 


Records 27 and 28 
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Record 27 is a covering letter to the head of the institution 


from an official at Institut Merieux which accompanied Record 


28.  It summarizes several points of discussion included in 


Record 28.  Record 28 is a report entitled "Institute Merieux's 


Commitments re:  Combination with Connaught BioSciences Inc". 


 


During the course of this appeal, Connaught agreed to the 


disclosure of Record 26, which included much of the same 


information contained in Records 27 and 28.  The portions of 


Records 27 and 28 which remain at issue are only those which 


differ from Record 26, and counsel for Connaught has provided 


representations which address these differences. 


 


The information contained in these records relates to corporate 


structure and planning, and refers to production and marketing  


considerations.  I find that this information is properly 


characterized as "commercial information" and that the first 


part of the section 17(1) test has been satisfied. 


 


As far as the second part of the test is concerned, counsel for 


Connaught makes the same arguments outlined in my discussion of 


Record 3, and I find that this part of the test has also been 


satisfied. 


 


Turning to the third part of the test, Connaught submits that 


the records outline its corporate plans, and disclosure "would 


be invaluable to its competitors".  According to Connaught, 


these plans: 


 


 


 


"... precisely detail the markets and products on 


which Institut Merieux intends to focus and how it 


intends to implement the plans.  Competitors, knowing 


the exact stage of implementation of the plans, would 


be able to adjust their own corporate strategies 
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accordingly in order to reach certain goals prior to 


Institut Merieux". 


 


 


It is submitted that disclosure would prejudice significantly 


the competitive position of Connaught and Institut Merieux, 


resulting in a loss to them and undue gain to their competitors 


[sections 17(1)(a) and (c)], and would inhibit the submission of 


such corporate strategies to the institution in the future 


[section 17(1)(b)]. 


 


Having reviewed the contents of these two records and carefully 


reviewed the representations submitted by counsel for Connaught, 


I find that some, but not all, of the severed information 


satisfies part three of the test. 


 


In my view, release of information relating to the broad 


corporate strategies and projected financial, commercial and 


research activities of Connaught could reasonably be expected to 


significantly prejudice the company's competitive position 


[section 17(1)(a)], and/or result in undue loss to the affected 


party or gain to its competitors [section 17(c)].  However, I 


find that this rationale does not apply to information 


specifically related to the Connaught takeover, which is 


historical in nature and, in my view, not sufficiently connected 


to ongoing corporate operations to satisfy the requirements of 


the third part of the section 17(1) test for exemption. 


 


Counsel for Connaught also makes the following submission with 


respect to its claim for exemption under section 17(1): 


 


[Record 27] with its enclosure [record 28], describes 


the commitments made by Institut Merieux to Investment 


Canada. Pursuant to section 36 of the Investment 
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Canada Act, such information is privileged. Subsection 


24 (1) of the Access to Information Act mandates non 


disclosure of information the disclosure of which is 


restricted by or pursuant to any provision set out in 


schedule II and Schedule II list section 36 of the 


Investment Canada Act. A company would expect such 


information would be similarly protected from 


disclosure at the provincial level. The information 


contained in the records at issue in this Appeal is 


more detailed than that disclosed by Investment 


Canada. 


 


 


I have reviewed section 36 of the Investment Canada Act and I 


note that a number of exceptions apply to the privilege 


contained in this section.  I also note that, according to 


counsel for Connaught, Record 28 is not identical to the 


document submitted to Investment Canada, and was in fact 


prepared specifically for 


 


submission to the institution.  Based on the information 


provided by counsel for Connaught, I am not satisfied that 


section 36 of the Investment Canada Act applies to preclude the 


release of the portions of Records 27 and 28 that I have found 


do not qualify for exemption under section 17(1) of the Act. 


 


In summary, I find that Records 3 and 20 do not qualify for 


exemption under section 17(1), and that only those portions of 


Records 27 and 28 noted above satisfy the requirements for 


exemption. 


 


 


ISSUE E: Whether section 11(1) of the Act applies to any of the 


requested records. 
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The appellant has suggested that section 11(1) may be applicable 


to the records.  The section states the following: 


 


 


 


Despite any other provision of this Act, a head shall, 


as soon as practicable, disclose any record to the 


public or persons affected if the head has reasonable 


and probable grounds to believe that it is in the 


public interest to do so and that the record reveals a 


grave environmental, health or safety hazard to the 


public. 


 


 


Section 11 is a mandatory provision which requires the head to 


disclose records in certain circumstances.  In its 


representations, the institution outlines the head's position 


that disclosure of the records would not reveal any grave 


environmental, health or safety hazard to the public.  As per 


decisions made in previous orders, it is my view that the 


Information and Privacy Commissioner or his delegate does not 


have the power to make an Order pursuant to section 11 of the 


Act.  (Orders 65, 187) 


 


ISSUE F: If the answer to any of Issues B, C or D is yes, 


whether there is a compelling public interest in 


disclosure of any records exempted under sections 15, 


17 and/or 18 that clearly outweighs the purpose of the 


exemptions, as provided by section 23 of the Act. 


 


In my discussion of Issue D, I found that certain portions of 


Records 27 and 28 qualify for exemption under section 17(1) of 


the Act.  I must now determine if the so-called "public intent 


override" applies to any of this exempted information. 


 


Section 23 of the Act states: 
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An exemption from disclosure of a record under section 


13, 15, 17, 18, 20 and 21 does not apply where a 


compelling public interest in the disclosure of the 


record clearly outweighs the purpose of the exemption. 


 


The appellant submits that "the sale has public health and 


safety issues surrounding it and Ontario has an interest in the 


outcome", but offers no further evidence to support his 


position. 


 


Where the application of section 23 to a record has been raised 


by an appellant, it is my view that the burden of proof cannot 


rest wholly on the appellant, where he or she has not had the 


benefit of reviewing the requested record before making 


submissions.  To find otherwise, would be to impose an onus 


which could seldom, if ever, be met by an appellant.  


Accordingly, I have reviewed the severances which I have found 


to be exempt under section 17(1), with a view to determining 


whether there is a compelling public interest which clearly 


outweighs the purpose of this exemption. 


 


Based on my review of Records 27 and 28, I am unable to conclude 


that there is a compelling public interest in the disclosure of 


the portions I have found to be exempt, which clearly outweighs 


the purpose of the section 17(1) exemption. 


 


I have provided a highlighted copy of Records 10, 20, 27 and 28 


to the institution, indicating the severances which I have found 


are properly exempt under section 17(1), and certain personal 


information which is outside the scope of this appeal. 


 


ORDER: 
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1. I order the head to disclose Records 1, 18 and 26 to the 


appellant in their entirety. 


 


2. I order the head to disclose Records 4 and 5 to the 


appellant, with the severances of personal information 


originally made by the head. 


 


3. I order the head to disclose Records 2, 3, 19, 21, 22 and 


25 to the appellant in their entirety, and all portions of 


Records 10, 20, 27 and 28 with the exception of the 


severances which I have highlighted in the copy of the 


records provided to the institution. 


 


4. I uphold the head's decision not to disclose Records 6, 7, 


8, 11, 13, 23 and 24. 


 


5. I order that the institution not disclose these records 


described in provision 3 of this Order until thirty (30) 


days following the date of issuance of this Order.  This 


time delay is necessary in order to give any party to the 


appeal sufficient opportunity to apply for judicial review 


of my decision before the records are actually disclosed.  


Provided notice has not been served on the Information and 


Privacy Commissioner/Ontario and/or the institution within 


this thirty (30) day period, I order that the records 


listed in provision 3 of this Order be disclosed within 


thirty-five (35) days of the date of this Order. 


 


6. The institution is further ordered to advise me in writing 


within five (5) days of the date on which disclosure was 


made.  This notice should be forwarded to my attention, c/o 
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Information and Privacy Commissioner/ Ontario, 80 Bloor 


Street West, Suite 1700, Toronto, Ontario, M5S 2V1. 


 


7. In order to verify compliance with this order, I order the 


head to provide me with a copy of the record which is 


disclosed to the appellant pursuant to provisions 1, 2 and 


3, upon request. 


 


 


 


 


 


 


 


 


 


 


Original signed by:                   April 24, 1992           


Tom Mitchinson 


Assistant Commissioner 
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Appeal P-9200330 
 


Ministry of the Environment 


 







 


 


[IPC Order P-361/November 3, 1992] 


ORDER 


 


 


BACKGROUND: 
 


The Ministry of the Environment (MOE) received a request for access under the Freedom of 
Information and Protection of Privacy Act  (the Act) to any studies or reports, prepared by 


government staff or outside consultants, from 1982 to present, dealing with (a) the proposed 
establishment of the Ontario Water and Sewer Crown Corporation, and/or (b) the financial 
situation of Ontario Drinking Water Plants.  Following discussions between MOE and the 


requester, the request was narrowed to part (a) only. 
 


MOE granted access to a News Release introducing the corporation, and pages 4 and 5 of the 
1990 Ontario Budget pertaining to the Water and Sewage Corporation.  Access to two reports 
was denied pursuant to sections 12(1)(b), (d), (e) and 13(1) of the Act. 


 
The requester appealed MOE's decision, and also maintained that additional responsive records 


created prior to the 1990 Budget announcement should exist.  During the course of mediation, 
the appellant withdrew his claim regarding additional records. 
 


Further mediation was not possible, and notice that an inquiry was being conducted to review 
MOE's decision was sent to the appellant, MOE, and the Ministry of Municipal Affairs (MMA), 


which had presented a Cabinet Submission which included Record 1 as an attachment.  Written 
representations were received from MOE and MMA, but not from the appellant. 
 


The records at issue in this appeal are described as follows: 
 


 
1. "Examination Of The Need To Establish A Water And Sewage Agency", dated May 31, 


1991. 


 
2. Draft #3, "Options For The Provision of Water and Sewage Services in Ontario", dated 


January 15, 1991. 
 


ISSUES: 
 
The issues arising in this appeal are as follows: 


 
A. Whether the mandatory exemptions provided by sections 12(1)(b), (d) and/or (e) of the 


Act apply to the records. 


 
B. Whether the discretionary exemption provided by section 13(1) of the Act applies to the 


records. 


 


SUBMISSIONS/CONCLUSIONS: 
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A. Whether the mandatory exemptions provided by sections 12(1)(b), (d) and/or (e) of 


the Act apply to the records. 


 
In its representations, MOE claims section 12(1)(b) and (d) of the Act with respect to both 


records, and section 12(1)(e) only with respect to Record 2.  These sections read as follows: 
 


A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of an Executive Council or its committees, including, 
 


(b) a record containing policy options or 
recommendations submitted, or prepared for 
submission, to the Executive Council or its 


committees; 
 


(d) a record used for or reflecting consultation among 
ministers of the Crown on matters relating to the 
making of government decisions or the formulation 


of government policy; 
 


(e) a record prepared to brief a minister of the Crown in 
relation to matters that are before or are proposed to 
be brought before the Executive Council or its 


committees, or are the subject of consultations 
among ministers relating to government decisions 


or the formulation of government policy; 
 
It has been determined in a number of previous orders that the use of the word "including" in the 


introductory wording of section 12(1) means that the disclosure of any record, not just the types 
of records listed in various subparagraphs of section 12(1), which would reveal the substance of 


deliberations of an Executive Council or its committees qualifies for exemption under subsection 
12(1) [Order 22]. 
 


In their representations, both MOE and MMA state that Record 1 was attached to two Cabinet 
Submissions made by MMA.  The first submission was made to the Cabinet Committee on 


Environmental Policy (the CCEP) on June 27, 1991, and was considered again by the CCEP on 
August 19, 1991.  The CCEP requested additional information, and a second Cabinet Submission 
was made to the same Cabinet committee on December 19, 1991.  Both Cabinet Submissions 


contained Record 1. 
 


Having reviewed the representations and Record 1, in my view, it qualifies for exemption under 
section 12(1)(b).  It clearly contains policy options or recommendations, and MOE and MMA 
have established that it was submitted to the CCEP for consideration on two separate occasions. 


 
Turning to Record 2, MOE acknowledges in its representations that this record was not 


submitted to Cabinet or one of its committees. 
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It is possible for a record which has never been placed before an Executive Council or its 
committees to qualify for exemption under introductory wording of section 12(1), provided the 


institution establishes that disclosure of the record would reveal the substance of deliberations of 
an Executive Council or its committees, or permit the drawing of accurate inferences with 


respect to the substance of deliberations of an Executive Council or its committees [Orders P-
226, P-293]. 
 


In its representations, MOE focuses on the introductory wording of section 12(1) and states: 
 


The substance of [Record 2] reflects the same issues discussed by Cabinet ... The 
Minister of the Environment discussed the issues and made recommendations 
consistent with [Record 2] regarding the creation and mandate of the [proposed] 


corporation. 
 


The content of [Record 2] would reflect the deliberations of Cabinet or its 
committees. The numerous similarities between the report and the Cabinet 
Submission indicate that the substance of the deliberations pertain to the same 


issues. 
 


Having reviewed Record 2 and the representations of MOE, in my view, its disclosure could 
reveal the substance of deliberations of a committee of the Executive Council, and I find that this 
record is properly exempt pursuant to the introductory wording of section 12(1). 


 
Because I have found that Records 1 and 2 both qualify for exemption under section 12(1), it is 


not necessary for me to consider Issue B. 
 


ORDER: 
 
I uphold MOE's decision. 


 
 
 


 
 


 
 
 


Original signed by:                                                            November 3, 1992           
Tom Mitchinson 


Assistant Commissioner 
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Appeal P-9200586 


 


Ministry of Economic Development and Trade
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ORDER 


 


BACKGROUND: 
 
The Ministry of Industry, Trade and Technology (now the Ministry of Economic Development 
and Trade) (the Ministry) received a request under the Freedom of Information and Protection of 


Privacy Act (the Act) for access to all information pertaining to loans or grants provided by the 
Ministry to a named corporation from 1970 to the date of the request.  In particular, the requester 


sought records pertaining to policy discussions and proposals submitted by this corporation to 
the Ministry respecting the establishment of a Technology Centre. 
 


The Ministry located a number of records that were responsive to the request.  The Ministry also 
determined that the release of these documents might affect the interests of the corporation and, 


pursuant to section 28(1) of the Act, notified this party that an access request had been received. 
The corporation was invited to make representations on whether the records in question should 
be released.  The Ministry then considered the submissions made and decided to release some of 


the documents to the requester in their entirety.  The Ministry, however, denied access, either in 
whole or in part, to 35 records pursuant to sections 13(1), 17(1)(a), (b) and (c), 19 and 21 of the 


Act.  The requester appealed the denial of access. 
 
During the mediation stage of the appeal, the Ministry identified 37 additional records that were 


responsive to the request. The Ministry then denied access to these documents under sections 
12(1) and/or 17(1)(a), (b) or (c) of the Act. 


 
Further mediation was not successful and notice that an inquiry was being conducted to review 
the Ministry's decision was sent to the Ministry, the appellant and to the corporation (the affected 


person).  Representations were received from all parties. 
 


In its representations, the Ministry chose to withdraw its reliance on section 13(1) of the Act, 
with respect to Records 1, 2, 3 and 4 and has since released these records to the appellant.  On 
this basis, a total of 65 records remain at issue in this appeal.  Generally, the records relate to the 


corporation's request for financial assistance from the Ministry to build the Technology Centre. 
 


The records in question can be divided into three distinct categories based on the exemption 
which the Ministry and the affected person have relied upon to protect these documents from 
disclosure. 


 
 


The first group of records are those for which section 19 of the Act has been claimed.  These 
consist of letters or memoranda from lawyers or legal consultants.  The second group of records, 
where the section 12(1) exemption has been applied, consists of a Cabinet Submission, briefing 


notes, agendas and related memoranda.  The third group of documents, for which section 17(1) 
of the Act has been claimed, consists of records which support the corporation's request for 


financial assistance.  Some examples of these records are a draft of the proposed financing 
structure for the Technology Centre, financial statements, balance sheets, forecasted capital, 
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research and development investments, a business plan and a Ministry evaluation of the 
proposal.  The Ministry has also claimed that section 21 of the Act applies to a small portion of 
one of the records. 


 
I have attached to this order an index labelled "Appendix A" which describes each record at issue 


and the exemptions which the Ministry has applied to the individual documents. 
 
 


PRELIMINARY ISSUES: 
 


In its representations, the corporation has submitted that certain records are not responsive to the 
appellant's request.  In addition, the corporation has requested that the terms of my order disclose 
the identity of the appellant and require that the appellant pay the corporation's legal costs of this 


appeal.  I will now consider each of these issues. 
 


(a) Responsive Records 
 
The corporation submits that Records 8, 9, 10, 11, 13, 14, 15, 18, 19, 20, 21, 22, 23, 24, 25, 27, 


28, 29, 30, 31, 32, 35, 36, 37, 39, 55, 58, 59, 62 and 63 are not responsive to the request. In 
addressing this point, I would note that the appellant's request is framed in a fairly broad fashion.  


On this basis, I find that all the records identified by the Ministry are responsive to the request. 
 
(b) Identity of the Requester 


 
The corporation has requested that my order disclose the identity of the person who filed the 


request which resulted in the present appeal.  Based on the scheme of the Act, where an affected 
person wishes to obtain the identity of the individual or organization who has brought an access 
request, that party has the right to file a separate request with the institution which received the 


original request.  If the institution denies the request for information about the original requester, 
the affected person can then file an appeal with the Commissioner's office. 


 
In the present case, the corporation has not filed such a request with the Ministry and, as such, I 
lack the requisite jurisdiction to deal with this issue. 


 
(c) Costs 


 
Although the corporation raised the issue of costs in its representations, it did not provide any 
evidence or legal argument to support the proposition that the Commissioner or his delegate has 


the power to award costs in disposing of an appeal under the Act.  I shall, however, consider this 
subject as it is properly before me. 


 
It is a general principle of administrative law that an administrative tribunal possesses only those 
powers which it has been granted by its enabling statute, by necessary implication or through 


some statute of general application (see Robert W. Macaulay, Practice and Procedure before 
Administrative Tribunals (Toronto: Carswell, 1988 at p. 27-10)). 
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I have examined the provisions of the Act to determine whether such a power has been 
accorded to the Commissioner expressly or by necessary implication.  Following my review of 
the legislation, I find that the Act does not expressly provide the Commissioner or his delegate 


with the authority to award costs to a party in an appeal. 
 


I will next consider whether an implied power of this nature can be found in the legislation. 
Arguably, the only provisions of the Act which could be said to confer such authority are 
sections 54(1) and (3) of the legislation.  Section 54(1) states that: 


 
 


After all the evidence for an inquiry has been received, the Commissioner shall 
make an order disposing of the issues raised in the appeal. 


 


 
Section 54(3) then provides that: 


 
 


The Commissioner's order may contain any terms and conditions the 


Commissioner considers appropriate. 
 


 
These broadly worded provisions, however, must be read in conjunction with section 52(1) of the 
Act which outlines the scope of the duty of the Commissioner to conduct an inquiry.  This 


provision specifies that: 
 


 
Where a settlement is not effected under section 51, the Commissioner shall 
conduct an inquiry to review the head's decision.  [emphasis added] 


 
 


Based on the wording of this section, I believe that any terms or conditions attached to an order 
must bear directly on the contents of the head's decision or the process by which that decision 
was issued.  In my view, the question of whether costs should be awarded in a proceeding is not 


directly related to the review of a head's decision.  Based on this analysis, I find that the power of 
the Commissioner to award costs cannot be implied from the provisions of the Act. 


 
Finally, I find that there is no statute of general application, to which the Act is subject, which 
provides the Commissioner with the power to award costs. 


 
On this basis, I conclude that the Commissioner's office does not possess the requisite authority 


to make an award of costs in the course of issuing an order under the Act. 
 
 


ISSUES: 
 


The remaining issues to be addressed in this appeal are: 
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A. Whether the discretionary exemption provided by section 19 of the Act applies to 
Records 5, 6 and 7. 


 


B. Whether the mandatory exemption provided by section 12(1) of the Act applies to 
Records 45, 56 and 64 through 69. 


 
C. Whether the mandatory exemption provided by section 17(1) of the Act applies to 


Records 8 through 63. 


 
D.  Whether any of the information contained in the records qualifies as personal information 


as defined in section 2(1) of the Act and, if so, whether the mandatory exemption 
contained in section 21(1) of the Act applies to this information. 


 


 
ISSUE A: Whether the discretionary exemption provided by section 19 of the Act 


applies to Records 5, 6 and 7. 
 
The Ministry claims that section 19 of the Act applies to Records 5, 6 and 7 in their entirety. 


 
Section 19 of the Act states that: 


 
 


A head may refuse to disclose a record that is subject to solicitor-client privilege 


or that was prepared by or for Crown counsel for use in giving legal advice or in 
contemplation of or for use in litigation. 


 
This section consists of two branches, which provide a head with the discretion to refuse to 
disclose: 


 
1. a record that is subject to the common law solicitor-client privilege 


(Branch 1); and 
 


2. a record which was prepared by or for Crown counsel for use in 


giving legal advice or in contemplation of or for use in litigation 
(Branch 2). 


 
In order for a record to be subject to the common law solicitor-client privilege (Branch 1), the 
institution must provide evidence that the record satisfies either of the following tests: 


 
1. (a) there is a written or oral communication;  and 


 
(b) the communication must be of a confidential nature; 


and 


 
 


(c) the communication must be between a client (or his 
agent) and a legal advisor;  and 
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(d) the communication must be directly related 
to seeking, formulating or giving legal advice; 


OR 


 
2. the record was created or obtained especially for the lawyer's brief 


for existing or contemplated litigation. 
 


[Order 49] 


 
A record can be exempt under Branch 2 of section 19 regardless of whether the common law 


criteria relating to Branch 1 are satisfied. 
 
Two criteria must be met for a record to qualify for exemption under Branch 2: 


 
 


1. the record must have been prepared by or for Crown counsel;  and 
 


2. the record must have been prepared for use in giving legal advice, 


or in contemplation of litigation, or for use in litigation. 
 


 
In Order 210, Commissioner Tom Wright considered the meaning of "legal advice" for the 
purposes of section 19 of the Act.  He there stated that: 


 
The term "legal advice" is not defined in the Act.  In my view the term is not so 


broad as to encompass all information given by counsel to an institution to his or 
her client.  Generally speaking, legal advice will include a legal opinion about a 
legal issue, and a recommended course of action, based on legal considerations, 


regarding a matter with legal implications.  It does not include information given 
about a matter with legal implications, where there is no recommended course of 


action, based on legal considerations, and where no legal opinion is expressed. 
 
I have reviewed Records 5 and 7 and I find that they were prepared by one Crown counsel for 


use by another Crown counsel in giving legal advice.  Accordingly, I find that these two records 
qualify for exemption under Branch 2 of the section 19 exemption. 


 
Record 6 is a letter which is stamped "strictly personal and confidential".  The letter was 
authored by a solicitor who conducted what is referred to as an inquiry on behalf of the 


Ministry's Director of Human Resources.  This inquiry focused on the activities of a 
representative of a named third party respecting the corporation's proposal and the manner in 


which Ministry staff responded to the actions of that party.  The letter concludes with some 
recommendations regarding a policy which might be put in place to address similar situations in 
the future. 


 
In his representations, counsel for the Ministry states that: 
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Record 6 [consists of a] legal communication that contain[s] legal 
opinion and advice which was requested by the client and provided by the legal 
advisor in the course of providing legal advice and legal opinion to a client in [a] 


situation where a solicitor-client privilege exists and, therefore, [this record is] 
properly exempt from disclosure under section 19 of the Act. 


... 
 


Record number 6 ... is marked "Strictly Personal and Confidential".  This letter 


refers to certain facts that were disclosed to the solicitors for the purpose of 
obtaining a legal opinion and legal advice based on the facts which are contained 


therein. 
 
 


In the passage from Order 210 which I quoted earlier, Commissioner Wright indicated that legal 
advice includes, among other things, "a legal opinion about a legal issue".  I have carefully 


reviewed the record at issue and have concluded that it cannot reasonably be characterized as 
containing a legal opinion.  I take this position because the letter makes no reference whatever to 
any statutory provisions or case law nor does it attempt to connect the present state of the law 


with the conclusions which the document reaches.  The document, instead, recites some 
background information relating to the inquiry, outlines the chronology of events, sets out some 


factual findings, presents a proposal respecting the continuation of the inquiry and recommends 
that the Ministry develop a particular policy.  In my view, this document is best described as an 
internal investigation report and not a legal opinion. 


 
It follows that because Record 6 does not express a legal opinion, it cannot be said to contain 


legal advice for the purpose of either the first or second branch of the section 19 exemption. 
 
Record 6 does, however, contain some information which might qualify for exemption under the 


mandatory exemption found in section 17 as well as some information which might fall within 
the definition of "personal information" for the purposes of section 2(1) of the Act.  I will 


consider the status of this information under my discussion of Issues C and D below. 
 
Section 19 is a discretionary exemption and, on this basis, I have considered the Ministry's 


representations regarding its decision to rely on this provision to exempt Records 5 and 7.  I find 
nothing improper in the determination which has been made. 


 
 
ISSUE B: Whether the mandatory exemption provided by section 12(1) of the Act 


applies to Records 45, 56 and 64 through 69. 
 


 
The Ministry claims that records 45, 56, 64, 65, 66, 67, 68 and 69 are variously exempt from 
disclosure under the wording contained in the preamble of section 12(1) of the Act or the various 


subparagraphs under this provision. 
 


Sections 12(1) provides, in part, that: 
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A head shall refuse to disclose a record where the disclosure would 
reveal the substance of deliberations of the Executive Council or its committees, 
including, 


 
 


(a) an agenda, minute or other record of the 
deliberations or decisions of the Executive Council 
or its committees; 


 
(b) a record containing policy options or 


recommendations submitted, or prepared for 
submission, to the Executive Council or its 
committees; 


 
(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that 
does contain background explanations or analyses 
of problems submitted, or prepared for submission, 


to the Executive Council or its committees for their 
consideration in making decisions, before those 


decisions are made and implemented; 
 
(d) a record used for or reflecting consultation among 


ministers of the Crown on matters relating to the 
making of government decisions or the formulation 


of government policy; 
 


(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to 
be brought before the Executive Council or its 


committees, or are the subject of consultations 
among ministers relating to government decisions 
or the formulation of government policy; 


... 
 


It has been determined in a number of previous orders that the use of the word "including" in the 
introductory wording of section 12(1) means that the disclosure of any record which would 
reveal the substance of deliberations of an Executive Council or its committees (not just the 


types of records listed in the various subparagraphs of section 12(1)), qualifies for exemption 
under section 12(1) (Orders P-376 and P-529). 


 
In addition, it is possible that a record which has never been placed before an Executive Council 
or its committees may qualify for exemption under the introductory wording of section 12(1). 


This result will occur where a Ministry establishes that disclosure of the record would reveal the 
substance of deliberations of an Executive Council or its committees, or that its release would 


permit the drawing of accurate inferences with respect to the substance of deliberations of an 
Executive Council or its committees (Orders P-424 and P-529). 
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I will now consider whether section 12(1) of the Act applies to each of the records for 
which this exemption has been claimed. 
 


Records 45 and 56 
 


Record 45 is a briefing note prepared by a Ministry official regarding the views of a third party 
about the corporation's proposal.  Record 56 is a memorandum from several senior Ministry 
officials addressed to the Deputy Minister.  The Ministry submits that several passages in both 


records are exempt from disclosure under sections 12(1)(c) and (e) of the Act. 
 


Previous orders issued by the Commissioner's office have held that sections 12(1)(c) and (e) are 
intended to apply to records which either have been considered or are about to be considered by 
Executive Council or its committees in situations where final decisions respecting the subject of 


the deliberations have not yet been made or implemented.  The exemptions are not meant to 
apply to documents which have already been acted upon by these bodies (Orders 60, 73 and 


P_323). 
 
Based on the representations which have been provided, I am satisfied that the Government of 


Ontario has already made and implemented its decision respecting the subject matter of these 
records.  On this basis, I find that sections 12(1)(c) and (e) do not apply to the parts of these 


records for which the exemptions have been claimed. 
 
Since section 12(1) is a mandatory exemption, I have also considered whether any of the other 


subparagraphs of this section might apply to these records.  In my view, they do not. Because 
section 12 is the only exemption which has been claimed for these specific parts of Records 45 


and 56, the relevant information should be disclosed to the appellant. 
 
Record 64 


 
Record 64 is a Cabinet Submission dated March 4, 1992, which the Ministry submits is exempt 


from disclosure under sections 12(1)(b) and (d) of the Act. 
 
Section 12(1)(b) establishes two criteria which must be satisfied in order for a record to qualify 


for exemption: the record must contain policy options or recommendations, and it must have 
been submitted or prepared for submission to the Executive Council or one of its committees 


(Orders 73 and P-529). 
 
Having reviewed Record 64 and the representations of the Ministry, I am satisfied that this 


document contains policy options and recommendations and that it was submitted to the 
Executive Council.  Accordingly, I find that Record 64 qualifies for exemption under section 


12(1)(b) of Act. 
 
Record 65 


 
Record 65 is an agenda for a meeting of the "Provincial Investment Review Committee" (the 


PIRC) (now called the Provincial Investment Committee).  In its representations, the Ministry 
submits that this committee is a sub-committee of the Cabinet Committee on Economic and 
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Labour Policy (CCELP) and, thus, that the agenda for this session should attract the 
section 12(1)(a) exemption. 
 


I do not accept this submission.  In my view, for a body to be considered as a "committee" for 
the purposes of section 12(1) of the Act, the group must be composed of Ministers where some 


tradition of collective ministerial responsibility and Cabinet prerogative can be invoked to justify 
the application of this exemption.  The PIRC and its successor, on the other hand, are "staff" 
committees which report to the CCELP but which are not made up of ministers.  On this basis, I 


find that the agenda in question does not fall within the parameters of section 12(1)(a) of the Act. 
 


Since section 12(1) is a mandatory exemption, I have also considered whether any of the other 
parts of this provision might apply to this record.  In my view they do not.  Since section 12 is 
the only exemption claimed for Record 65, it should be disclosed to the appellant. 


 
It should be noted, however, that the first and third item on the agenda contain information which 


is not responsive to the appellant's request.  This information should be deleted from the record 
before it is disclosed to the appellant. 
 


Record 66 
 


Record 66 is an agenda prepared for a meeting of the CCELP.  The Ministry submits that this 
document falls within the ambit of section 12(1)(a) of the Act.  I have reviewed this record and 
find that it fits squarely within the scope of this provision as an agenda or other record of the 


deliberations of a committee of Executive Council. 
 


Records 67 and 68 
 
Record 67 is a document which was prepared by the PIRC.  The record contains a description of 


the proposal for a Technology Centre, the factors that PIRC considered in analyzing the proposal 
and the Committee's recommendation.  The Ministry has claimed that this record is exempt from 


disclosure under the preamble to section 12(1) and pursuant to sections 12(1)(b), (d) and (e) of 
the Act. 
 


The Ministry describes Record 68 as a "hard copy" of a slide presentation prepared to 
accompany the transmittal of Record 67.  The Ministry has claimed that sections 12(1)(a), (c) 


and (d) apply to this record. 
 
I will initially examine the application of section 12(1)(d) to both of these records. 


 
In Order 206, Commissioner Wright considered the requirements for the exemption of a record 


under section 12(1)(d) of the Act. He there stated that: 
 


In my view, section 12(1)(d) is clear in its requirements that the record was 


actually used for or reflects actual consultation among ministers of the Crown on 
matters relating to the making of government decisions, or the formulation of 


government policy.  [emphasis added] 
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The Ministry submits that the purpose of both Records 67 and 68 was to obtain the approval 
of 
CCELP for the proposal which the corporation was promoting.  The Ministry further states that 


this proposal was then presented to the Executive Council.  Based on this submission, I am 
satisfied that Records 67 and 68 were used to formulate a government decision and that the 


documents are, therefore, exempt from disclosure under section 12(d) of the Act. 
 


Record 69 


 
Record 69 is a briefing note which the Ministry submits was prepared to brief the CCELP with 


respect to the Cabinet Submission described as Record 64.  The Ministry claims that the 
exemptions contained in sections 12(1)(b), (c) and (d) apply to this record. 
 


I have carefully reviewed Record 69 and I am satisfied that it qualifies as a record containing 
policy options submitted to a Committee of Executive Council for the purposes of section 


12(1)(b) of the Act. 
 
To summarize, therefore, the appellant is entitled to receive the information contained in Records 


45, 56 and 65 for which the section 12 exemption has been claimed. 
 


 
ISSUE C: Whether the mandatory exemption provided by section 17(1) of the Act 


applies to Records 8 through 63. 


 
 


The Ministry and the corporation originally claimed that sections 17(1)(a), (b) and (c) of the Act 
applied to Records 8 through 30 and 58 through 63 in their entirety, and to parts of Records 31 
through 57. 


 
Section 17(1) of the Act reads, in part, as follows: 


 
 


A head shall refuse to disclose a record that reveals a trade secret or scientific, 


technical, commercial, financial or labour relations information, supplied in 
confidence implicitly or explicitly, where the disclosure could reasonably be 


expected to, 
 


(a) prejudice significantly the competitive position or 


interfere significantly with the contractual or other 
negotiations of a person, group of persons, or 


organization; 
 


(b) result in similar information no longer being 


supplied to the institution where it is in the public 
interest that similar information continue to be so 


supplied; 
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(c) result in undue loss or gain to any person, 
group, committee or financial institution or agency; 
... 


 
For a record to qualify for exemption under section 17(1), the Ministry and/or the affected person 


resisting disclosure must satisfy the requirements of each part of the following three-part test: 
 


1. the record must reveal information that is a trade secret or 


scientific, technical, commercial, financial or labour relations 
information;  and 


 
2. the information must have been supplied to the institution in 


confidence, either implicitly or explicitly;  and 


 
3. the prospect of disclosure of the record must give rise to a 


reasonable expectation that one of the harms specified in section 
17(1)(a), (b) or (c) will occur. 


 


 
The failure to satisfy the requirements of any part of the test will render the section 17(1) claim 


invalid (Order 36). 
 
Before beginning my analysis, it is also important to note that several previous orders have 


determined that information contained in a record would reveal information "supplied" by an 
affected person, within the meaning of section 17(1) of the Act, if its disclosure would permit the 


drawing of accurate inferences with respect to the information actually supplied to the institution 
(Orders P-218, P-219, P-228, P-241 and P-472). 
 


In its representations, the corporation indicates that it is prepared to consent to the disclosure of 
Records 9, 13, 17, 18, 19, 22, 24, 25, 31, 35, 36, 37, 39, 40, 42 and 55 in their entirety. The 


corporation also indicates that it has no objection to the release of the "Table of Contents" and 
pages 2 and 4 of Record 8; pages 1 and 2 of Record 10; pages 1, 4 to 8 and 15 of Record 14; the 
last sentence of the first paragraph on page 2 of Record 46; the last paragraph on page 1 of 


Record 48; pages 2, 3, 6, 12, 14,15, 17, 23 to 26 and "Appendix F" of Record 58; and pages 2, 5 
to 8, 10, 13, 14 and "Appendix B" of Record 59. 


 
Since section 17 is designed to protect the interests of the affected person and not the institution, 
and because the corporation in this case has consented to the release of the records referred to 


above, either in whole or in part, I order that these documents be disclosed to the appellant. 
 


On this basis, the records which remain to be considered under section 17(1) of the Act are 
Records 8, 10 to 12, 14 to 16, 20, 21, 23, 26 to 30, 32 to 34, 38, 41, 43 to 54 and 56 to 63. I will 
also consider the application of this provision to part of the first paragraph on page 2 of Record 


6. 
 


Part 1 of the Section 17(1) Test 
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As stated previously, many of the records for which the section 17(1) exemption has been 
claimed were created as a result of a request by the corporation to the Ministry for financial 
assistance in establishing a Technology Centre at a designated location in the province. 


 
In its representations, the Ministry states that it could not properly evaluate this request without 


receiving and reviewing supporting documentation pertaining to the operations of the 
corporation.  The Ministry further submits that these records, which were provided by the 
corporation, variously contain scientific, technical, commercial, financial or labour relations 


information.  These documents (referred to as Records 8, 10 to 12, 14, 15, 20, 21, 23, 26 to 30, 
32 to 34, 58 to 60, 62 and 63 and which are more fully described in Appendix A) include 


financial statements, descriptions of present and proposed business activities, project 
identification and evaluation criteria, business plans and other related information. 
 


The remaining records for which the Ministry has claimed the section 17(1) exemption were 
created by Ministry staff following an evaluation of the information supplied by the corporation. 


These documents are Records 16 and 61 (which were withheld in full) and Records 38, 41, 43 
through 54, 56 and 57 (which were withheld in part).  In addition, I have previously indicated 
that one paragraph in Record 6 may also qualify for exemption under this provision. 


 
In order to meet part one of the test, the Ministry and/or the affected person must establish that 


the disclosure of the records would reveal information that is a trade secret or scientific, 
technical, commercial, financial or labour relations information. 
 


In reviewing the records at issue, and based on the definitions for these terms that have been 
established in previous orders, I find that each of them contains financial and/or commercial 


information.  Thus, the first part of the section 17(1) test has been satisfied. 
 
Part 2 of the Section 17(1) Test 


 
In order to satisfy part two of the test, the Ministry and/or the affected person must initially 


establish that the information was supplied to the Ministry and then show that it was supplied in 


confidence either implicitly or explicitly. 
 


Based on my review of the representations, I am satisfied that the information contained in the 
corporation's documents was "supplied" to the Ministry to enable it to properly assess the 


corporation's request for financial assistance.  On this basis, I find that the first aspect of the Part 
2 test has been met with respect to Records 8, 10 to 12, 14, 15, 20, 21, 23, 26 to 30, 32 to 34, 38, 
58, 60, 62 and 63. 


 
I have also reviewed the records which the Ministry created following an evaluation of the 


information which it received from the corporation.  Based on the rationale contained in the 
series of orders to which I have previously referred, I find that the disclosure of these documents 
would permit the drawing of accurate inferences with respect to the information actually 


supplied to the Ministry.  For this reason, these records also satisfy the first aspect of the Part 2 
test. I also find that this rationale applies to part of the first paragraph on page 2 of Record 6. 
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I must now determine whether the information contained in the two categories 
of records was supplied to the Ministry in confidence.  In its representations, the corporation 
addresses this issue in the following manner: 


 
 


In supplying this information, [the corporation] believed that these records would 
be treated and held in confidence in the same manner that these records would be 
treated and held confidential by any [prospective] third-party, commercial lender. 


Further, the information provided by [the corporation] to [the Ministry] was 
extensive in nature and made as a gesture of good faith in order to provide [the 


Ministry] with a full understanding of [the corporation's] operations and to allow 
for open, straightforward discussions with [the Ministry]. 


 


 
The Ministry's representations support this claim as follows: 


 
 


[The records] contain confidential information that was obtained by the Ministry 


from [the corporation] in confidence and which was reproduced, summarized, or 
otherwise referred to or described in ... the course of the Ministry's evaluation, 


analysis and assessment of [the corporation's] confidential information ... 
 
 


Having carefully reviewed the records and the representations provided, I am satisfied that all of 
the information contained in the various records at issue was supplied to the Ministry in 


confidence either explicitly or implicitly. 
 


Part 3 of the Section 17(1) Test 


 
In their representations, the Ministry and the corporation argue that disclosure of the information 


found in the records would produce the sort of harm envisaged by section 17(1)(b) of the Act. 
That is, that the disclosure could reasonably be expected to result in similar information no 
longer being supplied to the Ministry where it is in the public interest that similar information 


continue to be supplied in this fashion. 
 


In order to meet the requirements of section 17(1)(b) of the Act, the Ministry and/or the affected 
person must demonstrate, through the provision of detailed and convincing evidence, that: 
 


 
1. the disclosure of the information in the records could reasonably be 


expected to result in similar information no longer being supplied 
to the institution; and 


 


2. it is in the public interest that similar information continue to be 
supplied to the institution in this fashion. 
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I must now determine, in the context of this appeal, whether the release of the records at 
issue could reasonably be expected to result in similar information no longer being supplied to 
the Ministry. 


 
The corporation addresses this issue as follows: 


 
... it is in the public interest that financial and business information dealing with a 
company which intends to apply for a government loan... be provided to the 


government.  It is the [corporation's] position that the release of similar business 
and financial documents to [the Ministry] may not continue in the future with 


other companies applying for government assistance, if companies believe that 
such information will be released to their competitors.  The result of non-
disclosure of such information by a company applying for a government loan 


would be to frustrate the government's industry assistance program or result in the 
government making loans to industry with inadequate financial information on the 


company applying for the government loan. 
 
From one perspective, it could be argued that, because there is a strong demand for government 


loans, businesses in the province would have a clear incentive to provide the Ministry with as 
much information as is necessary to secure such funds.  It is equally true, however, that the 


detailed sort of financial information which the Ministry requires before it will grant a loan will 
often reveal confidential information about the financial status of the business and the 
commercial strategies of the enterprise. 


 
In my view, the disclosure of this type of information could provide an applicant's competitors 


with an unfair and, at times, significant business advantage.  I also believe that, if such 
information were subject to release under the Act, this approach could reasonably be expected to 
create an environment where other prospective loan applicants would no longer supply 


information to the Ministry which was as frank and detailed as would otherwise be the case. 
 


I must now consider whether it is in the public interest that such information continue to be 
supplied to the Ministry from such loan applicants.  In my view, the need to promote economic 
growth and to create jobs represent two of the Ministry's key objectives.  The provision of 


financial assistance to private sector enterprises represents one vehicle through which the 
Ministry can achieve this goal.  Given the limited fiscal resources which are available for such 


programs, it is crucial that the process for allocating loan funds is based on the highest quality 
information which the Ministry can obtain.  I further believe that information of this character 
will only be forthcoming where applicants have the confidence to know that such materials will 


not be subject to disclosure outside the Ministry. 
 


For these reasons, I believe that there is a strong public interest in ensuring that detailed and 
frank information from prospective loan applicants continue to be supplied to the Ministry. 
 


On this basis, I find that the third part of the section 17(1)(b) test has been satisfied.  The result is 
that all of the records, or the relevant portions thereof, for which this exemption has been 


claimed, meet all three parts of the test and qualify for exemption under section 17(1)(b) of the 
Act.  Having reached this conclusion, it is not necessary for me to consider the application of 
sections 17(1)(a) or (c). 
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Since the parties did not originally claim that section 17(1)(b) applied to Record 6, I have 
highlighted the portion of the paragraph which is subject to this provision in the copy of the 


record to be provided to the Ministry. 
 


 
ISSUE D: Whether any of the information contained in the records qualifies as 


personal information as defined in section 2(1) of the Act and, if so, whether 


the mandatory exemption contained in section 21(1) of the Act applies to this 


information. 


 
The Ministry originally claimed that section 21 of the Act applies to part of the last paragraph of 
the last page of Record 41.  This issue was not addressed in the Ministry's representations. Since 


section 21 is a mandatory exemption, I will consider the application of this provision to the 
information at issue. 


 
Under Issue A, I also indicated that portions of Record 6 might contain the personal information 
of certain named individuals.  It will, therefore, be necessary for me to consider the application 


of sections 2(1) and 21(1) to this information as well. 
 


The term "personal information" is defined in section 2(1) of the Act, in part, as recorded 
information about an identifiable individual.  This definition includes "the personal opinions or 
views of the individual except where they relate to another individual" and "the views or 


opinions of another individual about the individual" (sections 2(1)(e) and (g) of the Act). 
 


The information which the Ministry has treated as personal information in Record 41 relates to 
the comments made by a named individual acting in his professional capacity as General 
Manager of a particular trade association.  It has been established in a number of previous orders 


that information provided by an individual in a professional capacity or in the execution of 
employment responsibilities is not "personal information" for the purposes of the Act (Orders P-


329 and P-377).  Since no other exemption applies to this information, I order that the 
documentation be disclosed to the appellant. 
 


Record 6 contains information about the actions of a named individual whom I shall refer to as 
person X.  Based on the contents of the record, it is my view that these actions were undertaken 


by person X in his employment capacity.  On this basis, the information cannot be characterized 
as person X's personal information.  Because no other exemption is applicable, this information 
should also be disclosed to the appellant. 


 
The information contained in Record 6 also sets out the views or opinions of individual X about 


individual Y.  It is my view that this information pertains to individual Y's personal rather than 
professional attributes.  For this reason, and pursuant to section 2(1)(g) of the Act, I find that this 
information constitutes the personal information of individual Y. 


 
Based on the evidence before me, I also find that the release of this information would constitute 


an unjustified invasion of individual (Y's) personal privacy under section 21(1) of the Act.  The 
result is that the information in question should not be released.  I have highlighted the personal 
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information which should not be released to the appellant in the copy of the record to be 
provided to the institution. 
 


 


ORDER: 
 
1. I order the Ministry to disclose to the appellant, within 35 days following the date of this 


order, and not earlier than the thirtieth (30th) day following the date of this order, 


Records 9, 13, 17, 18, 19, 22, 24, 25, 31, 35, 36, 37, 39, 40, 42, 55, the "Table of 
Contents" and pages 2 and 4 of Record 8, pages 1 and 2 of Record 10, pages 1, 4 to 8 and 


15 of Record 14, the last paragraph of Record 41, the third paragraph of Record 45, the 
last sentence of the first paragraph on page 2 of Record 46, the last paragraph on page 1 
of Record 48, the first paragraph on page 4 of Record 56, pages 2, 3, 6, 12, 14, 15, 17, 23 


to 26 and "Appendix F" of Record 58 and pages 2, 5 to 8, 10, 13, 14 and "Appendix B" of 
Record 59.  I further order that Records 6 and 65 be disclosed in accordance with the 


highlighted copies of these records which will accompany the Ministry's copy of this 
order.  The highlighted portions indicate those parts of the records which should not be 
disclosed. 


 
2. I uphold the Ministry's decision to deny access to the remainder of the records at issue. 


 
3. In order to verify compliance with this order, I order the Ministry to provide me with a 


copy of the records which are disclosed to the appellant pursuant to Provision 1, only 


upon request 
 


 
 
 


 
 


 
 
 


 
 


Original signed by:                                 December 31, 1993          
Irwin Glasberg 
Assistant Commissioner 
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APPENDIX A 


 


 


INDEX OF RECORDS AT ISSUE 


 


A. RECORDS ORIGINALLY DENIED IN FULL 


RECORD  


 


DESCRIPTION 


 
NO. OF 


PAGES 


DECISION 


 


EXEMPTION 


5 


Memo from legal consultant to 


Director, Legal Services, MITT, 


March 5/92 2 denied 


19 


6 


Letter to Director Human 


Resources, MITT from a named 


law firm, March 5/92 5 denied 


19 


7 


Letter to Director, Legal 


Services, MITT from Attorney 
General's Office, Feb. 24/92 2 denied 


19 


8 


Draft Proposed Financing 


Structure, Technology Centre, 
July/91 8 denied 


17(1)(a), (b) 


and (c) 
 


9 
Technology Centre, Executive 


Summary 2 denied 
17(1)(a), (b) 


and (c) 


10 


Consolidated Statement, Technology 


Centre Impact 3 denied 


17(1)(a), (b) 


and (c) 


11 
Draft Consolidated Balance Sheet 


3 denied 
17(1)(a), (b) 


and (c) 


12 


Forecasted Capital and R&D 


Investments with attachments 6 denied 


17(1)(a), (b) 


and (c) 


13 
Sample of key competitors 


1 denied 
17(1)(a), (b) 


and (c) 


14 
Technology Centre (description), Nov. 


22/90 21 denied 
17(1)(a), (b) 


and (c) 


15 


Draft summary of planned activities 


(1991-1995), June 25/90 11 denied 


17(1)(a), (b) 


and (c) 
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A. RECORDS ORIGINALLY DENIED IN FULL 


RECORD  


 


DESCRIPTION 


 


NO. OF 


PAGES 


DECISION 


 


EXEMPTION 


16 


 


 


Memo from Business Development 


Branch to Director Domestic Industry 
Support, MITT respecting project 


evaluation, Feb. 12/91 


25 


 


 


Denied 


 


 


17(1)(a), (b) and 


(c) 


17 


Letter from  corporation to Deputy 


Minister, MITT, June 6/90 1 denied 


17(1)(a), 


(b) and (c) 


18 
Visitors itinerary 


1 denied 
17(1)(a), 


(b) and (c) 


19 


Fact sheet on corporation 


1 denied 


17(1)(a), 


(b) and (c) 


20 


Legal opinion from  a named law firm 


to the corporation, Apr. 12/92, with 
fax cover letter to MITT 4 denied 


17(1)(a), 


(b) and (c) 


21 
Legal opinion from a named law firm 


to corporation, Feb. 10/92   11 denied 
17(1)(a), 


(b) and (c) 


22 


Undated and untitled  memorandum 


respecting IMSAC 2 denied 


17(1)(a), 


(b) and (c) 


23 


Memorandum of Understanding 


between the corporation and the 
Department of Industry, Science and 
Technology- Draft 3 11 denied 


17(1)(a), 


(b) and (c) 


24 
Letter to the corporation from a named 


association, Aug 15/90 2 denied 
17(1)(a), 


(b) and (c) 


25 
Corporation's internal memo, Feb. 


28/91 2 denied 
17(1)(a), 


(b) and (c) 


26 


Letter from corporation to Director, 


Industry Support, MITT, Feb. 20/92 4 denied 


17(1)(a), 


(b) and (c) 
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A. RECORDS ORIGINALLY DENIED IN FULL 


RECORD  


 


DESCRIPTION 


 
NO. OF 


PAGES 


DECISION 


 


EXEMPTION 


27 


Corporation's Interim Results fiscal 


1992 3 denied 


17(1)(a), (b) and 


(c) 


28 
Corporation's Consolidated Financial 


Statements, July 31/89 8 denied 
17(1)(a), (b) and 


(c) 


29 


Corporation's Consolidated Financial 


Statements, July 31/90 8 denied 


17(1)(a), (b) and 


(c) 


30 
Corporation's Consolidated Financial 


Statements, July 31/91 8 denied 
17(1)(a), (b) and 


(c) 


58 


 


 


Corporation's Draft Business Plan, 


July 6/90 
34 plus 


appendix 


 denied 


17(1)(a), (b) and 


(c) 


59 


 


Corporation's Draft Financing 


Memorandum, Sept. 11/91 
16 plus 


appendix denied 


17(1)(a), (b) and 


(c) 


60 
Corporation's Proposal to Minister, 


MITT, Oct. 21/91 13  denied 
17(1)(a), (b) and 


(c) 


61 


Corporation's Historical Statements, 


Jan. 22/92 7 denied 


17(1)(a), (b) and 


(c) 


62 


Corporation's Capital Expenditure 


Plan with fax cover letter to MITT, 
Jan. 23/92 2 denied 


17(1)(a), (b) and 


(c) 


63 


Corporation's Contact Summary and 


Financial Statements, with fax cover 
letter to MITT, Feb. 26/92 8 denied 


17(1)(a), (b) and 


(c) 


64 Cabinet Submission, March 4/92  denied 12(1)(b) 


65 
Agenda - Provincial Investments 


Review Committee, Jan. 28/92 1 denied 
12(1) 


66 Agenda for CCELP, Mar. 12/92 1 denied 12(1)(a) 
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DESCRIPTION 


 
NO. OF 


PAGES 


DECISION 


 


EXEMPTION 


67 


Provincial Investment Committee 


Proposal Review, Jan. 28/92 2 denied 


12(1) 


68 Overheads from presentation to PIRC. 5 denied 12(1) 


69 Briefing note, CCELP, Mar. 5/92 3 denied 12(1) 


B. RECORDS ORIGINALLY DENIED IN PART 


31 


Letter from corporation to Industry, 


Science and Technology Canada, June 
27/90 3 


denied in part 


 


17(1)(a), (b) and 


(c) 


32 


Letter from corporation to Cabinet 


Office, May 24/91 
6 


denied in part 


 


17(1)(a), (b) and 


(c) 


33 


Letter from corporation to Director, 


Business Development, MITT, Sept. 
3/91 1 


denied in 


part 


17(1)(a), (b) and 


(c) 


34 
Corporation's internal memo, March 


19/92 2 
denied in 


part 


17(1)(a), (b) and 


(c) 


35 


Letter from corporation to Business 


Development Branch, MITT, Sept. 


30/91 


1 with 


record 


59 denied in part 


17(1)(a), (b) and 


(c) 


36 


Letter from corporation to Business 


Development, MITT, Sept. 11/91 


1 


  denied in part 


17(1)(a), (b) and 


(c) 


37 


Letter from corporation to Business 


Development Branch, MITT, Feb. 
17/92 2 denied in part 


17(1)(a), (b) and 


(c) 


38 


MITT Internal memo from Business 


Development Branch to Domestic 
Industry Support Branch, Oct. 15/90 5 denied in part 


17(1)(a), (b) and 


(c) 
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OF 


PAG


ES 
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ON 


EXEMPT


ION 


39 


Letter from corporation to Business 


Development Branch, MITT, Dec. 
5/90 1 denied in part 


17(1)(a), (b) and 


(c) 


40 


Minister's House Briefing Note - 


Financial Assistance to Corporation, 


Nov. 7/91 2 denied in part 


17(1)(a), (b) and 


(c) 


41 


Briefing Note and  letters received 


regarding  Technology Centre 


Proposal, May 7/92 5 denied in part 


17(1)(a), (b), (c) 


and 21 


42 


Minister's Briefing Note - Plastics, 


Machinery and Tooling Sector 


Initiatives, 
Aug. 28/91 2 denied in part 


17(1)(a), (b) and 


(c) 


43 


Minister's House Briefing Note 


respecting another named corporation,   
April 1/92 2 denied in part 


17(1)(a), (b) and 


(c) 


44 
Briefing Note respecting another 


named corporation, Jan. 28/92 2 denied in part 
17(1)(a), (b) and 


(c) 


45 
Briefing Note respecting another 


named corporation, March 9/92 3 denied in part  
17(1)(a), (b), (c) 


and 12(1) 


46 


MITT Internal memo from Business 


Development Branch to Domestic 
Industry Support, Branch, Feb. 4/92 3 denied in part 


17(1)(a), (b) and 


(c) 


47 
Minister's Briefing Note - meeting 


with corporation, Nov. 22/90 3 denied in part 
17(1)(a), (b) and 


(c) 


48 


Briefing Note on corporation, 


Nov. 11/91 4 denied in part 


17(1)(a), (b) and 


(c) 







 


 


 


 


  [IPC Order P-604/December 31, 1993] 


  


- 6 - 


 


INDEX OF RECORDS AT ISSUE 


 


B. RECORDS ORIGINALLY DENIED IN PART 


RECO


RD  DESCRIPTION 
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OF 


PAG


ES 
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ON 
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ION 


49 


Briefing Note - meeting with 


corporation, 
Oct. 19/91 4 denied in part 


17(1)(a), (b) and 


(c) 


50 


Briefing Note - meeting with 


corporation, 


Aug. 23/91 2 denied in part 


17(1)(a), (b) and 


(c) 


51 


Premiers Briefing Note respecting two 


corporations, 


Apr. 29/92 2 denied in part 


17(1)(a), (b) and 


(c) 


52 


Deputy Minister's Briefing Note - visit 


to corporation, 


May 24/90 1 denied in part 


17(1)(a), (b) and 


(c) 


53 


MITT Internal Memo from Industry 


Adjustment Section to file, Dec. 14/90 2 denied in part 


17(1)(a), (b) and 


(c) 


54 
MITT Internal Memo from Manager, 


Capital Projects to file, Sept. 9/88 2 denied in part 
17(1)(a), (b) and 


(c) 


55 


Letter from corporation to Manager, 


Capital Projects - MITT, Jan. 5/89 1 denied in part 


17(1)(a), (b) and 


(c) 


56 


MITT Internal Memo from Asst. 


Deputy Minister, Industry and 
Technology to Director, Domestic 


Industry Support Branch, 
Feb. 26/92 4 denied in part 


12(1) and 


17(1)(a), (b) and 
(c)  


57 


MITT - Memo from Agent 


General/Asia to Deputy Minister with 
attachments, April 8/91 9 denied in part 


17(1)(a), (b) and 


(c) 
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NATURE OF THE APPEAL: 


 
In 1986, Ontario enacted the Provincial Nuclear Emergency Plan (PNEP) in order to deal with nuclear 


accidents up to a certain level of severity.  In the same year, following the nuclear accident at Chernobyl, the 


provincial government established a number of committees to consider the safety of Ontario Hydro's 


CANDU reactors.  One such committee was designated as "Provincial Working Group #8" (the Working 


Group). 


 


The objective of the Working Group, which was made up of government officials and scientists, was to 


review the technical basis for nuclear emergency planning in Ontario and to make appropriate 


recommendations to the provincial government.  The report of the Working Group was circulated to many 


individuals and groups before being finalized in 1988.  The provincial government considered the 


recommendations of the Working Group in developing a Cabinet Submission which was presented to the 


Cabinet Committee for Environmental Planning on September 30, 1993. 


  


The requester in this appeal, which is brought under the Freedom of Information and Protection of Privacy 


Act (the Act), is a member of a public interest group.  He asked Ontario Hydro (Hydro) for access to all 


documents respecting possible revisions to the PNEP.  Among other things, the requester sought 


information on the requirement to pre-distribute "stable iodine" or potassium iodine to the public in the event 


of a nuclear emergency, the zone around each nuclear reactor to be covered by the plan and the 


recommendations of the Working Group on the subject of emergency planning.  The requester also wished 


to receive access to a number of identified documents pertaining to these and related subjects. 


 


Hydro located a total of 24 records that were responsive to the request (four of which had two parts) and 


agreed to release eight of these documents to the requester in their entirety.  The Ministry made the 


decision, however, not to disclose the remaining 16 records, either in whole or in part, based on the Cabinet 


records exemption found in section 12(1) the Act.  The requester appealed this decision to the 


Commissioner's office.  


 


During the mediation stage of the appeal, Hydro agreed to release portions of two of the undisclosed 


records to the appellant.  The contents of the 14 records which remain at issue in this appeal are generally 


described in Appendix "A" which is attached to this order.  For ease of reference, I have retained the 


original numbering scheme adopted by Hydro.  The documents in question consist of letters, memoranda, 


briefing notes, minutes and various analyses of the Cabinet Submission and other reports. 


    


A Notice of Inquiry was provided to the appellant and Hydro.  Representations were received from both 


parties.  Since some of the records identified by Hydro made reference to Cabinet documents, I also invited 


the Ministry of the Solicitor General and Correctional Services (the institution which prepared the Cabinet 


Submission) to provide the Commissioner's office with its views on the applicability of the Cabinet records 


exemption.  The Ministry chose not to make a separate submission but instead relied on the representations 


advanced by Hydro. 
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In his representations, the appellant took the position that, based on section 11 of the Act (obligation to 


disclose a grave environmental, health or safety hazard), Hydro ought to have released the contents of these 


documents to the public.  In its representations, Hydro claimed for the first time that section 13(1) of the Act 


(the advice or recommendations exemption) applied to each of the records at issue.  


 


DISCUSSION: 
 


THE RAISING OF ADDITIONAL DISCRETIONARY EXEMPTIONS LATE IN THE 


APPEALS PROCESS 


 


On April 27, 1994, the Commissioner's office provided Hydro with a Confirmation of Appeal which 


indicated that, based on a policy adopted by the Commissioner's office, Hydro would have 35 days from 


the date of the confirmation (until June 2, 1994) to raise any  discretionary exemptions not originally claimed 


in its decision letter.  No additional exemptions were put forward during this period.  


 


It was not until August 22, 1994, following the issuance of the Notice of Inquiry, that Hydro indicated for 


the first time that it wished to rely on section 13(1) of the Act (the advice or recommendations exemption) 


to deny access to 12 of the records at issue. 


 


Previous orders issued by the Commissioner's office have held that the Commissioner or his delegate has 


the power to control the manner in which the inquiry process is undertaken.  This includes the authority to 


set time limits for the receipt of representations and to limit the time frame during which an institution can 


raise new discretionary exemptions not originally cited in its decision letter. 


 


In Order P-658, Inquiry Officer Anita Fineberg explained why the prompt identification of discretionary 


exemptions is necessary to maintain the integrity of the appeals process.  She indicated that, unless the 


scope of the exemptions being claimed is known at an early stage in the proceedings, it will not be possible 


to effectively seek a mediated settlement of the appeal under section 51 of the Act. 


 


Inquiry Officer Fineberg also pointed out that, where a new discretionary exemption is raised after the 


Notice of Inquiry is issued, it will be necessary to re-notify all parties to an appeal to solicit additional 


representations on the applicability of the new exemption.  The result is that the processing of the appeal will 


be further delayed.  Finally, Inquiry Officer Fineberg made the important point that, in many cases, the value 


of information which is the subject of an access request diminishes with time.  In these situations, appellants 


are particularly prejudiced by delays arising from the late raising of new exemptions. 


 


 


 


The objective of the policy enacted by the Commissioner's office is to provide government organizations 


with a window of opportunity to raise new discretionary exemptions but not at a stage in the appeal where 


the integrity of the process is compromised or the interests of the appellant prejudiced. 


 


In the present case, the Ministry was advised of this policy yet decided to rely on a new discretionary 


exemption almost four months after the Confirmation of Appeal was issued.  Since the Ministry has failed to 


advance any arguments to indicate why the 35-day time limit should not apply in the present appeal, I will 
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not consider the application of the section 13(1) exemption in this appeal. 


 


OBLIGATION TO DISCLOSE A GRAVE ENVIRONMENTAL, HEALTH OR SAFETY 


HAZARD 


 


In his representations, the appellant takes the position that Hydro is obliged to disclose the 14 records 


which remain at issue by virtue of section 11 of the Act.  This provision states that: 


 


Despite any other provision of this Act, a head shall, as soon as practicable, disclose any 


record to the public or persons affected if the head has reasonable and probable grounds to 


believe that it is in the public interest to do so and that the record reveals a grave 


environmental, health or safety hazard to the public. 


 


In Order P-482, Inquiry Officer Holly Big Canoe addressed the potential application of section 11 to an 


appeal brought under the Act.  She approached the matter in the following fashion: 


 


Section 11 of the Act is a mandatory provision which requires the head to disclose records 


in certain circumstances.  The duties and responsibilities set out in section 11 of the Act 


belong to the head alone.  As a result, the Information and Privacy Commissioner or his 


delegate do not have the power to make an order pursuant to section 11 of the Act. 


 


I agree with this interpretation and adopt if for the purposes of this appeal.  It follows that I do not have the 


authority to review Hydro's decision not to release the records under section 11 for the purposes of the 


present appeal. 


   


Where, however, an appellant takes the position that there exists a public interest in the disclosure of a 


record, it is entirely appropriate for the Commissioner's office to consider whether the document in question 


might be released under section 23 of the Act (the public interest override provision).  I shall return to this 


issue later in the order.  


 


 


 


 


THE PURPOSES OF THE ACT 


 


In determining whether an appellant should receive access to a record, it is important to take into account 


the objects of Ontario's freedom of information scheme as set out in sections 1(a)(i) and (ii) of the Act.  


There, it is stated that the purposes of the legislation are: 


 


to provide a right of access to information under the control of institutions in accordance 


with the principles that (i) information should be available to the public and (ii) necessary 


exemptions from the right of access should be limited and specific.  


 


Section 10(2) of the Act, which establishes the principle of severance, is another important provision to 


consider.  This section requires that an institution disclose as much of a record as can reasonably be severed 
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without releasing the information which properly falls within a statutory exemption.        


 


I will be applying each of these legislative provisions in determining whether Hydro is entitled to withhold the 


14 records at issue from disclosure. 


 


CABINET RECORDS 


 


Hydro claims that either the introductory wording of section 12(1) of the Act and/or sections 12(1)(b), (c), 


(d) or (e) apply to exempt Records 1, 2, 3, 4, 5, 6(b), 7, 8, 9(b), 10, 12, 17(b), 19 and 20(b) from 


disclosure in their entirety.  These provisions collectively state that:    


 


A head shall refuse to disclose a record where the disclosure would reveal the substance of 


deliberations of the Executive Council or its committees, including, 


...  


 


(b) a record containing policy options or recommendations 


submitted, or prepared for submission, to the Executive 


Council or its committees; 


 


(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that does 


contain background explanations or analyses of problems 


submitted, or prepared for submission, to the Executive 


Council or its committees for their consideration in making 


decisions, before those decisions are made and 


implemented; 


 


 


(d) a record used for or reflecting consultation among 


ministers of the Crown on matters relating to the making 


of government decisions or the formulation of government 


policy; 


 


(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to be 


brought before the Executive Council or its committees, 


or are the subject of consultations among ministers relating 


to government decisions or the formulation of government 


policy;  


... 


 


It has been determined in a number of previous orders that the use of the term "including" in the introductory 


wording of section 12(1) means that the disclosure of any record which would reveal the substance of 


deliberations of the Executive Council or its committees (not just the types of records listed in the various 


parts of section 12(1)), qualifies for exemption under section 12(1). 
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Other orders have held that a record which has never been placed before an Executive Council or its 


committees may nonetheless qualify for exemption under the introductory wording of section 12(1).  This 


result will occur where a government organization establishes that the disclosure of the record would reveal 


the substance of deliberations of an Executive Council or its committees, or that its release would permit the 


drawing of accurate inferences with respect to the substance of deliberations of an Executive Council or its 


committees. 


  


In its representations, Hydro indicates that the records at issue in this appeal relate to a Cabinet Submission 


prepared by the Solicitor General (now the Minister of the Solicitor General and Correctional Services) for 


transmittal to the Cabinet Committee for Environmental Planning.  The purpose of this submission was to 


seek approval from Cabinet to change the scope of the PNEP.  


 


Hydro further indicates that the Cabinet Submission was  considered by the Cabinet Committee in the Fall 


of 1993.  The contents of the Submission were not endorsed and Hydro indicates that there has been no 


subsequent change to the status of the document. 


 


The appellant, for his part, submits that Hydro should not be entitled to apply the Cabinet records 


exemption to internal documents which simply reflect Hydro's comments on proposed changes to a 


government program.  He emphasizes that Hydro is not part of the government and, on this basis, should be 


treated like any other third party which has provided information to the Ministry. 


   


I will first determine whether the records at issue are exempt from disclosure under the introductory wording 


of section 12(1).  This preamble states that an institution must refuse to release a record where such 


disclosure would reveal the substance of deliberations of an Executive Council or one of its committees.  To 


assist me in this analysis, I have obtained a copy of the September 30, 1993 Cabinet Submission directly 


from the Ministry.  


 


Following a careful review of the representations provided by the parties and my assessment of the 


documents at issue, I find that the disclosure of Records 9(b) and 20(b) in their entirety and all or parts of 


the pages of the following records would reveal the substance of deliberations of the Executive Council or 


its Committee for Environmental Planning:  page 1 of Record 1; pages 1 to 7, 9 to 14 and 22 of Record 2; 


pages 1 to 4 of Record 3; pages 1 to 7 of Record 4; pages 1 to 4 of Record 5; pages 1 and 3 to 7 of 


Record 6(b); pages 1 to 5 and 9 to 12 of Record 7; pages 1 to 5 of Record 8; page 1 of Record 12 and 


pages 1 and 3 to 5 of Record 19. 


 


The relevant contents of these documents (which I have highlighted in yellow on the copy of the documents 


to be sent to Hydro's Freedom of Information and Privacy Co-ordinator) would, if released, either directly 


disclose the theme or subject of Cabinet's discussions or permit the drawing of accurate inferences with 


respect to the substance of those deliberations. 


 


I will next determine whether sections 12(1)(b), (c), (d) or (e) of the Act apply to exempt Records 1, 2, 3, 


4, 5, 6(b), 7, 8, 10, 12, 17(b) and 19 for disclosure. 


 


In its representations, Hydro claims that Records 5, 6(b), 7, 8 and 19 must be withheld under section 
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12(1)(b) of the Act.  For this exemption to apply to a document, the record in question must contain policy 


options or recommendations and it must have been submitted or prepared for submission to the Executive 


Council or its committees.  


 


I have carefully reviewed the portions of the records which have not already been exempted from disclosure 


under the introductory wording of section 12(1).  There is no evidence before me to indicate that the 


relevant parts of these records were either submitted or prepared for submission to the Executive Council or 


its committees.  On this basis, I find that the section 12(1)(b) exemption does not apply to the records in 


question. 


  


Hydro next claims that Records 1, 2, 4, 5, 6(b), 7, 8, 10, 12, 17(b) and 19 are exempt from disclosure 


under section 12(1)(c) of the Act.  For this provision to apply, the record at issue must contain background 


explanations or analyses of problems and it must have been submitted or prepared for submission to the 


Executive Council or its committees for their consideration in making decisions before those decisions are 


made and implemented.  In addition, it is necessary for the document, itself, to have been submitted or 


prepared for submission in this fashion (Order 188).   


 


I have carefully reviewed the relevant portions of the 11 records for which this exemption has been claimed 


in conjunction with the representations provided by Hydro.  Once again, I have not been supplied with any 


evidence to indicate that any of these documents were actually submitted or prepared for submission to 


Executive Council or one of its committees.  On this basis, I find that Hydro cannot rely on section 12(1)(c) 


of the Act to withhold these records from disclosure. 


 


Hydro then submits that section 12(1)(d) of the Act applies to exempt Record 6(b) and 10 from disclosure. 


 For Hydro to successfully rely on this provision, it must demonstrate that the two documents were either 


used for or reflect consultation among ministers of the Crown on matters relating to the making of 


government decisions or the formulation of government policy (Order 206). 


 


In its representations, Hydro indicates that the records in question reflect consultation among certain ministry 


staff for transmittal to their respective ministers.  Hydro also states that the contents of the records were 


used to formulate the Cabinet Submission. 


 


I have carefully reviewed the contents of Records 6(b) and 10 in conjunction with the representations 


provided by Hydro.  I find that neither of these records reflects consultations among ministers of the Crown. 


 In addition, there is no evidence before me that the two documents were actually used for consultation 


among the ministers in question.  On this basis, I find that Hydro cannot rely on section 12(1)(d) to withhold 


the two records from disclosure. 


 


Finally, Hydro claims that Records 1, 2, 3 and 6(b) are exempt from disclosure under section 12(1)(e) of 


the Act.  For this provision to apply, Hydro must establish that these documents were prepared to brief a 


minister in relation to matters that are either (a) before or proposed to be brought before the Executive 


Council or its committees or (b) the subject of consultations among ministers relating to government 


decisions or the formulation of government policy. 


 


Hydro indicates that each of the four records was prepared to brief a minister on matters relating to the 
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Cabinet Submission or formed the subject of consultations between the pertinent parties on this subject.  


With respect to Records 2, 3 and 6(b), there is no evidence before me that these documents were actually 


prepared for either of the ministerial purposes outlined in section 12(1)(e).  Furthermore, while pages 1, 2, 3 


and 9 of Record 2 appear to constitute briefing materials, Hydro has not established to my satisfaction that 


these documents were prepared to brief a minister. 


 


Record 1 presents a different sort of issue.  This is a letter authored by a Hydro official which is addressed 


to the former Solicitor General.  Based on the contents of the document, it is clear that this letter was 


unsolicited.  The question is whether a document of this sort could reasonably be said to constitute "briefing 


materials" for the purposes of section 12(1)(e) of the Act. 


 


In my view, and in the context of the Cabinet records exemption, the term briefing materials should be 


restricted to documents prepared or assembled by ministry staff for consideration by 


 


their minister or a fellow Cabinet member.  The corollary of this statement is that materials provided to a 


minister by a third party would fall outside the scope of the section 12(1)(e) exemption.  I believe that this 


interpretation reflects the ordinary meaning applied to the term briefing materials within government.  This 


approach is also consistent with the principle that necessary exemptions from the right of access should be 


limited and specific. 


 


The result is that Hydro cannot rely on section 12(1)(e) of the Act to exempt the four records from 


disclosure. 


 


In undertaking my analysis of the records at issue, I also wish to point out that Records 10 and 17(b) in their 


entirety as well as pages 6 to 8 of Record 7 focus on the recommendations of the Working Group and do 


not refer to the Cabinet Submission.  In addition, the subject referred to on pages 15 to 18 of Record 2 is 


one which Cabinet explicitly excluded from the ambit of its discussions.  On this basis, I find that the 


identified portions of these records do not qualify for exemption under any aspect of the section 12(1) 


exemption.        


 


In his representations, the appellant has argued that Hydro should not be entitled to rely on any of the 


section 12(1) exemptions for documents which merely contain its views on possible changes to a 


government program.  I have previously found, however, that the contents of 12 of the records at issue 


relate in a direct way to the deliberations of the Executive Council or one of its committees.  That being the 


case, the identity of the authors of these documents is not a material consideration in this analysis. 


 


The result is that Hydro is entitled to rely on the Cabinet records exemption to withhold Records 9(b) and 


20(b) from disclosure in their entirety as well as the highlighted portions of the 10 additional records which I 


have identified in this order. 


 


CONSENT TO WAIVE THE CABINET RECORDS EXEMPTION 


 


In his representations, the appellant puts forward three arguments to suggest that Cabinet has implicitly 


consented to release all of the records at issue.  I will deal with these submissions in this section of the order.  
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The issue of when Cabinet can consent to disclose records which would otherwise be subject to the 


Cabinet records exemption is addressed in section 12(2)(b) of the Act.  This provision stipulates that, 


despite section 12(1), the head of an institution shall not refuse to disclose a record where the Executive 


Council for which the record has been prepared consents to the release of the document. 


 


The appellant's first submission in this regard is that, since the Ministry has already released all or parts of 


the Cabinet Submission to one third party (Hydro), this amounts to public disclosure for the purposes of the 


Act.   


 


 


I am unable to accept this proposition.  I believe that, in developing the new PNEP, the provincial 


government had the right to obtain input from third parties on the technical issues to be addressed in the 


materials prepared for Cabinet.  I also find that, in sharing excerpts from its Cabinet Submission and related 


documents with Hydro, the Ministry had no intention of placing these records in the public domain.  On this 


basis, I cannot conclude that the Ministry's decision to share certain written materials with Hydro has made 


these documents publicly available. 


 


The appellant next contends that Hydro has previously disclosed a number of the records relating to the 


PNEP during the course of a constitutional challenge to the Federal Nuclear Liability Act.  He indicates that, 


among these documents, is Record 17(b) (which contains Hydro's comments on the report of the Working 


Group).  Since the appellant has not provided me with a copy of this document, I cannot state with certainty 


that it is an exact duplicate of Record 17(b).  I have, in any event, found that this record does not qualify for 


exemption under section 12(1) of the Act. 


 


Finally, the appellant claims that the contents of certain other documents have been disclosed to the public 


unofficially -- ostensibly through information "leaks".  He takes the position that this method of release 


represents yet another reason for not allowing Hydro to rely on the Cabinet records exemption.  


    


For the purposes of this discussion, I will accept the appellant's claim that some of the records at issue have 


been disclosed to individuals or groups without the consent of Hydro.  As a matter of principle, I consider it 


to be unfair to preclude an institution from relying on a mandatory exemption for records that have been 


released without its knowledge.  On this basis, I am not prepared to support the appellant's argument that 


Hydro should be barred from claiming the Cabinet records exemption for the documents in question. 


 


I will now return to the analysis of section 12(2)(b) of the Act.  Previous orders issued by the 


Commissioner's office have held that, while the Cabinet consent provision does not impose a requirement on 


the head of an institution to seek the consent of the Executive Council to release the relevant records in 


every case, the head must at a minimum turn his or her mind to this issue. 


  


In its representations, Hydro indicates that its head considered whether Cabinet consent should be sought 


under section 12(2)(b) of the Act to release the records for which the section 12(1) exemption had been 


claimed.  The decision reached was that such consent should not be obtained.  I have reviewed the reasons 


advanced by Hydro to support this decision and I find nothing improper in the manner in which the head of 


the institution exercised his discretion in the present case. 
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PUBLIC INTEREST IN DISCLOSURE 


 


In his representations, the appellant submits that the records at issue could verify the proposition that the 


province's level of emergency preparedness to deal with a large release of radioactive materials from a 


nuclear reactor accident is inadequate.  He also states that the operation of large nuclear generating stations 


in areas of high population density, with what he labels as outmoded emergency plans, constitutes a serious 


environmental and public health issue.      


 


When an appellant advances arguments of this nature, the Commissioner or his delegate will ordinarily 


consider whether section 23 of the Act  applies such that the documents in question should be disclosed to 


the public.  Where, however, the Cabinet records exemption has successfully been claimed to withhold a 


series of records from disclosure (which is the case in the present appeal), section 23 is not available and I 


have no authority to apply this provision to the records in question. 


 


Having made this determination, I must observe that the subject of emergency preparedness is a matter of 


considerable importance to the general public.  To understand its significance, one need only reflect on the 


nuclear catastrophe at Chernobyl and the recent earthquake in Kobe, Japan.  In my view, the issues 


surrounding the province's ability to prepare for a nuclear emergency are quintessentially those which should 


be the subject of informed public debate.  In order for such discussions to take place, it is essential that the 


government's decision making process be open and transparent.   


 


Were it not for the fact that the records at issue are subject to the Cabinet records exemption, I would have 


had no hesitation in finding that there exists a compelling public interest in the disclosure of these documents 


which clearly outweighs the purposes of the exemptions found in the Act.   


 


Given the importance of the subject in question, I would encourage Hydro and the Ministry to provide the 


appellant and the public with updated information on the state of the nuclear preparedness debate and how 


the government plans to address this subject in the future.   


 


ORDER: 
 


1. I uphold Hydro's decision to rely on section 12(1) of the Act to deny access to Records 9(b) and 


20(b) in their entirety and to the those portions of Records 1, 2, 3, 4, 5, 6(b), 7, 8, 12 and 19 


which I have highlighted in yellow on the copy of these records which I have provided to Hydro's 


Freedom of Information and Privacy Co-ordinator with a copy of this order. 


 


2. I order Hydro to disclose to the appellant Records 10 and 17(b) in their entirety and all or parts of 


the pages of the following records which I have not highlighted: 


 


page 1 of Record 1; pages 1, 2, 6 to 9 and 15 to 23 of Record 2; pages 


1, 2 and 4 of Record 3; pages 1, 6 and 7 of Record 4; pages 1 and 4 of 


Record 5; pages 1 to 5 and 7 of Record 6(b); pages 2, 3 and 5 to 9 of 
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Record 7; pages 1 and 2 of Record 8; page 1 of Record 12 and pages 1 


and 2 of Record 19. 


 


within thirty-five (35) days after the date of this order but not earlier than the thirtieth (30th) day 


after the date of this order. 


 


3. In order to verify compliance with this order, I reserve the right to require that Hydro provide me 


with a copy of the records which are disclosed to the appellant pursuant to Provision 2 of this 


order. 


 


 


 


 


 


 


 


 


 


 


 


 


Original signed by:                                                April 10, 1995                  


Irwin Glasberg 


Assistant Commissioner 
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APPENDIX "A" 


INDEX OF RECORDS AT ISSUE     


 


 
 
 RECORD     


 NUMBER 


 


  


DESCRIPTION 


 


 


 EXEMPTION(S) 


      CLAIMED 


 


  DECISION 


 ON RECORD 


 


1 


 


 
Letter dated November 1, 1993 from a Hydro official to the former 


Solicitor General 


 
12(1)(c) and (e) 


 
Disclosed in 


part 


 
 2 2 


 
Briefing notes dated October 12, 1993 respecting the issues raised in 


the Cabinet Submission to which is attached (a) a two-page excerpt 


from the Cabinet Submission, (b) a summary of the costs associated 


with implementing the Cabinet Submission, (c) a fax covering sheet 


dated "October 7" from an official within the Ministry of 


Environment and Energy (MOEE) to an official within Hydro 


documenting Hydro's concerns about the Cabinet Submission, (d) a 


document entitled "Nuclear Preparedness Projects to Be Funded by 


Ontario Hydro", (e) a document entitled "Ministry of the Solicitor 


General and Correctional Services Emergency Planning Ontario - 


Request for Funding Contribution Provincial Operations Centre", (f) 


a fax covering sheet dated August 26, 1993 from an official of the 


Ministry to an official from Hydro respecting the costs of a new 


EPO facility and (g) a document entitled "Summary of the Cons of 


KI Pre-Distribution"   


 
12(1)(c) and (e) 


 
Disclosed in 


part 


 
 3 


 
Letter dated October 27, 1993 from an official of the MOEE to the 


Ministry along with an attachment provided by Hydro dated October 


26, 1993 on the financial implications associated with implementing 


the Cabinet Submission  


 
 12(1)(e) 


 
Disclosed in 


part 


 
 4 


 
Internal briefing analysis of the Cabinet Submission prepared by a 


Hydro official dated October 20, 1993 


 
 12(1)(c) 


 
Disclosed in 


part 


 
 5 


 
Letter dated March 13, 1992 from a Ministry official to a Hydro 


official regarding the contents of the Cabinet Submission 


 
12(1)(b) and (c)  


 
Disclosed in 


part 


 
 6(b) 


 
Memorandum from the Deputy Minister of the MOEE to the Deputy 


Minister of the Ministry dated February 20, 1992 regarding the draft 


Cabinet Submission to which is attached  


(a) a memorandum from an official of the MOEE to his Deputy 


Minister regarding the same subject and (b) the notes of a meeting 


involving officials from the MOEE and Hydro dated February 13, 


1992 


 
12(1),(b), (c), 


(d) and (e) 


 
Disclosed in 


part 


 
 7 


 
Two briefing notes, dated February 4 and 5, respectively, regarding 


the proposed Cabinet Submission, a "Dissenting Minute" issued by a 


Hydro official regarding the recommendations of Working Group 


#8, a copy of Record 16 which Hydro has previously disclosed to 


the appellant, a letter dated May 2, 1988 from a Hydro official to the 


 
12(1)(b) and (c) 


 
Disclosed in 


part 
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 RECORD     


 NUMBER 


 


  


DESCRIPTION 


 


 


 EXEMPTION(S) 


      CLAIMED 


 


  DECISION 


 ON RECORD 


former Solicitor General, an agreement on funding dated 


October 24, 1991 between Hydro and the Ministry and the results of 


a Decima poll on nuclear safety dated January 1991   


 
 8 


 
Internal Hydro memorandum dated March 11, 1991 which examines 


the cost implications of the Cabinet Submission 


 
12(1)(b) and (c) 


 
Disclosed in 


part 


 
 9(b) 


 
A summary of an earlier draft of the Cabinet Submission dated June 


18, 1990 which Hydro indicates was prepared by the Ministry 


 
12(1)(b) 


 
Withheld 


 
 10 


 
Minutes of a meeting convened on April 20, 1990 to discuss the 


report of Working Group #8 to which is attached a series of 


recommendations from that report 


 
12(1)(c) and (d) 


 
Disclosed in 


full 


 
 12 


 
Internal Hydro memorandum dated February 22, 1990 regarding the 


contents of the Cabinet Submission 


 
12(1)(c) 


 
Disclosed in 


part 


 
 17(b) 


 
Hydro's comments on the report of Working Group #8 dated 


November 14, 1988 to which is attached an extract from an article 


 
12(1)(c) 


 
Disclosed in 


full 


 
 19 


 
Internal Hydro memorandum dated January 27, 1992 regarding the 


Cabinet Submission to which are appended extracts from that 


Submission 


 
12(1)(b) and (c) 


 
Disclosed in 


part 


 
 20(b) 


 
Fax cover sheet dated September 14, 1992 from a Hydro official to 


an MOEE official containing some draft wording for inclusion in the 


Cabinet Submission 


 
12(1)(b), (c), 


(d) and (e) 


 
Withheld 
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Management Board Secretariat
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NATURE OF THE APPEAL: 
 


Management Board of Cabinet (MBC) received a request from the Ontario Federation of Justices of the 


Peace Associations for all documents relating to the Report of the Ontario Justice of the Peace 


Remuneration Commission, 1995 (the Report).  The request identified specific types of records being 


sought, and made it clear that any and all records dealing with MBC=s consideration, analysis and response 


to the Report fell within the scope of the request. 


 


Management Board Secretariat (MBS) identified 49 records (totalling approximately 300 pages) responsive 


to the request.  MBS denied access to all records in their entirety, claiming they fell outside the scope of the 


Act pursuant to section 65(6)3. 


 


The requester (now the appellant) appealed this decision and Appeal P-9700368 was opened. 


 


After considering representations from the parties, and reviewing the records, I issued Order P-1563, in 


which I found that section 65(6)3 did not apply, and that the records were within the jurisdiction of the Act. 


 I ordered MBS to provide the appellant with a decision letter, in accordance with the provisions of section 


29 of the Act. 


 


Shortly after I issued Order P-1563, MBC applied to the Divisional Court for a judicial review of my order. 


 MBS also asked me to stay the provisions of Order P-1563 pending the final disposition of the application 


for judicial review.  After receiving representations from the parties, I denied the request for a stay, and 


required MBS to comply with the provisions of the order.  In my decision, I stated: 


 


If an order for disclosure of records were made at the end of any appeal process, [MBS] 


could seek a stay of such order at that time, pending the hearing of any application for 


judicial review on jurisdictional grounds or on the merits of such a decision. 


 


MBS then provided the appellant with an access decision.  No exemptions were claimed for Records 8, 20, 


23-26, 28-39 and 40.  MBS made the following statement with respect to these records 


 


Given the decision regarding the stay of Order P-1563 ..., the records for which no 


exemptions are claimed are being withheld pending a determination by the Divisional Court 


on judicial review. 


 


MBS denied access to the remainder of the records pursuant to sections 12(1), 13(1), 18(1)(c) and (d), 


and/or 19 of the Act. 


 


The appellant appealed this decision. 


 


I sent a Notice of Inquiry to MBS and the appellant, and received representations from both parties. 
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In its representations, MBS for the first time claimed section 12(1) of the Act as the basis for denying 


access to Records 22, 30 and 39.   Because section 12(1)  is a mandatory exemption, I will consider its 


application to these three records, as well as the other records previously withheld on the basis of section 


12(1). 


 


The records to which access has been denied consist of briefing notes, a House Book note, Management 


Board submissions, correspondence, internal memoranda, analysis material, and facsimiles. 


 


PRELIMINARY MATTERS: 
 


Records for which MBS is claiming no exemptions  


 


The appellant submits that because I refused to stay Order P-1563, he should be provided with immediate 


access to any records for which no exemption is claimed.  In the appellant=s view, Order P-1563 


determined that the Act applies to all responsive records, and that there is no basis for denying access in the 


absence of an exemption claim, or in situations where I determine that a record does not qualify for 


exemption. 


 


I disagree with the appellant=s position.  Passages from the letter I sent to the parties when I denied MBS=s 
request for a stay of Order P-1563 make my position on this issue clear: 


 


If [MBS] decides that no exemptions apply to any particular records, [Order P-1563] 


[does] not provide that these records must be disclosed to the appellant; they simply 


require any such decisions to be identified in the decision letters.  I acknowledge that 


institutions in issuing decision letters would normally disclose records for which no 


exemption is claimed.  However, the existence of an ongoing judicial review on a 


jurisdictional issue takes these cases outside the norm.  If the appellant is advised that no 


exemption claims are made for specific records, there is nothing to prevent him from 


seeking an order from this agency for their disclosure before the judicial review applications 


have been heard and disposed of by the courts.  If this were to occur, the IPC would have 


to take into account the status of the judicial review proceedings before disposing of any 


such appeal or making any order for disclosure. 


... 


 


If [MBS], or the appellant for that matter, wish to challenge in the courts an order of this 


Office on the merits of such an appeal, they may do so without prejudice to [MBS=s] right 


to continue with the jurisdictional challenge at the same time.  If an order for disclosure of 


records were made at the end of any appeal process, [MBS] could seek a stay of such 


order at that time, pending the hearing of any application for judicial review on jurisdictional 


grounds or on the merits of such a decision. 
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I will take into account the status of MBC=s judicial review application in determining the appropriate order 


provision for records which are not subject to any exemption claims, as well as any records I find do not 


qualify for exemption. 


 


Adequacy of the MBS=s decision letter 


 


The appellant complains that MBS=s decision letter was inadequate in that it failed to provide any reasons 


for denying access to the requested information, pursuant to section 29(1)(b)(ii) of the Act.  In the 


appellant=s view, the decision letter did not include a general description of the records and, as a result, the 


appellant argues that it is Aimpossible to make full submissions on the bona fides of the exemptions claimed 


by the Government.@ 
 


MBS=s decision letter provides a general description of the type of records subject to each exemption claim, 


together with an index that sets out a brief description of each individual record and the specific exemptions 


claimed for each.  In my view, MBS=s decision letter satisfies the requirements  of section 29(1)(b)(ii), and I 


find that the appellant has been provided with sufficient information to enable him to address the issues in 


this appeal.  It should also be noted that the two Notices of Inquiry provided to the appellant also describe 


the records and explain the exemptions claimed by MBS.  


 


DISCUSSION: 
 


CABINET RECORDS 


 


MBS claims that Records 1-7, 9-19, 21-22, 30, 39 and 41-49 are exempt from disclosure by virtue of the 


introductory wording of section 12(1) and/or sections 12(1)(a), (b), (c) and (e) of the Act.  These sections 


read as follows: 


 


A head shall refuse to disclose a record where the disclosure would reveal the substance of 


deliberations of the Executive Council or its committees, including, 


 


(a) an agenda, minute or other record of the deliberations or 


decisions of the Executive Council or its committees; 


 


(b) a record containing policy options or recommendations 


submitted, or prepared for submission, to the Executive 


Council or its committees; 


 


(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that does 


contain background explanations or analyses of problems 


submitted, or prepared for submission, to the Executive 


Council or its committees for their consideration in making 
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decisions, before those decisions are made and 


implemented; 


 


(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to be 


brought before the Executive Council or its committees, 


or are the subject of consultations among ministers relating 


to government decisions or the formulation of government 


policy; 


 


By way of background, MBS explains that after the Report was issued, Management Board of Cabinet, a 


committee of Executive Council (Cabinet) considered the remuneration issue for justices of the peace.  


Cabinet also dealt with the issue after each time it was considered by MBC.  MBS states that Cabinet made 


it=s final decision on the remuneration issue in December 1997, and this decision was announced in January 


1998. 


 


The appellant submits that: 


 


... it should be noted that where section 12 is used to justify non-disclosure in this case, it 


must be interpreted strictly and the Government=s burden to demonstrate the applicability of 


the exemption, can only be satisfied if the disclosure of the document in question would 


cause serious harm.  This strict interpretation is mandated by the guarantee of judicial 


independence provided for in section 11(d) of the Charter [of Rights and Freedoms] as the 


records in question deal with the Government=s decisions respecting the remuneration and 


financial security of the Justices of the Peace. 


 


It should be noted that the appellant did not include section 12 within the scope of the Notice of 


Constitutional Question filed in the context of this appeal. 


 


The appellant adds that MBS is precluded in this case from relying on subsections 12(1)(c) and (e), 


because Cabinet has already made a decision on the issues which are the subject matter of the records. 


 


Previous orders have held that section 12(1)(c) (Orders P-60, P-323 and P-1623) and section 12(1)(e) 


(Orders P-22, P-40, P-946 and P-1182) are both prospective in nature.  The use of the present tense in 


these sections preclude their application to matters that have already been considered by the Cabinet or its 


committees.  MBS acknowledges that the subject matter of the records for which these exemptions have 


been claimed was considered by Cabinet which Aultimately made its decision on the remuneration of justices 


of the peace in December 1997, and the decision was announced in January 1998".  Therefore, because the 


subject matter of these records has already been presented to and discussed by Cabinet or one of its 


committees, I find that sections 12(1)(c) and (e) do not apply.  
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However, it has been determined in a number of previous orders that the use of the term Aincluding@ in the 


introductory wording of section 12(1) means that the disclosure of any record which would reveal the 


substance of deliberations of Cabinet or its committees (not just the types of records enumerated in the 


various subparagraphs of section 12(1)), qualifies for exemption under section 12(1).  It is also possible that 


a record which has never been placed before Cabinet or its committees may qualify for exemption under the 


introductory wording of section 12(1).  This result will occur where an institution establishes that the 


disclosure of the record would reveal the substance of deliberations of Cabinet or its committees, or that its 


release would permit the drawing of accurate inferences with respect to the deliberations of Cabinet or its 


committees. 


 


Records 2 (with the exception of the first page), 6, 46 and 47 are all MBC briefing notes that were 


provided to members of MBS as part of their meeting materials.  MBS explains that these records contain a 


list of the items that were being considered, recommendations of MBS staff, as well as analyses, options 


and other comments and recommendations.  MBS further submits that Records 1 and 43, which are 


virtually identical to each other, are also briefing notes, dated 1995, the contents of which were reproduced 


in Records 2, 6, 46 and 47.  The first page of Record 2 and Records 4, 5 and 42 are MBC minutes.  


Record 31 is a memorandum from the Deputy Minister=s Executive Assistant to the Agenda Secretary of 


the Executive Council Office, identifying an item to be considered by Cabinet at its December 13, 1995 


meeting.  MBS submits that disclosure of these records would reveal the substance of deliberations of 


MBC, a committee of Cabinet. 


 


Records 2, 4, 5, 6, 42, 45, 46 and 47 are all clearly identified as records used during the deliberation and 


decision-making process of MBC.  The content of Records 1 and 43 can be similarly characterized, and 


Record 31 contains information which reflects the deliberations of MBC.  In my view, the contents of these 


records relates directly to the issues considered and discussed by MBC, and I find that their disclosure 


would clearly reveal the substance of deliberations of MBC.  Accordingly, these records are exempt under 


the introductory wording of section 12(1).  I also find that the first page of Record 2 and Records 4, 5 and 


42 qualify for exemption under section 12(1)(a). 


 


MBS explains that Records 3, 7, 9-19, 32-38, 41, 45 and 49 are reports and analyses that were used by 


MBS staff in analysing the Report and formulating options for the government=s response.  Specifically, 


MBS states that these records were prepared by MBS in order to develop portions of Records 2, 4, 5, 42, 


46 and 47, the actual Cabinet records. 


 


Records 21, 22 and 44 are described by MBS as communication strategies that were prepared for 


Cabinet=s consideration in December 1997 (Record 44) and December 1995 (Records 21 and 22) 


regarding the issue of the remuneration of justices of the peace.  Record 48 is a more detailed version of 


Record 44 and is in tabular form. 


 


Record 30 is an unsigned draft letter from the Chair of MBC to the Chair of the Remuneration Commission, 


with handwritten notations made by MBS staff.  The final version of this letter is Record 29, for which no 
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exemptions have been claimed.   MBS explains that this record contains an incorrect reference to the fact 


that Cabinet made a decision on a particular issue when, in fact, no such decision had been made. 


 


The Ministry argues that Records 3, 7, 9-19, 21, 22, 30, 32-38, 41, 44, 45, 48 and 49 all deal with 


matters that were ultimately considered by Cabinet, and their disclosure would either reveal the substance of 


the deliberations of Cabinet or permit the drawing of accurate inferences regarding the substances of these 


deliberations. 


 


It is clear from my review of the records and MBS=s representations that MBC and Cabinet considered 


matters relating to the Report and issues stemming from the Report in considerable detail and on a number 


of occasions during 1997.  Having considered the context in which Records  3, 7, 9-19, 21, 22, 30, 32-38, 


41, 44, 45, 48 and 49 were created, and the explanations offered by MBS,  I find that these records all 


relate to this subject matter and, in my view, with the exception of Record 30 and the first four pages of 


Record 22, disclosure of the contents of these records would reveal the substance of deliberations of 


Cabinet and/or MBC.  Therefore, I find that these records, with the exception of Record 30 and the first 


four pages of Record 22, all qualify for exemption under the  introductory wording of section 12(1). 


 


As far as Record 30 is concerned, I do not accept MBS=s position that disclosure of a description of 


activities that did not take place at a Cabinet meeting can reveal the substances of deliberations of Cabinet 


or permit the drawing of accurate inferences regarding the substance of any deliberations.  Accordingly, I 


find that Record 30 does not qualify for exemption under section 12(1) of the Act. 


 


Record 22 consists of a fax transmittal sheet, a three-page House Book note, a five-page communications 


strategy, and one page of related handwritten notes.  The fax transmittal sheet contains no substantive 


information and does not meet the requirements for exemption under section 12(1).  The House Book note 


consists primarily of factual information about the Remuneration Commission and its mandate, background 


information and suggested responses by the Attorney General, commonly found in House Book notes.  In 


my view, disclosure of these three pages, with the exception of one paragraph at the top of the third page, 


would not reveal the substance of deliberations of Cabinet and/or MBC, and I find that they are not exempt 


under the introductory wording of section 12(1).  Conversely, for the same reasons outlined above for 


Records 3, 7, etc., I find that disclosure of the one paragraph on the third page of the House Book note 


portion of Record 22 would reveal the substance of deliberations of Cabinet and/or MBC, and it qualifies 


for exemption under the introductory wording of section 12(1).      


  


Record 39 is also a House Book note.  MBS states that information contained in the Background section of 


this record relates directly to the substance of Cabinet deliberations on the issue of remuneration of justices 


of the peace.  Having carefully reviewed the contents of this record, I find that none of it deals with the 


substance of deliberations of Cabinet and/or MBC.  It consists of factual information about the 


Remuneration Commission and its mandate and, in my view, I find that its disclosure would neither reveal 


the substance of deliberations of Cabinet nor permit the drawing of accurate inferences regarding the 


substance of these deliberations.  Therefore, Record 39 does not qualify for exemption under section 12(1). 
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ADVICE OR RECOMMENDATIONS 


 


The records remaining at issue for which MBS has claimed exemption under section 13(1) are Records 27, 


30, 39 and the first four pages of Record 22. 


 Section 13(1) of the Act states: 


 


A head may refuse to disclose a record where the disclosure would reveal advice or 


recommendations of a public servant, any other person employed in the service of an 


institution or a consultant retained by an institution. 


 


This exemption is subject to the exceptions listed in section 13(2). 


 


It has been established in a number of previous orders that advice or recommendations for the purpose of 


section 13(1) must contain more than mere information.  To qualify as Aadvice@ or Arecommendations@, the 


information contained in the records must relate to a suggested course of action, which will ultimately be 


accepted or rejected by its recipient during the deliberative process.  Information that would permit the 


drawing of accurate inferences as to the nature of the actual advice and recommendation given also qualifies 


for exemption under section 13(1).   


 


In Order 94, former Commissioner Sidney B. Linden commented on the scope of this exemption.  He 


stated that it A... purports to protect the free-flow of advice and recommendations within the deliberative 


process of government decision-making and policy-making@. 
 


Record 27 is a Acorrespondence briefing note@ prepared by MBS staff for the Chair of MBC dealing with a 


letter sent by the Chair to the Chair of the Remuneration Commission (Record 28).  No exemption claims 


have been made by MBS for Record 28.  MBS submits that Record 27 contains advice or 


recommendations Ain respect of the content of ministerial correspondence@.  Having reviewed this record, I 


find that it contains what is essentially factual information, with the exception of two sentences that can 


accurately be characterized as advice to the Chair in dealing with a particular aspect of the justices of the 


peace remuneration issue.  I find that these two sentences qualify for exemption under section 13(1), but the 


rest of Record 27 does not. 


  


As described earlier, Record 30 is an earlier draft of Record 29, with handwritten notations made by MBS 


staff.  No exemptions have been claimed for Record 29.  MBS states that the draft provides advice and 


recommendations Ain the form of alternate versions of content to be included in ministerial correspondence.@ 
 I have reviewed the draft and final versions of this letter, and I accept that the final two paragraphs of the 


draft letter in Record 30, as well as the handwritten notations on both pages of this record, are accurately 


characterized as advice or recommendations for the purposes of section 13(1), and that this information 


qualifies for exemption under this section.  The rest of Record 30, which is identical to the corresponding 


portions of Record 29, does not satisfy the requirements for exemption under section 13(1). 
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Record 39 and the remaining portions of Record 22 are AHouse Book notes@.  Record 22 appears to have 


been prepared for the Attorney General.  Although MBS does not explain who prepared Record 39, it 


seems most likely that it was prepared by MBS staff in order to assist the Chair of MBC in responding if 


asked particular questions in the Legislature on the issue of justice of the peace remuneration.  I accept that 


the AResponse@ sections of these records contain information provided by staff as to the manner in which the 


Ministers should respond to questions on this issue.  However, in my view, these records do not contain 


Aadvice@ or Arecommendations@ in the sense contemplated by section 13(1).  The information is provided to 


the Ministers for the specific purpose of making it available to the public if called upon to do so as part of 


open legislative debate.  For this reason, I find that the AResponse@ portion of Records 22 and 39 would not 


reveal advice or recommendations of a public servant and, accordingly, it does not qualify for exemption 


under section 13(1) of the Act.  The remaining portions of  Record 39 and the House Book note portion of 


Record 22, with the exception of the one paragraph which has been exempt under section 12(1), consist of 


factual information which also fails to meet the requirements for exemption under section 13(1). 


 


No other discretionary exemptions have been claimed for Records 27 and 39 or the portions of Records 30 


and 22 which I have found do not qualify for exemption under section 13(1).  Therefore, they should be 


disclosed to the appellant, subject to the severance of the information which I found to be exemption under 


sections 12(1) or 13(1).  My order for disclosure of these records will be stayed pending the disposition by 


the court of the judicial review application regarding the jurisdictional issue in this matter. 


 


Because of the manner in which I have disposed of the issues in this appeal, it is not necessary for me to 


consider the application of sections 18(1)(c) and (d) and 19. 


 


COMPELLING PUBLIC INTEREST 


 


In its representations, the appellant claims that the Apublic interest override@ in section 23 of the Act applies 


in this case.  This section states: 


 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20 and 21 does 


not apply where a compelling public interest in the disclosure of the record clearly 


outweighs the purpose of the exemption.  [emphasis added] 


 


Section 12 is not subject to section 23.  Therefore, the only records which qualify for consideration under 


section 23 are the two sentences in Record 27, and  the final two paragraphs of the draft letter and the 


handwritten notations in Record 30. 


 


It has been established in a number of orders that in order for section 23 to apply, two requirements must 


be met.  First, there must exist a compelling public interest in the disclosure of the records.  Second, this 


interest must clearly outweigh the purpose of the exemption [Order P-1398, upheld on judicial review in 


Ontario (Ministry of Finance) v. Ontario (Information and Privacy Commissioner), [1998] O.J. No. 420, 


107 O.A.C. 341, 5 Admin. L.R. (3d) 175 (Div. Ct.), reversed (January 27, 1999), Docs. C29916, 


C29917 (C.A.)]. 
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In Order P-984, Adjudicator Holly Big Canoe described the criteria for the first requirement mentioned in 


the preceding paragraph, as follows: 


 


In order to find that there is a compelling public interest in disclosure, the information 


contained in a record must serve the purpose of informing the citizenry about the activities 


of their government, adding in some way to the information the public has to make effective 


use of the means of expressing public opinion or to make political choices. 


 


If a compelling public interest is established, it must then be balanced against the purpose of any exemptions 


which have been found to apply, in this case, section 13(1).  Section 23 recognizes that each of the 


exemptions listed, while serving to protect valid interests, must yield on occasion to the public interest in 


access to information which has been requested.  An important consideration in this balance is the extent to 


which denying access to the information is consistent with the purpose of the exemption (Order P-1398). 


 


I agree with these approaches to the analysis under section 23. 


 


The appellant=s representations deal with the application of section 23 of the Act to both sections 13(1) and 


18(1).  Section 18(1) is no longer at issue.  The appellant points to the Supreme Court of Canada decision 


in Manitoba Provincial Judge=s Assn. v. Manitoba (Minister of Justice) (1997), 150 D.L.R. (4th) 577, and 


submits that: 


 


... the Supreme Court of Canada has outlined, not only a compelling public interest but a 


constitutionally protected right of the public to scrutinize decisions regarding the 


remuneration of judicial officers.  Disclosure of the records is necessary to ensure the 


public=s ability to monitor the judicial independence guaranteed by section 11(d) of the 


Charter.  This protection of the public=s right far outweighs the negligible, if even existent, 


potential that disclosure will interfere with the Government=s convenience in managing the 


economy.  The Government, therefore, improperly exercised its discretion under sections 


13 and 18 by failing to disclosure the documents in this case where the public interest and 


the Charter clearly mandated disclosure of the documents and where there is no 


counterbalancing public interest in the non-disclosure of the documents. (emphasis in 


original) 


 


The appellant=s position with respect to the application of the Canadian Charter of Rights and Freedoms will 


be addressed later in this order. 


 


As far as the section 23 issue is concerned, I am not persuaded that there is a compelling public interest in 


the disclosure of these two specific records, nor that any public interest that does exist is sufficient to 


clearly outweigh the purpose of the section 13(1) exemption claim.  As described earlier, the information 


exempt under section 13(1) consists of two sentences in a correspondence briefing note, and two 


paragraphs and handwritten notations in a draft letter from the Chair of MBC to the Chair of the 
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Remuneration Commission.  In my view, the disclosure of this information would not add significantly to the 


information that will be made available to the appellant by the disclosure of other records.  Accordingly, I 


find that there is no compelling public interest in the disclosure of the two sentences in Record 27 and the 


final two paragraphs of the draft letter and the handwritten notations in Record 30. 


 


Therefore, I find that the requirements of section 23 are not present in the circumstances of this appeal. 


 


The Canadian Charter of Rights and Freedoms (the Charter) 


 


In his representations in both this appeal and his related appeal involving the Ministry of the Attorney 


General (Appeal PA-980206-1), the appellant raised the constitutional validity and/or constitutional 


applicability of sections 12 and 13 of the Act under section 11(d) of the Charter.  I notified the appellant of 


the requirements of section 109 of the Courts of Justices Act, and asked him to comply with the notice 


requirements of this section, or satisfy me that these requirements are not applicable in the circumstances of 


these appeals.  Section 109, which applies to proceedings before tribunals as well as to courts, requires a 


person who seeks a ruling that a legislative provision is constitutionally invalid, to serve a Notice of 


Constitutional Question (a NCQ) on the Attorney General of Canada, the Attorney General of Ontario and 


any other parties.   


 


A NCQ for both appeals was then sent by the appellant to the Attorney General of Canada, and the 


Attorney General of Ontario.  


 


In the NCQ, the appellant states: 


 


The Justice of the Peace Remuneration Commission is an independent Commission which 


was established in 1993 for the purpose of examining and making recommendations on the 


salaries and benefits paid to Justices of the Peace in Ontario.  The Remuneration 


Commission delivered its report, including salary recommendations, to the Management 


Board [of Cabinet] in 1995.  The Government rejected the recommendations of the 


Remuneration Commission in 1998. 


 


The Association made a freedom of information request to the Government for the 


disclosure of all records in the Government=s possession relating to the Report of the 


Remuneration Commission. 


 


The Government refused disclosure on various grounds including sections 13 and 18 of the 


Freedom of Information and Protection of Privacy Act , both of which are discretionary 


rather than mandatory exemptions from disclosure.  Section 13 gives the decision maker 


the discretion to refuse to disclose documents that reveal the advice of public servants while 


section 18 gives a similar discretion with respect to documents the disclosure of which may 


prejudice the government=s competitive or economic advantage. 
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As the legal basis for the constitutional question, the appellant states: 


 


A discretion granted to a government decision-maker must be exercised in accordance with 


the Charter of Rights.  Section 11(d) of the Charter mandates that, if a government 


rejects the recommendations of an independent commission on the salaries of judicial 


officers, the government must publicly justify that decision.  Accordingly, the discretion 


given in sections 13 and 18 should be exercised in favour of disclosure in this case in order 


to allow for public justification, among other reasons. 


 


Because the constitutional issue raised by the appellant was not included in the original Notice of Inquiry, I 


issued a Supplementary Notice in order to provide the parties with an opportunity to submit representations 


on the specific constitutional issues raised in the NCQ.  A copy of the Supplementary Notice was also 


provided to the Attorney General of Canada.  No supplementary representations were received in this 


appeal.  However, the Ministry of the Attorney General (MAG) submitted supplementary representations in 


the appellant=s related Appeal PA-980206-1, and MBS informed me that I could rely on MAG=s 
representations in support of MBS=s position in this appeal. 


 


Subsequently, in discussions with counsel from this Office, the appellant and  MAG agreed to share their 


representations on the constitutional issues.  I provided each party=s representations to the other, and invited 


them to respond.  Once again, only MAG provided additional representations. 


 


MAG characterizes the legal issue differently, as follows: 


 


Whether the Act, which permits the Government to refuse to disclose certain documents on 


a variety of grounds, or the Government decision pursuant to the Act not to disclose certain 


documents relating to the Justice of the Peace Remuneration Commission Report, violates 


the right of accused persons to a fair trial before an independent and impartial tribunal under 


clause 11(d) of the Charter of Right and Freedoms. 


 


Although the appellant=s original representations raised the constitutional issue with respect to both sections 


12(1), 13(1) and 18(1) of the Act, the NCQ is restricted to discretionary exemption claims (ie. sections 


13(1) and 18(1)). 


 


Section 11(d) of the Charter states as follows: 


 


Any person charged with an offence has the right 


 


(d) to be presumed innocent until proven guilty according to law in a 


fair and public hearing by an independent and impartial tribunal. 


 


MAG submits that the constitutional issue is presently before the Courts and it would be contrary to the 


proper administration of justice to allow the appellant to argue the same issue in these proceedings.  These 
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proceedings have now concluded with the Divisional Court judgment of March 16, 1999, finding that the 


government=s response to the Remuneration Commission=s recommendations did not, in fact, satisfy the 


constitutional requirements for ensuring the independence of justices of the peace. 


 


MAG further submits that: 


 


... the Charter does not create a constitutional right to disclosure of government 


documents.  The Ontario Divisional Court has held, in the context of freedom of expression 


under s. 2(b) of the Charter, that the Charter does not give rise to a general constitutional 


right of public access to all information under the control of government.  Just as there is no 


public right to disclosure under s. 2(b), s. 11(d) of the Charter does not provide Justices of 


the Peace with a private right to disclosure of information. 


 


MAG goes on to submit that: 


 


... the concept of judicial independence has no relationship to disclosure under the Act.  


Judicial independence contemplates statutory and other types of arrangements in place to 


promote the individual and institutional independence of the judiciary.  These arrangements 


concern the core characteristics of judicial independence: the administrative independence 


of the courts, security of tenure and financial security of judges.  None of these core 


characteristics has any bearing on documentary disclosure under the Act: Reference Re 


Remuneration of Judges of the Provincial Court of Prince Edward Island; Reference 


re Independence and Impartiality of Judges of the Provincial Court of Prince 


Edward Island;  R. v. Campbell; R. v. Wickman; Manitoba Provincial Judges Assn. 


V. Manitoba (Minister of Justice) [1997] 3 S.C.R. 1 at 81-82 (the Judges Reference 


case). 


 


In the alternative, if it is determined that the Judges Reference case does apply to the determination of 


justice of the peace remuneration, MAG submits that the case only states that section 11(d) of the Charter 


requires a Remuneration Commission process and that the government respond to the Commission=s report. 


 MAG points out that the government has created the Remuneration Commission and responded to its 


recommendations in January 1998. 


 


MAG submit that: 


 


The [Judges Reference case] speaks of an obligation on government to respond to the 


Commission=s recommendations; it makes no mention of a right to disclosure.  Where the 


judiciary is not satisfied with the response it may seek judicial review of the Government=s 
decision, which is precisely what the JP Associations have done in the ongoing Division 


Court proceeding. (emphasis in original) 


 


The appellant=s general position on this issue is reflected in the following submission: 
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It has been recognized by the Supreme Court of Canada that financial security of judicial 


officers is a key ingredient in the judicial independence guaranteed by s. 11(d) of the 


Charter and the public=s ability to scrutinize government decisions concerning the 


independence of the judiciary, particularly decisions to reject the recommendations of a 


remuneration commission, is central to the purpose of s. 11(d) ...  Therefore, denying 


access to these records is inconsistent with the public=s right to ensure judicial 


independence guaranteed by section 11(d) and, thus, access to these records should not be 


denied unless such denial is demonstrably justifiable in a free and democratic society as 


outlined in section 1 of the Charter.  Refusal to give access to the records which would 


allow the public to scrutinize judicial independence should only be allowed in the clearest of 


cases. 


 


Specifically in relations to section 13(1) of the Act, the appellant submits: 


 


Section 13 provides a possible exemption from disclosure for records that reveal the advice 


of public servants to a government institution.  This is not a mandatory exemption, it is, 


rather, a discretionary one.  Before exercising the discretion to refuse to disclose a record 


on the basis of this exemption, a decision maker must consider whether the issues with 


which the particular record deals are ones which have already been made.  The fact that a 


decision has already been made weighs in favour of disclosing the records as the rationale 


for the exemption, that is protecting the free flow of advice for the purpose of decision-


making is no longer as pressing after the decision has been made.  The fact that a decision 


has already been made speaks in favour of disclosure in this case in particular since, the 


records at issue relate, at least in part, to the Government=s decision to reject the 


recommendations of the Remuneration Commission concerning the salaries of Justices of 


the Peace.  The Supreme Court of Canada has held that section 11(d) of the Charter 


demands that, where a government rejects the recommendations of an independent 


commission concerning the remuneration of judicial officers, the government must be 


prepared to justify that decision. 


 


Chief Justice Lamer, writing for the majority of the Court in [the Judges Reference case] 


held that where the Government rejects the recommendations of an independent 


commission on judicial remuneration, the constitution mandates public justification of that 


rejection.  Lamer C. J. wrote: 


 


[t]he need for public justification, to my mind, emerges from one of the 


purposes of s. 11(d)=s [of the Charter] guarantee of judicial independence 


- to ensure public confidence in the justice system (at 653). 


 


In this case, it is inconsistent with the Charter to exercise the discretion under section 13 of 


the Act in order to refuse to fully disclose the grounds for the Government=s decision on 
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judicial remuneration, thus allowing the Government to avoid justifying its decision to reject 


the Report=s recommendations, and preventing the public from testing the bona fides of any 


Government justification. 


 


I have considered the principles set out in the Judges Reference case, which are summarized in the recent 


judgment of the Divisional Court in Ontario Federation of Justices of the Peace Associations v. Ontario 


[1999] O.J. No. 786.  This case involved the same parties and dealt with the same subject matter as the 


appeal now before me. At paragraphs 101 to 104 of that judgment, Madame Justice Haley states, in part: 


 


The recommendations of the commission need not be binding on the legislature or the 


executive because "decisions about the allocation of public resources are generally within 


the realm of the legislature and through it, the executive".  However, in considering a 


"positive resolution model" i.e. one in which the government is not required to take any 


action, as in this case, the Chief Justice [in the Judges Reference case] said at p. 108, 


paragraph 178:  


 


However, whereas the binding decision and negative resolution models 


exceed the standard set by s. 11(d), the positive resolution model on its 


own does not meet that standard, because it requires no response to the 


commission's report at all.  The fact that the report need not be binding 


does not mean that the executive and the legislature should be free to 


ignore it.  On the contrary, for collective or institutional financial security to 


have any meaning at all, and to be taken seriously, the commission process 


must have a meaningful impact on the decision to set judges' salaries. 


 


What judicial independence requires is that the executive or the legislature 


... must formally respond to the contents of the commission's report within 


a specified amount of time.  Before it can set judges' salaries, the executive 


must issue a report in which it outlines its response to the commission's 


recommendations. 


 


The Chief Justice noted that if the government rejects one or more of the commission's 


recommendations it must justify its decision with reasons or run the risk of having its 


unjustified decision declared unconstitutional.  


 


At p. 110, paragraph 183, he discussed the standard of justification required and the steps 


a reviewing court must take in determining whether that standard has been met:  


 


The standard of justification here, by contrast, is one of simple rationality.  


It requires that the government articulate a legitimate reason for why it has 


chosen to depart from the recommendation of the commission, and if 


applicable, why it has chosen to treat judges differently from other persons 
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paid from the public purse.  A reviewing court does not engage in a 


searching analysis of the relationship between ends and means, which is the 


hallmark of a s. 1 [of the Charter] analysis.   


... 


 


With these guidelines in mind we considered the government response and its justification 


for rejecting all of the recommendations of the Remuneration Commission.  


 


The remedy sought by the appellant in this case is an order for disclosure of records which qualify for 


exemption on the basis of sections 13(1) (and 18(1)) of the Act .  The basis advanced for the remedy is that 


the discretion given to government to refuse to disclose records under these provisions Ashould be exercised 


in favour of disclosure ... in order to allow for public justification, among other reasons.@  I am not 


persuaded that the constitutional obligations articulated in the Judges Reference case require the exercise of 


discretion in favour of disclosure of these records under the Act.  


 


In an effort to discharge its constitutional responsibility under section 11(d) of the Charter for ensuring the 


independence of justices of the peace on issues of remuneration, Ontario decided to appoint an independent 


Remuneration Commission to make recommendations, received recommendations from the Commission, 


deliberated regarding the implications of these recommendations, and issued a formal response.  It is this 


formal response, not records which may have been created by the government in the course of formulating 


the response, which is the measure of the constitutionality of the government=s action.  Even the reviewing 


court does not engage in a Asearching analysis@ of the government=s reasons for rejecting the Commission=s 
recommendations. 


 


If the Government decides to depart from the recommendations of the Remuneration Commission, as it did 


in this instance, the Judges Reference case imposes a requirement that it articulate a Alegitimate reason@ for 


doing so.  If this standard of justification has not been met, then it is up to a court to determine what 


measures must be taken by the Government to remedy the constitutional deficiency.  The Government=s 
response must stand or fall on its own and, in my view, any deficiency cannot be remedied through an effort 


to provide Alegitimate reasons@ through the disclosure of related records under the Act.  


 


In the present circumstances, the Government has made a formal response to the Remuneration 


Commission=s report, and the Ontario Court of Justice (General Division) determined that it is 


constitutionally inadequate.  In this respect, Madame Justice Haley made the following findings, beginning at 


paragraph 136 of her judgment: 


 


We have found that the justices of the peace are entitled to the same constitutional 


guarantees of judicial independence as those accorded to the provincial court judges by the 


Supreme Court of Canada.  The commission process put in place by agreement between 


the justices of the peace and the government is flawed because:  
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         (a) the government failed to replace the government appointee to the 


commission which had the effect of preventing the commission 


from completing its mandate; 


 


         (b) the government did not consider the continuation of the 


commission binding upon it as required by the agreement; 


 


         (c) the government did not make a formal response to the 


commission's recommendations in a timely fashion which resulted 


in a freeze and a reduction in the real salaries of the justices of the 


peace; 


 


         (d) the government did not give complete or satisfactory reasons, and 


in some instances gave no reasons at all, for its rejection of the 


commission recommendations. 


 


In the result the actions of the government which effected a freeze of the salaries of the 


justices of the peace for the period from April 1, 1996 to April 1, 1999 without resorting to 


the commission process, as directed by the Supreme Court of Canada, were 


unconstitutional.  


 


The Court granted the following remedy, as set out at paragraph 148 of the judgment: 


 


An order will go directing the government to conduct a review of the compensation of the 


justices of the peace for the period April 1, 1996 to April 1, 1999 and for that purpose to 


set up a commission meeting the criteria of the Supreme Court of Canada in the Judges 


Reference within 6 months of the date of these reasons and requiring as a minimum a 


written response from the government within 90 days of the delivery of the commission's 


report to the government.  The government by way of such review shall provide a proposal 


to the commission regarding the remuneration of the justices of the peace for the 


Commission's consideration.  In the interim, to avoid further erosion of the remuneration by 


delay, the government shall index the salary starting at the salary level at April 1, 1996 by 


the percentage increase in the Average Industrial Wage based on that wage for the year 


1995 over that for the year 1994 and for the like increase, if any, for every subsequent year 


until the commission to be established shall have made its report and the government shall 


have responded to it. 


 


No part of the Court=s remedy required the government to provide Acomplete or satisfactory reasons@ for 


the decision which the Court had already found to be constitutionally inadequate. Rather, the Court=s 
remedy was to require the government to take steps in the future to bring itself within its constitutional 


obligations by setting up a new commission and responding appropriately to its recommendations. 
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In my view, disclosure of the records which I have found to qualify under section 13(1) will not advance the 


constitutional requirement that government must give complete and satisfactory reasons for its rejection of 


the recommendations of the Justice of the Peace Remuneration Commission.  This obligation exists separate 


and apart from the provisions of the Act.  The failure to discharge this obligation is a matter for the court to 


remedy, in accordance with constitutional standards for judicial independence, as Madam Justice Haley has 


done in the Ontario Federation of Justices of the Peace Associations v. Ontario case.  In the appeal before 


me, the Act is not a mechanism for ensuring government=s compliance with these constitutional obligations.  


 


ORDER: 
 


1. I order MBS to disclose Records 8, 20, 23-26, 28-29, 39 and 40 in their entirety, and Records 


22, 27 and 30, subject to the severance of those portions which I have found qualify for exemption 


under sections 12(1) or 13(1) of the Act.  I have attached a highlighted version of these records to 


the copy of this order sent to MBS=s Freedom of Information and Privacy Co-ordinator, which 


identifies those portions which should not be disclosed. 


 


2. My order for disclosure of records under Provision 1 of this Order is stayed pending the disposition 


by the Superior Court of Ontario (Divisional Court) of the current judicial review of Order P-1563. 


 


3.. I uphold MBS=s decision to deny access to the remainder of the records. 


 


4. In order to verify compliance with the provisions of this order, I reserve the right to require MBS to 


provide me with a copy of the records which are disclosed to the appellant pursuant to Provision 1. 


 


 


 


 


 


 


 


Original signed by:                                                                    May 12, 1999                          


Tom Mitchinson 


Assistant Commissioner 
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NATURE OF THE APPEAL: 
 


The Ministry of Health and Long-Term Care (formerly the Ministry of Health) (the Ministry) received a 15-


part request under the Freedom of Information and Protection of Privacy Act (the Act) from two requesters 


for records in relation to the licensing, certification, registration and regulation of osteopathic practitioners in 


the Province of Ontario. 


 


The Ministry located 323 responsive records and, upon payment of the requested fee of $456.71, granted 


access in full to approximately 65 records and denied access in whole or in part to the remainder.  For 


those records to which access was denied, the Ministry claimed the following exemptions contained in the 


Act: 


 


$ sections 12(1)(b), (c), (d) and (e) - Cabinet records 


$ section 13(1) - advice and recommendations 


$ sections 18(1)(c), (d), (e) and (g) - economic and other interests of 


Ontario 


$ section 19 - solicitor-client privilege 


$  section 21(1) (in conjunction with sections 21(2((f) and (h), and  21(3)(a) 


and (f) - personal privacy 


 


The Ministry also claimed that some of the information contained in the records was not responsive to the 


request. 


 


The requesters (now the appellants) appealed the Ministry=s decision and also claimed that the Ministry=s 
decision letter was inadequate in that it did not provide a sufficient description of the records to which 


access had been denied.  The appellants also indicated in their letter of appeal that they were not disputing 


the Ministry=s denial of partial access to 53 of the records. 


 


During mediation, the appellants further agreed not to pursue access to several records to which section 19 


of the Act had been applied, all of the non-responsive records, and any records which consisted of the 


appellants= own correspondence with the Ministry. 


 


At the close of mediation, 131 records remained at issue, either in whole or in part.  These records consist 


of Cabinet Submissions, A'ction Requests@, background papers, briefing notes, internal memoranda, e-mails, 


draft documents, correspondence and other related documents. 


 


I sent a Notice of Inquiry to the Ministry and the appellants.  Because some records contained the personal 


information of the appellants, I included the possible application of sections 49(a) and (b) of the Act 


(Adiscretion to refuse the requesters= own personal information@ and Ainvasion of privacy=) as issues in the 


appeal.  The Ministry submitted representations.  The appellants responded to the Notice by stating that 


they Ahave not been provided with sufficient information on the exempted records of any of the remaining 


131 records to provide an informed response@. 
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The Ministry included an index of records as an attachment to its representations, and I will use the 


Ministry=s numbering scheme in this order. 


 


Record C116 in its entirety and parts of Records C110, C114, D13, D14 and D15 include the appellants= 
own correspondence with the Ministry.  Because the appellants have agreed not to pursue access to 


records of this nature, I have removed Record C116 and the appellants= own correspondence contained in 


Records C110, C114, D13, D14 and D15 from the scope of this appeal. 


 


PRELIMINARY MATTER: 
 


Adequacy of the Ministry=s decision letter 


 


The appellants complain that the Ministry=s decision letter did not satisfy the requirements of section 29 of 


the Act.  Specifically, they object to the fact that the decision did not include a general description of the 


withheld records.  This issue was raised in the Notice of Inquiry and the appellants have re-iterated their 


position in stating: 


 


The Ministry=s decision letter merely sets out the records being withheld and the section 


number of the Act being applied.  The Ministry=s decision letter was wholly inadequate in 


that no attempt was made to identify the records being withheld. 


 


The Ministry states: 


 


... any index which may have accompanied its decision letter would necessarily have been 


incomplete, since any specific description of certain of the responsive records would have 


risked disclosing information that fell under the application of the exemptions being cited ... 


particularly as it relates to documents for which the mandatory exemptions contained in 


section 12 have been claimed. 


 


Nonetheless, the Ministry considered that, in describing why certain information had been 


severed, and advising whether the exemptions claimed were mandatory or discretionary, 


the nature of the severed information would be sufficiently described to allow the appellant 


to come to an informed decision on whether to appeal the Ministry=s decisions. 


 


The Ministry submits that, while no index of responsive documents was provided, all four basic 


requirements of section 29(1)(b) were met: it set out the sections of the Act being applied, the reasons why 


the records qualified for exemption, the name and the position of the person making the decision, and 


advised the appellants of their right of appeal to this office. 


 


In one of the early orders of this Office, Order P-158, former Commissioner Sidney B. Linden discussed 


section 29(1)(b) of the Act, and the rationale behind the requirement for reasons in section 29(1)(b)(ii).  The 


former Commissioner=s comments are useful to repeat in the present appeal. 
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To a large extent, subsection 29(1)(b) of the Act reflects recommendations made by the 


Williams Commission in a Report entitled Public Government for Private People, The 


Report of the Commission on Freedom of Information and Protection of Privacy,/1980.  


The Commission's recommendations regarding the content of a notice of refusal when 


access to a record has been denied are set out in Volume 2, of the Report at p. 268: 


 


1. the statutory provision under which access is refused; 


 


2. an explanation of the basis for the conclusion that the information 


sought is covered by an exempting provision; (emphasis added in 


original) 


 


3. the availability of further review and how it can be pursued; 


 


4. the name and office of the person. 


 


The Williams Commission went on to state at p. 268 that: 


 


Although the obligation to provide reasons for denials may appear to be 


burdensome, we believe it will be instrumental in encouraging careful 


determinations of decisions to deny access. 


 


In my view, a head is required to provide a requester with information about the 


circumstances which form the basis for the head's decision to deny access.  The degree of 


particularity used in describing the record at issue will impact on the amount of detail 


required in giving reasons, and vice versa.  For example, if a record is described not in 


general terms, but rather as a memo to and from particular individuals on a particular date 


about a particular topic, then the reason the provision applies to the record could be given 


in less detail  than would be required if the record were described only as a memo.  The 


end result of either approach is that the requester is in a position to make a reasonably 


informed decision as to whether to seek a review of the head's decision. 


 


It has been the experience of this Office that the more information a requester possesses 


about the basis for a head's decision, the more likely a mediated settlement of the appeal 


can be attained.  This experience reflects a comment that appears on p. 268 of the Report 


of the Williams Commission that "... conscientious explanations of the basis for refusal may 


reduce the number of situations in which the exercise of appeal rights will be thought to be 


necessary". 


 


In my view, the notice of refusal of the institution in this appeal does not meet the 


requirements of subsection 29(1)(b)(ii) of the Act.  However, as I have dealt with the 
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application of the exemptions to the records in issue in this appeal, I do not see any 


purpose that would be served by ordering the head to send a new notice of refusal to the 


appellant.  The appellant has raised an issue of general importance to the operation of the 


Act and I have accepted his position with respect to the obligations of the institution under 


subsection 29(1)(b)(ii) of the Act. 


 


This Office has had to address the issue of the inadequacy of decision letters in a number of past orders, 


making its views of the proper interpretation of the requirements of sections 29(1)(b)(I) and (ii) of the Act 


clear.  These sections require institutions to outline Athe specific provision of this Act under which access is 


refused@ and Athe reasons the provision applies to the record@.  To simply quote the section reference and 


restate the wording of the exemption claim is not sufficient.  Requesters are entitled to know the reasons 


why a request has been denied so, among other things, they are in a position to decide whether or not to 


appeal.    


 


In the present appeal, I find myself in a situation similar to that faced by former Commissioner Linden in 


Order P-158.  Although I accept the general statement made by the Ministry that the description of records 


included in decision letters must not disclose the actual content of records subject to the exemption claim, in 


my view, additional details could have been given in the particular circumstances of this appeal without 


compromising this legitimate consideration.  The best evidence of this is the fact that additional details were 


in fact communicated during the course of mediation, resulting in the removal of some records from the 


scope of the appeal.   


 


I find that the Ministry=s decision letter in this appeal was inadequate and did not satisfy the requirements of 


section 29(1) of the Act.  That being said, through the actions of this Office during both mediation and in the 


course of this inquiry, I find that the appellants have been provided with sufficient information to enable them 


to address the issues in this appeal and, in my view, no useful purpose would be served in taking any further 


action at this point. 


 


Institutions and the Commissioner=s Office both have clearly articulated roles to play in administering 


Ontario=s freedom of information scheme, and it is vital that both discharge their statutory responsibilities 


properly.  When institutions do not comply with the requirements of section 29 of the Act, the 


Commissioner=s Office must step in and make up for these deficiencies during mediation.  This invariably 


adds time to the process, at the expense of the appellant, who is entitled to a prompt and comprehensive 


decision.  I encourage the Ministry, in the strongest terms possible, to adhere to its statutory responsibilities 


under section 29 when responding to requests in respect of  which access is denied. 


 


DISCUSSION: 
 


As noted earlier, the appellants contend that they have not been provided with sufficient information to 


enable them to provide an informed response to the Notice of Inquiry.  For the reasons outlined above, I do 


not accept this position.   
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In the absence of detailed substantive representations from the appellants, my decisions in this order  will be 


based on the representations provided by the Ministry, together with my independent review of each record 


and other file documents gathered during the course of processing the appeal. 


 


PERSONAL INFORMATION 


 


Under section 2(1) of the Act, Apersonal information@ is defined, in part, to mean recorded information 


about an identifiable individual and states as follows: 


 


"personal information" means recorded information about an identifiable individual, including, 


 


(a) information relating to the race, national or ethnic origin, colour, religion, age, sex, 


sexual orientation or marital or family status of the individual, 


 


(b) information relating to the education or the medical, psychiatric, psychological, 


criminal or employment history of the individual or information relating to financial 


transactions in which the individual has been involved, 


 


(c) any identifying number, symbol or other particular assigned to the individual, 


 


(d) the address, telephone number, fingerprints or blood type of the individual, 


 


(e) the personal opinions or views of the individual except where they relate to another 


individual, 


 


(f) correspondence sent to an institution by the individual that is implicitly or explicitly 


of a private or confidential nature, and replies to that correspondence that would 


reveal the contents of the original correspondence, 


 


(g) the views or opinions of another individual about the individual, and 


 


(h) the individual's name where it appears with other personal information relating to 


the individual or where the disclosure of the name would reveal other personal 


information about the individual. 


 


The Ministry submits that several of the records contain the personal information of the appellants and/or 


other identifiable individuals.  This information includes opinions, addresses, education and employment 


history, age, financial transactions, personal correspondence, names where disclosure of the names would 


reveal other personal information, and information provided in confidence. 


 


In Order P-230, former Commissioner Tom Wright stated: 
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If there is a reasonable expectation that the individual can be identified from the information, 


then such information qualifies under subsection 2(1) as personal information. 


 


The Ministry claims that the number of osteopaths registered in Ontario, general billing information, and the 


age of the youngest registrant at a given point in time which is contained in Records C76, C77-C80, C81, 


C83, C95, C103, C104, C107, C121, C124, C126, C134, C150-C153, C164, C174 and D7 qualifies 


as Apersonal information@.  None of this information refers to any named individuals, nor has the Ministry 


provided any evidence to establish how any individual could reasonably be expected to be identified through 


disclosure of this particular information.  Accordingly, I find that this information does not qualify as personal 


information under section 2(1) of the Act.  


 


Records C64, C66, C76, C80, C81, C83, C95, C107, C110, C114, C121, C124, C126, C134, C150, 


C151, C152, D7, D13-15, D35 and D50 all contain information regarding one of the appellant=s efforts to 


obtain registration as an osteopath, and Records D13-D15 contain similar information about the other 


appellant.  I find that this information is Aabout the appellants@ and qualifies as their personal information 


under section 2(1). 


 


The information severed from Record C35 is the personal opinion of an identifiable individual with respect 


to a specific issue, and qualifies under paragraph (e) of the definition of personal information.  Record D2 is 


a letter from another registrant to the Ministry in respect of this individual=s own registration as an osteopath 


(Record C174 includes a copy of this same letter); and Record C173 is a letter from the College of 


Physicians and Surgeons of Ontario to a named individual providing a response to that individual=s personal 


inquiry regarding registration of osteopaths.  I find that these records contain the personal information of 


these two individuals.  None of these records contain the  personal information of either of the appellants. 


 


Records C114 and D13-D15 include references to the vacation schedule of a Ministry employee.   I find 


that these references are the personal information of this employee. 


 


Records C31, C80, C81, C110, D13-D15, D37, D46, D47, D48, D49, D50 and D51 contain information 


relating to three identifiable individuals who have communicated with the Ministry on the subject of the 


registration of osteopaths in Ontario.  Because of the manner in which I will be disposing of Records C80, 


C81, C110, D13-D15, D46, D47 and D50 later in this order, it is not necessary to further address this 


information here.  As far as Records C31, D37, D48, D49 and D51 are concerned, it would appear that 


the two individuals identified in theses records may have communicated with the Ministry as a member or 


representative of an organization and, as such, may have been acting in their professional rather than 


personal capacities.  However, these individuals were not made parties to this appeal and provided with an 


opportunity to submit representations on the proper treatment of these records.  I have decided not to delay 


my decisions with respect to the other records, but will defer consideration of Records C31, D37, D48, 


D49 and D51 pending notification. 


 


In summary, I find that Records C64, C66, C76, C80, C81, C83, C95, C107, C110, C121, C124, 


C126, C134, C150, C151, C152, D7, D35 and D50 contain the personal information of the appellants;  
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Records C114 and D13-D15 contain the personal information of the appellants and other identifiable 


individuals;   Records C35, C173, D2 and the duplicate letter to D2 as it appears in Record C174 contain 


the personal information of individuals other than the appellants;  and Records C77-C79, C103, C104, 


C153 and C164 do not contain any personal information. 


 


Because section 21 only applies to records containing personal information, I find that section 21 does not 


apply to Records C77-C79, C103, C104, C153 and C164.  


 


INVASION OF PRIVACY 


 


Once it has been determined that a record contains personal information of individuals other than the 


appellants, section 21(1) of the Act prohibits the disclosure of this information except in certain 


circumstances.  One of these circumstances is found in section 21(1)(f), which reads: 


 


A head shall refuse to disclose personal information to any person other than the individual 


to whom the information relates except, 


 


if the disclosure does not constitute an unjustified invasion of personal 


privacy. 


 


In order for this section to apply, I must find that disclosure of the personal information would not constitute 


an unjustified invasion of personal privacy. 


 


The appellants provided no representations on this particular issue.  I have considered the various factors 


favouring disclosure in section 21(2) of the Act, and I find that none are evident from the content of the 


records themselves.  In the absence of evidence  weighing in favour of a finding that disclosure of the 


personal information would not constitute an unjustified invasion of personal privacy, I find that it would.  


Therefore, the exception contained in section 21(1)(f) does not apply in the circumstances of this appeal, 


and Records C35, C173, D2 and  the duplicate letter to D2 as it appears in Record C174 qualify for 


exemption under the mandatory requirements of section 21 of the Act. 


 


CABINET RECORDS 


 


The Ministry claims that some or all of Records A62, A63, A64, B4-B9, B11-B14, C1, C11, C15i, C15ii, 


C17, C18, C19, C21, C27, C37, C81, C83, C100, C101, C125, C127, C137, C138, C139, C140, 


C146, C155, C158, C159, C161, C162, C164, C165, C167, C169, C170, C172, C175 and C176 


qualify for exemption under the introductory wording of section 12(1) and/or sections 12(1)(b), (c), (d) 


and/or (e) of the Act.  These sections read as follows: 


 


A head shall refuse to disclose a record where the disclosure would reveal the substance of 


deliberations of the Executive Council or its committees, including, 
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(b) a record containing policy options or recommendations submitted, 


or prepared for submission, to the Executive Council or its 


committees; 


(c) a record that does not contain policy options or recommendations 


referred to in clause (b) and that does contain background 


explanations or analyses of problems submitted, or prepared for 


submission, to the Executive Council or its committees for their 


consideration in making decisions, before those decisions are 


made and implemented; 


 


(d) a record used for or reflecting consultation among ministers of the 


Crown on matters relating to the making of government decisions 


or the formulation of government policy; 


 


(e) a record prepared to brief a minister of the Crown in relation to 


matters that are before or are proposed to be brought before the 


Executive Council or its committees, or are the subject of 


consultations among ministers relating to government decisions or 


the formulation of government policy; 


 


Because I will be dealing with Records C11, C15i, C19, C21, C27, C37, C81, C83, C100, C101, C125, 


C155, C158, C159, C161, C162, C165, C167, C169, C170, C172, C175 and C176 under my 


discussion of the application of sections 13(1) and/or 19 of the Act, I have decided not to consider these 


records in the context of section 12. 


 


The Ministry=s representations on the application of section 12 of the Act consist solely of the following 


statements: 


 


As is amply demonstrated by the content of the records at issue in this appeal, the question 


of regulation of osteopathy in Ontario remains unresolved, despite submissions to cabinet, 


and to the cabinet committee on social policy, dating back to at least 1985.  Many of the 


documents at issue in the current appeal illustrate the difficulties experienced over more than 


a decade in trying to bring this matter to a satisfactory conclusion.  Past submissions to 


cabinet and/or its committees are therefore still very much part of the background that will 


form the basis of a future cabinet submission.  The Ministry submits that all documents 


indicated in [the Ministry=s index] to have been exempted under section 12 of the Act, if 


disclosed to the appellants, would reveal not only the substance of past deliberations of 


cabinet or its committees, but also much of the substance of future deliberations since 


another submission to cabinet with respect to the regulation of osteopathy remains an 


objective of the Ministry. 
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Previous orders have determined  that use of the term Aincluding@ in the introductory wording of section 


12(1) means that the disclosure of any record which would reveal the substance of deliberations of Cabinet 


or its committees (not just the types of records enumerated in the various subparagraphs of section 12(1)), 


qualifies for exemption under section 12(1).  It is also possible that a record which has never been placed 


before Cabinet or its committees may qualify for exemption under the introductory wording of section 


12(1).  This will occur where an institution establishes that disclosure of the record would reveal the 


substance of deliberations of Cabinet or its committees, or that its release would permit the drawing of 


accurate inferences with respect to the deliberations of Cabinet or its committees. 


 


Records B12 and C1 are on their face identified as Cabinet submissions, and Record B13 is titled ACabinet 


Committee on Social Policy@.  I find that these records were clearly submitted to Cabinet for consideration 


and qualify for exemption pursuant to the introductory wording of section 12(1) of the Act. 


 


Record B14 includes a Cabinet Submission and other documents that either accompanied that submission 


or contain information about the deliberations reflected in the submission.  Records B4, B5 and B7 are all 


records that form part of the Cabinet Submission in Record B14.  I find these also qualify for exemption 


pursuant to the introductory wording of section 12(1) of the Act. 


 


Record C15ii is an internal Ministry memorandum which sets out the details of Cabinet deliberations on a 


specific issue respecting the registration of osteopaths.  I am satisfied that disclosure of this record would 


reveal the substance of deliberations of Cabinet on this topic, and I find that it qualifies for exemption under 


the introductory wording of section 12(1) of the Act. 


 


Records A62, A63 and A64 are documents that were prepared by an outside consulting firm for 


presentation to the Minister of  Health in 1985 and 1987.  There is no indication on the face or in the 


contents of these records that their substance formed part of Cabinet=s deliberations, and the 


representations provided by the Ministry are not sufficient to establish a connection between the contents of 


these records and the substance of any Cabinet deliberations.  Based on the evidence before me, I am also 


unable to conclude that disclosure of these records would permit the drawing of accurate inferences with 


respect to any Cabinet deliberations.  Therefore, I find that Records A62, A63 and A64 do not qualify for 


exemption under the introductory wording of section 12(1) of the Act. 


 


Records B6, B8, B9, B11, C17 and C18 are all either briefing notes to the then-Minister of Health or the 


then-Premier, or minutes of meetings held during the 1988-89 time period to brief the Minister of Health on 


the issue of the regulation of osteopaths.  Records C138, C140, C146 and C164 are internal Ministry 


memoranda discussing this same issue.  None of these records is identified as a Cabinet Submission and 


there is no indication on the face or in the contents of Records B6, B8, B9, B11, C138, C140, C146 or 


C164 that their substance formed part of any Cabinet deliberations.  The general nature of the Ministry=s 
representations on the section 12 exemption claim are not sufficient to establish that the parts of these 


records for which section 12(1) was claimed were the subject of substantive deliberations by Cabinet, or 


that disclosure of this information would permit the drawing of accurate inferences with respect to any such 


deliberations.  Records C17 and C18 make reference to a Cabinet decision which was  communicated 
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publicly in the late 1980's, but otherwise contain information which fits the description of the other records 


outlined in this paragraph.  For these reasons, I find that Records  B6, B8, B9, B11, C17, C18, C138, 


C140, C146 and C164 do not qualify for exemption pursuant to the introductory wording of section 12(1) 


of the Act. 


Records C127, C137 and C139 are interoffice memoranda, primarily containing factual information 


regarding the issue of the regulation of osteopaths.  Again, the Ministry has not explained how any of this 


information relates directly to the substance of Cabinet deliberations on this issue nor is any such connection 


evident from the contents of the records themselves.  Consequently, in my view, disclosure of these records 


would neither reveal the substance of deliberations of Cabinet nor permit the drawing of accurate inferences 


regarding the substance of any deliberations, and I find that  Records C127, C137 and C139 do not qualify 


for exemption under the introductory wording of section 12(1) of the Act. 


 


Previous orders have held that sections 12(1)(c) (Orders P-60, P-323 and P-1623) and section 12(1)(e) 


(Orders P-22, P-40, P-946 and P-1182) are both prospective in nature.  The use of the present tense in 


these sections preclude their application to matters that have already been considered by Cabinet or its 


committees.  The Ministry acknowledges that the records date back as far as 1985 (November 1985 to be 


exact), with the most recent of these records being dated September 1996, more than three years ago.  


Although the Ministry states that disclosure of these records would reveal the substance of future 


deliberations of Cabinet, the Ministry=s representations on this issue do not indicate any detailed plans or 


timetable for any future consideration of this issue by Cabinet.  Based on the very brief and general 


representations provided by the Ministry, and my independent review of the records, I find that the records 


for which sections 12(1) (c) and/or (e) has been claimed  concern matters already considered by Cabinet at 


various periods between 1985 and 1996 when the issue of regulation of osteopaths was under active 


consideration by governments of the day.  Any subsequent consideration of the issue, should it occur in 


future, would clearly require new and updated information and policy options which reflect current 


government priorities.  As such, I find that none of the records qualifies for exemption under sections 


12(1)(c) and/or (e) of the Act. 


 


The Ministry further claims that Record B6 qualifies for exemption pursuant to section 12(1)(b) and Record 


C18 qualifies for exemption under section 12(1)(d) of the Act.  No specific representations on these 


exemption claims were included by the Ministry in its representation.  I have already determined that neither 


of these records qualifies for exemption under the introductory wording of section 12(1).   


 


The two criteria which the Ministry must satisfy in order to exempt Record B6, a briefing note, under 


section 12(1)(b) are: 


 


1. the record must contain policy options or recommendations; and 


 


2. the record must have been submitted or prepared for submission to the Executive 


council or its committees. 


 


[Order 73] 
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I find that the second criteria for this exemption claim has not been established by the Ministry.  As stated 


earlier, this record (minutes of a meeting of the senior management committee at the Ministry) is not 


identified as a Cabinet Submission, and there is no indication on its face or in its contents to indicate that it 


formed the substance of any Cabinet deliberations.  The general nature of the Ministry=s representations on 


the section 12 exemption claim are not sufficient to establish that the information contained in this record 


was Asubmitted or prepared for submission@ to Cabinet.  Therefore, I find that Record B6 does not qualify 


for exemption pursuant to section 12(1)(b) of the Act. 


 


In order for Record C18 to qualify for exemption under section 12(1)(d), the Ministry must establish that it: 


 


(a) was used for consultation among ministers of the Crown on matters 


relating to the making of government decisions or the formulation of 


government policy;  or 


 


(b) reflects consultation among ministers of the Crown on matters relating to 


the making of government decisions or the formulation of government 


policy. 


 


[Order P-1621] 


 


Record C18 is a briefing note to the Premier.  The record reports on events that had taken place concerning 


the regulation of osteopaths, including matters that had already been announced publicly by the government 


of the day. There is no indication in the record itself nor in the Ministry=s representations to establish that the 


record Awas used for consultation@ or Areflects consultation@ and  therefore, I find that it does not qualify for 


exemption pursuant to section 12(1)(d) of the Act. 


 


SOLICITOR-CLIENT PRIVILEGE 


 


The Ministry claims that the following records, or parts thereof, qualify for exemption pursuant to section 19 


of the Act: 


 


C5, C6, C7, C8, C11, C16, C19, C21, C27, C33, C34, C37, C51, C64, C66, C76, 


C77-C80, C81, C83, C95, C101, C107, C121, C123, C124, C125, C126, C134, 


C136, C150-C153, C155, C161, C162, C165, C169, C170, C172, C175, C176, 


C177, D4, D7, D31, D33, D35, D38, D45, D46, D47, D50, the undisclosed responsive 


parts of Records C110, C114, D13, D14 and D15 and the first page of Record C100. 


 


Section 19 of the Act states: 
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A head may refuse to disclose a record that is subject to solicitor-client privilege or that 


was prepared by or for Crown counsel for use in giving legal advice or in contemplation of 


or for use in litigation. 


 


Section 19 consists of two branches, which provide a head with the discretion to refuse to disclose: 


1. a record that is subject to the common law solicitor-client privilege; (Branch 1) and 


 


2. a record which was prepared by or for Crown counsel for use in giving legal 


advice or in contemplation of or for use in litigation (Branch 2). 


 


In order for a record to be subject to the common law solicitor-client privilege (Branch 1), the Ministry must 


provide evidence that the record satisfies either of two tests: 


 


1. (a) there is a written or oral communication,  and 


 


(b) the communication must be of a confidential nature,  and 


 


(c) the communication must be between a client (or his agent) and a 


legal advisor,  and 


 


(d) the communication must be directly related to seeking, formulating 


or giving legal advice; 


 


OR 


 


2. the record was created or obtained especially for the lawyer=s brief for existing or 


contemplated litigation. 


 


[Order 49] 


 


Two criteria must be satisfied in order for a record to qualify for exemption under Branch 2: 


 


1. the record must have been prepared by or for Crown counsel; and 


 


2. the record must have been prepared for use in giving legal advice, or in 


contemplation of litigation, or for use in litigation. 


 


[Order P-1342] 


 


Although the wording of the two branches is different, the Commissioner=s orders have held that their scope 


is essentially the same: 
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In essence, then, the second branch of section 19 was intended to avoid any problems that 


might otherwise arise in determining, for purposes of solicitor-client privilege, who the 


Aclient@ is.  It provides an exemption for all materials prepared for the purpose of obtaining 


legal advice whether in contemplation of litigation or not, as well as for all documents 


prepared in contemplation of or for use in litigation.  In my view, Branch 2 of section 19 is 


not intended to enable government lawyers to assert a privilege which is more expansive or 


durable than that which is available at common law to other solicitor-client relationships. 


 


[Order P-1342; upheld on judicial review in Ontario (Attorney General) v. Big Canoe, 


[1997] O.J. No. 4495 (Div. Ct.)] 


 


Solicitor-client communication privilege  


 


Solicitor-client communication privilege protects direct communications of a confidential nature between a 


solicitor and client, or their agents or employees, made for the purpose of obtaining professional legal 


advice.  The rationale for this privilege is to ensure that a client may confide in his or her lawyer on a legal 


matter without reservation (see Order P-1551). 


 


This privilege has been described by the Supreme Court of Canada as follows: 


 


 ... all information which a person must provide in order to obtain legal advice and which is 


given in confidence for that purpose enjoys the privileges attaching to confidentiality.  This 


confidentiality attaches to all communications made within the framework of the solicitor-


client relationship ... 


 


[Descôteaux v. Mierzwinski (1982), 141 D.L.R. (3d) 590 at 618, cited in Order P-1409] 


 


The privilege has been found to apply to Aa continuum of communications@ between a solicitor and client: 


 


... the test is whether the communication or document was made confidentially for the 


purposes of legal advice.  Those purposes have to be construed broadly.  Privilege 


obviously attaches to a document conveying legal advice from solicitor to client and to a 


specific request from the client for such advice.  But it does not follow that all other 


communications between them lack privilege.  In most solicitor and client relationships, 


especially where a transaction involves protracted dealings, advice may be required or 


appropriate on matters great or small at various stages.  There will be a continuum of 


communications and meetings between the solicitor and client ...  Where information is 


passed by the solicitor or client to the other as part of the continuum aimed at keeping both 


informed so that advice may be sought and given as required, privilege will attach.  A letter 


from the client containing information may end with such words as Aplease advise me what I 


should do.@  But, even if it does not, there will usually be implied in the relationship an 


overall expectation that the solicitor will at each stage, whether asked specifically or not, 
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tender appropriate advice.  Moreover, legal advice is not confined to telling the client the 


law; it must include advice as to what should prudently and sensibly be done in the relevant 


legal context. 


 


[Balabel v. Air India, [1988] 2 W.L.R. 1036 at 1046 (Eng. C.A.), cited in Order P-1409] 


 


Solicitor-client communication privilege has been found to apply to the legal advisor=s working papers 


directly related to seeking, formulating or giving legal advice [Susan Hosiery Ltd. v. Minister of National 


Revenue, [1969] 2 Ex. C.R. 27, cited in Order M-729] 


 


All of the records relate to communications regarding the issue of the registration of osteopaths in Ontario, 


including issues related to the Health Professions Legislation Review. 


 


The Ministry=s representations on this exemption consist of the following statements: 


 


The Ministry submits that all records indicated in Appendix AA@ [the Ministry=s index] to 


have been severed in whole or in part pursuant to section 19 of the Act are either records 


in which Crown counsel has been asked for or has given legal advice with respect to a 


course of action or a communication proposed by a client program area within the Ministry 


or government or records the contents of which are the result of consultation with and/or 


review by Crown counsel.  It must be emphasized that the issues being addressed in the 


records responsive to the appellants= request are essentially ones of legislative regulation of 


osteopathy.  This being so, free and frank exchange between program area clients and their 


counsel is essential at all stages of the policy development process and in preparation for all 


negotiation with individuals or organizations having an interest in the future of osteopathy.  


Hence, among the records at issue in this appeal, all briefing materials prepared for the 


Minister and/or Cabinet and/or Cabinet committees, as well as all correspondence with 


persons and/or organizations outside the Ministry or government have come under close 


scrutiny by Crown counsel in the course of their preparation.  Every update of briefing 


materials was reviewed by Crown counsel before being finalized.  Legal advice and input 


has been a major factor in all the responsive records at issue in this appeal where section 


19, as indicated in Appendix AA@, has been applied to exempt them from access. 


 


The Ministry acknowledges that, in many of the records at issue, communication between 


Crown counsel and client program area(s) is not directly apparent.  Nor were records such 


as briefing materials or correspondence prepared by or for Crown counsel in person.  


Nonetheless, the Ministry maintains that in all such instances, the information in the records 


reflects the conveyance of legal advice from counsel to the program area client who 


received it and, further, to clients-by-extension such as the Minister and/or Cabinet or a 


Cabinet committee.  Thus, these records, as the instruments of communication from counsel 


to client, are covered by solicitor-client privilege as envisaged in section 19 of the Act. 
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Records C5, C6, C7, C8, C11, C16, C19, C21, C27, C33, C34, C37, C101, C123, C136, C155, 


C165, C169, C170, C172, D4 and D31 are all internal memoranda or other internal communications from 


Ministry staff to Ministry counsel and/or to other Ministry staff and copied to Ministry counsel.  It is clear 


from the content of these records that one of the purposes in creating them was to seek confidential legal 


advice respecting various aspects of the issue of the registration and regulation of osteopaths or to provide 


legal direction on these same issues.  Therefore, I find that these records  are subject to solicitor-client 


communication privilege. 


 


Record D46 (D47 is a duplicate of Record D46) is an AAction Request@ from a Ministry employee to 


counsel for the Ministry.  It seeks direction in responding to a letter, which was attached, asking for legal 


advice on an issue relating to the regulation of osteopathy.  I find that this record is a communication 


between a solicitor (counsel for the Ministry) and a client (Ministry staff) for the purpose of seeking 


confidential legal advice, and these records are subject to solicitor-client communication privilege. 


 


Records C76, C77-C80, C81, C83, C95, C107, C121, C124, C125, C126, C134, C150-C153, C161, 


C162, C175, C176, C177, D7 and D45 are all various drafts of briefing notes regarding various legal 


aspects of the regulation of osteopathy.  I accept the Ministry=s characterization of the nature of these 


records, and find that they are the type of documents that would be subject to review and comment by legal 


counsel during discussions on this topic.  They consist of background information, opinions and/or advice, 


and provide the Minister with options regarding possible actions respecting the regulation of osteopaths in 


this province.  In my view, this information falls within the category of confidential legal advice, and these 


records qualify for exemption under section 19. 


 


Records D33 and D38 consist of handwritten notes that appear to have been created by Ministry counsel 


for use and reference in providing legal advice regarding the above-noted issues.  Records C64, C66, D35, 


D50 and the undisclosed responsive parts of Records C110, C114, D13, D14 and D15 are all internal 


memoranda regarding letters received from the appellants regarding their registration as osteopaths.  These 


records are not in themselves communications to or from a lawyer and a client.  However, these records fall 


within the Acontinuum of communications@ as described in Balabel, and could be described as part of the 


solicitor=s Aworking papers@ [Susan Hosiery Ltd.].  Further, I am satisfied that these records were prepared 


with an intention to keep them confidential.  Therefore, I find that these records qualify for exemption under 


the section 19 solicitor-client communication privilege. 


 


Record C51 consists of handwritten notes of the minutes of a meeting regarding the status of the Board of 


Directors of Osteopathy.  The Ministry claims section 19 only for the portions that refer to the various legal 


issues that arose during this meeting and the legal advice to be sought from counsel in relation to these 


issues.  I find that these portions of Record C51 are subject to solicitor-client communication privilege. 


 


The first page of Record C100 is an internal memorandum, and the Ministry has claimed section 19 as the 


basis for exempting two lines of information on this page.  This information refers to the fact that a legal 


opinion was obtained, but makes no reference to the content or substance of that opinion.  In my view, a 


general reference to the existence of a legal opinion, and nothing more, does not represent a confidential 
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communication between a solicitor and a client for the purposes of seeking, formulating or providing legal 


advice, and I find that these two lines of information in Record C100 do not qualify for solicitor-client 


communication privilege.  Because section 19 was the only exemption claimed for the first page of Record 


C100, it should be disclosed to the appellants. 


 


ADVICE OR RECOMMENDATIONS 


 


The records remaining at issue for which the Ministry has claimed exemption under section 13(1) are 


Records A62, A63, A64, the undisclosed responsive portions of B6, B8 in part, B9, B11 in part, C15i, 


C15iii, C17, C18, C20, C23, C24, C29, C31, C32, C36, C45, C51, C63, C98, C100 (with the 


exception of the first  page), C102, C103, C104, C105, C106, C117, C119 in part, C120, C129 in part, 


C138, C146 in part, C147, C154, C158, C159, C164, C167 in part, C171, C174 in part, C178, C179, 


C180, C181 and C183. 


  


Section 13(1) of the Act states: 


 


A head may refuse to disclose a record where the disclosure would reveal advice or 


recommendations of a public servant, any other person employed in the service of an 


institution or a consultant retained by an institution. 


 


This exemption is subject to the exceptions listed in section 13(2). 


 


It has been established in a number of previous orders that advice or recommendations for the purpose of 


section 13(1) must contain more than mere information.  To qualify as Aadvice@ or Arecommendations@, the 


information contained in the records must reveal a suggested course of action, which will ultimately be 


accepted or rejected by its recipient during the deliberative process.  Information that would permit the 


drawing of accurate inferences as to the nature of the actual advice and recommendation given also qualifies 


for exemption under section 13(1).   


 


In Order 94, former Commissioner Linden commented on the scope of this exemption.  He stated that it A... 
purports to protect the free-flow of advice and recommendations within the deliberative process of 


government decision-making and policy-making@. 
 


The Ministry=s one-paragraph representations on the application of section 13(1) read as follows: 


 


Clearly, in the Ministry=s attempts over the years to resolve the issues still surrounding the 


practice of osteopathy in Ontario, many records have accumulated that contain the advice 


of successive civil servants.  That advice is still contributing to today=s deliberations on this 


topic and is therefore still to be considered valid.  This is reflected in each of the documents 


at issue in this appeal that have been exempted from access pursuant to subsection 13(1) of 


the Act.  The advice contained in the documents could still be reconsidered and acted upon 


in the future, leading to another submission to Cabinet or to one of its executive committees. 







  


 


 


 


[IPC Interim Order PO-1742-I/January 19, 2000] 


 


- 17 - 


 This fact has resulted in the Ministry=s extensive use of its discretionary authority under the 


Act to exempt all the records listed in Appendix AA@ [the Ministry=s index] as having been 


severed in part or in whole under section 13. 


 


The records as identified above appear to be various presentations, policy papers, handwritten notes, draft 


correspondence, memoranda and meeting minutes.  In some instances it is not clear who authored the 


documents, and the limited representations provided by the Ministry provide little assistance in clarifying the 


context or establishing the requirements of the exemption claim for these records.  With certain exceptions 


discussed below, none of the information contained in these records appears in the form of advice or 


recommendations.  The majority of information contained in these records is either factual in nature (section 


13(2)(a)) or deals with requests or directions for the provision of advice as opposed to actual advice itself.  


The Ministry has failed to provide the required detailed and convincing evidence to establish the 


requirements of the section 13(1) exemption claim, nor are they evident from my independent review of 


these records.  Therefore, I find that information contained in Records A63, the undisclosed responsive 


portions of B6, B9,  C15iii, C17, C18, C20, C23, C24, C29, C31, C32, C36, C45, C51, C63, C98 in 


part, C138, C146 in part, C147, C154, C164, C171, C174 in part, C178, C179, C180, C181 and C183 


does not reveal a suggested course of action which will be ultimately be accepted or rejected by its recipient 


during the deliberative process of government decision-making and policy-making, nor would disclosure of 


these records permit the drawing of accurate inferences as to the nature of any advice or recommendations. 


 For these reasons, I find that these records or parts of records do not qualify for exemption under section 


13(1) of the Act.  No other discretionary exemptions have been claimed for Records C45 and C174 and 


no mandatory exemptions apply (with the exception of the two-page letter in Record C174 which I found to 


be exempt under section 21 of the Act).  Therefore, these records should be disclosed to the appellants. 


 


Records A62 and A64, as noted earlier, are documents that were prepared by an outside consulting group 


retained by the Ministry and used for a presentation to the then-Minister of  Health.  Both of these records 


contain specific recommendations to the Minister on the issues regarding the regulation of osteopaths 


together with the rationale for those recommendations. 


 


Record C100, with the exception of the first page, contains the advice and recommendations of a Ministry 


staff member concerning amendments to a Ministry policy paper, and Records C15i, C102, C103, C104, 


C105, C106, C117, C120, C158, C159 and the information severed from Records C119, C129, C167, 


page 2 of Record B8 and pages 4 and 5 of Record B11, all provide various options to be considered in 


dealing with the Ministry=s review of the status and/or regulation of osteopaths.  In each case, a 


recommended course of action is provided which could be accepted or rejected by its recipient.  


 


Although the Ministry=s representations on the application of section 13(1) are limited and general, I am 


satisfied, based on my review of Records A62, A64, C100 (with the exception of the first page), C15i, 


C102, C103, C104, C105, C106, C117, C120, C158, C159 and the information severed from Records 


C119, C129, C167, page 2 of Record B8 and pages 4 and 5 of Record B11, that their disclosure would 


reveal the advice or recommendations of a public servant or a consultant retained by the Ministry, and I find 


that these records or parts of records qualify for exemption pursuant to section 13(1) of the Act. 
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ECONOMIC AND OTHER INTERESTS 


 


The Ministry submits that section 18(1)(g) of the Act applies to the information which has been severed 


from Records A63, the undisclosed responsive portions of B6, B9, B10, C10, C15iii, C17, C18, C20, 


C23, C24, C29, C31, C32, C36, C51, C57, C63, C98 in part, C127, C137, C138, C139, C140, C146 


in part, C147, C154, C164, C171, C178, C179, C180, C181, C182 and C183, and that sections 


18(1)(c), (d) and (e) also apply to Records  C171, C181 and C182.   


 


Sections 18(1)(c), (d), (e) and (g) read as follows: 


 


A head may refuse to disclose a record that contains, 


 


(c) information where the disclosure could reasonably be expected to 


prejudice the economic interests of an institution or the competitive 


position of an institution; 


 


(d) information where the disclosure could reasonably be expected to 


be injurious to the financial interests of the Government of Ontario 


or the ability of the Government of Ontario to manage the 


economy of Ontario; 


 


(e) positions, plans, procedures, criteria or instructions to be applied 


to any negotiations carried on or to be carried on by or on behalf 


of an institution or the Government of Ontario; 


 


(g) information including the proposed plans, policies or projects of an 


institution where the disclosure could reasonably be expected to 


result in premature disclosure of a pending policy decision or 


undue financial benefit or loss to a person; 


 


Once again, the Ministry has provided minimal representations on the application of these exemption claims. 


 The Ministry states: 


 


Among the issues confronting the Ministry in its continuing efforts to fit osteopathy into the 


spectrum of regulated health professions in Ontario, either as a self-regulated stand-alone 


body of practitioners or as part of a larger body such as the College of Physicians and 


Surgeons of Ontario, is the economic issue of whether osteopathy will be included in the 


services insured and paid for, in part or in whole, under OHIP, and if so to what extent.  


Among factors to be considered will be the amount of money available for coverage of 


osteopathy.  This will relate directly not only to the number and types of osteopathic 


services that may be offered in any future regulated scheme but also to the number of 
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practitioners who may be licensed to practise in Ontario under such a scheme.  Both 


factors are of great economic relevance as the Ministry continues to consider all its options 


in this regard.  In its response to the request under the Act made by the appellants, the 


Ministry has applied the discretionary exemption available pursuant to subsection 18(1) to 


all records (in part or in whole as indicated in Appendix AA@ [the Ministry=s index]) where 


the contents relate, directly or indirectly, to these economic factors.  The Ministry submits 


that disclosure of these records or parts of records, by revealing the direction in which the 


Ministry and/or the government is proceeding, would prematurely reveal pending policy 


decisions on the issue of osteopathy and, in some instances, disclose positions, criteria 


and/or instructions to be applied to future negotiations with the [College of Physicians and 


Surgeons of Ontario] and/or osteopathic practitioners. 


 


The Notice of Inquiry that was issued to the parties in this appeal requested detailed representations on the 


application of the exemptions claimed by the Ministry, including the application of section 18(1) of the Act.  


Where previous precedent had been established, the Notice set out those precedents in the form of tests 


and, in addition, asked several questions in respect of the application of each of the exemption claims.  In 


my view, the Ministry has failed to adequately respond to those precedents and questions and, in so doing, 


has, in essence, left it up to me to make decisions on the application of these exemptions, based on my 


independent review of the various records and other relevant file documents.  


 


Section 18(1)(g) 


 


In order to qualify for exemption under section 18(1)(g) of the Act, an institution must establish that the 


records: 


 


1. contain information including proposed plans, policies or projects; and 


 


2. that disclosure of the information could reasonably be expected to result in: 


 


(i) premature disclosure of a pending policy decision, or 


 


(ii) undue financial benefit or loss to a person. 


 


[Order P-229] 


 


Each element of this two-part test must be satisfied. 


 


In Order P-726, former Assistant Commissioner Irwin Glasberg considered the application of section 


18(1)(g) to two reports which together constituted a business review of the provincial parks system.  In this 


order, former Commissioner Glasberg stated: 
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I will turn first to the second part of the [section 18(1)(g)] test.  In Order M-182, Inquiry 


Officer Holly Big Canoe considered the municipal equivalent of section 18(1)(g) of the Act. 


 In this decision, she found that the term Apending policy decision@ contained in the second 


part of the test refers to a situation where a policy decision has been reached, but has not 


yet been announced.  More specifically, the phrase does not refer to a scenario in which a 


policy matter is still being considered by an institution. 


 


The Ministry disagrees with this interpretation and submits that the appropriate definition of 


a pending policy decision Acontemplates a situation that has started but remains unfinished.@ 
 I have carefully reflected on this argument. 


 


The intent of section 18(1)(g) is to allow an institution to avoid the premature release of a 


policy decision where that disclosure could reasonably be expected to harm the economic 


interests of the institution.  In my view, it follows that for this section to apply, there must 


necessarily exist a policy decision which the institution has already made.  In the absence of 


such a determination, the assessment of harm would be an entirely speculative exercise.  In 


addition, the first part of the section 18(1)(g) test makes specific reference to proposed 


policy decisions.  In my view, the nature of this wording also contemplates that the type of 


decision referred to in the second part of the test will be one that has already been made. 


 


For these reasons, I do not accept the interpretation which the Ministry has advanced and 


prefer to follow the approach articulated in Order M-182. 


... 


 


Since the Ministry has failed to establish that either the first or second aspects of the second 


part of the section 18(1)(g) test have been met, it follows that this exemption does not 


apply to the information found in the two reports. 


 


I agree with the approach taken by former Assistant Commissioner Glasberg.  Applying that approach to 


the present appeal, I find that disclosure could not reasonably be expected to result in premature disclosure 


of a pending policy decision since, as acknowledged by the Ministry, a policy decision on the regulation of 


osteopaths has not yet been reached.  The Ministry states that the matter of regulation is currently under 


consideration and/or review, but provides no details.  Consequently, I find that the requirements of 


paragraph (i) of the second part of the test have not been established.  I also find that the Ministry has failed 


to provide evidence sufficient to support the requirements of paragraph (ii) of the second part of the section 


18(1)(g) test.  The Ministry=s representations make general reference to possible costs associated with the 


manner in which the osteopathic profession is regulated but, in my view, these representations do no relate 


directly to any specific information contained in the records, and in any event, do not establish a reasonable 


expectation that disclosure of any information could result in Aundue financial benefit or loss to a person@, as 
required by section 18(1)(g). 
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Because the Ministry has failed to satisfy the requirements of the second part of the test, I find that the 


information which has been severed from Records A63, the undisclosed responsive portions of B6, B9, 


B10, C10, C15iii, C17, C18, C20, C23, C24, C29, C31, C32, C36, C51, C57, C63, C98 in part, 


C127, C137, C138, C139, C140, C146 in part, C147, C154, C164, C171, C178, C179, C180, C181, 


C182 and C183 do not qualify for exemption under section 18(1)(g) of the Act. 


 


Sections 18(1)(c) and (d) 


 


Section 18(1)(c) provides institutions with a discretionary exemption which can be claimed where disclosure 


of the record could reasonably be expected to prejudice an institution in the competitive marketplace, 


interfere with its ability to discharge its responsibilities in managing the provincial economy, or adversely 


affect the government=s ability to protect its legitimate economic interests (Order P-441).  In my view, 


therefore, the purpose of this exemption is to protect the ability of institutions to earn money in the 


marketplace. 


 


Similarly, to establish a valid exemption claim under section 18(1)(d), the Ministry must demonstrate a 


reasonable expectation of injury to the financial interests of the Government of Ontario or the ability of the 


Government of Ontario to manage the economy of Ontario (Orders P-219, P-641 and P-1114). 


 


The Ministry has provided no details concerning financial or economic implications which could arise from 


disclosure of any records exempted under sections 18(1)(c) or (d).  None of the records are less than three 


years old, and many date back more than a decade.  In the absence of sufficient evidence to the contrary, I 


am not persuaded that disclosure of financial data calculated on the basis of economic conditions that 


existed some time ago could Aprejudice@ the economic interests or competitive position, or be Ainjurious@ to 


the financial interests of the Ministry or the Government of Ontario.  The concerns expressed in the 


Ministry=s representations demonstrate some of the difficulties that might be faced in grappling with the 


regulation of osteopathy but, in my view, they are insufficiently detailed or convincing to establish a 


reasonable expectation of any of the harms outlined in sections 18(1)(c) and (d) should the information 


contained in these records be disclosed. 


 


Accordingly, I find that  Records  C171, C181 and C182 do not qualify for exemption under section 


18(1)(c) or (d) of the Act. 


 


Section 18(1)(e) 


 


In order to qualify for exemption under section 18(1)(e), the Ministry must establish the following: 


 


1. the records must contain positions, plans, procedures, criteria or instructions;  and 


 


2. the positions, plans, procedures, criteria or instructions must be intended to be 


applied to negotiations;  and 
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3. the negotiations must be carried on currently, or will be carried on in the future;  


and 


 


4. the negotiations must be conducted by or on behalf of the Government of Ontario 


or an institution. 


 


[Order P-219] 


 


Other than stating in its representations that disclosure of the records Ain some instances, disclose positions, 


criteria and/or instructions to be applied to future negotiations with the [College of Physicians and Surgeons 


of Ontario] and/or osteopathic practitioners@, the Ministry provides no specific representations on the 


application of section 18(1)(e) to the information contained in Records  C171, C181 and C182.  None of 


the records, on their face, contain Apositions, plans, procedures, criteria or instructions@, and in any event, 


the Ministry has not established or explained how any of this information will be applied in negotiations. 


 


Accordingly, I find that Records  C171, C181 and C182 do not qualify for exemption under section 


18(1)(e) of the Act. 


 


DISCRETION TO REFUSE REQUESTERS' OWN INFORMATION 


 


Section 47(1) of the Act gives individuals a general right of access to their own personal information held by 


a government body.  Section 49 provides a number of exceptions to this general right of access.  Because 


of the manner in which I have dealt with various records, it is not necessary for me to consider the possible 


application of section 49(b).  


 


Section 49(a) of the Act reads: 


 


A head may refuse to disclose to the individual to whom the information relates personal 


information,  


 


where section 12, 13, 14, 15, 16, 17, 18, 19, 20 or 22 would apply to the 


disclosure of that personal information;  [emphasis added] 


 


Under section 49(a) of the Act, the Ministry has discretion to deny access to a record which contains an 


individual's own personal information in instances where certain exemptions would otherwise apply to that 


information.  


 


I have previously found that Records C64, C66, C76, C80, C81, C83, C95, C107, C110, C114, C121, 


C124, C126, C134, C150, C151, C152, D7, D13, D14, D15, D35 and D50 contain the personal 


information of the appellants, and also that these records satisfy the requirements of the section 19 


exemption claims.  Consequently, I find that these records also exempt under section 49(a) of the Act. 
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INTERIM ORDER: 
 


1. I order the Ministry to disclose Records A63 (with the exception of the non-responsive 


information), the undisclosed responsive portions of B6, B9, B10, C10,  C15iii, C17, C18, C20, 


C23, C24, C29, C32, C36, C45, C57, C63, the first page of Record C100, C127, C137, C138, 


C139, C140, C147, C154, C164, C171, C174 (with the exception of the two-page letter dated 


November 10, 1996 contained in this record which I found to be exempt under section 21 of the 


Act), C178, C179, C180, C181, C182, C183, to the appellants in their entirety.  I further order 


the Ministry to disclose Records B8, B11, C51, C98 and C146 to the appellants in accordance 


with the highlighted copy of these records which I have attached to the Ministry=s copy of this 


Interim Order. The highlighted portions of Records B8, B11, C51, C98 and C146 are not to be 


disclosed.  This provision must be complied with by the Ministry by February 9, 2000. 


 


2. I uphold the Ministry=s decision to deny access to the remainder of the records. 


 


3. I remain seized of this appeal in order to deal with the exemptions claimed by the Ministry for 


Records C31, D37, D48, D49 and D51 pending notification to the affected parties in respect of 


these records. 


 


4. In order to verify compliance with Provision 1 of this Interim Order, I reserve the right to require 


the Ministry to provide me with a copy of the records which are disclosed to the appellant pursuant 


to Provision 1. 


 


 


 


 


 


 


 


Original signed by:                                                                  January  19, 2000                       


Tom Mitchinson    


Assistant Commissioner 
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[IPC Order PO-2320/September 13, 2004] 


BACKGROUND AND NATURE OF THE APPEAL: 
 
A provincial election was held in Ontario on October 2, 2003.  During the course of the election 
campaign, the Liberal Party released a platform, outlining a series of initiatives it intended to 
implement if elected.  The Liberal Party won the election. 
 
On October 17, 2003, a requester made a request under the Freedom of Information and 
Protection of Privacy Act (the Act) to Cabinet Office for access to costing information relating to 
the election platform initiatives.  Cabinet Office advised the requester that there were no records 
responsive to the request.  The requester did not appeal this decision. 
 
On December 3, 2004, the requester resubmitted his request to Cabinet Office.  The request reads 
as follows: 
 


I seek all information regarding the costing of implementation of the Liberal Party 
election platform as they were presented to Premier Dalton McGuinty and his 
Cabinet and his transition team and staff; as assembled by the Ontario Public 
Service including but not limited to, copies of correspondence, briefing notes, 
emails and memos or any communications between all parties involved on this 
subject.  


 
In accordance with section 25(1) of the Act, Cabinet Office forwarded the request to the Ministry 
of Finance (the Ministry) as the institution with custody of the requested records. 
 
Following discussions with the Ministry, the requester revised his request to the following: 
 


I seek any estimates of the cost of the implementation of the Fall 2003 Liberal 
party election platform initiatives as produced by Ontario Ministry of Finance 
staff. 


 
The Ministry identified 5 responsive records, and granted partial access to them.  Access to the 
remaining records was denied, in whole or in part, on the basis of one or more of the following 
exemptions in the Act: 
 


 section 12 - Cabinet records 
 section 17 - third party commercial information 
 section 18 - economic and other interests of Ontario 


 
The Ministry also provided the requester with an index describing the records and identifying the 
exemptions claimed for each of them.  The index includes more specific information than the 
decision letter.  For Record 5, the index identifies the following specific exemption claims: 
 


sections 12(1)(b), (c) and (d) 
sections 18(1)(d), (f) and (g) 


 
The requester (now the appellant) appealed the Ministry’s decision. 
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During mediation, the appellant narrowed the scope of his request to Record 5, which had been 
withheld in its entirety.  Therefore, the undisclosed portions of Records 1-4 and the section 17 
exemption claim are no longer at issue in this appeal. 
 
Further mediation was not successful, and the appeal was transferred to the adjudication stage.  I 
began my inquiry by sending a Notice of Inquiry to the Ministry, setting out the facts and issues 
and seeking representations.  The Ministry responded with representations.  In these 
representations, the Ministry raised section 18(1)(c) as a new discretionary exemption claim for 
the first time.  I revised the Notice to include the late raising of a discretionary exemption as an 
issue in this appeal, and provided the amended Notice and the Ministry’s representations to the 
appellant for reply.  The appellant responded with representations, which did not address the 
issue of the late raising of the section 18(1)(c) exemption. 
 
I then shared the appellant’s representations with the Ministry.  After reviewing them, the 
Ministry issued a revised decision to the appellant, disclosing all portions of Record 5 in the 
columns headed “ID” (meaning initiative number), “Initiative” and “Ministry”.  The appellant 
confirmed that he was still interested in pursuing access to the remaining portions of the record. 
 
RECORD: 
 
The record is a 60-page document titled “Estimated Costs for Initiatives”.  The document 
contains 8 columns headed: 
 


- “ID” 
- Initiative 
- Ministry 
- Year 1 Potential Costs 
- Year 2 Potential Costs 
- Year 3 Potential Costs 
- On-going Total Cost 
- Costing Assumptions 


 
All information in the first three columns has been disclosed. 
 
PRELIMINARY ISSUE: 
 
LATE RAISING OF NEW DISCRETIONARY EXEMPTION 
 
Previous orders have held that the Commissioner has the power to control the manner in which 
the inquiry process under the Act is undertaken.  This includes the authority to establish time 
limits for the receipt of representations and to limit the time frame during which an institution 
can raise new discretionary exemptions not originally cited in its decision letter, subject, of 
course, to a consideration of the particular circumstances of each case.  This approach was 
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upheld by the Divisional Court in the judicial review of Order P-883 (Ontario (Ministry of 
Consumer and Commercial Relations) v. Fineberg (21 December 1995), Toronto Doc. 220/89, 
leave to appeal refused [1996] O.J. No. 1838 (C.A.)). 
 
The objective of the policy allowing an institution 35 days after the date of a decision letter to 
raise additional discretionary exemptions is to provide institutions with a window of opportunity 
to raise new discretionary exemptions, but to restrict this opportunity to a stage in the appeal 
where the integrity of the process would not be compromised or the interests of the appellant 
prejudiced.  The 35-day policy is not inflexible.  The specific circumstances of each appeal must 
be considered individually in determining whether discretionary exemptions can be raised after 
the 35-day period. 
 
In its original decision letter to the appellant, the Ministry identified “section 18” as one basis for 
denying access to the various responsive records.  The index provided to the appellant clarified 
that the Ministry was relying specifically on the exemptions in section 18(1)(d), (f) and (g).  The 
Mediator’s Report issued to the parties at the completion of the mediation stage confirmed that 
these three section 18 provisions were the ones at issue in the appeal. 
 
In its initial set of representations, the Ministry raised section 18(1)(c) as a new exemption claim.  
The Ministry states that this exemption was not originally identified due to a “transcription 
error”, and argues that the appellant would not be prejudiced by having this new claim included 
within the scope of the inquiry.  Counsel for the Ministry also takes the position that: 
 


I would do an injustice to my client not to argue the subsection, as my client’s 
case would not have been put forward completely, and an injustice could be the 
consequence. 


 
As noted earlier, after receiving the Ministry’s representations I amended the Notice of Inquiry 
to include the late raising of a new discretionary exemption claim as an issue, and offered the 
appellant an opportunity to provide representations on this issue.  He did submit representations 
in response to the Notice, but they make no reference to this issue, nor did he refer to it in 
subsequent correspondence provided to me since that time. 
 
After considering the various circumstances of this appeal, I have decided to allow the Ministry 
to claim section 18(1)(c) as a new discretionary exemption.   
 
I have difficulty accepting the Ministry’s explanation that section 18(1)(c) was not identified 
earlier due to a “transcription error”, given the fact that the three specific components of section 
18(1) were identified on the index provided to the appellant at an early stage and were also listed 
in the Mediator’s Report, which was sent in draft to the Ministry before being finalized.  
However, in the absence of any submissions from the appellant, and given the fact that this new 
exemption could be characterized as an additional component of an exemption claim that was 
originally claimed by the Ministry, I am prepared to allow the Ministry to rely on section 
18(1)(c).   
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DISCUSSION: 
 
CABINET RECORDS 
 
The Ministry claims that Record 5 qualifies for exemption under the introductory wording of 
section 12(1), as well as the specific provisions in sections 12(1)(b) and (c).  The Ministry also 
refers to sections 12(1)(d) and (e) in its representations, but then withdraws them, based on past 
interpretations of these provision by this office that would render them inapplicable to Record 5. 
 
These relevant provisions of section 12(1) read: 
 


(1) A head shall refuse to disclose a record where the disclosure would reveal 
the substance of deliberations of the Executive Council or its committees, 
including, 


 
(b) a record containing policy options or recommendations 


submitted, or prepared for submission, to the Executive 
Council or its committees; 


 
(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that does 
contain background explanations or analyses of problems 
submitted, or prepared for submission, to the Executive 
Council or its committees for their consideration in making 
decisions, before those decisions are made and 
implemented; 


 
The Ministry explains: 
 


[Record 5] in its entirety has never gone to Cabinet or Cabinet committees;  
however, on an issue by issue basis, the cost information this document provides 
is gradually going to Cabinet committees which will decide the particular policy 
matter involved.  Typically, a Cabinet Submission would be prepared by a 
particular ministry associated with the particular program or policy.  The costing 
information would be put into Cabinet submissions, altered or unaltered (it will 
vary), along with other information created by one of the ministries or a group of 
ministries in the usual format on a particular policy or policies.  Any costing 
information which has not as yet gone into a Cabinet Submission has been 
prepared to assist in that purpose over the life of the current government, since 
there are probably too many recommendations to decide on in a single year. 
 
By its very nature, this is the kind of information which is needed to decide on 
government options within a budget.  Policy recommendations made by the 
unelected Liberal Party in September, 2003 get a certain transformation when 
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government as government considers these recommendations within a wider 
context of government realities such as current debt, strategic priorities, and costs. 


 
The Ministry elaborates: 
 


The Fiscal and Financial Policy Division prepared [Record 5] and printed it on 
purple paper indicating a paper to be treated with the secrecy surrounding the 
budget in case the Liberals were elected.  Other parties’ projected plans were 
given some cost projections on the same type of paper. 
 
… 
 
The impetus to create the document came from proactive civil servants who 
would soon be urgently called upon by any elected government to cost items over 
the expected period of that government for budget planning and implementation. 
 
… 
 
A small part of the record was prepared during the election period after the 
platform was announced, but the greater part of the document was prepared after 
the election of October 4, 2003 [sic]. … 
 
The budget has now been announced and presented, and certain policies which 
fall in the left hand column of the record are no longer pending policies, although 
their original bare bones costing is still secret as starting figures for the 
government’s consideration. 
 
… Release of final cost estimates, when announced through the public budget is 
available on the website for many of these items.  If any cost estimate is not 
announced, the exemptions claimed apply.  If any cost estimate is announced, the 
budget provides the better wording which adds government decision and 
accuracy;  the preliminary numbers in [Record 5] are likely to be inaccurate and 
misleading as well as exempt as a preliminary budget, having been through the 
process of government consideration. 
  


Section 12(1):  introductory wording 
 
The use of the term “including” in the introductory wording of section 12(1) means that any 
record that would reveal the substance of deliberations of Cabinet or its committees (not just the 
types of records enumerated in the various subparagraphs of section 12(1)), qualifies for 
exemption under section 12(1) [Orders P-11, P-22 and P-331]. 
 
A record that has never been placed before Cabinet or its committees could qualify for 
exemption under the introductory wording of section 12(1) where disclosing the record would 
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reveal the substance of deliberations of Cabinet or its committees, or where disclosure would 
permit the drawing of accurate inferences with respect to these deliberations [Orders P-226, P-
293, P-331, P-361 and P-506]. 
 
The Ministry submits: 
 


… the release of this costing document would reveal the substance of 
deliberations by committees of the Executive Council.  One Cabinet Committee 
which would be involved is the Budget Secretariat;  another is the Policy and 
Priorities Committee.  For each recommendation there may also be another 
Cabinet Policy Committee involved.  The relationship between the information in 
this document and such committee discussions is close and compelling, since only 
such committees decide on budget matters proposed by the government and 
policies proposed by the government.  Although this record does not itself go to 
the committees, its release would permit the drawing of accurate inferences 
regarding the substance of the deliberations.  … 


 
The appellant disputes the Ministry’s position.  He submits: 
 


… Obviously, during any period of transition, hundreds of documents are created 
on the impetus of proactive civil servants …, but not all of these documents can 
possibly find their way into the hands of the Minister or the Cabinet.  Clearly, the 
Minister and the Cabinet will subsequently ask for specific information from the 
civil service, some of which may have previously been prepared during this 
transition period, and some will have to be created following such a request.  In 
the case of [Record 5], regardless of whether it was prepared by industrious civil 
servants during the transition period or after, statements from both the Minister of 
Finance and the Premier clearly indicate that they were never privy to the 
document or the information contained therein. 


 
The appellant refers to quotations from two media sources where the Premier and Finance 
Minister responded to questions regarding costing information contained in Record 5. 
 
In my view, the time period in which Record 5 was created is irrelevant to the application of the 
introductory wording of section 12(1).  In order to qualify under this provision, the information 
in the record must reveal the “substance of deliberations” of Cabinet or one of its committees.  
That information could be prepared long in advance or immediately preceding a Cabinet 
meeting;  the timing has no bearing on the issue. 
 
If a record is actually placed before Cabinet or a committee, that in itself is strong, but not 
necessarily determinative evidence that disclosing its content could reveal the substance of 
deliberations.  However, as the Ministry makes clear, Record 5 was not placed before Cabinet.  
Therefore, in order to meet the requirements of the introductory wording of section 12(1) the 
Ministry must provide evidence and argument sufficient to establish a linkage between the 
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content of Record 5 and the actual substance of Cabinet deliberations.  In my view, the Ministry 
has failed to do so here.  Although the Ministry refers in a general way to certain initiatives 
contained in Record 5 being included in the 2004 Budget, it also describes the costing figures in 
the record as “preliminary numbers’ that are “likely to be inaccurate”, and characterizes them as 
“original bare bones costing” numbers.  In my view, it is clear from the Ministry’s description of 
the Budget preparation process that financial information put forward to Cabinet in that context 
would be detailed and comprehensive and, at most, only tangentially related to the type of 
information contained in Record 5, which was clearly prepared for a different purpose, namely to 
allow the Ministry to ascertain an order-of-magnitude estimate of the campaign platform costs 
for the Liberal Party.  This characterization of Record 5 is supported by the fact that comparable 
records were also prepared for other parties participating in the October 2, 2003 election. 
 
It is also significant that the Ministry has not provided me with any records that were actually 
placed before Cabinet or its Committees to support its position regarding Record 5.  In my view, 
the ability to compare the content of Record 5 to an actual Cabinet Submission considered in the 
Budget development process would be a logical and more compelling evidentiary basis for 
arguing the application of the introductory wording of section 12(1) than the generalized 
submissions provided by the Ministry. 
 
As far as the initiatives in Record 5 that did not find their way into the 2004 Budget are 
concerned, I have no basis for concluding that their costing was considered by Cabinet and 
clearly no basis for concluding that disclosing the costing components of Record 5 would reveal 
the substance of any Cabinet deliberations.  The Ministry acknowledges that these initiatives are 
“no longer pending policies” and, in my view, should they form part of future Cabinet 
deliberations, fresh costing information would be required, rendering the costing information in 
Record 5 essentially irrelevant. 
 
For all of these reasons, I find that the undisclosed costing information contained in Record 5 
does not qualify for exemption under the introductory wording of section 12(1). 
 
Section 12(1)(b):  policy options or recommendations 
 
The Ministry submits that, although the various initiatives contained in the portions of Record 5 
that have been disclosed to the appellant were originally part of the Liberal Party campaign 
platform, “as they are developed for Cabinet decision they become policy options”.  The 
Ministry explains that other ministries use costing information prepared by the Ministry in their 
Cabinet Submissions on particular policy initiatives, and that the costing information in Record 5 
“contains the financial analysis for various options for Cabinet’s consideration, shaped, in part, 
by the particular ministry which will be involved”.  The Ministry continues: 
 


…  When the budget is revealed, some of these numbers may be reflected in it.  
On the other hand, these numbers as well as other factors may deter the 
government from pursuing some of these policies.  Either way, this costing 
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information will be considered by Cabinet committees now or in the future.  They 
in turn may bring the numbers to Cabinet.  … 
 


To qualify for exemption under section 12(1)(b), a record must contain policy options or 
recommendations, and the record must have been either submitted to Cabinet or, if not, then at 
least prepared for that purpose. 
 
Having reviewed Record 5, I accept that it contains a listing of various policy options under the 
heading “Initiatives”.  However, these policy options have been disclosed to the appellant.  The 
undisclosed portions of Record 5 consist of costing assumptions relating to the individual policy 
options.  That being said, in my view, the undisclosed costing information for each initiative can 
be characterized as a component of the policy option, thereby satisfying the first requirement of 
section 12(1)(b).   
 
The Ministry has acknowledged that Record 5 was not submitted to Cabinet or one of its 
committees.  It also acknowledges that it was not prepared for the purpose of being submitted to 
Cabinet.  As I read the Ministry’s representations, Record 5 was prepared for the purpose of 
ascertaining an order-of-magnitude estimate of the cost of various campaign promises made by 
the Liberal Party.  If any individual initiative warrants consideration by Cabinet, the ministry 
with program responsibility for the initiative will prepare documents, including Cabinet 
Submissions, and develop detailed costing estimates, and it is these records that fall within the 
scope of section 12(1)(b), not Record 5.  The Ministry acknowledges that the costing information 
in Record 5 is “likely to be inaccurate and misleading”.  In my view, this is inconsistent with a 
claim that it was prepared for the purpose of Cabinet consideration, which would require 
accurate and reliable costing information. 
 
Accordingly, I find that Record 5 does not qualify for exemption under section 12(1)(b). 
 
Section 12(1)(c):  background explanations or analyses of problems 
 
The Ministry submits that Record 5 “consists of background information with financial analysis 
of those policies prepared for committees of the Executive Council for their consideration in 
making decisions and in prompting the Executive Council to make decisions”. 
 
The Ministry continues: 
 


… The test for [section 12(1)(c)] is that “the decision at issue either has not been 
made or has been made but not implemented”.  Unlike other subsections, the 
implication in this one is that fully implemented policies are not a secret.  The 
Ministry, nonetheless submits, that under the other subsections, which apply, 
Cabinet secrecy shelters the cost estimates, right or wrong, of these fully 
implemented initiatives. 
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The Ministry concedes that the costing information relating to initiatives that are included in the 
2004 Budget have already likely gone to Cabinet, “since announcement and decision has been 
made on these items through the budget or otherwise”. 
 
The Ministry has argued, and I have accepted, that Record 5 contains “policy options”.  In the 
alternative, the Ministry characterizes the content of the record as “background explanations or 
analyses of problems”.  In my view, “policy options” is a more accurate characterization. 
 
However, even if “background explanations or analyses of problems” is the accurate description, 
I do not accept that Record 5 was “submitted or prepared for submission” to Cabinet, for the 
same reasons outlined above in my discussion of section 12(1)(b).  In addition, section 12(1)(c) 
is only available as an exemption claim “before decisions are made and implemented”.  In the 
case of initiatives included in the 2004 Budget, decisions have been made and implementation is 
underway, as the Ministry acknowledges.  Costing information for the remaining initiatives, 
which may or may not be presented to Cabinet in future, would be developed by ministries based 
on current cost assumptions, not what the Ministry describes as the “bare bones costing” 
information contained in Record 5. 
 
Accordingly, I find that Record 5 does not qualify for exemption under section 12(1)(c). 
 
ECONOMIC AND OTHER INTERESTS 
 
General principles 
 
The relevant portions of section 18(1) read as follows: 
 


A head may refuse to disclose a record that contains, 
 


(c)  information where the disclosure could reasonably be 
expected to prejudice the economic interests of an 
institution or the competitive position of an institution; 


 
(d) information where the disclosure could reasonably be 


expected to be injurious to the financial interests of the 
Government of Ontario or the ability of the Government of 
Ontario to manage the economy of Ontario; 


  
(f) plans relating to the management of personnel or the 


administration of an institution that have not yet been put 
into operation or made public; 


 
(g) information including the proposed plans, policies or 


projects of an institution where the disclosure could 
reasonably be expected to result in premature disclosure of 
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a pending policy decision or undue financial benefit or loss 
to a person; 


 
The purpose of section 18 is to protect certain economic interests of institutions.  The report 
titled Public Government for Private People: The Report of the Commission on Freedom of 
Information and Individual Privacy 1980, vol. 2 (Toronto:  Queen’s Printer, 1980) (the Williams 
Commission Report) provides the following description of the rationale for including a “valuable 
government information” exemption in the Act: 


 
In our view, the commercially valuable information of institutions such as this 
should be exempt from the general rule of public access to the same extent that 
similar information of non-governmental organizations is protected under the 
statute . . . Government sponsored research is sometimes undertaken with the 
intention of developing expertise or scientific innovations which can be exploited. 
 


For sections 18(1)(c), (d) or (g) to apply, the Ministry must demonstrate that disclosing the 
record “could reasonably be expected to” lead to the result specified in the section.  To meet this 
test, the Ministry must provide “detailed and convincing” evidence to establish a “reasonable 
expectation of harm”.  Evidence amounting to speculation of possible harm is not sufficient 
[Ontario (Workers’ Compensation Board) v. Ontario (Assistant Information and Privacy 
Commissioner) (1998), 41 O.R. (3d) 464 (C.A.)]. 
 
Section 18(1)(c) 
 
Section 18(1)(c) provides institutions with a discretionary exemption that can be claimed where 
disclosure of information could reasonably be expected to prejudice the institution in the 
competitive marketplace, interfere with its ability to discharge its responsibilities in managing 
the provincial economy, or adversely affect the government’s ability to protect its legitimate 
economic interests (Order P-441). 
 
The Ministry’s submissions on section 18(1)(c) consist of the following: 
 


The competitive position of the government would be affected where an initiative 
would result in a contract award by the government or a litigation settlement by 
the government or an unexpected litigation loss.  Successful negotiation strategy 
calls for not declaring one’s bottom line as the negotiation opens.  The result, I 
expect, would be to prejudice the economic interests of this Institution and 
Ontario.  There is experience that disclosing one’s bottom line in advance leads to 
a poor negotiated result for a party. 
 
When a Ministry requests tenders or proposals to enter into contracts, it is 
absolutely forbidden to indicate what the Ministry budget is for the project.  
[Record 5] gives away first thoughts on a Ministry budget on a number of 
projects.  Release of these may prejudice the government’s ability to get the work 
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done for less or acquire goods for less or get a better settlement in a disputed 
matter. 


 
In my view, this is not the sort of detailed and convincing evidence of a reasonable expectation 
of harm necessary to establish the section 18(1)(c) exemption claim.  The Ministry’s submissions 
do not address any of the specific initiatives contained in Record 5, nor do they describe the 
competitive marketplace in which the Ministry is allegedly operating.  In addition, even if a 
competitive marketplace does exist, I am not persuaded that disclosing costing information 
which the Ministry describes as “bare bones” and “likely to be inaccurate and misleading” could 
reasonably be expected to prejudice the Ministry’s economic interests or its competitive position. 
 
I find that the Ministry’s submissions on section 18(1)(c) are speculative at best, and these 
generalized statements do not satisfy the “detailed and convincing” evidentiary standard 
accepted by the Court of Appeal in Ontario (Workers’ Compensation Board). 
  
Section 18(1)(d) 
 
The harm addressed by section 18(1)(d) is similar, but broader, than section 18(1) (c), and this 
exemption is intended to protect the broader economic interests of Ontarians [Order P-1398 
upheld on judicial review [1999], 118 O.A.A. 108 (C.A.), leave to appeal to Supreme Court of 
Canada refused (January 20, 2000), Doc. 27191 (S.C.C.)]. 
 
The Ministry’s representations on section 18(1)(d) consist of the following: 
 


The request was made before the budget.  There is evidence that it is traditionally 
considered injurious to managing the economy to reveal the budget before the 
Finance Minister considers it appropriate.  In aid of keeping the budget secure, 
guards are posted at both doors of the Finance Ministry.  The shares of particular 
stocks can rise or fall on a rumour of what will be in the budget, and rumours can 
impact the economy of Ontario.  The Ministry would not risk exposing [Record 
5], particularly just before the budget, partly because some “initiative costs” 
would be prematurely revealed;  others would be false rumours.  Since [Record 5] 
refers to each item as an initiative rather than a campaign promise, the document 
might misrepresent the intentions of the government, which has yet to decide on 
most of the “initiatives”.  If false information is thereby inferred it could be 
injurious to the economy, leading to the belief that the government is going to do 
something which it has yet to consider in depth. 
 
After the final budget is announced, the release of a preliminary budget document 
spreads mistaken information.  Misinformation interferes with the government’s 
ability to govern the economy by creating confusion.  Apart from being 
potentially incorrect, a preliminary budget document does not have sufficient non 
cost information attached to it from the lead ministry to flesh out the policy and 
answer questions.  With the other twenty-one ministries’ contributions to be 
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added, as well as the Cabinet input, the document might seem quite thin, and as 
such it might interfere with the reputation of the Ministry of Finance and impact 
the ability to govern the economy. 
 


Again, the Ministry’s representations are not persuasive.  I do not dispute the Ministry’s 
description of the security precautions it takes in the lead up to a Budget announcement;  
however, I fail to see the relevance this has to the issues before me in this appeal.  The 2004 
Budget was announced several months ago, and there is no reason to expect another one until 
2005.  The various initiatives included in Record 5 have already been disclosed to the appellant, 
and costing details for those that made their way into the Budget are a matter of public record.  
Any future Budget, which would not be developed for several months in any event, would 
clearly not be based on “bare bones” preliminary costing information contained in Record 5, 
particularly, as the Ministry points out, where this information is “likely to be inaccurate and 
misleading”.  Based on my review of Record 5, I also have difficulty accepting the Ministry’s 
characterization of the record as a “preliminary budget”.  As noted earlier, it is a costing estimate 
of the various campaign promises of the political party that ended up forming the government.  
While I accept that a successful party’s campaign promises end up being more significant than 
an unsuccessful party’s, I do not accept that a record of this nature transforms into a “preliminary 
budget” on election day.     
 
Simply put, a reasonable expectation of harm to the “financial interests of the Government 
Ontario or the ability of the Government of Ontario to manage the economy of Ontario”, which 
are serious concerns warranting careful consideration, are not established by the speculative and 
predominately irrelevant evidence and argument put forward by the Ministry in this case. 
 
Accordingly, I find that Record 5 does not qualify for exemption under section 18(1)(d). 
 
Section 18(1)(g) 
 
In order for section 18(1)(g) to apply, the institution must show that: 
 


1. the record contains information including proposed plans, policies or projects 
of an institution; and  


 
2. disclosure of the record could reasonably be expected to result in:  


 
(i) premature disclosure of a pending policy decision, or 


 
(ii) undue financial benefit or loss to a person. 


 
[Order PO-1709, upheld on judicial review in Ontario (Minister of Health and Long-
Term Care) v. Goodis, [2000] O.J. No. 4944 (Div. Ct.)]  


 
For this section to apply, the institution must have already made a policy decision [Order P-726]. 
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The Ministry submits, in part: 
 


Some of these figures will have been costed more quickly and accurately than 
others. Hydro projects, for example, will have been costed after extensive 
research by experts.  Either way [Record 5] simply reflects the early numbers, 
produced by the Ministry.  The accuracy and importance of some of the figures 
cannot necessarily be dismissed simply because this is just a summary listing of 
them.  Some will be the proposed financial plan.  For the policies that have not 
been announced, disclosure of the items and numbers would be premature 
disclosure of the preliminary financial plan.  For those items already disclosed, 
the preliminary financial plan should not be disclosed as it may do more harm 
than good to those whose study of the budget has been minimal.  It is now stale 
and is misinformation. 
 
… 
 
An early announcement about what the sale of assets of Ontario or the creation of 
debts, … would be expected to fetch, costed in positive or negative dollars, if any 
of those were an initiative, for example, could result in undue financial benefit or 
loss to one of the parties by prematurely divulging Ontario’s competitive 
expectations.  It would be incorrect to assume that if the item is on the list it will 
be executed. 
 
Undue financial benefit or loss might also result as a result of early disclosure to 
some and not to others of certain policies which have been taken and costed.  As 
previously discussed budget rumours can be harmful to some and beneficial to 
others, as investments may be made prematurely based on the tips gleaned from 
the not as yet disclosed portions. 


 
Although I would not characterize Record 5 as a “preliminary financial plan”, I accept that it 
includes “proposed policies or projects”.  However, I am not persuaded that disclosing the 
costing information about the various initiatives contained in Record 5 could reasonably be 
expected to result in “the premature disclosure of a pending policy decision” or “undue financial 
benefit or loss”, as required in order to satisfy the requirements of section 18(1)(g).   
 
Policy decisions relating to initiatives listed in Record 5 that formed part of the 2004 Budget are 
no longer “pending”;  and, given the acknowledged inferior quality of the costing information 
contained in this record, some of which is now “stale and is misinformation”, it is not reasonable 
to expect that its disclosure would result in undue financial loss or benefit.  Different 
considerations might apply to more detailed costing projections for specific initiatives under 
consideration by the government from time to time, in the context of Budget preparations and 
otherwise, but the Ministry’s representations have not convinced me that the harms described in 
section 18(1)(g) could reasonably be expected to result from the disclosure of the “bare bones 
costing” information contained in Record 5. 
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Accordingly, I find that Record 5 does not qualify for exemption under section 18(1)(g). 
 
Section 18(1)(f) 
 
In order for section 18(1)(f) to apply, the Ministry must show that: 
 


1. the record contains a plan or plans, and 
 


2. the plan or plans relate to: 
 


(i) the management of personnel, or 
 
(ii) the administration of an institution, and 


 
3. the plan or plans have not yet been put into operation or made public 


[Order PO-2071] 
 
Previous orders have defined “plan” as “. . . a formulated and especially detailed method by 
which a thing is to be done; a design or scheme” [Order P-348]. 
 
The Ministry’s submissions on section 18(1)(f) consist of the following: 
 


Many of the calculations made will be based on administrative calculations such 
as the number of full time employees needed to perform a project and the number 
of desktops needed for them.  The preliminary budget document naturally relates 
in that way to the management of personnel or the administration of an institution 
from the cost point of view.  The total cost of the plan is given here. 


 
I find that Record 5 is neither a “plan”, as that term has been defined;  nor does it relate to either 
the “management of personnel” or the “administration of an institution”, as required in order to 
satisfy the requirements of section 18(1)(f). 
 
Accordingly, I find that Record 5 does not qualify for exemption under section 18(1)(f). 
 
In summary, I find that the undisclosed portions of Record 5 do not qualify for any of the 
exemptions claimed by the Ministry, and they should be disclosed to the appellant. 
 
ORDER: 
 


1. I order the Ministry to disclosing the remaining portions of Record 5 to the appellant by 
October 4, 2004. 
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2. In order to verify compliance with Provision 1, I reserve the right to require the Ministry 
to provide me with a copy of the record disclosed to the appellant, upon request. 


 
 
 
 
 
 
Original Signed By                                                           September 13, 2004                        
Tom Mitchinson 
Assistant Commissioner 
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NATURE OF THE APPEAL: 


 


The Ontario Realty Corporation (the ORC) received a request under the Freedom of Information 


and Protection of Privacy Act (the Act) for records relating to the ORC’s proposed acquisition of 


certain identified lands, together with the severance and sale or disposition of certain provincially 


owned lands (the "Lands Exchange").  The request read: 


 


… we request copies of the following records, electronic or otherwise, in the files 


of the ORC relevant to the environmental assessment of the Lands Exchange that 


are not otherwise currently publicly available as defined in the [Act]: 


 


l. All studies, reports, documents, correspondence, meetings and telephone 


conversations regarding the policy strategies, deliberations, directives and 


decisions with respect to the environmental assessment of the Lands 


Exchange during the following periods: 


 


(a) prior to the development and inception of the Lands Exchange proposal 


(i.e., from approximately Summer, 2003) and leading up to the ORC's 


official announcement in April, 2004 of the ORC's class environmental 


assessment of the Lands Exchange (the "Class EA'"); and  


 


(b) since the official announcement of the Class EA in April, 2004 to the 


present time. 


 


2. Without limiting the generality of the foregoing, we request that the records 


in item I above include all such records 


 


(a) within the ORC, including, but not limited to, the land exchange team; 


 


(b) between the ORC and other ministries, departments and agencies of the 


Ontario government, including, but not limited to [a list of specific 


ministries and offices]. 


 


Following telephone conversations between the requester and the Freedom of Information Co-


ordinator of Management Board Secretariat, who was coordinating this and the requester’s 


similar requests to three other institutions under the Act (collectively, including the Ministry, the 


“Institutions”), the requester wrote to the Freedom of Information Co-ordinator.  In the letter, the 


requester confirmed that the request sought access to, “…documents and other communications 


in the records of the Institutions that include information as to the decision-making that led to the 


announcement of the Class Environmental Assessment of the Lands Exchange project…”.  The 


requester provided some additional information regarding the requested records, and also 


recommended that the Institutions search their files for records from June 1, 2003 onward. 


 


The ORC issued an interim access decision and also identified that it was extending the time to 


respond to the request by an additional 90 days.  The requester (now the appellant) appealed the 


ORC’s time extension decision, and this office opened Appeal PA-050028-1, which was 


eventually closed through mediation. 
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The ORC subsequently issued an access decision, in which it granted partial access to the records 


it identified as responsive to the request.  The ORC applied the exemptions found in sections 


12(1) (Cabinet records), 13(1) (advice or recommendations), 19 (solicitor-client privilege) and 


21(1) (invasion of privacy) of the Act to deny access to the undisclosed records and parts of 


records.  The ORC also provided a final fee decision, and identified that some information in the 


records was “non-responsive” to the request.  


 


The appellant appealed the ORC’s denial of access to portions of the records.  This office opened 


Appeal PA-050028-2, the present appeal. 


 


During mediation, the appellant advised the mediator that it was not pursuing access to the 


information to which the ORC had denied access under sections 19 and 21(1) of the Act, and this 


information and these exemptions are no longer at issue in this appeal.  The appellant also 


advised that it wanted to appeal the issue of whether the information identified by the ORC as 


“non-responsive” is, in fact, not responsive to the request. 


 


Mediation did not resolve this appeal, and it was transferred to the inquiry stage of the process.  I 


sent a Notice of Inquiry to the ORC, initially, and received representations from it.  I then sent 


the Notice of Inquiry, along with a copy of the complete representations of the ORC, to the 


appellant, who also provided representations in response. 


 


RECORDS: 


 


There are 22 records or portions of records remaining at issue.  These records include e-mails, 


presentations, memoranda and draft memoranda, handwritten notes, an excerpt from a draft 


Communications Plan, a document relating to consultation and public communications efforts, a 


draft Comments Regarding Draft Presentation, a stated position table, a scenario analysis, Option 


Analysis Tables and an excerpt from an issue note. 


 


DISCUSSION: 
 


SCOPE OF THE REQUEST/RESPONSIVENESS OF RECORDS 


 


The ORC takes the position that portions of the records contain information that is not 


responsive to the appellant's request.  The ORC refers to the original request and states that the 


requester asked for records in the files of the ORC “relevant to the environmental assessment of 


the Lands Exchange [as that term was defined in that letter] that are not otherwise currently 


publicly available as defined in the Act.”  Accordingly, the ORC states that any parts of the 


records that contain information that was publicly available as of the date of the request are not 


responsive to the request. 


 


In addition, the ORC refers to the fact that the records the appellant is seeking are in regard to 


“the policy strategies, deliberations, directives and decisions with respect to the environmental 


assessment of the Lands Exchange.”  In support, the ORC refers to correspondence from the 
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requester which stated that the request was for “documents and other communications … that 


include information as to the decision-making that led to the announcement of …”.  On this 


basis, the ORC states: 


 


Accordingly, records that may, in one way or another, relate to the Lands 


Exchange or the environmental assessment of the Lands Exchange but do not 


concern policy strategies, deliberations, directives or decisions made with respect 


to the environmental assessment of the Lands Exchange are not responsive to this 


request.   


 


Finally, the ORC confirmed that the request did not include any records created prior to June 1, 


2003. 


 


The ORC then summarizes the circumstances giving rise to the creation of the records at issue, 


and follows this with representations on the responsiveness of certain specific portions of records 


as follows: 


 


The parts of Records 1, 2 and 10 identified by the ORC as non-responsive … all 


constitute publicly available generic information about the requirements under 


ORC’s then existing Class Environmental Assessment document.  ORC has 


advised that this information was posted on ORC’s website and was available to 


members of the public at the time of the request….  Accordingly, this information 


is not responsive to the request which expressly excluded from the request 


publicly available information. 


 


The parts of Records 3, 9 and 11 identified by ORC as non-responsive do not 


constitute information regarding any “policy strategies, deliberations, directives or 


decisions with respect to this environmental assessment”….  In the case of Record 


3, this information is procedural and requests a response.  The part of Record 9 


identified as non-responsive is merely a historical summary of events to the date 


of the Record and does not concern policy strategies, deliberations, directives or 


decisions.  In the case of Record 11, the non-responsive part merely is an 


introductory message regarding the comments on the draft presentation to follow.  


It also does not fall within the parameters of the request…. 


 


The non-responsive parts of Records 13, 14, 15 and 16 are identical in each case.  


The procedural information contained therein merely (i) describes the steps ORC 


must take in conducting the required environmental assessment and (ii) provides 


an update on the steps in that connection taken to the various dates of these 


records….  This information is not responsive to the request, as defined by the 


appellant. 


 


The part of Record 4 identified as non-responsive deals with administrative and 


procedural steps that needed to be taken once the decision about the 
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environmental assessment had been made with the result that it is also outside the 


parameters of the request. 


 


The part of Record 17 identified as non-responsive deals with issues unrelated to 


ORC’s environmental assessment with the result that it is also outside the scope 


of the request. 


 


In its representations, the appellant argues that the ORC has an obligation to adopt a liberal 


interpretation to the request, and asks that a careful review of the records which the ORC claims 


are non-responsive, be conducted. 


 


Findings 


 


Previous orders of the Commissioner have established that to be responsive, a record must be 


"reasonably related" to the request.  In Order P-880, former Adjudicator Anita Fineberg stated:  


 


In my view, the need for an institution to determine which documents are relevant 


to a request is a fundamental first step in responding to a request.  It is an integral 


part of any decision by a head.  The request itself sets out the boundaries of 


relevancy and circumscribes the records which will ultimately be identified as 


being responsive to the request.  I am of the view that, in the context of freedom 


of information legislation, "relevancy" must mean "responsiveness". That is, by 


asking whether information is "relevant" to a request, one is really asking whether 


it is "responsive" to a request.  While it is admittedly difficult to provide a precise 


definition of "relevancy" or "responsiveness", I believe that the term describes 


anything that is reasonably related to the request. (See also Order P-1051) 


   


Adjudicator Fineberg also made the following general statement regarding the approach an 


institution should take in interpreting a request, which was cited with approval by Commissioner 


Ann Cavoukian in Order PO-1730:  


 


... the purpose and spirit of freedom of information legislation is best served when 


government institutions adopt a liberal interpretation of a request.  If an institution 


has any doubts about the interpretation to be given to a request, it has an 


obligation pursuant to section 24(2) of the Act to assist the requester in 


reformulating it.  As stated in Order 38, an institution may in no way unilaterally 


limit the scope of its search for records.  It must outline the limits of the search to 


the appellant. 


 


I adopt this approach to the issue in the circumstances of this appeal. 


 


The appellant's request in this case is set out above.  It is general in the sense that it requests “all 


studies, reports, documents, correspondence, meetings and telephone conversations”, but then 


specifically limits the request to include only records “regarding the policy strategies, 
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deliberations, directives and decisions with respect to the environmental assessment”.  It also 


confirms that it includes all such records within the ORC (and not limited to the land exchange 


team) and between the ORC and other Ministries, departments and agencies of the Ontario 


government. 


 


The ORC claims that portions of 12 of the records are not responsive to the request, as set out 


above.  I have reviewed these records in detail.  Each of these records relates to the 


environmental assessment of the Lands Exchange, and no portions of these records relate to 


other matters.  Furthermore, the request included “all … documents, correspondence … with 


respect to the environmental assessment of the Lands Exchange …”.  The request proceeds to 


specify that these records include records within the ORC and between the ORC and other 


bodies, “without limiting the generality of” the earlier portion of the request. 


 


I have carefully reviewed the portions of the records the ORC claims as “non-responsive” and I 


make the following findings: 


 


 With respect to those portions of Records 1, 2 and 10 which the ORC claims are non-


responsive, as they “constitute publicly available generic information about the 


requirements under ORC’s then existing Class Environmental Assessment document”, 


and include information that was posted on ORC’s website and was available to members 


of the public at the time of the request, I find the ORC’s approach is unduly restrictive.  


Although it may be true that the factual information contained in the relatively brief 


background portions of these three records which the ORC states are non-responsive (two 


of which are e-mails, and the third of which is a draft document) are generally known to 


the public, I am not satisfied that these portions of these records are “publicly available” 


for the purpose of the Act.  Without reviewing the possible application of section 22 to 


these portions of records in detail, there is no suggestion that the portions of these actual 


records were made available to the public.  Given the context in which this information is 


recorded (in documents which contain information clearly responsive to the request), I 


am satisfied that these portions of records are responsive to the request. 


 


 With respect to the ORC’s position that portions of Records 3, 4, 9, 11, 13, 14, 15 and 16 


are  non-responsive, the substance of the ORC’s position is based upon its view that these 


portions of records do not directly contain information regarding any “policy strategies, 


deliberations, directives or decisions with respect to this environmental assessment”.  The 


ORC argues that some of the information is procedural or administrative (Records 3, 4, 


13, 14, 15, and 16), or background or introductory information (Records 9 and 11).  


Although I accept the ORC’s categorization of these portions of these records, in my 


view this sort of information is responsive to the appellant’s request for all records 


“regarding the … deliberations … and decisions with respect to the environmental 


assessment of the Lands Exchange…”.  Accordingly, I find that these portions of records 


are “reasonably related to the request”, and are responsive to it. 
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 With respect to the portion of Record 17 which the ORC identifies as non-responsive on 


the basis that it deals with issues unrelated to the ORC’s environmental assessment, I 


have carefully examined this portion of Record 17.  Although it relates to a different 


aspect of the environmental assessment issues, I am satisfied that it is “reasonably 


related” to the request for records regarding “decisions with respect to the environmental 


assessment of the Lands Exchange”, and that it is also responsive to the request. 


 


In summary, I find that all of the portions of records which the ORC has claimed are not 


responsive to the request are, in fact, responsive to the appellant’s request.  Accordingly, I will 


order the ORC to issue access decisions regarding those portions of records.   


 


CABINET RECORDS 


 


The ORC has relied on sections 12(1), 12(1)(d) and (e) to deny access to certain records.  These 


sections read as follows: 


 


A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including, 


 


(d) a record used for or reflecting consultation among ministers 


of the Crown on matters relating to the making of 


government decisions or the formulation of government 


policy; 


 


(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to be 


brought before the Executive Council or its committees, or 


are the subject of consultations among ministers relating to 


government decisions or the formulation of government 


policy;  


 


Previous decisions of this Office have established that the use of the word "including" in the 


introductory language of section 12(1) means that any record which would reveal the substance 


of deliberations of Cabinet or its committees (not just the types of records enumerated in the 


various subparagraphs of 12(1)), qualifies for exemption under section 12(1) [See Orders P-22, 


P-331, P-894, P-1570].  It is also possible for a record that has never been placed before Cabinet 


or its committees to qualify for exemption under the introductory wording of section 12(1), if an 


institution can establish that disclosing the record would reveal the substance of deliberations of 


Cabinet or its committees, or that its release would permit the drawing of accurate inferences 


with respect to these deliberations [See Orders P-361, P-604, P-901, P-1678, PO-1725]. 


 


The ORC submits that section 12(1) applies to all of Records 5, 6, 7, 8 and 22, and pages 1 and 2 


of Record 17.  In particular, ORC claims that the exemption in the introductory language of 
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section 12(1) applies to Records 7, 8 and 22; that section 12(l)(d) applies to Record 17; and that 


the exemption in section 12(l)(e) applies to Records 5 and 6. 


 


Introductory wording of section 12(1) 


 


The ORC has claimed that the introductory wording of section 12(1) applies to all of Records 7, 


8 and 22; however, I note that the ORC’s representations on this exemption only focus on a small 


portion of each of these records.  As previously noted, if disclosing a record that has never been 


placed before Cabinet or its committees would reveal the substance of the actual deliberations of 


Cabinet or its committees, or where its disclosure would permit the drawing of accurate 


inferences with respect to these deliberations, the record can be withheld [Orders P-226, P-293, 


P-331, P-361 and PO-2320].  


 


The ORC states as follows with respect to these three records: 


 


These Records all contain information about the government's decisions related to 


the environmental assessment process.  In each of these three Records, certain 


words have been underlined on the copies provided to your office by ORC and 


ORC submits that this information in these Records, if disclosed, would "reveal 


the substance of deliberations of the Executive Council or its committees" in 


accordance with the opening words of section 12(l).  Thus, these records are 


entitled to protection thereunder. 


 


On my review of the specific underlined portions of these three records, I am satisfied that their 


disclosure would "reveal the substance of deliberations of the Executive Council or its 


committees" in accordance with the introductory language of section 12(l), and that these brief 


portions of those records qualify for exemption under section 12(1).  However, in the absence of 


representations supporting the application of the section 12(1) exemption to the remaining 


portions of these records, I find that the other portions of these records do not qualify for 


exemption under 12(1). 


 


Section 12(1)(d) 


 


As identified above, the ORC relies on section 12(l)(d) in respect of the first two pages of Record 


17.  Record 17 is a series of handwritten notes, identified by the ORC as notes of “a discussion 


between a representative of ORC (believed by the ORC to be an identified ORC employee) and 


the Premier's office.”  The ORC then states: 


 


It is clear from the notes (and the tenor of the discussion) that the discussion was 


with a senior officer in the Premier's office. 
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Concerning the application of the exemption to this record, the ORC states: 


 


As indicated in Order PO-1725, some of the more senior officers in the Premier's 


office assume responsibilities and perform tasks that facilitate the Premier's 


priority-setting role by identifying problems and possible solutions. Thus, certain 


senior staff within the Premier's office stand virtually in the same shoes as the 


Premier in fulfilling the Premier's role in consensus building within the 


democratic political environment. 


 


Thus, records of discussions with senior staff in the Premier's office are entitled to 


protection under section 12(l)(d) where, as here, they relate to the making of 


government decisions or the formulation of government policy. 


 


Finding 


 


The ORC is correct in identifying that, in Order PO-1725, former Assistant Commissioner 


Mitchinson recognized the vital role senior staff members have in performing the responsibilities 


and delegated tasks for which the Premier himself is answerable.  In that order he stated: 


 


In so doing, they facilitate the Premier’s priority-setting role by identifying 


problems and possible solutions, making the Premier aware of the pros and cons 


of various options, and conveying the positions of those affected by particular 


decisions. In a very real sense, the Premier’s senior staff constitute his eyes and 


ears, and the information thus presented to them will often have a considerable 


influence over the decisions which the Premier must make. 


 


… the Premier’s policy-making and priority setting functions do not occur in a 


vacuum, but within the political framework which brought the ruling party to 


power. Cabinet, and the Premier in his capacity as leader of the winning party, are 


charged with the task of prioritizing and implementing the major policy choices of 


party members by translating political party values into strategies for legislation 


and other programs.  By virtue of his dual role as party leader and head of 


Cabinet, the Premier is at the apex of both the political and legislative policy-


making functions.  In the person of the Premier, Cabinet deliberations cannot be 


divorced from the consensus building process that must occur within the 


democratic political environment.  To the extent that certain senior staff within 


the Premier’s Office are integral to that process, they stand virtually in the same 


shoes as the Premier in assisting in his pre-eminent deliberative role within 


Cabinet. 


 


I note, however, that the ORC argues that Record 17 qualifies for exemption on the basis of 


section 12(1)(d), which reads:  
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A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including, 


 


a record used for or reflecting consultation among ministers of the 


Crown on matters relating to the making of government decisions 


or the formulation of government policy; 


 


In my view, Record 17 does not qualify for exemption under the wording of section 12(1)(d).  


The section 12(1) exemptions are designed to protect Cabinet records, not records which 


document discussions amongst Crown employees.  Record 17 is a series of handwritten notes of 


“a discussion between a representative of ORC … and the Premier's office”.  Section 12(1)(d) 


states that, in order to qualify for exemption under this section, the record must be “a record used 


for or reflecting consultation among ministers of the Crown”.  I have not been provided with 


sufficient evidence to satisfy me that Record 17 was used for or reflects “consultation among 


ministers of the Crown”, as required by section 12(1)(d). 


 


Accordingly, I am not satisfied that Record 17 qualifies for exemption under section 12(1) of the 


Act. 


 


Section 12(1)(e)  


 


The ORC takes the position that Records 5 and 6 qualify for exemption under section 12(1)(e).  


The ORC states: 


 


These Records (which are PowerPoint slide decks) are clearly marked as 


presentations to [the Chair of Management Board Secretariat]….  They are dated 


February 18, 2004 and February 23, 2004 and both deal with the environmental 


assessment issue.  Record 5 (on pages 9-11) identifies various options related to 


the environmental assessment issue.  Record 6 outlines and discusses the pros and 


cons of the various options in greater detail. 


 


It is clear from page 11 of Record 5 and from the entirety of Record 6 that the 


options related to the environmental assessment issue identified and discussed in 


these Records were intended to be and were the subject of consultations among 


ministers relating to this decision.  Accordingly, ORC submits that these Records 


are entitled to protection pursuant to section 12(l)(e). 


 


The ORC then acknowledges that, in interpreting section 12(1)(e) in the past, previous orders of  


this office have held that section 12(l)(e) is not applicable to either records that have already 


been presented to and dealt with by the Executive Committee (the ORC refers to Orders 22 and 


40) or records that have been, but are no longer, the subject of consultations among ministers 


(the ORC states that this line of cases are more relevant in these circumstances, and refers to 


Order P-1182). 
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The ORC then submits that the approach taken to the interpretation this section ought to be 


reconsidered, and submits as follows: 


 


The decisions in these Orders are based on the fact that section 12(1)(e) applies to 


records that "are" the subject of consultations among ministers.  Accordingly, 


Order P-1182 has held that the use of the present tense "are" means that section 


12(1)(e) does not apply to records that have been but are no longer the subject of 


consultations among ministers. 


 


In [the] ORC's submission, the intended result of the use of "are" in section 


12(1)(e) is unclear with the result that the intended effect of section 12(1)(e) is, in 


this respect, ambiguous.  The use of "are" could potentially indicate that, in order 


for that exemption to apply, the relevant consultations among ministers "are" 


ongoing at the time of the request (as the previous Orders have held).  But, 


equally, the use of "are" could mean that it is necessary that the consultations 


"are" ongoing at the time the record was prepared in order for section 12(l)(e) to 


be available.  Given this ambiguity, ORC respectfully requests that the 


Commissioner reconsider the interpretation given to section 12(l)(e) in previous 


Orders which ORC submits is inconsistent with the principles of statutory 


interpretation established and repeatedly reaffirmed by the Supreme Court of 


Canada, given the ambiguity in section 12(1)(e) itself and the clear and significant 


difference between section 12(1)(e) and section 12(1)(c).  Neither of these factors 


appears to have been considered in the previous Orders dealing with section 


12(1)(e). 


 


The ORC then submits the following regarding its view of how this section ought to be 


interpreted: 


 


On the issue of statutory interpretation, it is well established that, today, there is 


only one principle or approach to statutory interpretation.  As the Supreme Court 


of Canada has repeatedly stated and confirmed, the words of a statute are to be 


read in their entire context and in their grammatical and ordinary sense 


harmoniously with the scheme of the statute, the object of the statute and the 


intention of the enacting legislature: see Rizzo & Rizzo Shoes Ltd (Re), [1998] 1 


S.C.R. 27 at pare. 21; Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 


559 at pare. 26; and Montreal (City) v. 2952-1366 Quebec Inc., 2005 SCC 62 at 


pare. 9.  As the Supreme Court has pointed out, this means that statutory 


interpretation cannot be founded on the words of the relevant statutory provision 


alone.  Words that appear clear and unambiguous may in fact prove to be 


ambiguous once placed in their context.  Thus, the context within which any 


statutory provision is found must be fully considered: see, most recently, 


Montreal (City) v, 2952-1366 Quebec Inc., supra at pare. 9-12. 
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For present purposes, this means that the meaning of section 12(1)(e) and, in 


particular, whether it applies only to records that concern matters that are 


currently the subject of consultations among ministers or whether it applies 


equally to records that concern matters that have in the past been the subject of 


such consultations that were ongoing at the time the records were created, must be 


determined taking into account the context within which section 12(1)(e) is 


located. 


 


In that connection, it is instructive to note the clear differences between section 


12(1)(c) and section 12(1)(e) of the Act.  Section 12(1)(c) deals with records that 


contain background explanations or analyses of certain kinds of problems 


submitted or prepared for submission to the Executive Council or its committees 


for their consideration in making decisions. 


 


Section 12(l)(c) expressly states, however, that it provides an exemption for such 


records only "before those decisions are made and implemented".  In connection 


with section 12(1)(c), therefore, the Legislature considered the period of time 


during which that exemption applied and limited it to the period of time until the 


relevant decisions were made and implemented. 


 


There is, of course, no similar temporal limit found in the exemption contained in 


section 12(1)(e).  In ORC's submission, if the Legislature had intended that 


section 12(1)(e) be subject to a temporal limitation of the kind found to exist in 


previous Orders, it would clearly have included such a provision in section 


12(1)(e), given that it did so for section 12(1)(c). 


 


The result reached in the previous Orders referred to above is to "read in" such a 


temporal restriction into section 12(1)(e), notwithstanding the clear difference 


between section 12(1)(e) and section 12(1)(c).  Such a result is, it is submitted, 


inconsistent with the proper approach to statutory interpretation mandated by the 


Supreme Court of Canada. 


 


Accordingly, it is ORC's submission that the result reached in the earlier Orders 


referred to above ought not to be applied here.  It is further submitted that section 


12(1)(e) in fact applies to records created while the relevant consultations among 


ministers were ongoing.  Since that is the case in respect of Records 5 and 6 (both 


of which are dated in February, 2004 - before the decision to proceed [in a 


particular manner] was announced) …, section 12(1)(e) is available and requires 


that Records 5 and 6 not be disclosed. 


 


The appellant’s representations do not directly address this argument from the ORC. 
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Analysis/Findings 


 


In Order P-1182, former Assistant Commissioner Tom Mitchinson confirmed the approach taken 


by this office to the application of the exemption in section, and stated:  


 


In Order 131, former Commissioner Sidney B. Linden held that in order to qualify 


for exemption under this subsection, the record itself must have been prepared to 


brief a Minister in relation to matters that are either: 


 


(a) before or proposed to be brought before the Executive 


Council or its committees; or, 


(b) the subject of consultations among ministers relating to 


government decisions or the formulation of government 


policy. 


 


In Orders 22 and 40, Commissioner Linden, in addressing the proper 


interpretation to be placed on the wording of section 12(1)(e), held that: 


 


The use of the present tense in the subsection precludes its 


application to a record that has already been presented to and dealt 


with by the Executive Council or its committees. 


 


In my view, the use of the word “are” in that portion of the section which 


discusses consultations among ministers also precludes the application of section 


12(1)(e) to a record which has been, but is no longer, the subject of consultations 


among ministers. 


 


The former Assistant Commissioner then applied this approach to the records at issue in that 


appeal. 


 


In Order P-1205, Former Assistant Commissioner Mitchinson again considered whether records, 


which in that appeal consisted of draft and final versions of an “Information Sheet” which 


accompanied draft regulations being considered by the Legislation Committee of Cabinet, were 


exempt under section 12(1)(e).  The former Assistant Commissioner re-stated the requirements 


for this section as set out in Orders 22, 40 and 131, and found that the records did not qualify for 


exemption under section 12(1)(e), because “these records have either already been presented to 


and dealt with by Cabinet or are no longer the subject of ongoing consultations among 


Ministers.” 


 


However, the Assistant Commissioner went on to determine that portions of the records qualified 


for exemption under the introductory wording of section 12(1), as their disclosure would reveal 


the contents of records which qualified for exemption under the introductory wording of that 


section.  On that basis, he found that the records were properly exempt pursuant to the 


introductory wording of section 12(1) of the Act.  
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I choose to apply the approach to the section 12(1)(e) exemption established by the former 


Assistant Commissioner for the purposes of this appeal. 


 


The thrust of the ORC’s position is that, as the wording of section 12(1)(c) specifically includes 


a temporal limit, and the wording of section 12(1)(e) does not, the ORC argues that, based on the 


principle that the words of a statute are to be read in their entire context and in their grammatical 


and ordinary sense harmoniously with the scheme of the statute, the object of the statute and the 


intention of the enacting legislature, that section ought not to be read as containing a temporal 


limit.  However, on my review of this section, in light of the wording of section 12(1) as a whole, 


and in keeping with previous orders of this office, I do not accept the position taken by the ORC. 


 


Section 1 of the Act sets out the purposes of the Act, which includes: to provide a right of access 


to information under the control of institutions in accordance with the principles that, 


 


(i) information should be available to the public, 


(ii) necessary exemptions from the right of access should be limited and specific, 


 


In addition, in the context of this discussion, I find it helpful to review all of section 12(1) to 


place the various subsections referred to in context.  Section 12(1) reads: 


 


A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including, 


 


(a) an agenda, minute or other record of the deliberations or 


decisions of the Executive Council or its committees; 


 


(b) a record containing policy options or recommendations 


submitted, or prepared for submission, to the Executive 


Council or its committees; 


 


(c) a record that does not contain policy options or 


recommendations referred to in clause (b) and that does 


contain background explanations or analyses of problems 


submitted, or prepared for submission, to the Executive 


Council or its committees for their consideration in making 


decisions, before those decisions are made and 


implemented; 


 


(d) a record used for or reflecting consultation among ministers 


of the Crown on matters relating to the making of 


government decisions or the formulation of government 


policy; 
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(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to be 


brought before the Executive Council or its committees, or 


are the subject of consultations among ministers relating to 


government decisions or the formulation of government 


policy; and 


 


(f) draft legislation or regulations. 


 


In my view, the specific records described in sections 12(1)(b) and (c), and the relationship 


between sections 12(1)(b) and (c), make them distinct from the records described in section 


12(1)(e).  Sections 12(1)(b) and (c) apply to actual records submitted, or prepared for 


submission, to the Executive Council or its committees for their consideration in making 


decisions.  Furthermore, those sections state that the policy options or recommendations are 


exempt and remain exempt after a decision is made (section 12(1)(b)), but that the background 


explanations or analyses of problems, although exempt before those decisions are made and 


implemented, are not exempt after that event occurs.  In my view, it is significant that these 


sections apply directly to the actual records submitted, or prepared for submission, to the 


Executive Council or its committees.  The section 12(1)(e) exemption describes a different type 


of record from the type of record identified in section 12(1)(b) and (c).    


 


The exemption in section 12(1)(e) specifically refers to a record “prepared to brief a minister of 


the Crown in relation to matters that are before or are proposed to be brought before the 


Executive Council or its committees, or are the subject of consultations among ministers …”.  


This type of record is, by its nature, prepared in advance of the meetings referred to in section 


12(1)(e).  The premature disclosure of these sorts of records, although not necessarily caught by 


the introductory wording of section 12(1), would result in the disclosure of information before or 


proposed to be brought before Executive Council or its committees.  In my view this is precisely 


the reason why subsection 12(1)(e) included these specific types of records within section 12(1).  


However, once a record has been presented to and dealt with by the Executive Council or its 


committees, it may or may not fall within the introductory wording of section 12(1).  The 


necessity for the prospective language found in subsection 12(1)(e) is no longer required.  


Accordingly, the outcome of interpreting section 12(1)(e) in the manner in which it has been 


interpreted in previous orders is, in my view, consistent with a proper interpretation of this 


section read as a whole. 


 


In particular, I find that the interpretation of section 12(1)(e) which has been applied in previous 


orders is one that accords with the modern rule of statutory interpretation as articulated by R. 


Sullivan in Driedger on the Construction of Statutes, 4th ed. (Toronto:  Butterworths, 2002) at 


pp. 1 and 3: 


 


… [I]n the first edition of the Construction of Statutes, Elmer Driedger described 


an approach to the interpretation of statutes which he called the modern principle: 
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Today there is only one principle or approach, namely, the words 


of an Act are to be read in their entire context, in their grammatical 


and ordinary sense harmoniously with the scheme of the Act, the 


object of the Act, and the intention of Parliament. 


 


The modern principle has been cited and relied on in innumerable decisions of 


Canadian courts, and in Re Rizzo and Rizzo Shoes Ltd. [[1998] 1 S.C.R. 27 at 41]. 


 


… 


 


At the end of the day, after taking into account all relevant and admissible 


considerations, the court must adopt an interpretation that is appropriate.  An 


appropriate interpretation is one that can be justified in terms of (a) its 


plausibility, that is, its compliance with the legislative text; (b) its efficacy, that is, 


its promotion of the legislative intent; and (c) its acceptability, that is, the 


outcome complies with legal norms; it is reasonable and just. 


 


(a) Plausibility or Compliance with Legislative Text 


 


As identified by Senior Adjudicator John Higgins in his recent Order MO-2154, Driedger states 


(at p. 123) that to be a plausible interpretation it “must be one that the words of the text can 


reasonably bear.”  In my view, for the reasons set out above identifying the context of section 


12(1)(e) within section 12(1), the interpretation of section 12(1)(e) applied in previous orders as 


set out above is one that the words of the text can reasonably bear. 


 


I also make this finding having regard to the specific wording of section 12(1)(e).  In Order PO-


1182 former Assistant Commissioner Mitchinson stated that the use of the present tense, namely 


the word “are” in that portion of the section which discusses consultations among ministers, 


precludes its application to a record which is no longer the subject of consultations among 


ministers.  In my view, this approach appropriately interprets section 12(1)(e) to give meaning to 


the specific wording of that section and its inclusion of the word “are” in that portion of the 


section.  It also distinguishes it from the wording in section 12(1)(b) and (c), which do not 


include that wording. 


 


(b) Promotion of Legislative Intent 


 


Section 1 of the Act provides some context for the interpretation of the language used in section 


45(1)(c) and in the Regulations.  Section 1 states: 


 


The purposes of this Act are, 


 


(a) to provide a right of access to information under the control 


of institutions in accordance with the principles that, 
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(i) information should be available to the 


public, 


 


(ii) necessary exemptions from the right of 


access should be limited and specific, and 


 


(iii) decisions on the disclosure of information 


should be reviewed independently of the 


institution controlling the information; and 


 


(b) to protect the privacy of individuals with respect to 


personal information about themselves held by institutions 


and to provide individuals with a right of access to that 


information.   


 


Section 1 makes it clear that the intent of the Legislature in enacting the Act is that government 


information should be available to the public, subject only to limited and specific exemptions.   


 


The interpretation of section 12(1)(e) advanced in previous orders clearly accords with the 


purpose of the Act that “necessary exemptions from the right of access should be limited and 


specific”.  This is particularly evident given the overall wording of section 12(1) in which, as 


identified in previous orders, the various subsections of section 12(1) are merely types of records 


to which section 12(1) applies.  In that regard, whether or not the various subsections (including 


subsection 12(1)(e)) apply, if the disclosure of a record would reveal the substance of 


deliberations of the Executive Council or its committees, the record is exempt under the 


introductory wording of section 12(1). 


 


(c) Outcome must be Consistent with Legal Norms and Reasonable and Just 


 


In the Driedger text quoted above, Ruth Sullivan discusses the meaning of “legal norms” and 


indicates, at p. 2, that “[t]heir primary source … is the common law.”  As well as conforming 


with such norms, the outcome must be reasonable and just. 


 


In my view, the interpretation of section 12(1)(e) advanced in previous orders is not inconsistent 


with legal norms, and the outcome of such an interpretation is, in my view, reasonable and just.  


As identified above, the exemption in section 12(1)(e) specifically refers to a record which is, by 


its nature, prepared in advance of the meetings referred to in section 12(1)(e).  The premature 


disclosure of these sorts of records would result in the disclosure of information before or 


proposed to be brought before Executive Council or its committees.  However, once a record has 


been presented to and dealt with by the Executive Council or its committees, the introductory 


wording of section 12(1) may apply to it, if in fact the disclosure of the record would reveal the 


substance of deliberations of the Executive Council or its committees. Again, the result of 


interpreting section 12(1)(e) in a prospective manner (as done in previous orders) is, in my view, 


consistent with legal norms, reasonable and just. 
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As a result, in my view the approach to the section 12(1)(e) exemption taken in previous orders 


correctly states that the use of the present tense in the section precludes its application to a record 


that has already been presented to and dealt with by the Executive Council or its committees. 


 


However, I must still determine whether portions of the records qualify for exemption under the 


introductory wording of section 12(1). 


 


On my careful review of Records 5 and 6, I find that Record 5, and pages 1 through 6 of Record 


6, contain what I would describe as background information regarding the subject matter of these 


records.  Pages 7 through 12 of Record 6, however, contain specific comparisons and 


recommendations regarding the subject of Record 6. 


 


I have found above that the introductory wording contained in section 12(1) applies to portions 


of Records 7, 8 and 22, based on the ORC’s submissions that this information, if disclosed, 


would "reveal the substance of deliberations of the Executive Council or its committees".  On the 


basis of the information provided by the ORC in support of the application of the introductory 


wording in section 12(1) to those records, I am also satisfied that the introductory wording of 


section 12(1) applies to pages 7 through 12 of Record 6, because the disclosure of those pages 


would also reveal “the substance of the deliberations of the Executive Council or its 


committees”. 


 


However, regarding the remaining pages of Record 6, and the information contained in Record 5, 


I have not been provided with sufficient evidence to establish that these portions would “reveal 


the substance of the deliberations of the Executive Council or its committees”.  These pages 


appear to be more in the nature of background and factual information relating to the issues, and 


the ORC has not provided sufficient evidence to satisfy me that these pages qualify for 


exemption under section 12(1). 


 


Section 12(2)(b) 


 


Section 12(2)(b) of the Act provides an exception to the section 12(1) exemption. It reads in part:  


 


Despite subsection (1), a head shall not refuse under subsection (1) to disclose a 


record where,  


 


the Executive Council for which, or in respect of which, the record 


has been prepared consents to access being given.  


 


Previous orders of this Office have held that this provision does not impose a requirement on the 


head of an institution to seek the consent of Cabinet to release the relevant record. What the 


section requires, at minimum, is that the head turn his or her mind to this issue: Orders P-334, P- 


894 and P-1146.   
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Moreover, if it is established that a head has exercised his or her discretion, under section 


12(2)(b), to decide if Cabinet consent should be sought, this Office has held that it lacks 


authority under the statute to substitute its own discretion for that of the head.  If, in the 


circumstances of a particular appeal, an adjudicator is satisfied that the head has made an error in 


the exercise of discretion under this section, by, for example, failing to consider relevant factors, 


the adjudicator may issue an order requiring the head to reconsider the exercise of discretion 


(See Orders P-1390, PO-1831). 


 


In this appeal, the ORC states as follows with respect to the application of section 12(2)(b): 


 


In preparing ORC's response to this request, ORC had consultations with various 


stakeholders and affected ministries, including Cabinet Office and Municipal 


Affairs and Housing, each of which received an identical request under the Act. 


ORC then considered whether consent should be sought from the Executive 


Council and determined that there is no reasonable basis for concluding that the 


Executive Council would consent to access being given to any of the Records to 


which section 12(l) applies. After weighing those consultations, ORC decided to 


withhold certain records under the Act. 


 


Based on the representations of the ORC, which were also shared with the appellant, I am 


satisfied that the ORC has properly exercised its discretion under section 12(2)(b), and has 


considered relevant factors in doing so. 


 


ADVICE OR RECOMMENDATIONS  


 


Introduction 


 


The ORC takes the position that many of the records or portions of records remaining at issue 


qualify for exemption under section 13(1) of the Act, which reads: 


 


A head may refuse to disclose a record where the disclosure would reveal advice 


or recommendations of a public servant, any other person employed in the service 


of an institution or a consultant retained by an institution. 


 


The purpose of section 13 is to ensure that persons employed in the public service are able to 


freely and frankly advise and make recommendations within the deliberative process of 


government decision-making and policy-making.  The exemption also seeks to preserve the 


decision maker or policy maker’s ability to take actions and make decisions without unfair 


pressure [Orders 24, P-1398, upheld on judicial review in Ontario (Minister of Finance) v. 


Ontario (Information and Privacy Commissioner) (1999), 118 O.A.C. 108 (C.A.)]. 


 


“Advice” and “recommendations” have a similar meaning.  In order to qualify as “advice or 


recommendations”, the information in the record must suggest a course of action that will 


ultimately be accepted or rejected by the person being advised [Orders PO-2028, PO-2084, 
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upheld on judicial review in Ontario (Ministry of Northern Development and Mines) v. Ontario 


(Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 (Div. Ct.), aff’d [2005] 


O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564; see also Ontario 


(Ministry of Transportation) v. Ontario (Information and Privacy Commissioner), [2005] O.J. 


No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563]. 


 


Advice or recommendations may be revealed in two ways: 


 


 the information itself consists of advice or recommendations 


 the information, if disclosed, would permit one to accurately infer the advice or 


recommendations given  


 


[Orders PO-2028, PO-2084, upheld on judicial review in Ontario (Ministry of Northern 


Development and Mines) v. Ontario (Assistant Information and Privacy Commissioner), [2004] 


O.J. No. 163 (Div. Ct.), aff’d [2005] O.J. No. 4048 (C.A.), leave to appeal refused [2005] 


S.C.C.A. No. 564; see also Ontario (Ministry of Transportation) v. Ontario (Information and 


Privacy Commissioner), [2005] O.J. No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. 


No. 563] 


 


Examples of the types of information that have been found not to qualify as advice or 


recommendations include 


 


 factual or background information 


 analytical information 


 evaluative information 


 notifications or cautions 


 views 


 draft documents 


 a supervisor’s direction to staff on how to conduct an investigation 


 


[Order P-434; Order PO-1993, upheld on judicial review in Ontario (Ministry of Transportation) 


v. Ontario (Information and Privacy Commissioner), [2004] O.J. No. 224 (Div. Ct.), aff’d [2005] 


O.J. No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563; Order PO-2115; Order 


P-363, upheld on judicial review in Ontario (Human Rights Commission) v. Ontario 


(Information and Privacy Commissioner) (March 25, 1994), Toronto Doc. 721/92 (Ont. Div. 


Ct.); Order PO-2028, upheld on judicial review in Ontario (Ministry of Northern Development 


and Mines) v. Ontario (Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 


(Div. Ct.), aff’d [2005] O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564] 


 


Sections 13(2) and (3):  exceptions to the exemption 


 


Sections 13(2) and (3) create a list of mandatory exceptions to the section 13(1) exemption.  If 


the information falls into one of these categories, it cannot be withheld under section 13. 
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Representations 


 


The ORC begins by indicating that, in its view, none of the exceptions contained in section 13(2) 


applies to any of the records in respect of which ORC relies on section 13(1).  In addition, it 


states that section 13(3) has no application here since none of the records is more than 20 years 


old and none has been cited publicly by the head of ORC as the basis for making a decision or 


formulating a policy. 


 


The ORC then states: 


 


The issue, therefore, is whether each of the various Records in respect of which 


ORC relies on section 13(1) is a record "where the disclosure would reveal advice 


or recommendations" of a public servant, a person employed in the service of an 


institution or a consultant retained by an institution within the meaning of section 


13(1). 


 


There are two parts to section 13(1).  First, the information must constitute 


"advice" or a "recommendation". Second, the advice or recommendation must 


come from a person of the type listed….   


 


Thus, the relevant issue is whether the various Records in respect of which ORC 


relies on section 13(1) contain "advice" or "recommendations".  ORC relies on 


section 13(1) in respect of Records 12 and 17-21 in their entirety and relies on 


that section in respect of parts of Records 1-5, 7-11, 13-16 and 22. 


 


The ORC then refers to the decision of the Court of Appeal for Ontario in Ontario (Ministry of 


Transportation) (cited above) which recently considered section 13(1) and, in particular, the 


meaning of "advice" and “recommendations".  It then refers to the discussion of those phrases as 


referenced in that case, and states: 


 


At paragraph 28 of his reasons, Juriansz J.A. indicated that the Commissioner's 


interpretation complies with the legislative text, promotes the legislative purpose 


and is reasonable.  Then, at paragraph 29, he said: 


 


In any event, the Commissioner's interpretation leaves room for 


“advice” and “recommendations” to have distinct meanings, though 


she did not draw one.  A “recommendation” may be understood to 


“relate to a suggested course of action” more explicitly and 


pointedly than “advice”.  “Advice” may be construed more broadly 


than “recommendation” to encompass material that permits the 


drawing of inferences with respect to a suggested course of action, 


but which does not itself make a specific recommendation.  It was 


unnecessary for her to draw a distinction between the two words to 


deal with the issues raised this case. [sic] 
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The ORC also identifies that a similar process was gone through by Justice Juriansz in Ontario 


(Ministry of Northern Development and Mines) (cited above) at paragraphs 7-12. 


 


After reviewing the purpose of the exemption, as set out above, the ORC states: 


 


In this case, the records in respect of which section 13(1) is relied on disclose the 


views, advice and recommendations of various stakeholders and affected 


ministries within the government as, collectively, a process was worked through 


leading up to the making of a decision concerning the level of environmental 


assessment.  Initially, there were differing views and different recommendations 


as to the appropriate level of environmental assessment….  In the end, there was 


general agreement …. 


 


It is, in ORC's submission, precisely the types of information in respect of which 


section 13(1) is relied on here that section 13(1) was intended for.  The Records 


here in issue contain background and analysis which constitute the content of 


deliberations necessary for the "decision-making process" leading to the ultimate 


decision and detail the various, sometimes inconsistent, pieces of advice and 


recommendations as to the appropriate decision to be made coming from different 


quarters within the government.  Such information is exactly what section 13(1) is 


intended to protect.  Once a decision to choose one among several available 


options is made, it is in no one's interests that there be public disclosure of the fact 


that, prior to such decision being made, there may have been different 


recommendations put forward from different constituencies.  If that were to 


happen, the reality is that such conflicting advice and recommendations would not 


be provided (or at least documented) with the result that the "free flow of advice" 


intended to be protected by section 13(1) would disappear.  It is for these reasons 


that disclosure of records protected by section 13(1) is generally not desirable, 


even though section 13(1) is a discretionary exemption.  It is for this reason that 


ORC has exercised its discretion against disclosure in respect of all those Records 


or parts of Records for which it relies on section 13(1).  This is particularly the 


case given that the environmental assessment process in issue here is still in 


progress.  Accordingly, it is entirely reasonable for ORC to decide not to disclose 


information that is protected by section 13(1) while that process is still alive. 


 


Following these general representations on the application of section 13(1), the ORC provides 


specific representations on the application of the exemption to each of the records for which it is 


claimed, and they are set out below. 


 


The appellant’s representations on the application of the section 13(1) exemption highlight the 


purposive approach which it argues ought to be taken to the application of this exemption, and 


state that the exemption is not intended to apply to all communications between public servants.  


The appellant also challenges the ORC’s position that it is in “no one’s interest” to know how 


and why the ORC made particular decisions, and argues that the process of government decision-
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making ought to be transparent.  The appellant also takes issue with the ORC’s position that the 


disclosure of “conflicting advice” would result in the disappearance of the “free flow of advice” 


in the context of the records at issue.  In addition, the appellant challenges the ORC’s statement 


that the categorization process is “still alive”. 


 


Findings 


 


In Order PO-2084 former Assistant Commissioner Tom Mitchinson carefully set out the 


principles to follow in deciding whether information contained in records constituted “advice or 


recommendations” for the purpose of section 13(1) of the Act.  He stated: 


 


A great deal of information is frequently provided and shared in the context of 


various decision-making processes throughout government.  The key to 


interpreting and applying the word "advice" in section 13(1) is to consider the 


specific circumstances and to determine what information reveals actual advice.   


It is only advice, not other kinds of information such as factual, background, 


analytical or evaluative material, which could reasonably be expected to inhibit 


the free flow of expertise and professional assistance within the deliberative 


process of government. 


 


…  


 


In Order PO-2028, referred to above, I had to determine whether the section 13(1) 


exemption applied to a similar record.  Most of the record in that appeal had 


already been disclosed to the requester.  The remaining portions consisted of two 


paragraphs under the heading "Potential Issues", and a number of listed "Funding 


Options", together with pros and cons for each option.  In this appeal the Ministry 


submits that the potential issues listed in Records 37 and 42 qualify for exemption 


for the same reasons that were argued and rejected in Order PO-2028.  


 


In Order PO-2028, I made the following findings:  


 


The severances on pages 4 and 5 each consist of a paragraph listed 


under the heading "Potential Issues". The Ministry submits that 


they contain advice, and states: 


 


With respect to the severed "Potential Issues", there is 


certainly an implied suggestion that these are matters which 


the decision-makers should take into consideration in 


reaching a decision on whether or not to approve the project 


for funding.  The suggested course of action in this section is 


that the decision-makers should take the issues into account 


during the deliberative process. 
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I do not accept the Ministry's position on these two severances.  In 


my view, these paragraphs simply draw matters of potential 


relevance to the attention of the decision-maker.  They do not 


advise or recommend anything, nor do they permit one to 


accurately infer any   advice given. 


   


Similarly, in this appeal, I find that the portions of Records 37 and 42 that refer to 


"potential issues" do not advise or recommend anything, and, for that reason, do 


not qualify for exemption under section 13(1).  


 


In Order PO-2028, I also reviewed in some detail the approach this office has 


taken to the application of section 13(1) to "options".  After reviewing a number 


of orders, I stated:  


 


What is clear from these cases is that the format of a particular 


record, while frequently helpful in determining whether it contains 


"advice" for the purposes of section 13(1), is not determinative of 


the issue. Rather, the content must be carefully reviewed and 


assessed in light of the context in which the record was created and 


communicated to the decision maker.  In circumstances involving 


options that do not include specific advisory language or an 


explicit recommendation, careful consideration must be given to 


determine what portions of a record including options contain 


"mere information" and what, if any, contain information that 


actually "advises" the decision maker on a suggested course of 


action, or allows one to accurately infer such advice.  If disclosure 


of any portions of a record would reveal actual advice, as opposed 


to disclosing "mere information", then section 13(1) applies. 


   


Applying this approach to the severed portions of pages 9 and 10, I 


find they do not contain "recommendations" or "advice".  The 


Ministry acknowledges in its representations that the role of 


Ministry staff in providing support to NOHFC does not extend to 


"recommending a particular course of action to be followed".  In 


my view, the description of each option itself is "mere 


information".  The description simply states the various factual 


components of the option broken down into various pre-


determined categories.  It contains no information that could be 


said to "advise" the NOHFC in making its decision on funding, 


nor, in my view, would disclosure allow one to accurately infer 


any advice given.  The "pros and cons" description that 


accompanies each option also do not contain any explicit advice.   


There is no statement recommending that NOHFC chose a 
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particular option and no explicit indication as to which option is 


preferred by the authors of the Evaluation Report. 


   


The next question is whether disclosure of these portions would 


allow one to accurately infer any advice given.  When considered 


as a whole and in the context of the roles played by Ministry staff 


in providing support to the NOHFC and the Board of that 


organization as a decision-making body for Northern Ontario 


project funding, I find that disclosure of the "pros and cons" for the 


various options would not permit accurate inferences to be drawn 


as to the nature of any advice implicitly contained in these portions 


of the record.  In my view, in comparing the various "pros and 


cons" it would not be reasonable to infer a suggested course of 


action by Ministry staff, which will ultimately be accepted or 


rejected by the Board during the deliberative process.  


Accordingly, I find that the "pros and cons" portions of pages 9 


and 10 do not consist of or allow one to accurately infer any advice 


or recommendations. Therefore, section 13(1) of the Act does not 


apply. 


   


I take the same approach to the portions of Records 37 and 42 that identify 


options.  I find that these options, including the pros and cons associated which 


each, do not constitute "advice or recommendations", nor would their disclosure 


allow one to accurately infer any such advice or recommendations.  However, 


unlike the record at issue in Order PO-2028, Record 37 in this appeal includes a 


page that consists of a clearly stated recommendation, including conditions and 


processes.  I am satisfied that this page of Record 37 contains a recommendation 


for the purpose of section 13, and qualifies for exemption under section 13(1).  


 


I accept the approach taken in the above orders, and apply it in the context of this appeal.  I will 


now review the specific records at issue and the specific submissions made by the ORC on the 


application of each record, to determine whether the record qualifies for exemption under section 


13(1) of the Act. 


 


Records 1 and 2 


 


The ORC representations state that section 13(1) applies to the relevant portions of Records 1 


and 2 because: 


 


The portions of these Records in respect of which section 13(l) is relied on are 


substantially the same, modified only slightly because Record 1 was intended to 


be sent to the Management Board Secretariat and Record 2 was sent to the 


Ministry of Municipal Affairs and Housing.  
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The relevant portions of these Records set out the then current situation and they 


identify a number of recommendations by those at ORC and the reasons therefor. 


The word "recommends" is used several times in each Record. 


 


Records 1 and 2 are similar copies of an email sent from an ORC employee. The portions of 


these records for which section 13(1) is claimed (which does not include the “background” 


information” discussed under scope of the appeal, above) contain information which clearly sets 


out a number of specific recommendations made by the ORC, and I find that these portions of 


Records 1 and 2 qualify for exemption under section 13(1). 


 


Record 3 


 


The ORC states: 


 


Paragraphs 1 and 3 of this Record, in respect of which ORC relies on section 


13(l), outline ORC’s "position" (which, for the purposes of section 13(1) is in the 


nature of a "recommendation" in this context). Disclosure of these portions of 


Record 3 would, therefore, disclose or permit the drawing of accurate inferences 


as to the nature of the recommendations by ORC.  Thus, section 13(1) is available 


in respect of these portions of this Record. 


 


On my review of paragraph 1 of Record 3, which contains a list of the ORC’s position set out in 


point form, I am satisfied that its disclosure would reveal the advice or recommendations 


provided by the ORC.  The other portions of this record for which the exemption is claimed 


simply request that certain information be provided.  Accordingly, I am not satisfied that they 


qualify for exemption under section 13(1). 


 


Record 4 


 


ORC submits that: 


 


… if the first sentence of Record 4 is disclosed, along with other information in 


issue on this Appeal, accurate inferences as to the nature of ORC's advice and 


recommendations could easily be made. This sentence would have undoubtedly 


been written very differently if the final decision had [been different]. 


 


I accept the ORC’s position that the disclosure of the first sentence of Record 4 would enable 


accurate inferences to be drawn regarding the nature of specific advice given by the ORC, and I 


find that the first sentence of Record 4 qualifies for exemption under section 13(1). 
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Record 5 


 


The ORC submits: 


 


Pages 9 and 10 of this [Record 5], in respect of which section 13(1) is relied on, 


set out advice and recommendations on the part of those at ORC concerning the 


type of environmental assessment required and their possible concerns about other 


potential options.  The word "advised" is found on page 9 and page 10 and clearly 


constitutes ORC's recommended method of proceeding. 


 


Accordingly, section 13(1) applies to these two pages of Record 5. 


 


On my review of this record, I find that page 9 of the record contains information relating to 


advice and recommendations made by the ORC, and qualifies for exemption under section 13(1).  


However, page 10 of the record contains information which simply identifies a number of issues 


and options.  In my view, this page does not contain advice or recommendations of the purpose 


of section 13(1). 


 


In addition, I have not received representations concerning the application of the section 13(1) 


exemption to the remaining pages of this record, and I will order that it be disclosed. 


 


Records 7 and 8 and 22 


 


The ORC submits as follows concerning Records 7 and 8, and also Record 22: 


 


The portions of Records 7 and 8 (which are identical) in respect of which section 


13(1) is relied on are entitled to protection for the same reasons set out above in 


relation to the portion of Record 4 in respect of which section 13(1) is relied on. 


 


I have found above that the highlighted portions of these records qualify for exemption under 


section 12(1) of the Act.  With respect to the remaining portions of these records, I find that they 


do not qualify for exemption under section 13(1) of the Act.  These portions of the records 


contain information which summarizes actions which have been taken, and in my view do not 


contain “advice or recommendations” for the purpose of section 13(1) of the Act.  Accordingly 


these portions of records do not qualify for exemption under the Act. 


 


Record 9 


 


The ORC submits: 


 


The various portions of this Record in respect of which section 13(1) is relied on 


contain information about various options concerning the environmental 


assessment process to be followed and the advice and recommendations in respect 


thereof provided from various quarters within the government at different times. 
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As such, the portions identified by ORC are entitled to protection under section 


13(1). 


 


The ORC takes the position that bullet points 2, 3, 4, 5, 10 and 11 in the “Background” section of 


this Record, and the second, third, fourth and fifth bullet points under the next section of this 


Record, qualify for exemption.  On my review of those bullet points, I am satisfied that the 


disclosure of all of them, with the exception of bullet point 11 in the “background” section, 


qualify for exemption under section 13(1) of the Act.  I am satisfied that their disclosure would 


either actually disclose advice or recommendations, or would permit one to accurately infer the 


advice or recommendations given.  I make this finding notwithstanding that some of the bullet 


points in this record are listed under the “Background” section of the Record.  In my view, the 


manner in which the information is described in these bullet points discloses or summarizes 


information which would reveal “advice or recommendations for the purpose of section 13(1). 


 


In my view, bullet point 11 simply discloses factual background information, and does not 


qualify for exemption under section 13(1). 


 


Record 10 


 


The ORC states as follows with respect to this record: 


 


This Record, in general, outlines the pros and cons of the various options being 


considered in respect of the environmental assessment issue. On page 5, it 


expressly includes a number of recommendations by ORC with the result that 


section 13(1) applies to this record. 


 


On my review of this record, I am satisfied that much of it constitutes advice or 


recommendations for the purpose of section 13(1) of the Act.  This record is a draft, and although 


it contains some information relating to various options being considered, in my view the nature 


of this information (in draft form) discloses certain advice, and its disclosure would reveal 


“advice or recommendations for the purpose of section 13(1)”.  However, in my view the later 


portions of this record (from the bottom of page five to the end) simply identify background and 


factual information, and these portions of Record 10 do not qualify for exemption under section 


13(1) of the Act. 


 


Record 11 


 


The ORC states: 


 


ORC relies on section 13(1) for the large majority of this Record. … It constitutes 


the comments of [an identified employee] of ORC on [a draft slide presentation] 


then being prepared. It is apparent that this draft presentation had been sent to [the 


employee] for his review and comment before it was finalized. 
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Each of [the employee’s] eleven comments contains an express statement of what 


the presentation "should" contain or do. Each of these eleven comments is, 


therefore, clearly a "recommendation" concerning the content or format of the 


presentation then being prepared.  Accordingly, section 13(1) applies to each of 


these eleven comments. 


 


In addition, the final paragraph constitutes [the employee’s] expression of his 


view that an action that would be "beneficial".  It necessarily follows that he was 


"recommending" or "advising" that that action take place with the result that 


section 13(1) applies to that paragraph as well. 


 


Based on the ORC’s representations, and on my review of Record 11, I am satisfied that it 


contains advice or recommendations for the purpose of section 13(1) and qualifies for exemption 


under that section. 


 


Record 12 


 


The ORC states: 


 


On page 2 of this Record, … [an identified ORC employee], writing to the 


Management Board Secretariat, outlines the differences between [categories of] 


Environmental Assessment.  It is clear from a review of page 2 that this Record 


was written consistent with the ongoing recommendation of ORC personnel ….  


Page 2, therefore, if disclosed, would permit the drawing of clear inferences with 


respect to the course of action being recommended by ORC: see Order PO-2400 


where it was held that, in addition to explicit advice and recommendations in a 


record, the cumulative effect of information in a record can be to suggest that a 


course of action be followed with the result that section 13(1) can apply thereto. 


 


The ORC also provides representations in support of its position that the other portions of this 


record qualify for exemption under section 13(1), as their disclosure would reveal information 


that constitutes "advice" as to how a particular process should unfold. 


 


Based on the ORC’s representations, and on my review of Record 12, I am satisfied that it 


contains advice or recommendations for the purpose of section 13(1) and qualifies for exemption 


under that section. 


 


Records 13, 14, 15 and 16 


 


The ORC states: 


 


These Records are different versions of the same record. Some contain more 


information than others.  Record 16 contains all of the information contained in 


any of them.  Accordingly, ORC's submissions will be directed to Record 16 but 
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they will apply equally, where the same information is contained therein, to 


Records 13, 14 and 15. 


 


Record 16 (beginning at the top of page 2) reflects the advice and 


recommendations of various stakeholders with respect to the decisions to be made 


concerning the environmental assessment process as of late 2004 and early 2005.  


… different recommendations and advice were received from different advisers.  


Three options were identified (see page 3), the relevant advantages and 


disadvantages, as identified by the various advisers are set out on page 4 and then, 


on page 5, the different recommendations of the various advisers are outlined, 


with reasons therefor. 


 


This type of free-flow of advice and recommendations is precisely the type of 


information that section 13(1) was intended to protect.  Accordingly, section 


13(1) applies to protect the parts of Records 13, 14, 15 and 16 in respect of which 


ORC relies on that section. 


 


I would note here that parts of Records 15 and 16 are also entitled to protection 


under section 19 of the Act. The appellant has not sought to appeal ORC's 


decisions based on section 19 with the result that those portions of these Records 


in respect of which the protection of section 19 has been claimed are not in issue 


in this appeal. 


 


I accept that Records 13 through 16 are similar, and will make a determination on Record 16, as 


it contains the information which is also contained in Records 13 through 15.  In addition, I 


accept that the portions of Record 16 for which the section 19 exemption is claimed is not at 


issue in this appeal. 


 


Record 16 is a memo which contains information relating to the options discussed.  It contains a 


summary of the background to the process, a summary of the position taken by a number of 


groups, a listing of the various options, a review of the advantages and disadvantages of the 


various options, and a conclusion, which contains various comments and recommendations 


relating to the options. 


 


As identified above, in Order PO-2084 former Assistant Commissioner Tom Mitchinson 


reviewed the approach to take with respect to documents containing “options” including the pros 


and cons of the various options, as follows: 


 


I take the same approach to the portions of Records 37 and 42 that identify 


options.  I find that these options, including the pros and cons associated which 


each, do not constitute "advice or recommendations", nor would their disclosure 


allow one to accurately infer any such advice or recommendations.   However, 


unlike the record at issue in Order PO-2028, Record 37 in this appeal includes a 


page that consists of a clearly stated recommendation, including conditions and 
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processes.  I am satisfied that this page of Record 37 contains a recommendation 


for the purpose of section 13, and qualifies for exemption under section 13(1).  


 


In Record 16, I find that the background portion on page 1 and a portion of page 2, the listing of 


the options on page 3 and the chart identifying the advantages and disadvantages of the options, 


set out on page 4, generally (with one exception) do not contain “advice or recommendations” 


for the purpose of section 13(1), nor would their disclosure reveal or allow one to accurately 


infer any advice or recommendations.  There is one exception to this, contained on page 4 of 


Record 16, which identifies a particular preferred approach, and I find that this portion of page 4 


does contain “advice” for the purpose of section 13(1). 


 


In addition, I find that the listing of the positions of the various groups as set out on the chart on 


page 2, and the conclusion set out on page 5, do contain advice or recommendations for the 


purpose of section 13(1), and qualify for exemption under that section. 


  


Record 17 


 


The ORC states: 


 


ORC relies on section 13(1) in respect of page 3 of this Record, which constitutes 


the handwritten notes of, it is believed, [an identified employee] of ORC detailing 


his discussion with a senior official in the Premier's office. On page 3, there are a 


series of questions on which it is evident that [the employee] (and ORC) were 


being asked for advice by the Premier's office. 


 


On my review of page 3 of Record 17, I accept that it details a series of questions for which the 


ORC employee is asked for advice; however, it does not contain that advice, nor would it, in my 


view, reveal any advice or recommendations given.  Accordingly, I find that it does not qualify 


for exemption under section 13(1). 


 


Record 18 


 


The ORC states: 


 


This Record is a chart showing the position (i.e. the advice or the 


recommendation) of each of the stated stakeholders in respect of the various 


issues listed that relate in one way or another to the environmental process. This 


record is, therefore, clearly entitled to protection under section 13(1). 


 


On my review of Record 18, I accept that it contains the various positions taken by the various 


parties, and accordingly the disclosure of this record would reveal the advice or 


recommendations of these parties.  As a result, Record 18 qualifies for exemption under section 


13(1). 
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Record 19 


 


The ORC states as follows with respect to Record 19: 


 


This Record is a chart showing the time periods needed to complete the 


environmental assessment and planning process, with numerous interim dates for 


completion of various steps along the way, assuming that each of the three 


different possible options listed on the chart for how to proceed in respect of the 


environmental assessment is selected. 


 


This chart, which was prepared by ORC, constitutes ORC's advice on that timing 


issue.  It must be remembered that this chart was prepared in a particular context - 


when the decision about the approach towards environmental assessment was 


being considered.  The amount of time each of the three options would take was a 


factor in that decision-making process.  Thus, the information on this chart 


constitutes part of the advice and recommendations made by ORC in connection 


with that issue with the result that Record 19 is entitled to protection under section 


13(1). 


 


On my review of this record, I accept the position taken by the ORC that its disclosure would 


reveal the advice provided by the ORC timing issues, and it qualifies for exemption under 


section 13(1) 


  


Records 20 and 21 


 


The ORC submits as follows concerning the application of section 13(1) to Record 20 (and 


identifies that the same considerations apply to Record 21, which it identifies as a modified 


version of the chart in Record 20): 


 


This Record … sets out, in chart form, the various issues related to the three 


different possible approaches to the environmental assessment issue identified on 


the record.  While the chart lists various advantages and disadvantages in respect 


of all three options, it is clear, from reading the chart as a whole, that [an 


identified option] is the recommended option: see Order PO-2400 supra. 


Accordingly, this chart which was prepared by ORC personnel constitutes, in 


chart form, the recommendation or advice of ORC personnel with respect to 


which of the three identified options should be followed. It follows that section 


13(1) applies to this chart. 


 


I have carefully reviewed Record 20 (as well as Record 21, which is similar to Record 20).  


These records consist of tables setting out an analysis of the various options discussed.  Each of 


the considerations for the various options are analyzed and classified in the charts, and in my 


view the disclosure of these records would clearly disclose the advice or recommendations given.  


I find that these records qualify for exemption under section 13(1). 
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In summary, I find that the following records or portions of records qualify for exemption under 


section 13(1) of the Act: 


 


- the portions of Records 1 and 2 for which section 13(1) is claimed,  


- paragraph 1 of Record 3,  


- the first sentence of Record 4,  


- page 9 of Record 5,  


- bullet points 2, 3, 4, 5 and 10 in the “Background” section of Record 9, and the second, 


third, fourth and fifth bullet points under the next section of Record 9,  


- the first five pages of Record 10,  


- portions of pages 2, 4, and 5 of Record 16,  


- all of Records 11, 12, 18, 19, 20 and 21. 


 


COMPELLING PUBLIC INTEREST 


 


In its representations, the appellant takes the position that there is a compelling public interest in 


the disclosure of the records which clearly outweighs the purpose of the section 13 exemption.  


As a result, the appellant argues that section 23 of the Act applies.  That section states: 


 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20, 21 


and 21.1 does not apply where a compelling public interest in the disclosure of the 


record clearly outweighs the purpose of the exemption. 


 


In order for section 23 to apply, two requirements must be met. First, there must be a compelling 


public interest in disclosure; and second, this interest must clearly outweigh the purpose of the 


exemption. 


 


The appellant takes the position that the decisions made regarding the subject matter of the 


records are improper and flawed, and that it is in the public’s interest to understand how and why 


the ORC came to make those decisions.  The appellant also argues that there is a public interest 


in accessing the records to permit a more informed discussion on the issues and to allow the 


public to assess the ORC’s process.  The appellant also states that the public ought to have access 


to the documents in order to review the ORC’s compliance with certain processes, and for the 


protection of the environment.  


 


For section 23 to apply, two requirements must be met. First, there must exist a compelling 


public interest in the disclosure of the records.  Second, this interest must clearly outweigh the 


purpose of the exemption [Order P-1398, upheld on judicial review in Ontario (Ministry of 


Finance) v. Ontario (Information and Privacy Commissioner), [1999] O.J. No. 488 (C.A.)].   


 


In Order P-984, Adjudicator Holly Big Canoe discussed the first requirement referred to above: 


 


"Compelling" is defined as "rousing strong interest or attention" (Oxford). In my 


view, the public interest in disclosure of a record should be measured in terms of 
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the relationship of the record to the Act's central purpose of shedding light on the 


operations of government. In order to find that there is a compelling public 


interest in disclosure, the information contained in a record must serve the 


purpose of informing the citizenry about the activities of their government, adding 


in some way to the information the public has to make effective use of the means 


of expressing public opinion or to make political choices. 


 


If a compelling public interest is established, it must then be balanced against the purpose of any 


exemptions which have been found to apply.  Section 23 recognizes that each of the exemptions 


listed, while serving to protect valid interests, must yield on occasion to the public interest in 


access to information which has been requested. An important consideration in this balance is the 


extent to which denying access to the information is consistent with the purpose of the 


exemption. [Order P-1398] 


 


I accept that there may exist a public interest in the subject matter reviewed in the records, 


although the information provided by the appellant on the public’s interest in this matter is not 


particularly detailed.  However, I am not satisfied that any public interest which may exist in the 


disclosure of those portions of the records which I have found to be exempt is sufficiently 


compelling. 


 


The appellant’s representations begin by referring to its position that the decisions made by the 


ORC regarding the subject matter of the records is improper and flawed.  The appellant states 


that access to the records would permit the public to assess the ORC’s process, the ORC’s 


actions, and consequently protect the environment.  However, the appellant fails to provide 


sufficient evidence to establish that there exists a compelling public interest in the disclosure of 


this information.  Although the appellant’s relatively brief representations identify why it is 


interested in reviewing these records, and its position concerning the ORC’s actions, I am not 


persuaded that there exists a sufficiently compelling public interest in the disclosure of the 


portions of the records which I have found qualify for exemption. 


 


Having found that a compelling public interest in the disclosure of the portions of the records 


which qualify for exemption does not exist, it is not necessary for me to determine whether the 


public interest clearly outweighs the purpose of the section 13(1) exemption. 


 


ORDER: 


 


1. I order the ORC to issue access decisions regarding those portions of records which the 


ORC has claimed are not responsive to the request.  For greater certainty, I have 


highlighted in blue those portions which the ORC is to issue access decisions on, on the 


copies of those pages sent to the ORC along with this order. 


 


2. I uphold the ORC’s decision to deny access to the underlined portions of Records 7, 8, 


and 22, and pages 7 through 12 of Record 6, on the basis of the exemption in section 


12(1).  For greater certainty, I have highlighted in yellow the portions of Records 6, 7, 8 
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and 22 which are not to be disclosed on the copies of those pages sent to the ORC along 


with this order. 


 


3. I uphold the ORC’s decision to deny access to the following records or portions of 


records on the basis of the exemption in section 13(1):  The portions of Records 1 and 2 


for which section 13(1) is claimed, paragraph 1 of Record 3, the first sentence of Record 


4, page 9 of Record 5, bullet points 2, 3, 4, 5 and 10 in the “Background” section of 


Record 9, and the second, third, fourth and fifth bullet points under the next section of 


Record 9, the first five pages of Record 10, portions of pages 2, 4, and 5 of Record 16, 


and all of Records 11, 12, 18, 19, 20 and 21.  For greater certainty, I have highlighted in 


yellow the portions of Records 1, 2, 3, 4, 5, 9, 10 and 16 which are not to be disclosed on 


the copies of those pages sent to the ORC along with this order. 


 


4. I order the ORC to disclose the records or portions of records which I have found do not 


qualify for exemption to the appellant by April 2, 2007. 


 


5. In order to verify compliance with this order, I reserve the right to require the ORC to 


provide me with a copy of the records disclosed to the appellant pursuant to Provision 4. 


 


 


 


 


 


 


Original signed by:                                                            March 2, 2007                          


Frank DeVries 


Adjudicator 
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[IPC Order PO-2666/April 29, 2008] 


NATURE OF THE APPEAL: 
 
The requester submitted a request to the Ministry of Community and Social Services (the 
Ministry) under the Freedom of Information and Protection of Privacy Act (the Act) for access to 


the following information: 
 


1. The official decisions of the Federal/Provincial/Territorial Ministers 
Responsible for Social Services that reflect the parameters of the National 
Child Benefit (NCB) initiative that were committed to by the province of 


Ontario, and 
 


2. Any and all amendments to those parameters. 
 
Please note that I want the actual commitments, and any subsequent 


amendments, not a summary of the commitments. 
 


The Ministry located the responsive records and issued a decision denying access to them under 
sections 15(a) and (b) (relations with other governments) of the Act.  
 


The requester (now the appellant) appealed this decision. 
 


During mediation the appellant confirmed that she was raising the application of the public 
interest override in section 23 of the Act to the records in question.  During this time, the 
Ministry issued a new decision letter, applying section 12 (Cabinet record) to Record 1 in 


addition to sections 15(a) and (b). 
 


As no further mediation was possible, the file was moved to the adjudication stage of the appeals 
process.  An adjudicator previously assigned to this file first sought and received the 
representations of the Ministry.  These representations were provided in their entirety to the 


appellant, and the appellant submitted representations.  Following a review of the file, further 
representations were sought from the Ministry, in part to reply to those submitted by the 


appellant, and in part to address certain specific questions regarding the possible application of 
section 12.  The Ministry declined to provide further submissions, indicating that it would rely 
solely on those already submitted. 


 
After considering the Ministry’s representations, the decision was made to notify all of the other 


governments identified in the records, and to provide them with an opportunity to address the 
records at issue.  Out of the eleven governments notified (eight other provinces, two territories 
and the federal government; hereafter the “affected parties”), nine of them (seven provinces and 


two territories) provided submissions in response.  These submissions were shared in their 
entirety with the appellant, who also responded with additional brief submissions that focused on 


the application of section 23 of the Act. 
 
The file was subsequently transferred to me to complete the adjudication process. 


 


RECORDS: 


 


The records remaining at issue and the exemptions claimed for them are set out below: 
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Record  Record Description Decision Section 


1 National Child Benefit 
Reinvestment Strategy, April 1998 


Withheld in full 12, 15 (a), (b) 


2 National Child Benefit 


Performance Measures: 
Approaches to Measuring and 
Reporting on Results 


Withheld in full 15 (a), (b) 


3 National Child Benefit paper 


4 P/T Meeting of Ministers 


Responsible for Social Services, 
Toronto Ont. January 13, 1997 


5 P/T Meeting of Ministers 
Responsible for Social Services, 


Toronto Ont. January 28, 1997 


6 Final Record of Decisions F/P/T 
Ministers Responsible for Social 


Services March 12, 1998 Meeting 


7 National Child Benefit Governance 


and Accountability Framework 
(draft Sept. 22/97) 


8 Revised Ontario Positioning Note 
October 1, 1997 


9 Various recommendations 


10 Ontario Positioning Note (revised 


September 29, 1997) 


11 National Child Benefit 


Implementation Timeline 


12 F/P/T Meeting of Ministers 


Responsible for Social Services 
October 07, 1997 St. John's, NF 


13 Social Services Minister’s [sic] 
Meeting March 12, 1998 Key 
Messages 


14 Letter dated March 7, 1997 with 
attached Final Record of Decisions 


December 17, 1996 


15 
 


Strategic Overview of October 6/7 
of F/P/T Social Services Ministers 


Meeting 
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DISCUSSION: 
 


CABINET RECORD 
 


The Ministry claims that Record 1 qualifies for exemption under the specific provision in section 
12(1)(b).  Although the Ministry does not explicitly refer to the introductory wording of section 
12(1), I have also considered whether it applies in the circumstances, as it is a mandatory 


exemption.   
 


Section 12(1)(b) reads: 
 


A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including, 
 


 a record containing policy options or recommendations submitted, 
or prepared for submission, to the Executive Council or its 
committees; 


 
Any record that would reveal the substance of deliberations of Cabinet or its committees (not just 


the types of records enumerated in the various subparagraphs of section 12(1)) qualifies for 
exemption under section 12(1) [Orders P-22, P-331 and PO-2320]. 
 


If disclosing a record that had never been placed before the Executive council, ie. Cabinet or its 
committees, would reveal the substance of the actual deliberations of Cabinet or its committees, 


or where its disclosure would permit the drawing of accurate inferences with respect to these 
deliberations, the record can be withheld [Orders P-226, P-293, P-331, P-361 and PO-2320].  
 


Referring to Order P-361, the Ministry made the following submissions in support of its position 
that Record 1 qualifies for exemption under section 12: 


 
Although the record in question did not go to Cabinet, it was created for the 
purpose of presenting it to Cabinet, contains recommendations intended for 


Cabinet and was used to brief the Minister.  In addition, the record was brought to 
a meeting with Cabinet Office where the intent was to discuss the 


recommendations brought to Cabinet on this issue. 
 


In responding to the Ministry’s representations on this issue, the appellant reviews the decisions 


in Orders P-361, P-226 and P-293, referred to above, and acknowledges that in each of these 
cases, documents that were prepared for but not presented to Cabinet were exempted from 


disclosure.  The appellant concedes that this supports the Ministry’s position to a point.  
However, the appellant notes further that in each of these cases, there was evidence that Cabinet 
had engaged in some deliberations and discussions, and that the exempted documents had played 


a role in shaping the deliberations. 
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With respect to Record 1, the appellant submits: 
 


…there is no indication that the record figured in the deliberations of the 
Executive Council.  In fact, based on the submissions of the Ministry, there is no 


indication that the Executive Council engaged in any deliberations on the subject 
matter of the document at all… 
 


The Ministry has offered no support for its position that disclosure of this record 
would reveal the substance of Cabinet deliberations, or allowing the drawing of 


accurate inferences about the nature of such deliberations.  The Ministry 
acknowledges that Record 1 “was not considered” by Cabinet.  There is no 
indication that the document or the subject matter of the document was the subject 


of any discussions or deliberations by Cabinet.  As there was apparently no 
discussion of the subject matter, its disclosure would not reveal the substance of 


deliberations.  A document can only reveal the substance of deliberations if there 
were deliberations.  The Ministry’s submission offers no evidence of any 
deliberations or discussions.  As such Record 1 has no special status and does not 


qualify for the exemption. [emphasis in the original] 
 


In the supplementary Notice of Inquiry sent to the Ministry, the Ministry was explicitly asked to 
provide additional details regarding the application of section 12(1) and 12(1)(b) to Record 1.  In 
particular, the Ministry was asked to provide details regarding the Cabinet meeting to which the 


record was taken but not presented, including the date of the Cabinet meeting, the purpose of the 
meeting, whether the subject matter of the NCB was discussed at this meeting and any other 


relevant details to support its original submissions.  The Ministry was also asked to attach 
supporting documentation to establish the facts of its claim. 
 


As I noted above, the Ministry declined to provide further submissions in response to the 
appellant’s submissions or in response to direct questions on this issue, stating, “[t]he Ministry’s 


position is stated in our previous representations … and at this time, we have nothing further to 
add.” 
 


I have reviewed Record 1 and find nothing on its face to indicate that it was prepared and/or 
viewed or considered by Cabinet or, for that matter, by the Minister.  The Ministry’s submissions 


regarding this issue are not sufficiently detailed, and fail to establish that Cabinet deliberated on 
the issue, or that disclosure of this record would reveal the subject matter of any deliberations of 
Cabinet relating to the NCB.  Consequently, I am not satisfied that Record 1 qualifies for 


exemption under section 12(1)(b) or the introductory wording of this exemption, and I find that 
the exemption does not apply. 
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RELATIONS WITH OTHER GOVERNMENTS 


 


General principles 


 


The Ministry claims the application of the discretionary exemptions in sections 15(a) and (b) to 
all of the responsive records.  These sections state: 
 


A head may refuse to disclose a record where the disclosure could reasonably be 
expected to, 


 
(a) prejudice the conduct of intergovernmental relations by the 


Government of Ontario or an institution; 


 
(b) reveal information received in confidence from another 


government or its agencies by an institution;  
 
Section 15 recognizes that the Ontario government will create and receive records in the course 


of its relations with other governments.  Section 15(a) recognizes the value of intergovernmental 
contacts, and its purpose is to protect these working relationships.  Similarly, the purpose of 


section 15(b) is to allow the Ontario government to receive information in confidence, thereby 
building the trust required to conduct affairs of mutual concern [Order PO-1927-I; see also Order 
P-1398, upheld on judicial review in Ontario (Minister of Finance) v. Ontario (Information and 


Privacy Commissioner) (1999), 118 O.A.C. 108 (C.A.)]. 
 


For this exemption to apply, the institution must demonstrate that disclosure of the record “could 
reasonably be expected to” lead to the specified result.  To meet this test, the institution must 
provide “detailed and convincing” evidence to establish a “reasonable expectation of harm”.  


Evidence amounting to speculation of possible harm is not sufficient [Ontario (Workers’ 
Compensation Board) v. Ontario (Assistant Information and Privacy Commissioner) (1998), 41 


O.R. (3d) 464 (C.A.)]. 
 
If disclosure of a record would permit the drawing of accurate inferences with respect to 


information received from another government, it may be said to “reveal” the information 
received [Order P-1552]. 


 
Section 15(a):  prejudice to intergovernmental relations  
 


In order for a record to qualify for exemption under section 15(a), an institution must establish 
that: 


 
1. the records relate to intergovernmental relations, that is relations between 


an institution and another government or its agencies; and 
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2. disclosure of the records could reasonably be expected to prejudice the 
conduct of intergovernmental relations. 


 
 [Reconsideration Order R-970003] 


 
The Ministry’s representations 


 


The Ministry claims that Records 1, 8, 13 and 15 set out the particulars regarding Ontario’s 
negotiation position and, therefore, fall under section 15(a).  The Ministry takes the position that 


disclosure of these records would: “a) prejudice the ongoing work of existing 
federal/provincial/territorial [hereafter F/P/T] committees; and b) undermine the conduct of 
F/P/T relations in general, in that governments will be less willing to share information.” 


 
Later in its representations the Ministry states: 


 
It is the Ministry’s position, that disclosure of the type of records which are at 
issue in this appeal would call into question the long standing practice and 


understanding reached among the federal government, the provinces and 
territories concerning meetings, exchange of information, preparation of common 


briefing notes, and exchange of documents.  All documentation prepared for 
[F/P/T] Ministers’ meetings is always shared on a confidential basis.  If the 
records at issue in this appeal are disclosed, this would severely prejudice 


relations with the federal government in addition to other provincial and territorial 
governments and inhibit Ontario’s ability to participate in future [F/P/T] meetings 


and exchanges of information and documents. 
 
The appellant’s representations 


 
In her representations on the issue of the application of section 15(a), the appellant argues that 


the records in question do not relate to intergovernmental relations and, in the alternative, if they 
do relate to intergovernmental relations, that their release would not result in prejudice to those 
relations.  The appellant states: 


 
Records 1, 8, 13, 15, as well as Record 10 (which may properly belong in this 


group given the apparent nature of the document), appear to outline only the 
position of the government of Ontario.  They do not appear to reflect in any 
meaningful way the substance of intergovernmental negotiations or positions. 


 
In cases where documents have been exempted under 15(a) said documents have 


been found to contain very detailed information concerning the positions, policies, 
etc., of other governments - both federal and provincial.  It is this aspect that lends 
them their “intergovernmental” character. 
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The appellant refers to Order PO-2249 in support of this position, and states that that order 
exempted very detailed and sensitive information arising from meetings of the provincial and 


territorial medical directors on billing, coverage under provincial health plans and future policy 
development.  The appellant also refers to Order PO-2247 in which information from the F/P/T 


Committee on Genetics and Health was exempted. The appellant states that the detailed 
information found to qualify for exemption in that order was of a sensitive nature, and reflected 
the possible policy positions of the different provinces.  In addition, the appellant refers to Order 


P-1137, which exempted communications and correspondence between the Deputy Ministers of 
Health for the provinces, in which the perspectives of other provinces relating to compensation 


for HIV-infected victims through the blood system were incorporated. 
 
The appellant then states: 


 
The description of the Records in question gives no indication that the positions 


of other governments are at all reflected or incorporated therein.  The exemption 
under [section 15(a)] is present to allow governments to exchange information 
and develop their own policy positions, but cannot extend to documents which 


contain no such information.  These documents appear to relate uniquely to the 
position of the government of Ontario and, as such, are not “intergovernmental” 


in nature, and fall outside the exemption under [section 15(a)]. 
 
The appellant then argues that, in the alternative, if the records do relate to intergovernmental 


relations, their release would not prejudice those relations.  The appellant states: 
 


The Ministry claims prejudice to on-going work of the [F/P/T Committee], citing 
a conversation with the federal government where “it was stressed that the 
negotiation between the [F/P/T] governments is on-going and that release of these 


records could jeopardize future negotiations.” 
 


Although the NCB program continues to operate, and the provincial and federal 
government have had an on-going relationship on the NCB for approximately 
nine years, the negotiations were concluded and agreements were signed in 1997-


1998.  To the best of our understanding, there are no on-going negotiations. 
 


The Records in issue date back to this initial period, 1997-1998.  They are dated 
and do not relate to on-going, current work of the … committee. 


 


The Ministry also claims prejudice to [F/P/T] relations in general, arguing that 
governments will be less willing to share information as a result of the disclosure 


of the records in question.  It claims that the “long-standing practice and 
understanding reached among the federal government, the provinces and 
territories concerning meetings, exchanges of information, preparation of 


common briefing notes, and exchange of documents” is jeopardized, and appears 
to rely on the conversation with the federal government in support of this claim. 
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… the documents do not appear to be of such nature as to contain information 
about the positions of the federal government.  Again, the records are dated, and 


do not reveal the current substance of any negotiations that might be occurring. 
 


The appellant then refers to the standard set out above, requiring parties opposing disclosure to 
provide “detailed and convincing” evidence to establish “a reasonable expectation of harm”.  The 
appellant concludes:  


 
… the statements of the Ministry and the federal government that disclosure 


“could” affect relations, does not provide detailed and convincing evidence that 
could reasonably lead to harm.  Given the nature of the documents, their age, and 
the lengthy relationship between the levels of government, prejudice would be a 


remote possibility. 
 


The affected parties’ representations 


 
All of the affected parties who provided representations took the position that their participation 


in the F/P/T meetings was with the understanding and expectation that the confidentiality of any 
information provided to the group during the course of the meeting would be maintained.  Many 


of the affected parties refer to the specific sections of the access to information legislation which 
governs them, and state that their legislation allows them to exercise their discretion to withhold 
records of this nature, if a request had been made for those records.  They state that their 


expectations would be the same for requests made to other governments.  Most of the affected 
parties also argue that the release of these records would be harmful to intergovernmental 


relations or negotiations and would reveal information received in confidence from a 
government, council or organization. 
 


In addition to the positions taken by all of the affected parties who provided representations set 
out above, a number of the affected parties also provided additional representations in support of 


their position that the records ought to be exempt under section 15(a) of the Act.  The excerpts 
from some of the affected parties’ representations set out below capture the positions taken in 
support of their views that the records ought not to be disclosed: 


 
The [affected party] is concerned about the precedent that the release of these 


records would create.  If it becomes clear that records arising from F/P/T 
Meetings are routinely releasable without the consent of all the parties, the 
Ministry submits that it is likely that this [affected party] …, would become more 


circumspect in their interactions with other governments through F/P/T Meetings.  
The [affected party] would limit the information that they are willing to share 


with the Province of Ontario and/or its ministries in the future. 
 


… The [affected party] takes the view that no one government has the authority to 


release these records as they are considered records “of the forum”.  By taking 
this approach, each party to the discussions can contribute fully and frankly.  The 
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[affected party] can confirm that their current practice is to treat as confidential 
any records that arise through an F/P/T Meeting. 


 
The [affected party] submits that the only way that it would be appropriate for 


[the Ministry] to release the records at issue would be with the consent of all of 
the governments who were involved with the NCB negotiation and agreement.  At 
this time, the [affected party] does not consent to their release.  The [affected 


party] respectfully requests that the Commissioner or her delegate uphold [the 
Ministry’s] decision to deny the appellant access to the records at issue. 


 
 ----- 
 


… there has been a long standing practice and understanding amongst 
representatives that meetings of the F/P/T Ministers are held in confidence to 


allow candid discussions of all issues and records before the Ministers.  
Documentation submitted by the affected Party is provided on a confidential 
basis.  This practice of confidentiality extends beyond the scope of the [NCB] 


initiative. 
 


… should the records under inquiry be disclosed, the harm to the working 
relationship of the F/P/T Ministers could include [the affected party’s] willingness 
to participate in an open and frank manner in the future and would have an impact 


on the types of records [the affected party] may choose to share with the Ontario 
government or other jurisdictions.  This may harm not only the [NCB] initiative 


but any other initiatives within the purview of the F/P/T Ministers. 
 
 ----- 


 
… these records contain highly sensitive information which must remain 


confidential.  These records have been created and presented for information as 
part of the decision making process.  The release of such information has the 
potential to unfairly damage the deliberative process government requires as part 


of effective decision making. 
 


 ----- 
 


The records … summarize the discussions and decision-making process between 


the provinces, territories, and the federal government on the NCB initiative.  It is 
[the affected party’s] position that the disclosure of these records will challenge 


the consistent practice and understanding that all documentation prepared for 
F/P/T Ministers’ meetings are shared on a confidential basis.  Likewise, our 
former Minister attended the meetings that occurred on the NCB initiative with 


the understanding that information sharing would be protected under the 
provisions of access and privacy legislation on intergovernmental relations.  If the 
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records at issue in the appeal are disclosed, future associations and exchanges of 
[the affected party] on intergovernmental matters may be hindered. 


 
 ----- 


 
The ability of governments in Canada to share information and develop common 
positions in confidence is critical to our ability to work together successfully.  As 


Sections 15(a) and 15(b) of your legislation recognize, granting public access to 
information contributed in confidence, or to positions taken at intergovernmental 


meetings by another government, would undermine this working relationship. 
 
 ----- 


 
If information prepared for F/P/T meetings is released, it would discourage 


participants from preparing adequately, contributing freely or identifying issues of 
concern.  This type of disclosure would impair relations now and in the future - 
causing harm or detriment to negotiations, general associations and exchanges.  


 
…  My officials have consulted with [two other departments of the affected 


party].  It is our view that the proposed disclosure could jeopardize F/P/T relations 
of jurisdictions working together in partnerships, emphasizing open 
communications between partners.  The release of these background discussions 


and working papers would undermine the working relationships needed for this 
process to be effective. 


  
 ----- 
 


Where information is not been made public but is supplied by [the affected party] 
in confidence, it is assumed that we can also trust other governments to respect 


that confidence. 
 
 ----- 


 
To maintain the effectiveness of the Forum of Social Services Ministers, it is 


necessary that Ministers and Deputy Ministers are able to have a free exchange of 
ideas at meetings and consider policy option papers in confidence.  I am 
concerned that the release of these types of records would be harmful to the 


ongoing and future work of this federal/provincial/territorial forum.  
 


A number of the affected parties also provided representations specific to certain records.  Most 
of the affected parties did not provide representations on the application of section 15 to Records 
8, 13 and 15, recognizing that these records were records of the Ontario government.  However, 


one affected party does address those records, and states: 
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… records 8, 13 and 15 reveal the negotiating position of Ontario.  This province 
is concerned that sharing this type of information could prejudice the ongoing and 


future work of existing F/P/T discussions and negotiations.  … it is [the affected 
party’s] position that these records not be released as they [reveal advice or 


recommendations]. 
 
With respect to the other specific records at issue in this appeal, a number of affected parties 


addressed these records specifically.  One affected party stated: 
 


These documents include speaking points and key messages, agenda items, 
discussions of implementation, measurements and reporting (Records 2, 3, 8, 13, 
15). 


 
The release of confidential records describing the results of these meetings would 


also undermine confidence in the meetings and discourage participation.  This 
applies to records of decision (Records 4, 5, 6, 12, 14) and also other records 
types, such as discussions of implementation timelines, governance and 


accountability framework and review of public responses (includes Records 3, 7, 
10 and 11). 


 
Since the work related to the development and implementation of the National 
Child Tax Benefit involved a series of meetings, the results of previous meetings 


are often used in preparation for the next meeting - so both preparation and results 
are in many of the same documents. 


 
Another affected party stated as follows, after reviewing the access issues in the legislation 
which applied to it: 


 
Following application of appropriate exceptions, [the legislation which applies to 


this affected party] requires me to insist that Records 4, 5, 6, 12, 14, and 15 
(various meeting record of decisions) be withheld in full.  As a reason for 
withholding these records I point to the discretionary exception [in this affected 


party’s legislation] that states disclosure of such records may be harmful to 
intergovernmental relations.  The exception is discretionary, not mandatory 


however I believe these records contain highly sensitive information which must 
remain confidential. 


 


In regards to Records 1, 2, 3, 7, 9, and 11, I also recommend these records be 
withheld in full.  After a review of these records which detail various options for 


accountability frameworks, strategies, reporting approaches, tools and techniques, 
I believe these records fall under the category of advice ….  This exception [in the 
legislation which applies to this affected party] is discretionary, not mandatory 


however I believe these records contain highly sensitive information which must 
remain confidential.  These records have been created and presented for 
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information as part of the decision making process.  The release of such 
information has the potential to unfairly damage the deliberative process 


government requires as part of effective decision making. 
 


Another affected party states: 
 


The records requested include several documents of particular concern [to this 


affected party] since they were jointly prepared by F/P/T, and P/T governments to 
support decision-making or report joint decisions of F/P/T Ministers at 


intergovernmental meetings.  Specifically we are concerned about release of 
Records 2-7 (inclusive), 9, 11, 12, and 14. 


 


Another states: 
 


The remaining records, namely 2, 3, 4, 5, 6, 7, 9, 10, 11, 12 and 14, also fall under 
section 15 as they could undermine the conduct of [F/P/T] relations.  


 


Lastly, one of the affected parties provided lengthy representations which specifically referenced 
previous orders of this office.  It refers to those orders in support of its position that the records at 


issue in this appeal ought not to be disclosed.  It begins by referring to Order P-236 and, after 
reviewing the representations in that order, quotes as follows from its finding: 
 


… disclosure of the records could give rise to an expectation of 
prejudice to the conduct of intergovernmental relations.  The 


relations which would be prejudiced are intergovernmental 
relations between the institution and an agent of another 
government, the British Lord Chancellor's Department.  Further, 


the expectation that prejudice would arise as a result of disclosure 
is reasonable. 


 
The affected party then states: 
 


The Affected Party submits that the issues in this appeal are similar.  The NCB 
Governance and Accountability Framework sets out “[t]his process emphasizes 


transparent and open communications between partners, de-emphasizes 
formalized, bureaucratic agreements between orders of government, and 
accentuates accountability to the general public”.  The Framework goes on to 


address objectives, operating principles, partnership between Governments, 
problem solving and accountabilities.   Some of the key ingredients are listed as 


transparency in the actions of all partners and open, timely communication 
between partners.  As outlined in Order P-236, if records created and shared with 
an implicit understanding of confidentiality were to be disclosed, it would have a 


chilling effect on the open communication between F/P/T Ministers which is so 
vital to the forum’s proper functioning. 







 


- 13 - 


 


 


 


[IPC Order PO-2666/April 29, 2008] 


Ontario’s Information and Privacy Commissioner's Order PO-2249 is directly on 
point with this Appeal.  In that Appeal, the appellant sought access to the minutes 


and agendas for the meetings of Provincial and Territorial Medical Directors.  
Notice was provided to other provinces and territories as affected parties.  Ten [of 


the affected parties] … provided representations and all of them, objected to the 
release of the information in the records.  Page 4 of Order PO-2249 outlines 
[identified] objections to disclosure of the information.  Those same objections 


are relevant to [the current appeal].  In Order PO-2249, the Adjudicator at page 5 
stated: 


 
… I am satisfied that the records relate to intergovernmental 
relations. 


 
The Adjudicator went on to state: 


 
I am also satisfied that disclosure of much of the information in the 
records could reasonably be expected to prejudice the conduct of 


intergovernmental relations.  The general purpose of the meetings 
is the exchange of information about payment for medical services 


under the different provincial and territorial health insurance plans.  
I accept the representations of the Ministry and other provinces and 
territories that during the course of the discussions, government 


representatives provide information about negotiations, funding 
and management issues related to their plans.  Although much of 


the information provided is factual, in the sense of reporting on the 
treatment of particular medical services under the different health 
insurance plans, participants may also provide information that 


departs from the official position of the provinces they represent, 
or that reports on ongoing negotiations or shares initial policy 


thinking or planning. 
 


I also accept that the participants in these meetings have a shared 


expectation that their discussions are ‘in camera’, and this permits 
them to be frank in providing their views and information on the 


issues discussed.  The minutes are quite detailed in recording the 
input of the provincial and territorial representatives on the matters 
under discussion.  I find that disclosure of the information in the 


records could reasonably be expected to result in less candour at 
the meetings, less sharing of information and generally less of an 


inclination to continue with these informal exchanges. 
 


The representations of the provinces and territories establish that 


these meetings are a valuable means for these governments to 
share information and make use of informal working relationships 
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to assist in developing their own policies on payment for medical 
services.  Disclosure of the proceedings of the meetings could 


reasonably be expected to undermine these relationships and, 
therefore, to prejudice the conduct of intergovernmental relations. 


 
I am therefore satisfied that section 15(a) would apply to exempt 
disclosure of the agendas, minutes and supporting material found 


in the records. 
 


The Adjudicator in Ontario’s Information and Privacy Commissioner's Order PO-
2369-F also considered … section 15(1)(a).  At page 9: 


 


[An affected party] provided detailed representations capturing the 
concerns raised by the other governments....  [The affected party] 


considered and expected that its participation on [the Canadian 
Blood Committee] would be based on confidentiality, taking into 
consideration what it refers to as the long-standing practice and 


tradition that materials submitted to or prepared for 
intergovernmental committees are confidential unless otherwise 


stated. 
 


[The affected party] submits that the records contain significant 


confidential policy and financial information.  The [Canadian 
Blood Committee] served as a forum for provinces to share 


information regarding various intergovernmental issues related to 
the national blood system in Canada....  It is [the affected party’s] 
view that disclosure of the information will reveal information 


received from [the affected party] or its agents, the disclosure of 
which will harm intergovernmental relations between Ontario and 


[the affected party].  It submits that the ability to share information 
and conduct frank and open discussions with its counterparts in 
Ontario and other jurisdictions will be harmed because not 


respecting the confidentiality of intergovernmental information 
will make the process of cooperative work and deliberation on all 


future committees more difficult.  [The affected party] states that 
disclosure will set a precedent that will jeopardize the functioning 
of all F/P/T committees and working groups. 


 
The affected party then refers to page 13 of the order, which refers to and quotes from the 


decision in Order PO-2249.  The affected party goes on to state: 
 


It is noted that Order PO-2369-F recognized the unique circumstances of that 


Appeal, where the issues had been so publicly and extensively scrutinized that the 
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usual climate of confidentiality no longer applied to the issues.  Notwithstanding 
the unique circumstances of that Appeal, the Adjudicator stated at page 14: 


 
What remains is the possibility that disclosure of the records will 


affect the general willingness of provincial and territorial 
governments to engage in intergovernmental relations for the 
public benefit.  It is this more general type of prejudice that is 


identified in the representations of the objecting provinces and 
territory.  [An affected party’s] submission, for instance, states that 


disclosure will set a precedent that will jeopardize the functioning 
of all F/P/T committees and working groups. 


 


The appellant’s reply representations 


 


Although the appellant’s reply representations focus on the public interest override in section 23, 
the appellant briefly addresses the representations made by the affected parties on the application 
of section 15.  The appellant refers to the evidentiary standard set out above and then states: 


 
While the responding provinces and territories have alluded to a potential impact 


on intergovernmental relations, it is the position of the appellant that this is 
insufficient to meet the evidentiary standard required to apply the exemption. 


 


Analysis 


 


I have carefully examined the records at issue in this appeal, as well as the representations of the 
parties.  In my view, section 15(a) applies to some of the records at issue in this appeal, but does 
not apply to all of them. 


 
As identified above, in order for a record to qualify for exemption under that section, the parties 


must establish that: 
 


1. the records relate to intergovernmental relations, that is relations between 


an institution and another government or its agencies; and 
 


2. disclosure of the records could reasonably be expected to prejudice the 
conduct of intergovernmental relations. 


 


The representations of the parties in support of the application of section 15(a) to the records, 
particularly the representations of some of the affected parties, provide significant information 


about the expectations of the provinces and territories involved in the F/P/T meetings.  They 
identify the confidentiality expectations that were held by their representatives when they 
attended the meetings, and state that the release of the records at issue would be harmful to 


intergovernmental relations or negotiations and would reveal information received in confidence 
from a government, council or organization. 
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Many of the representations of the parties are general in nature, and state that the disclosure of 
the records “may” prejudice the conduct of intergovernmental relations, or “could” result in such 


prejudice.  If this was the extent of the representations received from the parties, I would agree 
with the appellant that representations of that nature would not likely be sufficiently “detailed 


and convincing” to find that section 15(a) would apply.  However, some of the affected parties 
provided more cogent information about what would occur if the records at issue were to be 
disclosed.   


 
One of the affected parties specifically stated if records arising from F/P/T Meetings are 


routinely releasable without the parties’ consent, that affected party “would limit the information 
that they are willing to share with the Province of Ontario and/or its ministries in the future”.  
Another affected party stated that if the records were to be disclosed, the harm to the working 


relationship of the F/P/T Ministers could include that party’s willingness to participate in an open 
and frank manner in the future, and would “have an impact on the types of records [that affected 


party] may choose to share with the Ontario government or other jurisdictions”.  A third affected 
party referred to the fact that governments in Canada share information and develop common 
positions in confidence, and that disclosure of information contributed in confidence, or to 


positions taken at intergovernmental meetings by another government, would undermine this 
working relationship.  Another affected party stated that disclosure “would discourage 


participants from preparing adequately, contributing freely or identifying issues of concern”, 
would “impair relations now and in the future” and that the release of “these background 
discussions and working papers would undermine the working relationships needed for this 


process to be effective”. 
 


Based on these specific representations of the affected parties, which state that disclosure of the 
records would negatively impact the conduct of these affected parties in intergovernmental 
meetings, I am satisfied that some of the records contain information that qualifies for exemption 


under section 15(a).   
 


However, some of the representations of the parties suggest that, as the records at issue relate to 
these intergovernmental meetings, all of the information in all of the records ought to qualify for 
exemption under section 15(a).  I do not accept this approach to the application of this 


exemption.  Section 15(a) applies to “a record” where the disclosure could reasonably be 
expected to prejudice the conduct of intergovernmental relations by the Government of Ontario 


or an institution.  The onus is still on the parties claiming the exemption to satisfy me that the 
identified harms would result from the disclosure of the record or part of a record (See, for 
example, Order P-2191).  Taking this approach, I find that some of the records at issue do not 


qualify for exemption under section 15(a). 
 


In the first place, a number of the records at issue originated with the government of Ontario.  
Some of these records appear to have been prepared by Ontario and simply reflect the position of 
Ontario regarding issues and decisions facing Ontario, arising from the F/P/T meetings.  In my 


view, records that relate directly and exclusively to Ontario and its approach to identified issues, 
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and which do not reveal or discuss intergovernmental matters, do not qualify for exemption 
under section 15(a). 


 
In addition, a few of the records remaining at issue are general position records which have 


essentially already been made public on the NCB’s public website.  In my view, notwithstanding 
the representations of the parties, I am not satisfied that disclosure of certain records which are 
essentially available to the public on a public website, could reasonably be expected to result in 


the harms set out in section 15(a). 
 


With this in mind, I make the following findings: 
 
Records 4, 5, 6, 12 and 14  


 
These records contain a summary or review of the discussions or decisions made at the F/P/T 


meetings.  Because of the nature of these records, I am satisfied that they “relate to 
intergovernmental relations”.  In addition, based largely on my review of these records and the 
specific representations of the affected parties set out above, I am satisfied that the disclosure of 


these records could reasonably be expected to prejudice the conduct of intergovernmental 
relations. 


 
Records 3, 9 and 11 
 


These records contain either a review of the discussions of the F/P/T meetings (Record 3) 
including a summary of various options considered, as set out in an appendix, or contain 


information about “next steps” to be taken (Records 9 and 11).  In the circumstances, I find that 
disclosure of these records would reveal discussions or decisions made at the F/P/T meetings, 
and that their disclosure could reasonably be expected to prejudice the conduct of 


intergovernmental relations. 
 


Records 2 and 7 
 
Record 2 is a document entitled “National Child Benefit Performance Measures: Approaches to 


Measuring and Reporting on Results.”  Record 7 is a draft of a document entitled “National 
Child Benefit Governance and Accountability Framework”.  Copies of these documents, which 


are substantially similar to the ones at issue in this appeal, are also available to the public.  
Because these records have already been essentially disclosed, I am not satisfied that they qualify 
for exemption under section 15(a), as I find that disclosure could not reasonably be expected to 


prejudice the conduct of intergovernmental relations. 
 


Record 1 
 
On my review of Record 1, I find that although it appears to have been prepared as a result of the 


intergovernmental meetings, the record itself does not relate to intergovernmental relations.  
Rather, it contains decisions and courses of action (or proposed courses of actions) taken by 
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Ontario as a result of the meetings.  In my view, this record does not relate to intergovernmental 
relations. 


 
Even if Record 1 were to relate to intergovernmental relations, in my view the disclosure of this 


record could not reasonably be expected to prejudice the conduct of intergovernmental relations.  
As identified earlier, this record reflect Ontario’s position and decision-making processes, and I 
am not satisfied that it qualifies for exemption under section 15(a).   


 
Records 8 and 10 


 
Records 8 and 10 appear to have been prepared by Ontario, and these records contain decisions 
and courses of action (or proposed courses of actions) taken by Ontario as a result of the 


identified meetings.  Even if these records were to relate to intergovernmental relations, in my 
view the disclosure of most of the information in these records could not reasonably be expected 


to prejudice the conduct of intergovernmental relations.  As identified earlier, these records 
reflect Ontario’s position and decision-making processes and (with the exception of two small 
portions) I am not satisfied that they qualify for exemption under section 15(a).   


 
The two exceptions are short excerpts from page 1 of Record 8 and page 1 of Record 10, which 


reveal a position taken by an identified provincial government.  In my view, because these 
excerpts contain the position taken by a particular provincial government, I find that these two 
excerpts “relate to intergovernmental relations” and that disclosure of them could reasonably be 


expected to prejudice the conduct of intergovernmental relations.  However, the remaining 
portions of these records do not, in my view, qualify for exemption under section 15(a). 


 
Records 13 and 15 
 


Records 13 and 15 also appear to have been prepared by Ontario, however, both of these records 
contain specific information about identified F/P/T meetings.  Record 13 contains a list of “Key 


Messages” from an identified Social Services Ministers Meeting, and Record 15 is a “Strategic 
Overview” of another identified F/P/T meeting.   
 


In the circumstances, and because these records contain information or summaries of identified 
F/P/T meetings, I find that these two records “relate to intergovernmental relations”.  In addition, 


with the exception of one part of Record 13, I find that the disclosure of the information in these 
records could reasonably be expected to prejudice the conduct of intergovernmental relations.  
These records contain the results of identified meetings, and Record 15 includes references to the 


specific position taken by various affected parties involved in these meetings.  From my review 
of these records, and based on the representations of the affected parties set out above, I am 


satisfied that these records qualify for exemption under section 15(a). 
 
The one exception to this is the portion of Record 13 which contains specific references to 


Ontario.  Because this small portion of Record 13 relates exclusively to Ontario, I find that its 







 


- 19 - 


 


 


 


[IPC Order PO-2666/April 29, 2008] 


disclosure could not reasonably be expected to prejudice the conduct of intergovernmental 
relations.   


 
In summary, I find that Records 3, 4, 5, 6, 9, 11, 12, 14 and 15, the first part of Record 13, and 


two small portions of Records 8 and 10 qualify for exemption under section 15(a), but that 
Records 1, 2, 7, the last section of Record 13, and the remaining portions of Records 8 and 10 do 
not qualify for exemption under section 15(a). 


 
Section 15(b): information received in confidence from another government 


 
Section 15(b) reads: 
 


A head may refuse to disclose a record where the disclosure could reasonably be 
expected to, 


 
 reveal information received in confidence from another 


government or its agencies by an institution;  


 
Section 15 recognizes that the Ontario government will create and receive records in the course 


of its relations with other governments.  The purpose of section 15(b) is to allow the Ontario 
government to receive information in confidence, thereby building the trust required to conduct 
affairs of mutual concern [Order PO-1927-I; see also Order P-1398, upheld on judicial review in 


Ontario (Minister of Finance) v. Ontario (Information and Privacy Commissioner) (1999), 118 
O.A.C. 108 (C.A.)].  


 
For this exemption to apply, the institution must demonstrate that disclosure of the record “could 
reasonably be expected to” lead to the specified result.  To meet this test, the institution must 


provide “detailed and convincing” evidence to establish a “reasonable expectation of harm”.  
Evidence amounting to speculation of possible harm is not sufficient [Ontario (Workers’ 


Compensation Board) v. Ontario (Assistant Information and Privacy Commissioner) (1998), 41 
O.R. (3d) 464 (C.A.)]. 
 


If disclosure of a record would permit the drawing of accurate inferences with respect to 
information received from another government, it may be said to “reveal” the information 


received [Order P-1552]. 
 
Representations 


 
The Ministry states: 


 
The … records [including Records 2, 7, and 10] were prepared by the federal 
government and discussed with other provinces and territories, as a summary of 


discussion between provinces, territories and the federal government.  Section 
15(b) clearly applies to these records. 
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A number of affected parties identify their position that Records 2 and 7 were “jointly prepared” 
by F/P/T and P/T governments to support decision-making or report joint decisions of F/P/T 


Ministers at intergovernmental meetings.  One affected party points out that its representatives 
participated in the meetings (including preparation and follow-up) and that confidential input 


from its Minister was included in the resulting positions, comments and decisions endorsed by 
the participants.  Another affected party states that disclosure “would reveal information about 
[the affected party’s] strategic position on issues that were before the forum.”    


 
As noted above, the federal government did not provide representations in response to the 


invitation to do so. 
 
Finding 


 
As identified above, I have found that Records 3, 4, 5, 6, 9, 11, 12, 14 and 15, and portions of 


Records 8, 10 and 13 qualify for exemption under section 15(a), and it is not necessary for me to 
review the possible application of section 15(b) to these records or portions of records.   
 


With respect to the records or portions of record which I have found do not qualify for 
exemption under section 15(a) (that is, Records 1, 2, 7 and portions of Records 8, 10 and 13), I 


am not satisfied that their disclosure could reasonably be expected to reveal information received 
in confidence from another government or its agencies by an institution.   
 


As identified above, Record 1 and the relevant portions of Records 8, 10 and 13 all relate to 
information about Ontario. 


 
It is possible that records prepared by or relating to the Ontario government may, in certain 
circumstances, reveal information received in confidence from another government.  For 


example, in finding that Record 15, and portions of Record 8 and 10, qualified for exemption 
under section 15(a), I found that those records, which appear to have been prepared by Ontario, 


“include references to the specific position taken by various affected parties” or “reveal a 
position taken by an identified government”.  However, on my careful review of Record 1 and 
the remaining portions of Records 8, 10 and 13, I am not satisfied that their disclosure would 


reveal information received in confidence from another government or its agencies.  On my 
review of these records, I cannot identify any references to specific positions taken by any 


identifiable affected parties, nor any information which was received in confidence from another 
government or agency.   
 


Similarly, on my review of Records 2 and 7 (which are essentially publicly available), I also 
cannot identify any references to specific positions taken by any identifiable affected parties, nor 


any information which was received in confidence from another government or agency.  The 
general information contained in these records identifies decisions and approaches which were 
jointly decided, and I am not satisfied that their disclosure could reasonably be expected to reveal 


information received in confidence from another government or its agencies by an institution.  
Although it may be that various parties contributed to the decision, I am unable to identify any 
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specific information in these records which was received in confidence from another government 
or its agencies, nor has any party specifically identified any such information to me. 


 
Accordingly, I am not satisfied that section 15(b) applies to any of the records remaining at issue. 


 
Public Interest Override 


 


As identified above, in this appeal the appellant takes the position that there is a compelling 
public interest in the disclosure of the records, and that section 23 of the Act applies.  That 


section states: 
 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20, 21 


and 21.1 does not apply where a compelling public interest in the disclosure of the 
record clearly outweighs the purpose of the exemption. 


 
In order for section 23 to apply, two requirements must be met.  First, there must be a compelling 
public interest in disclosure; and second, this interest must clearly outweigh the purpose of the 


exemption. 
 


In considering whether there is a “public interest” in disclosure of the records, the first question 
to ask is whether there is a relationship between the record and the Act’s central purpose of 
shedding light on the operations of government [Order P-984].  Previous orders have stated that 


in order to find a compelling public interest in disclosure, the information in the record must 
serve the purpose of informing the citizenry about the activities of their government, adding in 


some way to the information the public has to make effective use of the means of expressing 
public opinion or to make political choices [Order P-984]. 
 


A public interest does not exist where the interests being advanced are essentially private in 
nature [Orders P-12, P-347, P-1439].  Where a private interest in disclosure raises issues of more 


general application, a public interest may be found to exist [Order MO-1564]. 
 
The word “compelling” has been defined in previous orders as “rousing strong interest or 


attention” [Order P-984]. 
 


Any public interest in non-disclosure that may exist also must be considered [Ontario Hydro v. 
Mitchinson, [1996] O.J. No. 4636 (Div. Ct.)]. 
 


A compelling public interest has been found not to exist where, for example: 
 


- a significant amount of information has already been disclosed and this is 
adequate to address any public interest considerations [Orders P-532, P-568] 
- a court process provides an alternative disclosure mechanism, and the reason for 


the request is to obtain records for a civil or criminal proceeding [Orders M-249, 
M-317] 
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The appellant’s representations 


 


In her initial representations, the appellant states: 
 


The disclosure of the records in question would serve the compelling public 
interest of accountability and transparency, particularly in light of the fact that the 
negotiations were concluded behind closed doors and the agreements have never 


been released to the public.  The release of these records would most certainly 
shed light on the operations of government, particularly in this area where the 


process and outcomes have been shrouded in secrecy. 
 


The NCB is a significant public program, with expenditures of $8 billion in 2003-


2004 alone, and affecting the lives of 3.l million Canadian families with 5.6 
million children, that has been developed behind closed doors. 


 
There is significant public interest in the goal of combating child poverty, and the 
justification for the clawback of the NCBS from families on social assistance, as 


is evidence by the work of such groups as Campaign 2000 and the Coalition 
Against Child Poverty, and yet there is no way for the public to critically examine 


the commitments made by governments and evaluate the success of these 
programs. 


 


Official decisions and activities of the F/P/T Ministers’ meetings are disclosed in 
the form of Official Communiques and News Releases to be found at 


www.nationalchildbenefit-ca.  Given the significance of the decisions on the lives 
of Canadians, Canadians are entitled to more than a press release.  Such an 
approach does not meet any reasonable standard of transparency or 


accountability. 
 


The NCB negotiations were conducted and agreements concluded behind closed 
doors. As discussed above, increasingly, these types of negotiations are 
supplanting the legislative process and are resulting in decisions that have 


profound impacts on the lives of Canadians, without giving them the right to 
participate or access the agreements reached and documents relied on. 


 
Governments cannot be permitted to legislate behind closed doors and there is an 
overwhelming public interest in the release of the records under section 23 of the 


Act. 
 


In her subsequent representations, the appellant again refers to the application of section 23.  She 
also refers to sections of access to information legislation in other Canadian jurisdictions which 
permit disclosure of documents relating to intergovernmental relations and confidential 


information after a period of time.  She then states that, conversely, Ontario has determined that 
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it may be appropriate to release records relating to intergovernmental affairs at any time, if there 
is a clear public interest in doing so.  She then states: 


 
The government has made a decision to accept the risks associated with 


disclosure; that is, possible harm to intergovernmental relations, rather than run 
afoul of principles of democratic governance. 


 


This is one such instance where the rights of citizens to access records and 
documents must take precedence over the confidentiality interests of 


governments, given the magnitude of expenditures and the impact on the lives of 
Canadian families with children. 


 


Further, many of the documents requested are already a decade old.  It is the 
submission of the appellant, that the impact on intergovernmental relations will 


likely be minimal, but that the on-going impact to the public is great and 
outweighs these concerns.  Withholding the foundational documents of the NCB 
initiative means that the public is not and cannot critically assess the actions of 


government undertaken in its name and for its benefit.  Public participation - a 
critical element in the democratic process - is absent.  Public confidence and 


accountability can only be ensured by disclosing the documents requested. 
 


Finding 


 
In the circumstances of this appeal, I find that section 23 does not apply to override the 


application of section 15(a) to the records which I have found that section to apply to. 
 
As identified above, previous orders have stated that the first requirement to establish that 


section 23 applies is that there must be a “compelling public interest in disclosure”, and that the 
word “compelling” means “rousing strong interest or attention” [Order P-984].  Although I 


accept the appellant’s position that there is a public interest in a number of the issues referred to 
by the appellant (for example, combating child poverty), I am not persuaded that a compelling 
public interest exists in the records remaining at issue in this appeal.  The records remaining at 


issue, which the appellant characterizes as the NCB’s “foundational” documents, record the 
decisions made a number of years ago in the course of establishing the NCB, as well as decisions 


and options about other matters, including some of its processes and standards.  However, I am 
not persuaded that there exists a “compelling” public interest in the disclosure of these records 
sufficient to override the section 15(a) exemption in this appeal. 


 
In addition, although the appellant refers to the NCB’s website and states that the material 


provided to the public “does not meet any reasonable standard of transparency or 
accountability”, on my review of that site, I note that it does include certain “foundational” 
documents (including certain records at issue in this appeal, as addressed above). 
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Accordingly, in this appeal, I have not been provided with sufficient evidence to indicate that the 
public has a compelling interest in the disclosure of the records remaining at issue, and I find that 


section 23 does not apply. 
 


ORDER: 
 
1. I find that Records 3, 4, 5, 6, 9, 11, 12, 14 and 15, the first part of Record 13, and two 


small portions Records 8 and 10 qualify for exemption under section 15(a), and uphold 
the Ministry’s decision to deny access to those records. 


 
2. I find that Records 1, 2 and 7, the last section of Record 13, and the remaining portions of 


Records 8 and 10 do not qualify for exemption, and order the Ministry to disclose those 


records to the appellant by June 3, 2008 but not earlier than May 29, 2008.  I have 
provided the Ministry with a highlighted copy of Records 8, 10 and 13, highlighting those 


portions of those records which should not be disclosed. 
 


3. In order to verify compliance with this order, I reserve the right to require the Ministry to 


provide me with a copy of the information disclosed to the appellant pursuant to 
Provision 2, upon request. 


 
 
 


 
 


 
 
Original signed by:                                                      April 29, 2008                          


Frank DeVries 
Adjudicator 
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BACKGROUND: 
 
The Ontario Environmental Bill of Rights (EBR) was enacted in 1994. The stated intention of the 
EBR was to promote public participation in, and enhance the transparency and accountability of, 


government decision-making on issues that may affect the environment. The purposes of the 
EBR outlined in section 2(1) are: 


 


 To protect, conserve and, where reasonable, restore the integrity of the environment by 
the means provided in [the EBR]; 


 To provide sustainability of the environment by the means provided in [the EBR]; and 


 To protect the right to a healthful environment by the means provided in [the EBR]. 


 
The EBR provides procedural requirements and legal mechanisms, which give citizens the 


following rights: 
 


 The right to review and comment upon proposed policies, acts, regulations and 
instruments, and to appeal certain decisions; 


 The right to make an application for review to have existing policies, acts or regulations 
reviewed or changed; 


 The right to make an application for an investigation into possible contravention of 


environmental statutes; and 


 The right to sue where harm to a public resource has occurred. 


 
The EBR applies to certain provincial ministries and legislation that have been prescribed under 


Ontario Regulation 73/94. There are different levels of prescription under the EBR, with the very 
basic level being prescribed only for the purposes of the requirements in section 7. Under this 


provision, prescribed ministries must create Statements of Environmental Values (SEV), or 
public mission statements, which outline that ministry’s commitment to environmental 
protection through the decisions it makes.  


 
The EBR’s requirement that the fully prescribed ministries inform, and consult with, the public 


regarding proposed legislation and policy is effected through an on-line database called the 
Environmental Registry. The Environmental Registry contains information about environmental 
proposals, decisions, court cases and other related information. Citizens and environmental 


groups make submissions to the government in response to items posted on the Environmental 
Registry, either individually or through issue-based alliances. 


 
In addition, the Environmental Commissioner of Ontario (ECO) is appointed as an independent 
officer by the Legislative Assembly to monitor and report on government compliance with the 


EBR.   
 


HISTORY OF THE APPEAL: 
 
The requester in this appeal comes from an academic background, and is a longtime advocate of 


a more prominent role for environmental education in the Ontario school curriculum. The 
requester believes that fostering greater ecological literacy in students is critical to meaningfully 
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addressing environmental degradation and other global challenges. Part of the requester’s 
approach to this issue has been to pursue amendments to Ontario Regulation 73/94 in order to 


have the Ministry of Education added to the list of ministries prescribed under the EBR.  In the 
event that the Ministry of Education was fully prescribed to the EBR for the purposes of the right 


to review provisions, the Minister could be asked to review the current school curriculum to 
ensure that it sufficiently addresses the protection of the environment. The appellant has been 
closely involved in two applications for this purpose, the most recent of which he submitted in 


May 2004. 
 


In November 2005, a notice of a proposed amendment to Ontario Regulation 73/94 to subject the 
Ministry of Education to the SEV (section 7) requirements of the EBR was posted on the 
Environmental Registry. However, as of the date of this order, no final decision had been made 


by Cabinet about prescribing the Ministry of Education to any or all of the provisions of the 
EBR. 


 
NATURE OF THE APPEAL: 
 
In October 2006, the Ministry of Education (the Ministry) received a request under the Freedom 
of Information and Protection of Privacy Act (the Act) for access to the following information:  


 
… all documents (official documents or personal notes, hard copies or electronic 
ones) that might have originated from or passed through the Ministry of 


Education, Ministry of the Environment or other government departments and 
people for the following topic: 


 
Prescribing the Ontario Ministry of Education to the Ontario Environmental Bill 
of Rights. 


 
This would involve the years 2004 to present. This would involve in particular 


(but not exclusively), correspondence in regard to this topic between Minister of 
Education Kennedy and Minister of the Environment Broten and their offices as 
well as correspondence from and to the Minister of Education Pupatello and 


Minister of Education Wynne and Minister of Environment Dombrowsky and 
their offices and other parties and correspondence from and to civil servants.     


 
Appeal PA07-11 


 


The Ministry identified records responsive to the request and granted partial access. Access to 
the remaining information was denied pursuant to the exemption in section 21(1) (personal 


privacy) of the Act.  
 
The requester, now the appellant, appealed the Ministry’s decision to this office. He advised that 


although he was not appealing the Ministry’s denial of access to personal information under 
section 21(1), he believed additional records should exist that were responsive to the request. 
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Accordingly, Appeal PA07-11 was opened to deal with the adequacy of the Ministry’s search for 
responsive records. 


 
In the course of processing that appeal, the Ministry located additional records responsive to the 


request. The Ministry issued a new decision to the appellant on April 2, 2007, granting partial 
access to the records, but citing a number of exemptions to deny access to the remainder. The 
Ministry also claimed that portions of the records are not responsive to the appellant’s request. 


 
The appellant agreed to close Appeal PA07-11, with the understanding that a new appeal would 


be opened to deal with the Ministry’s new decision. 
 
Appeal PA07-11-2 


 
The appellant appealed the Ministry’s decision to deny access to the records in whole, or in part, 


under sections 12 (cabinet records), 13(1) (advice and recommendations) and 19 (solicitor–client 
privilege). He also appealed the Ministry’s claim that portions of the records are non-responsive 
to the request. Finally, the appellant also raised the possible application of the public interest 


override at section 23 of the Act. 
 


It was not possible to resolve this appeal through mediation. Consequently, it was transferred to 
the adjudication stage of the appeal process where it was assigned to me to conduct an inquiry.  
 


I sent a Notice of Inquiry outlining the facts and issues to the Ministry, initially, to seek 
representations, which I received. I then sent a modified Notice of Inquiry to the appellant, along 


with a copy of the non-confidential representations of the Ministry, inviting submissions from 
him, which I received. 
 


In the period of time leading up to the preparation of this order, several conversations took place 
between staff from this office and the Ministry at my request, in order to clarify certain 


severances applied to the records, as well as other matters. These discussions resulted in two 
records (Records 103 and 119) being disclosed to the appellant. 
 


Appeal PA07-88-2 – Order PO-2689 
 


A similarly worded request by the appellant to the Ministry of the Environment resulted in the 
opening of Appeal PA07-88-2 with this office. That appeal was closed by the issuing of Order 
PO-2689 by Adjudicator Stephanie Haly on July 3, 2008. 


 


RECORDS: 


 
The records at issue in this appeal number approximately 128 and consist of internal memoranda, 
briefing notes, e-mails, slide show presentations, draft documents, correspondence and other 


related documents. These records were described more specifically in the Ministry’s (September 
2007) revised index.  
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DISCUSSION: 
 


SCOPE OF THE REQUEST/RESPONSIVENESS OF RECORDS 


 


The Ministry claimed that Records 95, 96, 112, 116–119 and 128-129, or portions of them, are 
non-responsive to the appellant’s request. However, although the Ministry’s representations refer 
to Record 119, this record is no longer at issue in this appeal because it was disclosed to the 


appellant during adjudication. 
 


General Principles 


 
Section 24 of the Act imposes certain obligations on requesters and institutions when submitting 


and responding to requests for access to records. This section states, in part: 
 


(1)  A person seeking access to a record shall, 
 


(a) make a request in writing to the institution that the person 


believes has custody or control of the record; 
 


(b) provide sufficient detail to enable an experienced employee 
of the institution, upon a reasonable effort, to identify the 
record; and 


.  .  .  .  . 
(2) If the request does not sufficiently describe the record sought, the 


institution shall inform the applicant of the defect and shall offer 
assistance in reformulating the request so as to comply with subsection 
(1). 


 
It is a well-settled principle that institutions should adopt a liberal interpretation of a request, in 


order to best serve the purpose and spirit of the Act. Ambiguity in the request should be resolved 
in the requester’s favour [Orders P-134, P-880].  Furthermore, previous orders of this office have 
established that to be considered responsive to the request, records must “reasonably relate” to 


the request [Order P-880]. 
 


Background 
 
During the mediation stage of this appeal, the Ministry identified portions of Records 95, 96, and 


116-118 as non-responsive to the appellant’s request. However, the Ministry advised in its 
representations that it was no longer relying on section 13(1) to withhold Records 112 (and its 


duplicate, Record 128) and 129, but submitted instead that those records are non-responsive.  
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Representations 
 


The Ministry submits that Records 95 and 96 consist of the “Daily Issues Alert”, which is a daily 
e-mail service intended to inform staff about issues in the news media that may require response. 


The Ministry states: 
 


The portion of the “Daily Issues Alert” email that was released to the appellant 


dealt with “Outdoor/Environmental Education”, and was thus related to his 
request. The portion that was severed dealt with another issue entirely, and was 


clearly outside the purview of the request. 
 
Records 116-118 are “Current Issues” charts, which summarize the status of Ministry matters. 


The Ministry notes that the Records 116 and 117 are Ministry-wide, while Record 118 relates to 
the Corporate Coordination Office. The Ministry submits: 


 
In each case, the entry on the chart that dealt with the substance of the request was 
released to the Appellant (subject to small severances pursuant to section 19 on 


Record 117…). The other entries on the chart deal with different issues entirely, 
and were thus clearly non-responsive as well. 


 
With respect to the records more recently designated to be non-responsive, the Ministry submits: 
 


Records 112/128 and 129 are House Notes dealing with the topic of 
“Environmental Education in Ontario.” They do not deal with the issue of the 


[EBR], or the possibility of prescribing the Ministry of Education under that 
legislation.  


 


Echoing the principles enunciated in the Notice of Inquiry, the appellant emphasizes the point 
that a liberal interpretation of each request by the institution best serves the purposes and spirit of 


the Act. With specific reference to the Ministry’s position on Records 95 and 95 (the Daily Issues 
Alerts) and Records 116-118 (the Current Issues charts), the appellant states: 
 


[These records] appear to be of minor import which then causes me to wonder 
why would the Ministry even bother to oppose [their disclosure]? I received many 


blank and nearly blank pages … so I cannot understand the Ministry’s concern 
that they might possibly be sending me items not pertinent to my request? … I 
leave it to the discretion of the Adjudicator to determine if they are responsive. 


 
Regarding the records more recently claimed by the Ministry to be non-responsive, the appellant 


simply takes the position that it is “necessary for [him] to receive” Records 112/128 and 129. His 
representations do not address the issue of responsiveness. 
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Analysis and Findings 


 


In order to ascertain the responsiveness of information, the scope of the request must be 
established first. This early step taken by an institution upon receipt of an access request provides 


essential guidance to an institution in identifying possibly relevant sources and locations for its 
search for the requested information. It also informs the task of determining if the records located 
through the search fall within, or outside of, the scope of the request. Information determined by 


an institution not to be “reasonably related” to the request is said to fall outside the scope of the 
request and need not be provided to the requester. 


 
Turning to the wording of the appellant’s request as excerpted on page two, above, I find that it 
includes all records reasonably related to “Prescribing the Ontario Ministry of Education to the 


Ontario Environmental Bill of Rights.”  
 


In the context of the EBR, the term “prescribing” in relation to the Ministry has a very specific 
meaning, as described in the Background section of this order, and this meaning plays an 
important role in my finding regarding the scope of the appellant’s request. Although the 


appellant’s interest in environmental education is addressed in his representations, the request 
itself is linked to the appellant’s application to have the Ministry of Education prescribed under 


the EBR and his desire to ascertain what has happened with that application. I find, therefore, 
that responsive records would be those that relate to the EBR application and process. 
 


I have reviewed the records carefully. Having done so, I find that the information withheld as 
non-responsive from Records 116 to 118 is not responsive to the appellant’s request. The 


exemption claim of section 19 to a brief responsive portion of Record 117 will be addressed later 
in this order. 
 


However, I will address what appears to be an inconsistency in the Ministry’s position with 
respect to the responsiveness of Records 95, 96, 112/128 and 129. The Ministry states in its 


representations that it disclosed information (a news article) related to “Outdoor/Environmental 
Education” in Records 95 and 96 (the Daily Issues Alert) as it was “related to his request.” 
However, it then claims that Records 112/128 and 129, over which it had previously claimed 


section 13(1) (advice or recommendations), which “[deal] with the topic of ‘Environmental 
Education in Ontario’,” are not responsive. In addition, although the Ministry disclosed one 


portion of Records 95 and 96 consisting of a news article related to environmental education, 
another portion of each of those records was withheld as non-responsive, even though it 
identifies the need to address the “issue” (of the press coverage of environmental education). No 


exemption is claimed for this severance. 
 


The Ministry cannot have it both ways. Either the information regarding environmental 
education is “reasonably related to” the request in this appeal or it is not. 
 


In my view, the portions of Records 95 and 96 already disclosed, which relate to environmental 
education, were not reasonably related to this request. The subject may be connected to the 
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appellant’s broader area of interest, but it does not reasonably relate to the prescribing of the 
Ministry of Education under the EBR. My finding in this regard does not have any practical or 


remedial effect on the information previously disclosed. Consequently, however, I find that the 
remaining portions of Records 95 and 96, as well as Records 112/128 and 129, have been 


correctly identified by the Ministry as non-responsive to the request.  
 
Accordingly, I uphold the Ministry’s decision to sever portions of Records 95, 96, and 116 to 


118, and withhold all of Records 112/128 and 129, as non-responsive to the request. 
 


PRELIMINARY MATTER 
 
Draft or duplicate copies 


 
In the revised index submitted to this office, the Ministry identified a number of records as 


duplicate copies of other records at issue in this appeal. My own review has identified other 
instances of duplicate or draft records. In the circumstances, it is not necessary for me to review 
the possible application of the exemptions to each of these drafts or duplicates.  


 
In addition, some of the drafts or duplicates also include a brief cover e-mail or notation. In most 


of these cases, these brief e-mails or notations are not sufficiently significant to affect my 
findings as to whether the copies are drafts or duplicates. Any exceptions to these findings are 
noted in the following list of records. 


 
I make the following findings regarding the draft or duplicate records, and the review of the 


Ministry’s exemption claims: 
 


 Records 3, 9, 12, 15, and 28 are draft copies of Record 99. I have carefully 


considered these records and I am satisfied that they represent progressive 
versions of the same document. The Ministry has claimed the application of 


sections 12 and 19 in relation to several of the drafts, and only section 12 in 
relation to others. In the circumstances, and based on my findings below, I am 
satisfied that it is appropriate to review the possible application of both sections 


12 and 19 to Records 3, 9, 12, 15 and 28. For reasons described under the next 
heading, it will not be necessary for me to review the possible application of the 


exemptions to Record 99. 
 


 Record 44, pages 12 & 13 of Record 77, pages 3 & 4 of Record 100, Record 108, 


and Record 114 are all duplicate copies of the same record. I will only consider 
the possible application of the exemptions in relation to it as it appears in Record 


77. 
 


 Record 47, page 11 of Record 77, page 1 of Record 100, Record 107 and Record 
113 are also duplicate copies of the same record. I will only consider the possible 


application of the exemptions in relation to it as it appears in Record 77. 
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 Record 123, which was disclosed to the appellant in part, is a duplicate copy of 


Record 54, which was withheld in its entirety. In both cases, the Ministry claimed 
that the record, or portion of it, was exempt under section 19. I will consider the 
possible application of section 19 only in relation to the withheld portion of 


Record 123. 
 


 Record 58 is a duplicate copy of Record 56 even though the two copies of this e-
mail were printed from different user’s e-mail accounts. 
 


 Records 102 and 111 (pages 1-4) are duplicate copies of pages 2 – 5 of Record 
77. Record 102 has a one page attachment that I am satisfied does not change my 


findings with regard to the record. I will consider the possible application of 
sections 12 and 19 to the record as it appears in Record 77. Moreover, pages 2-4 


of Record 65 and pages 2-6 of Record 66 appear to be earlier drafts of this same 
briefing note and I will consider these as separate records under sections 12 and 
19 of the Act. 


 


 Record 103 was disclosed to the appellant during adjudication. This record is 


described in the Ministry’s revised index as “Report of [2005-2006] 
Environmental Commissioner of Ontario Annual Report & Ministry of Education 


response” (7 pages). On my review, portions of Record 103 appear to be an early 
draft of an appendix to several other records: i.e., 65, 102 and 111 (pages 5-9 of 
each), and Record 66 (pages 8-12). I will consider the possible application of 


sections 12 and 19 to the record as it appears in Record 66. Records 57 and 77 
(pages 6-10) are also duplicates of this record but contain handwritten notations. 


The notations are sufficiently significant that I must review these versions of the 
record separately from the others. 
 


 Record 110, Record 130 (pages 1-3), and Record 131 (pages 2-4) are duplicate 
copies of Record 106. Record 130 has a one page attachment, but I am satisfied 


that it is not significant enough to affect my finding that it is a duplicate. As there 
is a cover e-mail with significant content attached to the copy of this record that is 
identified as Record 131, I will review the possible application of sections 12 and 


19 to that copy. 
 


I acknowledge that this approach necessitates the review of certain pages or components of 
records that the Ministry decided to bundle together as one record when processing this request. 
However, in my view, this approach is supportable in light of the definition of the term “record” 


contained in section 2(1) of the Act since it contemplates that a record will typically constitute a 
single document. Accordingly, those records listed above will be considered as discrete 


documents, even though they will still be referred to by their position (page number) within the 
record number assigned by the Ministry. 
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In my consideration and findings above, I have not included records which consist of e-mail 
strings, notwithstanding the fact that parts of each may duplicate the content of previous e-mails. 


Each will be considered as a separate record based on the exemption claims noted in the 
Ministry’s revised index. 


 
Other matters – indexing or administrative discrepancies 


 


Record 102 is described in the Ministry’s revised index as “House Note – Application of the 
[EBR] to Ministry of Education with attachments (same attachments as in #30) & Document 


Review Form (10 pages)”. However, in the version of records sent to this office, Record 30 
consists solely of a one-page e-mail. For this reason, I will review Record 30 separately from 
Record 102, and under section 19, as claimed by the Ministry. 


 
Record 99 is described in the revised index as “September 26/05, Memorandum to Honourable 


G. Kennedy from K. French, ADM, re Prescribing the Ministry of Education under [EBR], with 
attachments (19 pages).” The exemption claimed to deny access to this record is section 12(1). 
On my review of this record, however, it appears that the covering memorandum refers to a 


document that is not, in fact, attached. Instead, the 18 page document attached to Record 99 
appears to be the final draft of the series comprised of Records 3, 9, 12, 15 and 28. In the 


circumstances of this appeal, and in view of what appears to be an administrative oversight, I 
will order the Ministry to issue a new access decision to the appellant on the 19 pages identified 
as Record 99 in the revised index. 


 
ADVICE TO GOVERNMENT 


 
Section 13(1) states: 
 


A head may refuse to disclose a record where the disclosure would reveal advice 
or recommendations of a public servant, any other person employed in the service 


of an institution or a consultant retained by an institution. 
 
The purpose of section 13 is to ensure that persons employed in the public service are able to 


freely and frankly advise and make recommendations within the deliberative process of 
government decision-making and policy-making.  The exemption also seeks to preserve the 


decision maker or policy maker’s ability to take actions and make decisions without unfair 
pressure [Orders 24, P-1398, upheld on judicial review in Ontario (Minister of Finance) v. 
Ontario (Information and Privacy Commissioner) (1999), 118 O.A.C. 108 (C.A.)]. 


 
In order to qualify as “advice or recommendations”, the information in the record must suggest a 


course of action that will ultimately be accepted or rejected by the person being advised [Orders 
PO-2028, PO-2084, upheld on judicial review in Ontario (Ministry of Northern Development 
and Mines) v. Ontario (Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 


(Div. Ct.), aff’d [2005] O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564; 
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see also Ontario (Ministry of Transportation) v. Ontario (Information and Privacy 
Commissioner), [2005] O.J. No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563]. 


 
Background and Representations 


 
Although the section 13 exemption was originally relied upon to withhold a number of records, 
over time that number was reduced. In the Ministry’s September 2007 index, aside from Records 


112/128 and 129 (which were addressed in a previous section of this order), only portions of 
Records 7 and 106 were noted as being withheld under section 13(1). 


 
In the representations provided to me during the inquiry, the Ministry clarified its position on 
Record 7 as follows: 


 
The Ministry previously identified Record 7, a draft letter to [the appellant] from 


the Deputy Minister, as a record to which section 13 (and section 12) applied. The 
Ministry has now reconsidered this decision and is now recommending that a 
severed version of the record be provided to the appellant. The severed portions 


would be the handwritten notes at the top and bottom of the document, including 
those on a yellow sticky note. 


 
It was also necessary to seek clarification regarding the withheld portion of Record 106 as 
section 13 appeared to have been claimed simply in relation to the Word file icon which 


represented a briefing note. The briefing note should have, but was not, attached to the one page 
e-mail. The Ministry confirmed that the exemption was claimed for the attachment and sent a 


copy of the record for my review. I was, therefore, able to confirm that it is a briefing, or house, 
note similar in format and content to other records at issue in this appeal (Records 110, 130 and 
131), as outlined in the previous section of this order.  


 
The Ministry addressed this type of record in its representations prior to submitting a copy of the 


briefing note attached to Record 106 to this office. The Ministry concedes that past orders of this 
office, including Order P-1006 and PO-1678, have held that house notes were not considered 
eligible for exemption under section 13(1) since they generally contain only factual information 


and  
 


… [do] not contain an element of advice or a recommendation that could be 
accepted or rejected as part of the deliberative process. 
 


Likewise, in Order PO-1678, Assistant Commissioner Mitchinson found that the 
information provided in the “Response” sections of the House Books notes was 


not advice or recommendations within the meaning of section 13. He found that 
the “information was provided to Ministers for the specific purpose of making it 
available to the public if called upon to do so as part of open legislative debate.” 
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Based in part on that analysis, the Ministry changed its view about Records 112/128 and 129 and 
withdrew the claim of section 13 as regards those records. As previously addressed in this order, 


the Ministry instead claimed that those particular records were non-responsive. The Ministry did 
not offer any representations in support of the claim of section 13(1) to exempt the briefing, or 


house, note attached to the e-mail identified as Record 106.  
 
Analysis and Findings 


 


As previously noted in this order, my review of the briefing note attached to Record 106 


determined that it is identical to Records 110 and 130, and substantially similar to Record 131, 
which are claimed to be exempt under sections 12 and 19. Moreover, as noted, the Ministry did 
not provide representations to support the exemption of this record under section 13(1). Even in 


the absence of representations on the issue, my review of Record 106 under section 13(1) leads 
me to adopt the reasoning of former Assistant Commissioner Mitchinson in Order PO-1678. 


Accordingly, I find that the record does not contain advice or recommendations that qualify for 
exemption under section 13(1). However, I will be reviewing this record under sections 12 and 
19.  


 


On the version of Record 7 this office possesses, the only handwritten items consist of an empty 


bullet list, seven words that identify the purpose of the draft letter, and the name of the appellant. 
On my review of the record, the argument that this particular information “suggests a course of 
action that will ultimately be accepted or rejected by the person being advised” strains common 


sense. Accordingly, I find that this information does not constitute advice or recommendations or 
suggest a course of action that may be accepted or rejected for the purpose of section 13(1). 


Record 7 does not qualify for exemption, and I will order the Ministry to disclose the remaining 
portions of this record to the appellant.  
 


CABINET RECORDS  


 


The Ministry is relying upon the introductory wording of the mandatory exemption in section 
12(1) to deny access to the records, as outlined in the attached appendix. These records consist of 
e-mails, memoranda, summary reviews, slide show presentations and other documents from the 


time period May 2004 to October 2006. 
 


General principles 


 


The introductory part of section 12 states: 


 
A head shall refuse to disclose a record where the disclosure would reveal the 


substance of deliberations of the Executive Council or its committees, including 
… [followed by a list of six categories of records] 
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Section 12(1):  introductory wording 
 


The use of the term “including” in the introductory wording of section 12(1) means that any 
record which would reveal the substance of deliberations of an Executive Council (Cabinet) or 


its committees (not just the types of records enumerated in the various subparagraphs of section 
12(1)), qualifies for exemption under section 12(1) [Orders P-11, P-22 and P-331]. 
 


A record that has never been placed before Cabinet or its committees may qualify for exemption 
under the introductory wording of section 12(1), where disclosure of the record would reveal the 


substance of deliberations of Cabinet or its committees, or where disclosure would permit the 
drawing of accurate inferences with respect to these deliberations [Orders P-226, P-293, P-331, 
P-361 and P-506]. 


 
Representations 


 


In support of its claim that the introductory wording of section 12(1) applies to exempt many of 
the records at issue, the Ministry submits: 


 
Section 12 is a mandatory exemption, the purpose of which is to preserve the 


integrity of the Cabinet decision-making process and to ensure the confidentiality 
of Cabinet’s deliberations. Consequently, records that would reveal the substance 
of those deliberations and decision-making process, or that would allow the 


drawing of accurate inferences about same, such as the records at issue in this 
appeal, cannot be disclosed [emphasis in original]. … 


 
In Order PO-2362, the IPC found that records that would “reveal the subject 
matter of records that are currently being prepared for submission to the 


Executive Council or its committees” were subject to the section 12 exemption. 
The IPC made this finding notwithstanding the fact that the appellant in that case 


argued vehemently that there was no evidence that there would be a Cabinet 
decision required at the time of the request, when the exemption was claimed. … 
 


It is the Ministry’s respectful submission that records in this situation, which will 
form the basis for a submission for Cabinet consideration, are also subject to the 


exemption from disclosure in section 12(1). 
 
Orders PO-2091-I, PO-2122, and PO-2562 recognize that the language of 


subsection 12(1) does not require that a decision has already been made by 
Cabinet. Indeed, the clauses that follow make it clear that materials prepared for, 


but not submitted to, Cabinet will qualify for the exemption; as well, clause 
12(1)(d) recognizes that consultation documents between Ministers relating to 
making government decisions or formulating government policy will be exempt 


from disclosure. It is the Ministry’s respectful submission that, by analogy to 
clause (d), information that would reveal the consultations that took place 
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between the Ministries, and which will form the basis for the Cabinet submission 
seeking approval of the recommended course of action, are also exempt under 


subsection 12(1). 
 


Regarding the possible application of the exception in section 12(2) relating to asking for 
Cabinet’s consent to disclose the records, the Ministry submits that it did not “seek Cabinet 
approval to release records that had not yet been considered or deliberated upon.” 


 
The appellant’s representations do not directly address the possible application of the mandatory 


exemption in section 12. However, the appellant states that: 
 


Anything that went to Cabinet is of course critical to understanding why nothing 


has been done in regard to my EBR appeal. 
 


During the preparation of this appeal for order, I asked staff from this office to contact the 
Ministry regarding the status of this matter before Cabinet. Ministry staff advised this office that 
no submission has been made to Cabinet for deliberation or decision on the issue of prescribing 


the Ministry under the EBR.   
 


Analysis and Findings 
 
To establish that the introductory wording of the section 12 exemption applies, the Ministry was 


required to provide sufficient evidence to satisfy me that disclosure of the records at issue would 
either reveal the substance of deliberations of Cabinet, or permit the drawing of accurate 


inferences regarding the substance of any deliberations, on the issue of prescribing the Ministry 
of Education to the Environmental Bill of Rights. In my view, the evidence fails to establish any 
such link. For the reasons that follow, I find that none of these records for which this exemption 


is claimed are eligible for protection under section 12.  
 


The interpretation given to several key terms in the introductory wording of section 12(1) has 
informed my findings. Past orders of this office have held that the word “deliberations” means 
discussions with a view to making a decision [Order M-184]. In addition, the term “Executive 


Council” means Cabinet. For a body to be considered as a Cabinet "committee" for the purposes 
of this section, it “must be composed of Ministers where some tradition of collective ministerial 


responsibility and Cabinet prerogative can be invoked to justify the application of this 
exemption.” It does not include a committee comprised of staff from a Ministry [Order P-604]. I 
agree with the interpretations articulated in these orders and have applied them in the following 


analysis. 
 


As I understand the circumstances surrounding the Ministry being prescribed under the EBR, the 
timing of a submission to Cabinet on the subject remains entirely uncertain. In fact, in its 
representations on the exception in section 12(2)(b), the Ministry refers to the prematurity of 


asking for consent to disclosure of records that have “not yet been considered or deliberated 
upon.”  
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I accept that there may be an intention to submit the matter to Cabinet. However, the Ministry 
did not provide evidence of a more specific or detailed plan to do so and, in my view, intention 


alone is not sufficient to establish the exemption. Moreover, while the introductory wording of 
section 12 contemplates the possibility of a prospective application, it does not permit an 


institution to deny access to records which may - at some indeterminate point in the future - 
inform the deliberations of Cabinet, or one of its committees.  
 


The Ministry relies on Order PO-2362 in support of the submission that records not yet 
submitted to Cabinet may be exempt under section 12. In my view, however, that order does not 


assist the Ministry in the circumstances of the present appeal. In that appeal, one record 
contained a briefing note prepared for the Chair of the Management Board of Cabinet, only one 
portion of which was severed in accordance with section 12 of the Act because it identified the 


subject matter of a policy initiative that was to be submitted to the Management Board of 
Cabinet, (a committee of the Executive Council), and Cabinet. Part of one sentence in the second 


record that identified the same policy initiative described in the first record was severed. 
Moreover, in that order, Adjudicator Steven Faughnan found the records exempt under section 
12(1)(e), and did not even review the application of the introductory wording of section 12(1), or 


the other clauses of section 12(1) relied on by the institution. Simply put, the Adjudicator 
accepted the evidence before him that the policy initiative was currently being prepared for 


submission and found the information specifically related to that initiative exempt under section 
12(1)(e). In the present appeal, there is no evidence of imminence, or a direct linkage between 
aspects of the more general Ministry review of the appellant’s EBR application, and a specific 


Cabinet submission. 
 


Moreover, I note that in Order 72, former Commissioner Sidney Linden held that a record never 
placed before Cabinet or its committees would be protected by section 12 only in rare and 
exceptional circumstances. The Ministry has not established that rare or exceptional 


circumstances are present in this appeal, and I find that there are none.  
 


It is also noteworthy that these records cover a time period from May 2005 to October 2006. In 
my view, the preparation of a submission to Cabinet for the purpose of informing future 
discussions and deliberation on the issue of prescribing the Ministry to the EBR would require 


new and updated information to reflect current reality.  
 


Since the representations provided by the Ministry are not sufficient to establish a connection 
between the contents of these records and the substance of any Cabinet deliberations, or by 
extension, the possibility of inference of such deliberations. I find that section 12(1) of the Act 


does not apply. Since the Ministry did not claim any other exemptions in relation to Records 18, 
27, 41, 45, 59, 67, 72, 90, and 93, and no other mandatory exemptions apply, I will order these 


records disclosed to the appellant. 
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SOLICITOR-CLIENT PRIVILEGE 


 


The discretionary exemption in section 19 contains two branches. The Ministry is relying upon 
both branches of the exemption to deny access to many of the records, as outlined in the attached 


appendix and complemented by my findings regarding duplicate or draft copies of the records. 
Accordingly, the Ministry must establish that one or the other (or both) branches apply.  
 


The relevant parts of section 19 of the Act state as follows: 
 


A head may refuse to disclose a record, 
 


(a) that is subject to solicitor-client privilege;  


 
(b) that was prepared by or for Crown counsel for use in giving 


legal advice or in contemplation of or for use in litigation;  
 
Branch 1:  common law privilege 


 
Branch 1 of the section 19 exemption encompasses two heads of privilege, as derived from the 


common law: (i) solicitor-client communication privilege; and (ii) litigation privilege.  In order 
for branch 1 of section 19 to apply, the institution must establish that one or the other, or both, of 
these heads of privilege apply to the records at issue [Order PO-2538-R; Blank v. Canada 


(Minister of Justice) (2006), 270 D.L.R. (4th) 257 (S.C.C.) (also reported at [2006] S.C.J. No. 
39)]. 


 
Solicitor-client communication privilege 
 


Solicitor-client communication privilege protects direct communications of a confidential nature 
between a solicitor and client, or their agents or employees, made for the purpose of obtaining or 


giving professional legal advice [Descôteaux v. Mierzwinski (1982), 141 D.L.R. (3d) 590 
(S.C.C.)]. The rationale for this privilege is to ensure that a client may confide in his or her 
lawyer on a legal matter without reservation [Order P-1551]. 


 
The privilege applies to “a continuum of communications” between a solicitor and client: 


 
. . . Where information is passed by the solicitor or client to the other as part of 
the continuum aimed at keeping both informed so that advice may be sought and 


given as required, privilege will attach [Balabel v. Air India, [1988] 2 W.L.R. 
1036 at 1046 (Eng. C.A.)]. 


 
The privilege may also apply to the legal advisor’s working papers directly related to seeking, 
formulating or giving legal advice [Susan Hosiery Ltd. v. Minister of National Revenue, [1969] 2 


Ex. C.R. 27]. 
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Confidentiality is an essential component of the privilege. Therefore, the institution must 
demonstrate that the communication was made in confidence, either expressly or by implication 


[General Accident Assurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 (C.A.)]. 
 


Branch 2:  statutory privileges 


 
Branch 2 is a statutory exemption that is available in the context of Crown counsel giving legal 


advice or conducting litigation. The statutory exemption and common law privileges, although 
not necessarily identical, exist for similar reasons. 


 
Statutory solicitor-client communication privilege 


 


Branch 2 applies to a record that was “prepared by or for Crown counsel for use in giving legal 
advice.” 


 
Representations 


 


The Ministry submits that both branches of the solicitor-client privilege exemption apply to the 
records in the present appeal. In support of the statutory solicitor-client communication privilege, 


the Ministry refers to past orders of this office which have held that in-house counsel or members 
of the private bar can be considered “Crown Counsel” if the lawyer is “acting in the capacity of 
legal advisor to the institution.” 


 
The Ministry seeks to emphasize that the scope of the exemption is not limited to a narrow 


construction of the term “legal advice” in view of cases such as Balabel v. Air India [supra] and 
previous orders of this office, which have provided exemption for a broader range of 
communications between client and counsel under the “continuum of communications” 


principle. 
 


The Ministry describes three categories of records for which the solicitor-client exemption is 
claimed:   
 


1. Emails or other communications between counsel of the Ministry’s Legal 
Services Branch and Ministry staff, (eg, clients), for the purpose of seeking, 


formulating and/or providing legal advice; 
 
2. Emails or other communications including drafts prepared by a client, with regard 


to which legal advice is sought from counsel of the Ministry’s Legal Services 
Branch; and 


 
3. Emails or other communications among Ministry of Education staff and counsel, 


and staff at the Ministry of the Environment, which were provided to Ministry of 


Education counsel as part of the “continuum of communications.” 
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In the Ministry’s submission, all of the records at issue constitute “communications in which one 
party is counsel acting on behalf of the Ministry.” Echoing an earlier excerpt provided from the 


reasons in Balabel, supra¸ the Ministry asserts that although legal advice, per se, is not evident in 
all records, some of these communications served to pass information between counsel and the 


clients for the purpose of “keeping both informed so that advice may be sought and given as 
required.” When viewed as a whole, the Ministry contends, the records “do comprise a 
‘continuum of communications’ between counsel of the Ministry of Education’s legal services 


branch and the clients.” The Ministry states: 
 


While the records may not refer to particular statutory provision or case law, they 
do connect the issues raised in the circumstances with the requirements contained 
in the various provisions of the applicable legislative framework. Moreover, the 


advice, at times, was not confined to a strict analysis of the application of the law, 
but included what measures ‘should prudently and sensibly be done’ [Balabel, 


supra] in the legal context of naming the Ministry of Education in the regulation 
under the [EBR]. 


 


The Ministry prefaces its submissions on the application of section 19 to issue or briefing notes 
by acknowledging that there have been differing findings on the application of the exemption in 


past orders of this office [see Orders PO-1855 and PO-2186-F). However, the Ministry submits 
that the circumstances addressed by Adjudicator Diane Smith in Order PO-2509 most closely 
resemble those present in this appeal. In that order, Adjudicator Smith considered the application 


of section 19 to a draft briefing note with a covering e-mail. The Ministry submits: 
 


Adjudicator Diane Smith held that, while the covering email requesting the legal 
advice was exempt from disclosure under s.19, the briefing note itself was not 
since it had been previously released to the appellant. In the present case, it can be 


seen from the records in question [which include 65-70, 77, 102, 110, 111, 130, 
and 131] that legal advice was sought and provided in connection with revisions 


to the briefing note. One purpose of the briefing notes is to provide strategic and 
legal advice to the Minister’s Office and, as such, briefing notes form part of the 
continuum of communication between counsel and his/her client. The various 


drafts or versions of the briefing notes created during this period of time relevant 
for the request were not released to the appellant, nor have any briefing notes 


been released to him subsequently. 
 
As I understand the Ministry’s argument, the distinction between the records at issue in Order 


PO-2509 and those at issue in the present appeal lies in the maintained state of confidentiality in 
the records described. 


 
The Ministry did not specifically address the application of section 19 to the EBR Review 
Summary that is known, in different draft versions, as Records 3, 9, 12, 15, 28 and 99. Record 99 


will not be addressed further in this section as it is subject to my order of a new decision. 
However, the Ministry submits the following related argument: 
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It is fairly well established that draft records prepared by counsel for a client 
attract solicitor-client privilege and therefore qualify for an exemption under s.19, 


(see Orders PO-1864, PO-2162, and PO-2432). In Order PO-1855, draft letters 
were also found to form part of counsel’s “working papers” and qualify for 


exemption under s.19 also for that reason. In the present case, there are numerous 
records that consist of drafts prepared by the client with regard to which counsel 
has been asked to provide legal advice and has done so. It is the Ministry’s 


position that these records qualify for exemption under s.19, in that they are 
solicitor-client privileged and form part of the “continuum of communications” 


between counsel and their Ministry clients. Such records from the client are 
clearly prepared and provided to counsel for the purpose of obtaining legal 
advice. 


 
The Ministry acknowledges that certain records do not fit easily within the categories listed in 


the representations, but submits that for these records, the “continuum of communications” 
remains the key relevant principle. 
 


In these records, a request for legal advice may not [be] specifically made, but is 
obvious nonetheless, or the client passed information on to counsel, or vice-versa, 


for the purpose of keeping both client and counsel informed so that legal advice 
can be readily accessed as the situation developed. 


 


In the remainder of its representations, the Ministry addresses the issue of waiver of privilege. 
However, in view of my findings, it is unnecessary for me to canvas these representations at any 


length. 
 
The appellant’s representations do not specifically address the issue of the solicitor-client 


privilege exemption. 
 


Analysis and Findings 


 


Having considered the circumstances of the creation of these records, I find that the lawyers for 


the Ministry are in a solicitor-client relationship with policy and program staff from the 
Ministry’s Corporate Coordination Office. In some instances, counsel for the Ministry of the 


Environment are included in the communications, and in the circumstances of this appeal, I am 
satisfied that there exists a common purpose between them. Furthermore, I accept the Ministry’s 
submission and find that the lawyers in question are also “Crown” counsel for the purposes of 


section 19(b).  
 


The remainder of the analysis requires a determination of whether the records reflect a written 
record of communication between a solicitor and his or her client, and then whether each record 
is subject to privilege because of the giving or seeking of confidential legal advice.  
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Based on the Ministry’s representations, and my review of the records, I am upholding the 
Ministry’s section 19 exemption claim in part. My findings and reasons appear below.  


 
Record 1 is a copy of the appellant’s Application for Review under the EBR, with a cover letter 


from the Executive Assistant to the Minister of the Environment to the then-Assistant Manager 
of the EBR Office. The Ministry offered no representations in support of withholding this 
particular record, which was (apart from the correspondence attached) authored by the appellant 


himself. I find that it does not reflect written communication between a solicitor and client, nor 
can it be said that it contains legal advice subject to privilege. I will order the record disclosed in 


its entirety. 
 
Records 3, 9, 12, 15 and 28 represent progressive versions of an internal working document 


referred to as a Review Summary of the EBR Application. This record was prepared by a policy 
advisor of the Ministry with key input by legal counsel. On review of Records 3, 9, 12, 15 and 


28, I note that each contains a watermark to signify that it is a draft, as well as notations that the 
record is “Confidential” and “For Discussion Purposes Only.” Based on my review of this series 
of records, I am satisfied that each contains confidential legal advice that would be evident, or 


readily deduced, by disclosure. In addition, the versions of the Review Summary found at 
Records 9, 12 and 28 each have a cover e-mail directed to, or from, the lawyer at the Ministry 


who appears to have been primarily responsible for providing legal support on this matter. I find 
that these e-mails form part of the continuum of communications between solicitor and client for 
the purpose of revising the attached document with the advice of counsel. I uphold the Ministry’s 


claim for exemption under section 19 in relation to these five records. 
 


Records 5, 6, 8, 13, 14, 20, 21, 22, 32, 34, 36, 37, 38, 39, 40, 46, 48, 49, 55, 56, 57 (in part), 58, 
60, 61, 62, 63, 64, 68, 70, 71, 73, 74, 75, 89, 91, 92, 121 and 123 are all e-mails exchanged either 
between counsel or between counsel and other staff at the Ministry or the EBR Office. They are 


part of a continuum of communications between various counsel and their clients on the legal 
issues related to the prescribing of the Ministry of Education to the EBR. I find that these records 


are confidential solicitor-client communications directly related to the seeking or giving of legal 
advice about prescribing the Ministry of Education to the EBR. Accordingly, I find that they are 
subject to common law solicitor-client communication privilege and are therefore exempt under 


branch 1.   
 


I have not reached the same conclusion regarding Records 10, 11, 26, 29, 30, 31, 33, 51, 83, and 
88 which consist of e-mails between Ministry staff, including legal counsel. Based on the 
contents of these e-mails, I am not satisfied that they reveal confidential legal advice or that they 


otherwise form part of the continuum of communications on the legal issues related to 
prescribing the Ministry of Education to the EBR. On my review of these records, I find that the 


e-mails are not exempt under branch 1. Furthermore, I find that the e-mails were not prepared 
“by or for” counsel for the Ministry for use in giving or seeking legal advice and, therefore, 
branch 2 also does not apply.  I will order these records disclosed to the appellant. 
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Record 25 is an eight-page document comprised of handwritten notes prepared by Ministry legal 
counsel in attendance at a meeting with other Ministry staff, with a seven-page slide show 


presentation prepared by staff members who were present at the same meeting. I have carefully 
reviewed this record and I find that the first page records the impressions of legal counsel with 


respect to the subject matter of the slide show presentation, and qualifies under section 19. 
However, the Ministry’s representations do not address the slide show or, in my view, provide 
support for withholding it under section 19. I therefore find that the portion of Record 25 


consisting of the handwritten notes of Ministry counsel in attendance at this meeting with other 
Ministry staff, is subject to common law solicitor-client privilege and is exempt under branch 1 


of section 19, while the attached slide show presentation does not qualify for exemption. 
 
Records 16, 17, 24, 35, 42, 43, 52 (including a covering e-mail), 57 (also with a covering e-


mail), 77 (pages 6-10), 80 and 100 (pages 9-11) are draft versions of several different briefing 
notes prepared by legal counsel for the Deputy Minister, or senior Ministry staff. Many of these 


drafts feature handwritten notations by various legal counsel for the Ministry. Several later 
versions of the briefing note to the Deputy Minister are labelled “Confidential Legal Advice”. 
Based on my review of the contents of these particular briefing notes, I accept the Ministry’s 


submission that legal advice was sought and provided in connection with revisions to the briefing 
note. Accordingly, I find that these records form part of the solicitor-client continuum of 


communications for the purposes of branch 1 of section 19 of the Act. Moreover, in my view, the 
notes written by legal counsel onto these records render the records part of the solicitor’s 
“working papers” that are directly related to seeking, formulating or giving legal advice, and I 


find that these records are also exempt on that basis [Susan Hosiery Ltd. v. Minister of National 
Revenue, [1969] 2 Ex. C.R. 27]. 


 
Record 100 consists of 12 pages stapled together, but portions of it are duplicates of other 
records at issue. Pages 1, 3 and 4 of this bundle are records that I have already found to be 


identical duplicate copies of others (Records 44 and 47), and I will address these later in these 
reasons. In addition, I have already found above that a copy of a draft briefing note to the Deputy 


Minister (at pages 9-11) is exempt under section 19. However, pages 2, 5-8 and 12 consist of 
typewritten and handwritten notes and e-mails that I am satisfied constitute confidential 
communications between various legal counsel and senior staff at the Ministry. I find that these 


parts of Record 100 qualify for exemption under the solicitor-client communication aspect of 
branch 1 of section 19.  


 
With one minor exception, I have reached a different conclusion with regard to the exemption of 
several other briefing or issue notes pursuant to section 19. These particular issue or briefing 


notes are contained on pages 2-5 of Record 77, pages 2-4 of Record 65, pages 2-6 of Record 66, 
and pages 2-4 of Record 131. Pages 2-5 of Record 77 (102/111) is the July 20, 2006 (final) 


version of a briefing note titled “Application of the Environmental Bill of Rights to the Ministry 
of Education.” Page 2-4 of Record 65 and pages 2-6 of Record 66 are earlier drafts of the same 
briefing note, with covering e-mails dated July 7 and July 10, 2006, respectively. Pages 2-4 of 


Record 131 (106/110/130) is an October 3, 2006 issue note titled “Environmental Commissioner 
of Ontario 2005-06 Annual Report.”  
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The Ministry takes the position with respect to the issue or briefing notes that legal advice was 
sought and provided regarding revisions to them. Moreover, the Ministry argues, because the 


purpose of such records is to align a strategic and legal response to issues, these different 
versions of briefing notes form part of the continuum of communications eligible for exemption 


under branch 1 of section 19.  
 
Based on my review of Record 65, and pages 2-5 of Record 77 (102/111), and the Ministry’s 


representations, however, I am not satisfied that their disclosure would reveal confidential legal 
advice. I accept that Ministry legal counsel may have provided direction to the policy advisor 


responsible for their preparation. In my view, however, these records are primarily factual and 
informative in tone. I find that they were prepared to provide Ministry officials with background 
information on the issue of prescribing the Ministry under the EBR and to enable Ministry 


officials to respond to questions on the subject which could be posed to them [see Order P-1038]. 
Accordingly, I find that these issue or briefing notes do not qualify for exemption under section 


19. 
 
The exception to this finding is a portion of the text comprising the bottom half of page 4 of 


Record 66. Based on my reading of this information, it contains information regarding legal 
implications of a certain option that I find constitutes confidential legal advice for the purposes 


of branch 1 of section 19. Accordingly, I will uphold the Ministry’s claim of section 19 to 
withhold Record 66, in part. 
 


In my view, the primary purpose of the October 3, 2006 issue note at pages 2-4 of Record 131 
(106/110/130) was to inform and communicate the Ministry’s position in response to the 


Environmental Commissioner of Ontario’s annual report for 2005-2006. In Order P-1038, former 
Assistant Commissioner Tom Mitchinson found that the act of reviewing and suggesting 
revisions by a lawyer does not “transform a standard type of record produced by an operating 


area of the Ministry into a piece of legal advice” [see also Order P-227]. I agree. Based on my 
reading of the issue note in question, I find that it does not contain confidential legal advice nor 


was it prepared by or for Crown Counsel for use in legal advice. Accordingly, I find that neither 
the cover e-mail nor the issue note that comprises Record 131 is eligible for exemption under 
section 19.  


 
The transcription of the Environmental Commissioner of Ontario’s 2005-2006 Annual Report by 


a policy advisor of the Ministry appears as an appendix to a number of different records at issue 
in this appeal. As described on page eight of this order, for the purpose of my section 19 
analysis, I am considering the version of the transcription appearing in Record 66. As indicated 


previously, Record 103, which is described in the Ministry’s revised index as “Report of [2005-
2006] Environmental Commissioner of Ontario Annual Report & Ministry of Education 


response,” has been disclosed to the appellant. In my view, disclosure of later drafts of the 
transcribed report, which was itself prepared by the Environmental Commissioner’s Office, 
could not disclose confidential legal advice. Moreover, the Ministry’s recent disclosure of an 


earlier version of the transcription may be considered evidence of an intention to waive privilege 
over this particular document even if I had found that solicitor-client privilege applied. I find, 
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therefore, that section 19 does not apply to exempt Record 66 and its duplicates, with the 
exception of my finding regarding part of page 4, above, the records discussed in the next 


paragraph. 
 


The copies of the transcription of the same Environmental Commissioner of Ontario report found 
at Records 57 and 77 (pages 6-10) contain handwritten notations. Based on my review of 
Records 57 and 77, I am satisfied that the notations were made by Ministry legal counsel. In my 


view, the notations reflect the input or review by Ministry legal counsel and are sufficiently 
significant to bring these additional copies of the report under the “working papers” aspect of 


branch 1. Record 57 and pages 6-10 of Record 77 are, therefore, exempt under section 19.  
 
Pages 12 and 13 of Record 77 and its duplicates consist of a two-page August 4, 2005 


memorandum to the Deputy Minister of Education from the Deputy Minister of the Environment 
conveying the recommendation regarding the form of the Ministry of Education’s prescription 


under the EBR. Although the memorandum alludes to the input of legal counsel regarding review 
application, EBR materials and other matters, the details are said to be included in an “enclosed 
report,” which is not attached to the record.  Based on the author, recipient and contents of this 


two-page memorandum, I am not satisfied that its disclosure would reveal confidential legal 
advice for the purposes of either branch of section 19, and I find the exemption does not apply.  


 
Page 11 of Record 77 and its duplicates consist of a one-page September 14, 2005 memorandum 
to the Deputy Minister of Education from the Director of the Planning and Expenditure 


Management Branch of the Ministry regarding the prescribing of the Ministry to the EBR. On my 
review of this record, I note that it resembles the record found at pages 12 and 13 of Record 77 in 


that neither party is acting as Ministry solicitor, or Crown Counsel. Furthermore, based on its 
contents, I find that it does not qualify for exemption under section 19 because it is not directly 
related to seeking or providing legal advice, nor do I accept that it is to be used by Crown 


Counsel for legal advice.  
 


Finally, the Ministry withheld information from one column of the entry related to the EBR from 
Record 117, which is a Current Issues chart maintained by the Ministry. Based on my review of 
the severed information, I am satisfied that it represents communication of confidential legal 


advice passing between a Ministry solicitor and her clients. Accordingly, I find that this portion 
of Record 117 is exempt under branch 1 of section 19. 


 
EXERCISE OF DISCRETION 


 


After deciding that a record or part thereof falls within the scope of a discretionary exemption, 
the head is obliged to consider whether it would be appropriate to release the record, regardless 


of the fact that it qualifies for exemption. The section 13 and 19 exemptions are discretionary, 
which means that the Ministry could choose to disclose information, despite the fact that it could 
withhold it. The Ministry was required to exercise its discretion under these exemptions. 
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On appeal, the Commissioner or her delegated decision-maker (the adjudicator) may determine 
whether the Ministry failed to do so. In addition, the Commissioner or her delegate may find that 


the Ministry erred in exercising its discretion where it did so in bad faith or for an improper 
purpose; where it took into account irrelevant considerations; or where it failed to take into 


account relevant considerations. In either case, I may send the matter back to the Ministry for an 
exercise of discretion based on proper considerations [Order MO-1573]. I may not, however, 
substitute my own discretion for that of the Ministry [section 54(2)]. 


 
I have upheld the Ministry’s decision to apply section 19 to deny access to certain records, or 


portions of records. I have not upheld the Ministry’s section 13 exemption claim. Accordingly, I 
need only review the Ministry’s exercise of discretion under section 19.  
 


Representations  


 


The Ministry submits that it properly exercised its discretion in applying the exemptions to the 
records at issue. The Ministry refers to Order MO-1573 and lists certain factors that it considered 
to be relevant in the decision made in the present appeal: 


 


 the goal of the Act in terms of providing access to government records; 


 the interests the exemption seeks to protect; 


 whether the appellant’s request could be satisfied by severing the records and 


releasing as much information as possible; and 


 the age of the records. 


 
The Ministry notes that it released 30 records in full and nine records in part (as of the date it 


submitted the representations). The Ministry also points out that some of the records released 
were e-mails between legal counsel and Ministry staff, which, in the Ministry’s view, 
demonstrates that the solicitor-client privilege exemption was not applied without consideration 


of content, and simply because a lawyer’s name appeared in the record. The Ministry concludes 
by stating that the records at issue are no more than three years old, and relate to a decision “yet 


to be finalized.” 
 
The appellant expresses the view that the Ministry has shown bad faith in several aspects of the 


access appeal and lists several examples, including delays in sending documents and referring to 
the subject matter of the appeal as his “personal passion” under its representations regarding the 


public interest override. The appellant’s submissions under this heading also address the issue of 
taking action to promote ecological education and literacy and will be reviewed in more detail in 
the next section of this order. However, the following comments can be viewed from the 


perspective of the Ministry’s exercise of discretion 
 


My sympathetic and compelling need to receive the information is that my son 
and all children of Ontario need protection from ecological degradation now 
before it becomes even worse when they are adults. … Someday in the future 


when these future adults study the history of the Government’s inaction in this 
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regard, they will want to know why the Government put up so much opposition in 
protecting their long term welfare; … The documents I have requested may 


provide some of those answers for their understanding in the future. 
 


Analysis and Findings 


 


I have considered the Ministry’s submissions on the factors it took into consideration in 


exercising its discretion to not disclose the records, or portions of records, for which it had 
claimed section 19. I have also considered the circumstances of this appeal, including the 


Ministry’s decision to disclose several additional records to the appellant during the adjudication 
stage.  
 


To be clear, the scope of my authority in reviewing the Ministry’s exercise of discretion, and its 
exemption claims more generally, does not extend to a review of the government’s decision with 


respect to prescribing the Ministry of Education to the EBR. My jurisdiction relates solely to a 
review of the Ministry’s decision with respect to access to records in its custody or control that 
are responsive to the appellant’s request. In my view, the evidence before me does not support a 


finding that the Ministry exercised its discretion regarding disclosure of records responsive to the 
appellant’s access request in bad faith.  


 
I am satisfied that the Ministry has exercised its discretion within generally accepted parameters, 
and that it considered relevant factors in doing so. I take note of the fact that the Ministry did not 


claim section 19 for all records originating with Ministry legal counsel, simply based on that 
origin. I find that the Ministry properly exercised its discretion in this appeal. I uphold the 


Ministry’s exercise of discretion. 
 


PUBLIC INTEREST OVERRIDE 


 


The appellant takes the position that the public interest override in section 23 of the Act applies 


to all of the information withheld by the Ministry. Section 23 of the Act states: 
 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20, 21 


and 21.1 does not apply where a compelling public interest in the disclosure of the 
record clearly outweighs the purpose of the exemption. 


 
In Criminal Lawyers’ Association v. Ontario (Ministry of Public Safety and Security), [2007] 
O.J. No. 2038, the Ontario Court of Appeal held that the exemptions in sections 14 and 19 are to 


be “read in” as exemptions that may be overridden by section 23. On behalf of the majority, 
Justice LaForme stated at paragraphs 25 and 97 of the decision: 


 
In my view s. 23 of the Act infringes s. 2(b) of the Charter by failing to extend the 
public interest override to the law enforcement and solicitor-client privilege 


exemptions.  It is also my view that this infringement cannot be justified under s. 
1 of the Charter. … I would read the words “14 and 19” into s. 23 of the Act. 
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In the present appeal, then, section 23 could be applied to override the solicitor-client privilege 
exemption in section 19 if the following two requirements are satisfied. First, there must be a 


compelling public interest in disclosure of the records. Second, this interest must clearly 
outweigh the purpose of the exemption.  


 
Compelling public interest in disclosure 
 


In considering whether there is a “public interest” in disclosure of the record, the first question to 
ask is whether there is a relationship between the record and the Act’s central purpose of 


shedding light on the operations of government [Order P-984]. Previous orders have stated that 
in order to find a compelling public interest in disclosure, the information in the record must 
serve the purpose of informing the citizenry about the activities of their government, adding in 


some way to the information the public has to make effective use of the means of expressing 
public opinion or to make political choices [Order P-984]. 


 
Purpose of the exemption 
 


The existence of a compelling public interest is not sufficient to trigger disclosure under section 
23. This interest must also clearly outweigh the purpose of the established exemption claim in 


the specific circumstances of the appeal. 
 
Representations 


 
The Ministry was asked to provide representations on the possible application of the public 


interest override before the appellant had been provided the opportunity to state his case on this 
issue. Accordingly, in its representations, the Ministry states: 
 


It is difficult to respond to the public interest override in the absence of the 
appellant’s submissions … These submissions will, therefore, use information 


provided to it by the appellant to make logical assumptions regarding the 
arguments likely to be made by the appellant. 


 


The Ministry refers to Adjudicator Holly Big Canoe’s statement in Order P-984 that the public 
interest in disclosure of a record should be measured in terms of the relationship of the record to 


the Act’s central purpose of shedding light on the operations of government. 
 
The Ministry takes the position that the appellant’s interest in environmental education is the 


appellant’s “personal passion,” and states that it is unaware of any evidence of a compelling 
public interest in the issue. The Ministry adds: 


 
Although the environment in general may be achieving status as a “compelling 
public interest” such that information about environmental hazards might be 


subject to a section 23 override, these [matters], it is respectfully submitted, 
[have] not reached this tipping point of “rousing strong interest or attention.”   
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The thrust of the Ministry’s argument on the first requirement is that the release of the records at 
issue in this appeal will not shed light on the operations of government or, more specifically, on 


curriculum design or program delivery in the area of environmental education, and in relation to 
the effect on those items of having the Ministry prescribed to the EBR..  


 
Although the Ministry submits that the first requirement of the test under section 23 is not met in 
the circumstances of this appeal, the Ministry also provided representations on the second part 


relating to outweighing the purpose of the exemption. The Ministry states: 
 


… there must be a very careful balancing of the competing factors of compelling 
public interest and the reason for the exemption when it comes to section 19. This 
is because the public also has a compelling interest in solicitor-client privilege 


itself. Every individual in this society who consults with a lawyer depends on that 
privilege. 


 
To support his submissions about the public nature of the interest at stake, the appellant urges me 
to contact or interview other individuals, particularly the Environmental Commissioner of 


Ontario. The appellant also provided further details about the ECO’s position in favour of 
prescribing the Ministry to the EBR. 


 
The appellant responds to the Ministry’s submission that his interest in environmental education 
is a “personal passion” by stating, in part:  


 
The Ministry says it is “not aware of a ‘compelling public interest’, ‘rousing 


strong interest or attention’ in environmental education per se” … Again, how sad 
to hear this spoken by the primary institution charged with public education! 


 


The appellant’s submissions on section 23 are premised on the belief that there was a public 
commitment to prescribe the Ministry of Education to the EBR and that, subsequently, there was 


a decision within government to renege on that commitment. The appellant provided a copy of 
an October 12, 2005 letter he received from the Assistant Deputy Minister of the Environment 
which states, in part: 


 
As a result of its review, the Ministry [of the Environment] will be recommending 


that the EBR General Regulation (Ontario Regulation 73/94) be amended to 
subject the Ministry of Education to the requirements related to statements of 
environmental values. … 


 
In further regard to this letter, the appellant submits: 


 
Since this time, nothing has been done in regard to this public commitment. Two 
years later, the Ontario Government will neither move forward to pass the 


legislation required to make this commitment official … nor will they explain to 
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anyone in the public why they have refused to do so. They have treated the public 
with contempt. We don’t know why they have done nothing. … 


 


All we want to know is why the Ontario government reneged on their 


commitment which might have the effect (in the long run) of possibly creating a 
more ecologically literate society which might have the effect of solving the very 
serious ecological degradation we are now faced with! … Thus, I can not think of 


any good reason why these documents should be held back because anything we 
can do to motivate the Ontario government to get serious about reconceptualising 


how we interact with ecological systems, is ultimately in the public interest. …  
 


The appellant submits that the protection of the long-term health and safety of the citizens of 


Ontario and the world presents the most compelling imperative imaginable for access to the 
information since it is necessary to understand and challenge government inaction.  


 


A number of letters in support of prescribing the Ministry to the EBR accompanied the 
appellant’s representations. The letters describe and highlight the importance of ecological 


awareness through early education and curriculum inclusiveness. One of the authors writes: 
 


Students need to learn about preservation and conservation of our precious natural 
resources as they are the ones who are going to be stuck with the world that is 
being left to them that is degraded and in jeopardy. … With these problems there 


is not only a greater need to be educated on how we are connected to the natural 
[world] but also what can be done to save our natural environment from further 


degradation and crisis. 
 
How is this achieved? This is done through education and through incorporating 


ecological literacy into the Ontario Curriculum. …  
 


By prescribing the Ministry of Education to the EBR, there is a better chance that 
an ecological curriculum will be developed and incorporated into the overall 
curriculum in Ontario. ... The Ministry of the Environment and the Ontario 


Government promised this prescription in October of 2005 but it has yet to 
become a reality and they have gone back on their promise. Due to this lack of 


action, it is important for all documents that are currently being withheld to be 
given over to the public. 


 


The authors of the support letters also consistently express concern about the government not 
having met the commitment conveyed by the October 12, 2005 letter to the appellant from the 


Assistant Deputy Minister of the Environment.  One of the authors, a teaching candidate, states: 
 


Due to the government’s illogical reluctance to prescribe Education to the EBR, I 


am appealing that government releases all the documents they are withholding in 
regards to the issue. The public has to hold the government accountable for their 
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actions and to understand why they would be withholding the documents and 
consequently why they are not prescribing the Ministry of Education to the Bill of 


Rights. 
 


Alluding to the Ministry’s claim of the solicitor-client privilege exemption, the appellant states: 
 


… individuals should not be allowed to change a Government commitment 


without explaining why to the Public. Government should not be allowed to hide 
behind exemptions to avoid being responsible to the electorate. Walking down the 


hall to speak with someone who has a law degree but is employed by the Ontario 
Government so that one can then claim client-solicitor privilege should not be 
used as a pretext to thwart the public’s right to know why bad decisions are made. 


 


The appellant quotes a statement of accountability from the EBR which contains an 


acknowledgement that citizens must be informed of proposed decisions if they are to contribute 
or participate meaningfully in “environmental decision-making.” As I understand the appellant’s 
argument, the fulfilment of the EBR demands that he participate by seeking access to the records 


at issue and also justify a more unobstructed right of access so as to hold the government 
accountable. As part of his concluding submissions, the appellant states: 


 
What I would suggest to the Adjudicator is that she transcend what any 
individuals are saying on either side and decide whether or not releasing these 


documents might with the slightest possibility result in daily ecological literacy in 
our schools (simply knowing the Government will be held accountable to the 


public if documents were released might persuade the Government to abide by its 
earlier commitment), a lessening of ecological degradation as a consequence, a 
reduction in stress and ill-health for citizens of tomorrow and a positive future for 


the human species. 
 


Analysis and Findings 


 
For the sake of clarity, I will underline that in order for me to find that section 23 of the Act 


applies to override the exemption of the records I have found qualify under section 19, I must be 
satisfied that there is a compelling public interest in the disclosure of those particular records 


that clearly outweighs the purpose of the solicitor-client exemption. 
 
The appellant has provided persuasive representations and supporting documentation from 


colleagues, students, and the office of the Environmental Commissioner of Ontario regarding the 
need for greater ecological literacy for our children and youth, and the desirability of prescribing 


the Ministry of Education under the EBR. I accept that there is a public interest in this subject. 
Moreover, I am prepared to accept that the public interest is a compelling one. 
 


However, my intention in emphasizing certain words of the test for the application of section 23 
in the first paragraph above is to underscore the fact that my determination of this issue does not 
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end with a finding that a compelling public interest exists. That finding represents the first 
threshold to be met. Indeed, although I may be persuaded that there is a compelling public 


interest in environmental or ecological education, and in prescribing the Ministry of Education 
under the EBR, the question to be asked is whether that compelling public interest would be 


served by the disclosure of the specific records withheld under section 19. 
 
The appellant and the authors of the letters of support express a desire to hold the government 


accountable for its failure to fulfil the commitment conveyed in the October 12, 2005 letter to the 
appellant from the Assistant Deputy Minister of the Environment: to recommend amendments to 


Ontario Regulation 73/94 to have the Ministry of Education prescribed to the EBR for the 
purposes of the statement of environmental values requirements. Would disclosure of the records 
for which I have upheld the solicitor-client privilege exemption shed light on the government’s 


actions, or lack thereof, with respect to this stated area of interest? Having carefully reviewed the 
exempt records once again for this purpose, I must answer the question in the negative. In my 


view, disclosure of the information contained in these records does not carry with it the potential 
to enhance ecological literacy in schools, or any of the other hoped-for consequences expressed 
by the appellant. More to the point, however, I find that the various memoranda, briefing notes, 


working papers, e-mails and other documents subject to the solicitor-client privilege exemption 
would not explain why Ontario Regulation 73/94 has not been amended, as recommended. 


 
The appellant’s frustration with the lack of action taken by the government with respect to the 
commitment conveyed to him in October 2005 is palpable, and I am not unsympathetic to it. 


However, in my view, there is no relationship between the exempt records and informing the 
citizenry or equipping them to participate more effectively in the process in question. Since both 


components of the first part of the test for the application of the public interest override are not 
met, it is unnecessary for me to review the second part of the test. I find that section 23 does not 
apply in the circumstances of this appeal. 


 


ORDER: 
 


1. I order the Ministry to issue an access decision to the appellant for the 19 pages 
referred to as Record 99 in the revised index. 


 
2. I find that the following records, or portions of records, do not qualify for 


exemption under section 12, 13(1), or 19 of the Act: 
1, 7, 10, 11, 18, 25 [except page 1], 26, 27, 29, 30, 31, 33, 41, 44, 45, 47, 51, 59, 
65, 66 [except highlighted portion of page 4], 67, 72, 77 [except pages 6-10], 83, 


88, 90, 93, 100 [except pages 2, 5-12], 102, 106, 107, 108, 110, 111, 113, 114, 
130 and 131. 


 
3. I order the Ministry to disclose the records or portions of records which I have 


found do not qualify for exemption to the appellant by September 15, 2008 but 


not before September 10, 2008. 
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4. I uphold the Ministry’s decision to deny access to the remaining records, or 
portions of records, under section 19 or as non-responsive, as the case may be. 


 
5. In order to verify compliance with this order, I reserve the right to require the 


Ministry to provide me with a copy of the records disclosed to the appellant 
pursuant to Provision 2. 


 


 
 


 
 
Original signed by:                                                          August 11, 2008                          


Daphne Loukidelis 
Adjudicator 
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NATURE OF THE APPEAL: 
 
The Ministry of Municipal Affairs and Housing (the Ministry) received a request under the 
Freedom of Information and Protection of Privacy Act  (the Act) from a solicitor representing the 


owners of 13 specified properties.  The request was for any and all records or documents of any 
kind relating to the decision making which took place, and resulted in, the inclusion of the 13 


specified properties in the Greenbelt Area.  The solicitor stated that she was not seeking access to 
any records, documents, etc. which were already in the public domain.      


 


The request was later narrowed to records in the office of the Deputy Minister, office of the 
Assistant Deputy Minister/Planning and Development Division, and in the Local Government 


Division.   
 
The Ministry granted partial access to the records responsive to this narrowed request.  Access 


was denied to records, or parts of records, pursuant to sections 12(1) (cabinet records), 13(1) 
(advice or recommendations), and 21(1) (personal privacy) of the Act.   


 
The solicitor (now the appellant) appealed the Ministry’s decision. 
 


During the mediation stage of this appeal, the appellant submitted a letter stating that she 
believes additional records exist in the Deputy Minister’s Office as well as the former Deputy 


Minister’s Office, and two other areas not specified in this narrowed request.  The Ministry 
conducted a further search in the current and former Deputy Minister’s office and advised that no 
responsive records were located.  However, because the appellant’s request for a further search 


referred to her original broad request and not the narrowed request that is the subject of this 
appeal, and because she sought records from other areas of the Ministry, the mediator assigned to 


the file advised that she would have to submit a new request to the Ministry.  
 
Also during the mediation stage, the Ministry granted further disclosure of portions of records 


exempted under section 13 of the Act.  In addition, all issues regarding the records to which 
section 21(1) had been claimed were resolved.  Section 21(1) is, accordingly, not at issue in this 


appeal.  
 
The Ministry also raised section 12 as an exemption in addition to section 13 for certain records 


and indicated that it was relying on section 12(1)(e) to exempt certain pages of the records rather 
than section 12(1)(d), which had originally been claimed.  


 
As the appeal was not resolved by mediation, it was forwarded to the adjudication stage of the 
appeals process.  I decided to seek representations from the Ministry, initially, and sent it a 


Notice of Inquiry setting out the facts and issues on appeal.  The Ministry submitted 
representations in response and they were shared in their entirety with the appellant along with a 


copy of the Notice.  The appellant submitted extensive representations in which she responded to 
each of the Ministry’s submissions regarding each record.  In addition, the appellant raised the 
public interest override in section 23 of the Act, and this section was added as an issue in the 


appeal.  I subsequently provided the Ministry with an opportunity to address the appellant’s 
submissions, and sent it a copy of the appellant’s submissions, in their entirety.   


 
The Ministry provided representations in reply. 
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RECORDS: 


 


There are a total of 34 records or parts of records remaining at issue in this appeal.  The records 
at issue consist of decision notes, meeting notes, information notes, e-mails (sometimes with 


attachments), slide decks, tables and a draft report. 
 


DISCUSSION: 
 
BACKGROUND: 


 


The following background provided by the Ministry may be of assistance in understanding the 


nature of the request and records at issue in this appeal. 
 
The Greenbelt Act, 2005 enables the creation of a Greenbelt Plan to protect about 


1.8 million acres of environmentally sensitive and agricultural land in the Golden 
Horseshoe from urban development and sprawl. The legislation authorizes the 


government to designate a Greenbelt Area and establish a Greenbelt Plan. It also 
requires planning decisions to conform to the Greenbelt Plan. The Greenbelt Plan 
was approved by the Lieutenant Governor in Council, Order-in-Council No. 


20812005, and established under Section 3 of the Greenbelt Act, 2005, to take 
effect on December 16, 2004. 
 


The designation of the Greenbelt Area was the result of the combination of 
technical science and land-use planning policy analysis that identified areas for 


permanent protection. In drawing the Greenbelt Plan's boundary in the City of 
Vaughan, following the Greenbelt Task Force's recommendations, the [Ministry], 
along with the Ministry of Natural Resources [MNR], identified lands that were 


considered part of a natural heritage system. 
 


CABINET RECORDS 


 
The Ministry has claimed the mandatory exemption at section 12 for Records 4, 13, 21, 28, 29, 


34, 37, 54, 55, 56, 57, 63, 64, 80, 81, 82 and 88.  The Ministry relies on the introductory wording 
of section 12, and on subsections 12(1)(a), (b), (d), (e) and (f) for select records. 


 
General principles 


 


The relevant portions of section 12 read: 
 


A head shall refuse to disclose a record where the disclosure would reveal the 
substance of deliberations of the Executive Council or its committees, including, 


 


(a) an agenda, minute or other record of the deliberations or 
decisions of the Executive Council or its committees; 
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(b) a record containing policy options or recommendations 
submitted, or prepared for submission, to the Executive 


Council or its committees; 
 


… 
 


(d) a record used for or reflecting consultation among ministers 


of the Crown on matters relating to the making of 
government decisions or the formulation of government 


policy; 
 


(e) a record prepared to brief a minister of the Crown in 


relation to matters that are before or are proposed to be 
brought before the Executive Council or its committees, or 


are the subject of consultations among ministers relating to 
government decisions or the formulation of government 
policy; and 


 
(f) draft legislation or regulations. 


 
Section 12(1):  introductory wording 


 


The use of the term “including” in the introductory wording of section 12(1) means that any 
record which would reveal the substance of deliberations of an Executive Council (Cabinet) or 


its committees (not just the types of records enumerated in the various subparagraphs of section 
12(1)), qualifies for exemption under section 12(1) [Orders P-11, P-22, P-331, P-894 and P-
1570]. 


 
A record that has never been placed before Cabinet or its committees may qualify for exemption 


under the introductory wording of section 12(1), where disclosure of the record would reveal the 
substance of deliberations of Cabinet or its committees, or where disclosure would permit the 
drawing of accurate inferences with respect to these deliberations [Orders P-226, P-293, P-331, 


P-361, P-506, P-604, P-901, P-1678 and PO-1725]. 
 


With respect to the general application of the introductory wording of section 12(1), the Ministry 
notes: 
 


[t]he Report of the Royal Commission on Freedom of Information and Protection 
of Privacy (the Williams Commission), noted that the confidentiality of Cabinet 


discussions is a "necessary feature of a freedom of information scheme 
compatible with the parliamentary traditions of the Government of Ontario" 
[Order P-2417]. 
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The introductory words to subsection 12(1) have been interpreted in a number of 
IPC Orders (the "Orders"). It is generally accepted in these interpretations that use 


of the term "including" in the introductory wording of subsection 12(1) means 
that any record which would reveal the substance of deliberations qualifies for 


exemption under section 12(1) [Orders P-22 and P-331]. Therefore, the 
subsection 12(1) mandatory exemptions includes any record that would reveal the 
substance of deliberations, not just types of records enumerated in clauses (a) 


through (f) [Orders P-22 and P-331]. 
 


In Order P-72, an appeal regarding a request received by the Ministry of 
Community and Social Services, Commissioner Linden stated that the term 
"substance" means the essential aspect or most important part of the deliberations. 


The Commissioner used dictionary definitions to support this assertion. Blacks' 
Law Dictionary defined "substance" as essence, while the Oxford Dictionary 


defined "substance" as the essence or most important part of anything. 
 
The appellant prefaced her submissions in this appeal with reference to the following passage in 


Order 22, wherein former Commissioner Sidney Linden commented on the purpose underlying 
the Act, in relation to the limits with respect to exemptions from the right of access: 


 
It should be noted at the outset that the purpose of the Act as defined in subsection 
1(a) is to provide a right of access to information under the control of institutions 


in accordance with the principles that information should be available to the 
public and that necessary exemptions from the right of access should be limited 


and specific. Further, section 53 of the Act provides that the burden of proof that 
the record or a part of the record falls within one of the specified exemptions in 
the Act lies with the head. 


 
The appellant maintains that the Ministry must be held to strict adherence to these principles.  


She noted further with respect to the introductory wording of section 12(1) that: 
 


…records which reveal merely the process by which consultation occurred and 


legislation was prepared do not meet the exemption criteria established by 
subsection 12(1). It cannot be said that the disclosure of such information alone 


will reveal the "substance" of Cabinet’s deliberations as required under subsection 
12(1). [Order P-1570] 
 


There may also be a distinction between the substance of the contents (e.g. policy 
recommendations, etc.) contained in a record or report, and the substance of the 


deliberations actually made by the Executive Council or its committees. In some 
cases, the contents may be distinct from the deliberations for the purposes of 
exemption under subsection 12(1). [Order PO-2241] 
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If a record is placed before Cabinet or a committee that in itself is not necessarily 
determinative evidence that disclosing its content could reveal the substance of 


deliberations. Furthermore, if a record was not placed before Cabinet, the 
Ministry must provide evidence and argument sufficient to establish a link 


between the content of the record, and the actual substance of Cabinet 
deliberations. [Order PO-2320] [emphasis in the original] 


 


In its reply representations, the Ministry acknowledges that it must provide objective evidence to 
establish that the records went before Cabinet or its Committees or that they were incorporated 


into a Cabinet submission or used as a basis for developing a Cabinet submission.[Order P-167]   
 
In addition to these general submissions on the application of section 12(1) of the Act, the parties 


provide representations on each of the specific records, which I will discuss below.  I note that in 
describing how the substance of deliberations of Cabinet would be revealed by disclosure of the 


records at issue in its reply submissions, the Ministry essentially reiterates its previous 
submissions.  As a result, I will only discuss the portions of the Ministry’s reply representations 
that add to its original submissions.  


 
Section 12(1)(a):  agenda, minute or other record of deliberations 


 
The Ministry has claimed this section for Record 88. 
 


Previous orders of this office have established that the word “agenda” means a specific record 
created as an official document of Cabinet Office that identifies the actual items to be considered 


at a particular meeting of Cabinet or one of its committees.  An entry appearing in another record 
that describes the subject matter of an item considered or to be considered by Cabinet is not 
normally considered an agenda [Order PO-1725]. 


 
Record 88 (Pages 771-789) 


 
According to the Ministry:  
 


[t]his record is a slide deck which contains deliberations of Cabinet regarding 
Greenbelt protection options, and recommendations for Greenbelt legislation. The 


record was a portion of a Cabinet submission at a Federal Interprovincial and 
Municipal Relations Committee meeting on December l, 2003, and a Cabinet 
meeting on December 3, 2003. The Ministry submits that the record would reveal 


Cabinet deliberations pertaining to both a Committee and Cabinet meeting, and 
therefore should be exempted under clause 12(1)(a). 


 
The Appellant submits that: 
 


… the Federal, Interprovincial and Municipal Relations Committee is not an 
Executive Council or "committee" as required by the exemption under subsection 
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12(1)(a) of the Act.  The record is thus not exempt under such provision. The 
Appellants rely on the reasoning of the Assistant Commissioner Glasberg in 


Order P-604 as to the criteria of a "committee" under section 12(1).  Specifically, 
the group must be composed of Ministers where some tradition of collective 


ministerial responsibility and Cabinet prerogative can be invoked to justify the 
application of this exemption.  The Federal, Interprovincial and Municipal 
Relations Committee is composed of 13 MPPs, only six of whom also happen to 


be Ministers. 
 


…the record reflects the substance of the contents contained in a record or report, 
as distinct from the substance of the deliberations of Cabinet. Accordingly, and as 
per the reasoning in Order PO-2241, the Appellants submit that the record does 


not qualify for the exemption from disclosure provided for by subsection 12(1). 
[emphasis in the original] 


 
Based on the Ministry’s representations and my review of this record, I am satisfied that it is part 
of a Cabinet submission and that it was presented to Cabinet on December 3, 2003.  I therefore 


find that disclosure of the record would reveal the substance of deliberations of Cabinet with 
respect to the information contained in it pursuant to the introductory wording of section 12(1).  


In light of this finding, it is not necessary for me to determine whether the record also falls under 
section 12(1)(a) of the Act. 
 


Section 12(1)(b):  policy options or recommendations 


 


The Ministry has claimed this section for Records 28, 29, 34, 54, 55, 56, 57 and 82. 
 
Two criteria must be satisfied in order for a record to qualify for exemption under section 


12(1)(b):  it must contain policy options or recommendations; and it must have been submitted or 
prepared for submission to the Executive Council or its committees [Order P-73]. 


 
The appellant notes that: 
 


[r]ecords that consist of notes that provide assistance to the Minister in answering 
public queries on the issue, or in answering questions as part of an open 


legislative debate, are not the type of records intended to be addressed by clause 
12(1)(b). [Order PO-2344] 


 


Records 28 and 29 (Pages 414-417 and 418-422) 
 


With respect to each record, the Ministry states that: 
 
[t]his record is an information note prepared for Cabinet office in a previous 


government detailing staff advice on several policy options concerning the 
creation and implementation of a greenbelt for the Golden Horseshoe. The 
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Ministry submits that the record should be exempted under clause 12(1)(b) 
because it satisfies the criteria established by Commissioner Linden above, 


namely, it contains policy options, and was prepared for Cabinet. 
 


The appellant takes issue with this characterization of these two records, stating: 
 
…it does not satisfy both the criteria established by Commissioner Linden in 


Order 73.  Particularly, it does not contain policy options or recommendations, 
but rather only staff advice as to policy options.  Staff advice, as distinct from 


policy options or recommendations, are not exempt under subsection 12(1)(b) of 
the Act, or the Act generally...  


 


Furthermore, the record is not exempt under subsection 12(1)(b), because in 
substance it is the same or similar to "house notes" which have been held not to be 


the type of record at which the exemption is aimed. 
 


In reply, the Ministry notes that each record comprises an “information note prepared for 


Cabinet office which contains several specific policy options concerning the creation and 
implementation of a greenbelt for the Golden Horseshoe.” 


 
After considering the representations on these two records and reviewing them, I find that both 
Records 28 and 29 contain policy options and that they were prepared for Cabinet.  Accordingly, 


I find that both records meet the requirements of section 12(1)(b) of the Act. 
 


Records 34 and 82 (Pages 436-456 and 742-753) 
 
According to the Ministry, Record 34: 


 
… is an e-mail message with several attachments, sent electronically from 


Ministry planning staff to the Minister. The record includes a table of mapping 
issues and advice and recommendations of Ministry staff. Information contained 
in the record was discussed at a Legislation and Regulations Committee meeting 


on February 21, 2005, and at a Cabinet meeting on February 24, 2005. The 
Ministry submits that the record should be exempted under clause 12(1)(b) 


because it contains recommendations to the Minister which were addressed at a 
Committee meeting and a Cabinet meeting, thereby satisfying the above-noted 
criteria to qualify for exemption. 


 
The Ministry states that Record 82: 


 
… is a table of mapping options and advice and recommendations of Ministry 
planning staff to the Minister. Information contained in the record was discussed 


at a Legislation and Regulations Committee meeting on February 21, 2005. The 
Ministry submits that the record should be exempted under clause 12(1)(b) 
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because it contains recommendations to the Minister which were addressed at a 
Committee meeting, thereby satisfying the above-noted criteria to qualify for 


exemption. 
 


With respect to Record 34, the appellant submits that: 
 
[a]lthough the Minister advises that the information contained in this record was 


"discussed" at a committee meeting and later at a Cabinet meeting, the Appellants 
submit that the record is not exempt under subsection 12(1)(b) of the Act, because 


the record was not "submitted" or "prepared for submission to Cabinet or its 
committees", as required by the exemption wording and the case law. [emphasis 
in the original] 


 
The appellant submits that Record 82 is not exempt under subsection 12(1)(b), because it was 


prepared for an individual Minister, rather than "for submission to Cabinet or its committees" as 
required by the wording of the exemption and the case law.  Moreover, the appellant takes the 
position that simply discussing the record, as distinct from the content of the record, removes it 


from the scope of section 12(l)(b). 
 


In response, the Ministry states that, “[i]nformation contained in [each] record was put before 
Cabinet at a Legislation and Regulations Committee meeting on February 21, 2005, and at a 
Cabinet meeting on February 24, 2005.” 


 
Whether or not these two records were put before Cabinet, as required by section 12(1)(b), the 


information contained in them was put before Cabinet and discussed by Cabinet.  I am satisfied 
that disclosure of Records 34 and 82 would reveal the substance of deliberations of Cabinet and 
they thus fall within the introductory wording of section 12(1) and are therefore exempt. 


 


Record 54 (Pages 501-512) 


 
The Ministry describes this record as: 


 


… a table of policy options prepared by Ministry planning staff for the Minister. 
The record was discussed at a Legislation and Regulations Committee meeting on 


February 21, 2005. The Ministry submits that because the record contains policy 
options and was submitted to a Committee meeting, it satisfies the accepted 
criteria for exemption under clause l2(1)(b). 


 
The Appellant submits that Record 54 is not exempt under subsection 12(1)(b), because it was 


prepared for an individual Minister, rather than "for submission to Cabinet or its committees" as 
required by the wording of the exemption and the case law.  Moreover, the appellant takes the 
position that simply discussing the record, as distinct from the content of the record, removes it 


from the scope of section 12(l)(b). 
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In its reply submissions, the Ministry clarifies that the record was put before Cabinet at a 
Legislation and Regulations Committee meeting on February 21, 2005, and at a Cabinet 


meeting on February 24, 2005. 
 


Based on the Ministry’s representations and my review of the record, I find that it contains 
staff recommendations that were put before and discussed by Cabinet on February 24, 2005.  
Accordingly, this record satisfies the requirements of section 12(1)(b). 


 


Records 55, 56 and 57 (Pages 513-543, 544-574 and 575-580) 


 
The Ministry states that Record 55: 
 


… is a table of motions with recommendations to Bill 135. These records were 
prepared by Ministry planning staff for Government members of Standing 


Committee which convened on January 31, 2005. The Ministry submits that these 
records should be exempted under clause 12(1)(b) because they provide 
recommendations to Government members of Standing Committee, thereby 


meeting the above-mentioned criteria. 
 


The Ministry indicates that Record 56 is another version of Record 55 and that similar 
considerations apply to it.  Regarding Record 57, the Ministry states: 
 


[t]his record is a predecessor to the two above records. The record is a table of 
motions to Bill 27 prepared by Ministry planning staff for Government members 


of Standing Committee which convened on May 12, 2004. The Ministry submits 
that these records should be exempted under clause 12(1)(b) because they provide 
recommendations to Government members of Standing Committee, thereby 


satisfying the criteria for exemption. 
 


The appellant submits that these three records are not exempt under subsection 12(1)(b) of the 
Act, because the Standing Committee on General Government is not the "Executive Council or 
one of its committees."  Rather, she submits, it is a committee of the Legislative Assembly of 


Ontario. 
 


The appellant submits further that Record 57 is not exempt under subsection 12(1)(b) of the Act, 


because it does not contain "policy options or recommendations," as required by the exemption. 
 
The Ministry’s reply representations simply reiterate its original submissions, but do not address 


the appellant’s argument that the Standing Committee on General Government is not a 
committee of the Executive Council.  Nor does the Ministry indicate whether the information in 


these records was put before or would reveal the deliberations of Cabinet.  The appellant’s 
representations raise a reasonable challenge to the Ministry’s contention that either section 
12(1)(b) or the introductory wording might apply to these records.  As the appellant points out in 


her submissions, section 53 of the Act places the burden of proof that the record or a part of the 
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record falls within one of the specified exemptions on the institution (the head).  Although 
provided with the appellant’s argument and an opportunity to respond to it, the Ministry’s reply 


representations did not even address this contrary position, and thus failed to meet the burden of 
proof in establishing the application of the exemption.  Moreover, I concur with the appellant 


that the Standing Committee on General Government is a committee of the Legislative 
Assembly.  Accordingly, I find that the Ministry has failed to establish that the disclosure of 
Records 55, 56 and/or 57 would reveal policy options or recommendations submitted, or 


prepared for submission, to the Executive Council or its committees, or that disclosure would 
otherwise reveal the substance of the deliberations of Cabinet.  Accordingly, I find that Records 


55, 56 and 57 are not exempt under section 12(1). 
 


Section 12(1)(d):  consultation among ministers  


 
The Ministry has claimed this section for Records 63 and 64. 


 
In order to qualify for exemption under section 12(1)(d), a record must have 1) been used for and 
reflect consultation among ministers of the Crown on matters relating to the making of 


government decisions or the formulation of government policy, or 2) been used to make 
government decisions or the formulation of government policy.  The exemption does not apply if 


the record was used for consultations among civil servants employed in ministries. [Orders P-883 
and P-920] 
 


Records 63 and 64 (Pages 649-658 and 659-669) 
 


According to the Ministry, Record 63: 
 
… is a slide deck prepared for a meeting between Cabinet Ministers to discuss 


how to proceed with the proposed Greenbelt. The record was used at a 
Community Affairs Policy Committee meeting on September 23, 2004, and at a 


Cabinet meeting on September 29, 2004. The Ministry submits that the record 
was used to formulate government policy regarding the Greenbelt, and the record 
was used for consultation among Ministers, and should therefore be exempt under 


clause 12(1)(d). 
 


The Ministry states that Record 64: 
 
… is an e-mail message and one attachment containing a slide deck prepared for a 


meeting between Cabinet Ministers to discuss how to proceed with the proposed 
Greenbelt. The record was used at a Community Affairs Policy Committee 


meeting on September 23, 2004, and at a Cabinet meeting on September 29, 2004. 
The Ministry submits that the record meets the above criteria because the record 
was used to formulate government policy regarding the Greenbelt, and the record 


was used for consultation among Ministers, and should therefore be exempt under 
clause 12(l)(d). 
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The appellant submits that these two records are not exempt under subsection 12(1)(d) of the 
Act, because they neither reflect consultation among Ministers of the Crown "on matters relating 


to the making of government decisions or the formulation of government policy," nor were they 
used "to make government decisions or the formulation of government policy." 


 
In reply, the Ministry asserts that the slides were used for the actual consultation among 
Ministers on matters relating to the making of government decisions at a Community Affairs 


Policy Committee meeting on September 23, 2004, and at a Cabinet meeting on September 29, 
2004. 


 
Based on the Ministry’s representations and my review of the records, I am satisfied that 
Records 63 and 64 were prepared for a meeting between Cabinet Ministers and were used for the 


actual consultations among them.  Accordingly, I find that section 12(1)(d) applies to exempt 
these two records from disclosure.  Moreover, I find that as they were presented to and discussed 


by Cabinet on September 29, 2004, their disclosure would reveal the substance of the 
deliberations of Cabinet pursuant to the introductory wording of section 12(1).  
 


Section 12(1)(e):  record prepared to brief a minister 
 


The Ministry has claimed this section for Records 4, 21, 37, 80 and 81. 
 
The Ministry’s initial representations referred to previous orders of this office, which held that 


section 12(1)(e) should be read prospectively.  In its reply representations, however, it challenges 
this interpretation and provides extensive representations in support of its position.  The Ministry 


made similar representations in Appeal PA-050027-2, which was decided by Adjudicator Frank 
DeVries on May 26, 2008 (Order PO-2677).  I note that the Ministry’s reply submissions in the 
current appeal were submitted prior to the issuance of Order PO-2677.  Adjudicator DeVries 


quoted extensively from the Ministry’s representations on this issue in Order PO-2677, and I 
will, therefore, not repeat them.   


 
In an earlier decision (Order PO-2554), Adjudicator DeVries considered whether section 
12(1)(e) should be interpreted as applying to records irrespective of whether decisions have 


already been made and implemented, or whether this exemption should be read prospectively.  
After reviewing the representations, previous jurisprudence of this office, and considering the 


rules of statutory interpretation (which I will not repeat in this order), he concluded that, “the use 
of the present tense in the section precludes its application to a record that has already been 
presented to and dealt with by the Executive Council or its committees.”  After considering the 


Ministry’s representations in Appeal PA-050027-2, he came to the same conclusion, and applied 
the same reasoning in Order PO-2677.  Accordingly, in both cases he found that section 12(1)(e) 


is to be read prospectively. 
 
I have considered the Ministry’s arguments in the current appeal.  However, after reviewing the 


analysis in Orders PO-2554 and PO-2677, I agree with Adjudicator DeVries’ reasons and 
conclusions, and find that section 12(1)(e) is to be read prospectively.  
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Relying on Order PO-2250, the appellant submits that, in order to rely on section 12(1)(e) of the 
Act, the Ministry must establish that the subject-matter of the record is the subject of ongoing 


discussion and direction by Cabinet.  
 


Record 4 (Pages 47-51) 
 
The Ministry states that: 


 
[t]his record is a decision note prepared to brief the Minister of Municipal Affairs 


and Housing (the "Minister"). The record was prepared to brief a Minister before 
a Legislation and Regulations Cabinet Committee meeting on February 21, 2005, 
and a Cabinet approval meeting on February 24, 2005. The Ministry submits that 


the record should be exempted under clause 12(1)(e) because it was prepared to 
brief a Minister in relation to two matters before Cabinet and therefore satisfies 


the criteria established by Commissioner Linden for exemption. 
 
The appellant takes the position that this record is not exempt under subsection 12(1)(e) of the 


Act, because it has already been considered by the Legislation and Regulations Cabinet 
Committee in a meeting held on February 21, 2005, and in a Cabinet approval meeting held on 


February 24, 2005. 
 
In addition, the appellant submits that the Ministry has failed to establish that the subject-matter 


of the record is the subject of ongoing discussion and direction by Cabinet. 
 


Having reviewed this record and considered the representations submitted by the parties, I find 
that Record 4 was prepared prior to meetings of Cabinet or one of its committees that have 
already taken place.  Moreover, I find that it is in the nature of a “house note,” as it appears that 


the note was prepared for and provided to the Minister to assist in the Minister’s participation at 
a public meeting.  Accordingly, I find that section 12(1)(e) does not apply to it.  The Ministry 


states that this record was prepared to brief the Minister prior to Committee and Cabinet 
meetings, but does not indicate whether the disclosure of this record would reveal the substance 
of the deliberations of Cabinet.  Accordingly, in these circumstances, I also find that the Ministry 


has failed to establish that Record 4 falls within the introductory wording of section 12(1). 
 


Record 21 (Pages 171-185) 
 
The Ministry states that this record: 


 
… is a meeting note prepared for the Minister. The record contains a slide deck, 


which was a portion of a Cabinet submission for both a Federal Interprovincial 
and Municipal Relations Cabinet Committee meeting on December 1, 2003, and a 
Cabinet meeting on December 3, 2003. The Ministry submits that because this 


record was prospective in nature, and its contents were used in both Cabinet and 
committee meetings, that it should be exempted under clause 12(1)(e). 
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The appellant submits that this record is not exempt under subsection 12(1)(e) of the Act, 
because it has already been considered by the Federal Interprovincial and Municipal Relations 


Cabinet Committee on December 1, 2003, and by Cabinet on December 3, 2003. 
 


In addition, the appellant submits that the Ministry has failed to establish that the subject-matter 
of the record is the subject of ongoing discussion and direction by Cabinet. 
 


Based on the Ministry’s representations and my review of the record, I find that it falls within the 
introductory wording of section 12(1).  I am satisfied that its disclosure would reveal the 


substance of the deliberations of Cabinet as it contains a portion of a Cabinet submission that 
was placed before Cabinet at a meeting on December 3, 2003.  As a result of this finding, it is 
not necessary for me to consider the application of section 12(1)(e). 


 


Record 37 (Pages 468-469) 


 
The Ministry states: 


 


[t]his record is an e-mail message and one attachment prepared for the Minister's 
office from Ministry planning staff. The contents of the record were presented by 


the Minister at a Legislation and Regulations Cabinet Committee meeting on 
February 21, 2005, and a Cabinet approval meeting on February 24, 2005. The 
Ministry submits that the record should be exempted under clause 12(1)(e) 


because it satisfies the criteria established by Commissioner Linden above, as the 
record was prepared to brief a Minister in relation to two matters before Cabinet. 


 
The appellant argues that this record is not exempt under subsection 12(1)(e) of the Act, because 
it has already been considered by the Legislation and Regulations Cabinet Committee in a 


meeting held on February 21, 2005, and in a Cabinet approval meeting held on February 24, 
2005. 


 
The appellant submits further that the Ministry has failed to establish that the subject-matter of 
the record is the subject of ongoing discussion and direction by Cabinet.  Additionally, the 


appellant submits that the record was prepared for the Minister's office, rather than "to brief a 
Minister," and, therefore, does not qualify for an exemption under subsection 12(1)(e) of the Act. 


 
I am satisfied, after considering the parties’ representations and reviewing the record that it was 
presented to Cabinet.  Accordingly, I find that its disclosure would reveal the substance of the 


deliberations of Cabinet under the introductory wording of section 12(1).  It is, therefore, not 
necessary to address section 12(1)(e). 


 


Records 80 and 81 (Pages 722-729 and 730-741) 
 


According to the Ministry, Record 80 is a slide deck which provides advice and 
recommendations to the Minister on a potential framework for proposed Greenbelt legislation, 
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and Record 81 is a slide deck which is part of a Minister's briefing on the purpose of the 
proposed Greenbelt legislation, and the context surrounding Greenbelt.  With respect to each 


record, the Ministry states: 
 


[t]he record is part of a Cabinet submission for a Federal Interprovincial and 
Municipal Relations Cabinet Committee meeting on December 1, 2003, and a 
Cabinet meeting on December 3, 2003.  The Ministry submits that the record 


should be exempted under clause 12(1)(e) because it satisfies the criteria 
established above, namely that it provided information to the Minister and the 


contents of the record were used in both Cabinet and committee meetings. 
 
The appellant submits that neither record is exempt under subsection 12(1)(e) of the Act, because 


each one has already been considered by the Federal Interprovincial and Municipal Relations 
Cabinet Committee on December 1, 2003, and by Cabinet on December 3, 2003. 


 
In addition, the appellant submits that the Ministry has failed to establish that the subject-matter 
of the two records is the subject of ongoing discussion and direction by Cabinet. 


 
In addition to the submissions made above regarding the application of section 12(1)(e) to each 


record, the Ministry submits that these documents also qualify for exemption under the 
introductory wording of section 12(l), on the basis that any record which would reveal the 
substance of deliberations qualifies for exemption. The Ministry submits that disclosure of the 


above records would reveal the substance of deliberations of Cabinet because the contents of the 
records were used in both Cabinet and committee meetings. 


 
Based on the Ministry’s representations and my review of the records, I find that each one falls 
within the introductory wording of section 12(1).  I am satisfied that disclosure of these two 


records would reveal the substance of the deliberations of Cabinet as each one contains a portion 
of a Cabinet submissions that was placed before Cabinet at a meeting on December 3, 2003.  


Consequently, it is not necessary to address section 12(1)(e). 
 


Section 12(1)(f):  draft legislation or regulations  


 
The Ministry has claimed this section for Record 13. 


 
Record 13 (Part of page 95 and pages 99-105) 
 


According to the Ministry, this record: 
 


… is a meeting note prepared upon request of the Minister's office. The record 
contains information and maps detailing features of the proposed Greenbelt Area 
to be used in the draft Greenbelt Plan. The Greenbelt Area boundary was created 


by regulation under authority of the Greenbelt Act, 2005. The Ministry submits 
that the substance of the draft Greenbelt Plan, a record which went before 
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Cabinet, would be revealed if this record were disclosed, and should therefore be 
exempted under clause 12(1)(f). 


 


The appellant submits that section 12(1)(f) of the Act is only applicable where disclosure of a 


record of draft legislation or regulations would reveal the substance of deliberations of the 
Executive Council or its committees, and argues that the disclosure of this record would not 
reveal the substance of deliberations of the Executive Council or its committees. 


 


Based on the Ministry’s submissions and my review of the record, I am satisfied that the 


information contained in the identified portions of the record went before Cabinet.  Moreover, I 
am satisfied that its disclosure would reveal the substance of the deliberations of Cabinet.  
Therefore, the introductory wording of section 12(1) applies to exempt the identified portions of 


this record from disclosure.  Because of this finding, I need not consider whether the record also 
falls under section 12(1)(f). 


 


ADVICE TO GOVERNMENT 
 


The Ministry claims the discretionary exemption at section 13 to exempt portions of Records 6, 
8-11, 16, 17, 26, 27, 34-36, 38, 41, 42, 47, 54, 68, 82 and 90 from disclosure.  I found above that 


Records 34, 54 and 82 are exempt from disclosure pursuant to section 12(1) of the Act, and I 
will, therefore, not address them further. 
 


General principles 
 


Section 13(1) states: 
 


A head may refuse to disclose a record where the disclosure would reveal advice 


or recommendations of a public servant, any other person employed in the service 
of an institution or a consultant retained by an institution. 


 
The purpose of section 13 is to ensure that persons employed in the public service are able to 
freely and frankly advise and make recommendations within the deliberative process of 


government decision-making and policy-making.  The exemption also seeks to preserve the 
decision maker or policy maker’s ability to take actions and make decisions without unfair 


pressure [Orders 24, P-1398, upheld on judicial review in Ontario (Minister of Finance) v. 
Ontario (Information and Privacy Commissioner) (1999), 118 O.A.C. 108 (C.A.)]. 
 


“Advice” and “recommendations” have a similar meaning.  In order to qualify as “advice or 
recommendations”, the information in the record must suggest a course of action that will 


ultimately be accepted or rejected by the person being advised [Orders PO-2028, PO-2084, 
upheld on judicial review in Ontario (Ministry of Northern Development and Mines) v. Ontario 
(Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 (Div. Ct.), aff’d [2005] 


O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564; see also Ontario 
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(Ministry of Transportation) v. Ontario (Information and Privacy Commissioner), [2005] O.J. 
No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563]. 


 
Advice or recommendations may be revealed in two ways: 


 


 the information itself consists of advice or recommendations 


 


 the information, if disclosed, would permit one to accurately infer the advice or 
recommendations given  


 
[Orders PO-2028, PO-2084, cited above] 


 
Examples of the types of information that have been found not to qualify as advice or 
recommendations include 


 


 factual or background information 


 analytical information 


 evaluative information 


 notifications or cautions 


 views 


 draft documents 


 a supervisor’s direction to staff on how to conduct an investigation 
 
[Order P-434; Order PO-1993, upheld on judicial review in Ontario (Ministry of Transportation) 


v. Ontario (Information and Privacy Commissioner), [2004] O.J. No. 224 (Div. Ct.), aff’d [2005] 
O.J. No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563; Order PO-2115; Order 


P-363, upheld on judicial review in Ontario (Human Rights Commission) v. Ontario 
(Information and Privacy Commissioner) (March 25, 1994), Toronto Doc. 721/92 (Ont. Div. 
Ct.); Order PO-2028, cited above] 


 
In addition to the orders and caselaw referred to above, the appellant points out that previous 


orders of this office have deliberated on specific types of information, finding that they are not 
exempt under section 13(1).  She notes: 
 


[d]raft papers, by their nature alone, do not necessarily amount to "advice" and 
"recommendations"; and any advice and/or recommendations contained within 


draft documents must meet the requisite tests under subsection 13(1) in order to 
be exempt. [Orders PO-1690 and PO-1709]. 
 


Records that merely provide factual background or information for the Minister as 
to decisions that are already made, or events that are anticipated in accordance 


with those decisions, are not covered by subsection 13(1). [Order PO-2344]. 
 


… 
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Records in the nature of a staff-prepared "Response", containing information 
provided by staff as to the manner in which Ministers should response to public 


questions on an issue, for example as part of an open legislative debate, are not 
considered to reveal the advice or recommendations of a public servant and 


accordingly do not qualify for exemption under subsection 13(1) of the Act. 
[Order PO-1678]. 
 


The mere identification of a specific policy, even if it can be attributed to a public 
servant or any other person employed in the service of an institution does not 


amount to "advice or recommendations" as required to bring the record within the 
scope of the exemption provided by subsection 13(1) of the Act. [Order 56]. 
 


A record that merely discusses and sets out various options, raises potential 
problems, and provides possible outcomes should each alternative be adopted, but 


which does not include a recommended direction, does not constitute "advice or 
recommendations" for the purposes of subsection 13(1). [Order P-529]. [emphasis 
in the original] 


 
With respect to all of the records at issue under the section 13(1) discussion, the appellant relies 


on Order 94: 
 
…in which Commissioner Linden adopts a purposive approach to the 


interpretation of section 13 of the Act, in terms of the limitations to an exemption 
from the right of access under the provision. Specifically that, section 13 was not 


intended to exempt all communications between public servants despite the 


fact that many can be viewed, broadly speaking, as advice or 


recommendations, and further that, section 1 of the Act stipulates that 


exemptions from the right of access should be limited and specific. As the 
onus lies with the Respondent to establish the application of any exemption under 


the Act, the Appellants thus put the Respondent to the strict proof thereof. 
[emphasis in the original] 


 


The Ministry also cites previous orders of this office.  With respect to two decisions cited above, 
the Ministry states: 


 
[t]wo recent decisions from the Ontario Court of Appeal, Ontario (Ministry of 
Transportation) v. Ontario (Information and Privacy Commissioner), [2005] O.J. 


No. 4047 (hereinafter "Ontario (MTO)", and Ontario (Ministry of Northern 
Development and Mines) v. Ontario (Assistant Information and Privacy 


Commissioner), [2005] O.J. No. 4048, have helped clarify the meaning of these 
terms.  In contrast to previous orders of the IPC, the Court of Appeal held in these 
cases that "advice" and "recommendations" should be understood as having 


distinct meanings. The Court held in Ontario (MTO) at paragraph 29: 
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A "recommendation" may be understood to "relate to a suggested 
course of action" more explicitly and pointedly than "advice". 


"Advice" may be construed more broadly than "recommendation" 
to encompass material that permits the drawing of inferences with 


respect to a suggested course of action, but which does not itself 
make a specific recommendation. 


 


In order to place the Court of Appeal’s comments in perspective, I will cite the Court’s full 
discussion regarding the interpretation of “advice” and “recommendations” as it pertains to 


Order PO-1993 (Ontario (MTO)): 
 


At the outset of her analysis of this argument the Commissioner said, at p. 12 that:  


 
advice and recommendations, for the purposes of section 13(1) 


must contain more than mere information. To qualify as "advice" 
or "recommendations", the information contained in the records 
must relate to a suggested course of action, which will ultimately 


be accepted or rejected by its recipient during the deliberative 
process (Orders P-94, P-118, P-883 and PO-1894). Information 


that would permit the drawing of accurate inferences as to the 
nature of the actual advice and recommendation given also 
qualifies for exemption under section 13(1) of the Act (Orders P-


1054, P-1619 and MO-1264).  
 


The Ministry submits that this definition is too narrow. The Ministry submits that 
the ordinary meaning of "advice" does not require a deliberative process and 
would include information or analyses conveyed without a view to influencing a 


decision or the adoption of a course of action. In the Ministry's view, the 
Commissioner's interpretation offends the rule against tautology, which dictates 


that "advice" must be given a meaning separate and independent from 
"recommendations." Furthermore, the Ministry submits the Commissioner erred 
in invoking Public Government for Private People: The Report of The 


Commission on Freedom of Information and Individual Privacy 1980, vol. 2 
(Toronto: Queen's Printer, 1980) (the "Williams Commission Report") as an aid 


of interpretation because the meaning of "advice" is unambiguous, and the 
exemption as enacted differs from the wording that the Williams Commission 
Report proposed.  


 
As the Commissioner points out, "advice" does not have the single plain and 


ordinary meaning put forward by the Ministry. Dictionary definitions of "advice" 
and "recommendation" include the following:  
 


The Concise Oxford Dictionary, 8th Ed. (Oxford: Clarendon Press, 1990) at 18 
and 1003:  
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Advice: 1. words given or offered as an opinion or 


recommendation about future action or behaviour. 2. information 
given, news ...  


 
Recommend: Advise as a course of action etc.  
 


West's Legal Thesaurus Dictionary (New York: West Publishing Co., 1986) at 31:  
 


Advice: 1. An opinion or viewpoint offered as guidance (lawyer's 
advice). counsel, legal counsel, recommendation, recommended 
course of action, suggestion, instruction ... 2. Information, 


notification. Communication, word, news report, communiqué, 
intelligence, message, notice ... 


 
Black's Law Dictionary, 6th ed. (St. Paul: West Publishing Co., 1990) at 54 and 
1272:  


 
Advice: View; opinion; information; the counsel given by lawyers 


to their clients; an opinion expressed as to the wisdom of future 
conduct. 
  


Recommendation: Recommendation refers to any action that is 
advisory in nature rather than one having binding effect.  


 
Webster's Third New International Dictionary (Springfield MA: Miriam Webster 
Inc. 1986): 


 
Advice: Recommendation regarding a decision or course of 


conduct [emphasis added].  
 


Relying on these definitions, the Commissioner submits that dictionaries define 


"advice" and "recommendation" in terms of each other. In fact, in Thomson v. 
Canada (Deputy Minister of Agriculture), [1992] 1 S.C.R. 385 at 399, the 


Supreme Court of Canada, in a different statutory context, held that "The simple 
term "recommendations" should be given its ordinary meaning. 
Recommendations ordinarily mean the offering of advice".  


 
I accept that in ordinary usage, "advice" can mean communication in the nature of 


a recommendation regarding a decision, as well as simply information or 
intelligence.  
 


The Commissioner submits, correctly in my view, that the principle of 
interpretation to be applied is the associated words rule. The rule is explained in 
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R. Sullivan, Driedger on the Construction of Statutes, 4th ed. (Toronto: 
Butterworth's, 2002) at 173: 


  
The associated words rule is properly invoked when two or more 


terms linked by "and" or "or" serve an analogous grammatical and 
logical function within a provision. This parallelism invites the 
reader to look for a common feature among the terms ... Often the 


terms are restricted to the scope of their broadest common 
denominator.  


 
The French version of s. 13(1) also supports an interpretation of the more general 
"advice" being restricted to a sense analogous to the less general 


"recommendations" by using the words "les conseils ou les recommendations." 
The Collins Robert French-English English-French Dictionary, 2d. ed. 


(HarperCollins: Paris, 1987) at 148, translates "conseil" as:  
 


Conseil: (1)(a) ((recommandation) piece of advice, advice, 


counsel; (simple suggestion) hint [emphasis added].  
 


The most fundamental principle of interpretation is that words must be understood 
in light of the context and purpose of the whole statute. The purposes of the 
statute is stated by s. 1 of the Act to be  


 
 1. The purposes of this Act are,  


 
(a) to provide a right of access to information under the control 


of institutions in accordance with the principles that,  


 
(i) information should be available to the public,  


 
(ii) necessary exemptions from the right of 


access should be limited and specific, and 


  
(iii) decisions on the disclosure of government 


information should be reviewed 
independently of government; and  


 


(b) to protect the privacy of individuals with respect to 
personal information about themselves held by institutions 


and to provide individuals with a right of access to that 
information.  


 







 


- 21 - 


 


 


 


[IPC Order PO-2725/October 21, 2008] 


In my view, the meaning of "advice" urged by the Ministry would not be 
consonant with this statement of purpose. The public's right to information would 


be severely diminished because much communication within government 
institutions would fall within the broad meaning of "advice", and s. 13(1) would 


not be a limited and specific exemption. I conclude, in the words of the Divisional 
Court that "the Commissioner's interpretation complies with the legislative text, 
promotes the legislative purpose, and is reasonable."  


 
In any event, the Commissioner's interpretation leaves room for "advice" and 


"recommendations" to have distinct meanings, though she did not draw one. A 
"recommendation" may be understood to "relate to a suggested course of action" 
more explicitly and pointedly than "advice". "Advice" may be construed more 


broadly than "recommendation" to encompass material that permits the drawing 
of inferences with respect to a suggested course of action, but which does not 


itself make a specific recommendation. It was unnecessary for her to draw a 
distinction between the two words to deal with the issues raised [in] this case.  
 


I find the Commissioner's interpretation of the exemption in s. 13(1) to be 
reasonable. 


 
I do not agree with the Ministry that the Court of Appeal has held that "advice" and 
"recommendations" should be understood as having distinct meanings.  Nor does the above 


discussion reflect any contrasting position taken by the Court or by this office in the manner in 
which section 13(1) should or has been interpreted.  In the above-referenced Court of Appeal 


decision, the Court has upheld the consistently applied interpretation of this section by 
adjudicators of this office, recognizing, as previous orders of this office have, that the record 
itself need not contain the actual suggested or recommended course of action.   As the Ministry 


noted, in Order PO-2160, where a record contains information that would permit the drawing of 
accurate inferences as to the nature of the actual advice or recommendation given, it also would 


qualify for exemption under section 13(1) of the Act.  In any case, the “advice” or 
“recommendation” must relate to a suggested course of action within the deliberative process of 
government decision-making. 


 
With these comments in mind, I will turn to the specific records and representations made for 


each one. 
 
Records 6, 8, 9, 10, 11, 27 and 35 (Pages 58-63, 70-73, 74-77, 78-81, 82-85, 407-412 and 457-


466) 
 


The Ministry has withheld the second column of a table, including heading, on pages 62, 63, 73, 
77, 81, 85, 411, 412 and 458-466.  The remaining pages and/or portions of pages of these seven 
records have been disclosed to the appellant.  The Ministry states that Record 6: 
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… is a meeting note prepared by Ministry planning staff to brief the Minister. The 
record contains advice and recommendations for how the Minister could address 


issues related to Greenbelt Plan policy and mapping raised by a regional 
municipality and local municipalities. The Ministry submits that the severed 


portions of the record should be exempt under subsection 13(1) because this 
content outlines a suggested course of action and were prepared by public 
servants, thereby satisfying the criteria established by the IPC above. 


 
With respect to Records 8, 9, 10 and 11, the Ministry states: 


 
[t]hese records are meeting notes similar to the documents referred to at [Record 
6] prepared by Ministry staff to brief the Minister on the same issues before other 


municipalities. In substance they are comparable in that they too contain advice as 
to how the Minister should respond to concerns raised by stakeholders. The 


Minister submits that the representations made above in respect of [Record 6] 
apply equally to exempt these records under subsection 13(1). 


 


According to the Ministry, Record 27: 
 


[t]his record is an e-mail message and an attached meeting note prepared by 
Ministry planning staff outlining the positions of a number of organizations with 
respect to setbacks under the proposed Greenbelt Plan. The record outlines the 


position of a stakeholder and the advice and recommendations of planning staff 
on how the Minister should respond to the position. The Ministry submits that the 


severed information in this record should be exempt under subsection 13(1) as it 
satisfies the criteria established by the IPC above, namely, it presents a suggested 
course of action and was prepared by public servants. 


 
In a similar vein, the Ministry describes Record 35 as: 


 
…an e-mail message with attachments that were prepared by Ministry planning 
staff for the Minister. The attachments outline concerns from the various 


municipalities in the Greenbelt Area regarding the mapping of the boundary and 
the recommendations of Ministry planning staff with respect to the Minister's 


response. The Ministry submits that the record should be exempt under subsection 
13(1) as it satisfies the criteria established by the IPC above, as it presents a 
suggested course of action for addressing stakeholder concerns and was prepared 


by public servants. 
 


The appellant submits that Record 6: 
 
… is a meeting note prepared by Ministry planning staff to brief the Minister. The 


record is further alleged to contain advice and recommendations for how the 
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Minister could address issues related to Greenbelt Plan policy and mapping raised 
by a regional municipality and local municipalities. 


 
The Appellants submit that this record, consisting of information on how the 


Minister could "address issues" relating to Greenbelt Plan policy and mapping, is 
not exempt under subsection 13(1) of the Act, because it relates to decisions that 
have already been made.  It does not suggest a future course of action, which will 


ultimately be accepted or rejected by its recipient during the deliberative process, 
as required by the exemption. 


 
Regarding Records 8, 9, 10 and 11, the appellant states: 


 


… these records, consisting of "meeting notes", provide mere information for use 
in addressing stakeholder concerns, but do not contain information relating to a 


suggested future course of action that will ultimately be accepted or rejected by 
the Minister during the process of deliberation, as required under subsection 13(1) 
of the Act. 


 
At most, these records provide factual background or information for the Minister 


as to decisions that are already made, or events that are anticipated in accordance 
with those decisions. 


 


Insofar as both Records 27 and 35 are concerned, the appellant states: 
 


…this record merely provides factual background or information for the Minister 
as to decisions that are already made, or events that are anticipated in accordance 
with those decisions. 


 
At most, the record is a notification or caution, and/or consists of the views of 


others with respect to the proposed Greenbelt Plan. 
 
In response, the Ministry states that, “[Records 6, 8, 9, 10 and 11] are Meeting Notes and they 


each contain advice and recommendations to the Minister relating to Greenbelt Plan policy and 
mapping issues raised by upper and lower tier municipalities.”  The Ministry indicates that the 


advice and recommendations were prepared by public servants at the Ministry at the request of 
the Minister's Office.  The Ministry states further that: 


 


[w]ithin each record, Ministry staff recommends various responses to 
stakeholders to be considered by the Minster to ultimately accept or reject, when 


addressing the specific mapping and policy issues raised. 
 
… 
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…the disclosure of the advice and the recommended courses of action in each 
record would inhibit Ministry staff from making recommendations freely and 


frankly, and would inhibit the Ministers ability to take action and make 
decisions without unfair pressure. 


 
Each record contains advice by staff on alternatives to address both policy and 
mapping issues leading to the finalization of the Greenbelt Plan. These 


alternatives are in response to matters raised in meetings with key stakeholders, 
such as municipalities. If all possible policy and mapping options to address 


these issues were to be made public, it would limit the Ministry staff’s ability to 
freely put forth a full range of alternative solutions. Ministry staff would 
certainly be more cautious proposing advice to the government with the 


knowledge that the options put forth, which are rejected and not found in the 
final document, could be made public and could be used to scrutinize the 


decision-making process, 
 
With respect to Record 27, the Ministry also states: 


 
[t]his record is an e-mail message and an attached meeting note which outlines the 


position of a stakeholder with respect to setbacks under the proposed Greenbelt 
Plan and provides advice and recommendations to the Minister on how to respond 
to the stakeholder's position. 


 
… 


 
The record contains several recommendations for the Minister to consider when 
responding to the stakeholder's position regarding the setback issue. 


 
Similarly, the Ministry asserts that Record 35: 


 
…is an e-mail message with attachments which provides advice to the Minister on 
how to respond to the concerns of various municipalities in the Greenbelt Area 


regarding the mapping of the boundary. 
 


… 
 
The record contains suggested responses for the Minister to consider when 


addressing the concerns of the municipalities. 
 


Previous orders of this office have considered similar issues, and have not upheld the section 
13(1) exemption claim for briefing notes (Orders P-771 and P-946).  In Order PO-1678, former 
Assistant Commissioner Tom Mitchinson discussed whether information provided by staff to a 


Minister to assist in responding to questions in the Legislature is exempt under section 13(1).  
He found: 
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[r]ecord 39 and the remaining portions of Record 22 are ‘House Book notes’.  
Record 22 appears to have been prepared for the Attorney General.  Although 


MBS does not explain who prepared Record 39, it seems most likely that it was 
prepared by MBS staff in order to assist the Chair of MBC in responding if asked 


particular questions in the Legislature on the issue of justice of the peace 
remuneration.  I accept that the ‘Response’ sections of these records contain 
information provided by staff as to the manner in which the Ministers should 


respond to questions on this issue.  However, in my view, these records do not 
contain “advice” or “recommendations” in the sense contemplated by section 


13(1).  The information is provided to the Ministers for the specific purpose of 
making it available to the public if called upon to do so as part of open legislative 
debate.  For this reason, I find that the ‘Response’ portion of Records 22 and 39 


would not reveal advice or recommendations of a public servant and, accordingly, 
it does not qualify for exemption under section 13(1) of the Act.  The remaining 


portions of Record 39 and the House Book note portion of Record 22, with the 
exception of the one paragraph which has been exempt under section 12(1), 
consist of factual information which also fails to meet the requirements for 


exemption under section 13(1). 
 


The reasoning in Order PO-1678 has subsequently been applied to briefing notes (Order PO-
2707). 


 


After reviewing Records 6, 8, 9, 10, 11, 27 and 35, the Ministry’s representations and previous 
orders of this office, I conclude that the reasoning in Order PO-1678 applies to the portions of 


the records withheld under section 13(1).  The records are identified as “meeting notes.”  All but 
the response section has been disclosed to the appellant.  I note that each of these records was 
prepared for the Minister to assist in responding to the concerns raised by various municipalities 


and organizations during the public consultation process.  Applying the reasoning in Order PO-
1678, I find that the information is provided to the Minister for the specific purpose of making it 


available to the public if called upon to do so as part of the Minister’s consultation with the 
municipalities and public organizations that have brought their concerns regarding the Greenbelt 
Plan forward.  For this reason, I find that the withheld portions of Records 6, 8, 9, 10, 11, 27 and 


35 would not reveal advice or recommendations of a public servant and, accordingly, these 
records do not qualify for exemption under section 13(1) of the Act.   


 


Record 16 (Pages 123-138) 
 


The Ministry has disclosed the majority of this record to the appellant, with a number of 
paragraphs (typically the final comment under each heading discussed) containing similar types 


of information severed throughout the 16 pages of the document.  According to the Ministry: 
 
[t]his record is an information note prepared by Ministry planning staff at the 


request of the Minister. The record provides advice and recommendations to the 
Minister on how the Ministry should act with respect to addressing the likely 
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impacts on a number of developments located in or near the proposed Greenbelt 
Area. The Ministry submits the record should be exempt under subsection 13(1) 


because it outlines a suggested course of action and was prepared by public 
servants, thereby satisfying the criteria established by the IPC above. 


 
The appellant submits that: 


 


…the record, consisting of an "information note", was not created as part of a 
deliberative process of government decision-making and policymaking as 


required by the exemption afforded under subsection 13(l) of the Act. Rather, it 
contains information on how the Minister should proceed in connection with 
tangential issues relating to events anticipated in accordance with Greenbelt 


decisions that were planned or already made. 
 


…the record merely provides factual background or information for the Minister 
as to decisions that are already made, or events that are anticipated in accordance 
with those decisions. [emphasis in the original] 


 


In response, the Ministry states: 


 
[t]his record contains advice to the Minister on how the Greenbelt Protection Act, 
2004, the proposed Places to Grow legislation and the potential Greenbelt would 


likely impact on a number of sensitive proposals in or near the Greenbelt Study 
Area, as the matters were identified by a key environmental stakeholder. 


… 
 
The record details how the Ministry should act with respect to addressing the 


likely impacts of the Greenbelt Protection Act, 2004, proposed Places to Grow 
legislation and the eventual Greenbelt would have on a number of sensitive 


proposals in or near the Greenbelt Study Area. These actions are for the 
consideration of the Minister to ultimately accept or reject. 
… 


 
The advice and recommendations were prepared by public servants at the 


Ministry at the request of the Minister's Office. 
 
On my review of this record, I find that the portions that have been withheld contain the opinion 


of the writer and/or factual assessment of the issues.  I find that the record does not contain any 
recommendations.  I find further that it is not advisory in nature, nor would its disclosure reveal 


any advice or recommendations.  Accordingly, I find that Record 16 does not qualify for 
exemption under section 13(1) of the Act. 
 







 


- 27 - 


 


 


 


[IPC Order PO-2725/October 21, 2008] 


Record 17 (Pages 139-142) 
 


According to the Ministry, Record 17 constitutes “a record of an information note prepared by 
Ministry planning staff at the request of the Minister.”  The Ministry has disclosed most of this 


record to the appellant, withholding two paragraphs at the end of page 140 and one paragraph at 
the top of page 141.  The Ministry states: 


 


[t]he record provides draft Greenbelt Task Force recommendations on how the 
Minister should conduct public consultation regarding Greenbelt issues. The 


Ministry submits that the record should be exempt under subsection 13(1) as it 
satisfies the criteria above, namely, it outlines suggested courses of action and 
was prepared by a group established to provide the Minister with advice. 


 
The appellant disputes the Ministry’s characterization of this record, stating: 


 
…the record, consisting of an "information note", was not created as part of a 
deliberative process of government decision-making and policymaking as 


required by the exemption afforded under subsection 13(1) of the Act. Rather, it 
contains information on how the Minister should proceed in connection with 


tangential issues relating to events anticipated in accordance with Greenbelt 
decisions that were planned or already made. 
 


…the record merely provides factual background or information for the Minister 
as to decisions that are already made, or events that are anticipated in accordance 


with those decisions. [emphasis in the original] 
 
The Ministry responds that: 


 
[t]his record is an information note which summarizes issues heard in the 


Greenbelt Task Force's consultations and their thoughts on Greenbelt protection, 
as well as specific staff advice on the merits of the Greenbelt Council's role on 
certain agricultural matters. 


… 
 


The matter severed in this record provides specific staff advice on the merits of 
the Greenbelt Council's role on certain agricultural matters 


 


Based on the Ministry’s representations, and my review of this record, I am satisfied that the 
withheld portions of Record 17 contain or would reveal the advice of staff regarding the 


Greenbelt Council’s role, and that this advice was provided within the deliberative process of 
government decision-making.  Accordingly, I find that section 13(1) applies to it. 
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Record 26 (Pages 346-406) 
 


The Ministry has disclosed almost all of the portions of this record containing a draft Greenbelt 
Plan.  Only the first page and the top portion of the second page have been withheld.  The 


Ministry states: 
 
[t]his record is a copy of several e-mail messages prepared by staff from the 


Ministry and the MNR containing proposed recommendations to revise the draft 
Greenbelt Plan.  The Ministry submits the record should be exempt under 


subsection 13(1) because the recommendations provide a suggested course of 
action and was prepared by public servants. 


 


The appellant submits that: 
 


…the record, which consists of "staff prepared e-mail messages" pertaining to the 
revision of the Greenbelt Plan, are not exempt under subsection 13(1) of the Act, 
because they do not reveal the advice or recommendations of a public servant 


within the deliberative process of government decision-making and policy-
making. [emphasis in the original] 


 
In response, the Ministry clarifies that the withheld portions of this record contain 
recommendations to the Minister from MNR to revise the draft Greenbelt Plan. 


 
Based on my review of the withheld portions of Record 26 and the Ministry’s submission, I am 


satisfied that they contain specific staff recommendations to the Minister relating to proposed 
revisions to the draft Greenbelt Plan, within the deliberative process of government decision-
making.  I find, therefore, that section 13(1) applies to the withheld portions. 


 


Records 36 and 47 (Pages 467 and 486) 


 
According to the Ministry: 


 


[Record 36]…is an e-mail message prepared by Ministry planning staff to the 
Minister which contains advice to the Minister regarding a potential decision of 


the Greenbelt boundary in Vaughan. While the record does not provide a specific 
recommendation, the disclosure of the record would permit the drawing of 
accurate inferences as to the advice of public servants. The Ministry submits that 


the record should be exempt under subsection 13(1) as it satisfies the criteria 
established by the Assistant Commissioner Mitchinson and Commissioner Wright 


above because disclosure of the record would permit the drawing of accurate 
inferences of advice that was prepared by public servants. 
 


[Record 47]…is a previous version of the e-mail message in [Record 36] and 
contains the same information as that record. In substance they are identical and 
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the Ministry submits that the representations made above apply equally to this 
record and that the record satisfies the criteria to be exempt under subsection 


13(1). 
 


The appellant disagrees with the Ministry’s characterization of these records, stating: 
 
…to the extent that the record consists of advice regarding a potential decision, 


the record is not exempt under subsection 13(1) of the Act.  Particularly, the 
Appellants rely on the reasoning of Commissioner Linden in Order 94 as to the 


meaning of "advice" under the section. Specifically, that advice must pertain to 
the submission of a future course of action, which will ultimately be accepted or 
rejected by its recipient during the deliberative process.  In essence, by virtue of 


the Respondent's concession that the record pertained to a mere potential decision, 
it cannot be said that the advice, if any, contained in such record would have 


ultimately been accepted or rejected by the person being advised. 
 
At most, the record is a notification or caution, and/or consists of the views of 


others with respect to a potential decision. [emphasis in the original] 
 


In response, the Ministry explains that: 
 
[t]he record is an e-mail message to the Minster which indicates that additional 


information is required with respect to which option the Minister preferred 
regarding the location of the final Greenbelt boundary in Vaughan. While the 


record does not provide a specific recommendation, it contains sufficient 
information regarding the location of the final Greenbelt boundary in Vaughan 
that if disclosed, would permit the drawing of accurate inferences as to 


Ministry staff's advice and recommended course of action. 
 


After considering the Ministry’s representations regarding these two records and reviewing 
both records, I am not persuaded that their disclosure would permit the drawing of accurate 
inferences as to Ministry staff’s advice and recommendations relating to a course of action to 


be taken.  In my view, the records contain a request for a decision from the Minister.   
 


Although I accept that disclosure of the records may reveal the option that has been selected, 
it would do so only in the context of a decision that has already been made.  That is, the 
option will be revealed once the decision has been made as it will be reflected in that 


decision.  Mere reference to the fact that the decision will reflect one of the options provided 
by staff is too remote to fall within the exemption at section 13(1).  Moreover, I am not 


persuaded that disclosure of these records would reveal the advice or recommendations that 
were provided to the Minister in deciding which option to take.  Accordingly, I find that 
Records 36 and 47 do not contain, nor would their disclosure reveal, the advice or 


recommendations to a decision-maker, and section 13(1) does not apply to them. 
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Records 38 and 41 (Pages 470 and 476) 
 


The Ministry describes Record 38 as: 
 


…an e-mail message prepared by Ministry planning staff to the Minister which 
outlines the specifics of several options regarding the mapping of the proposed 
boundary of the Greenbelt Plan in Vaughan. While the email does not provide 


advice or a recommendation, the disclosure of the record would permit the 
drawing of accurate inferences as to the advice of public servants. The Ministry 


submits that the record should be exempted under subsection 13(1) because 
disclosure of the record would permit the drawing of accurate inferences of advice 
that was prepared by public servants. 


 
The Ministry notes that Record 41 is a previous version of the email message in Record 38 and 


contains the same information as that record.  
 
The appellant submits that these two records are not exempt under section 13(1) of the Act, as 


they, “merely outline options regarding the mapping of the proposed boundary of the Greenbelt 
Plan in Vaughan.” The appellant relies on Order P-529, insofar as the records fail to include a 


recommended direction, and argues that they fail to meet the requirements of the exemption. 
 
The Ministry disagrees.  In reply, the Ministry states: 


 
[t]he record is an e-mail message to the Minster which indicates that additional 


information is required with respect to which option the Minister preferred 
regarding the location of the final Greenbelt boundary in Vaughan. While the 
record does not provide a specific recommendation, it contains sufficient 


information regarding the location of the final Greenbelt boundary in Vaughan 
that if disclosed, would permit the drawing of accurate inferences as to Ministry 


staff s advice and recommended course of action. 
 
After considering the Ministry’s representations and reviewing these two records, I find that 


section 13(1) does not apply to the information contained therein.  Similar to my findings above 
regarding Record 36, although I accept that disclosure of the records may reveal the option 


that has been selected, it would do so only in the context of a decision that has already been 
made.  That is, the option will be revealed once the decision has been made as it will be 
reflected in that decision.  The mere fact that a decision will reflect one of the options 


provided by staff is too remote to fall within the exemption at section 13(1).  In the 
circumstances, I am not persuaded that disclosure of these two records would reveal the 


advice or recommendations that were provided to the Minister in deciding which option to 
take.  Accordingly, I find that Records 38 and 41 do not contain, nor would their disclosure 
reveal, the advice or recommendations of staff within the deliberative process of government 


decision-making.  Therefore, they are not exempt under section 13(1). 
 







 


- 31 - 


 


 


 


[IPC Order PO-2725/October 21, 2008] 


Record 42 (Page 477) 
 


According to the Ministry: 
 


[t]his record is an email string that includes messages sent from Ministry planning 
staff to the Minister's Office and the Minister's Office to Ministry staff. While the 
information may not constitute advice, the disclosure of the record would permit 


the drawing of accurate inferences of the advice provided by planning staff to the 
Minister. The Ministry submits that the record should be exempted under 


subsection 13(1) because disclosure would permit the drawing of accurate 
inferences of advice that was prepared by public servants. 


 


The appellant submits that the record is not exempt under subsection 13(1) of the Act: 
 


…because it neither constitutes advice, nor a recommendation as required by that 
exemption. Particularly, the record does not pertain to a future course of action, 
which will ultimately be accepted or rejected by its recipient during the 


deliberative process. [emphasis in the original] 
 


The Ministry clarifies its original submissions as follows: 
 
[t]his record is an e-mail message thread. The original message requested briefing 


notes be prepared for a number of Ministers regarding the 60m setbacks, the 
rationale for the location of the boundary of the Greenbelt Plan in York Region, 


and the importance of the Rouge watershed. The record also includes information 
to be included in the briefing notes and this information was to be used to advise 
the Minister's on these issues. While the information may not constitute advice, 


the disclosure of the record would permit the drawing of accurate inferences of 
the advice provided by Ministry planning staff to the Minister. 


 
Having reviewed the record, I find that it does not contain advice or recommendations.  
Moreover, the nature of the Ministry’s representations persuade me that the information 


contained in the record would not reveal or permit the drawing of accurate inferences of any 
advice provided or to be provided to the Minister.  Accordingly, I find that it is not exempt under 


section 13(1) of the Act. 
 


Record 68 (Pages 675-685) 


 
The Ministry submits that this record: 


 
…is an email with an associated attachment prepared by Ministry planning staff 
to the members of the Greenbelt Task Force, consultants retained by the Ministry 


to conduct consultations and make recommendations to the Minister regarding the 
Greenbelt Plan. This record contains recommendations regarding suggested 
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inclusions in the Plan to address stakeholder feedback and tools to be used to 
achieve the recommendations. The Ministry submits that the severed portions of 


the record should be exempt under subsection 13(1) as they satisfy the criteria 
established by the IPC above, namely, they present a suggested course of action 


and were prepared by public servants. 
 
The appellant asserts that: 


 
…to the extent that the record pertains to "tools to be used to achieve the 


recommendations", the record is not exempt under subsection 13(1) of the Act, 
because it does not constitute advice or recommendations as required by that 
exemption. 


 
The balance of the record, it is submitted by the Appellants, is also not exempt 


under subsection 13(1) of the Act, because it does not include a recommended 
direction as to constitute advice or recommendations as required under the 
exemption. At most, the record discusses and sets out various options, and/or 


raises potential problems, and/or provides possible outcomes should each 
alternative be adopted. [emphasis in the original] 


 
The Ministry reiterates its position noted above, and replies: 


 


[t]his record is an e-mail message with an associated attachment to the Greenbelt 
Task Force from Ministry staff and contains advice regarding how the plan could 


address stakeholder feedback. 
… 
 


This record contains potential inclusions in the Plan to address stakeholder 
feedback and tools to be used to achieve these recommendations. These 


suggestions would have been accepted or rejected by the Greenbelt Task Force 
during the deliberative process. 


 


Having reviewed the record and the Ministry’s representations, I find that only the second 
column of this record, which contains the recommendations of Ministry staff to the Greenbelt 


Task Force, qualifies for exemption under section 13(1).  I accept the Ministry’s submissions that 
these recommendations were made within the deliberative process of government decision-
making.  However, the remaining information in the record simply identifies the issues to which 


the recommendations relate and/or contains transmittal information.  The disclosure of the 
remaining information would not reveal or permit the drawing of accurate inferences regarding 


the recommendation that are contained in the second column.  Accordingly, the remaining 
portions of Record 68 are not exempt from disclosure under section 13(1). 
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Record 90 (Pages 821-848) 
 


According to the Ministry: 
 


[t]his record is a draft version of the report of the Greenbelt Task Force and 
contains advice and recommendations to the Minister concerning the 
establishment of the proposed Greenbelt by members of the Task Force. The 


Ministry submits that the record should be exempted under subsection 13(1) 
because it meets the above requirements that it contain advice and 


recommendations and was prepared by individuals retained by the Ministry. 
 


The appellant submits that: 


 
…being a "draft" version of the report, the record does not automatically qualify 


as either advice or recommendations for the purposes of subsection 13(1) of the 
Act.  The Appellants contend that the contents of this record, consisting of a draft 
report, must meet the requisite tests under that exemption, as found in the case 


law. 
 


More particularly, the Appellants submit that the record does not meet the 
requisite tests under subsection 13(1), because the record merely provides factual 
background or information for the Minister as to decisions that are already made, 


or events that are anticipated in accordance with those decisions. 
 


The draft document, at most, discusses and sets out various options, and/or raises 
potential problems, and/or provides possible outcomes should each alternative be 
adopted. The record fails to proffer a recommended direction as to constitute 


advice or recommendations as required under the exemption. [emphasis in the 
original] 


 
The Ministry reiterates its original submissions in reply.  In addition, the Ministry relies on the 
findings in Order P-24, wherein former Commissioner Linden found that “factual material” for 


the purpose of subsection 13(2)(a) of the Act, “does not refer to occasional assertions of fact, but 
rather contemplates a coherent body of facts separate and distinct from the advice and 


recommendations contained in the record.” 
 
Having reviewed this record and the submissions made by both parties, I find that much of the 


record falls within the meaning of “advice or recommendations” under section 13(1).  A good 
part of this record is readily divisible into an advice and recommendations section (from half-


way down page 830 through page 845 to the second line from the bottom).  I find that a number 
of other portions of the record, although not fully containing advice or recommendations, also 
meet the criteria for inclusion under section 13(1).  Similar to the findings of former 


Commissioner Linden in Order P-24, I find that the factual information in these portions of the 
record is so interwoven with the advice and recommendations that it could not reasonably be 
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considered a separate and distinct body of facts.  This information is found on pages 823, 824, 
the top two paragraphs of 825, the last paragraph on page 846 and the first seven paragraphs on 


page 847.  I find that the remaining information in the record does not contain advice or 
recommendations, nor would its disclosure reveal or permit the drawing of accurate inferences 


with respect to the advice or recommendations contained in the record.  Accordingly, I find that 
the remaining pages and parts of pages are not exempt under section 13(1). 
 


EXERCISE OF DISCRETION 


 


After deciding that a record or part thereof falls within the scope of a discretionary exemption, 
the head is obliged to consider whether it would be appropriate to release the record, regardless 
of the fact that it qualifies for exemption. The section 13 exemption is discretionary, which 


means that the Ministry has the discretion to disclose information, despite the fact that it could 
withhold it.  I have upheld the Ministry’s decision to apply section 13 to deny access to certain 


records, or portions of records.  Accordingly, I will review the Ministry’s exercise of discretion 
under that section. 
 


On appeal, the Commissioner or her delegated decision-maker (the adjudicator) may determine 
whether the Ministry did or did not exercise its discretion. In addition, the Commissioner or her 


delegate may find that the Ministry erred in exercising its discretion where it did so in bad faith 
or for an improper purpose; where it took into account irrelevant considerations; or where it 
failed to take into account relevant considerations. In either case, I may send the matter back to 


the Ministry for an exercise of discretion based on proper considerations [Order MO-1573]. I 
may not, however, substitute my own discretion for that of the Ministry [section 54(2)]. 


 
Representations 


 


Throughout her submissions relating to section 13(1), the appellant submits, “that the head 
should have exercised the discretion allowed for by s. 13(1), to nonetheless disclose the record in 


this instance.” 
 
The Ministry did not make submissions regarding its exercise of discretion in its original 


representations.  However, on reply, the Ministry states: 
 


[t]he information withheld speaks to the consideration of various options for the 
final policy and mapping status of the Greenbelt Plan. There was considerable 
opportunity for public input and comment after the imposition of the temporary 


freeze through the Greenbelt  Protect ion Act , 2004  on December 16, 2003, 
leading up to the public release of the draft Plan on October 24, 2004 and the final 


Plan approved February 28, 2005. This included public open houses attended by 
over 3,500 people, 1,100 written submissions, 2,000 electronic surveys and 
81,000 visitors to the website which contained a significant amount of detailed 


draft maps as well as draft policy documents, fact sheets, news releases and 
question and answer documents. 







 


- 35 - 


 


 


 


[IPC Order PO-2725/October 21, 2008] 


Accordingly, there is no need for all of the Ministry staff advice concerning the 
finalization of the policy and mapping matters on the Greenbelt Plan to be made 


public. As has been shown, significant information and opportunity for public 
input into this process has been available from the very beginning. There is no 


personal information of the requester contained in the information that has been 
severed nor has the requester made any sympathetic or compelling need to receive 
this information. They would appear to be acting solely for the basis of private 


commercial interests regarding speculative landholdings owned within areas 
affected by the restrictions of the Greenbelt Plan. 


 
The information is sensitive to the Ministry in that it reveals the specific advice 
and recommendation of staff regarding the finalization of key policy and mapping 


matters of the Greenbelt Plan. To reveal the substance of these deliberations 
would undermine the ability of staff to provide an unfettered set of 


recommendations to address policy matters. 
 
…the Ministry submit[s] it exercised it's discretion in good faith. As has been 


explained above, there was significant and detailed consultation with the public. 
Withholding the detailed advice and recommendations leading to the finalized 


policies and mapping of the Greenbelt Plan is not an improper purpose. 
 
All relevant factors have been considered as noted above while no irrelevant 


factors were considered. 
 


After considering the Ministry’s submissions, and all of the circumstances of this appeal, I am 
satisfied that the Ministry’s decision takes into account relevant considerations and does not take 
into account irrelevant considerations.  In the context of this appeal, I note that the Ministry has 


disclosed a significant number of responsive records to the appellant in whole or in part.  
Although I have found that a number of records do not qualify for exemption under section 


13(1), I recognize that the Ministry has attempted to minimally sever the information that it was 
concerned about disclosing and disclose the remaining information to the appellant.  In doing so, 
I find that the Ministry has exercised its discretion in good faith and not for an improper purpose.  


Accordingly, I find that the Ministry has properly exercised its discretion under section 13(1) to 
withhold the records that I have found to qualify for exemption under that section. 


 
PUBLIC INTEREST OVERRIDE  


 


The appellant takes the position that a compelling public interest exists in the disclosure of any 
of the records that are found to qualify for exemption under section 13(1). 
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General principles 
 


Section 23 states: 
 


An exemption from disclosure of a record under sections 13, 15, 17, 18, 20, 21 
and 21.1 does not apply where a compelling public interest in the disclosure of the 
record clearly outweighs the purpose of the exemption. 


 
For section 23 to apply, two requirements must be met.  First, there must be a compelling public 


interest in disclosure of the records.  Second, this interest must clearly outweigh the purpose of 
the exemption. 
 


Compelling public interest 
 


In considering whether there is a “public interest” in disclosure of the record, the first question to 
ask is whether there is a relationship between the record and the Act’s central purpose of 
shedding light on the operations of government [Order P-984].  Previous orders have stated that 


in order to find a compelling public interest in disclosure, the information in the record must 
serve the purpose of informing the citizenry about the activities of their government, adding in 


some way to the information the public has to make effective use of the means of expressing 
public opinion or to make political choices [Order P-984]. 
 


A public interest does not exist where the interests being advanced are essentially private in 
nature [Orders P-12, P-347, P-1439].  Nevertheless, where a private interest in disclosure raises 


issues of more general application, a public interest may be found to exist [Order MO-1564]. 
 
The word “compelling” has been defined in previous orders as “rousing strong interest or 


attention” [Order P-984]. 
 


Any public interest in non-disclosure that may exist also must be considered [Ontario Hydro v. 
Mitchinson, [1996] O.J. No. 4636 (Div. Ct.)]. 
 


A compelling public interest has been found to exist where, for example: 
 


 the records relate to the economic impact of Quebec separation [Order P-1398, 
upheld on judicial review in Ontario (Ministry of Finance) v. Ontario 
(Information and Privacy Commissioner), [1999] O.J. No. 488 (C.A.)] 


 


 the integrity of the criminal justice system has been called into question [Order P-


1779] 
 


 public safety issues relating to the operation of nuclear facilities have been raised 
[Order P-1190, upheld on judicial review in Ontario Hydro v. Ontario 
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(Information and Privacy Commissioner), [1996] O.J. No. 4636 (Div. Ct.), leave 
to appeal refused [1997] O.J. No. 694 (C.A.), Order PO-1805] 


 


 disclosure would shed light on the safe operation of petrochemical facilities 


[Order P-1175] or the province’s ability to prepare for a nuclear emergency 
[Order P-901] 


 


 the records contain information about contributions to municipal election 
campaigns [Gombu v. Ontario (Assistant Information and Privacy Commissioner) 


(2002), 59 O.R. (3d) 773] 
 


A compelling public interest has been found not to exist where, for example: 
 


 another public process or forum has been established to address public interest 


considerations [Orders P-123/124, P-391, M-539] 
 


 a significant amount of information has already been disclosed and this is 
adequate to address any public interest considerations [Orders P-532, P-568] 


 


 a court process provides an alternative disclosure mechanism, and the reason for 


the request is to obtain records for a civil or criminal proceeding [Orders M-249, 
M-317] 


 


 there has already been wide public coverage or debate of the issue, and the 
records would not shed further light on the matter [Order P-613] 


 
Purpose of the exemption 


 
The existence of a compelling public interest is not sufficient to trigger disclosure under section 
23.  This interest must also clearly outweigh the purpose of the established exemption claim in 


the specific circumstances. 
 


The appellant’s representations 


 
As I indicated above, the appellant argues that a compelling public interest exists in the 


disclosure of any of the records that are found to qualify for exemption under section 13(1), and 
that such a public interest outweighs the purpose of that exemption.  The appellant states: 


 
… there is a compelling public interest in disclosure of the information in the 
aforesaid records as the subject lands have attracted and continue to evoke strong 


interest and attention in the community most directly affected.  More particularly, 
the subject-matter of the information has attracted significant attention in the local 


media and has been the subject of public debate. 
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… to the extent that the subject-matter of the information contained in the 
aforesaid records pertains to the environment generally, and health and safety 


issues of the local citizenry, as well as the general public, there is a compelling 
public interest in the disclosure of the records. 


 
The appellant then refers to Order PO-2172, an order of Senior Adjudicator David Goodis which 
involved a consideration of the environmental and health and safety issues relating to the practice 


of underwater logging.  The appellant refers to the portion of that decision in which Senior 
Adjudicator Goodis states: 


 
In my view, there is a compelling public interest in the disclosure of any 
information that would shed light on the serious environmental and health and 


safety issues raised by the practice of underwater logging in Ontario. 
 


The appellant then submits that, to the extent that the Greenbelt Plan identifies and establishes a 
protected Greenbelt Area based on land use planning policy and technical science, there is a 
compelling public interest in the disclosure of such information. 


 
The appellant also refers to previous decisions of this office which concluded that certain matters 


relating to the environment also raise serious public health and/or safety issues.  As an example, 
the appellant refers to Order PO-1909, in which Adjudicator Donald Hale found that matters 
relating to the safety of Ontario’s air and water, by their very nature, raise a public safety 


concern.  The appellant then states: 
 


The Appellants submit that the subject-matter of the relevant records is a matter 
of public, rather than private interest.  Disclosure of the records raises issues of 
more general application. 


 
Furthermore, in keeping with the reasoning of Adjudicator Hale in Order PO-


1909, the Appellants contend that the dissemination of the aforesaid records 
would yield a public benefit by contributing meaningfully to the development of 
an understanding of an important natural environmental issue.  Specifically, issues 


relating to lands in the Golden Horseshoe area of Ontario, by their very nature, are 
important natural environmental concerns. 


 
The appellant also refers to Order PO-1688, in which a “compelling public interest” was found to 
apply to records relating to environmental issues such as the discharge of air emissions into the 


natural environment at a specified location. 
 


In addition, the appellant states that the dissemination of the records in question would “serve the 
purpose of informing the citizenry about the activities of their government, adding in some way 
to the information the public has to make effective use of the means of expressing public opinion 


or to make political choices.”  The appellant then states: 
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In light of the foregoing, there is little doubt that the issues that are at the core of 
the Greenbelt Plan, and the underlying purpose of the Greenbelt Act, 2005 … are 


of the nature that rise to [the] level of “compelling” as within the meaning of the 
word in previous orders of the IPC Office. 


 
The appellant then argues that the compelling public interest overrides the purpose of the section 
13(1) exemption.  The appellant refers to the purpose of the section 13(1) exemption, as set out 


in Order 94, as: “protecting the free flow of advice and recommendations within the deliberative 
process of government decision-making and policy-making,” and then states: 


 
… in balancing the compelling public interest against the purpose underlying 
subsection 13(1) of the Act, the dissemination of the information contained in the 


records, which matters pertain to the creation of the Greenbelt Plan, is clearly of 
greater interest to the general public and the Appellants.  In particular, the 


implications of its creation and affect on the local citizenry could have significant 
implications on the environment and the health and safety of a great number of 
residents, the economies of the neighbouring communities as well as the 


Appellants, and management of public lands across the province. 
 


Finally, the appellant points to the importance of obtaining this information in light of the nature 
of the records and the significant impact decisions made under the Greenbelt Act have. 
 


The Ministry’s representations  


 


The Ministry provided fairly lengthy reply representations which address the argument that the 
public interest override applies.  These can be summarized as follows: 
 


- the disclosure of the portions of the records for which section 13(1) has been 
claimed would provide little insight into operations of government; 


- the Ministry has already provided a significant amount of information to the 
public about the Greenbelt Plan and the process that led to its formation, and the 
public has therefore had the opportunity to express public opinion and make 


political choices (the Ministry refers to reports distributed to the public, and to the 
Ministry’s webpage relating to this matter); 


- previous orders have found that a compelling public interest does not exist where 
a significant amount of information has already been disclosed and that 
information is adequate to address any public interest consideration; 


- a number of documents have already been released to the appellants by the 
Ministry; 


- a significant amount of information has been released to the public about the 
Greenbelt Plan and the process for developing the Plan and its boundary 


- the Greenbelt Plan has been the subject of much coverage and debate, and 


members of the public had the opportunity to participate in the development of 
the Plan and it was the subject of significant media coverage; 
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- the focus of the request is the personal interests of the owners of the 13 specified 
properties, not the public interest, and the private interest advanced by the 


appellant does not raise any issues of a more general application; 
- any potential public interest in disclosure of the records does not clearly outweigh 


the purpose of the exemption in this case; 
- given the amount of information already released, the balance of information 


contained in the records covered by exemption 13 constitutes advice or 


recommendations made by staff to Ministry decision makers in the preparation of 
the plan, and disclosure of such information would have a chilling effect on policy 


staff in future policy development. 
 
The Ministry also distinguishes the previous orders referred to by the appellant. 


 
Findings 


 
After reviewing the representations of the parties and the information remaining at issue which I 
have found qualifies for exemption under section 13(1), I am not persuaded that section 23 of the 


Act applies to the information remaining at issue. 
 


Although I accept the appellant’s position that the public has an interest in matters pertaining to 
the creation of the Greenbelt Plan generally, I am not persuaded that a compelling public interest 
exists in the disclosure of the records relating to the 13 properties which are the subject of the 


request.  In that regard, I find that the request is essentially for records relating to a private 
interest, advanced by the appellant on behalf of the property owners.  Although I acknowledge 


that some of the records at issue in this appeal relate to the more general decisions made about 
the properties encompassed in the Greenbelt Plan, I have not been provided with sufficient 
information to satisfy me that a compelling public interest exists in the disclosure of these 


records, particularly in light of the amount of information already disclosed by the Ministry, 
generally and in response to the appellant’s access request, as well as the information that I have 


ordered the Ministry to disclose in this order.   
 
It is apparent from the Ministry’s representations and from my review of the records responsive 


to this access request that there was extensive public consultation and participation in the 
development of the Greenbelt Plan along with the media coverage which it garnered. Consistent 


with the findings in previous orders of this office, I find that a significant amount of information 
has already been disclosed relating to the Greenbelt Plan, and this is adequate to address any 
public interest considerations (Orders P-532, P-568).  Moreover, there has already been wide 


public coverage or debate of the issue, and I am satisfied that the records would not shed further 
light on the matter (Order P-613). 


 
Other than the statements made by the appellant, she has not provided any other evidence to 
support her contention that there is a “compelling” public interest in this issue.  While there may 


be a public interest in the issues to which the records relate, I am not persuaded that this interest 
is compelling. 
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Accordingly, I find that there is not a compelling public interest in the disclosure of the 
remaining records that outweighs the purpose of the section 13(1) exemption. 


 
SUMMARY 


 
In summary, I find that section 12(1) applies to all of the records for which it has been claimed, 
except for Records 4, 55, 56 and 57.  I also find that the discretionary exemption at section 13(1) 


applies to the withheld portions of Records 17 and 26.  I find further that the withheld portions of 
Records 6, 8, 9, 10, 11, 16, 27, 35, 36, 38, 41, 42 and 47 do not qualify for exemption under 


section 13(1).  In addition, I find that only the second column of Record 68 is exempt under 
section 13(1).  The remaining portions of this record are not exempt.  Finally, regarding Record 
90, I find that the information from half-way down page 830 through page 845 to the second line 


from the bottom, pages 823, 824, the top two paragraphs of 825, the last paragraph on page 846 
and the first seven paragraphs on page 847 are exempt under section 13(1).  I find that the 


remaining information in this record is not exempt.   
 


ORDER: 
 


1. I order the Ministry to disclose Records 4, 6, 8, 9, 10, 11, 16, 27, 35, 36, 38, 41, 42, 47, 


55, 56 and 57, in their entirety and the portions of Records 68 and 90 that I have 
identified in the above Summary, by providing the appellant with copies of these records 
and parts of records by November 10, 2008. 


 
2. I uphold the Ministry’s decision to withhold the remaining records from disclosure. 


 
3. In order to verify compliance with this order, I reserve the right to require the 


Ministry to provide me with a copy of the records disclosed to the appellant 


pursuant to Provision 1. 
 


 
 
 


 
 


Original signed by:                                                      October 21, 2008                         
Laurel Cropley 
Adjudicator 
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Accès à l’information — Exceptions — Conseils ou 
recom mandations d’un fonctionnaire — Sur le fonde
ment de l’exception à la communication prévue à l’égard 
des conseils ou des recommandations à l’art. 13(1) de 
la Loi sur l’accès à l’information, refus d’une institution 
gouvernementale de communiquer des documents — 
Ordon nance de la Commissaire à l’information et à la 
protection de la vie privée de communiquer les docu
ments — L’ordonnance étaitelle raisonnable? — 
L’excep tion prévue à l’art. 13(1) à l’égard des conseils 
ou des recommandations vautelle pour le choix de poli
tiques qui ne recommande aucune mesure? — Vautelle 
pour l’information qui n’est pas transmise? — Loi sur 
l’accès à l’information et la protection de la vie privée, 
L.R.O. 1990, ch. F.31, art. 13(1).


Après que le ministère des Finances eut modifié 
une disposition de la Loi sur l’imposition des sociétés, 
L.R.O. 1990, ch. C.40, M. Untel a présenté une demande 
d’accès à l’information afin d’obtenir des documents du 
ministère portant sur la rétroactivité et la date d’entrée en 
vigueur des modifications. Le ministère a déterminé que 
les documents demandés renfermaient des conseils ou 
des recommandations d’un fonctionnaire, de sorte qu’il 
a refusé leur communication à M. Untel par applica tion 
du par. 13(1) de la Loi sur l’accès à l’information et la 
protection de la vie privée (« LAIPVP »). Une arbitre du 
bureau de la Commissaire à l’information et à la pro
tection de la vie privée de l’Ontario (« Commis saire ») 
a cependant ordonné au ministère de communiquer les 
documents et rejeté sa demande de réexamen. La Cour 
supérieure a par la suite rejeté la demande de contrôle 
judi ciaire du ministère, mais la Cour d’appel a jugé 
l’ordon nance de communication déraisonnable, a 
accueilli l’appel et renvoyé le dossier à la Commissaire.


Arrêt : Le pourvoi est rejeté.


En l’espèce, les documents font état du point de vue 
de fonctionnaires sur les avantages et les inconvénients 
de différentes dates d’entrée en vigueur possibles de 
modi fications législatives. Ils ont servi au ministère dans 
le choix de l’une ou l’autre des dates. Qu’il ait été trans
mis ou non à quiconque, ce choix de politiques constitue 
des « conseils » au sens du par. 13(1) et peut donc faire 
l’objet de l’exception à la communication.


L’arbitre a ordonné la communication des documents 
au motif que la teneur de la plupart d’entre eux ne révélait 
aucune mesure préconisée. Or, cette caractéristique ne 
vaut que pour les «  recommandations  ». Par sa déci
sion de soustraire à la communication les «  conseils 
ou les recommandations  », le législateur a dû vouloir 
que les conseils aient un sens plus général que les  


Access to information — Exemptions — Advice or rec
ommendations of public servant — Government institu
tion applying exemption for advice or recommendations 
at s. 13(1) of Freedom of Information and Protection of 
Privacy Act and denying access to information re quest 
— Information and Privacy Commissioner ordering 
disclosure — Whether Commissioner’s disclosure order 
reasonable — Whether s. 13(1) exemption for advice or 
recommendations applies to policy options that do not 
suggest course of action — Whether s. 13(1) exemption 
applies to information that is not communicated — Free
dom of Information and Protection of Privacy Act, R.S.O. 
1990, c. F.31, s. 13(1).


After the Ministry of Finance amended a provision of 
the Corporations Tax Act, R.S.O. 1990, c. C.40, John Doe  
made an access to information request for its records 
about the issue of retroactivity and the effective date of 
the amendments. The Ministry determined that disclosure 
of the records would reveal advice or recommendations 
of a public servant and denied John Doe access to them 
under s. 13(1) of the Freedom of Information and Pro
tection of Privacy Act (“FIPPA”). An Adjudicator in the 
Office of the Information and Privacy Commissioner of 
Ontario (“IPC”), however, ordered their disclosure and 
denied the Ministry’s application for reconsideration. 
While the Superior Court later dismissed the Ministry’s 
subsequent application for judicial review, the Court of 
Appeal found the disclosure order was unreasonable, al
lowed the appeal and remitted the matter to the IPC.


Held: The appeal should be dismissed.


The records in this case present the opinions of public 
servants on the advantages and the disadvantages of al
ter native effective dates of legislative amendments. The 
records served the Ministry in making a decision between 
the dates. These policy options, whether communicated 
or not to anyone, constitute “advice” within the meaning 
of s. 13(1), and thus qualify for exemption from dis clo
sure.


The Adjudicator’s disclosure order was based on the 
fact that most of the records’ contents did not reveal a 
suggested course of action. However, this definition only 
applies to “recommendations”. In exempting “advice or 
recommendations” from disclosure, the legislative inten
tion must be that advice has a broader meaning than rec
ommendations. Otherwise, it would be redundant. By 
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recom mandations. Sinon, il y aurait redondance. Parce 
qu’elle ne permet pas de distinguer les conseils des 
recom man dations, la décision de l’arbitre est dérai
sonnable.


Il appert des termes employés au par. 13(1), considérés 
dans leur contexte global en suivant le sens ordinaire et 
grammatical qui s’harmonise avec l’économie et l’objet 
de la LAIPVP et l’intention du législateur, que les « con
seils » englobent le choix de politiques. On ne peut infé
rer le contraire du seul fait que le législateur ontarien 
n’a pas modifié la disposition lorsque d’autres ressorts 
ont subséquemment rédigé leurs dispositions en matière 
d’accès à l’information de manière que les « conseils » 
englobent le choix de politiques. On ne saurait non plus 
présumer que le rapport de la commission Williams per
met de bien cerner l’intention du législateur quant à la 
portée du mot « conseils » employé au par. 13(1), étant 
donné les différences de nature substantielle et con
textuelle entre le rapport et la LAIPVP, ainsi que les 
évé nements survenus entre la publication du premier et 
l’adoption de la seconde. En effet, si le législateur avait 
voulu que l’exception prévue au par. 13(1) ne s’applique 
pas au choix de politiques, il aurait pu mentionner celui
ci parmi les exceptions du par. 13(2).


L’interprétation selon laquelle le mot «  conseils  » 
s’entend notamment du point de vue d’un fonctionnaire 
sur les différentes politiques possibles est conforme à 
l’équilibre établi par le législateur entre l’objectif d’une 
fonction publique efficace et neutre, apte à donner des 
conseils de manière complète, ouverte et franche, et 
l’objectif de conférer un véritable droit d’accès à l’infor
mation.


La nature du processus délibératif suppose la rédac
tion et la reformulation de conseils ou de recommanda
tions jusqu’à ce que l’auteur s’estime suffisamment prêt 
à transmettre le résultat de son travail à une autre per
sonne. Toutes les ébauches antérieures contribuent au 
résul tat final, même si la teneur de l’une ou l’autre ne 
figure pas dans la version définitive. La protection serait 
illusoire si seul le document transmis était soustrait à la 
communication, pas ses ébauches.


Qui plus est, pour respecter l’objectif de la formulation 
complète, ouverte et franche de conseils, l’applicabilité 
du par. 13(1) doit être susceptible de détermination au 
moment où le fonctionnaire prépare les conseils. À ce 
stade, il n’y aura pas eu transmission à quiconque. Par con
séquent, la preuve de la transmission ne saurait consti
tuer un préalable à l’application du par. 13(1), non plus 
que l’intention de transmettre les conseils puisqu’elle est 
inhérente à la fonction.


leaving no room for advice to have a distinct meaning 
from recommendations, the Adjudicator’s decision was 
unreasonable.


Interpreting s. 13(1) in its entire context and according 
to its grammatical and ordinary sense, harmoniously 
with the scheme and object of the FIPPA and the in
tention of the legislature reveals that “advice” includes 
policy options. One cannot infer that policy options are 
excluded simply because the Ontario legislature did not 
amend the section when other provinces subsequently 
chose to draft their access to information legislation 
to include policy options. Nor can one assume that the 
Williams Commission Report accurately reflects the 
legislative intent as to the scope of “advice” in s. 13(1), 
given the substantive and contextual differences, as 
well as intervening events, between that report and the 
FIPPA. Indeed, had the legislature intended to exclude 
policy options from the s. 13(1) exemption, it could have 
included them in the s. 13(2) exceptions.


Interpreting “advice” as including opinions of a pub
lic servant as to the range of alternative policy options 
accords with the balance struck by the legislature be
tween the goal of preserving an effective and neutral 
pub lic service capable of producing full, free and frank 
advice and the goal of providing a meaningful right of 
access.


The nature of the deliberative process is to draft and 
redraft advice or recommendations until the writer is suf
ficiently satisfied that he is prepared to communicate the 
results to someone else. All of those drafts inform the end 
result even if the content of any one draft is not included 
in the final version. Protection from disclosure would be 
illusory if only a communicated document was protected 
and not prior drafts.


Further, in order to achieve the goal of providing for  
full, free and frank advice, the applicability of s. 13(1) 
must be ascertainable at the time the public servant pre
pares the advice. At that time, there will not have been 
communication. Accordingly, evidence of actual commu
nication cannot be a requirement for the invocation of 
s. 13(1), nor can evidence of an intention to communicate 
as that intention is inherent to the job.
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par
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I. Introduction


[1] Les lois sur l’accès à l’information servent un 
intérêt public important, à savoir faire en sorte que 
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rothstein J. —


I. Introduction


[1] Access to information legislation serves 
an important public interest: accountability of  
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l’État rende des comptes aux citoyens. Une société 
ouverte et démocratique commande l’accès des 
citoyens aux documents de l’État afin de permettre 
le débat public sur la conduite des institutions gou
vernementales.


[2] Toutefois, comme tous les droits reconnus, 
le droit d’accès à l’information n’est pas illimité. 
Toutes les lois canadiennes sur l’accès à l’infor
mation établissent un équilibre entre l’accès aux 
documents de l’État et la protection d’autres droits 
auxquels la communication inconditionnelle de ces 
documents risquerait de porter atteinte.


[3] Le présent pourvoi porte sur une restriction 
apportée au droit d’accès aux documents de l’État 
en Ontario. Suivant le par.  13(1) de la Loi sur 
l’accès à l’information et la protection de la vie 
privée de 1988, L.R.O. 1990, ch. F.31 (« Loi » ou 
« LAIPVP »), la personne responsable d’une insti
tution gouvernementale «  peut refuser de divul
guer un document qui aurait pour effet de révéler 
les con seils ou les recommandations émanant d’un 
fonc tionnaire ». La Cour est aujourd’hui appelée à 
décider si le document qui relate un choix de poli
tiques équivaut à des « conseils » ou à des « recom
mandations  » au sens du par.  13(1) et peut faire 
l’objet d’un refus de communication. Une arbitre du  
bureau de la Commissaire à l’information et à la 
pro tection de la vie privée de l’Ontario (« Commis
saire  ») a ordonné la communication des docu
ments de l’État visés par le pourvoi. Elle a conclu 
que ces documents ne constituent ni des con seils, 
ni des recommandations au sens du par.  13(1). 
J’estime en toute déférence que sa décision n’est 
pas raisonnable et doit être annulée.


II. Contexte factuel


[4] M. Untel est avocat et exerce en droit fiscal. Il a 
présenté une demande d’accès à l’informa tion après 
que le ministère des Finances (« ministère ») eut 
modifié une disposition de la Loi sur l’imposi tion 
des sociétés de l’Ontario, L.R.O. 1990, ch. C.40,  
afin d’éliminer l’échappatoire créée par la loi onta
rienne pour les sociétés établies dans des paradis 
fiscaux. Les nouvelles dispositions avaient un 


gov ern ment to the citizenry. An open and demo
cratic society requires public access to government 
in formation to enable public debate on the conduct 
of government institutions.


[2] However, as with all rights recognized in law, 
the right of access to information is not unbounded. 
All Canadian access to information statutes bal ance  
access to government information with the pro tec
tion of other interests that would be adversely af
fected by otherwise unbridled disclosure of such 
information.


[3] The present appeal centers on a limitation 
of the right of access to government information 
in Ontario. Section 13(1) of the 1988 Freedom of 
Information and Protection of Privacy Act, R.S.O. 
1990, c. F.31 (“Act” or “FIPPA”), provides that a 
head of a government institution “may refuse to 
disclose a record where the disclosure would reveal 
advice or recommendations of a public servant”. 
The Court is now called upon to determine whether 
a record containing policy options falls within the 
terms “advice” or “recommendations” in s. 13(1) 
and qualifies for exemption from disclosure. An 
Ad ju dicator in the Office of the Information and 
Privacy Commissioner of Ontario (“IPC”) ordered 
disclosure of the government records at issue in 
this appeal. The Adjudicator found that they did 
not qualify as advice or recommendations under 
s. 13(1). In my respectful opinion, the Adjudicator’s 
decision was unreasonable and cannot stand.


II. Factual Background


[4] John Doe is a lawyer practising in the area 
of tax law. He made an access to information re
quest after the Ministry of Finance (“Ministry”) 
amended a provision of the Ontario Corporations 
Tax Act, R.S.O. 1990, c. C.40, to eliminate the loop
hole created by Ontario’s legislation for tax haven  
corporations. The legislation was partially retro
active. On behalf of certain taxpayers con cerned  
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[2014] 2 R.C.S. 9untel  c.  ontario (finances)    Le juge Rothstein


effet partiellement rétroactif. Au nom de certains 
contribuables inquiets des conséquences de cette 
rétroactivité sur leur obligation fiscale, M. Untel a 
demandé l’accès à ce qui suit :


[traduction] [Tous] les documents ou parties des 
documents des ministères des Finances et du Revenu 
portant sur la rétroactivité et sur la date d’entrée en 
vigueur des modifications apportées aux paragra
phes 2(1) et (2) de la Loi sur l’imposition des sociétés, 
qui se sont appliquées dès le 11 mai 2005, y compris 
tous les documents faisant état de motifs de ne pas ren dre 
rétroactive l’application des paragraphes 2(1) et (2).


(Décision de la Commissaire, ordonnance PO
2872, 2010 CanLII 7691 («  ordonnance de la 
Commissaire »), p. 1)


[5] Le ministère a trouvé six documents, dont 
cinq sont visés par le pourvoi (les « documents »). 
Il s’agit d’ébauches non datées d’un exposé de 
choix de politiques concernant les dates d’entrée 
en vigueur possibles des modifications. Les docu
ments I à IV ont pour titre « Draft Option Paper : Tax 
Haven Corporations — Timing of Implementation » 
(Ébauche d’exposé sur une option : Sociétés éta
blies dans des paradis fiscaux — Calendrier de mise 
en œuvre) et exposent les différentes possibilités  
quant à la date de prise d’effet des modifications. 
Tous les documents, sauf le document IV, renfer
ment des indications explicites quant aux options 
qui ne sont pas recommandées. Intitulé « Note on 
Tax Avoidance Strategy » (Stratégie d’évitement de 
l’impôt), le document V fait état de trois options et 
renferme des indications dont on peut facilement 
inférer l’option que recommande l’auteur (arrêt de 
la Cour d’appel, 2012 ONCA 125, 109 O.R. (3d) 
767, par. 45; ordonnance de la Commissaire, p. 5).


[6] Selon le ministère, il s’agissait de versions 
d’un document utilisé lors de séances d’informa
tion du ministre, du sousministre et du sous 
minis tre adjoint, Finances et Bureau du budget et de 
la fiscalité. L’une des options a finalement été rete
nue, de sorte que les modifications ont emporté une 
obli gation fiscale partiellement rétroactive (arrêt 
de la C.A., par. 7; ordonnance de la Commissaire, 
p. 5).


about the impact of such retroactivity on their tax 
liability, Mr. Doe requested


[all] records or parts of records in the Ministry of Fi nance 
and the Ministry of Revenue which consider the issue of 
retroactivity and the effective date of the amendments 
to subsections 2(1) and (2) of the Corporations Tax Act, 
which was effective May 11, 2005, including all records 
which provide the reasons for not deciding to make 
subsections 2(1) and (2) retroactive.


(Commissioner’s decision, Order PO2872, 2010 
CanLII 7691 (“IPC Order”), at p. 1)


[5] The Ministry located six records, five of which 
are at issue in the present appeal (“Records”). The 
Records are undated drafts of a policy options pa
per examining the possible effective dates of the 
amendments. Records I through IV are entitled 
“Draft Option Paper: Tax Haven Corporations — 
Timing of Implementation” and set out options re
garding when the amendments could take effect.  
All the Records except Record IV include express 
statements regarding which options are not re com
mended. Record V, entitled “Note on Tax Avoid
ance Strategy”, lists three options and con tains a 
statement from which the author’s recom mended 
option can be easily inferred (Court of Appeal 
decision, 2012 ONCA 125, 109 O.R. (3d) 757, at 
paras. 45; IPC Order, at p. 5).


[6] According to the Ministry, the Records were 
versions of a paper that formed part of the briefi ngs 
of the Minister, Deputy Minister, Assistant Dep
uty Minister of Finance and the Office of Budget 
and Taxation. One of the options was eventually 
enacted, resulting in the amendments that im posed 
partially retroactive tax liability (C.A. decision, at 
para. 7; IPC Order, at p. 5).
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10 [2014] 2 S.C.R.john doe  v.  ontario (finance)    Rothstein J.


[7] Le ministère a mis la main sur les documents I 
à V, mais il a refusé leur communication en invo
quant l’exception prévue au par. 13(1) :


 13.  (1) [Conseils au gouvernement] La personne 
responsable peut refuser de divulguer un document qui 
aurait pour effet de révéler les conseils ou les recom
mandations émanant d’un fonctionnaire, d’une personne 
employée par une institution ou d’un expertconseil dont 
les services ont été retenus par cette institution.


L’accès aux documents  I à IV a été également  
refusé sur le fondement des exceptions à la com
mu ni ca tion prévues aux al. 15a) (effet de nuire à 
la poursuite des rapports intergouvernementaux) et 
18(1)d) (effet de nuire aux intérêts financiers ou à la 
gestion de l’économie). Ces dispositions ne sont pas 
en cause dans le présent pourvoi. Le document VI a 
été communiqué en partie.


III. Historique des procédures


A. Commissaire à l’information et à la protection 
de la vie privée de l’Ontario, ordonnance PO
2872, 2010 CanLII 7691


[8] L’arbitre Diane Smith du bureau de la Com
mis saire a ordonné la communication des docu
ments demandés. S’appuyant sur les arrêts Ontario 
(Minister of Transportation) c. Cropley (2005), 202  
O.A.C. 379 (« MOT »), par. 29, et Ontario (Minis
ter of Northern Development and Mines) c. Infor
mation and Privacy Commissioner (2005), 203 
O.A.C. 30, par. 8, elle conclut que pour faire l’objet 
de l’exception prévue au par. 13(1) relativement aux 
conseils ou aux recommandations, [traduction] 
« l’information contenue dans le document doit cor
respondre à une mesure qui sera finalement accep
tée ou rejetée par la personne conseillée » (p. 4). De 
plus, l’arbitre estime qu’aucun élément de preuve 
n’établit « clairement » que l’information contenue 
dans les documents a été transmise à une autre per
sonne. La recherche effectuée par le ministère n’a 
permis de découvrir aucune version définitive, ce 
qui donne à penser que l’information n’a jamais 
servi dans le cadre de ses délibérations ou de son 
pro cessus décisionnel (p. 8).


[7] The Ministry located and denied access to 
Records I through V on the basis of the s.  13(1) 
exemption:


 13.  (1) [Advice to government] A head may refuse 
to disclose a record where the disclosure would reveal 
advice or recommendations of a public servant, any other 
person employed in the service of an institution or a 
consultant retained by an institution.


Access to Records I through IV was denied also 
on the basis of the exemption to disclosure under 
ss. 15(a) (prejudice to intergovernmental relations) 
and 18(1)(d) (injury to financial interests or man
agement of the economy). These provisions are not 
at issue in this appeal. Record VI was disclosed in 
part.


III. Procedural History


A. Information and Privacy Commissioner of On
tario, Order PO2872, 2010 CanLII 7691


[8] IPC Adjudicator Diane Smith ordered dis
closure of the requested records. She concluded, 
based on the decisions of the Ontario Court of 
Appeal in Ontario (Minister of Transportation) 
v. Cropley (2005), 202 O.A.C. 379 (“MOT”), at 
para. 29, and Ontario (Minister of Northern Devel
op ment and Mines) v. Information and Privacy 
Com missioner (2005), 203 O.A.C. 30, at para. 8, 
that to qualify for the advice or recommendations 
exemption under s. 13(1), “the information in the 
re cord must suggest a course of action that will 
ulti mately be accepted or rejected by the person 
being advised” (p. 4). Further, she found that there 
was no “clear” evidence that the information in the 
Records was communicated to any other person. 
The Ministry’s search revealed no final version, 
suggesting to her that the information was never 
used in its deliberative or decisionmaking process 
(p. 8).
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[9] Pour ces deux motifs, l’exception prévue au 
par.  13(1) est jugée inapplicable. Selon l’arbitre, 
même si l’information contenue dans les docu ments 
a été communiquée à la personne conseillée, seules 
les parties qui précisent les options non privilé gi ées 
échappent à la communication. Le reste de l’infor
mation doit être communiqué puisqu’il ne révèle ni 
explicitement ni implicitement une mesure privi
légiée (p. 9).


B. Commissaire à l’information et à la protection 
de la vie privée de l’Ontario, ordonnance PO
2899R, 2010 CanLII 38808


[10]  Le ministère a demandé le réexamen de 
l’ordon nance de la Commissaire au motif qu’il 
n’avait pu présenter d’observations complètes lors 
de l’instance initiale. L’arbitre Smith a refusé. Elle 
n’a relevé aucun vice fondamental dans la procé
dure d’arbitrage. De plus, même si elle avait réex
a miné sa décision au vu des éléments de preuve 
supplémentaires présentés par le ministère quant  
à la transmission de l’information contenue dans 
les documents, elle estime qu’elle serait arrivée à la 
même conclusion. Le ministère n’a pas demandé le 
contrôle judiciaire de cette ordonnance.


C. Cour supérieure de justice de l’Ontario, 2011 
ONSC 2030 (CanLII)


[11]  Dans de brefs motifs, la Cour division naire 
rejette la demande de contrôle judiciaire du minis
tère visant l’ordonnance initiale de la Commis
saire. Elle convient avec l’arbitre que l’information 
conte nue dans le document, et non le document lui
même, doit avoir été transmise à quelque moment 
au décideur. Elle juge raisonnable la conclu sion de 
l’arbitre selon laquelle le ministère n’a pas démon
tré que l’information contenue dans les docu ments  
a été transmise, de sorte qu’elle n’a pas fait partie 
du processus délibératif (par. 6 et 8). La Cour divi
sionnaire conclut aussi au caractère rai sonnable de 
la conclusion de l’arbitre portant que les documents 
ne recommandent aucune mesure (par. 7).


[9] For these two reasons, the s. 13(1) exemption 
was found not to apply. Even if the information in 
the Records had been communicated to a person 
being advised, the Adjudicator found that only the 
portions indicating which option was not preferred 
would be exempted from disclosure. The remaining 
information had to be disclosed as it did not reveal 
a preferred course of action either expressly or by 
inference (p. 9).


B. Information and Privacy Commissioner of On
tario, Reconsideration Order PO2899R, 2010 
CanLII 38808


[10]  The Ministry applied for reconsideration 
of the IPC Order on the basis that it was unable 
to make full representations at the initial proceed
ing. Adjudicator Smith denied this application. She 
found no fundamental defect in the adjudication 
process. Moreover, even if she did reconsider her 
decision in light of additional evidence presented 
by the Ministry regarding communication of the 
information in the Records, she stated that she 
would have reached the same conclusion. The 
Ministry did not seek judicial review of the Re
consideration Order.


C. Ontario Superior Court of Justice, 2011 ONSC 
2030 (CanLII)


[11]  In brief reasons, the Divisional Court dis
missed the Ministry’s application for judicial re
view of the initial IPC Order. The Divisional Court 
agreed with the Adjudicator that the information 
contained in the record — not the record itself — 
must have been communicated at some point to 
the decision maker. The Adjudicator’s conclusion 
that the Ministry did not demonstrate that the in
formation in the Records was ever communicated, 
and thus was not part of the deliberative process, 
was held to be reasonable (paras. 6 and 8). It also 
held that the Adjudicator’s conclusion that the 
Records contained no recommended course of ac
tion was reasonable (para. 7).
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D. Cour d’appel de l’Ontario, 2012 ONCA 125, 
109 O.R. (3d) 767


[12]  La Cour d’appel estime que l’ordonnance 
de la Commissaire est déraisonnable, elle accueille 
l’appel et elle ordonne le renvoi du dossier à la 
Com missaire.


[13]  Selon le juge Rosenberg, l’arbitre commet 
deux erreurs fondamentales dans son interpréta
tion du par. 13(1) : premièrement, elle conclut que 
la disposition exige la preuve que l’information 
contenue dans les documents a effectivement été 
trans mise au décideur ultime et, deuxièmement, que 
le par. 13(1) ne s’applique qu’à l’information qui  
recom mande une seule mesure au décideur (par. 25).


[14]  Selon lui, le par. 13(1) n’exige pas du minis
tère qu’il établisse que le document en cause est 
parvenu au décideur final (par. 26). Les conseils 
ou les recommandations contenus dans l’ébauche  
d’un énoncé de politique font invariablement par
tie des délibérations préalables à la décision défini
tive et sont donc protégés au par. 13(1) (par. 27).


[15]  Qui plus est, limiter l’application du par.   
13(1) aux situations où l’adoption d’une seule 
mesure est considérée serait déraisonnable et [tra


duc tion] «  dépouillerait presque entière ment le 
par. 13(1) de toute signification réelle » (par. 29). 
La disposition s’applique donc aux con seils qui 
portent sur différentes options, même si aucune en 
particulier n’est préconisée. Tels sont les motifs 
pour lesquels l’appel est accueilli.


IV. Questions en litige


[16]  Le pourvoi soulève deux questions :


1. L’interprétation par la Commissaire des termes 
« conseils » et « recommandations » employés 
au par. 13(1) estelle raisonnable?


2. La Commissaire pouvaitelle raisonnablement 
conclure que les documents devaient avoir été 
transmis pour faire l’objet de l’exception pré
vue au par. 13(1)?


D. Ontario Court of Appeal, 2012 ONCA 125, 109 
O.R. (3d) 757


[12]  The Court of Appeal found the IPC Order to 
be unreasonable, allowed the appeal and ordered 
the matter remitted to the IPC.


[13]  In Rosenberg J.A.’s opinion, the Adjudica
tor made two fundamental errors in her interpreta
tion of s. 13(1): first, that s. 13(1) requires evidence  
that the information in the Records actually went to 
the final decision maker, and second, that s. 13(1) 
only applies to information that recommends a sin
gle course of action to the decision maker (para. 25).


[14]  In his opinion, s. 13(1) does not require the 
Ministry to prove that the document at issue went to 
the ultimate decision maker (para. 26). The advice 
or recommendations contained in draft policy 
papers will invariably form a part of the deliberative 
process leading to a final decision, and are thus 
protected by s. 13(1) (para. 27).


[15]  Further, limiting s. 13(1) to situations where 
only a single course of action is considered would 
be unreasonable, and would “all but denude s. 13(1) 
of any real meaning” (para. 29). It therefore applies 
to advice on a range of different options, even if 
it does not include a specific recommendation on 
which option to take. For these reasons, the appeal 
was allowed.


IV. Issues


[16]  There are two issues:


1. Was the interpretation by the IPC of advice and 
recommendations in s. 13(1) reasonable?


2. Was it reasonable for the IPC to require com
mu nication of the Records to qualify for the 
s. 13(1) exemption?
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V. Analyse


A. Norme de contrôle


[17]  Les parties conviennent — et la jurispru dence 
confirme — que la norme de contrôle applicable est 
celle de la raisonnabilité. La Commissaire a droit 
à la déférence lorsqu’elle interprète et applique sa 
loi constitutive (Dunsmuir c. NouveauBrunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190; voir également 
Alberta (Information and Privacy Commissioner) c. 
Alberta Teachers’ Association, 2011 CSC 61, [2011]  
3 R.C.S. 654, par.  30 et 39; Newfoundland and 
Labrador Nurses’ Union c. TerreNeuveetLabra dor  
(Conseil du Trésor), 2011 CSC 62, [2011] 3 R.C.S.  
708, par. 13; Canada (Commission cana dienne des 
droits de la personne) c. Canada (Procu reur général), 
2011 CSC 53, [2011] 3 R.C.S. 471, par. 24).


B. Interprétation du par.13(1) — Conseils et recom 
mandations


[18]  Selon la méthode moderne d’interprétation 
des lois, il faut considérer les termes employés au 
par. 13(1) dans leur contexte global en suivant le 
sens ordinaire et grammatical qui s’harmonise avec 
l’économie de la loi, l’objet de la loi et l’intention 
du législateur (R. Sullivan, Sullivan on the Cons
truc tion of Statutes (5e  éd. 2008), p.  1; Rizzo & 
Rizzo Shoes Ltd. (Re), [1998] 1 R.C.S. 27, par. 21).


[19]  Les documents en cause correspondent aux 
ébauches d’un choix de politiques en vue d’une 
déci sion quant au moment de l’entrée en vigueur 
de modi fications apportées à une loi ontarienne afin 
d’éliminer une échappatoire dont se prévalaient les 
sociétés établies dans des paradis fiscaux, à savoir 
dans quelle mesure ces modifications devaient 
avoir un effet rétroactif. La question est celle de 
savoir si un tel choix constitue des conseils ou des 
recommandations et fait ainsi l’objet de l’exception 
à la communication prévue au par. 13(1).


(1) Texte


[20]  Les termes « conseils » et «  recommanda
tions » ne sont pas définis dans la Loi.


V. Analysis


A. Standard of Review


[17]  The parties agree, and the case law supports, 
that the applicable standard of review is rea son
ableness. The IPC is owed deference in inter pret
ing and applying its enabling statute (Dunsmuir v. 
New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190;  
see also Alberta (Information and Privacy Com
missioner) v. Alberta Teachers’ Association, 2011 
SCC 61, [2011] 3 S.C.R. 654, at paras. 30 and 39;  
Newfoundland and Labrador Nurses’ Union v. New
foundland and Labrador (Treasury Board), 2011  
SCC 62, [2011] 3 S.C.R. 708, at para.  13; and 
Can ada (Canadian Human Rights Commission) v. 
Can ada (Attorney General), 2011 SCC 53, [2011]  
3 S.C.R. 471, at para. 24).


B. Interpretation of Section 13(1): Advice and Rec
om men dations


[18]  The modern approach to statutory interpre
tation requires the words of s. 13(1) to be read in 
their entire context and according to their gram
matical and ordinary sense, harmoniously with 
the scheme and object of the Act and the intention 
of the legislature (R. Sullivan, Sullivan on the 
Construction of Statutes (5th ed. 2008), at p.  1; 
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, 
at para. 21).


[19]  The Records in question constitute drafts 
of policy options for purposes of a decision as 
to when amendments to Ontario legislation to 
elim inate a loophole for tax haven corpora tions 
should take effect — in particular, to what extent 
the amendment should have retroactive effect. 
The question is whether policy options such as 
these constitute advice or recommendations, and 
thus qualify for exemption from disclosure under 
s. 13(1).


(1) Text


[20]  “[A]dvice” and “recommendations” are not 
defined in the Act.
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[21]  Dans l’arrêt MOT, la Cour d’appel se 
prononce sur la même question que celle dont notre 
Cour est aujourd’hui saisie. Elle examine diver ses 
définitions lexicographiques des termes «  con
seils » et « recommandations ». Selon elle, les « con
seils » peuvent être définis comme des [traduction] 
« recom mandations en vue d’une décision, ainsi que 
de simples renseignements » (par. 24). Elle estime  
toutefois que voir dans les « conseils » des rensei
gnements en général conférerait un sens si large à 
ce terme que l’objet de la LAIPVP en serait con tre
carré. Elle reconnaît néanmoins qu’on doit pouvoir 
attribuer aux termes « conseils » et « recom man
dations » des sens différents (par. 29).


[22]  La Cour d’appel conclut en outre que [tra


duc tion] « le terme “conseils” peut être inter prété 
d’une manière plus large que le terme “recom man
dations” » (par. 29). Elle établit cependant une dis
tinc tion entre eux en concluant que « les “recom
man da tions” peuvent être assimilées à ce qui 
“tou che à une mesure préconisée” de manière plus 
explicite et précise par rapport aux “conseils”  », 
alors que le terme « “conseils” [. . .] comprend tout  
élé  ment qui permet de tirer des inférences quant à 
une mesure recommandée, mais qui ne constitue 
pas en soi une recommandation précise » (ibid.). 
Lors de leurs plaidoiries devant notre Cour, la Com  
mis  saire à l’information et à la protection de la vie 
privée de la ColombieBritannique et l’Asso cia
tion canadienne des libertés civiles ont établi une 
distinction sembla ble, à savoir que la « recom man
dation  » constituerait une pro po si tion expresse, 
alors que le « conseil » équi vau drait simple ment à 
une recommandation implicite (trans crip tion, p. 52 
et 57).


[23]  En l’espèce, l’arbitre du bureau de la 
Commis saire a appliqué l’arrêt MOT. Selon elle, 
pour constituer des «  conseils  » et des «  recom
man dations » au sens du par. 13(1), [traduction] 
«  l’information contenue dans le document doit 
pro poser une mesure qui sera finalement accep
tée ou rejetée par la personne conseillée » (p. 4). 
Je conviens que l’élément qui touche une mesure 
préconisée qui sera en fin de compte acceptée ou 
rejetée par la personne conseillée entre dans la 
catégorie des «  recommandations  » au sens du 
par. 13(1).


[21]  In MOT, the Court of Appeal was confronted 
with the same issue as is now before this Court. In 
that case, it canvassed various dictionary defini
tions of the terms “advice” and “recommendations”.  
As it noted, the term “advice” could be defined as a  
“recommendation regarding a decision, as well 
as simply information or intelligence” (para. 24). 
How ever, it concluded that interpreting the term 
“advice” as information or intelligence would be so  
broad as to be inconsistent with the purpose of the 
FIPPA. Nonetheless, it did recognize that room 
should be left for the terms “advice” and “rec om
mendations” to have distinct meanings (para. 29).


[22]  The Court of Appeal also found that “‘[a]d  
vice’ may be construed more broadly than ‘recom
mendation’” (para. 29). However, it distinguished 
these terms by finding that “‘recommendation’ may 
be understood to ‘relate to a suggested course of ac
tion’ more explicitly and pointedly than ‘advice’”, 
while “‘[a]dvice’ . . . encompass[es] material that 
permits the drawing of inferences with respect to 
a suggested course of action, but which does not 
it self make a specific recommendation” (ibid.). In 
oral argument in this Court, the Information and 
Privacy Commissioner of British Columbia and the 
Canadian Civil Liberties Association made a similar 
distinction: that while “recommendation” is an ex
press suggestion, “advice” is simply an implied rec
ommendation (transcript, at pp. 52 and 57).


 


[23]  In this case, the IPC Adjudicator applied 
MOT. She found that to qualify as “advice” and 
“rec ommendations” under s. 13(1), “the informa
tion in the record must suggest a course of action 
that will ultimately be accepted or rejected by the 
person being advised” (p. 4). I accept that material 
that relates to a suggested course of action that 
will ultimately be accepted or rejected by the per
son being advised falls into the category of “rec
ommendations” in s. 13(1).
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[24]  Or, il me semble que l’approche adoptée 
dans l’arrêt MOT et par l’arbitre ne permet pas 
d’attri buer des sens différents aux termes «  con
seils » et « recommandations ». Une recommanda
tion, qu’elle soit explicite ou inférée, demeure une 
recommandation. Le « conseil » doit avoir un sens 
différent. Je conviens avec le juge Evans que, dans 
l’affaire 3430901 Canada Inc. c. Canada (Ministre 
de l’Industrie), 2001 CAF 254, [2002] 1 C.F. 421 
(« Telezone »), par sa décision de soustraire « avis [le 
terme employé dans le contexte fédéral] ou recom
mandations  » à la com munication, le légis lateur  
a dû vouloir que le terme « avis » ait un sens plus 
général que le terme « recommandations » (par. 50  
(soulignement sup primé)). Sinon, il y aurait redon
dance. Parce qu’elle ne permet pas de distinguer les 
« conseils » des « recom mandations », la décision 
de l’arbitre est déraisonnable.


(2) Contexte


[25]  La question demeure : le terme « conseils » 
figurant au par.  13(1) doitil être interprété de 
manière à inclure ou à exclure un document qui 
relate un choix de politiques établi par un fonc tion
naire, une personne employée par une institution 
ou un expertconseil dont une institution retient 
les services? Pour trancher, il faut définir le terme 
« choix de politiques » avant d’examiner le contexte 
du par. 13(1) et de la LAIPVP, ainsi que leur his
torique législatif et leur objet.


[26]  Un choix de politiques consiste dans l’énu
mération des différentes mesures susceptibles 
d’être acceptées ou rejetées aux fins d’une déci sion. 
Il s’agit, par exemple, pour le fonctionnaire, de 
recen ser et d’examiner les décisions possibles. En 
d’autres termes, c’est de l’analyse critique, et non 
de l’information objective.


[27]  Le document qui relate un choix de politi
ques peut revêtir plusieurs formes. Il peut offrir un 
choix complet de politiques aux fins d’une déci
sion donnée, y compris toutes les avenues con ce
vables, ou faire état seulement des solutions que 
le fonctionnaire juge les plus valables. Il peut éga
lement présenter les avantages et les inconvé nients 


[24]  However, it appears to me that the ap
proach taken in MOT and by the Adjudicator left no  
room for “advice” to have a distinct meaning from 
“recommendation”. A recommendation, whether ex
press or inferable, is still a recommendation. “[A]d  
vice” must have a distinct meaning. I agree with 
Evans J.A. in 3430901 Canada Inc. v. Canada (Min
ister of Industry), 2001 FCA 254, [2002] 1 F.C. 
421 (“Telezone”), that in exempting “advice or rec
ommendations” from disclosure, the legislative in
tention must be that the term “advice” has a broader 
meaning than the term “recommendations” (para. 50  
(emphasis deleted)). Otherwise, it would be re
dun dant. By leaving no room for “advice” to have 
a distinct meaning from “recommendation”, the 
Adju dicator’s decision was unreasonable.


(2) Context


[25]  The question remains: should the term “ad
vice” in s. 13(1) be construed as including or exclud
ing a record containing policy options pre pared by 
a public servant, any other person employed in the 
service of an institution or a consultant retained by 
an institution? Answering this question requires 
that policy options be defined before turning to the 
context of s. 13(1) and the FIPPA, followed by their 
legislative history and purpose.


[26]  Policy options are lists of alternative courses 
of action to be accepted or rejected in relation to 
a decision that is to be made. They would include 
matters such as the public servant’s identification 
and consideration of alternative decisions that 
could be made. In other words, they constitute an 
evaluative analysis as opposed to objective infor
mation.


[27]  Records containing policy options can take 
many forms. They might include the full range of 
policy options for a given decision, comprising all 
conceivable alternatives, or may only list a subset 
of alternatives that in the public servant’s opinion 
are most worthy of consideration. They can also 
include the advantages and disadvantages of each 
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de chacune des politiques, comme c’est le cas des 
documents visés en l’espèce. Un exposé moins 
exhaustif peut néanmoins constituer un choix de 
politiques. Par exemple, un fonctionnaire peut dres
ser la liste de toutes les solutions possibles, puis 
attendre que le décideur lui indique quelles solu
tions justifient un examen approfondi. Ou encore, 
lorsque les avantages et les inconvénients d’un 
choix de politiques sont tenus pour évidents ou ont 
déjà été débattus de vive voix ou examinés dans 
une version antérieure, le choix de politiques peut 
se passer d’explications supplémentaires. Dans la 
mesure où l’énumération fait état de différentes 
mesu res possibles aux fins d’une décision, il s’agit 
d’un choix de politiques.


[28]  Dans l’arrêt Telezone, le juge Evans conclut 
que la formulation d’options de politiques consti
tue un avis [le terme employé dans le contexte fédé
ral] au sens de la disposition analogue de la Loi 
sur l’accès à l’information, L.R.C. 1985, ch. A1  
(par. 6164).


[29]  Les paragraphes 13(2) et (3) de la loi onta
rienne offrent des pistes quant à savoir si un choix 
de politiques équivaut à des conseils au sens du 
par. 13(1). (Les dispositions législatives pertinen tes 
sont reproduites en annexe.) La partie intro duc tive  
du par. 13(2) dispose que, «  [m]algré le paragra
phe (1), la personne responsable ne doit pas refuser, 
en vertu de ce paragraphe, de divulguer un document 
qui comporte l’un des éléments suivants », à savoir 
les 12  éléments d’information énumérés ensuite. 
Elle indique que le législateur a envisagé que le 
terme «  conseils  » employé au par.  13(1) puisse 
avoir une portée générale, d’où le par. 13(2). Je ne 
dis pas que ce libellé introductif prouve que le terme  
« conseils » employé au par. 13(1) s’entend de toute 
information non mentionnée au par.  13(2), mais 
bien qu’il indique que le législateur était conscient 
du fait que le terme « conseils » pouvait être inter
prété largement.


[30]  L’examen de la nature des exceptions  
énu mérées au par.  13(2) permet de mieux cerner 
l’inten tion du législateur quant au sens qu’il a voulu  
don ner au terme « conseils » employé au par. 13(1). 
On peut poser deux catégories d’exceptions : celle 


option, as do the Records here. But the list can also 
be less fulsome and still constitute policy options. 
For example, a public servant may prepare a list 
of all alternatives and await further instructions 
from the decision maker for which options should 
be considered in depth. Or, if the advantages and 
dis advantages of the policy options are either per
ceived as being obvious or have already been can
vassed orally or in a prior draft, the policy options 
might appear without any additional explanation. 
As long as a list sets out alternative courses of ac
tion relating to a decision to be made, it will con
stitute policy options.


[28]  In Telezone, Evans J.A. found that policy 
op tions constitute advice under the analogous pro
vision in the federal Access to Information Act, 
R.S.C. 1985, c. A1 (paras. 6164).


[29]  Some guidance as to whether policy op
tions constitute advice in Ontario under s. 13(1) is 
provided by ss. 13(2) and (3). (The relevant statutory 
provisions are set forth in the Appendix.) The 
opening words of s. 13(2) state: “Despite subsec
tion (1), a head shall not refuse under subsection (1)  
to disclose a record that contains . . .” followed by 
a list of 12 types of information. These opening 
words indicate that the potentially broad scope of 
the term “advice” under s. 13(1) was in the mind 
of the legislature and was the reason for s. 13(2). 
I do not suggest that the opening words of s. 13(2) 
provide proof that “advice” in s. 13(1) includes all 
con ceivable information not listed in s. 13(2). But 
they are an indication that the legislature was aware 
that “advice” was open to being broadly construed.


[30]  Greater insight into what the legislature 
intended with the term “advice” in s. 13(1) is pro
vided by considering the nature of some of the ex
ceptions listed in s. 13(2). The exceptions in s. 13(2) 
can be divided into two categories: objective  
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visant les documents qui renferment une infor
ma tion objective et celle visant certains types de 
documents susceptibles de renfermer des conseils 
et des recommandations.


[31]  Les quatre premiers alinéas du par.  13(2) 
visent le document qui comporte a)  de la docu
mentation portant sur des faits, b)  un sondage 
sta tisti que, c)  le rapport d’un estimateur et d) un 
rapport sur d’éventuelles répercussions sur l’envi
ron nement. Ce sont là des exemples de ce qui pour
rait constituer des éléments d’information objective. 
Dans l’arrêt Telezone, le juge Evans établit une dis
tinction entre ce genre d’information objective et le 
point de vue d’un fonctionnaire sur la prise d’une 
décision, lequel entre selon lui dans la catégorie des 
« avis » [le terme employé dans le contexte fédéral] 
qui bénéficient de l’exception analogue prévue par 
la loi fédérale. Il dit ce qui suit au par. 63 :


 . . . une note de service à l’intention du ministre 
indiquant qu’une décision doit être prise sur une ques tion, 
précisant les points saillants d’une demande ou pré sen
tant une gamme d’options de politique sur une question 
comporte implicitement le point de vue de l’auteur sur 
ce que devrait faire le ministre, la manière dont il devrait 
envisager une question ou les paramètres de la décision 
à prendre. [. . .] On ne peut pas dire [que ces éléments] 
servent simplement à informer le ministre de questions 
qui, par leur nature, sont largement factuelles.


Le fait que le législateur a jugé bon d’énumérer 
quatre types d’information objective au par. 13(2) 
donne à penser qu’il était conscient de la possibi lité 
que, sinon, le terme « conseils » puisse être inter
prété de façon à englober ces éléments, de sorte 
que la portée de ce terme devait être expressément 
restreinte.


[32]  Les autres exceptions prévues aux al. 13(2)e) 
à l) visent des rapports, des plans, des études et des 
décisions qui relèvent de catégories bien définies 
et qui doivent être communiqués même s’ils ren
fer ment des conseils ou des recommandations. Il 
s’agit, par exemple, i)  de plans définitifs en vue 
de la modification d’un programme existant ou de 
l’établissement d’un nouveau programme, j) et k)  
des rapports de comités mis sur pied pour établir de 
tels rapports et l) des motifs à l’appui d’une décision 


infor mation, and specific types of records that could 
con tain advice and recommendations.


[31]  The first four paragraphs in s. 13(2) are (a)  
factual material, (b) a statistical survey, (c) an eval
uator’s report, and (d) an environmental impact 
state ment. These are examples of what might be 
considered objective information. In Telezone, 
Evans J.A. distinguished this type of objective in
formation seen in s. 13(2) from a public servant’s 
opinion pertaining to a decision that is to be made, 
which he concluded would fall within the scope of 
“advice” in the analogous federal exemption. At 
paragraph 63, he stated:


 . . . a memorandum to the Minister stating that 
something needs to be decided, identifying the most 
salient aspects of an application, or presenting a range 
of policy options on an issue, implicitly contains the 
writer’s view of what the Minister should do, how the 
Minister should view a matter, or what are the parame
ters within which a decision should be made. . . . They 
cannot be characterized as merely informing the Minister 
of matters that are largely factual in nature.


The fact that the legislature saw fit to include four 
categories of objective information in s. 13(2) sug
gests that it was aware that “advice” could oth er
wise be construed as covering such materials, and 
should therefore be expressly limited.


[32]  The remaining exceptions in s. 13(2), para
graphs (e) to (l), require reports, plans, studies and 
decisions that fit into very specific and precisely 
defined categories to be disclosed even if they con
tain advice or recommendations. For example, (i) 
final plans to establish or change a program, (j) 
and (k) reports of committees if the purpose of 
the committee was to prepare such reports, and 
(l) reasons supporting a final decision based on an 
exer cise of discretionary power, are some of the 
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définitive fondée sur l’exercice d’un pouvoir dis cré
tionnaire. Ces documents ne renferment pas tou
jours des conseils ou des recommandations, mais 
lorsque c’est le cas, le par. 13(2) fait en sorte que le 
par. 13(1) ne les soustraie pas à la communication.


[33]  Il appert des exceptions bien circonscrites 
du par. 13(1) que le législateur a tenu compte des 
circonstances dans lesquelles les documents, même 
s’ils pouvaient comporter des conseils ou des recom
mandations, devaient néanmoins être commu ni
qués. Il est révélateur que, après s’être penché, au 
par. 13(2), sur les types de documents qui devaient 
être communiqués même s’ils renfermaient des 
« con seils ou [d]es recommandations », le législa
teur n’a pas fait du choix de politiques une catégorie 
distincte.


[34]  Le paragraphe 13(3) prévoit que, malgré le 
par.  13(1), la communication d’un document ne 
doit pas être refusée « si la personne responsable 
[de l’institution] l’a publiquement cité comme 
ayant servi de fondement à une décision ou à la 
formulation d’une politique  ». Il s’ensuit néces
sai re ment que la communication d’un document 
qui a « servi de fondement à une décision ou à la 
for mulation d’une politique  », mais qui n’a pas 
été publiquement cité à ce titre, peut être refusée 
en application du par. 13(1). Le fondement d’une 
décision ou de la formulation d’une politique 
s’entend de ce sur quoi repose ou s’appuie la déci
sion ou la politique. Il ne s’agit pas forcément d’une 
recommandation expresse ou implicite, mais il peut 
s’agir d’un choix de politiques. Dès lors, le terme 
« conseils » employé au par. 13(1) peut englober 
le point de vue d’un fonctionnaire sur un choix de 
politiques soumis à l’examen du décideur.


[35]  Les appelants font valoir que, le terme 
« choix de politiques » faisant expressément l’objet 
de l’exception prévue à l’al. 12(1)b) pour les docu
ments du Conseil exécutif, on peut conclure de son 
absence au par. 13(1) que le législateur n’a pas voulu 
que le document qui relate un choix de politiques, 
tels les documents considérés en l’espèce, fasse 
l’objet de l’exception prévue au par. 13(1). Je ne 
peux malheureusement pas faire droit à leur préten
tion. Le terme « conseils » a une portée assez large 
pour englober le « choix de politiques ». J’estime 


records that must be disclosed. Such records will 
not always contain advice or recommendations, 
but when they do, s. 13(2) ensures that they are not 
protected from disclosure by s. 13(1).


[33]  The implication of these precisely defined 
exceptions to the s.  13(1) exemption is that the 
legislature had regard for the circumstances under 
which advice or recommendations might be in
cluded in such records but should nevertheless be 
disclosed. It is telling that the legislature, having 
turned its mind in s. 13(2) to the specific types of 
records that should be disclosed even though they 
might contain “advice or recommendations”, did not  
include policy options as a discrete category.


[34]  Section 13(3) provides that despite s. 13(1), 
disclosure shall not be refused “where the head [of 
the institution] has publicly cited the record as the 
basis for making a decision or formulating a pol icy”. 
The necessary implication is that where a record 
that does contain “the basis for making a deci sion 
or formulating a policy” has not been publicly 
cited, disclosure may be refused under s. 13(1). The 
basis for making a decision or formulating a pol
icy is the foundation or support for the decision or 
policy. It is not necessarily an express or implied 
recommendation but could include policy options. 
This suggests that “advice” in s. 13(1) would include 
the public servant’s view of policy options to be  
considered by the decision maker.


[35]  The appellants argue that since the term “pol
icy options” is expressly included in the s. 12(1)(b) 
exemption for Cabinet records, the absence of that 
term in s. 13(1) means that policy options, such as 
the Records at issue here, were not intended to be 
included in the s. 13(1) exemption. With re spect, I 
cannot agree. The term “advice” is broad enough 
to include “policy options”. I find it more sig nifi
cant that “policy options” was not included in the 
s. 13(2) exceptions to s. 13(1) than that it was in
cluded in s. 12(1)(b). Had the legislature wanted to 
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que l’omission du «  choix de politiques  » parmi 
les exceptions à l’application du par. 13(1) prévues 
au par.  13(2) est encore plus significative que sa 
mention à l’al. 12(1)b). Si le législateur avait voulu 
que l’exception prévue au par. 13(1) ne s’applique 
pas au document qui relate un choix de politiques, 
il aurait pu mentionner celuici parmi les exceptions 
énumérées au par. 13(2). L’emploi du terme « choix 
de politiques » à l’al. 12(1)b) ne saurait à lui seul 
empê cher le terme général « conseils » employé au 
par. 13(1) de s’entendre d’un choix de politiques.


(3) Historique législatif


[36]  La Commissaire soutient qu’il appert du 
rapport de la commission Williams que l’exception 
à la communication prévue au par. 13(1) ne devait 
pas s’appliquer au choix de politiques (Ontario, 
Public Government for Private People : The Report 
of the Commission on Freedom of Information and 
Individual Privacy (1980) («  rapport de la com
mission Williams »)). Ce rapport a été rédigé par une 
commission établie en 1977 par le gouvernement de 
l’Ontario pour se pencher sur l’accès à l’information 
et la protection de la vie privée au sein de l’État et 
formuler des recommandations sur le sujet (p. 53).  
Le rapport est admissible comme preuve de l’histo
rique législatif, mais je lui accorde peu de poids aux 
fins de déterminer la portée du par. 13(1) (Sullivan, 
p. 612614).


[37]  Dans l’arrêt Ontario (Sûreté et Sécurité 
publi que) c. Criminal Lawyers’ Association, 2010 
CSC 23, [2010] 1 R.C.S. 815 (« Ontario c. CLA »), 
par.  55, notre Cour reconnaît que la LAIPVP 
s’inscrit dans la foulée du rapport de la commission 
Williams. Or, la commission n’a pas proposé le 
libellé de l’art. 13 déterminé par le législateur. Elle 
n’a pas non plus recommandé l’adoption de ce qui 
correspond au par. 13(2) et à l’art. 23 (Ontario c. 
CLA, par. 2627 et 55; rapport de la commission 
Williams, p.  289293), deux dispositions qui ont 
une incidence sur l’application du par.  13(1). 
Rappe lons que le par. 13(2) prévoit de nombreu
ses excep tions à l’application du par. 13(1). Quant 
à l’art. 23, qui précise que l’exception visée au 
par. 13(1) ne s’applique pas « si la nécessité mani
feste de divulguer le document dans l’intérêt 
public l’emporte sans conteste sur la fin visée par 


exclude records containing policy options from the 
s. 13(1) exemption, it could have included them in 
the s. 13(2) exceptions. Mere use of the term “pol
icy options” in s.  12(1)(b) does not preclude the 
broader term “advice” in s. 13(1) from including 
pol icy options.


(3) Legislative History


[36]  The IPC argues that the Williams Com mis
sion Report indicates that policy options were not 
intended to qualify for exclusion from disclosure 
under s.  13(1) (Ontario, Public Government for 
Private People: The Report of the Commission on 
Freedom of Information and Individual Privacy 
(1980) (“Williams Commission Report”)). The re
port was prepared by a commission established 
in 1977 by the government of Ontario to study 
and make recommendations concerning access 
to information and personal privacy in the gov
ern mental context (p. 53). Although the report is 
admissible as legislative history, I would assign  
it limited weight with respect to defining the scope 
of s. 13(1) (Sullivan, at pp. 61214).


[37]  This Court has recognized that the FIPPA is 
based on the Williams Commission Report (Ontario 
(Public Safety and Security) v. Criminal Lawyers’ 
Association, 2010 SCC 23, [2010] 1 S.C.R. 815 (“On
tario v. CLA”), at para. 55). However, the enacted 
words of s.  13 were not proposed in that report. 
Nor did the report recommend what was enacted  
as ss. 13(2) and 23 (Ontario v. CLA, at paras. 2627 
and 55; Williams Commission Report, at pp. 289
93). Both of these provisions affect the application 
of s. 13(1). As discussed above, s. 13(2) provides 
numerous exceptions to the s.  13(1) exemption. 
With respect to s. 23, by providing that the s. 13(1) 
exemption can be overridden “where a compelling 
public interest in the disclosure of the record clearly 
outweighs the purpose of the exemption”, s. 23 lim
its the application of the s. 13(1) exemption in a 
manner not discussed or otherwise recommended 
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l’exception », il a pour effet de limiter l’application 
de l’exception prévue au par. 13(1) d’une manière 
qui n’a pas fait l’objet d’un examen par la com
mission, ni n’a par ailleurs été recommandée dans 
son rapport. J’en infère que l’équilibre voulu par le 
législateur entre le droit d’accès à l’information et 
l’exception applicable aux « conseils » a été établi 
par l’inclusion du par. 13(2) et de l’art. 23, plutôt 
que par quelque limitation non énoncée de la portée 
du mot « conseils » employé au par. 13(1).


[38]  Outre les différences de nature substantielle 
entre la Loi et le rapport de la commission Williams, 
le contexte dans lequel le rapport a été rédigé et les 
événements survenus entre sa publication et l’adop
tion de la LAIPVP me font également hésiter à lui 
accorder beaucoup d’importance aux fins de la 
détermination de l’intention du législateur quant à la 
portée du par. 13(1). Le rapport a été déposé en 1980,  
soit huit ans avant l’adoption de la LAIPVP. Au 
début des années 1980, un projet de loi sur l’accès 
à l’information a été présenté à l’assemblée légis
lative, mais il n’a jamais été adopté. On doit la 
LAIPVP à un autre gouvernement, qui l’a adoptée 
quel ques années plus tard.


[39]  De plus, au moment de la rédaction du rap
port, la loi fédérale américaine Freedom of Infor
mation Act, 5 U.S.C. § 552 (1970), était le principal 
modèle de loi sur l’accès à l’information dont dis
posait la commission. Dans son rapport, cette der
nière examine le régime américain en détail à la 
rubri que portant sur l’exception relative aux con
seils ou aux recommandations. Elle ne fait que briè
vement état du projet de loi canadien qui a pré  cédé 
la Loi sur l’accès à l’information. Il est révé la teur 
que le par. 13(1) ne ressemble à aucune dispo sition 
de la loi américaine examinée par la commission 
Williams (p. 290, 292293). Il s’appa rente plutôt 
en substance à la disposition sur les conseils ou les 
recom mandations du projet de loi fédéral antérieur 
et de la loi fédérale adoptée après la publication du 
rapport (Loi sur l’accès à l’infor mation, al. 21(1)b)).  
En toute déférence, j’estime donc qu’on ne saurait 
présumer que le rapport per met de bien cerner 
l’inten tion du législateur quant à la portée du mot 
« conseils » employé au par. 13(1) de la LAIPVP.


by the Williams Commission Report. I would infer 
that the balance chosen by the legislature between 
the right of access and the exemption for “advice” 
was achieved by the inclusion of ss. 13(2) and 23 
rather than by some unstated limitation on the term 
“advice” in s. 13(1).


[38]  In addition to the substantive differences 
between the Act and the Williams Commission 
Report, the context in which the report was writ
ten and intervening events between the issuance 
of the report and the enactment of the FIPPA also 
cause me to be hesitant to assign it much weight 
in determining the legislative intent regarding the 
scope of s.  13(1). The report was submitted in 
1980, eight years before enactment of the FIPPA. 
In the early 1980s, an access to information bill had 
been introduced into the legislature but was never 
enacted. The FIPPA was brought in by a different 
government some years later.


[39]  Further, at the time the report was written, 
the U.S. federal Freedom of Information Act, 5 
U.S.C. § 552 (1970), was the main enacted free
dom of information statute available for consider
ation. The Williams Commission Report discusses 
the Amer ican experience at length in its section 
on the advice or recommendations exemption. It 
only briefly mentions the Canadian Parliament’s 
bill that was a precursor to the federal Access to 
Information Act. It is significant that s. 13(1) does 
not resemble any U.S. provision considered by the 
Williams Commission Report (pp. 290 and 292
93). Instead, it is substantively similar to the advice 
or recommendations provision in both the earlier 
federal bill and the federal Act enacted after the 
report was published (Access to Information Act, 
s.  21(1)(b)). Accordingly, in my respectful view, 
the report cannot be assumed to accurately reflect 
the legislative intent with respect to the scope of 
“advice” in s. 13(1) of the FIPPA.
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[40]  On allègue que les lois sur l’accès à l’infor
mation de huit autres provinces comprennent des 
dispositions semblables au par.  13(1), mais que 
cellesci soustraient explicitement à la communi
ca tion les documents qui font état d’«  un choix 
de politiques » (se reporter au par. 80 du mémoire 
de M.  Untel pour les renvois aux dispositions 
provinciales). M. Untel fait valoir que la mention 
des documents contenant un choix de politiques 
dans les dispositions de ces autres ressorts permet 
de conclure que le mot « conseils » employé dans la 
loi ontarienne doit être interprété de façon à exclure 
de tels documents. Même si, pour interpréter une 
loi, il peut être utile de consulter les lois apparen
tées d’autres ressorts, la comparaison n’est pas 
déter minante (Sullivan, p. 419). La démarche est 
d’autant moins pertinente que le terme «  choix 
de politiques  » a été ajouté aux dispositions des 
autres provinces après l’adoption du par. 13(1) de la 
LAIPVP. Je ne peux inférer que le choix de poli tiques 
échappe à la portée du mot « conseils » employé 
au par. 13(1) du seul fait que le législateur ontarien  
n’a pas modifié cette disposition pour s’aligner 
sur le texte subséquent des dispositions des autres 
ressorts en matière d’accès à l’information.


(4) Objet


[41]  L’article premier de la LAIPVP énonce son 
objet. Conformément à l’intérêt public lié à l’accès 
à l’information, il établit une présomption en 
faveur de l’accès à l’information. Dans Ontario c. 
CLA, la juge en chef McLachlin et la juge Abella 
expliquent :


 L’accès à l’information détenue par les institutions 
publiques peut accroître la transparence du gouver ne
ment, aider le public à se former une opinion éclairée et 
favoriser une société ouverte et démocratique.


.   .   .


 . . . Pour que le gouvernement œuvre de manière 
transparente, il faut que l’ensemble des citoyens puisse 
avoir accès aux documents gouvernementaux lorsque cela 
est nécessaire pour la tenue d’un débat public significatif 
sur la conduite d’institutions gouvernementales. [Je sou
ligne; par. 1 et 37.]


[40]  It was argued that the access to informa
tion statutes of eight other provinces have provi
sions that are similar to s. 13(1) but that explicitly 
exempt “policy options” from disclosure (see cita
tions for provincial provisions in John Doe factum, 
at para. 80). Mr. Doe submits that inclusion of pol
icy options in the legislation of these other prov
inces indicates that “advice” as used in the Ontario  
statute must be interpreted to exclude policy op
tions. Although interpretation of a statute may be 
informed by reference to similar statutes in other  
jurisdictions, such comparative analysis is not 
conclusive (Sullivan, at p.  419). This is par ticu
larly true here where the inclusion of the term 
“policy options” in the statutes of the other prov
inces occurred after the enactment of s.  13(1) of 
the FIPPA. I cannot infer that policy options are 
excluded from “advice” in s. 13(1) simply because 
the Ontario legislature did not amend the section in 
response to how other provinces subsequently chose 
to draft their access to information legislation.


(4) Purpose


[41]  Section 1 sets forth the purpose of the 
FIPPA. Reflecting the public interest in access to 
information, it establishes a presumption in fa
vour of granting access. Chief Justice McLachlin  
and Justice Abella explain in Ontario v. CLA:


 Access to information in the hands of public insti
tutions can increase transparency in government, con
tribute to an informed public, and enhance an open and 
democratic society.


.   .   .


 . . . Open government requires that the citizenry be 
granted access to government records when it is nec
essary to meaningful public debate on the conduct of 
gov ernment institutions. [Emphasis added; paras.  1  
and 37.]
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Cependant, l’article premier reconnaît également 
que la présomption est réfutable dans un certain 
nombre de cas précis, selon les exceptions obliga
toires ou facultatives prévues par la Loi.


[42]  L’économie de la Loi reflète son objet. C’est 
à la personne responsable de l’institution qui a la 
garde ou le contrôle des documents demandés et 
qui connaît leur teneur et les répercussions de leur 
communication qu’il incombe au premier chef de  
déterminer si l’une ou l’autre des exceptions s’appli
que. Dans le cas d’une exception discrétionnaire, il 
lui incombe également de décider s’il convient ou 
non de l’invoquer pour refuser la communication. 
Toutefois, la Loi confère à la Commissaire le pou
voir final de communiquer ou non l’information, 
sous réserve d’un contrôle judiciaire.


[43]  L’objet de l’exception visant les conseils 
ou les recommandations au sein des institutions 
gouvernementales a été examiné dans le rapport de 
la commission Williams et dans la jurisprudence 
ulté rieure. L’exception a pour objet de garantir 
l’effi cacité et la neutralité de la fonction publique  
afin que les fonctionnaires puissent donner des 
con seils de manière complète, ouverte et franche. 
Le rap port mentionne le risque que l’omission de  
soustraire ces éléments à la communication com
promette l’exhaus tivité des conseils ou des recom
mandations formulés et la sincérité de leurs auteurs 
et porte ainsi atteinte à l’image de neutralité de la 
fonction publique. Même s’il indique que certai
nes craintes sont exagérées à cet égard, le rapport 
reconnaît qu’[traduction] « il est difficile de déter
miner avec précision la valeur de ces prétentions et 
de prévoir avec certitude les résultats précis d’une 
transparence accrue des processus de délibéra
tion et de prise de décision de l’État » (p. 289290). 
J’accorde peu d’importance au rapport aux fins de 
définir la portée du par. 13(1), mais je reconnais la 
justesse de son analyse de l’objet du par. 13(1).


[44]  À mon avis, dans Conseil canadien des 
œuvres de charité chrétiennes c. Canada (Ministre 
des Finances), [1999] 4 C.F. 245, le juge Evans 
(plus tard juge de la Cour d’appel fédérale) expli
que de façon convaincante la raison d’être de 
l’excep tion relative aux conseils des fonctionnaires. 


However, s. 1 also recognizes that the presumption 
must be rebuttable in a limited number of specific 
circumstances according to the mandatory or op
tional exemptions provided for in the Act.


[42]  The scheme of the Act reflects its purpose. The 
head of the institution that controls or has custody 
of the requested records, and who has knowledge 
of their content and the impact of their release, has 
the primary responsibility for determining whether 
one of the exemptions applies to the requested re
cords. In the case of a discretionary exemption, he 
also has the responsibility of determining whether 
that exemption should be invoked. However, the 
Act gives the ultimate power over releasing the in
for mation to the IPC, subject to judicial review.


[43]  The purpose of exempting advice or recom
mendations within government institutions was 
addressed in the Williams Commission Report and 
later jurisprudence. It is to preserve an effective and 
neutral public service so as to permit public ser vants 
to provide full, free and frank advice. The report dis
cussed the concern that failing to exempt such ma
terial risks having advice or recommendations that 
are less candid and complete, and the public service 
no longer being perceived as neutral. Although the 
report suggested that some of these concerns were 
exaggerated, it acknowledged that “it is difficult to 
weigh accurately the force of these arguments and 
predict with confidence the precise results of greater 
openness with respect to the deliberative decision
making processes of government” (pp. 28990). Al
though I would not give the report much weight in 
defining the scope of s. 13(1), I accept that its dis
cussion of the purpose of s. 13(1) is accurate.


[44]  In my opinion, Evans J. (as he then was) in 
Canadian Council of Christian Charities v. Can ada 
(Minister of Finance), [1999] 4 F.C. 245, per sua
sively explained the rationale for the exemp tion for 
advice given by public servants. Although written 
about the equivalent federal exemption, the purpose 
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Même s’il se prononce sur l’exception prévue par la  
loi fédérale, l’objet et la fonction des exceptions  
rela tives aux conseils et aux recommandations pré
vues par la loi fédérale et par la loi ontarienne sont 
les mêmes. Je ne saurais m’exprimer avec plus d’élo
quence, et je fais mienne l’explication du juge Evans :


Autoriser ou exiger la communication [de conseils] 
donnés par des fonctionnaires, soit à d’autres fonction
naires, soit à des ministres, et la communication de déli
béra tions confidentielles au sein de la fonction publi que 
concernant [certains choix de] politiques, éroderaient la 
capacité du gouvernement de formuler et de justifier ses 
politiques.


 Cela constituerait un fardeau intolérable que de for
cer les ministres et leurs conseillers à soumettre à l’exa
men du public l’évolution interne des politiques qui 
sont finalement adoptées. La communication de ces ren
seignements révélerait souvent que le processus d’éla
boration des politiques s’accompagne de faux départs, 
d’impasses, de mauvais virages, de changements d’orien
tation, de demandes [de conseils] ultérieurement rejetés, 
de réévaluations des priorités et de repondération de 
l’importance relative des facteurs pertinents au fur et à 
mesure de l’analyse du problème. Si ce matériau haute
ment inflammable tombait entre les mains de jour nalis
tes ou d’opposants politiques, il pourrait facilement 
alimenter un brasier capable de détruire rapidement la 
crédibilité et l’efficacité du gouvernement. [par. 3031]


[45]  La neutralité politique, qu’elle soit réelle 
ou apparente, est une caractéristique essentielle 
de la fonction publique au Canada (Osborne c. 
Canada (Conseil du Trésor), [1991] 2 R.C.S. 69, 
p.  86; SEFPO c. Ontario (Procureur général), 
[1987] 2 R.C.S. 2, p. 4445). Le fonctionnaire qui 
sait que son travail pourrait un jour être sou mis à 
l’examen du public pourrait donner des con seils 
et faire des recommandations de manière moins  
complète, ouverte et franche, et serait en même 
temps davantage susceptible de recourir à l’auto
cen sure. Aussi, un décideur pourrait même hési ter  
à demander des conseils ou des recommandations 
écrits sur un sujet controversé s’il sait que l’infor
mation ainsi créée pourrait être divulguée. Exiger 
la communication de tels conseils ou recom man
dations risque de faire intervenir des consi dé rations 
réellement ou apparemment intéressées dans la 
par ticipation des fonctionnaires au processus déci
sionnel.


and function of the federal and Ontario advice and  
recommendations exemptions are the same. I can
not improve upon the language of Evans J. and his 
explanation and I adopt them as my own:


To permit or to require the disclosure of advice given by 
officials, either to other officials or to ministers, and the 
disclosure of confidential deliberations within the public 
service on policy options, would erode government’s 
abil ity to formulate and to justify its policies.


 It would be an intolerable burden to force ministers 
and their advisors to disclose to public scrutiny the in
ternal evolution of the policies ultimately adopted. Dis
closure of such material would often reveal that the 
policymaking process included false starts, blind alleys, 
wrong turns, changes of mind, the solicitation and rejec
tion of advice, and the reevaluation of priorities and the 
reweighing of the relative importance of the relevant 
factors as a problem is studied more closely. In the hands 
of journalists or political opponents this is combustible 
material liable to fuel a fire that could quickly destroy gov
ernmental credibility and effectiveness. [paras. 3031]


[45]  Political neutrality, both actual and per
ceived, is an essential feature of the civil service 
in Canada (Osborne v. Canada (Treasury Board), 
[1991] 2 S.C.R. 69, at p. 86; OPSEU v. Ontario (At
torney General), [1987] 2 S.C.R. 2, at pp. 4445). 
The advice and recommendations provided by a 
public servant who knows that his work might one 
day be subject to public scrutiny is less likely to be 
full, free and frank, and is more likely to suffer from 
selfcensorship. Similarly, a decision maker might 
hesitate to even request advice or recommendations 
in writing concerning a controversial matter if he 
knows the resulting information might be disclosed. 
Requiring that such advice or recommendations 
be disclosed risks introducing actual or perceived 
partisan considerations into public servants’ partic
ipation in the decisionmaking process.
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[46]  L’interprétation selon laquelle le mot « con
seils » employé au par. 13(1) s’entend notamment 
du point de vue d’un fonctionnaire sur les diffé
rentes politiques possibles est conforme à l’équi
li bre établi par le législateur entre l’objectif d’une 
fonction publique efficace, apte à donner des con
seils de manière complète, ouverte et franche, et 
l’objectif de conférer un véritable droit d’accès à 
l’information.


(5) Application : l’information contenue dans 
les documents constitue des « conseils »


[47]  Le choix de politiques figurant dans les 
documents visés en l’espèce comporte la recom
man dation expresse de ne pas retenir certaines 
solu tions et des conseils sur toutes celles envisa
gées. Bien que seule une petite partie de chacun 
des documents comporte une recommandation qui 
privilégie une mesure, que le décideur adop tera ou 
non, le reste de l’information porte sur les éléments 
à considérer pour prendre la décision. Cette infor
mation comprend le point de vue de l’auteur sur les 
avantages et les inconvénients des diffé rentes dates 
d’entrée en vigueur possibles des modifications. 
Elle a été établie afin de jeter les bases du choix 
opéré par le décideur. Il s’agit d’un choix de poli
tiques inhérent au processus déci sionnel, de « con
seils » au sens du par. 13(1).


C. Les conseils ou recommandations n’ont pas à 
parvenir au destinataire


[48]  La seconde question en litige dans le pour
voi est celle de savoir si un document doit avoir été 
transmis pour que le par. 13(1) s’applique. L’arbi tre du 
bureau de la Commissaire répond par l’affirmative. 
Elle conclut que [traduction] « la preuve n’établit 
pas clairement que l’information conte nue dans 
les documents I à V a été transmise d’une per
sonne à une autre » (p. 8). Selon elle, il n’est « pas 
évident que l’information contenue dans ces cinq 
documents [. . .] a été transmise à la personne à qui 
s’adressaient les conseils et qu’elle a donc servi 
d’assise à la délibération du ministère » (ibid.).


[49]  Le juge Rosenberg conclut qu’il était 
dérai sonnable d’exiger que l’information ait été 
transmise. À son avis, il n’y a nulle exigence que 


[46]  Interpreting “advice” in s. 13(1) as including 
opinions of a public servant as to the range of al
ternative policy options accords with the balance 
struck by the legislature between the goal of pre
serving an effective public service capable of pro
ducing full, free and frank advice and the goal of 
providing a meaningful right of access.


(5) Application: the Information in the Records 
Constitutes “Advice”


[47]  The policy options in the Records in this case 
present both an express recommendation against 
some options and advice regarding all the options. 
Although only a small section of each Record 
recommends a preferred course of action for the 
decision maker to accept or reject, the remaining 
information in the Records sets forth consider
ations to take into account by the decision maker in 
making the decision. The information consists of the 
opinion of the author of the Record as to advantages 
and disadvantages of alternative effective dates of 
the amendments. It was prepared to serve as the 
basis for making a decision between the presented 
options. These constitute policy options and are part 
of the decisionmaking process. They are “advice” 
within the meaning of s. 13(1).


C. Advice or Recommendations Do Not Have To 
Be Communicated


[48]  The second issue in the present appeal is 
whether a record must be communicated in or
der for s. 13(1) to apply. The IPC Adjudicator an
swered this question in the affirmative. She found 
there was “no clear evidence of communication of 
the information in Records I to V from one per
son to another” (p. 8). She concluded that it was 
“not apparent that the information in these five 
records . . . was communicated to the person being 
advised and, therefore, used in the Ministry’s de
liberative processes” (ibid.).


[49]  Rosenberg J.A. found that the requirement 
of the Adjudicator for communication was unrea
sonable. In his view there was no requirement “that 
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[traduction] «  l’information des documents a  
effec  ti  ve ment été remise à la personne ultime  »  
(par. 25). Il explique, à l’aide d’un exemple, qu’il 
serait «  absurd[e] et déraisonnabl[e]  » de sous
traire un docu ment à la communication parce que, 
selon la preuve, il a été transmis au décideur, et de  
ne pas pro  té ger une version antérieure au contenu 
simi  laire. Il serait « illusoire et dépourv[u] de sens » 
de proté ger la version transmise si les versions anté
rieures ne l’étaient pas, peu importe que leur trans
mission soit établie ou non (par. 28). Quoi qu’il 
en soit, il sta tue que, «  [e]n l’espèce, une preuve 
cir cons  tan cielle très convaincante établit que les 
six docu  ments s’ins crivaient dans le processus de 
déli bé  ra tion qui a mené à la décision du Ministre »  
(par. 27).


[50]  Aucun élément du par. 13(1) n’exige la trans
mission des conseils ou des recommanda tions pour 
que ceuxci puissent bénéficier de l’exception qui 
les soustrait à la communication. Un fonction naire 
peut entreprendre la rédaction d’un nombre illi mité 
d’ébauches avant de transmettre leur contenu, en 
par tie ou en totalité, à une autre personne. La nature 
du processus délibératif suppose la rédaction et la 
reformulation de conseils ou de recommandations 
jusqu’à ce que l’auteur s’estime suffisamment prêt 
à transmettre le résultat de son travail à une autre 
personne. Toute l’information contenue dans ces 
ébau ches antérieures contribue au résultat final, 
même si celle que renferme l’une ou l’autre d’entre 
elles ne figure pas dans la version finale.


[51]  La protection serait en effet illusoire si seul 
le document transmis était soustrait à la commu
nication, pas ses ébauches. Elle serait également 
illusoire si une ébauche n’était protégée que s’il 
était démontré qu’elle a mené à la version finale 
transmise. Pour respecter l’objet de l’exception — 
faire en sorte que les fonctionnaires ou les experts
con seils participent de manière complète, ouverte et 
franche au processus délibératif —, l’applicabilité 
du par. 13(1) doit être susceptible de détermina tion 
au moment où ces personnes préparent leurs con
seils ou leurs recommandations. À ce stade, il n’y  
aura pas eu transmission à quiconque. Par consé
quent, la preuve de la transmission ne saurait cons
tituer un préalable à l’application du par. 13(1). De 
plus, la tâche qui consiste à élaborer des politi ques, 


the information in the records actually went to the 
final decisionmaker” (para. 25). He explained by 
way of example that it would be “absurd and un
rea sonable” to protect a record from disclosure 
because there was evidence it was communicated 
to the decision maker but to not protect earlier 
drafts of similar content. Protecting the communi
cated version would provide an “illusory and mean
ingless” protection if earlier drafts were not also 
protected, whether there was evidence they were 
com municated or not (para. 28). In any event, he 
found that “[t]he circumstantial evidence in this 
case [was] overwhelming that all six records were 
part of the deliberative process that led to a decision 
by the Minister” (para. 27).


[50]  No words in s. 13(1) express a requirement 
that the advice or recommendations be communi
cated in order to qualify for exemption from dis
closure. A public servant may engage in writing any 
number of drafts before communicating part or all 
of their content to another person. The nature of the 
deliberative process is to draft and redraft advice or 
recommendations until the writer is sufficiently sat
isfied that he is prepared to communicate the results 
to someone else. All the information in those earlier 
drafts informs the end result even if the content of 
any one draft is not included in the final version.


[51]  Protection from disclosure would indeed 
be illusory if only a communicated document was 
protected and not prior drafts. It would also be il
lu sory if drafts were only protected where there 
is evidence that they led to a final, communicated 
version. In order to achieve the purpose of the ex
emption, to provide for the full, free and frank par
ticipation of public servants or consultants in the 
deliberative process, the applicability of s.  13(1) 
must be ascertainable as of the time the public ser
vant or consultant prepares the advice or recom
mendations. At that point, there will not have been 
communication. Accordingly, evidence of actual 
communication cannot be a requirement for the 
invocation of s. 13(1). Further, it is implicit in the 
job of policy development, whether by a public  
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qu’elle soit confiée à un fonctionnaire ou à une 
autre personne employée par une institution ou un 
expertconseil dont l’institution retient les servi ces, 
suppose implicitement l’intention de transmettre 
tous conseils ou recommandations susceptibles 
d’en résulter. Partant, l’application du par. 13(1) ne 
requiert pas la preuve de la transmission, celleci 
étant l’objectif inhérent à la fonction ou au mandat.


D. Exercice du pouvoir discrétionnaire


[52]  Il importe de souligner que la décision visée 
au par. 13(1) est de nature discrétionnaire et que le 
responsable de l’institution doit exercer son pou
voir conformément à la loi (Telezone, par. 45, 100,  
102, 107109 et 112116; Ontario c. CLA, par. 66, 
69 et 71). Comme le signale la Cour dans Ontario 
c. CLA :


 La Commissaire peut annuler la décision de ne pas 
[communiquer] et renvoyer l’affaire pour réexamen 
lorsque : la décision a été prise de mauvaise foi ou était 
mal fondée; la décision a pris en compte des considé
rations non pertinentes; ou la décision a été prise en 
omet tant de tenir compte de facteurs pertinents. [par. 71]


Rien ne laisse croire en l’espèce que l’exercice du 
pouvoir discrétionnaire de la personne responsable 
de l’institution était contestable.


VI. Conclusion


[53]  Il était déraisonnable que, dans son ordon
nance, la Commissaire exige la communication 
des documents au motif que la teneur de la plupart 
d’entre eux ne révélait aucune mesure préconisée. 
La décision reposait sur des définitions des ter mes 
« conseils » et « recommandations » qui ne permet
taient pas que ceuxci aient des portées différentes. 
Il était également déraisonnable d’exiger la preuve 
que l’information contenue dans les documents 
en cause ait été transmise pour que ceuxci puis
sent bénéficier de l’exception prévue au par. 13(1). 
Un choix de politiques préparé dans le cadre d’un 
processus décisionnel comme celui contenu dans 
les documents en cause, qu’il ait été transmis ou 
non, répond à la définition des mots « conseils ou 
[. . .] recommandations » employés au par. 13(1). Il 
bénéficie donc de l’exception à la communication.


ser vant or any other person employed in the service 
of an institution or a consultant retained by the insti
tution, that there is an intention to communicate any 
resulting advice or recommendations that may be 
produced. Accordingly, evidence of an intention to 
communicate is not required for s. 13(1) to apply as 
that intention is inherent to the job or retainer.


D. Exercise of Discretion


[52]  It is important to emphasize that s. 13(1) is 
a discretionary decision and that heads of institu
tions must be careful to exercise their discretion 
law fully (Telezone, at paras. 45, 100, 102, 1079 and  
11216; Ontario v. CLA, at paras. 66, 69 and 71). 
The Court noted in Ontario v. CLA:


 The Commissioner may quash the decision not 
to disclose and return the matter for reconsideration 
where: the decision was made in bad faith or for an im
proper purpose; the decision took into account irrelevant 
considerations; or, the decision failed to take into account 
relevant considerations. [para. 71]


There is no suggestion here that the exercise of 
discretion by the head of the institution was ques
tionable.


VI. Conclusion


[53]  It was unreasonable for the IPC Order to 
require disclosure of the Records on the basis that 
most of their contents did not reveal a suggested 
course of action. This decision was based on def
i nitions of “advice” and “recommendations” that  
left no room for the terms to have distinct mean
ings. It was also unreasonable for the IPC Order 
to require that there be evidence that information 
in the Records at issue in this case had been com
municated in order to qualify for the s. 13(1) ex
emption. Policy options prepared in the course of 
the decisionmaking process such as those con
tained in the Records here, whether com mu ni
cated or not, are within the meaning of “advice 
or recommendations” in s.  13(1) and qualify for 
exemption from disclosure.
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[54]  Suivant le par. 10(2) de la LAIPVP, « la partie 
du document qui peut raisonnablement en être 
extraite sans divulguer [l’information faisant l’objet 
de l’une des exceptions] » doit être communi quée. 
Dans l’ordonnance de la Commissaire, l’arbitre 
signale que, si les documents avaient été transmis, 
elle les aurait caviardés et n’aurait soustrait à la 
communication que [traduction] « l’information 
qui préconise une mesure qui sera finalement accep
tée ou rejetée par la personne conseillée » (p. 9).  
Or, l’arbitre applique une définition déraisonnable 
du terme « conseils ». Les présents motifs assimi
lent un choix de politiques à des « conseils ». Les 
documents constituant dans leur ensemble un choix 
de politiques, ils ne se prêtent pas au caviardage. 
Ils sont donc entièrement visés par l’exception à la 
com munication.


[55]  Les documents renferment des « recomman
dations » et des « conseils » et peuvent faire l’objet 
de l’exception prévue au par. 13(1) de la LAIPVP. 
Le pourvoi doit être rejeté. Il serait inutile de ren
voyer l’affaire à la Commissaire pour qu’elle rende 
une nouvelle décision. Avec l’accord des parties, 
nuls dépens ne sont adjugés.


ANNEXE


Loi sur l’accès à l’information et la protection de la 
vie privée, L.R.O. 1990, ch. F.31


 1.  [Objets] La présente loi a pour objets :


 a) de procurer un droit d’accès à l’information régie 
par une institution conformément aux principes 
suivants :


 (i) l’information doit être accessible au public,


 (ii) les exceptions au droit d’accès doivent être 
limitées et précises,


 (iii) les décisions relatives à la divulgation de 
l’information ayant trait au gouvernement 
devraient faire l’objet d’un examen indé
pendant du gouvernement;


 b) de protéger la vie privée des particuliers que con
cernent les renseignements personnels détenus 


[54]  Under s.  10(2) of the FIPPA, “as much of 
the record as can reasonably be severed without 
disclosing the information that falls under one 
of the exemptions” must be disclosed. In the IPC 
Order, the Adjudicator noted that had the Records 
been communicated, she would have severed the 
Records and only exempted “information which 
suggests a course of action that will ultimately be 
accepted or rejected by the person being advised” 
(p. 9). However, the Adjudicator was applying an 
unreasonable definition of “advice”. These rea
sons have interpreted “advice” as including policy 
options. Because the Records constitute policy op
tions in their entirety, they are not amenable to being 
severed. Accordingly, they qualify for exemption 
from disclosure in their entirety.


[55]  The Records contain “recommenda tions” 
and “advice” and are eligible for exemption under 
s. 13(1) of the FIPPA. The appeal should be dis
missed. No useful purpose would be served by 
remitting the matter to the IPC for redetermination. 
As agreed by the parties, no costs are awarded.


APPENDIX


Freedom of Information and Protection of Privacy 
Act, R.S.O. 1990, c. F.31


 1.  [Purposes] The purposes of this Act are,


 (a) to provide a right of access to information under 
the control of institutions in accordance with the 
principles that,


 (i) information should be available to the pub
lic,


 (ii) necessary exemptions from the right of 
access should be limited and specific, and


 (iii) decisions on the disclosure of government 
information should be reviewed indepen
dently of government; and


 (b) to protect the privacy of individuals with respect 
to personal information about themselves held 
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par une institution et accorder à ces particuliers 
un droit d’accès à ces renseignements.


.  .  .


PARTIE II


accès à l’information


accès aux documents


 10. . . .


 (2)  [Extrait du document]  Si une institution reçoit 
une demande d’accès à un document qui contient des 
renseignements faisant l’objet d’une exception aux ter
mes des articles 12 à 22 et que la personne responsa ble 
de l’institution n’est pas d’avis que la demande est fri
vole ou vexatoire, elle divulgue la partie du document  
qui peut raisonnablement en être extraite sans divulguer 
ces renseignements.


.  .  .


exceptions


 12.  (1) [Documents du Conseil exécutif] La personne 
responsable refuse de divulguer un document qui aurait 
pour effet de révéler l’objet des délibérations du Conseil 
exécutif ou de ses comités, notamment :


.   .   .


 b) le document qui relate un choix de politiques ou 
des recommandations qui ont été ou qui seront 
présentées au Conseil exécutif ou à ses comités;


 c) le document qui ne relate pas le choix de poli
tiques ou les recommandations visées à l’ali
néa  b) mais qui contient les données de base 
ou les études menées sur certaines questions 
qui ont été ou qui seront présentées au Conseil 
exécutif ou à ses comités comme guides dans 
l’élaboration de leurs décisions avant que ces 
décisions ne soient prises ou mises à effet;


.   .   .


 (2)  [Exception] Malgré le paragraphe (1), la per sonne 
responsable ne doit pas refuser de divulguer un docu
ment en vertu de ce paragraphe si, selon le cas :


by institutions and to provide individuals with a 
right of access to that information.


.  .  .


PART II


freedom of information


access to records


 10. . . .


 (2)  [Severability of record] If an institution receives 
a request for access to a record that contains information 
that falls within one of the exemptions under sections 12 
to 22 and the head of the institution is not of the opinion 
that the request is frivolous or vexatious, the head shall 
disclose as much of the record as can reasonably be sev
ered without disclosing the information that falls under 
one of the exemptions.


.  .  .


exemptions


 12. — (1) [Cabinet records] A head shall refuse to 
disclose a record where the disclosure would reveal the 
substance of deliberations of the Executive Council or its 
committees, including,


.   .   .


 (b) a record containing policy options or recom
mendations submitted, or prepared for sub mis
sion, to the Executive Council or its committees;


 (c) a record that does not contain policy options or 
recommendations referred to in clause (b) and 
that does contain background explanations or 
analyses of problems submitted, or prepared 
for submission, to the Executive Council or its 
committees for their consideration in making 
decisions, before those decisions are made and 
implemented;


.   .   .


 (2)  [Exception] Despite subsection (1), a head shall 
not refuse under subsection (1) to disclose a record 
where,
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 a) le document date de plus de vingt ans;


 b) le Conseil exécutif concerné donne son con
sentement à la divulgation.


 13.  (1)  [Conseils au gouvernement]  La personne 
responsable peut refuser de divulguer un document qui 
aurait pour effet de révéler les conseils ou les recom
mandations émanant d’un fonctionnaire, d’une personne 
employée par une institution ou d’un expertconseil dont 
les services ont été retenus par cette institution.


 (2)  [Exceptions] Malgré le paragraphe  (1), la per
sonne responsable ne doit pas refuser, en vertu de ce 
paragraphe, de divulguer un document qui comporte l’un 
des éléments suivants :


 a) de la documentation portant sur des faits;


 b) un sondage statistique;


 c) le rapport d’un estimateur, que ce dernier soit ou 
non un dirigeant de l’institution;


 d) un rapport sur d’éventuelles répercussions sur 
l’environnement ou un document semblable;


 e) le rapport qui porte sur l’essai d’un produit relié à 
la mise à l’épreuve de pièces d’équipement appar
tenant au gouvernement ou le résultat d’un test 
mené à l’intention des consommateurs;


 f) le rapport ou le résultat d’une étude relative au 
rendement ou à l’efficacité d’une institution, que 
ce rapport ou cette étude soient d’ordre général 
ou portent sur un programme ou une politique en 
particulier;


 g) une étude de faisabilité ou autre étude technique, 
y compris une estimation des coûts, reliée à une 
politique ou à un projet gouvernementaux;


 h) le rapport qui comporte les résultats d’une recher
che effectuée sur le terrain préalablement à la 
formulation d’une politique proposée;


 i) la proposition ou le plan définitifs en vue de 
la modification d’un programme existant ou 
de l’éta blissement d’un nouveau programme 
d’une institution, y compris son estimation bud
gétaire, que cette proposition ou ce plan soient 
subordonnés ou non à une approbation quel con
que, sauf s’ils doivent être présentés au Conseil 
exécutif ou à ses comités;


 j) le rapport du groupe de travail d’un comité 
interministériel ou d’une entité semblable ou 


 (a) the record is more than twenty years old; or


 (b) the Executive Council for which, or in respect of 
which, the record has been prepared consents to 
access being given.


 13. — (1) [Advice to government] A head may refuse 
to disclose a record where the disclosure would reveal 
advice or recommendations of a public servant, any other 
person employed in the service of an institution or a 
consultant retained by an institution.


 (2)  [Exception] Despite subsection (1), a head shall 
not refuse under subsection (1) to disclose a record that 
contains,


 (a) factual material;


 (b) a statistical survey;


 (c) a report by a valuator, whether or not the valuator 
is an officer of the institution;


 (d) an environmental impact statement or similar 
record;


 (e) a report of a test carried out on a product for the 
purpose of government equipment testing or a 
consumer test report;


 (f) a report or study on the performance or efficiency 
of an institution, whether the report or study is 
of a general nature or is in respect of a particular 
program or policy;


 (g) a feasibility study or other technical study, in
cluding a cost estimate, relating to a govern ment 
policy or project;


 (h) a report containing the results of field research 
undertaken before the formulation of a policy 
proposal;


 (i) a final plan or proposal to change a program of 
an institution, or for the establishment of a new 
program, including a budgetary estimate for the 
program, whether or not the plan or proposal is 
sub ject to approval, unless the plan or proposal 
is to be submitted to the Executive Council or its 
committees;


 (j) a report of an interdepartmental committee task 
force or similar body, or of a committee or task  
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celui d’un comité ou d’un groupe de travail inter
nes d’une institution chargés de dresser un rap
port sur une question précise, sauf si ce rap port 
doit être présenté au Conseil exécutif ou à ses 
comités;


 k) le rapport d’un comité, d’un conseil ou d’une 
autre entité liés à une institution et constitués 
dans le but de mener des enquêtes suivies de 
rapports ou de recommandations destinés à cette 
institution;


 l) les motifs à l’appui de la décision, de l’arrêté, 
de l’ordonnance, de l’ordre ou de la directive 
définitifs du dirigeant d’une institution et rendus 
à la fin ou au cours de l’exercice d’un pouvoir 
discrétionnaire conféré par un texte législatif ou 
un projet mis en application par cette institution, 
ou en vertu de ceuxci, qu’il soit permis ou non 
aux termes du texte législatif ou du projet d’inter
jeter appel de ces décisions, arrêtés, ordonnances, 
ordres ou directives. Ce qui précède s’applique, 
que ces motifs :


 (i) figurent ou non dans une note de service qui 
émane de l’institution ou dans la lettre d’un 
dirigeant ou d’un employé de cette insti tu
tion, destinée à une personne donnée,


 (ii) aient été ou non exposés par le dirigeant qui 
a rendu cette décision ou directive ou cet 
ordre que ces motifs y soient incorporés par 
renvoi ou non.


 (3)  [Idem] Malgré le paragraphe (1), la personne res
ponsable ne doit pas refuser, en vertu de ce paragraphe, 
de divulguer un document si le document date de plus de 
vingt ans ou si la personne responsable l’a publiquement 
cité comme ayant servi de fondement à une décision ou à 
la formulation d’une politique.


 23.  [Nonapplication des exceptions] L’exception à la 
divulgation visée aux articles 13, 15, 17, 18, 20, 21 et  
21.1 ne s’applique pas si la nécessité manifeste de divul
guer le document dans l’intérêt public l’emporte sans 
conteste sur la fin visée par l’exception.


Loi sur l’accès à l’information, L.R.C. 1985, 
ch. A1


 2.  (1) [Objet] La présente loi a pour objet d’élargir 
l’accès aux documents de l’administration fédérale en 
consacrant le principe du droit du public à leur com
munication, les exceptions indispensables à ce droit 


force within an institution, which has been es
tab lished for the purpose of preparing a report 
on a particular topic, unless the report is to be 
submitted to the Executive Council or its com
mittees;


 (k) a report of a committee, council or other body 
which is attached to an institution and which has 
been established for the purpose of undertaking 
inquiries and making reports or recommenda
tions to the institution;


 (l) the reasons for a final decision, order or ruling 
of an officer of the institution made during or at 
the conclusion of the exercise of discretionary 
power conferred by or under an enactment or 
scheme administered by the institution, whether 
or not the enactment or scheme allows an appeal 
to be taken against the decision, order or ruling, 
whether or not the reasons,


 (i) are contained in an internal memorandum 
of the institution or in a letter addressed by 
an officer or employee of the institution to a 
named person, or


 (ii) were given by the officer who made the 
decision, order or ruling or were incor po
rated by reference into the decision, order 
or ruling.


 (3)  [Idem] Despite subsection (1), a head shall not 
refuse under subsection (1) to disclose a record where the 
record is more than twenty years old or where the head 
has publicly cited the record as the basis for making a 
decision or formulating a policy.


 23.  [Exemptions not to apply] An exemption from 
disclosure of a record under sections 13, 15, 17, 18, 20, 
21 and 21.1 does not apply where a compelling public 
in terest in the disclosure of the record clearly outweighs 
the purpose of the exemption.


Access to Information Act, R.S.C. 1985, c. A1


 2.  (1) [Purpose] The purpose of this Act is to extend 
the present laws of Canada to provide a right of access 
to information in records under the control of a govern
ment institution in accordance with the principles that 
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étant précises et limitées et les décisions quant à la com
munication étant susceptibles de recours indé pendants du 
pouvoir exécutif.


 21.  (1) [Avis, etc.] Le responsable d’une institution 
fédérale peut refuser la communication de documents 
datés de moins de vingt ans lors de la demande et con
tenant :


 a) des avis ou recommandations élaborés par ou 
pour une institution fédérale ou un ministre . . .


Freedom of Information Act, 5 U.S.C. § 552 (1970)


[traduction]


 a) Chaque organisme met à la disposition du public 
l’information suivante


.   .   .


 b) Le présent article ne s’applique pas :


.   .   .


 (5)  aux notes de service ou lettres échangées au sein 
d’un organisme ou entre des organismes et dont la loi 
n’autoriserait pas la communication à une autre personne 
qu’un organisme qui est partie à un litige qui l’oppose à 
l’organisme . . .


Pourvoi rejeté.


Procureurs de l’appelant M.  Untel : Fasken 
Martineau DuMoulin, Toronto.


Procureur de l’appelante la Commissaire à 
l’infor mation et à la protection de la vie privée de 
l’Ontario : Commissaire à l’information et à la 
protection de la vie privée de l’Ontario, Toronto.


Procureur de l’intimé : Procureur général de 
l’Ontario, Toronto.


government information should be available to the pub
lic, that necessary exceptions to the right of access should 
be limited and specific and that decisions on the dis clo
sure of government information should be reviewed in
dependently of government.


 21.  (1) [Advice, etc.] The head of a government in
stitution may refuse to disclose any record requested 
under this Act that contains


 (a) advice or recommendations developed by or 
for a government institution or a minister of the 
Crown,


.   .   .


if the record came into existence less than twenty years 
prior to the request.


Freedom of Information Act, 5 U.S.C. § 552 (1970)


 (a) Each agency shall make available to the public 
information as follows:


.   .   .


 (b) This section does not apply to matters that are—


.   .   .


 (5)  interagency or intraagency memorandums or 
letters which would not be available by law to a party 
other than an agency in litigation with the agency . . . .


Appeal dismissed.


Solicitors for the appellant John Doe: Fasken 
Martineau DuMoulin, Toronto.


Solicitor for the appellant the Information and 
Privacy Commissioner of Ontario: Information and 
Privacy Commissioner of Ontario, Toronto.


Solicitor for the respondent: Attorney General  
of Ontario, Toronto.
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Procureur de l’intervenant le procureur géné
ral du Canada : Procureur général du Canada, 
Winnipeg.


Procureur de l’intervenant le procureur général 
de la ColombieBritannique : Procureur général de 
la ColombieBritannique, Victoria.


Procureur des intervenants Information and 
Privacy Commissioner of Alberta, Freedom of 
Information and Protection of Privacy Commis
sioner [Review Officer] for Nova Scotia et Infor
mation and Privacy Commissioner of Prince 
Edward Island : Office of the Information and 
Privacy Commissioner of Alberta, Edmonton.


Procureurs de l’intervenante British Colum
bia Freedom of Information and Privacy Associa
tion : Hunter Litigation Chambers, Vancouver.


Procureurs de l’intervenant Information and 
Privacy Commissioner of British Columbia : Lovett 
Westmacott, Vancouver.


Procureurs de l’intervenante l’Association 
canadienne des libertés civiles : Blake, Cassels & 
Graydon, Toronto.


Solicitor for the intervener the Attorney General 
of Canada: Attorney General of Canada, Winnipeg.


Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Columbia, Victoria.


Solicitor for the interveners the Information and 
Privacy Commissioner of Alberta, the Freedom of 
Information and Protection of Privacy Commis
sioner [Review Officer] for Nova Scotia and the 
Information and Privacy Commissioner of Prince 
Edward Island: Office of the Information and Pri
vacy Commissioner of Alberta, Edmonton.


Solicitors for the intervener the British Columbia 
Freedom of Information and Privacy Asso ci ation:  
Hunter Litigation Chambers, Vancouver.


Solicitors for the intervener the Information and 
Privacy Commissioner of British Columbia: Lovett 
Westmacott, Vancouver.


Solicitors for the intervener the Canadian Civil 
Liberties Association: Blake, Cassels & Graydon, 
Toronto.
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OFFICE OF THE 


INFORMATION & PRIVACY 
COMMISSIONER 


for 
Prince Edward Island 


 
Order No. FI-19-011 


 
Re: Department of Education and Lifelong Learning 


 
July 24, 2019 


 
Prince Edward Island Information and Privacy Commissioner 


Karen A. Rose 
 


 
 
Summary:  
 


An applicant asked the Department of Education and Lifelong Learning for access 
to all emails over a specific date range, between the Deputy Minister and his 
successor, on the issue of PISA [Programme for International Student 
Assessment].  


 
The Applicant also requested a copy of a presentation by the Deputy Minister, in 
relation to how to improve student achievement in light of PISA results. 
  
The Public Body provided some but not all of the responsive records. The slides 
of two presentations were withheld pursuant to subsection 20(1) [Cabinet 
confidences]. The applicant asked the Commissioner to review the decision in 
relation to subsection 20(1).  
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The Commissioner found that the Department had properly applied subsection 
20(1) to three of the slides in the two presentations.  The Commissioner further 
found that the remainder of the slides are not subject to subsection 20(1), as 
their disclosure would not permit the reader to draw accurate inferences about 
Cabinet deliberations.   
 
The Commissioner ordered the Public Body to provide the applicant with access 
to all but three slides.  


   
 
Statutes Cited: Freedom of Information and Protection of Privacy Act, RSPEI 1988, 


c F-15.01, ss. 6(2), 7, 20, 65(1), 68(1.1) 
 
 
Decisions Cited: Order F07-23 Re: Ministry of Public Safety and Solicitor General, 


2007 CanLII 52748 
 
Aquasource Ltd. v. British Columbia (Freedom of Information and 
Protection of Privacy Commissioner), 1998 CanLII 6444 (BC CA)  


 
0 'Connor v. Nova Scotia, 2001 NSSC 6 (CanLII) aff’d 2001 NSCA 
132, leave to appeal denied [2001] S.C.C.A. No. 582 
 
Order 97-010, Re:  Alberta Treasury and Alberta Community 
Development, 1997 CanLII 15912 (AB OIPC) 
 
Report A-2018-026 Re: Marystown (Town), 2018 CanLII 106998 
(NL IPC) 
 
Report 2005-004, Re: Executive Council, 2005 CanLII 29653 (NL 
IPC) 
 
Report A-2008-008, Newfoundland and Labrador Re: Innovation, 
Trade and Rural Development, 2008 CanLII 31395 (NL IPC)  
 
Order F2013-23, Re:  City of Lethbridge, 2013 CanLII 52667 (AB 
OIPC) 
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I. BACKGROUND: 
 


[1] An applicant (“the Applicant”) made an access to information request, pursuant to 


section 7 of the Freedom of Information and Protection of Privacy Act (“the FOIPP Act”), 


to the Department of Education, Early Learning and Culture, now the Department of 


Education and Lifelong Learning (“the Public Body”).   


 


[2] In their decision letter to the Applicant, dated March 8, 2018, the Public Body confirmed 


the Applicant’s request as follows: 


In an email dated Jan 7, 2014, [the Deputy Minister] said he was 
preparing a major presentation to cabinet, to be presented the 
following Tuesday, on how to improve student achievement in 
light of PISA results. In the email, he said he could not show the 
slides to [the Superintendent] until after the cabinet presentation, 
but would show it to her and [a named school board employee] 
afterwards, as well as to Island principals if they felt appropriate.  
 


I would like a copy of this presentation, either as it was presented 
to cabinet or, if that is to be withheld, as it was presented to [the 
Superintendent] and any other education administrators.  
 
I would like any emails from [the Deputy Minister], and from [his 
successor], on the issue of PISA, from the period beginning Dec. 1, 
2013, until Dec 13, 2016.  


 


[3] The Public Body located and retrieved 141 pages of responsive records.  The Public Body 


disclosed 102 pages to the Applicant, in their entirety.  The Public Body withheld certain 


information on six pages pursuant to subsection 15(1) [disclosure harmful to personal 


privacy], and withheld 33 pages from the Applicant, in their entirety, pursuant to 


subsection 20(1) of the FOIPP Act [Cabinet confidences].    


 


[4] The Applicant requested a review of the Public Body’s decision in relation to subsection 


20(1) of the FOIPP Act.  The Public Body described the 33 pages of withheld records as 


two presentations made to Cabinet in January 2014.   
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[5] The Applicant submits that the presentation was also made to the English Language 


School Board following the Cabinet presentation, and that subsection 20(1) of the FOIPP 


Act does not apply, at least with regard to the presentation made to the school board.  


 
[6] The Applicant did not request a review in relation to the severances the Public Body 


made pursuant to subsection 15(1) of the FOIPP Act. As a result, these severances will 


stand in relation to subsection 15(1), and section 15 is not at issue in this review.  


 
 


II. RECORDS AT ISSUE 


 


[7] The records at issue consist of two presentations, one which is 17 pages of slides 


(Presentation One) including the cover page, and one which is 16 pages of slides 


(Presentation Two) including the cover page, both dated January 2014.  I will refer to 


the records collectively as “the records at issue”.   


 
 


III. THE ISSUE 


 


[8] There is one issue in this review: 


 
Did the head of the Public Body properly apply subsection 20(1) of the FOIPP Act to the 
records at issue? 


 
 
 


IV. BURDEN OF PROOF 


 


[9] Section 65 of the FOIPP Act describes who bears the burden of proof during an inquiry 


by the Commissioner, and states as follows:  


65.(1) If the inquiry relates to a decision to refuse an applicant  
access to all or part of a record, it is up to the head of the public 
body to prove that the applicant has no right of access to the 
record or part of the record. 
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[10] The head of the Public Body has refused to disclose to the Applicant the information in 


the records at issue, in reliance on section 20 of the FOIPP Act.  Pursuant to subsection 


65(1) of the FOIPP Act, it is the Public Body's burden to prove it properly applied this 


exception to disclosure.   


 


V. ANALYSIS  


 


Did the head of the Public Body properly apply subsection 20(1) of the FOIPP Act to the 
records at issue? 


 


[11] The Public Body relies on section 20 of the FOIPP Act for its refusal to provide the 


Applicant with access to the records at issue.  Section 20 of the FOIPP Act states: 


Cabinet confidences 
20.(1) The head of a public body shall refuse to disclose to an 
applicant information that would reveal the substance of 
deliberations of the Executive Council or any of its committees, 
including any advice, recommendations, policy considerations or 
draft legislation or regulations submitted or prepared for 
submission to the Executive Council or any of its committees. 
 
Non-application of subsection (1) 
(2) Subsection (1) does not apply to 
(a) information in a record that has been in existence for 15 years 
or more; or 
(b) information in a record of a decision made by the Executive 
Council or any of its committees on an appeal under an Act. 


 


[12] Based on the statutory wording, there are six conditions for this provision to apply.  If 


the following six conditions are satisfied, the Public Body must not disclose the 


information at issue: 


a. the information must be the substance of deliberations, such as advice, 
recommendations, policy considerations or draft legislation or regulations;  


b. disclosure must reveal the deliberation information, for example, it is not already 
in the public realm; 


c. the information in the record must have been either submitted or prepared for 
submission to a deliberating group; 
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d. the deliberating group must be either 
i. Executive Council, or  


ii. any of its committees; 
e. the information in the record must be less than 15 years old; and 
f. the information in the record cannot be a decision made by the Executive 


Council or any of its committees on an appeal under an Act. 
  


There is some overlap between each of the above conditions.  For ease of 


understanding, I have analyzed them in groups of two. 


 


Conditions c and d: 


[13] The Applicant submits, based on information the Applicant received from email records 


of the Public Body, that the presentations were first given to the Premier, then to 


Cabinet, and then to officials of the school board, including the superintendent. 


 


[14] The Public Body states: 


 
It is evident that the Presentation was created for Executive 
Council as on the front page it says "Presentation to Cabinet." 
There are also e-mails from the [then Deputy Minister], which 
clearly indicate that the Presentation was developed with the 
intention of presenting it to Cabinet. As the Presentation was 
created for Executive Council, the Public Body submits that 
subsection 20(1) of the Act was appropriately applied.  


 


[15] I have carefully reviewed the records at issue, as well as the records provided to the 


Applicant, and the processing records.  Based on this review, I find that it is likely that 


Presentation One was given to the Premier, and Presentation Two, slightly shorter, was 


given to Cabinet a few days later.  Presentation One and Two have cover pages 


indicating they were made to Executive Council. 


 


[16] The Applicant argues that subsection 20(1) does not apply to a presentation to Cabinet 


which is also made to a school board.  In support of their argument, the Applicant refers 


to an email of the Deputy Minister which indicates his intention to possibly provide the 
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presentation to officials of the school board at some point after the presentation to 


Cabinet.  However, based on my review of all the responsive records, I agree with the 


Public Body that the responsive records do not include a presentation made to the 


school board.  Although the records indicate that a presentation to the school board 


may have been intended as a possibility, the search for responsive records does not 


bear this possibility out.  


 


[17] Even if the presentation had been made to officials of the school board following the 


Cabinet presentation, the Public Body submits that this would not undermine the 


application of subsection 20(1) of the FOIPP Act: 


 
In support of this position, the Public Body refers you to Order 
F07-23 (Ministry of Public Safety and Solicitor General), 2007 
CanLII 52748, at paras. 34-35 (BC IPC), wherein Adjudicator 
Austin-Olsen determines that the confidential disclosure of 
protected information (i.e. cabinet confidences) to select persons 
does not result in the protected information becoming publicly 
available, nor does it constitute a waiver of the legislative 
exception. A similar line of reasoning was applied in 0 'Connor v. 
Nova Scotia, 2001 NSSC 6 (CanLII) (aff’d, 2001 NSCA 132, leave to 
appeal denied, [2001] S.C.C.A. No. 582).  


 


[18] I have reviewed the British Columbia adjudicator and Nova Scotia Court of Appeal 


decisions cited by the Public Body.   I have also reviewed Order F2013-23, Re:  City of 


Lethbridge, 2013 CanLII 52667 (AB OIPC), referred to by the Public Body.  Although the 


Alberta decision dealt with the substance of deliberations of a meeting of a local public 


body, as opposed to Executive Council, the following paragraph succinctly reflects a fair 


interpretation of “substance of deliberations” in circumstances where some information 


about the subject matter is made public: 


 


[para 48]     To put the point differently, the fact that the general 
subject-matter of something was discussed publicly does not 
preclude the application of section 23(1) to the more specific 
subject-matter of the deliberations in relation to that something, 
which deliberations include a consideration of the reasons for 
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making a decision, the pros and cons of a course of action, or 
other details in relation to the particular subject-matter (see 
Order F2009-040 at para. 37). 


 
 


[19] I agree that, even if the records at issue were shared with school board officials outside 


of Executive Council, that does not automatically remove the mandatory protection of 


subsection 20(1) of the FOIPP Act. As is set out below, the test is whether disclosure of 


the information in the records at issue would reveal the substance of deliberations of 


Executive Council.  As the information in the records at issue was prepared for 


submission to Executive Council, I find that conditions c and d are satisfied for the 


records at issue. 


 


Conditions e and f: 
[20] With regard to conditions e and f, I confirm that the records at issue are less than 15 


years old, and I have no evidence that the information in the records at issue are a 


decision of Executive Council on an appeal under an Act.  On this basis, conditions e and 


f are satisfied for the records at issue.  The bulk of my analysis will be focused on 


conditions a and b. 


 


Conditions a and b: 


[21] Subsection 20(1) of the FOIPP Act is not intended to apply to all records submitted or 


prepared for submission to Executive Council; it is only intended to apply to information 


that, if disclosed, would reveal the substance of deliberations of Executive Council or its 


committees.  I must consider whether the records at issue contain the substance of 


deliberations, such as the types in the non-exhaustive list enumerated in the provision:  


advice, recommendations, policy considerations or draft legislation or regulations.  The 


Public Body submits, and I agree, that the listed types of information are intended to be 


illustrative, not exhaustive. Although a presentation to Executive Council is not a type of 


record listed as an example in subsection 20(1), the Public Body submits that this 


provision applies to the records at issue in their entirety. 
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[22] Analysis of the Public Body’s submissions depends on the interpretation of the phrase 


“substance of deliberations”.   Relying on the British Columbia Court of Appeal in 


Aquasource Ltd. v. British Columbia (Freedom of Information and Protection of Privacy 


Commissioner), 1998 CanLII 6444 (BC CA), paragraphs 39 and 41, the Public Body 


submits that subsection 20(1) of the FOIPP Act ought to be read broadly, so as to 


protect the confidence of Cabinet communications. The Public Body states: 


 


The Presentation made to Cabinet is part of the body of 
information that was considered in making decisions regarding 
policy options related to student achievement in mathematics, 
and as such was appropriately protected under subsection 20(1).  


   


[23] It has been accepted in many decisions of Information and Privacy Commissioners in 


other jurisdictions, including Alberta and British Columbia, that disclosure of a record 


would reveal the substance of deliberations if it would permit the drawing of accurate 


inferences with respect to the substance of those deliberations.  The Nova Scotia Court 


of Appeal, in O'Connor v. Nova Scotia, 2001 NSCA 132 (CanLII), adopted this test with 


respect to cabinet confidences, upon a review of Aquasource, supra, as follows: 


[91]         To my mind there is no need to give the kind of broad, 
expansive definition to “substance of deliberations” urged by 
either the government in the Aquasource case, or by the appellant 
in a matter before us. Rather than focusing the inquiry on the 
“kind” or “body” of information, the question that ought to be 
asked is whether by its disclosure, the substance of Cabinet 
deliberations would be revealed. 
  
[92]         In my opinion, an earlier decision of the B.C. Privacy 
Commissioner in another case, referred to by the court in 
Aquasource, properly describes the approach to be taken 
whenever a s. 13(1) analysis is triggered.  It is the approach I 
favour and is expressed in this way: 


  
... The information is prepared for Cabinet and its committees.  It 
forms the basis for Cabinet deliberation and so its disclosure 
would reveal the substance of Cabinet deliberations because it 
would permit the drawing of accurate inferences with respect to 
those deliberations. 
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Thus the question to be asked is this:  Is it likely that the 
disclosure of the information would permit the reader to draw 
accurate inferences about Cabinet deliberations?  If the question 
is answered in the affirmative, then the information is protected 
by the Cabinet confidentiality exemption under s. 13(1). 
(underlining added) 


[24] I adopt the test as confirmed by the Nova Scotia Court of Appeal above.  The Public 


Body makes submissions on the basis of this test, as follows: 


 
If the analysis from Aquasource is not accepted, then the Public 
Body submits that the analysis from 0 'Connor should be applied 
to arrive at the same conclusion. The information in the 
Presentation would lead to an accurate inference being drawn 
about the substance of the Executive Council's deliberations 
regarding the PISA results and policy and operational directives 
and actions related to student achievement in mathematics. 
Under either analysis, the appropriate conclusion is that 
subsection 20(1) applies.  


  


[25] By relying on subsection 20(1), the Public Body submits that if it discloses the records at 


issue, the information would reveal the substance of deliberations of Executive Council. 


In Order 97-010, Re:  Alberta Treasury and Alberta Community Development, 1997 


CanLII 15912 (AB OIPC), at paragraph 28, relied upon by the Public Body, Commissioner 


Clark considered the expression, “substance of deliberations” as it appears in Alberta’s 


Freedom of Information and Protection of Privacy Act in a provision similar to section 20 


of the FOIPP Act.  Commissioner Clark stated:   


[28] I take the term “substance” is to have its normal dictionary 
meaning of essence, the material or essential art of a thing.  
“Deliberation” is taken to mean the act of deliberating, the act of 
weighing and examining the reasons for and against a 
contemplated action or course of conduct or a choice of acts or 
means.  


    


[26] It is notable that, as subsection 20(1) is a mandatory exception to disclosure, the Public 


Body has no discretion to assess the sensitivity of the information in the records at 
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issue, or the potential impact of disclosure.  If subsection 20(1) applies, the Public Body 


must refuse to disclose the information to the Applicant.  Therefore, in my analysis 


below, I have not considered the potential impact of disclosure of the records to which 


subsection 20(1) applies.   


 
[27] Further understanding of the meaning of “substance of deliberations” may be garnered 


from decisions which have considered similar provisions.  In Report A-2018-026 Re: 


Marystown (Town), 2018 CanLII 106998 (NL IPC), for example, the Commissioner 


considered an exception for public body confidences, which would reveal the substance 


of deliberations of a meeting of elected officials.  The Commissioner relied on a test 


which had already been established and followed in British Columbia: 


 


[13]       This Office previously considered the meaning of “substance of 
deliberations” in Report 2007-018, at para. 36: 


Therefore, in order to refuse to disclose information on the basis of 
[then] section 19(1)(c) a public body must prove that it is likely 
that the disclosure of the information would permit the reader to 
draw accurate inferences about the substance of deliberations 
that took place in the meeting. The substance of the deliberations 
would include such things as what was said by individuals at the 
meeting, the opinions expressed, how individuals at the meeting 
voted, and the arguments given in favour of or against taking a 
particular action. 


 


 
[28] In O’Connor, supra, Chief Justice MacDonald of the Nova Scotia trial court discussed the 


interpretation of “substance of deliberations”.  This interpretation was referred to and 


adopted by the Newfoundland and Labrador Commissioner in Report 2005-004, Re: 


Executive Council, 2005 CanLII 29653 (NL IPC), as follows: 


[21]  For the purpose of this review, then, it is essential to begin 
with the key language of section 18(1), which is “substance of 
deliberations.”  As Chief Justice McDonald [sic] asked in O’Connor 
v. Nova Scotia, 2001 NSSC 6 (CanLII) [upheld on appeal to the 
NSCA], “while … it is safe to presume that Cabinet’s actual 
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deliberations are confidential, does the reference to ‘substance’ 
broaden or limit that which is to be protected?”  McDonald [sic] 
reviews two approaches to this question, one being found in 
Aquasource Ltd. v. B.C. (Information and Privacy Commissioner), 
1998 CanLII 6444 (BC CA), [1998] B.C.J. No. 1927, in which the 
public body argued in reference to a record it wished to withhold:  
“it is prepared for Cabinet and its committees.  The information 
contained in Cabinet submissions forms the basis for Cabinet 
deliberations [,] because it would permit the drawing of accurate 
inferences with respect to the deliberations.”  Donald, J.A. stated 
that he agreed with this characterization and applied it. 
  
[22]  The other, more recent, perspective is outlined by McDonald 
[sic] himself in O’Connor in which he says “on the other hand, 
‘substance’ could refer to Cabinet’s actual deliberation process.  
In other words, only that information touching on the actual 
deliberations would be protected.  This view would significantly 
limit the s. 13(1) exception in favour of more Government 
disclosure.”  McDonald [sic] says at paragraph 24 that “a 
distinction must be made between advice (which is protected) 
and mere factual information (which must be disclosed).”  In 
stating this, McDonald [sic] follows Clearwater, J. in Jablonski v. 
Manitoba (Minister of Justice) [1999] M.J. No. 348 who notes with 
reference to a similar “advice and recommendations” exemption 
that “the purpose of this exemption is [to] promote open and 
candid discussion and advice internally within the government 
with respect to the deliberative and decision-making process.”  I 
would tend to agree, and also conclude that records which form 
background information should be released, if the release of such 
records could not reasonably be expected to harm the promotion 
of open and candid discussion and advice internally within the 
government with respect to the deliberative and decision-making 
process. 
  
[23]  In O’Connor at paragraph 26, MacDonald, J. says that “advice 
is part of the deliberation process.  It deserves s. 13(1) 
protection.  The facts upon which the advice is based need not be 
protected.”  Guided by this perspective, and in the context of 
section 3(1)(c) of the ATIPPA, exceptions to access of Cabinet 
records must be limited to information that would reveal the 
substance of deliberations of Cabinet. Cabinet records which do 
not reveal the substance of deliberations must therefore be 
released. 
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[29] Alberta’s Order F2013-23, supra, further describes a reasonable interpretation of 


“substance of deliberations”: 


[para 61]     The British Columbia (Attorney General) decision 
approves an approach by which mere indications of topics and 
issues discussed may not be withheld as part of deliberations 
unless their disclosure would permit a reader to draw an accurate 
inference about the substance of the deliberations.  For the 
purpose of Alberta’s legislation, I prefer this approach.  In my 
view, the “substance” of deliberations refers to more than merely 
a topic or issue being discussed, in that it refers to the views, 
advice, recommendations, pros and cons, reasons, rationales, etc. 
that were conveyed and considered in relation to the topic or 
issue. 


 


[30] There are three pages in the records at issue which contain what the Public Body refers 


to as “directives and actions related to student achievement in mathematics”:  pages 16 


and 17 of Presentation One and page 15 of Presentation Two.  I am satisfied that the 


information on these pages reveals the substance of deliberations of Executive Council 


within the meaning of subsection 20(1) of the FOIPP Act, as they permit the drawing of 


accurate inferences with respect to the deliberations of Executive Council. 


 


[31] The records at issue are withheld by the Public Body in their entirety.  The Public Body 


addresses the possibility of severing information from the records at issue, as follows: 


 
Although subsection 6(2) of the Act allows for the disclosure of 
information that can be reasonably be severed from a record, 
given the nature of the Presentation the Public Body submits that 
this provision cannot be applied to the Presentation as it was 
created for the purpose of submitting to Executive Council. There 
are no attachments or elements of the Record which were 
produced for use outside of Executive Council. The Public Body 
submits that any information in the Record that provides 
background information to the Executive Council is so interwoven 
with the substance of the Presentation, that disclosure of any part 
of the Presentation would reveal the substance of deliberations 
by Executive Council (Order F2013-23 (Re), 2013 CanLII 52667 (AB 
OIPC)).  
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[32] I do not accept the above submission of the Public Body.  I have reviewed Order F2013-


23, supra, relied upon by the Public Body, where the adjudicator stated that background 


information cannot be withheld as part of the substance of deliberations unless 


interwoven with that substance (paragraph 63).  The remaining slides provide 


background information, but it is not interwoven with the substance of deliberations.  It 


is necessary to differentiate between the information which would reveal the subject of 


deliberations of Cabinet, and information which would reveal the substance of those 


deliberations.  With the exception of the three pages identified above, none of the 


slides have information which would allow accurate inferences to be made by anyone 


who was not present at Cabinet.  


  


[33] I note that the Public Body provided the Applicant with many emails, some of which 


outline the type of information which was being gathered by the Deputy Minister in 


order to present to Cabinet.  These were background facts setting out, for example, 


PEI’s performance in the most recent PISA, compared with other jurisdictions, or other 


comparative information such as class sizes.  This gathering of facts shows that the 


Public Body was responding comprehensively to the difference in PEI’s results compared 


with other jurisdictions, to determine whether there were factors which may account 


for those differences.  Although it is apparent that the Public Body was gathering these 


background facts to present to Cabinet, they do not reveal the substance of Cabinet 


deliberations. 


 
[34] I adopt the reasoning of the Newfoundland Commissioner in A-2008-008 Re: Innovation, 


Trade and Rural Development, 2008 CanLII 31395 (NL IPC), where section 18, a provision 


similar to subsection 20(1) of the FOIPP Act, was considered: 


[68]               Furthermore, I believe that by not enacting a blanket 
exception for Cabinet documents our legislature has struck a 
balance between making all public bodies more accountable and 
allowing Cabinet to carry out its deliberations in confidence and in 
private. I have therefore interpreted the words of section 18 in 
the context of the purpose of the ATIPPA and my belief as to the 
balance that our legislature is attempting to achieve. If our 
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legislature had intended that the exception in section 18 should 
be narrow and that Cabinet needed to operate with more secrecy, 
then it could have enacted a blanket provision excepting all 
Cabinet documents from disclosure. It did not. As such, it is my 
view that the legislature was, quite appropriately, mindful of the 
fact that more secrecy often leads to less accountability and less 
transparency.  


 
[35] Bearing in mind the test for “substance of deliberations”, I am not persuaded that most 


of the slides contain information that would reveal the substance of deliberations.  They 


merely refer to facts gathered, and do not reveal the substance of a deliberation.  A 


reader would not be able to make accurate inferences about the substance of Cabinet 


deliberations, by having the remaining slides disclosed to them. 


 


[36] The above findings reflect the comments of Saunders J.A. of the Nova Scotia Court of 


Appeal in O’Connor, supra at the beginning paragraph of the decision: 


  
[1] This case is about striking a balance: a balance between a 
citizen’s right to know what government is doing and 
government’s right to consider what it might do behind closed 
doors.  It pits the citizen’s right to access information relating to 
the workings of government against the ability of Cabinet to carry 
out its deliberations in confidence and in private.  It calls for an 
interpretation of an Act that attempts to balance two public rights 
of perhaps equal importance, the right of the public to be 
informed and its right to be governed by elected representatives 
free to frankly express perhaps unpopular views protected by 
traditional cabinet confidentiality from captious criticism. 


 


 
[37] If the six conditions of the test are satisfied, the information must not be disclosed.   As 


a result of the above analysis, I find that the head of the Public Body properly applied 


subsection 20(1) of the FOIPP Act to pages 16 and 17 of Presentation One, and page 15 


of Presentation Two.  I also find that the head of the Public Body did not properly apply 


subsection 20(1) of the FOIPP Act to the remainder of the records at issue, and is not 


authorized to withhold the information from the remaining records at issue. 
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VI. FINDINGS 


 
[38] I find that the head of the Public Body properly applied subsection 20(1) of the FOIPP 


Act to pages 16 and 17 of Presentation One, and page 15 of Presentation Two.  


 
[39] I find that the head of the Public Body did not properly apply subsection 20(1) of the 


FOIPP Act to the remaining pages of the records at issue, and is not authorized to 


withhold the information from the remaining pages of the records at issue. 


 
 
VII. ORDER 


 
[40] Based on the above findings, I order the head of the Public Body to provide the records 


at issue to the Applicant, with the exception of pages 16 and 17 of Presentation One, 


and page 15 of Presentation Two. 


 
[41] I thank both parties for their submissions.  In accordance with subsection 68(1.1) of the 


FOIPP Act, the Public Body shall not take any steps to comply with this order until the 


end of the time for bringing  an application for judicial review of the order under section 


3 of the Judicial Review Act. 


 
________________________________ 


      Karen A. Rose 
Information and Privacy Commissioner 
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File No.: 37787. 


2018: December 10; 2019: December 20. 


Present: Wagner C.J. and Abella, Moldaver, Karakatsanis, Gascon, Côté, Brown, 


Rowe and Martin JJ. 


ON APPEAL FROM THE FEDERAL COURT OF APPEAL 


 Administrative law — Judicial review — Labour relations — 


Federally-regulated employer’s work place inspection obligation — Health and 


safety officer finding that employer failed to ensure that every part of work place is 


inspected at least once a year — Appeals officer concluding that employer’s work 


place inspection obligation applies only to parts of work place over which employer 


has control and rescinding contravention — Whether appeals officer’s interpretation 


of work place inspection obligation was reasonable — Framework for determining 


applicable standard of review and conducting reasonableness review set out in 


Vavilov applied — Canada Labour Code, R.S.C. 1985, c. L-2, s. 125(1)(z.12). 


 Following a complaint and subsequent investigation, a health and safety 


officer found Canada Post Corporation, as a federally-regulated employer, in 


contravention of certain health and safety obligations set out in Part II of the Canada 


Labour Code (“Code”). The complaint was filed by a representative of the letter 


carriers’ union, who claimed that the work place safety inspections performed by the 


joint health and safety committee should include letter carrier routes and points of 
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call. The health and safety officer issued a direction finding that the employer failed 


to comply with s. 125(1)(z.12) of the Code, which states that “every employer shall, 


in respect of every work place controlled by the employer and, in respect of every 


work activity carried out by an employer in a work place that is not controlled by the 


employer, to the extent that the employer controls the activity, ensure that the work 


place committee or the health and safety representative inspects each month all or 


part of the work place, so that every part of the work place is inspected at least one 


each year”. The employer appealed the health and safety officer’s direction to the 


Occupational Health and Safety Tribunal Canada. The appeals officer rescinded the 


contravention relating to work place inspections, determining that the work place 


inspection obligation applied only to the parts of the work place over which the 


employer had control; this did not include letter carrier routes and points of call. The 


Federal Court dismissed the union’s application for judicial review. The Federal 


Court of Appeal allowed the union’s appeal and reinstated the health and safety 


officer’s direction that the employer failed to comply with s. 125(1)(z.12) of the 


Code. 


 Held (Abella and Martin JJ. dissenting): The appeal should be allowed 


and the appeals officer’s order restored. 


 Per Wagner C.J. and Moldaver, Karakatsanis, Gascon, Côté, Brown and 


Rowe JJ.: Applying the framework set out in Vavilov for determining the applicable 


standard of review and conducting reasonableness review, the appeals officer’s 
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decision concluding that the obligation to inspect the work place in s. 125(1)(z.12) of 


the Code is one that can only apply to an employer who has control over the physical 


work place was reasonable. The appeals officer’s analysis followed a rational and 


logical line of reasoning and his decision was defensible in light of the relevant legal 


and factual constraints. He employed well-established principles of statutory 


interpretation, engaged with the submissions and evidence before him, and drew on 


his knowledge of the field when considering the practical implications of his 


interpretation. The interpretation he arrived at is harmonious with the text, context 


and purpose of the provision and aligns with past decisions of the Occupational 


Health and Safety Tribunal Canada. 


 The appeals officer’s decision is reviewable on a standard of 


reasonableness. None of the situations set out in Vavilov for departing from the 


presumption of reasonableness review apply here: the legislature has not statutorily 


prescribed a standard of review or provided for an appeal from the administrative 


decision to a court and the question on review does not fall into one of the categories 


of questions that the rule of law requires be reviewed on a standard of correctness. 


 As provided for in Vavilov, when conducting reasonableness review, a 


reviewing court must begin its inquiry into the reasonableness of a decision by 


examining the reasons provided with respectful attention, seeking to understand the 


reasoning process followed by the decision maker to arrive at a conclusion. What is 


required of statutory delegates to justify their decision will depend on the context in 
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which the decision is made. A reasonable decision is one that is based on an internally 


coherent and rational chain of analysis and that is justified in relation to the facts and 


law that constrain the decision maker. 


 In the instant case, the appeals officer’s reasons do not in any way display 


a fatal flaw in rationality or logic. His decision was not rendered unreasonable by, on 


the one hand, recognizing that the employer through its internal policies seeks to 


identify and resolve hazards for letter carriers, while also concluding that it does not 


have the capacity to ensure all areas of the work place outside the employer’s 


physical building are inspected annually. Far from being internally incoherent, the 


appeals officer’s reasoning demonstrates his in-depth understanding of the ways in 


which the employer fulfils the purposes of the Code, bearing in mind the practical 


limitations of the work place. 


 When reviewing a question of statutory interpretation, reviewing courts 


should not conduct a de novo interpretation, nor attempt to determine a range of 


reasonable interpretations against which to compare the interpretation of decision 


makers. A “reasons first” approach rather requires reviewing courts to start with how 


decision makers arrived at their interpretation, and determine whether it was 


defensible in light of the interpretative constraints imposed by law. Where the 


meaning of a statutory provision is in dispute, administrative decision makers must 


demonstrate in their reasons that they were alive to the essential elements of statutory 


interpretation. In addition to being harmonious with the text, context and purpose of 
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the provision, a reasonable interpretation should conform to any interpretative 


constraints in the governing statutory scheme, as well as interpretative rules arising 


from other sources of law. The evidentiary record and the general factual matrix act 


as constraints on the reasonableness of a decision, and must be taken into account. 


The principles of justification and transparency require that administrative decision 


makers’ reasons meaningfully account for the central issues and concerns raised by 


the parties. However, administrative decisions makers are not required, on their own 


account, to consider every aspect of the statutory context that might bear on their 


decisions. While reviewing courts should ensure the decision under review is justified 


in relation to the relevant facts, deference to decision makers includes deferring to 


their findings and assessment of the evidence. Reviewing courts must pay respectful 


attention to decision makers’ demonstrated expertise when considering whether an 


outcome reflects a reasonable approach given the consequences and the operational 


impact of a decision. 


 In this case, the appeals officer interpreted s. 125(1)(z.12) using 


well-established principles of statutory interpretation, with due regard to the 


submissions before him. His reasons amply demonstrate that he considered the text, 


context and purpose of the provision, and his focus on the practical implications of 


his interpretation enriched and elevated the interpretative exercise. He demonstrated a 


sustained effort to discern legislative intent throughout his analysis, and did not 


simply reverse-engineer a desired outcome. His broad interpretation of what 


constitutes a work place conformed to the definition in the Code and to prior 
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decisions on this point, and accounted for all the areas in which an employee may be 


engaged in work. His interpretation of the scope of the obligations arising from 


s. 125(1) was not contrary to the plain text of the statute, as the words “and” and 


“ainsi que” in the opening phrase of the English and French versions of s. 125(1) do 


not preclude the conclusion that the provision indicates that certain obligations apply 


only where an employer has control over the work place. The appeals officer’s 


reasons also demonstrate that he turned his mind to the context of s. 125(1)(z.12). He 


considered the practical implications of the interpretation in light of the purpose of 


s. 125(1)(z.12), an imputed purpose accepted by the parties and consistent with the 


broad, purposive interpretation afforded to remedial legislation. His interpretation did 


not frustrate the statutory purpose set out in the Code. There is no indication that he 


failed to consider the evidence presented at the hearing, or that he based his decision 


on a misapprehension of the evidence, thereby rendering his decision unreasonable. 


 Per Abella and Martin JJ. (dissenting): The appeal should be dismissed. 


The appeals officer’s conclusion that the safety inspection duty in s. 125(1)(z.12) of 


the Code requires the employer to inspect only those workplaces within its physical 


control was unreasonable and inconsistent with the purpose and text of the safety 


inspection provision. The employer contravened its statutory duty in s. 125(1)(z.12) 


by preventing the health and safety committee from inspecting mail routes for safety 


hazards. 
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 The introductory language of s. 125 is an unambiguous dual legislative 


direction to employers that their safety obligations apply both to workplaces they 


control and, if they do not control the actual workplace, to every work activity that 


they do control to the extent of that control. Nothing in the text of s. 125(1) limits an 


employer’s inspection duty to workplaces under its physical control. 


 Section 125(1)(z.12) is part of an extensive web of employer 


responsibilities which flow from a general obligation placed on employers to ensure 


workplace safety, and are designed to prevent accidents and injury to health arising 


out of, linked with or occurring in the course of employment. All of the 45 duties 


placed on employers are introduced by language stipulating that they apply in all 


workplaces controlled by employers and to all employer-controlled work activities 


carried out by employees. Section 125(1) aims to protect workers from safety hazards 


— a purpose that is undermined if the safety inspection duty is confined to 


workplaces under an employer’s physical control. By drafting s. 125(1) to cover 


workplaces within and outside an employer’s physical control, Parliament sought to 


protect the thousands of employees working outside an employer-owned location, 


affording the same quality of safety protection to all employees wherever they work. 


 Safety inspections were a central methodology by which Parliament 


intended to broaden preventive health and safety protections for workers. They exist 


to proactively identify hazards before workers are exposed to them, and ensure that 


they will either be fixed or avoided. It makes little sense that Parliament, having 
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expressly chosen under s. 125(1) to extend safety protections to activities in 


workplaces outside an employer’s control, would have intended that a core part of 


those protections — the safety inspection duty — be exempt from that extension. The 


preventive purpose of the inspection obligation further reinforces that it was not 


meant to apply only to workplaces under an employer’s physical control. 


 A narrowing of the inspection duty is inconsistent with the expansive 


definitions of “workplace” found in many provincial health and safety statutes. The 


uniting feature of all these statutes is a functional, purposive definition of a workplace 


that centers on where the worker performs his or her employment, not on whether the 


employer controls the physical premises. The language of s. 125(1)(z.12) should not 


be interpreted in isolation to shrink an employer’s duty to protect workers from safety 


hazards; it should be read as part of s. 125(1), which expressly imposes the duty in 


connection with any work activity to the extent that the employer controls the 


activity. Therefore, safety inspections should be done in a way that protects employee 


safety as much as possible in the circumstances, not in a way that deprives whole 


categories of workers — those who work outside a physical building — from 


protection. 


 The fact that the inspections may be difficult to carry out does not support 


eliminating the duty completely. Parliament did not intend that a provision binding all 


federally-regulated employers be interpreted based on whether it is easy or difficult 


for any particular employer to implement. The language of s. 125(1) eschews an 


20
19


 S
C


C
 6


7 
(C


an
LI


I)







 


 


all-or-nothing view of the safety obligations, in favour of a context-specific approach 


capable of accommodating the diverse group of federally-regulated employers. The 


flexibility anticipated by s. 125(1) is underscored by Parliament’s delegation of 


inspection responsibilities to joint health and safety committees. By delegating the 


safety inspection obligation to joint workplace committees, Parliament clearly 


contemplated a flexible inspection process sensitive to workplace-specific concerns 


and limitations. Just because inspections may be difficult does not mean that they do 


not have to be done at all, and just because hazards cannot be fixed entirely does not 


mean that nothing can be done to address them. This interpretation is the only one 


that is true to the preventive purpose of s. 125(1) in general and the safety inspection 


provision in particular. 


 In the instant case, the appeals officer’s reasoning process was deeply 


flawed. He acknowledged that safety inspections are meant to protect employees from 


workplace hazards, but failed to give this purpose, and the plain language of 


s. 125(1), any meaningful effect, let alone a generous interpretation. His interpretation 


ignores the second part of s. 125(1), which simultaneously imposes the inspection 


duty on employers for work activities in workplaces they do not control. In so 


restricting the scope of s. 125(1)(z.12), the appeals officer redrafted the provision. 


The employer’s control of the work activity of letter-carriers is stringent, bringing its 


work arrangements with its letter-carriers squarely within the language of s. 125(1). 


By restricting inspections to locations where the employer exercises property rights, 


the appeals officer’s decision risks leaving workplace health and safety committees 


20
19


 S
C


C
 6


7 
(C


an
LI


I)







 


 


unable to proactively identify and address the hazards that may arise in the areas 


where letter-carriers work. By reading out the words and purposes of the safety 


inspection duty, the appeals officer came to an unreasonable conclusion that 


subverted not only the preventive purpose of the employer safety duties in s. 125(1), 


but of the specific goal in s. 125(1)(z.12) to ensure that inspections are carried out to 


make workplace as safe as possible. 
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The judgment of Wagner C.J. and Moldaver, Karakatsanis, Gascon, Côté, Brown and 


Rowe JJ. was delivered by 


 


 ROWE J. —  


[1] This appeal concerns an application for judicial review of a decision by 


the Occupational Health and Safety Tribunal Canada (“OHSTC”). The administrative 


decision maker was tasked with interpreting a provision of the Canada Labour Code, 


R.S.C. 1985, c. L-2 (“Code”), to determine whether the employer, Canada Post 


Corporation (“Canada Post”), complied with its work place health and safety 


obligations. He determined that Canada Post was not in contravention of its work 


place inspection obligation under the Code. The application for judicial review was 


dismissed at the Federal Court, and allowed on appeal.  


[2] The appeal before this Court provides an opportunity to apply the 


framework for judicial review set out in Canada (Minister of Citizenship and 


Immigration) v. Vavilov, 2019 SCC 65. The standard of review is 


reasonableness. This Court’s role is to review the reasons given by the administrative 
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decision maker and determine whether the decision is based on an internally coherent 


chain of reasoning and is justified in light of the relevant legal and factual constraints. 


For the reasons that follow, I find that the decision of the OHSTC is reasonable and 


would therefore allow the appeal with costs throughout. 


I. Facts 


[3] The appellant, Canada Post, is a Crown corporation that provides postal 


services throughout Canada. The respondent, the Canadian Union of Postal Workers 


(“Union”), is a certified bargaining agent that represents employees of the appellant, 


including letter carriers. As a federally-regulated employer, Canada Post must abide 


by certain health and safety obligations set out in Part II of the Code. The issue in this 


appeal is whether the interpretation of one of these obligations by a statutory delegate 


was reasonable. In my view, it was. 


[4] The facts are not in dispute. In August 2012, a representative of the 


Union who sat on the Local Joint Health and Safety Committee (“Committee”) at the 


Burlington Depot, in Ontario, filed a complaint with Human Resources and Skills 


Development Canada. The complaint claimed that the Committee failed to comply 


with mandatory health and safety obligations in the Code by limiting its work place 


inspections to the Burlington Depot. The complaint stated that the safety inspections 


should include letter carrier routes and locations where mail is delivered (“points of 


call”), and not just the Burlington Depot building. While the complaint related only to 


the 73 letter carrier routes in Burlington, the disposition could affect operations 


20
19


 S
C


C
 6


7 
(C


an
LI


I)







 


 


throughout the country. Canada Post estimated that letter carriers travel 72 million 


linear kilometres delivering mail to 8.7 million points of call.  


[5] Following the complaint, a Health and Safety Officer (“HSO”) attended 


the facility and upon investigation, found that Canada Post failed to comply with 


s. 125(1)(z.12) of the Code, which provides that the employer must ensure that every 


part of the work place is inspected at least once a year. The HSO also found Canada 


Post in contravention of three other obligations in Part II of the Code, none of which 


are at issue in this appeal. Canada Post appealed the HSO’s direction to the OHSTC. 


The Appeals Officer rescinded the contravention relating to work place inspections. 


Contrary to the HSO, the Appeals Officer determined that this obligation applied only 


to the parts of the work place over which the employer had control; this did not 


include letter carrier routes and points of call. The Union sought judicial review of the 


Appeals Officer’s decision to rescind the contravention of s. 125(1)(z.12). 


II. Issue 


[6] The Appeals Officer concluded that s. 125(1)(z.12) applied only to parts 


of the work place over which the employer had control. The sole issue before this 


Court is whether the Appeals Officer’s interpretation of s. 125(1)(z.12) of the Code 


was reasonable.  


III. Occupational Health and Safety Scheme 
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[7] The Code generally applies in respect of employment on or in connection 


with the operation of any federal work, undertaking or business. The Code is 


comprised of three parts. Part I deals with industrial relations. Part II deals with 


occupational health and safety, and is the Part relevant to this appeal. Part III deals 


with minimum labour standards, including work hours, wages, vacations and 


holidays.  


[8] The purpose of Part II is set out in s. 122.1: “to prevent accidents and 


injury to health arising out of, linked with or occurring in the course of employment 


to which this Part applies”. Part II of the Code imposes duties on employers and 


employees.  


[9] There is a general duty on every federally-regulated employer to “ensure 


that the health and safety at work of every person employed by the employer is 


protected” (s. 124). The Code sets out specific health and safety obligations 


incumbent on employers in ss. 125 to 125.3. This appeal concerns one of the specific 


obligations created by s. 125(1)(z.12), which reads as follows: 


Specific duties of employer  


 


125 (1) Without restricting the generality of section 124, every employer 


shall, in respect of every work place controlled by the employer and, in 


respect of every work activity carried out by an employee in a work place 


that is not controlled by the employer, to the extent that the employer 


controls the activity, 


 


. . .  
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(z.12) ensure that the work place committee or the health and safety 


representative inspects each month all or part of the work place, so that 


every part of the work place is inspected at least once each year; 


Employees also have duties under the Code. Section 126 sets out employees’ duties in 


respect of health and safety. The Canada Occupational Health and Safety 


Regulations, SOR/86-304 (“Regulations”), are prescribed for the purposes of the 


provisions dealing with the duties of employers and employees (ss. 125, 125.1, 125.2 


and 126) (see s. 1.3 of the Regulations). 


[10] For larger work places (with twenty or more employees), the scheme 


places the primary responsibility for identifying and resolving health and safety 


hazards with joint work place committees composed of employers and employees. 


Section 135(1) of the Code provides for the mandatory establishment of a work place 


health and safety committee for each “work place controlled by the employer at 


which twenty or more employees are normally employed”. The committee must be 


comprised of at least two people, and at least half of the members must be employees 


who “do not exercise managerial functions”, and, subject to any regulations, have 


been selected by the employees or, where, applicable, the trade union in consultation 


with employees not so represented (Code, s. 135.1(1)).  


[11] The Code sets out the duties of the committee in s. 135(7), one of which 


is to inspect the work place. The provision states that the committee “shall inspect 


each month all or part of the work place, so that every part of the work place is 


inspected at least once each year” (s. 135(7)(k)). The committee’s work place 
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inspection obligation corresponds with the employer’s duty to ensure work place 


inspection set out in s. 125(1)(z.12).  


[12] Should a disagreement between employees and their employer arise in 


relation to any of these obligations, the parties must first attempt to resolve the issue 


through an internal complaint resolution process (s. 127.1). If this fails, a delegate of 


the Minister — at the relevant time, this delegate was the HSO — shall investigate 


and may issue directions to resolve the matter (ss. 127.1, 140 and 145).  


[13] The direction of the Minister’s delegate can be challenged before an 


appeals officer (s. 146). The appeals officers are grouped under the OHSTC. The 


powers of an appeals officer, as well as procedural requirements for proceedings 


before an appeals officer, are outlined in ss. 146.1 and 146.2. These include a 


requirement to provide written reasons (s. 146.1(2)). (I note that, since the hearing of 


this appeal, some of these provisions were modified by the Budget Implementation 


Act, 2017, No. 1, S.C. 2017, c. 20.) 


[14]  Canada Post and the Union have established protocols to promote work 


place health and safety. For example, the Workplace Hazards Prevention Program 


(“WHPP”) provides an “exemplary . . . protocol for identifying and reporting hazards 


that are encountered at the points of call” (2014 OHSTC 22, at para. 100 (CanLII)). 


Another example is Canada Post Policy 1202.05, Hazards and Impediments to 


Delivery on Route, which outlines the steps that letter carriers, supervisors and 
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superintendents must take to “identify and correct hazards and impediments to 


delivery”.  


[15] While employer policies fall outside the statutory scheme, it is useful to 


illustrate how Canada Post seeks to fulfil the purposes of the Code in practice. The 


occupational health and safety scheme created by the Code, the Regulations, and 


policies specific to the employer operate together as a net of overlapping obligations 


designed to protect the health and safety of federally-regulated workers. As the 


Appeals Officer noted, the WHPP demonstrates “how the Code and its Regulations 


are implemented to protect the health and safety of employees performing all kinds of 


activities in all kinds of work places” (para. 100). 


IV. Decisions Below 


A. Occupational Health and Safety Tribunal Canada  


[16] In his reasons, the Appeals Officer gave a lengthy description of the 


parties’ submissions before setting out his analysis of the four contraventions cited by 


the HSO. The parts of his reasons that deal with the contravention to s. 125(1)(z.12) 


are relevant to this appeal. 


[17] Based on the wording of s. 125(1), the Appeals Officer first determined 


that the obligations arising from this subsection applied only in respect of a work 


place (paras. 87-88). After considering the definition of “work place” at s. 122(1), as 
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well as the remedial purpose of health and safety legislation and relevant 


jurisprudence, he concluded that “work place” had to be interpreted broadly so as to 


include “all places where an employee works, whether or not they are under the 


employers’ control” (para. 92). For letter carriers, this included places outside the 


Burlington Depot, such as points of call and lines of route. 


[18] The Appeals Officer then turned to the scope of the obligations under 


s. 125(1). He concluded that the provision dealt with two situations: when the 


employer controls both the work place and the activity; and when the employer 


controls the activity, but not the work place (para. 93). In his view, a close reading of 


the obligations created by s. 125(1) reveals that some obligations apply to both 


situations while others can only apply where the employer has control over the work 


place.  


[19] The Appeals Officer concluded that s. 125(1)(z.12) can only apply to 


work places over which the employer has control “because the purpose of the work 


place inspection obligation is to permit the identification of hazards and the 


opportunity to fix them or to have them fixed. Control over the work place is 


necessary to do so” (para. 96). Since Canada Post has no control over lines of route or 


points of call, he determined that the obligation to ensure that the work place was 


inspected by the Committee could not apply to these locations: “I fail to see how an 


employer can effectively ensure that an inspection be carried out in accordance with 


(z.12) at a work place over which it has no control” (para. 99). Finally, he noted that 
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the WHPP already had in place procedures for identifying and reporting hazards 


encountered by letter carriers. This program shows how the Code and its Regulations 


can be implemented to protect the health and safety of workers in different settings. 


B. Federal Court  


[20] Gleeson J. applied a reasonableness standard and dismissed the 


application for judicial review. In his view, the Appeals Officer applied the proper 


method of statutory interpretation as laid out by this Court in Bell ExpressVu Limited 


Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, and Rizzo & Rizzo Shoes Ltd. 


(Re), [1998] 1 S.C.R. 27. He found that the Appeals Officer’s interpretation of the 


provision was “based on a harmonious reading of the words in their context” (2016 


FC 252, at para. 52 (CanLII)) and the purpose of s. 125(1)(z.12), and therefore it was 


within the range of reasonable outcomes. Gleeson J. further held that there were no 


internal inconsistencies in the reasons (para. 55) and that the outcome was consistent 


with the purpose of the scheme: to protect the health and safety of employees 


(para. 56). 


C. Federal Court of Appeal 


[21] Nadon J.A. allowed the appeal and reinstated the HSO’s direction. In his 


view, s. 125(1) is clear and unambiguous: the employer must fulfil every obligation 


enumerated by the provision if it controls either the work place or the work activity 


(2017 FCA 153, at para. 48 (CanLII)). The interpretation put forth by the Appeals 
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Officer was therefore unreasonable because it constituted a redrafting of the 


provision, which would limit the obligations of employers with regard to work place 


health and safety. Furthermore, Nadon J.A. held that the Appeals Officer’s finding 


that Canada Post could not fulfil the obligation of s. 125(1)(z.12) since it did not 


control the work place was unreasonable. This was based on the record, which 


showed that Canada Post was able to identify and address safety hazards on routes 


and points of call through its various policies and prevention programs (paras. 64-65). 


[22] Rennie J.A. concurred with Nadon J.A. in the result but set out a different 


approach. Based on the words “to the extent that” in s. 125(1), he held that the 


question was not whether an obligation existed, but rather what was the extent of that 


obligation based on the level of control the employer exerted over the work activity 


(paras. 77- 78). Since it was not contested that Canada Post controlled the work 


activity of letter carriers, Rennie J.A. agreed with Nadon J.A that the Appeals 


Officer’s decision was unreasonable (para. 81). 


[23] In dissent, Near J.A. held that it was reasonable for the Appeals Officer to 


determine that some obligations under s. 125(1) — including para. (z.12) — apply 


only if the employer has control over the work place (paras. 17-18). In his view, this 


interpretation was not inconsistent with the fact that Canada Post can identify and 


resolve hazards at points of call through its health and safety policies. Near J.A. 


pointed out that the various obligations under s. 125(1) are of different natures. If the 


inspection obligation applies to the letter carrier routes and points of call, Canada Post 
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would not merely be obligated to attempt to identify and fix potential hazards, it 


would be obligated to ensure that such hazards are identified and fixed, including 


those on private property (para. 20). He concluded that the Appeals Officer’s 


interpretation was consistent with the purpose of the Code without extending the 


employer’s obligation beyond what is reasonable and logical (para. 21).  


V. Analysis 


A. The New Administrative Law Framework 


[24] This appeal was heard shortly after the Vavilov and Bell/NFL appeals 


(Bell Canada v. Canada (Attorney General), 2019 SCC 66), in which the Court 


reconsidered and clarified the framework for determining the applicable standard of 


review as well as the application of reasonableness review (“Vavilov framework”). 


The Federal Court and Federal Court of Appeal decisions in this appeal were taken 


(and the submissions before this Court were made) under the “Dunsmuir framework” 


(Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190). I apply the Vavilov 


framework in coming to my conclusion that the decision of the Appeals Officer was 


reasonable. No unfairness arises from this as the applicable standard of review and 


the result would have been the same under the Dunsmuir framework.  


[25] Relying on the Dunsmuir framework, the parties agreed before this Court 


that the standard of review is reasonableness. Canada Post submitted that 


reasonableness “presumptively applies to an administrative decision-maker’s 
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interpretation of [their enabling] statute” (A.F., at para. 47, citing Canada (Canadian 


Human Rights Commission) v. Canada (Attorney General), 2018 SCC 31, [2018] 2 


S.C.R. 230, at para. 27, and Delta Air Lines Inc. v. Lukács, 2018 SCC 2, [2018] 1 


S.C.R. 6, at para. 8). The standard of reasonableness was undisputed in the courts 


below, and I agree that under the Dunsmuir framework, the standard of review would 


be reasonableness.  


[26] I agree substantially with the dissenting reasons of Near J.A. in which he 


applied the Dunsmuir framework, as described above. I would note again that Near 


J.A. concluded it was reasonable for the Appeals Officer to find that certain 


obligations only apply where employers have control over the work place, and not 


merely control over the work activity: “If the employer does not control the work 


place, it is not possible for the employer to ensure that the work place is inspected; no 


amount of control over the work activity will assist the employer in this regard” 


(para. 19). He considered the reasons in light of the objectives of the Code and the 


broader context, and concluded: 


The Appeals Officer’s interpretation, while limiting the applicability 


of the inspection obligation, does not undermine the objective of the 


Code to protect the health and safety of employees. The Appeals Officer 


recognized: that the Code must be interpreted liberally (reasons at 


para. 91); that subsection 125(1) binds employers to the fullest extent 


possible (reasons at para. 95); and that employers have obligations under 


the Regulations to implement hazard prevention programs (reasons at 


para. 100). In my view, the Appeals Officer’s interpretation promotes the 


public welfare objectives of the Code without over-extending the work 


place inspection obligation beyond what is reasonable and 


logical. [Citations omitted; para. 21.] 
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In my view, Near J.A. properly concluded that the Appeals Officer’s decision was 


reasonable under the Dunsmuir framework. The Appeals Officer’s decision bore the 


hallmarks of “justification, transparency and intelligibility” and it fell “within a range 


of possible, acceptable outcomes which are defensible in respect of the facts and law” 


(Dunsmuir, at para. 47). As I explain below, under the Vavilov framework, where 


reasons for an administrative decision are provided, the reviewing court takes a 


“reasons first” approach focusing on the administrative decision maker’s justification 


for the decision (Vavilov, at para. 84), in light of any relevant legal and factual 


constraints. Under both frameworks, I am of the view that the Appeals Officer’s 


decision was reasonable.  


B. Determining the Applicable Standard of Review  


[27] In Vavilov, this Court set out a revised framework for determining the 


applicable standard of review for administrative decisions. The starting point is a 


presumption that a standard of reasonableness applies. This presumption can be 


rebutted in two types of situations. The first is where the legislature has statutorily 


prescribed a standard of review or where it has provided for an appeal from the 


administrative decision to a court. The second is where the question on review falls 


into one of the categories of questions that the rule of law requires be reviewed on a 


standard of correctness. None of these situations for departing from the presumption 


of reasonableness review apply here. The Appeals Officer’s decision is reviewable on 


a standard of reasonableness.  
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C. Conducting Reasonableness Review Under Vavilov 


[28] In Vavilov, this Court held that “[r]easonableness review aims to give 


effect to the legislature’s intent to leave certain decisions with an administrative body 


while fulfilling the constitutional role of judicial review to ensure that exercises of 


state power are subject to the rule of law” (para. 82). The Court affirmed that “it is 


not enough for the outcome of a decision to be justifiable. Where reasons for a 


decision are required, the decision must also be justified, by way of those reasons, by 


the decision maker to those to whom the decision applies” (para. 86 (emphasis in 


original)).  


[29] Vavilov provides guidance for conducting reasonableness review that 


upholds the rule of law, while according deference to the statutory delegate’s 


decision. While deferential review has never meant showing “blind reverence” to 


statutory decision makers (Dunsmuir, at para. 48), in Vavilov the Court re-emphasized 


that judicial review considers not only the outcome, but also the justification for the 


result (where reasons are required). Reasons, the Court wrote, “are the primary 


mechanism by which administrative decision makers show that their decisions are 


reasonable” (para. 81). “[W]here reasons are provided but they fail to provide a 


transparent and intelligible justification . . . the decision will be unreasonable” 


(Vavilov, at para. 136).  


[30] In this case, the Appeals Officer was required to give written reasons 


(Code, s. 146.1(2)). He did so, and in this case provided detailed reasons for his 
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decision. As I will discuss below, the “discipline of reasons” (R. J. Sharpe, Good 


Judgment: Making Judicial Decisions (2018), at p. 134, cited in Vavilov, at para. 80) 


as exercised in this case “demonstrate[s] that the decision was made in a fair and 


lawful manner” (Vavilov, at para. 79). His reasons cogently explain “the rationale for 


[the] decision” (Vavilov, at para. 81). The administrative decision maker’s reasons in 


this case were exemplary. However, it is important to note that what is required of 


statutory delegates to justify their decision will depend on the context in which the 


decision is made. The reviewing court should be mindful that perfection is not the 


standard (Vavilov, at para. 91). Instead, “when read in light of the evidence before it 


and the nature of its statutory task, the [administrative decision maker]’s reasons 


[should] adequately explain the bases of its decision” (Newfoundland and Labrador 


Nurses’ Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62, 


[2011] 3 S.C.R. 708, at para. 18, quoting Canada Post Corp. v. Public Service 


Alliance of Canada, 2010 FCA 56, [2011] 2 F.C.R. 221, at para. 163, per Evans J.A., 


dissenting; this Court adopted Evans J.A.’s reasons: see 2011 SCC 57, [2011] 3 


S.C.R. 572). The reasons should demonstrate that the decision conforms to the 


relevant legal and factual constraints that bear on the decision maker and the issue at 


hand (Vavilov, at paras. 105-7). 


[31] A reasonable decision is “one that is based on an internally coherent and 


rational chain of analysis and that is justified in relation to the facts and law that 


constrain the decision maker” (Vavilov, at para. 85). Accordingly, when conducting 


reasonableness review “[a] reviewing court must begin its inquiry into the 
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reasonableness of a decision by examining the reasons provided with ‘respectful 


attention’ and seeking to understand the reasoning process followed by the decision 


maker to arrive at [the] conclusion” (Vavilov, at para. 84, quoting Dunsmuir, at 


para. 48). The reasons should be read holistically and contextually in order to 


understand “the basis on which a decision was made” (Vavilov, at para. 97, citing 


Newfoundland Nurses).  


[32] A reviewing court should consider whether the decision as a whole is 


reasonable: “what is reasonable in a given situation will always depend on the 


constraints imposed by the legal and factual context of the particular decision under 


review” (Vavilov, at para. 90). The reviewing court must ask “whether the decision 


bears the hallmarks of reasonableness — justification, transparency and intelligibility 


— and whether it is justified in relation to the relevant factual and legal constraints 


that bear on the decision” (Vavilov, at para. 99, citing Dunsmuir, at paras. 47 and 74, 


and Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2, [2012] 1 S.C.R. 


5, at para. 13).  


[33] Under reasonableness review, “[t]he burden is on the party challenging 


the decision to show that it is unreasonable” (Vavilov, at para. 100). The challenging 


party must satisfy the court “that any shortcomings or flaws relied on . . . are 


sufficiently central or significant to render the decision unreasonable” (Vavilov, at 


para. 100). In this case, that burden lies with the Union. 
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[34] The analysis that follows is directed first to the internal coherence of the 


reasons, and then to the justification of the decision in light of the relevant facts and 


law. However, as Vavilov emphasizes, courts need not structure their analysis through 


these two lenses or in this order (para. 101). As Vavilov states, at para. 106, the 


framework is not intended as an invariable “checklist for conducting reasonableness 


review”. The structure I have adopted is one that is convenient and useful in the 


circumstances of this case. 


(1) The Appeals Officer’s Decision Was Based on an Internally Coherent 


Reasoning 


[35] As I discuss below, the Appeals Officer’s analysis followed a rational and 


logical line of reasoning. He employed well-established principles of statutory 


interpretation, engaged with the submissions and evidence before him, and drew on 


his knowledge of the field when considering the practical implications of his 


interpretation.  


[36] Before this Court and the courts below, the Union argued that the 


Appeals Officer’s decision was internally inconsistent. The Union submitted that the 


Appeals Officer’s findings with respect to Canada Post’s health and safety practices 


and policies (for example, conducting route audits, and a protocol for identifying and 


resolving hazards) demonstrated that the employer had the capacity to fulfil the 


obligation set out in s. 125(1)(z.12). Therefore, the conclusion that para. (z.12) could 


not apply to a work place outside the control of the employer was unreasonable.  
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[37] I agree with Near J.A. that the Appeals Officer’s decision was not 


rendered unreasonable by, on the one hand, recognizing that Canada Post through its 


internal policies seeks to identify and resolve hazards for letter carriers, including the 


audit of certain routes, while also concluding that Canada Post does not have the 


capacity to “ensure all areas of the work place outside the physical Canada Post 


building are inspected annually” (para. 20). Canada Post’s discretionary policies 


(pursued in furtherance of its responsibilities under the Code) take into account 


practical considerations regarding the work of letter carriers. The duty under 


para. (z.12) is mandatory; if applicable, Canada Post would have been obligated to 


ensure that every part of the work place was inspected annually, regardless of any 


impracticalities arising from the nature of the work of its employees.  


[38] Far from being internally incoherent, the Appeals Officer’s reasoning 


demonstrates his in-depth understanding of the ways in which Canada Post fulfils the 


purposes of the Code, bearing in mind the practical limitations of a work place 


spanning 72 million kilometres of postal routes. With respect to the Union’s position, 


Canada Post’s ability to carry out some route audits does not imply that it has the 


capacity to inspect all routes in a year. Further, as I explain below, the Appeals 


Officer’s interpretation of the provision centred on control over the work place, not 


the finite capacity of the employer to fulfil the obligation. Findings related to the 


employer’s capacity to carry out such extensive route audits are supplementary to the 


Appeals Officer’s reasoning regarding how the statutory scheme should operate in the 


circumstances of this case.  
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[39] Accordingly, I find that the Appeals Officer’s reasons do not in any way 


display a fatal flaw in rationality or logic. 


(2) The Appeals Officer’s Decision Was Defensible in Light of the Relevant 


Legal and Factual Constraints 


(a) The Appeals Officer’s Interpretation of Section 125(1)(z.12) 


[40] The administrative decision maker “holds the interpretative upper hand” 


(McLean v. British Columbia (Securities Commission), 2013 SCC 67, [2013] 3 S.C.R. 


895, at para. 40). When reviewing a question of statutory interpretation, a reviewing 


court should not conduct a de novo interpretation, nor attempt to determine a range of 


reasonable interpretations against which to compare the interpretation of the decision 


maker. “[A]s reviewing judges, we do not make our own yardstick and then use that 


yardstick to measure what the administrator did” (Delios v. Canada (Attorney 


General), 2015 FCA 117, 100 Admin. L.R. (5th) 301, at para. 28, quoted in Vavilov, 


at para. 83). The reviewing court does not “ask itself what the correct decision would 


have been” (Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 


247, at para. 50, quoted in Vavilov, at para. 116). These reminders are particularly 


important given how “easy [it is] for a reviewing court to slide from the 


reasonableness standard into the arena of correctness when dealing with an 


interpretative issue that raises a pure question of law” (New Brunswick Liquor 


Corp. v. Small, 2012 NBCA 53, 390 N.B.R. (2d) 203, at para. 30). 
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[41] With respect, the majority in the Court of Appeal appears to have 


conducted a de novo interpretation of the impugned provision; it also failed to engage 


adequately with the Appeals Officer’s reasoning. Such an approach, whereby a “court 


embarks on its own interpretation of the statute to determine the reasonableness of the 


tribunal’s decisions,” is in tension with the guidance of the majority reasons in 


Vavilov on how to conduct reasonableness review, as it leaves “little room for 


deference” (J. M. Evans, “Triumph of Reasonableness: But How Much Does It 


Really Matter?” (2014), 27 C.J.A.L.P. 101, at p. 109). Taking a “reasons first” 


approach rather requires the reviewing court to start with how the decision maker 


arrived at their interpretation, and determine whether it was defensible in light of the 


interpretative constraints imposed by law. 


[42] Where the meaning of a statutory provision is in dispute, the 


administrative decision maker must demonstrate in their reasons that they were alive 


to the “essential elements” of statutory interpretation: “the merits of an administrative 


decision maker’s interpretation of a statutory provision must be consistent with the 


text, context and purpose of the provision” (Vavilov, at para. 120). Because those who 


draft statutes expect that the statute’s meaning will be discerned by looking to the 


text, context and purpose, a reasonable interpretation must have regard to these 


elements — whether it is the court or an administrative decision maker tasked with 


the interpretative exercise (Vavilov, at para. 118). In addition to being harmonious 


with the text, context and purpose, a reasonable interpretation should conform to any 


interpretative constraints in the governing statutory scheme, as well as interpretative 
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rules arising from other sources of law. In this case, the Appeals Officer’s 


interpretation was constrained by interpretative rules within the Code, the 


Interpretation Act, R.S.C. 1985, c. I-21, and common law rules of statutory 


interpretation.  


[43] The Appeals Officer’s interpretation was guided by the general rule set 


out in s. 12 of the Interpretation Act that “[e]very enactment is deemed remedial, and 


shall be given such fair, large and liberal construction and interpretation as best 


ensures the attainment of its objects” (quoted in OHSTC reasons, at para. 91). As I 


discuss below, the Appeals Officer’s reasons amply demonstrate that he considered 


the text, context, purpose, as well as the practical implications of his interpretation 


(see West Fraser Mills Ltd. v. British Columbia (Workers’ Compensation Appeal 


Tribunal), 2018 SCC 22, [2018] 1 S.C.R. 635, at para. 41). His focus on practical 


implications did not supplant the need to ensure consistency with the text, context and 


purpose of the provision, but rather “enrich[ed] and elevate[d] the interpretive 


exercise” (Vavilov, at para. 119). He demonstrated a sustained effort to discern 


legislative intent throughout his analysis, and did not simply “‘reverse-engineer’ a 


desired outcome” (Vavilov, at para. 121).  


(i) The Text of Section 125(1)(z.12) 


[44] In deciding whether the inspection obligation under para. (z.12) required 


Canada Post to inspect letter carrier routes and points of call, the Appeals Officer 
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determined that he had to interpret the term “work place”, as well as the “scope of the 


specific obligations arising from subsection 125(1)” (para. 93).  


[45] Starting with the introductory text of s. 125(1), the Appeals Officer 


determined that “[i]t is clear . . . that, in order for any obligation under subsection 


125(1) to apply to an employer, it must be in respect of a work place” (para. 88). The 


Appeals Officer began his interpretation with the statutory definition of “work place” 


at s. 122(1). The definitions in s. 122(1) apply to Part II of the Code (Occupational 


Health and Safety). Section 122(1) states: “work place means any place where an 


employee is engaged in work for the employee’s employer”. 


[46]  Despite the submission of Canada Post that what constitutes a work 


place depends on whether the employer controls the location or work activity, it was 


not open to the Appeals Officer to deviate from the definition provided by the 


governing statute. The Appeals Officer’s interpretation conformed to the definition of 


“work place” in the Code. He concluded that “‘work place’ must be interpreted 


broadly to account for all the areas in which an employee may be engaged in work, 


and in this case, in light of the necessary mobility of a letter carrier” (para. 91). The 


Appeals Officer followed prior OHSTC decisions on this point (Bell Canada, 2011 


OHSTC 21, at paras. 30 and 32 (CanLII), cited in OHSTC reasons, at paras. 30 and 


50; Mowat Express v. Communications, Energy and Paper Workers Union of 


Canada, [1994] C.L.C.R.S.O.D. No. 4 (QL), cited in OHSTC reasons, at para. 92; 
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Seair Seaplanes Ltd. v. Bhangal, 2009 LNOHSTC 24 (QL), at paras. 39-43, cited in 


OHSTC reasons, at para. 30). 


[47] Turning to the scope of the obligations arising from s. 125(1), the 


Appeals Officer noted that “[t]he very precise wording . . . indicates that the 


obligations set out in subsection 125(1) centre around the notion of control” 


(para. 93). In his view, the phrases “every work place controlled by the employer”, 


and “every work activity carried out by an employee in a work place that is not 


controlled by the employer, to the extent that the employer controls the activity” in s. 


125(1) are to be read disjunctively: “There is a clear distinction between situations 


where work places are controlled by the employer and those where they are not” 


(para. 93).  


[48] Before this Court, the Union argued that the Appeals Officer’s 


interpretation is contrary to the plain text of the statute. In its view, nothing in the 


introductory language of s. 125 indicates that the obligations listed in s. 125 are meant 


to apply exclusively to one or the other of the two circumstances. The Union says that 


the word “and” in this context is to be read conjunctively, meaning that all the 


obligations apply to employers that control the work place, and to employers that 


control the work activity. Further, the Union submitted that even when read 


disjunctively, as long as one pre-condition is met (control of the work place or control 


over the work activity), all of the obligations follow.  
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[49] I agree with Near J.A. that the word “and” can be read conjunctively or 


disjunctively depending on the context (para. 16). The use of the word “and” in the 


opening phrase of s. 125(1) does not preclude the Appeals Officer’s conclusion that 


the provision indicates that certain obligations apply only where the employer has 


control over the work place, nor does the French “ainsi que”. In any event, the text of 


the opening language of the provision, read in isolation, is not so clear so as to be 


determinative of the matter.  


(ii) The Statutory Context 


[50] The Appeals Officer had regard to the broader statutory context of the 


obligations under s. 125(1), noting “[it is] clear from a plain reading of the obligations 


that: (i) some obligations apply to any employer, whether or not they control the work 


place, as long as they control the work activity, and (ii) other obligations, in order to 


be executed, require that the employer have control of the physical work place” 


(para. 93). The Appeals Officer considered specific obligations that in his view, 


support his interpretation. For example, he referred to para. (t), which obliges the 


employer to “ensure that the machinery, equipment and tools used by the employees 


in the course of their employment meet prescribed health, safety and ergonomic 


standards and are safe under all conditions of their intended use”, concluding that this 


obligation is applicable to all employers, regardless of whether they control the work 


place, as long as they control the work activity. Conversely, para. (a), which requires 


that employers “ensure that all permanent and temporary buildings and structures 
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meet the prescribed standards” is an example of an obligation that applies only where 


an employer has control over the work place (para. 97). 


[51] While the Appeals Officer’s reasons demonstrate that he turned his mind 


to the context of s. 125(1)(z.12), he did not need to consider every related provision 


of the Code in his analysis. Before this Court the parties made submissions regarding 


how s. 135 — which establishes and sets out the duties of the committee — should 


bear on the interpretation of the obligations under s. 125(1). Section 135(1) reads: 


135 (1) For the purposes of addressing health and safety matters that 


apply to individual work places, and subject to this section, every 


employer shall, for each work place controlled by the employer at which 


twenty or more employees are normally employed, establish a work place 


health and safety committee and, subject to section 135.1, select and 


appoint its members. 


Subsection (7) sets out the duties of the committee. Paragraph (k) mirrors the work 


place inspection obligation in s. 125(1)(z.12):  


(7) A work place committee, in respect of the work place for which it is 


established, 


 


. . .  


 


(k) shall inspect each month all or part of the work place, so that every 


part of the work place is inspected at least once each year;  


Counsel for Canada Post submitted that ss. 135(1) and 135(7)(k), when read together, 


make clear that the inspection obligation therein (which mirrors s. 125(1)(z.12)) 
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applies only to the controlled work place. In response, counsel for the Union argued 


that s. 135(1) requires only that a committee be established for each controlled work 


place at which twenty or more employees are employed. The Union continued that 


subs. (7)(k) does not indicate that the committee, once established, has jurisdiction 


only over those parts of the work place that are controlled by the employer.  


[52] The Appeals Officer did not refer to s. 135(1). The foregoing argument 


was not made before him; it was raised for the first time before the Court of Appeal 


by an intervener. The fact that the Appeals Officer did not refer to s. 135(1) in his 


analysis does not render his interpretation unreasonable. Administrative decision 


makers — and for that matter, judges — are not required, on their own account, to 


consider every aspect of the statutory context that might bear on their decision 


(Vavilov, at para. 122). In our system, the parties frame the arguments to be 


considered. Failure to consider a particular piece of the statutory context that does not 


support a decision maker’s statutory interpretation analysis will not necessarily render 


the interpretation unreasonable. The impact of such an omission will be case-specific 


and will depend on whether the “omitted aspect of the analysis causes the reviewing 


court to lose confidence in the outcome reached” (Vavilov, at para. 122).  


[53] On my reading, not only does s. 135(1) not cause me to lose confidence 


in the outcome reached, this provision provides, if anything, only additional support 


for the Appeal Officer’s interpretation of s. 125(1)(z.12). The possibility that the 
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justification provided might have been strengthened by reference to s. 135(1) does not 


affect the reasonableness of his decision.  


(iii) The Purpose of Section 125(1)(z.12) 


[54] The purpose of Part II of the Code is provided at s. 122.1: “[t]he purpose 


of this Part is to prevent accidents and injury to health arising out of, linked with or 


occurring in the course of employment to which this Part applies.” A reasonable 


interpretation of any provision under Part II should be informed by the overarching 


objectives of Part II of the Code. 


[55] The Appeals Officer concluded that in order to fulfil the obligation in 


para. (z.12), control over the work place is necessary because the purpose of the work 


place inspection obligation is to “permit the identification of hazards and the 


opportunity to fix them or to have them fixed” (para. 96). He considered the practical 


implications of the interpretation in light of the purpose of the provision, and agreed 


with the submissions of Canada Post that “it would be impractical for an employer to 


perform [the work place inspection] obligation in respect of structures it neither owns 


nor has a right to alter” (para. 97). A reviewing court must pay “[r]espectful attention 


to a decision maker’s demonstrated expertise” when considering whether an outcome 


reflects a reasonable approach given the “consequences and the operational impact of 


the decision” (Vavilov, at para. 93). Here, the Appeals Officer had “dealt with and 


implemented most, if not all, of the employer obligations under subsection 125(1)” 


(para. 94), and also demonstrated this expertise through his reasons by, for example, 
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demonstrating his familiarity with the statutory scheme and the different types of 


obligations it imposes on employers (para. 95; see also Vavilov, at para. 94). While 


the parties’ concessions on this point are not binding on us, they do, in this case, 


speak to the Appeals Officer’s findings on the point. The purpose of the obligation as 


described by the Appeals Officer appears to have been accepted by the parties before 


the Court of Appeal (F.C.A. reasons, at para. 18, per Near J.A.). In my view, the 


purpose of para. (z.12) imputed by the Appeals Officer is consistent with the broad, 


purposive interpretation afforded to remedial legislation.  


[56] In accordance with the statutory purpose of Part II of the Code, the 


Appeals Officer noted that Canada Post promotes the health and safety of its 


employees “in all the elements of their work” through its various policies and 


assessment tools, even though it lacks the necessary control over the work place to 


fulfil the inspection obligation under s. 125(1)(z.12) (para. 100). For example, the 


Appeals Officer referred to the WHPP, which sets out a “detailed protocol for letter 


carriers and supervisors with respect to delivery hazards, including the identification, 


investigation, and resolution with customers” (OHSTC reasons, at para. 60). The 


WHPP was developed by Canada Post and the Union as a prevention program in 


accordance with the obligations of the Code, the Regulations and the Collective 


Agreement (see Code, s. 125(1)(z.03) and Regulations; see also A.R., vol. III, at 


p. 22).  
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[57] Before this Court, Canada Post submitted that the Appeals Officer’s 


interpretation is congruent with the scheme of the Code and does not undermine its 


purposes. It noted that, as an employer, it is bound by the general duty set out in s. 


124: “[e]very employer shall ensure that the health and safety at work of every person 


employed by the employer is protected.” The Union argued that the interpretation of 


s. 125(1) given by the Appeals Officer created such limitations on the duties of the 


employer so as to be contrary to the statutory purpose. Further, the Union submitted 


that if the purposes of the obligations under s. 125 could be met by s. 124 and the 


creation of the WHPP, then s. 125(1) would be redundant. 


[58] The Appeals Officer inferred from the text of s. 125(1) that the legislator 


intended the employer to be bound to the fullest extent possible: “the wording . . . 


indicates to me that the legislator drafted the section in this way in order to ensure 


that the employer be bound to the fullest extent possible by the obligations under the 


Code and its Regulations” (para. 95). While we presume that the legislator does not 


speak in vain, in my view, an interpretation that allows for an overlapping “net” of 


obligations ensuring work place health and safety is appropriately broad so as to 


apply to the myriad of work activities and work places regulated by the Code. Where 


one obligation cannot be met due to the nature of the work place, employers are 


nonetheless bound to ensure health and safety by other measures provided for in the 


scheme. Accordingly, I am not persuaded by the Union’s argument that the Appeals 


Officer’s interpretation of the obligations under s. 125(1) renders the provision 


redundant, and is therefore unreasonable.  
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[59] An interpretation which imposed on the employer a duty it could not 


fulfil would do nothing to further the aim of preventing accidents and injury. While 


the Appeals Officer’s interpretation does limit the application of the obligations under 


s. 125(1), those obligations — and specifically the inspection obligation — cannot be 


fulfilled by an employer that does not control the work place. A different 


interpretation of the statute would not change that reality. As the Ontario Court of 


Appeal held in Blue Mountain Resorts Ltd. v. Ontario (Ministry of Labour), 2013 


ONCA 75, 114 O.R. (3d) 321 (cited in OHSTC reasons, at paras. 26-28, 50 and 74), 


while public welfare statutes are generally to be given a liberal interpretation, broad 


language may be given a narrower interpretation to avoid absurdity (paras. 24 and 


29). Accordingly, the Appeals Officer’s interpretation did not frustrate the statutory 


purpose set out in s. 122.1 of the Code so as to render his decision unreasonable.  


(b) The Appeals Officer Accounted for the Submissions of the Parties and the 


Evidence Before Him  


[60] While a decision maker is not necessarily confined to the parties’ 


submissions, “[t]he principles of justification and transparency require that an 


administrative decision maker’s reasons meaningfully account for the central issues 


and concerns raised by the parties” (Vavilov, at para. 127). As always, this will vary 


with the circumstances of the case at hand. Here, where the Union and Canada Post 


made detailed submissions, the circumstances called for the Appeals Officer to 


address those submissions. As this Court explained in Vavilov, “a decision maker’s 


failure to meaningfully grapple with key issues or central arguments raised by the 
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parties may call into question whether the decision maker was actually alert and 


sensitive to the matter before it” (para. 128). The Appeals Officer contended with the 


submissions of the parties throughout his analysis. While he agreed with the Union on 


the interpretation of “work place”, he ultimately accepted the submission of Canada 


Post that it cannot inspect parts of the work place over which it has no control.  


[61] A reviewing court may conclude that a decision is unreasonable where 


the decision maker failed to take into account the evidence and submissions before 


them at first instance. The “evidentiary record and the general factual matrix” act as 


constraints on the reasonableness of a decision, and must be taken into account 


(Vavilov, at para. 126). However, while a reviewing court should ensure the decision 


under review is justified in relation to the relevant facts, deference to a decision 


maker includes deferring to their findings and assessment of the evidence. Reviewing 


courts should refrain from “reweighing and reassessing the evidence considered by 


the decision maker” (Canadian Human Rights Commission, at para. 55, citing 


Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, 


at para. 64; see also Dr. Q v. College of Physicians and Surgeons of British 


Columbia, 2003 SCC 19, [2003] 1 S.C.R. 226, at paras. 41-42, cited in Vavilov, at 


para. 125). 


[62] Over the course of the five-day hearing, the Appeals Officer heard 


evidence specific to the dispute before him, including evidence of: the time per day 


that a letter carrier generally spends delivering mail; the time values associated with 
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delivery at each point of call according to the “letter carrier route measurement 


system”; the time it takes to perform a “work place audit” by Committee members; 


and prior route audits conducted in accordance with the WHPP to locate and correct 


hazards. The Appeals Officer noted statistics provided at the hearing by the HSO 


relating to the activities of letter carriers and the ground they cover in carrying out 


their work activities. He also considered examples of Canada Post’s occupational 


health and safety policies and programs described above, which were referred to by 


the parties. 


[63] The Appeals Officer’s decision responded to the issue before him, and 


took into account the detailed submissions of both parties. There is no indication that 


he failed to consider the evidence presented at the hearing, or that he based his 


decision on a misapprehension of the evidence, thereby rendering his decision 


unreasonable.  


[64] Decision makers, simply by reciting evidence and submissions made to 


them, do not thereby immunize their reasons from challenge on the basis that they 


have failed to have regard to something that is relevant and significant. Recitation is 


not justification, or as the reasons in Vavilov state, at para. 102:  


Reasons that “simply repeat statutory language, summarize arguments 


made, and then state a peremptory conclusion” will rarely assist a 


reviewing court in understanding the rationale underlying a decision and 


“are no substitute for statements of fact, analysis, inference and 


judgment”: R. A. Macdonald and D. Lametti, “Reasons for Decision in 


Administrative Law” (1990), 3 C.J.A.L.P. 123, at p. 139; see also 
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Gonzalez v. Canada (Minister of Citizenship and Immigration), 2014 FC 


750, 27 Imm. L.R. (4th) 151, at paras. 57-59. 


Further, depending on the circumstances of the case, a detailed statement of evidence 


and submissions may not be needed. That said, in this case, the Appeals Officer made 


more clear and complete the basis for his decision by the thoroughness with which he 


reviewed the evidence and the submissions.  


VI. Conclusion 


[65] Before the Appeals Officer, it was undisputed that Canada Post does not 


have physical control over individual points of call or lines of route, and that many of 


the points of call are private property. The Appeals Officer further found that Canada 


Post cannot alter nor fix the locations in the event of a hazard. The Appeals Officer 


applied his interpretation of the provision to these facts and concluded the obligation 


to inspect the work place “is one that can only apply to an employer who has control 


over the physical work place. [Therefore,] subsection 125(1)(z.12) does not apply to 


any place where a letter carrier is engaged in work outside of the physical building 


[in] Burlington” (para. 99). 


[66] The Appeals Officer’s conclusions followed from a clear line of 


reasoning. With due regard to the submissions before him, he interpreted s. 


125(1)(z.12) using well-established principles of statutory interpretation. The 


interpretation he arrived at is harmonious with the text, context and purpose of the 
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provision and aligns with past decisions of the OHSTC. He applied his interpretation 


to the facts of the case and justified his conclusion.  


[67] I agree with Near J.A. that the Appeals Officer’s decision was reasonable. 


I would therefore allow the appeal with costs throughout and restore the Appeals 


Officer’s order rescinding the contravention of s. 125(1)(z.12) as directed by the 


HSO. 


 


The reasons of Abella and Martin JJ. were delivered by 


 


 ABELLA J. —  


[68] The issue in this appeal is whether the safety inspection obligation in the 


Canada Labour Code applies to the mail routes where Canada Post’s letter-carriers 


spend three-quarters of their time.  


[69] On August 28, 2012, a representative of the Canadian Union of Postal 


Workers who was on the Local Joint Health and Safety Committee at the Canada Post 


office in Burlington, Ontario, filed a formal complaint against Canada Post because it 


had prevented the Committee from inspecting local mail routes for hazards: 


[We] ha[ve] been told that when doing building inspections we are only 


to inspect part of our work place[.] Postal workers spend 2 hours in the 


building, but then 6 hours outdoors. [We want] to inspect not only in the 
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building but also letter carrier routes for hazards — and CPC [Canada 


Post Corporation] said no[.] 


[70] The Health and Safety Officer who received the complaint issued the 


following Direction on September 21, 2012, requiring Canada Post to allow the 


Committee to carry out safety inspections on mail routes:  


The employer has failed to ensure that the work place health and safety 


committee inspects each month all or part of the workplace, such that 


every part of the work place is inspected at least once per year. The work 


place health and safety committee’s current inspection activity is 


restricted to the building located at 688 Brant St, Burlington, Ontario. 


[71] Canada Post appealed to the Occupational Health and Safety Tribunal 


Canada. The Appeals Officer found that the safety inspection duty in s. 125(1)(z.12) 


of the Labour Code requires Canada Post to inspect only those workplaces within its 


physical control. Since Canada Post only controls the Burlington depot station, not 


the mail routes, the inspection obligation did not apply. 


[72] The Federal Court upheld the Appeals Officer’s decision. On appeal, a 


majority in the Federal Court of Appeal overturned the Appeals Officer’s decision 


and reinstated the Direction of the Health and Safety Officer.  


[73] I agree with the majority in the Federal Court of Appeal. In my view, the 


Appeals Officer’s conclusion was unreasonable and inconsistent with the purpose and 


text of the safety inspection provision.  
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Analysis 


[74] There is no dispute between the parties about the applicable standard of 


review or principles of statutory interpretation. The dispute is over how they should 


apply to the statutory provision at issue in this case, which states:  


125 (1) Without restricting the generality of section 124, every employer 


shall, in respect of every work place controlled by the employer and, in 


respect of every work activity carried out by an employee in a work place 


that is not controlled by the employer, to the extent that the employer 


controls the activity, 


 


. . . 


 


(z. 12) ensure that the work place committee or the health and safety 


representative inspects each month all or part of the work place, so that 


every part of the work place is inspected at least once each year; 


[75] In particular, the dispute revolves around whether it was reasonable for 


the Appeals Officer to conclude that the safety inspection duty found in s. 


125(1)(z.12) requires employers to inspect only those parts of the workplace that they 


physically control. 


[76] Section 125(1)(z.12) is found in Part II of the Canada Labour Code, 


R.S.C. 1985, c. L-2, and is part of an extensive web of employer responsibilities 


designed “to prevent accidents and injury to health arising out of, linked with or 


occurring in the course of employment” (s. 122.1; see also Public Service Alliance of 


Canada v. Canada (Attorney General), 2015 FCA 273, [2016] 3 F.C.R. 33, at para. 
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17). These responsibilities flow from a general obligation placed on employers under 


s. 124 to ensure workplace safety: 


General duty of employer 


 


124 Every employer shall ensure that the health and safety at work of 


every person employed by the employer is protected. 


[77] Section 125 gives substance to this overriding obligation (Public Service 


Alliance of Canada, at para. 17; Atomic Energy of Canada Ltd., 2013 OHSTC 21, at 


para. 58 (CanLII)). It places 45 specific duties on employers, including the safety 


inspection provision at issue in this appeal. All of these duties are introduced by 


language stipulating that they apply in all workplaces controlled by employers and to 


all employer-controlled work activities carried out by employees (Aviation General 


Partner Inc. v. Jainudeen, 2013 OHSTC 32, at para. 62 (CanLII); Laroche v. Canada 


Border Services Agency, 2010 OHSTC 12, at paras. 121-22 (CanLII); Canada (Public 


Works and Government Services) (Re), 2009 LNOHSTC 35 (QL), at para. 68; 


Morrison v. Canada Post Corp., 2009 LNOHSTC 32 (QL), at para. 226):  


Specific duties of employer 


 


125 (1) Without restricting the generality of section 124, every employer 


shall, in respect of every work place controlled by the employer and, in 


respect of every work activity carried out by an employee in a work place 


that is not controlled by the employer, to the extent that the employer 


controls the activity . . . . 
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[78] This is an unambiguous dual legislative direction to employers that their 


safety obligations — including the inspection duty — apply both to workplaces they 


control and, if they do not control the actual workplace, to every work activity that 


they do control to the extent of that control. Nothing in the text of s. 125(1) limits an 


employer’s inspection duty to workplaces under its physical control. The Appeals 


Officer’s interpretation effectively ignores the second part of s. 125(1), which 


simultaneously imposes the inspection duty on employers for work activities in 


workplaces they do not control. I agree with Nadon J.A. that in so restricting the 


scope of s. 125(1)(z.12), the Appeals Officer “redrafted the provision”.  


[79] On a plain reading of s. 125(1)(z.12), if Canada Post controls the 


activities of its letter-carriers, it is bound by the inspection duty. The Appeals Officer 


acknowledged that Canada Post has extensive and strict control over mail delivery by 


letter-carriers. As he noted, it sets their routes down to minute details and dictates the 


manner of the mail delivery, “right down to the way they hold their satchels and how 


they walk the routes”. This not only shows that Canada Post controls the “work 


activity” of letter-carriers, it shows that the control is stringent. This brings Canada 


Post’s work arrangements with its letter-carriers squarely within the language of 


s. 125(1). 


[80] This interpretation is also the only one that is true to the purpose of 


s. 125(1) in general and the safety inspection provision in particular (Ontario 


(Ministry of Labour) v. United Independent Operators Ltd., 2011 ONCA 33, 104 
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O.R. (3d) 1, at para. 31). Section 125(1) aims to protect workers from safety hazards 


— a purpose that is undermined if the safety inspection duty, a core protection within 


s. 125(1), is confined to workplaces under an employer’s physical control. In drafting 


s. 125(1), Parliament clearly anticipated that not all employees work under the same 


physical conditions, or in workplaces their employers physically control. By drafting 


s. 125(1) to cover workplaces within and outside an employer’s physical control, 


Parliament sought to protect the thousands of employees working outside an 


employer-owned location. The beauty of s. 125(1) is that all employees are afforded 


the same quality of safety protection wherever they work, so long as their work is 


controlled by their employer.  


[81] The inspection duty is an obvious fit with the protective purpose of 


s. 125(1), and is essential to the preventive approach to workplace hazards adopted in 


Part II of the Labour Code. Section 122.1 states that the purpose of Part II of the 


Code is “to prevent accidents and injury to health arising out of, linked with or 


occurring in the course of employment to which this Part applies”. The following 


section, 122.2, explains that: “[p]reventive measures should consist first of the 


elimination of hazards, then the reduction of hazards and finally, the provision of 


personal protective equipment, clothing, devices or materials, all with the goal of 


ensuring the health and safety of employees.”  


[82] These provisions highlight Parliament’s implementation of a preventive 


approach to workplace safety, an approach clearly expressed through the safety 
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inspection duty. Safety inspections exist to proactively identify hazards before 


workers are exposed to them, and ensure that they will either be fixed or avoided. 


And as the intervener Workers’ Health and Safety Legal Clinic submitted, proactive 


safety inspections are especially important for non-unionized workers, who may have 


limited negotiating leverage to encourage inspection through individual requests to 


employers (Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, at pp. 1002-3).  


[83] It bears remembering that the inspection duty was a crucial part of the 


package of workplace safety reforms introduced in 1995 in response to the 1992 


Westray Mine tragedy in Nova Scotia in which 26 miners were killed. The 


subsequent public inquiry identified poor inspection procedures as a key cause of the 


tragedy. As Justice K. Peter Richard wrote, “[m]anagement failed, the inspectorate 


failed, and the mine blew up” (The Westray Story: A Predictable Path to Disaster — 


Report of the Westray Mine Public Inquiry (Nova Scotia, 1997), at p. 606 (Justice K. 


Peter Richard, Commissioner)). The widespread anger and pressure on government 


following the mine explosion led to the review of the occupational health and safety 


provisions of labour legislation both provincially and federally.  


[84] Among the proposals emerging from the Westray Inquiry was the 


recommendation that there be regular workplace inspections by joint health and 


safety committees (Eric Tucker, “Diverging Trends in Worker Health and Safety 


Protection and Participation in Canada, 1985-2000” (2003), 58 I.R. 395, at p. 413). 
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These recommendations were enacted in 2000 through amendments to Part II of the 


Labour Code.  


[85] The inspection obligation was introduced in s. 125(1)(z.12). As the 


Parliamentary Secretary to the then-Minister of Labour explained, the purpose of 


Part II of the Code was to “protect workers” by “moderniz[ing]” the Code’s approach 


to health and safety regulations and by improving employees’ knowledge about 


hazards in their workplaces: 


 The resulting amendments were formulated, first, to ensure that Part II 


continues to do what it is supposed to do, namely, protect workers; 


second, to align Part II with occupational health and safety regulations in 


other jurisdictions; and third, to modernize the Part II approach to 


occupational health and safety regulations. 


 


. . . 


 


 Part II of the code . . . establishes three basic employee rights in the 


health and safety area: the right to know about hazards in the workplace 


and ways of dealing with them, the right to participate in correcting those 


workplace hazards, and the right to refuse work which the employee 


believes to be dangerous or unhealthy. [Emphasis added.] 


 


(House of Commons Debates, vol. 136, No. 71, 2nd Sess., 36th Parl., March 24, 2000, 


at p. 5207 (Mrs. Judi Longfield)) 


[86] The government also emphasized the need for greater worker 


participation in identifying workplace hazards: 


 Overwhelmingly, the parties agreed that the existing code has worked 


well and that it could form a basis and a foundation for the new and 


improved system. In particular, the parties agreed that the time had come 


for a new approach to the regulation of workplace health and safety. This 
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agreement is reflected in Bill C-12, which is based on the philosophy that 


the proper role of the Government of Canada is to empower workers and 


employers to assume responsibility for the regulation of their own 


workplace. 


 


  . . . Workers and employers should be given the power and discretion 


to identify and resolve new and emerging health and safety hazards. 


[Emphasis added.] 


 


(Debates, at pp. 5207-8) 


[87] Safety inspections were highlighted as the first of five “important and 


necessary” features of the new legislation, ensuring that workplace health and safety 


issues could be resolved pre-emptively. As the Parliamentary Secretary explained:  


 Five features of the bill seem to be particularly important and 


necessary. First, as a result of this bill, local health and safety 


committees will be mandated to conduct regular workplace inspections 


and will be given increased powers in dealing with complaints. This 


will permit the parties to identify and solve problems swiftly as they 


arise. This will be done with government guidance and it will enhance 


the role of the health and safety committees. [Emphasis added.] 


 


(Debates, at p. 5208)
 


[88] Safety inspections were therefore a central methodology by which 


Parliament intended to broaden preventive health and safety protections for workers. 


The intent of Parliament was to empower and enable the identification of danger to 


prevent accidents before they occurred. It makes little sense that Parliament, having 


expressly chosen under s. 125(1) to extend safety protections to activities in 


workplaces outside an employer’s control, would have intended that a core part of 


those protections — the safety inspection duty — be exempt from that extension.  
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[89] The preventive purpose of the inspection obligation further reinforces that 


it was not meant to apply only to workplaces under an employer’s physical control. 


As the Appeals Officer acknowledged, the inspection obligation allows workplace 


safety committees to “identif[y and] . . . fix [hazards] or to have them fixed”. These 


purposes are no less crucial for employees who work in locations which are not under 


an employer’s physical control, such as those who work outdoors or whose 


employment involves regular travel. I agree with the Canadian Union of Postal 


Workers that by restricting inspections to locations where the employer exercises 


property rights, the Appeals Officer’s decision risks leaving workplace health and 


safety committees unable to proactively identify and address the hazards that may 


arise in the areas where letter-carriers work. This makes pre-emptive safety 


protections, which were intended for all employees, unavailable for those whose 


employment is not confined to a particular physical location.  


[90] Finally, a narrowing of the inspection duty is inconsistent with the 


expansive definitions of “workplace” found in the Appeals Officer’s own reasons and 


in many provincial health and safety statutes. Ontario’s legislation, for example, 


defines a “workplace” as “any land, premises, location or thing at, upon, in or near 


which a worker works” (Occupational Health and Safety Act, R.S.O. 1990, c. O.1, 


s. 1(1)). Alberta’s Occupational Health and Safety Act defines “work site” as a 


location where a worker “is, or is likely to be, engaged in any occupation” (S.A. 


2017, c. O-2.1, s. 1(bbb)). Newfoundland and Labrador, Prince Edward Island, and 


Saskatchewan all have similarly expansive wording (Occupational Health and Safety 
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Act, R.S.N.L. 1990, c. O-3, s. 2(n); Occupational Health and Safety Act, R.S.P.E.I. 


1988, c. O-1.01, s. 1(y); The Saskatchewan Employment Act, S.S. 2013, c. S-15.1, s. 


3-1(1)(hh)). The uniting feature of all these statutes is a functional, purposive 


definition of a “workplace” that centers on where the worker performs his or her 


employment, not on whether the employer controls the physical premises.  


[91] This brings us back to s. 125(1)(z.12). The employer has a duty to 


ensure that the work place committee or the health and safety 


representative inspects each month all or part of the work place, so that 


every part of the work place is inspected at least once each year[.] 


[92] This language should not be interpreted in isolation to shrink an 


employer’s duty to protect workers from safety hazards; it should be read as part of s. 


125(1), which expressly imposes the duty in connection with any work activity “to 


the extent that the employer controls the activity”. This means that safety inspections 


should be done in a way that protects employee safety as much as possible in the 


circumstances, not in a way that deprives whole categories of workers — those who 


work outside a physical building — from protection.  


[93] The crux of Canada Post’s argument against this remedial and purposive 


interpretation is that it would be “impractical” to implement. That, as Nadon J.A. 


observed, “is not . . . a legitimate reason for the Appeals Officer to depart from the 


clear intent of the legislative provision”. Central to Canada Post’s argument — and 


the Appeals Officer’s decision — is the flawed premise that an employer can only 
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address hazards identified during an inspection if the employer exercises control over 


the area being inspected. It is clear, however, that through the high degree of control 


it traditionally imposes over its letter-carriers’ activities, Canada Post can protect its 


employees from hazards on mail routes without physically controlling the routes 


themselves. Canada Post’s control over its employees’ work activities gives it several 


options for addressing hazards on mail routes, such as instructing employees to avoid 


certain portions of their routes pending resolution of those hazards by the party with 


the capacity to do so. Canada Post can also provide its carriers with equipment or 


guidance designed to mitigate potential hazards revealed by a safety inspection (see 


for example: Canada Occupational Health and Safety Regulations, SOR/86-304, s. 


12.1). These are precisely the kinds of protective measures s. 125(1) contemplates 


when it says “to the extent that the employer controls the [work] activity”. That 


Canada Post can take such steps is borne out by the extensive evidence before the 


Appeals Officer that it has, in fact, already implemented schemes to address hazards 


on mail routes, despite lacking physical control over them. 


[94] In addition, the Appeals Officer’s interpretation of s. 125(1)(z.12) turned 


on feasibility concerns limited to one employer: Canada Post. Section 125(1)(z.12), 


however, applies to all employers subject to the Labour Code. I cannot accept that 


Parliament intended that a provision binding on all federally-regulated employers be 


interpreted based on whether it is easy or difficult for any particular employer to 


implement.   
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[95] But in any event, the obligations on Canada Post under s. 125(1)(z.12) are 


expressly not categorical — as Rennie J.A. observed, they are to be fulfilled “to the 


extent that the employer controls the [work] activity”. This language eschews an all-


or-nothing view of safety obligations, in favour of a context-specific approach 


capable of accommodating the diverse group of federally-regulated employers to 


which s. 125(1) applies. Inspections were clearly intended to be done in a way that 


protects employee health and safety as well as possible in the circumstances. The fact 


that the inspections may be difficult to carry out does not support eliminating the duty 


completely.  


[96] The flexibility anticipated by s. 125(1) is underscored by Parliament’s 


delegation of inspection responsibilities to joint health and safety committees. Section 


135(1) of the Labour Code requires that a workplace health and safety committee be 


established for workplaces of twenty or more employees. The responsibilities of this 


committee include participating in all of the inquiries, investigations, studies and 


inspections pertaining to the health and safety of employees (s. 135(7)(e)) and 


inspecting all or part of the workplace each month (s. 135(7)(k)).  


[97] The role of joint health and safety committees such as the one at Canada 


Post is to recognize workplace hazards, evaluate the hazards and risks that may cause 


incidents, and participate in the development and implementation of programs to 


protect employees’ safety and health. These committees are the main route through 


which workers participate in workplace health and safety, and provisions for joint 
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committees are found in every provincial and federal labour law regime (John 


O’Grady, “Joint Health and Safety Committees: Finding a Balance”, in Terrence 


Sullivan, ed., Injury and the New World of Work (2000), 162, at p. 170). They give 


effect to the principle that workers who bear the risk of being injured, made ill or 


dying from unsafe and unhealthy work should have a say in the regulation of 


hazardous working conditions (Report of the Royal Commission on the Health and 


Safety of Workers in Mines (Ministry of the Attorney General, Ontario, 1976), at pp. 


146-47 (James M. Ham, Commissioner)). Moreover, empirical research shows that 


health and safety systems that include worker voices are “positively and consistently 


associated with lower injury rates, lower lost time accident rates, and lower injury 


reporting” (Marcia Facey, Ellen MacEachen, Anil Verma and Kathy Morales, “The 


everyday functioning of joint health and safety committees in unionized workplaces: 


a labour perspective” (2017), 15 Policy and Practice in Health and Safety 160, at p. 


162). These committees not only enhance participation, they promote pragmatic 


effectiveness.  


[98] By delegating the safety inspection obligation to joint workplace 


committees, Parliament clearly contemplated a flexible inspection process sensitive to 


workplace-specific concerns and limitations. As the Canadian Union of Public 


Employees and the Professional Institute of the Public Service of Canada note in their 


intervener factum, joint health and safety committees “have a great deal of scope to 


find practical and workable solutions” to fulfill the inspection obligation. Section 


135.1(14), for example, allows the committee to establish its own rules of procedures 
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for its operation. I agree with both interveners that “it was the intent of parliament to 


leave decisions as to the conduct of investigations largely up to Joint Committees . . . 


who being in the work places and trained in health and safety issues, are best placed” 


to fulfill these obligations. 


[99] As a result, these committees can tailor inspections to suit workplace 


needs and capacity. In this case, for example, the Joint Health and Safety Committee 


in Burlington suggested a number of different inspection options, the most extensive 


of which would have required 18 days for the Committee to inspect all of the letter-


carrier routes in its jurisdiction. This is the type of flexible, localized approach that s. 


125(1) contemplates. Just because inspections may be difficult does not mean that 


they do not have to be done at all, and just because hazards cannot be fixed entirely 


does not mean that nothing can be done to address them.  


[100] The Appeals Officer’s reasoning process was “deeply flawed” (Dunsmuir 


v. New Brunswick, [2008] 1 S.C.R. 190, at para. 72). He acknowledged that safety 


inspections are meant to protect employees from workplace hazards, but failed to give 


this purpose, and the plain language of s. 125(1), any meaningful effect, let alone a 


“generou[s]” interpretation (Ontario (Ministry of Labour) v. Quinton Steel 


(Wellington) Ltd., 2017 ONCA 1006, at para. 19 (CanLII); Ontario (Ministry of 


Labour) v. Hamilton (City) (2002), 58 O.R. (3d) 37 (C.A.), at para. 16, leave to 


appeal refused, [2002] 3 S.C.R. vi). He assumed that Canada Post could do nothing to 


protect workers from safety hazards on mail routes without physically controlling the 
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routes, despite extensive, unchallenged evidence to the contrary. He relied on 


concerns about impracticality that were specific to Canada Post, despite the broad 


application of s. 125(1) to all federally-regulated employers. He adopted an all-or-


nothing approach to safety inspections, despite the express guidance in s. 125(1) that 


employer safety obligations apply only to “the extent that the employer controls the 


[work] activity”.  


[101] By reading out the words and purposes of the safety inspection duty, the 


Appeals Officer came to an unreasonable conclusion that subverted not only the 


preventive purpose of the employer safety duties in s. 125(1), but of the specific goal 


in s. 125(1)(z.12) to ensure that inspections are carried out to make workplaces as 


safe as possible. On a proper reading of the applicable provisions, Canada Post 


contravened its statutory duty in s. 125(1)(z.12) by preventing the Joint Health and 


Safety Committee in Burlington from inspecting local mail routes for safety hazards.  


[102] I would dismiss the appeal with costs. 


 


 Appeal allowed with costs throughout, ABELLA and MARTIN JJ. 


dissenting. 


 Solicitors for the appellant: Torys, Toronto. 
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654 INFORMATION AND PRIVACY COMM. v. ATA [2011] 3 S.C.R.


Information and Privacy 
Commissioner Appellant 


v. 


Alberta Teachers’ Association Respondent 


and 


Attorney General of British Columbia, 
Information and Privacy Commissioner 
of British Columbia and B.C. 
Freedom of Information and Privacy 
Association Interveners 


Indexed as: Alberta (Information and 
Privacy Commissioner) v. Alberta Teachers’ 
Association 


2011 SCC 61 


File No.: 33620. 


2011: February 16; 2011: December 14. 


Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ. 


ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 


 Administrative law — Judicial review — Implied 
decision — Decision of adjudicator quashed on judicial 
review on basis of Information and Privacy Commis‑
sioner’s failure to comply with statutory time limits — 
Issue of time limits not raised with Commissioner or 
adjudicator — Adjudicator consequently not specifi‑
cally addressing issue and not issuing reasons in this 
regard — Whether a matter that was not raised at tribu‑
nal may be judicially reviewed — Whether reasons given 
by tribunal in other decisions may assist in determina‑
tion of reasonableness of implied decision — Personal 
Information Protection Act, S.A. 2003, c. P‑6.5, s. 50(5). 


 Administrative law — Standard of review — Whether 
a tribunal’s decision relating to interpretation of its 
home statute or statutes closely connected to its func‑
tions is reviewable on standard of correctness or 


Information and Privacy 
Commissioner Appelant 


c. 


Alberta Teachers’ Association Intimée 


et 


Procureur général de la Colombie-
Britannique, Information and Privacy 
Commissioner of British Columbia et 
B.C. Freedom of Information and Privacy 
Association Intervenants 


Répertorié : Alberta (Information and 
Privacy Commissioner) c. Alberta Teachers’ 
Association 


2011 CSC 61 


No du greffe : 33620. 


2011 : 16 février; 2011 : 14 décembre. 


Présents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell. 


EN APPEL DE LA COUR D’APPEL DE L’ALBERTA 


 Droit administratif — Contrôle judiciaire — Déci‑
sion implicite — Décision d’une déléguée annulée à l’is‑
sue d’un contrôle judiciaire au motif que le commissaire 
à l’information et à la protection de la vie privée n’a pas 
observé le délai prescrit — Inobservation du délai non 
soulevée devant le commissaire ou sa déléguée — La 
déléguée n’a donc ni examiné ni abordé expressément la 
question dans ses motifs — Une question qui n’a pas été 
soulevée devant un tribunal administratif peut‑elle faire 
l’objet d’un contrôle judiciaire? — Les motifs du tribunal 
administratif dans d’autres affaires peuvent‑ils permet‑
tre de se prononcer sur le caractère raisonnable d’une 
décision implicite? — Personal Information Protection 
Act, S.A. 2003, ch. P‑6.5, art. 50(5). 


 Droit administratif — Norme de contrôle — La déci‑
sion d’un tribunal administratif qui interprète sa propre 
loi constitutive ou une loi étroitement liée à son mandat 
est‑elle assujettie à la norme de la décision correcte ou 
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reasonableness — Whether category of true questions of 
jurisdiction or vires should be maintained when tribunal 
is interpreting its home statute or statutes closely con‑
nected to its functions. 


 The Information and Privacy Commissioner received 
complaints that the Alberta Teachers’ Association 
(“ATA”) disclosed private information in contravention 
of the Alberta Personal Information Protection Act 
(“PIPA”). At the time, s. 50(5) of PIPA provided that an 
inquiry must be completed within 90 days of the com-
plaint being received unless the Commissioner notified 
the parties that he was extending the time period and he 
provided an anticipated date for completing the inquiry. 
The Commissioner took 22 months from the initial 
complaint before extending the estimated date on which 
the inquiry would be concluded. Seven months later, an 
adjudicator delegated by the Commissioner issued an 
order, finding that the ATA had contravened the Act. 
The ATA applied for judicial review of the adjudicator’s 
order. In argument, it claimed for the first time that the 
Commissioner had lost jurisdiction due to his failure to 
extend the period for completion of the inquiry within 
90 days of the complaint being received. The chambers 
judge quashed the adjudicator’s decision on that basis. 
A majority of the Court of Appeal upheld the chambers 
judge’s decision. 


 Held: The appeal should be allowed. 


 Per McLachlin C.J. and LeBel, Fish, Abella, 
Charron and Rothstein JJ.: Although the timelines issue 
was not raised before the Commissioner or the adjudi-
cator, the adjudicator implicitly decided that providing 
an extension after 90 days did not automatically termi-
nate the inquiry. The adjudicator’s decision was subject 
to judicial review on a reasonableness standard and her 
decision was reasonable. The adjudicator’s order should 
be reinstated and the matter should be remitted to the 
chambers judge to consider issues not dealt with and 
resolved in the judicial review. 


 A court has discretion not to undertake judicial 
review of an issue and generally will not review an issue 
that could have been, but was not, raised before the tri-
bunal. However, in this case, the rationales for the gen-
eral rule have limited application. The Commissioner 
has consistently expressed his views in other cases, so 
we have the benefit of his expertise. No evidence was 
required to consider the timelines issue and no preju-
dice was alleged. 


à celle de la décision raisonnable? — La catégorie des 
véritables questions de compétence doit‑elle subsister 
relativement à l’interprétation par un tribunal adminis‑
tratif de sa propre loi constitutive ou d’une loi étroite‑
ment liée à son mandat? 


 Le commissaire à l’information et à la protection de 
la vie privée a reçu des plaintes selon laquelle l’Alberta 
Teachers’ Association (« ATA ») avait communiqué des 
renseignements privés et enfreint de ce fait la Personal 
Information Protection Act de l’Alberta (« PIPA »). 
Suivant le par. 50(5) de la PIPA alors en vigueur, l’en-
quête du commissaire devait prendre fin au plus tard 90 
jours après la réception de la plainte, sauf avis du com-
missaire aux parties de la prorogation du délai et de la 
date prévue d’achèvement de l’enquête. Le commissaire 
n’a prorogé l’enquête et fixé la date de son achèvement 
que 22 mois après le dépôt de la première plainte. Sept 
mois plus tard, la personne qu’il a déléguée a rendu une 
ordonnance dans laquelle elle concluait que l’ATA avait 
contrevenu à la Loi. L’ATA a demandé le contrôle judi-
ciaire de l’ordonnance et fait valoir pour la première 
fois qu’en ne prorogeant pas l’enquête au plus tard 90 
jours après la réception de la plainte, le commissaire 
avait perdu compétence. Le juge en cabinet a annulé la 
décision de la déléguée pour ce motif. La Cour d’appel 
a confirmé à la majorité la décision du juge. 


 Arrêt : Le pourvoi est accueilli. 


 La juge en chef McLachlin et les juges LeBel, Fish, 
Abella, Charron et Rothstein : Même si la question de 
l’observation du délai n’a pas été soulevée devant le 
commissaire ou sa déléguée, cette dernière a conclu 
tacitement que l’omission de proroger le délai avant 
l’expiration des 90 jours impartis n’avait pas automa-
tiquement mis fin à l’enquête. Au regard de la norme 
de contrôle de la décision raisonnable à laquelle elle 
est assujettie, la décision de la déléguée est raisonna-
ble. L’ordonnance de la déléguée est rétablie, et l’affaire 
est renvoyée au juge en cabinet pour qu’il statue sur les 
questions qui n’ont pas déjà été examinées et réglées 
lors du contrôle judiciaire. 


 La cour de justice jouit du pouvoir discrétionnaire 
d’entreprendre ou non un contrôle judiciaire et, en règle 
générale, elle s’en abstient lorsque la question aurait pu 
être soulevée devant le tribunal administratif mais qu’elle 
ne l’a pas été. Toutefois, les considérations qui justifient 
la règle générale ont une application limitée en l’espèce. 
Le commissaire a exprimé son opinion dans d’autres 
décisions, ce qui donne accès à son expertise. Nul élé-
ment de preuve n’était requis pour trancher la question de 
l’observation du délai, et nul préjudice n’était allégué. 
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 In the present appeal, the letter notifying the parties 
of the extension was sent after the expiration of 90 days. 
An inquiry was conducted and the adjudicator ulti-
mately rendered an order against the ATA. The issue 
raised by the ATA on judicial review could only be 
decided in one of two ways — either the consequence 
of an extension was that the inquiry was terminated or 
not. Both the Commissioner and the adjudicator implic-
itly decided that providing an extension after 90 days 
did not result in the inquiry being automatically termi-
nated. 


 In this case, a reasonableness standard applied on 
judicial review. The Commissioner was interpreting his 
own statute and the question was within his specialized 
expertise. Deference will usually result where a tribu-
nal is interpreting its own statute or statutes closely 
connected to its function, unless the question falls into 
a category of question to which the correctness stand-
ard continues to apply. The timelines question does 
not fall into such a category: it is not a constitutional 
question, a question regarding the jurisdictional lines 
between competing specialized tribunals, a question of 
central importance to the legal system as a whole, nor 
a true question of jurisdiction or vires. Experience has 
shown that the category of true questions of jurisdic-
tion is narrow and it may be that the time has come 
to reconsider whether this category exists and is nec-
essary to identify the appropriate standard of review. 
Uncertainty has plagued standard of review analysis for 
many years. The “true questions of jurisdiction” cat-
egory has caused confusion to counsel and judges alike 
and without a clear definition or content to the category, 
courts will continue to be in doubt on this question. 
For now, it is sufficient to say that, unless the situa-
tion is exceptional, the interpretation by a tribunal of its 
home statute or statutes closely connected to its func-
tion should be presumed to be a question of statutory 
interpretation subject to deference on judicial review. 
As long as the “true question of jurisdiction” category 
remains, a party seeking to invoke it should be required 
to demonstrate why the court should not review a tribu-
nal’s interpretation of its home statute on the standard 
of reasonableness. 


 The deference due to a tribunal does not disappear 
because its decision was implicit. Parties cannot gut 
the deference owed to a tribunal by failing to raise the 


 En l’espèce, les parties ont été informées par lettre 
de la prorogation du délai de 90 jours après l’expiration 
de celui-ci. La déléguée a mené l’enquête à terme, puis 
rendu une ordonnance défavorable à l’ATA. La question 
soulevée par l’ATA lors du contrôle judiciaire ne pou-
vait appeler que l’une de deux conclusions possibles : 
soit la prorogation n’avait pas mis fin à l’enquête, soit 
elle y avait mis fin. Le commissaire et sa déléguée ont 
implicitement décidé que la prorogation du délai après 
les 90 jours impartis n’a pas automatiquement mis fin à 
l’enquête. 


 Dans la présente affaire, la décision était assujettie 
à la norme de contrôle de la décision raisonnable. Le 
commissaire interprétait sa propre loi constitutive, et 
la question relevait de son expertise. Lorsqu’un tribu-
nal administratif interprète sa propre loi constitutive 
ou une loi étroitement liée à son mandat, la déférence 
est habituellement de mise, sauf si la question relève 
d’une catégorie de questions à laquelle la norme de la 
décision correcte demeure applicable. La question de 
l’observation du délai n’appartient pas à une telle caté-
gorie : elle n’est pas de nature constitutionnelle, elle n’a 
pas trait à la délimitation des compétences respectives 
de tribunaux spécialisés concurrents, elle ne revêt pas 
une importance capitale pour le système juridique dans 
son ensemble et elle ne touche pas véritablement à la 
compétence. L’expérience enseigne que peu de ques-
tions appartiennent à la catégorie des véritables ques-
tions de compétence, et le temps est peut-être venu 
de se demander si cette catégorie existe et si elle est 
nécessaire pour arrêter la norme de contrôle applica-
ble. Pendant de nombreuses années, l’incertitude a pesé 
sur l’analyse relative à la norme de contrôle. La catégo-
rie des « questions touchant véritablement à la compé-
tence » a semé la confusion tant chez les juges que chez 
les avocats et, sans une définition claire ni de précision 
quant à sa teneur, les cours de justice demeureront dans 
l’incertitude à ce sujet. Pour l’heure, il suffit d’affirmer 
que, sauf situation exceptionnelle, il convient de présu-
mer que l’interprétation par un tribunal administratif de 
sa propre loi constitutive ou d’une loi étroitement liée à 
son mandat est une question d’interprétation législative 
commandant la déférence en cas de contrôle judiciaire. 
Tant que subsiste la catégorie des « véritables questions 
de compétence », la partie qui prétend soulever une 
question qui y appartient doit établir les raisons pour 
lesquelles le contrôle visant l’interprétation de sa loi 
constitutive par un tribunal administratif ne devrait pas 
s’effectuer au regard de la norme de la décision raison-
nable. 


 Un tribunal administratif ne cesse pas d’avoir droit 
à la déférence parce que sa décision est implicite. 
Les parties ne sauraient, en omettant de soulever une 
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issue before the tribunal and thereby mislead the tri-
bunal on the necessity of providing reasons. When the 
decision under review concerns an issue that was not 
raised before the decision maker, the reviewing court 
can consider reasons which could have been offered in 
support of the decision. When a reasonable basis for an 
implied decision is apparent, a reviewing court should 
uphold the decision as reasonable. In some cases, it may 
be that the reviewing court cannot adequately show def-
erence without first providing the decision maker the 
opportunity to give its own reasons for the decision. It 
will generally be inappropriate to find that there is no 
reasonable basis for the tribunal’s decision without first 
giving the tribunal an opportunity to provide one. 


 Reasons given by a tribunal in other decisions on 
the same issue can assist a reviewing court in deter-
mining whether a reasonable basis for an implied 
decision exists. Other decisions by the Commissioner 
and the adjudicator have provided consistent analy-
ses of the similarly worded s. 69(6) of the Freedom of 
Information and Protection of Privacy Act (“FOIPA”). 
The Commissioner has held that a similar 90-day time 
limit in s. 69(6) applies only to his duty to complete 
an inquiry and not to extending time to complete an 
inquiry. His interpretation of s. 69(6) systematically 
addresses the text of that provision, its purposes, and 
the practical realities of conducting inquiries. His inter-
pretation of s. 69(6) satisfies the values of justification, 
transparency and intelligibility in administrative deci-
sion making. 


 It is reasonable to assume that the Commissioner’s 
interpretations of s. 69(6) of FOIPA are the reasons 
of the adjudicator in this case. Both s. 50(5) of PIPA 
and s. 69(6) of FOIPA govern inquiries conducted by 
the Commissioner. They are identically structured and 
use almost identical language. It was reasonable for 
the adjudicator to apply the Commissioner’s interpre-
tation of s. 69(6) of FOIPA to s. 50(5) of PIPA. The 
interpretation does not render statutory requirements 
of notice meaningless. No principle of statutory inter-
pretation requires a presumption that an extension must 
be granted before the expiry of the 90-day time limit 
simply because s. 50(5) is silent as to when an extension 
of time can be granted. The distinction between man-
datory and directory provisions does not arise in this 
case because this is not a case of failure by a tribunal 
to comply with a legislative direction. Therefore, there 
exists a reasonable basis for the adjudicator’s implied 
decision in this case. 


question et en induisant ainsi le tribunal administratif 
en erreur quant à la nécessité de motiver sa décision, 
écarter la déférence due à ce dernier. Lorsque la déci-
sion contestée porte sur une question qui n’a pas été 
soulevée devant le décideur, la juridiction de révision 
peut prendre en compte les motifs qui auraient pu être 
donnés à l’appui. Lorsque la décision tacite a un fonde-
ment raisonnable manifeste, la juridiction de révision 
devrait la déclarer raisonnable et la confirmer. Il peut 
arriver parfois qu’une juridiction de révision ne puisse 
manifester la déférence voulue sans offrir d’abord au 
décideur administratif la possibilité d’exposer les 
motifs de sa décision. Il ne convient généralement pas 
qu’elle conclue à l’absence d’assise raisonnable sans 
offrir d’abord au tribunal administratif la possibilité 
d’en fournir une. 


 La juridiction de révision peut s’en remettre aux 
motifs d’autres décisions du tribunal administratif sur le 
même point pour décider si une décision implicite a un 
fondement raisonnable ou non. Dans d’autres décisions, 
le commissaire et ses délégués interprètent de manière 
constante le par. 69(6) de la Freedom of Information 
and Protection of Privacy Act (« FOIPA »), dont le 
libellé est semblable. Le commissaire conclut que le 
délai apparenté de 90 jours prévu au par. 69(6) ne vise 
que l’achèvement de l’enquête, et non la prorogation du 
délai pour la mener à terme. Son interprétation du par. 
69(6) aborde successivement le texte de la disposition, 
son objet et l’expérience du commissaire au chapitre de 
la tenue d’enquêtes. Elle satisfait également aux exigen-
ces de justification, de transparence et d’intelligibilité 
du processus décisionnel administratif. 


 On peut certes présumer que les motifs du commis-
saire interprétant le par. 69(6) de la FOIPA sont repris 
par la déléguée en l’espèce. Le paragraphe 50(5) de 
la PIPA et le par. 69(6) de la FOIPA s’appliquent aux 
enquêtes du commissaire, ils sont conçus de la même 
manière et leurs libellés sont presque identiques. La 
déléguée pouvait légitimement appliquer au par. 50(5) 
de la PIPA l’interprétation du par. 69(6) de la FOIPA 
par le commissaire. Pareille conclusion ne rend pas inu-
tile l’obligation légale de donner un avis. Aucun prin-
cipe d’interprétation législative n’établit de présomption 
voulant que la prorogation doive intervenir avant l’ex-
piration du délai de 90 jours seulement parce que le 
par. 50(5) ne précise pas la période pendant laquelle le 
délai peut être prorogé. La distinction entre les dispo-
sitions législatives impératives et celles qui sont direc-
tives ne joue pas en l’espèce, car il ne s’agit pas d’un 
cas où le tribunal administratif a omis de se confor-
mer à une prescription du législateur. Par conséquent, 
la décision implicite de la déléguée avait une assise  
raisonnable. 
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 Per Binnie and Deschamps JJ.: There is agreement 
with Cromwell J. that the concept of jurisdiction is fun-
damental to judicial review of administrative tribunals 
and to the rule of law. Administrative tribunals operate 
within a legal framework dictated by the Constitution 
and limited by their respective statutory mandates and 
it is the courts that determine the outer limits of those 
mandates. On the other hand, the notion of a “true ques-
tion of jurisdiction or vires” is not helpful at the practi-
cal everyday level of deciding whether or not the courts 
are entitled to intervene in a particular administrative 
decision. 


 The middle ground lies in the more nuanced 
approach adopted in Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), 2011 SCC 
53, [2011] 3 S.C.R. 471, that if the issue relates to the 
interpretation and application of a tribunal’s own stat-
ute, is within its expertise and does not raise issues of 
general legal importance, the standard of reasonable-
ness will generally apply. The expression “issues of 
general legal importance” means issues whose resolu-
tion has significance outside the operation of the statu-
tory scheme under consideration. “Reasonableness” is a 
deceptively simple omnibus term which gives review-
ing judges a broad discretion to choose from a vari-
ety of levels of scrutiny from the relatively intense to 
the not so intense. The calibration will be challenging 
enough for reviewing judges without superadding an 
elusive search for something that can be labelled a true 
question of vires or jurisdiction. 


 On the other hand, Rothstein J.’s creation of a “pre-
sumption” based on insufficient criteria simply adds 
a further step to what should be a straightforward 
analysis. A simplified approach would be that if the 
issue before the reviewing court relates to the inter-
pretation or application of a tribunal’s “home statute” 
and related statutes that are also within the core func-
tion and expertise of the decision maker, and the issue 
does not raise matters of legal importance beyond the 
statutory scheme under review, the Court should afford 
a measure of deference under the standard of reasona-
bleness. Otherwise, the last word on questions of law 
should be left with the courts. 


 Per Cromwell J.: In this case the applicable standard 
of review is reasonableness. The Commissioner’s power 
to extend time is granted in broad terms in the context 


 Les juges Binnie et Deschamps : Le juge Cromwell a 
raison d’affirmer que la notion de compétence est fon-
damentale dans le contrôle judiciaire des décisions des 
tribunaux administratifs et pour la primauté du droit. 
Les tribunaux administratifs exercent leurs fonctions 
dans le cadre juridique que dicte la Constitution et que 
délimitent leurs mandats légaux respectifs, et ce sont 
les cours de justice qui déterminent la portée de ces 
mandats. Par contre, la notion de « question touchant 
véritablement à la compétence » ne se révèle pas utile 
au quotidien pour déterminer concrètement si une cour 
de justice est admise ou non à s’immiscer dans une 
décision administrative donnée. 


 La démarche nuancée de la Cour dans l’arrêt Canada 
(Commission canadienne des droits de la personne) c. 
Canada (Procureur général), 2011 CSC 53, [2011] 3 
R.C.S. 471, selon laquelle lorsqu’il s’agit d’interpréter et 
d’appliquer sa propre loi, dans son domaine d’expertise 
et sans que soit soulevée une question de droit générale, 
la norme de la décision raisonnable s’applique habi-
tuellement, constitue un compromis entre les points 
de vue qui s’opposent en l’espèce. Une « question de 
droit générale » s’entend d’une question dont le règle-
ment n’importe pas seulement pour le régime législatif 
considéré. La « raisonnabilité » est une notion géné-
rale d’apparence trompeusement simple qui confère 
à la juridiction de révision le pouvoir discrétionnaire 
étendu de choisir entre divers degrés d’examen, allant 
de celui relativement intense à celui qui l’est moins. 
Les juges saisis de demandes de contrôle judiciaire 
ont déjà suffisamment à faire pour déterminer l’inten-
sité de l’examen nécessaire sans qu’on leur demande en 
plus de rechercher un élément insaisissable susceptible 
d’être qualifié de question touchant véritablement à la  
compétence. 


 En revanche, la création par le juge Rothstein d’une 
présomption fondée sur des critères insuffisants ne 
fait qu’ajouter une étape à une analyse qui devrait être 
simple. Suivant une démarche simplifiée, lorsque la 
décision visée par le contrôle judiciaire a trait à l’in-
terprétation ou à l’application de la loi constitutive du 
tribunal administratif ou d’une loi connexe qui relève 
elle aussi essentiellement du mandat et de l’expertise 
du décideur, et qu’elle ne soulève pas de questions de 
droit générales, au-delà du régime législatif en cause, la 
Cour devrait se montrer déférente suivant la norme de 
la décision raisonnable. Sinon, il appartient à la cour de 
justice de statuer en dernier ressort sur les questions de 
droit. 


 Le juge Cromwell : La norme de contrôle applica-
ble en l’espèce est celle de la décision raisonnable. Le 
pouvoir de prorogation est conféré au commissaire en 
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of a detailed and highly specialized statutory scheme 
which it is the Commissioner’s duty to administer and 
under which he is required to exercise many broadly 
granted discretions. The adjudicator’s decision on the 
timeliness issue should be reinstated and the matter 
should be remitted to the chambers judge to consider the 
issues not dealt with and resolved in the judicial review 
proceedings. Courts have a constitutional responsibility 
to ensure that administrative action does not exceed its 
jurisdiction, but they must also give effect to legisla-
tive intent when determining the applicable standard of 
judicial review. The standard of review analysis iden-
tifies the limits of the legality of a tribunal’s actions 
and defines the limits of the role of the reviewing court. 
When existing jurisprudence has not already satisfacto-
rily determined the standard of review applicable to the 
case at hand, the courts apply several relevant factors. 
These factors allow the courts to identify questions that 
are reviewable on a standard of correctness. Elevating 
to a virtually irrefutable presumption the general guide-
line that a tribunal’s interpretation of its home statute 
will not often raise a jurisdictional question goes well 
beyond saying that deference will usually result where 
a tribunal’s interpretation of its home statute is in issue. 
The terms “jurisdictional” and “vires” are unhelpful to 
the standard of review analysis but true questions of 
jurisdiction and vires do exist. There are legal questions 
in “home” statutes whose resolution legislatures do not 
intend to leave to the tribunal. As this Court’s recent 
jurisprudence confirms, as a matter of either constitu-
tional law or legislative intent, a tribunal must be cor-
rect on certain issues. The fact that s. 50(5) of PIPA 
is in the Commissioner’s home statute did not relieve 
the reviewing court of its duty to consider the argu-
ment that the provision was one whose interpretation 
the legislator intended to be reviewed for correctness, 
by examining the provision and other relevant factors. 
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SCC 30, [2011] 2 S.C.R. 504; Order P2008‑005; 
College of Alberta Psychologists, December 17, 2008, 
O.I.P.C.; Order F2006‑031; Edmonton Police Service, 
September 22, 2008, O.I.P.C.; Order F2008‑013; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. No. 
71 (QL); Order F2007‑014; Edmonton (Police Service) 
(Re), [2008] A.I.P.C.D. No. 72 (QL); Order F2008‑
003; Edmonton Police Service, December 12, 2008, 
O.I.P.C.; Order F2008‑016; Edmonton (Police Service) 
(Re), [2008] A.I.P.C.D. No. 82 (QL); Order F2008‑017; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. No. 


434 A.R. 311; arrêts mentionnés : Canadien Pacifique 
Ltée c. Bande indienne de Matsqui, [1995] 1 R.C.S. 
3; Toussaint c. Conseil canadien des relations du tra‑
vail (1993), 160 N.R. 396; Poirier c. Canada (Ministre 
des affaires des anciens combattants), [1989] 3 C.F. 
233; Bande indienne de Shubenacadie c. Canada 
(Commission des droits de la personne), [1998] 2 C.F. 
198; Legal Oil & Gas Ltd. c. Surface Rights Board, 2001 
ABCA 160, 303 A.R. 8; United Nurses of Alberta, Local 
160 c. Chinook Regional Health Authority, 2002 ABCA 
246, 317 A.R. 385; Conseil des Canadiens avec défi‑
ciences c. VIA Rail Canada Inc., 2007 CSC 15, [2007] 
1 R.C.S. 650; Waters c. British Columbia (Director of 
Employment Standards), 2004 BCSC 1570, 40 C.L.R. 
(3d) 84; Alberta c. Nilsson, 2002 ABCA 283, 320 A.R. 
88; A.C. Concrete Forming Ltd. c. Residential Low Rise 
Forming Contractors Assn. of Metropolitan Toronto and 
Vicinity, 2009 ONCA 292, 306 D.L.R. (4th) 251; Smith 
c. Alliance Pipeline Ltd., 2011 CSC 7, [2011] 1 R.C.S. 
160, inf. 2009 CAF 110, 389 N.R. 363, inf. 2008 CF 
12, 34 C.E.L.R. (3d) 138; Canada (Commission cana‑
dienne des droits de la personne) c. Canada (Procureur 
général), 2011 CSC 53, [2011] 3 R.C.S. 471; Syndicat 
canadien de la Fonction publique, section locale 963 
c. Société des alcools du Nouveau‑Brunswick, [1979] 
2 R.C.S. 227; Syndicat des professeurs du collège de 
Lévis‑Lauzon c. CEGEP de Lévis‑Lauzon, [1985] 1 
R.C.S. 596; Union des employés de commerce, local 
503 c. Roy, [1980] C.A. 394; Celgene Corp. c. Canada 
(Procureur général), 2011 CSC 1, [2011] 1 R.C.S. 3, 
conf. 2009 CAF 378, 315 D.L.R. (4th) 270, inf. 2009 CF 
271, 344 F.T.R. 45; Nolan c. Kerry (Canada) Inc., 2009 
CSC 39, [2009] 2 R.C.S. 678, conf. sub nom. Kerry 
(Canada) Inc. c. DCA Employees Pension Committee, 
2007 ONCA 416, 86 O.R. (3d) 1, inf. sub nom. Nolan 
c. Superintendent of Financial Services (2006), 209 
O.A.C. 21; Northrop Grumman Overseas Services 
Corp. c. Canada (Procureur général), 2009 CSC 
50, [2009] 3 R.C.S. 309; Nor‑Man Regional Health 
Authority Inc. c. Manitoba Association of Health Care 
Professionals, 2011 CSC 59, [2011] 3 R.C.S. 616; Petro‑
Canada c. Workers’ Compensation Board (B.C.), 2009 
BCCA 396, 276 B.C.A.C. 135; Canada (Citoyenneté 
et Immigration) c. Khosa, 2009 CSC 12, [2009] 1 
R.C.S. 339; Canada (Procureur général) c. Mavi, 
2011 CSC 30, [2011] 2 R.C.S. 504; Order P2008‑005; 
College of Alberta Psychologists, December 17, 2008, 
O.I.P.C.; Order F2006‑031; Edmonton Police Service, 
September 22, 2008, O.I.P.C.; Order F2008‑013; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. No. 
71 (QL); Order F2007‑014; Edmonton (Police Service) 
(Re), [2008] A.I.P.C.D. No. 72 (QL); Order F2008‑
003; Edmonton Police Service, December 12, 2008, 
O.I.P.C.; Order F2008‑016; Edmonton (Police Service) 
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79 (QL); Order F2008‑005; Edmonton (Police Service) 
(Re), [2008] A.I.P.C.D. No. 81 (QL); Order F2008‑
018; Edmonton (Police Service) (Re), [2009] A.I.P.C.D. 
No. 3 (QL); Order F2008‑027; Edmonton (Police 
Service) (Re), [2009] A.I.P.C.D. No. 20 (QL); Order 
F2007‑031; Grande Yellowhead Regional Division 
No. 35, November 27, 2008, O.I.P.C.; British Columbia 
(Attorney General) v. Canada (Attorney General), 
[1994] 2 S.C.R. 41. 


By Binnie J. 


 Discussed: Dunsmuir v. New Brunswick, 2008 SCC 
9, [2008] 1 S.C.R. 190; Canada (Canadian Human 
Rights Commission) v. Canada (Attorney General), 2011 
SCC 53, [2011] 3 S.C.R. 471; referred to: Metropolitan 
Life Insurance Co. v. International Union of Operating 
Engineers, Local 796, [1970] S.C.R. 425; Bell v. 
Ontario Human Rights Commission, [1971] S.C.R. 756; 
Pushpanathan v. Canada (Minister of Citizenship and 
Immigration), [1998] 1 S.C.R. 982; Pezim v. British 
Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 
557; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27; 
Canada (Citizenship and Immigration) v. Khosa, 2009 
SCC 12, [2009] 1 S.C.R. 339. 


By Cromwell J. 


 Discussed: Dunsmuir v. New Brunswick, 2008 SCC 
9, [2008] 1 S.C.R. 190; referred to: Nolan v. Kerry 
(Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678; 
Metropolitan Life Insurance Co. v. International Union 
of Operating Engineers, Local 796, [1970] S.C.R. 425; 
Bell v. Ontario Human Rights Commission, [1971] 
S.C.R. 756; Canadian Union of Public Employees, 
Local 963 v. New Brunswick Liquor Corp., [1979] 2 
S.C.R. 227; Crevier v. Attorney General of Quebec, 
[1981] 2 S.C.R. 220; Pushpanathan v. Canada (Minister 
of Citizenship and Immigration), [1998] 1 S.C.R. 982; 
United Taxi Drivers’ Fellowship of Southern Alberta 
v. Calgary (City), 2004 SCC 19, [2004] 1 S.C.R. 
485; Northrop Grumman Overseas Services Corp. v. 
Canada (Attorney General), 2009 SCC 50, [2009] 3 
S.C.R. 309. 
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 The judgment of McLachlin C.J. and LeBel, 
Fish, Abella, Charron and Rothstein JJ. was deliv-
ered by 


[1] Rothstein J. — Through the creation of 
administrative tribunals, legislatures confer 
decision-making authority on certain matters to 
decision makers who are assumed to have special-
ized expertise with the assigned subject matter. 
Courts owe deference to administrative decisions 
within the area of decision-making authority con-
ferred to such tribunals. This appeal provides an 
opportunity for this Court to address the question 
of how a court may give adequate deference to a tri-
bunal when a party raises an issue before the court 
on judicial review, which was never raised before 
the tribunal and where, as a consequence, the tribu-
nal provided no express reasons with respect to the 
disposition of that issue. 


[2] The context in which this issue arises is the 
judicial review of a decision of an adjudicator dele-
gated by the appellant, the Information and Privacy 
Commissioner (“Commissioner”), finding that the 
respondent, the Alberta Teachers’ Association 
(“ATA”), had disclosed certain private informa-
tion in contravention of the Personal Information 
Protection Act, S.A. 2003, c. P-6.5 (“PIPA”). 
In response to a number of complaints about 
an ATA publication of private information, the 
Commissioner started an investigation. At the time, 
the Commissioner’s enabling statute provided that 
an inquiry “must” be completed within 90 days of 
the complaint being received by the Commissioner, 
unless the Commissioner notifies the parties con-
cerned that he is extending the period and provides 
an anticipated date for completing the inquiry (s. 
50(5) PIPA). In dealing with the complaints against 
the ATA, the Commissioner took 22 months from 
the initial complaint before extending the estimated 
date on which the inquiry would be concluded. The 
adjudicator delegated by the Commissioner sub-
sequently issued an order against the ATA before 
the anticipated date for completion and 29 months 
after the initial complaint was made. 


[3] The issue of compliance with statutory time-
lines was not raised before the Commissioner or 


 Version française du jugement de la juge en 
chef McLachlin et des juges LeBel, Fish, Abella, 
Charron et Rothstein rendu par 


[1] Le juge Rothstein — En créant un tribunal 
administratif, une législature confère à un décideur 
le pouvoir de rendre des décisions dans un domaine 
où il est censé posséder une expertise. Une cour de 
justice doit déférer aux décisions administratives 
qui ressortissent à ce pouvoir décisionnel. Le pré-
sent pourvoi offre à notre Cour l’occasion d’aborder 
la question de savoir de quelle manière il convient 
de déférer à la décision d’un tribunal administra-
tif lorsque, dans le cadre d’un contrôle judiciaire, 
une cour de justice est saisie d’une question qui n’a 
pas été soulevée devant ce tribunal et sur laquelle 
ce dernier n’a donc pas rendu de décision expresse 
motivée. 


[2] En l’espèce, le contrôle judiciaire visait la 
décision d’une personne déléguée par l’appelant, 
le commissaire à l’information et à la protec-
tion de la vie privée (« commissaire »), concluant 
que l’intimée, l’Alberta Teachers’ Association 
(« ATA »), avait communiqué des renseignements 
privés et enfreint de ce fait la Personal Information 
Protection Act, S.A. 2003, ch. P-6.5 (« PIPA »). Le 
commissaire avait examiné des plaintes relatives à 
la publication de renseignements privés par l’ATA. 
Suivant la loi habilitante alors en vigueur, l’enquête 
du commissaire [TRADUCTION] « prend fin » au 
plus tard 90 jours après la réception de la plainte, 
sauf avis du commissaire aux parties de la proroga-
tion du délai et de la date prévue d’achèvement de 
l’enquête (par. 50(5) de la PIPA). Dans le cas des 
plaintes visant l’ATA, le commissaire n’a prorogé 
l’enquête et fixé la date de son achèvement que 22 
mois après le dépôt de la première plainte. La per-
sonne déléguée par le commissaire a subséquem-
ment rendu une ordonnance défavorable à l’ATA 
avant la date prévue d’achèvement, mais 29 mois 
après le dépôt de la première plainte. 


[3] L’inobservation du délai légal n’a été invoquée 
ni devant le commissaire ni devant sa déléguée. 
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the adjudicator. The ATA applied for judicial 
review of the adjudicator’s order, arguing inter alia 
that the Commissioner had lost jurisdiction due to 
his failure to extend the period for completion of 
the inquiry within 90 days. The chambers judge 
granted the ATA’s application on this basis, quash-
ing the adjudicator’s decision ((2008), 21 Alta. L.R. 
(5th) 24). This decision was upheld by a majority 
of the Court of Appeal (2010 ABCA 26, 21 Alta. 
L.R. (5th) 30). 


[4] The Commissioner now appeals to this Court. 
There are three questions at issue: First, should 
the timelines issue have been considered on judi-
cial review since it was not raised before the 
Commissioner or the adjudicator? Second, if the 
timelines issue should be considered, what is the 
applicable standard of review? Third, on the appli-
cable standard of review, does the adjudicator’s 
continuation and conclusion of the inquiry, despite 
the Commissioner having provided an extension 
after 90 days, survive judicial review? 


[5] For the reasons that follow, I would find that 
the timelines issue was subject to judicial review. 
Although the issue was not raised before the 
Commissioner or the adjudicator, it was implicitly 
decided by both the Commissioner and the adjudi-
cator, and there was no evidentiary inadequacy or 
prejudice to the parties in this case. The implied 
decision of the Commissioner to extend the time 
after 90 days as implicitly adopted by the del-
egated adjudicator was reviewable on a reasona-
bleness standard and I conclude that the adjudi-
cator’s decision was reasonable. Accordingly, the 
Commissioner’s appeal should be allowed and the 
adjudicator’s order against the ATA reinstated. 


I. Facts 


[6] Between October 13 and December 2, 2005, 
ten individuals complained to the Office of the 
Information and Privacy Commissioner that the 
ATA disclosed their personal information, in con-
travention of PIPA. They alleged that the ATA did 
so by publishing their names together with a state-
ment that they were no longer required to adhere to 


L’ATA a demandé le contrôle judiciaire de l’ordon-
nance de la déléguée au motif, notamment, qu’en 
ne prorogeant pas l’enquête au plus tard 90 jours 
après son début, le commissaire avait perdu com-
pétence. Le juge en cabinet a fait droit à la demande 
et annulé la décision de la déléguée ((2008), 21 
Alta. L.R. (5th) 24). La Cour d’appel a confirmé à 
la majorité la décision du juge (2010 ABCA 26, 21 
Alta. L.R. (5th) 30). 


[4] Le commissaire se pourvoit aujourd’hui 
devant notre Cour, et trois questions sont en litige. 
Premièrement, convenait-il de se pencher sur la 
question du délai lors du contrôle judiciaire alors 
qu’elle n’avait pas été soulevée devant le commis-
saire ou sa déléguée? Deuxièmement, dans l’affir-
mative, quelle était la norme de contrôle applicable? 
Troisièmement, au regard de cette norme, la pour-
suite de l’enquête par la déléguée jusqu’à sa conclu-
sion, après que le commissaire eut prorogé le délai 
de 90 jours après son expiration, peut-elle survivre 
au contrôle judiciaire? 


[5] Pour les raisons qui suivent, je suis d’avis que 
le contrôle judiciaire pouvait porter sur l’observa-
tion du délai. En effet, le commissaire et sa délé-
guée se sont tacitement prononcés sur ce point 
même s’il n’a pas été soulevé devant eux, et il n’y a 
eu ni irrégularité sur le plan de la preuve, ni préju-
dice causé aux parties. La norme de contrôle de la 
raisonnabilité s’applique à la décision du commis-
saire tacitement entérinée par sa déléguée de proro-
ger le délai après l’expiration des 90 jours impartis, 
et j’estime que la décision du commissaire était rai-
sonnable. Par conséquent, le pourvoi du commis-
saire est accueilli, et l’ordonnance de sa déléguée 
visant l’ATA est rétablie. 


I. Les faits 


[6] Entre le 13 octobre et le 2 décembre 2005, 
dix personnes ont saisi le Commissariat de plaintes 
alléguant que l’ATA avait communiqué des rensei-
gnements personnels les concernant, en contra-
vention de la PIPA. Elles prétendaient en effet que 
l’ATA les avait identifiées dans sa publication inti-
tulée ATA News en précisant qu’elles n’étaient plus 
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the ATA’s Code of Professional Conduct in a publi-
cation called the “ATA News”. The Commissioner’s 
office informed the ATA on October 27, 2005, that 
it was conducting an investigation. On July 25, 
2006, the investigation was concluded and a report 
was given to the complainants. Although the record 
is not clear, from their subsequent action, it would 
appear that the report was not satisfactory to the 
complainants. 


[7] In September 2006, the complainants 
requested that an inquiry under PIPA be conducted. 
On February 7, 2007, the complainants were noti-
fied that their request was being processed. On 
May 17, 2007, the Commissioner issued a Notice 
of Inquiry setting out a deadline of June 11, 2007, 
for written submissions (subsequently extended to 
July 25, 2007), and of August 8, 2007, for rebuttals. 
Although the timing is not disclosed in the record, 
the Commissioner did delegate an adjudicator to 
conduct the inquiry and issue a decision. 


[8] On August 1, 2007, the Commissioner wrote 
to the parties informing them that he was extend-
ing the 90-day period set out in s. 50(5) PIPA and 
provided an anticipated date for completion of 
February 1, 2009. On March 13, 2008, an order 
was issued by the Commissioner’s delegated adju-
dicator. The adjudicator found that the ATA had 
disclosed the complainants’ personal information 
contrary to ss. 7 and 19 PIPA. The issue of compli-
ance with the timelines set out in s. 50(5) PIPA was 
not raised before the adjudicator and the adjudica-
tor’s reasons did not expressly address this issue. 


[9] On April 25, 2008, the ATA filed an originat-
ing notice for judicial review of the adjudicator’s 
order. On judicial review, the adjudicator’s decision 
was quashed on the basis that the Commissioner 
lost jurisdiction for failing to comply with the 
timelines set out in s. 50(5) PIPA. By majority, the 
Court of Appeal upheld that decision. 


II. Relevant Statutory Provisions 


[10] The relevant statutory provisions, as they 
were worded at the relevant time, are: 


assujetties au code de déontologie de l’association. 
Le 27 octobre 2005, le Commissariat a informé 
l’ATA qu’il examinait l’affaire. L’examen a pris fin 
le 25 juillet 2006, et un rapport a été remis aux 
plaignants. Bien que le dossier ne soit pas clair sur 
ce point, il appert de la conduite subséquente des 
plaignants qu’ils n’ont pas été satisfaits des conclu-
sions. 


[7] En septembre 2006, les plaignants ont 
demandé la tenue d’une enquête sous le régime 
de la PIPA. Le 7 février 2007, ils ont été informés 
que leur demande suivait son cours. Le 17 mai, au 
moyen d’un avis d’enquête, le commissaire a fixé 
au 11 juin la date limite pour le dépôt d’observa-
tions écrites (la reportant ensuite au 25 juillet), et 
au 8 août 2007 la date limite pour le dépôt des réfu-
tations. Le commissaire a délégué son pouvoir de 
mener l’enquête et de rendre une décision, bien que 
le dossier ne précise pas à quelle date. 


[8] Le 1er août 2007, le commissaire a informé 
les parties par écrit qu’il prorogeait le délai de 90 
jours prévu au par. 50(5) de la PIPA et fixait au 
1er février 2009 la date prévue d’achèvement. Le 13 
mars 2008, la déléguée du commissaire a statué que 
l’ATA avait communiqué des renseignements per-
sonnels concernant les plaignants et ainsi enfreint 
les art. 7 et 19 de la PIPA. La question de l’obser-
vation du délai prévu au par. 50(5) de la PIPA n’a 
pas été soulevée devant elle, et elle ne l’aborde pas 
expressément dans ses motifs. 


[9] Le 25 avril 2008, par voie d’avis introductif 
d’instance, l’ATA a demandé le contrôle judiciaire 
de la décision de la déléguée. À l’issue du contrôle, 
la Cour du Banc de la Reine a annulé la décision 
au motif que l’inobservation du délai prescrit au 
par. 50(5) de la PIPA avait fait perdre compétence 
au commissaire. Les juges majoritaires de la Cour 
d’appel ont confirmé sa décision. 


II. Dispositions législatives pertinentes 


[10] Voici les dispositions législatives qui s’appli-
quaient au moment considéré en l’espèce : 
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Personal Information Protection Act, S.A. 2003,  
c. P-6.5 


3 The purpose of this Act is to govern the collection, 
use and disclosure of personal information by organi-
zations in a manner that recognizes both the right of 
an individual to have his or her personal information 
protected and the need of organizations to collect, use 
or disclose personal information for purposes that are 
reasonable. 


43(1) The Commissioner may delegate to any person 
any duty, power or function of the Commissioner under 
this Act except the power to delegate. 


(2)  A delegation under subsection (1) must be in 
writing and may contain any conditions or restrictions 
the Commissioner considers appropriate. 


47(1) To ask for a review or to initiate a complaint 
under this Part, an individual must, as soon as reason-
able, deliver a written request to the Commissioner. 


(2)  A written request to the Commissioner for a 
review of a decision of an organization must be deliv-
ered within 


(a) 30 days from the day that the individual asking 
for the review is notified of the decision, or 


(b) a longer period allowed by the Commissioner. 


(3)  A written request to the Commissioner initiating 
a complaint must be delivered within a reasonable time. 


(4)  The time limit in subsection (2)(a) does not apply 
to delivering a written request for a review concerning 
an organization’s failure to respond within a required 
time period. 


50 . . . 


(5)  An inquiry into a matter that is the subject of a 
written request referred to in section 47 must be com-
pleted within 90 days from the day that the written 
request was received by the Commissioner unless the 
Commissioner 


(a) notifies the person who made the written 
request, the organization concerned and any other 
person given a copy of the written request that the 
Commissioner is extending that period, and 


(b) provides an anticipated date for the completion 
of the review. 


Personal Information Protection Act, S.A. 2003, 
ch. P-6.5 


[TRADUCTION] 


3 La présente loi a pour objet de régir la collecte, l’uti-
lisation et la communication de renseignements per-
sonnels par un organisme d’une manière qui respecte 
à la fois le droit de chacun à la protection des rensei-
gnements personnels qui le concernent et le besoin de 
l’organisme de recueillir, d’utiliser ou de communiquer 
des renseignements personnels à des fins valables. 


43(1) Le commissaire peut déléguer à une personne 
les attributions que lui confère la présente loi, sauf le 
pouvoir de déléguer. 


(2)  La délégation visée au paragraphe (1) est faite 
par écrit et peut être assortie des conditions ou restric-
tions que le commissaire estime indiquées. 


47(1) La demande de réexamen ou la plainte formulée 
par un particulier en application de la présente partie 
est présentée par écrit au commissaire dès que possible. 


(2)  La demande de réexamen de la décision d’un 
organisme est présentée 


a) soit dans les 30 jours qui suivent l’avis de la déci-
sion au particulier, 


b) soit dans le délai prorogé par le commissaire. 


(3)  La plainte est présentée par écrit au commissaire 
dans un délai raisonnable. 


(4)  Le délai prévu à l’alinéa (2)a) ne s’applique pas 
à la demande écrite de réexamen visant l’omission d’un 
organisme de répondre dans le délai imparti. 


50 . . . 


(5)  L’enquête qui fait suite à une demande écrite 
visée à l’article 47 prend fin dans les 90 jours qui sui-
vent la réception de celle-ci, sauf : 


a) lorsque le commissaire informe l’auteur de la 
demande, l’organisme visé et toute autre personne 
ayant reçu copie de la demande qu’il proroge ce 
délai, 


b) et qu’il précise la date prévue d’achèvement de 
l’enquête. 
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III. Judicial History 


A. Court of Queen’s Bench of Alberta, (2008),  
21 Alta. L.R. (5th) 24 


[11] In reasons delivered orally, Marshall J. noted 
that a preliminary question raised by the ATA 
was whether the Commissioner had lost jurisdic-
tion over the inquiry as a result of his failure to 
complete the inquiry within the timelines set out 
in s. 50(5) PIPA. Relying on Dunsmuir v. New 
Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, for 
the principle that “the standard of correctness still 
applies to matters of jurisdiction and some other 
matters of law” (at para. 10), he held that this ques-
tion was reviewable on a standard of correctness. 


[12] According to Marshall J., the reasons of 
Belzil J. in Kellogg Brown and Root Canada v. 
Information and Privacy Commissioner (Alta.), 
2007 ABQB 499, 434 A.R. 311, were compelling 
and entirely applicable in this case. Following that 
decision, he held that the timelines for completing 
a review set out in s. 50(5) are mandatory, employ-
ing the word “must” (at para. 7) and not directory. 
He also held that it was not necessary for him “to 
determine whether an extension of time must be 
given within the 90-day period. The time period 
is substantially breached in any event” (para. 12). 


[13] Marshall J. then addressed the issue of 
unfairness raised by the Commissioner. He noted 
that various authorities had held that the court 
should not consider an issue which was not raised 
before a tribunal. He rejected as speculation the 
Commissioner’s submission that, since the indi-
vidual complainants were not before the court, the 
court would not have the benefit of additional facts 
available from them. He further held that “[t]he leg-
islature has clearly stated that timely disposition of 
complaints is essential in a proceeding under the 
Act” (at para. 11) and that the “matter was not con-
ducted in a manner required by the legislature, so 
it can be said that the proceedings must be found to 
be invalid” (para. 11). 


III. Historique judiciaire 


A. Cour du Banc de la Reine de l’Alberta, (2008), 
21 Alta. L.R. (5th) 24 


[11] Dans ses motifs prononcés à l’audience, le 
juge Marshall fait état de la question préliminaire 
soulevée par l’ATA — à savoir si le commissaire 
a perdu compétence parce qu’il n’a pas mené l’en-
quête à terme dans le délai prescrit au par. 50(5) 
de la PIPA. Sur le fondement du principe voulant 
que [TRADUCTION] « la norme de la décision cor-
recte continue de s’appliquer aux questions de com-
pétence et à quelques autres questions de droit » 
(par. 10), établi dans l’arrêt Dunsmuir c. Nouveau‑
Brunswick, 2008 CSC 9, [2008] 1 R.C.S. 190, il 
conclut que la norme de contrôle applicable est 
celle de la décision correcte. 


[12] Estimant que les motifs du juge Belzil dans 
Kellogg Brown and Root Canada c. Information 
and Privacy Commissioner (Alta.), 2007 ABQB 
499, 434 A.R. 311, emportent l’adhésion et sont 
entièrement applicables à l’espèce, le juge Marshall 
statue qu’en raison de l’emploi du temps présent 
([TRADUCTION] « prend fin »), la durée de l’enquête 
prévue au par. 50(5) est de nature impérative et non 
directive (par. 7). Il lui paraît également inutile 
[TRADUCTION] « de déterminer si la prorogation 
doit intervenir à l’intérieur du délai de 90 jours, car 
de toute manière, il y a eu inobservation grave du 
délai » (par. 12). 


[13] Le juge Marshall se penche ensuite sur l’ini-
quité invoquée par le commissaire. Il relève que 
suivant divers arrêts de jurisprudence, une cour de 
justice ne doit pas examiner une question qui n’a pas 
été soumise au tribunal administratif. Il tient pour 
hypothétique et rejette la prétention du commis-
saire voulant que l’absence des plaignants devant 
elle empêche la cour de prendre connaissance de 
faits supplémentaires qu’ils auraient pu faire valoir. 
À son avis, [TRADUCTION] « [l]e législateur dit clai-
rement que la célérité du règlement des plaintes est 
essentielle au déroulement d’une procédure prévue 
par la Loi » (par. 11) et, en l’espèce, « l’instance 
ne s’est pas déroulée conformément aux exigences 
légales, de sorte qu’on peut conclure à son irrégu-
larité » (par. 11). 
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[14] Marshall J. granted the ATA’s application and 
quashed the Commissioner’s decision. However, he 
declined to order costs against the Commission, 
partly because a tribunal is rarely required to 
pay costs and partly because the timelines issue 
could have been raised before the Commissioner 
(para. 18). 


B. Alberta Court of Appeal, 2010 ABCA 26, 21 
Alta. L.R. (5th) 30 (Watson J.A. (Slatter J.A. 
Concurring) and Berger J.A. Dissenting) 


(1) The Majority — Watson J.A. 


[15] Watson J.A. was of the view that since the 
adjudicator never got a chance to say anything on 
the question being considered on judicial review, 
it was not necessary to determine the appropri-
ate standard of review. Rather, he appears to have 
determined the issue of timeliness de novo. 


[16] Watson J.A. affirmed that the timelines issue 
ought to have been raised before the Commissioner. 
Objections to a tribunal’s ability to make a lawful 
decision should be made first to the challenged 
tribunal. The failure to raise the issue before the 
adjudicator was a defect in process that should not 
be encouraged and should not generally occur. 
He nonetheless did not reverse the judicial review 
decision on this ground and was of the opinion that 
the Court of Appeal was in a position to consider 
the matter. 


[17] Watson J.A. found that the language of 
the section spoke to “extending that period” in 
a manner that connoted doing the “extending” 
while the 90 days was still running. Since the 
Commissioner had not extended the period within 
90 days, the adjudicator’s decision was not rendered 
within the statutory timelines. He held that the time 
rules specified in s. 50(5) PIPA were mandatory 
and that the consequence of breaching them was 
the presumptive termination of the inquiry process. 
Contrary to the decision of the chambers judge that 
the consequence of non-compliance with s. 50(5) 
was the automatic and incurable termination of 


[14] Le juge Marshall fait droit à la demande 
de l’ATA et annule la décision du commissaire. Il 
refuse cependant de condamner le Commissariat 
aux dépens parce que, d’une part, il est rare qu’un 
tribunal administratif doive payer les dépens et, 
d’autre part, l’inobservation du délai aurait pu être 
invoquée devant le commissaire (par. 18). 


B. Cour d’appel de l’Alberta, 2010 ABCA 26, 21 
Alta. L.R. (5th) 30 (le juge Watson avec l’accord 
du juge Slatter, le juge Berger étant dissident) 


(1) La majorité — le juge Watson 


[15] Le juge Watson estime que dans la mesure 
où la déléguée du commissaire n’a jamais eu la 
possibilité de se prononcer sur la question soule-
vée dans le cadre du contrôle judiciaire, il n’est pas 
nécessaire d’arrêter la bonne norme de contrôle. 
Il semble plutôt statuer de novo sur le respect du 
délai. 


[16] Il confirme que l’inobservation du délai 
aurait dû être soulevée devant le commissaire, opi-
nant que la contestation du pouvoir d’un tribunal 
administratif de rendre une décision valide doit 
d’abord être formulée devant le tribunal en cause. 
L’omission de saisir ainsi la déléguée constitue 
selon lui un vice de procédure qu’il ne faut pas 
encourager et qui ne doit généralement pas se pro-
duire. Cependant, il n’infirme pas la décision du 
juge en cabinet pour ce motif et estime que la Cour 
d’appel dispose des éléments nécessaires pour se 
prononcer sur le sujet. 


[17] Selon le juge Watson, il appert de la manière 
dont les mots [TRADUCTION] « proroge ce délai » 
sont employés dans la disposition que la proroga-
tion doit avoir lieu avant l’expiration des 90 jours. 
Comme la prorogation n’est pas intervenue dans les 
90 jours, la déléguée n’a pas rendu sa décision dans 
le délai prévu par la Loi. Le juge Watson statue que 
le respect du délai imparti au par. 50(5) de la PIPA 
est impératif et qu’en cas d’inobservation, l’enquête 
est présumée avoir pris fin. Contrairement au juge 
en cabinet pour qui l’inobservation du par. 50(5) 
met automatiquement et irrémédiablement fin à 
l’enquête, il estime que les motifs du commissaire 
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the proceedings, the reasons of the Commissioner 
might justify the breach and overcome the pre-
sumption of termination. However, the chambers 
judge had concluded that “[t]he time period is sub-
stantially breached in any event” (para. 12). Under 
those circumstances, the presumption of termi-
nation was not overcome. Watson J.A. therefore 
upheld the trial judge’s decision to quash the adju-
dicator’s decision. 


(2) The Dissent — Berger J.A. 


[18] In dissent, Berger J.A. concluded that PIPA 
authorized the Commissioner to extend the 90-day 
period either before or after the expiry of that 
period. When a provision is silent as to when an 
extension of time can be granted, there is no pre-
sumption that the extension must be granted before 
expiry. An interpretation of s. 50(5) that allows the 
Commissioner to extend the 90-day period after it 
expires is consistent with legislative intent because 
it maintains the protection of the individuals’ 
rights to privacy which PIPA strives to ensure. In 
the present case, by the time the 90-day period had 
expired, the inquiry process was engaged and had 
progressed with the parties’ participation. Because 
they were involved, the parties were aware that the 
process would continue beyond 90 days. The goals 
of timely resolution and keeping parties informed 
would not have been enhanced by requiring the 
Commissioner to formally communicate with the 
parties within 90 days. 


[19] Berger J.A. found that quashing the adjudi-
cator’s order without the benefit of reasons com-
promised judicial review. The court generally will 
not decide on judicial review a question which was 
not put to the administrative tribunal. Without 
the benefit of the Commissioner’s expertise and 
analysis relative to the questions of mixed law and 
fact in this case, the curial deference normally 
accorded to the Commissioner was rendered nuga-
tory, thereby fettering a thorough and meaningful 
judicial review. 


[20] Berger J.A. would have allowed the appeal 
and restored the adjudicator’s order. 


peuvent justifier l’inobservation et réfuter la pré-
somption. Or, le juge en cabinet a conclu que, 
[TRADUCTION] « [d]e toute manière, il y a eu inob-
servation grave du délai » (par. 12), de sorte que 
la présomption d’achèvement n’était pas réfutée. 
Il confirme donc l’annulation de la décision de la 
déléguée du commissaire. 


(2) La dissidence du juge Berger 


[18] Le juge Berger estime pour sa part que la 
PIPA autorise le commissaire à proroger le délai 
avant ou après l’expiration des 90 jours impartis et 
que lorsque le texte de loi ne précise pas la période 
pendant laquelle un délai peut être prorogé, nulle 
présomption ne veut que la prorogation doive inter-
venir avant l’expiration du délai. L’interprétation 
du par. 50(5) voulant que le commissaire puisse 
proroger le délai de 90 jours après son expiration 
est compatible avec l’intention du législateur en 
ce qu’elle est de nature à protéger le droit à la vie 
privée comme le veut la PIPA. En l’espèce, l’en-
quête a débuté avant l’expiration du délai et elle a 
progressé avec le concours des parties. Du fait de 
leur participation, les parties savaient que l’enquête 
se poursuivrait au-delà des 90 jours. La réalisation 
des objectifs que sont la célérité du règlement et 
l’information des parties n’aurait pas été favorisée 
par le fait d’exiger du commissaire qu’il communi-
que officiellement avec les parties avant l’expira-
tion du délai. 


[19] Selon le juge Berger, annuler l’ordonnance 
sans connaître les motifs de la déléguée a compro-
mis le contrôle judiciaire. En règle générale, une 
cour de justice ne se prononce pas sur une question 
qui n’a pas été soumise au tribunal administratif. 
À défaut de l’expertise et de l’analyse du commis-
saire sur les questions mixtes de fait et de droit en 
cause, la déférence que commandent normalement 
ses décisions est neutralisée, ce qui empêche un 
contrôle judiciaire véritable et approfondi. 


[20] Le juge Berger aurait accueilli l’appel et 
rétabli l’ordonnance de la déléguée. 
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IV. Analysis 


[21] This appeal raises three issues, which I shall 
consider in turn. First, should the timelines issue 
have been considered on judicial review since it was 
not raised before the Commissioner or the adjudi-
cator? Second, if the timelines issue should be con-
sidered, what is the applicable standard of review? 
Third, on the applicable standard of review, does 
the continuation and conclusion of the inquiry, 
despite providing an extension after 90 days, sur-
vive judicial review? 


A. Judicial Review of an Issue That Was Not 
Raised Before the Tribunal 


[22] The ATA sought judicial review of the adju-
dicator’s decision. Without raising the point before 
the Commissioner or the adjudicator or even in 
the originating notice for judicial review, the ATA 
raised the timelines issue for the first time in argu-
ment. The ATA was indeed entitled to seek judicial 
review. However, it did not have a right to require 
the court to consider this issue. Just as a court has 
discretion to refuse to undertake judicial review 
where, for example, there is an adequate alterna-
tive remedy, it also has a discretion not to con-
sider an issue raised for the first time on judicial 
review where it would be inappropriate to do so: 
see, e.g., Canadian Pacific Ltd. v. Matsqui Indian 
Band, [1995] 1 S.C.R. 3, per Lamer C.J., at para. 
30: “[T]he relief which a court may grant by way 
of judicial review is, in essence, discretionary. This 
[long-standing general] principle flows from the 
fact that the prerogative writs are extraordinary 
[and discretionary] remedies.” 


[23] Generally, this discretion will not be exer-
cised in favour of an applicant on judicial review 
where the issue could have been but was not raised 
before the tribunal (Toussaint v. Canada Labour 
Relations Board (1993), 160 N.R. 396 (F.C.A.), 
at para. 5, citing Poirier v. Canada (Minister of 


IV. Analyse 


[21] Le pourvoi soulève trois questions que 
j’examine tour à tour. Premièrement, convenait-
il de se pencher sur la question du délai lors du 
contrôle judiciaire alors qu’elle n’avait pas été 
soulevée devant le commissaire ou sa déléguée? 
Deuxièmement, dans l’affirmative, quelle était la 
norme de contrôle applicable? Troisièmement, au 
regard de cette norme, la poursuite de l’enquête 
par la déléguée jusqu’à sa conclusion, après que le 
commissaire eut prorogé le délai après les 90 jours 
impartis, peut-elle survivre au contrôle judiciaire? 


A. Contrôle judiciaire relatif à un point non 
soulevé devant le tribunal administratif 


[22] L’ATA a demandé le contrôle judiciaire de la 
décision de la déléguée. Elle n’avait invoqué l’inob-
servation du délai ni devant le commissaire ni 
devant sa déléguée. Elle ne l’a même pas fait dans 
l’avis introductif d’instance en contrôle judiciaire, 
invoquant la question pour la première fois en plai-
doirie. L’ATA pouvait certainement demander le 
contrôle judiciaire, mais elle ne pouvait contrain-
dre la cour à examiner la question. Tout comme 
elle jouit du pouvoir discrétionnaire de refuser 
d’entreprendre un contrôle judiciaire lorsque, par 
exemple, il existe un autre recours approprié, une 
cour de justice peut également, à son gré, ne pas 
se saisir d’une question soulevée pour la première 
fois dans le cadre du contrôle judiciaire lorsqu’il lui 
paraît inopportun de le faire. Voir, p. ex., Canadien 
Pacifique Ltée c. Bande indienne de Matsqui, 
[1995] 1 R.C.S. 3, le juge en chef Lamer, par. 30 : 
« [L]a réparation qu’une cour de justice peut accor-
der dans le cadre du contrôle judiciaire est essen-
tiellement discrétionnaire. Ce principe [général de 
longue date] découle du fait que les brefs de préro-
gative sont des recours extraordinaires [et discré-
tionnaires]. » 


[23] En règle générale, dans une instance en 
contrôle judiciaire, ce pouvoir discrétionnaire n’est 
pas exercé au bénéfice du demandeur lorsque la 
question en litige aurait pu être soulevée devant 
le tribunal administratif mais qu’elle ne l’a pas 
été (Toussaint c. Conseil canadien des relations 
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Veterans Affairs), [1989] 3 F.C. 233 (C.A.), at p. 247; 
Shubenacadie Indian Band v. Canada (Human 
Rights Commission), [1998] 2 F.C. 198 (T.D.), 
at paras. 40-43; Legal Oil & Gas Ltd. v. Surface 
Rights Board, 2001 ABCA 160, 303 A.R. 8, at 
para. 12; United Nurses of Alberta, Local 160 v. 
Chinook Regional Health Authority, 2002 ABCA 
246, 317 A.R. 385, at para. 4). 


[24] There are a number of rationales justify-
ing the general rule. One fundamental concern is 
that the legislature has entrusted the determination 
of the issue to the administrative tribunal (Legal 
Oil & Gas Ltd., at paras. 12-13). As this Court 
explained in Dunsmuir, “[c]ourts . . . must be sensi-
tive . . . to the necessity of avoiding undue interfer-
ence with the discharge of administrative functions 
in respect of the matters delegated to administra-
tive bodies by Parliament and legislatures” (para. 
27). Accordingly, courts should respect the legisla-
tive choice of the tribunal as the first instance deci-
sion maker by giving the tribunal the opportunity 
to deal with the issue first and to make its views 
known. 


[25] This is particularly true where the issue 
raised for the first time on judicial review relates 
to the tribunal’s specialized functions or expertise. 
When it does, the Court should be especially care-
ful not to overlook the loss of the benefit of the tri-
bunal’s views inherent in allowing the issue to be 
raised. (See Council of Canadians with Disabilities 
v. VIA Rail Canada Inc., 2007 SCC 15, [2007] 1 
S.C.R. 650, at para. 89, per Abella J.) 


[26] Moreover, raising an issue for the first time 
on judicial review may unfairly prejudice the 
opposing party and may deny the court the ade-
quate evidentiary record required to consider the 
issue (Waters v. British Columbia (Director of 
Employment Standards), 2004 BCSC 1570, 40 
C.L.R. (3d) 84, at paras. 31 and 37, citing Alberta 
v. Nilsson, 2002 ABCA 283, 320 A.R. 88, at para. 
172, and J. Sopinka and M. A. Gelowitz, The 
Conduct of an Appeal (2nd ed. 2000), at pp. 63-68; 


du travail (1993), 160 N.R. 396 (C.A.F.), par. 5, 
citant Poirier c. Canada (Ministre des Affaires des 
anciens combattants), [1989] 3 C.F. 233 (C.A.), p. 
247; Bande indienne de Shubenacadie c. Canada 
(Commission des droits de la personne), [1998] 2 
C.F. 198 (1re inst.), par. 40-43; Legal Oil & Gas 
Ltd. c. Surface Rights Board, 2001 ABCA 160, 303 
A.R. 8, par. 12; United Nurses of Alberta, Local 
160 c. Chinook Regional Health Authority, 2002 
ABCA 246, 317 A.R. 385, par. 4). 


[24] Un certain nombre de considérations jus-
tifient cette règle générale, l’une des principales 
étant que le législateur a confié au tribunal admi-
nistratif la tâche de trancher la question (Legal Oil 
& Gas Ltd., par. 12-13). Comme l’explique notre 
Cour dans Dunsmuir, « les cours de justice doi-
vent tenir compte de la nécessité [. . .] d’éviter toute 
immixtion injustifiée dans l’exercice de fonctions 
administratives en certaines matières déterminées 
par le législateur » (par. 27). La cour de justice doit 
donc respecter le choix du législateur de désigner 
le tribunal administratif comme décideur de pre-
mière instance et laisser à ce tribunal administratif 
la possibilité de se pencher le premier sur la ques-
tion et de faire connaître son avis. 


[25] Le principe vaut particulièrement lorsque 
la question soulevée pour la première fois lors du 
contrôle judiciaire a trait au domaine d’expertise du 
tribunal administratif et à ses attributions spécia-
lisées. La Cour doit alors être bien consciente que 
si elle accepte de se pencher sur la question, elle 
le fera sans pouvoir connaître l’opinion du tribunal 
administratif. (Voir Conseil des Canadiens avec 
déficiences c. VIA Rail Canada Inc., 2007 CSC 15, 
[2007] 1 R.C.S. 650, par. 89, la juge Abella.) 


[26] Qui plus est, soumettre une question pour la 
première fois lors du contrôle judiciaire peut porter 
indûment préjudice à la partie adverse et priver 
la cour de justice des éléments de preuve néces-
saires pour trancher (Waters c. British Columbia 
(Director of Employment Standards), 2004 BCSC 
1570, 40 C.L.R. (3d) 84, par. 31 et 37, citant Alberta 
c. Nilsson, 2002 ABCA 283, 320 A.R. 88, par. 172, 
et J. Sopinka et M. A. Gelowitz, The Conduct of 
an Appeal (2e éd. 2000), p. 63-68; A.C. Concrete 
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A.C. Concrete Forming Ltd. v. Residential Low 
Rise Forming Contractors Assn. of Metropolitan 
Toronto and Vicinity, 2009 ONCA 292, 306 D.L.R. 
(4th) 251, at para. 10 (per Gillese J.A.)). 


[27] Watson J.A., for the majority of the Court 
of Appeal, acknowledged that “[t]he judicial review 
was adversely affected by the fact that the adjudica-
tor did not hear and consider the objection”, under 
s. 50(5) PIPA, to the Commissioner’s authority to 
proceed. It was a “defect in the process” that should 
“not . . . be encouraged and should not generally 
occur” (para. 18). He nevertheless did not interfere 
with the chambers judge’s judicial review on this 
ground. He observed that no additional evidence or 
submissions were available beyond the statements 
of law and policy contained in the Commissioner’s 
prior decisions. Moreover, the Commissioner con-
ceded that the adjudicator would have said the 
same as the Commissioner, had the issue been 
raised (para. 18). For its part, the ATA stressed in 
its factum before this Court that the Commissioner 
has consistently decided the timelines issue in other 
decisions and that there was nothing further for the 
Commissioner to decide (paras. 6, 42, 49 and 51). 


[28] In these circumstances, I do not think the 
Court of Appeal erred in refusing to disturb the 
exercise of the reviewing judge’s discretion to con-
sider the timeliness issue. In this case, the ration-
ales for the general rule have limited application. 
Both parties agreed that the Commissioner has 
expressed his views in several other decisions. 
Therefore, the Commissioner has had the oppor-
tunity to decide the issue at first instance and we 
have the benefit of his expertise, albeit without 
reasons in this case. No evidence was required to 
consider the timelines issue and no prejudice was 
alleged. Rather, it involved a straightforward deter-
mination of law, the basis of which was able to be 
addressed on judicial review, irrespective of what is 
the appropriate standard of review. 


[29] In the present appeal, a decision on the 
timelines issue is necessarily implied. By his 


Forming Ltd. c. Residential Low Rise Forming 
Contractors Assn. of Metropolitan Toronto and 
Vicinity, 2009 ONCA 292, 306 D.L.R. (4th) 251, 
par. 10 (la juge Gillese)). 


[27] Au nom des juges majoritaires de la 
Cour d’appel, le juge Watson reconnaît que 
[TRADUCTION] « [l]e contrôle judiciaire a souffert 
de ce que la déléguée n’a ni entendu ni examiné la 
contestation », fondée sur le par. 50(5) de la PIPA, 
du pouvoir du commissaire d’aller de l’avant. Il 
s’agit selon lui d’un « vice de procédure qu’il ne 
faut pas encourager et qui ne doit généralement 
pas se produire » (par. 18). Toutefois, il n’infirme 
pas pour autant la décision du juge en cabinet. Il 
relève qu’exception faite des énoncés de droit et 
de principe contenus dans les décisions antérieu-
res du commissaire, il n’y avait ni preuve ni argu-
mentation supplémentaires. Le commissaire avait 
d’ailleurs reconnu que sa déléguée aurait tenu les 
mêmes propos que lui si elle avait été saisie de la 
question (par. 18). Dans son mémoire, l’ATA sou-
tient pour sa part que d’autres décisions du com-
missaire sur la question du délai sont constantes et 
que le commissaire n’aurait eu aucun autre point à 
trancher (par. 6, 42, 49 et 51). 


[28] Dans ces circonstances, je ne crois pas que 
la Cour d’appel a eu tort de refuser de s’immiscer 
dans l’exercice du pouvoir discrétionnaire du juge 
saisi de la demande de contrôle judiciaire de se 
pencher sur la question du délai. Les considérations 
qui justifient la règle générale ont une application 
limitée en l’espèce. Les deux parties reconnaissent 
que le commissaire a exprimé son opinion dans 
d’autres décisions. Le commissaire avait donc eu 
l’occasion de se prononcer sur la question en pre-
mière instance, ce qui donne accès à son expertise 
malgré l’absence de motifs en l’espèce. Nul élément 
de preuve n’était requis pour trancher la question 
du délai, et nul préjudice n’était allégué. La ques-
tion appelait simplement une décision sur un point 
de droit à partir d’éléments pouvant être exami-
nés lors d’un contrôle judiciaire, quelle que soit la 
norme de contrôle applicable. 


[29] En l’espèce, la question du délai a nécessai-
rement été tranchée de façon implicite. Dans sa 
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letter of August 1, 2007, the Commissioner noti-
fied the parties that he was extending the 90-day 
period for completion of an inquiry and provided 
them with an anticipated date for completion of 
February 1, 2009. This was done after the expiry 
of the 90-day period. An inquiry was conducted 
and the Commissioner’s delegated adjudicator ulti-
mately rendered an order against the ATA. The 
issue raised by the ATA on judicial review, but not 
before the Commissioner or the adjudicator, was 
whether the result of the Commissioner not extend-
ing the completion date of the inquiry before the 
90-day period expired resulted in the automatic 
termination of the inquiry. This issue could only 
be decided in one of two ways: either the conse-
quence of an extension after 90 days was that the 
inquiry was automatically terminated or that it was 
not. Both the Commissioner and the adjudicator 
implicitly decided that providing an extension after 
90 days did not result in the inquiry being auto-
matically terminated. The Commissioner’s deci-
sion was implicit in his giving notice of an exten-
sion and an anticipated date for completion after 
90 days. The adjudicator’s decision was implicit in 
her proceeding with the inquiry and rendering an 
order. In this appeal, this Court is reviewing the 
adjudicator’s implied decision because hers is the 
decision under judicial review. 


B. What Is the Applicable Standard of Review 
and How Is It Applied to Implicit Decisions on 
Issues Not Raised Before the Administrative 
Tribunal? 


[30] The narrow question in this case is: Did 
the inquiry automatically terminate as a result of 
the Commissioner extending the 90-day period 
only after the expiry of that period? This question 
involves the interpretation of s. 50(5) PIPA, a provi-
sion of the Commissioner’s home statute. There is 
authority that “[d]eference will usually result where 
a tribunal is interpreting its own statute or statutes 
closely connected to its function, with which it will 
have particular familiarity” (Dunsmuir, at para. 54; 
Smith v. Alliance Pipeline Ltd., 2011 SCC 7, [2011] 
1 S.C.R. 160, at para. 28, per Fish J.). This principle 
applies unless the interpretation of the home stat-
ute falls into one of the categories of questions to 


lettre du 1er août 2007, le commissaire a informé les 
parties qu’il prorogeait le délai de 90 jours et que 
la date prévue d’achèvement de l’enquête était le 
1er février 2009. Le délai de 90 jours impartis avait 
déjà expiré. La déléguée du commissaire a mené 
l’enquête à terme, puis rendu une ordonnance défa-
vorable à l’ATA. La question non soulevée devant le 
commissaire ou sa déléguée, mais que l’ATA a sou-
mise lors du contrôle judiciaire, était celle de savoir 
si l’omission du commissaire de proroger le délai 
avant l’expiration des 90 jours impartis avait auto-
matiquement mis fin à l’enquête. Seulement deux 
conclusions étaient possibles : soit la prorogation 
après les 90 jours ne mettait pas automatiquement 
fin à l’enquête, soit elle y mettait fin. Le commis-
saire et sa déléguée ont implicitement décidé que 
la prorogation du délai après les 90 jours impartis 
n’avait pas mis fin automatiquement à l’enquête. Le 
commissaire, en informant les parties de la proro-
gation et en leur précisant la date prévue d’achève-
ment, et la déléguée, en effectuant l’enquête et en 
rendant une ordonnance, se sont implicitement pro-
noncés sur la question. Puisque la décision impli-
cite de la déléguée est celle visée par le contrôle 
judiciaire, c’est cette décision que notre Cour exa-
mine dans le présent pourvoi. 


B. Détermination de la norme de contrôle et 
application de celle‑ci à une décision implicite 
sur un point non soulevé devant le tribunal 
administratif 


[30] Seule la question suivante se pose en l’es-
pèce : la prorogation du délai par le commissaire 
après les 90 jours impartis a-t-elle automatique-
ment mis fin à l’enquête? Dès lors, il faut inter-
préter le par. 50(5) de la PIPA, une disposition 
de la loi constitutive du Commissariat. Suivant la 
jurisprudence, « [l]orsqu’un tribunal administratif 
interprète sa propre loi constitutive ou une loi étroi-
tement liée à son mandat et dont il a une connais-
sance approfondie, la déférence est habituellement 
de mise » (Dunsmuir, par. 54; Smith c. Alliance 
Pipeline Ltd., 2011 CSC 7, [2011] 1 R.C.S. 160, par. 
28, le juge Fish). Le principe ne vaut cependant pas 
lorsque l’interprétation de la loi constitutive relève 
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which the correctness standard continues to apply, 
i.e., “constitutional questions, questions of law 
that are of central importance to the legal system 
as a whole and that are outside the adjudicator’s 
expertise, . . . ‘[q]uestions regarding the jurisdic-
tional lines between two or more competing spe-
cialized tribunals’ [and] true questions of jurisdic-
tion or vires” (Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), 2011 
SCC 53, [2011] 3 S.C.R. 471, at para. 18, per LeBel 
and Cromwell JJ., citing Dunsmuir, at paras. 58, 
60-61). 


[31] The timelines question is not a constitutional 
question; nor is it a question regarding the jurisdic-
tional lines between two or more competing spe-
cialized tribunals. 


[32] And it is not a question of central impor-
tance to the legal system as a whole, but is one 
that is specific to the administrative regime for 
the protection of personal information. The time-
lines question engages considerations and gives 
rise to consequences that fall squarely within the 
Commissioner’s specialized expertise. The ques-
tion deals with the Commissioner’s procedures 
when conducting an inquiry, a matter with which 
the Commissioner has significant familiarity and 
which is specific to PIPA. Also, in terms of inter-
preting s. 50(5) PIPA consistently with the purposes 
of the Act, the relevant considerations include the 
interests of all parties in the timely completion of 
inquiries, the importance of keeping the parties 
informed of the progression of the process and the 
effect of automatic termination of an inquiry on 
individual privacy interests. These considerations 
fall within the Commissioner’s expertise, which 
centres upon balancing the rights of individuals to 
have their personal information protected against 
the need of organizations to collect, use or disclose 
personal information for purposes that are reason-
able (s. 3 PIPA). 


[33] Finally, the timelines question does not fall 
within the category of a “true question of juris-
diction or vires”. I reiterate Dickson J.’s oft-cited 


d’une catégorie de questions à laquelle la norme de 
la décision correcte demeure applicable, à savoir 
les « questions constitutionnelles, [les] questions 
de droit qui revêtent une importance capitale pour 
le système juridique dans son ensemble et qui sont 
étrangères au domaine d’expertise du décideur, [les] 
questions portant sur la “délimitation des compé-
tences respectives de tribunaux spécialisés concur-
rents” [et] les questions touchant véritablement à la 
compétence » (Canada (Commission canadienne 
des droits de la personne) c. Canada (Procureur 
général), 2011 CSC 53, [2011] 3 R.C.S. 471, par. 18, 
les juges LeBel et Cromwell, citant Dunsmuir, par. 
58, 60-61). 


[31] La question de l’observation du délai n’est 
pas de nature constitutionnelle et elle n’a pas trait à 
la délimitation des compétences respectives de tri-
bunaux spécialisés concurrents. 


[32] Elle ne revêt pas non plus une importance 
capitale pour le système juridique dans son ensem-
ble, mais vise précisément le régime administratif 
de protection des renseignements personnels. Elle 
met en jeu des considérations et des conséquences 
qui relèvent bel et bien de l’expertise du commis-
saire dans son domaine spécialisé. Elle touche à 
la procédure d’enquête propre à la PIPA et dont le 
commissaire a une connaissance approfondie. En 
outre, les considérations qui président à l’interpré-
tation du par. 50(5) conformément aux objets de la 
PIPA comprennent l’intérêt de toutes les parties en 
cause à ce que l’enquête soit menée à terme avec 
célérité, l’importance de tenir les parties informées 
du déroulement du processus et les conséquences 
de la cessation automatique de l’enquête sur le droit 
de chacun au respect de sa vie privée. Ces considé-
rations relèvent elles aussi de l’expertise du com-
missaire, laquelle est axée sur la mise en balance 
du droit de chacun à la protection de ses rensei-
gnements personnels, d’une part, et du besoin de 
l’organisme de recueillir, d’utiliser ou de communi-
quer des renseignements à des fins valables, d’autre 
part (art. 3 de la PIPA). 


[33] Enfin, la question de l’observation du délai 
n’appartient pas à la catégorie des « questions tou-
chant véritablement à la compétence ». Rappelons 
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warning in Canadian Union of Public Employees, 
Local 963 v. New Brunswick Liquor Corp., [1979] 
2 S.C.R. 227, that courts “should not be alert to 
brand as jurisdictional, and therefore subject to 
broader curial review, that which may be doubt-
fully so” (p. 233, cited in Dunsmuir, at para. 35). 
See also Syndicat des professeurs du collège de 
Lévis‑Lauzon v. CEGEP de Lévis‑Lauzon, [1985] 
1 S.C.R. 596, at p. 606, per Beetz J., adopting the 
reasons of Owen J.A. in Union des employés de 
commerce, local 503 v. Roy, [1980] C.A. 394. As 
this Court explained in Canada (Canadian Human 
Rights Commission), “Dunsmuir expressly dis-
tanced itself from the extended definition of juris-
diction” (para. 18, citing Dunsmuir, at para. 59). 
Experience has shown that the category of true 
questions of jurisdiction is narrow indeed. Since 
Dunsmuir, this Court has not identified a single 
true question of jurisdiction (see Celgene Corp. v. 
Canada (Attorney General), 2011 SCC 1, [2011] 1 
S.C.R. 3, at paras. 33-34; Smith v. Alliance Pipeline 
Ltd., at paras. 27-32; Nolan v. Kerry (Canada) Inc., 
2009 SCC 39, [2009] 2 S.C.R. 678, at paras. 31-36). 
Although this Court held in Northrop Grumman 
Overseas Services Corp. v. Canada (Attorney 
General), 2009 SCC 50, [2009] 3 S.C.R. 309, that 
the question was jurisdictional and therefore sub-
ject to review on a correctness standard, this was 
based on an established pre-Dunsmuir jurispru-
dence applying a correctness standard to this type 
of decision, not on the Court finding a true ques-
tion of jurisdiction (para. 10). 


[34] The direction that the category of true ques-
tions of jurisdiction should be interpreted nar-
rowly takes on particular importance when the tri-
bunal is interpreting its home statute. In one sense, 
anything a tribunal does that involves the interpre-
tation of its home statute involves the determina-
tion of whether it has the authority or jurisdiction 
to do what is being challenged on judicial review. 
However, since Dunsmuir, this Court has departed 
from that definition of jurisdiction. Indeed, in view 
of recent jurisprudence, it may be that the time has 


la mise en garde maintes fois citée du juge Dickson 
dans Syndicat canadien de la Fonction publi‑
que, section locale 963 c. Société des alcools du 
Nouveau‑Brunswick, [1979] 2 R.C.S. 227, à savoir 
que les cours de justice doivent « éviter de qua-
lifier trop rapidement un point de question de 
compétence, et ainsi de l’assujettir à un examen 
judiciaire plus étendu, lorsqu’il existe un doute 
à cet égard » (p. 233, cité dans l’arrêt Dunsmuir, 
par. 35). Voir également Syndicat des professeurs 
du collège de Lévis‑Lauzon c. CEGEP de Lévis‑
Lauzon, [1985] 1 R.C.S. 596, p. 606, le juge Beetz, 
reprenant les motifs du juge Owen dans Union des 
employés de commerce, local 503 c. Roy, [1980] 
C.A. 394. Comme l’explique notre Cour dans 
Canada (Commission canadienne des droits de 
la personne), dans Dunsmuir, « la Cour se dis-
tancie expressément des définitions larges de la 
compétence » (par. 18, citant Dunsmuir, par. 59). 
L’expérience enseigne que peu de questions appar-
tiennent à la catégorie des véritables questions 
de compétence. Depuis Dunsmuir, la Cour n’en 
a relevé aucune (voir Celgene Corp. c. Canada 
(Procureur général), 2011 CSC 1, [2011] 1 R.C.S. 
3, par. 33-34; Smith c. Alliance Pipeline Ltd., par. 
27-32; Nolan c. Kerry (Canada) Inc., 2009 CSC 
39, [2009] 2 R.C.S. 678, par. 31-36). Quant à l’ar-
rêt Northrop Grumman Overseas Services Corp. c. 
Canada (Procureur général), 2009 CSC 50, [2009] 
3 R.C.S. 309, la Cour y statue que la question sou-
levée a trait à la compétence et appelle donc l’appli-
cation de la norme de la décision correcte, et ce, en 
suivant une jurisprudence bien établie, antérieure 
à Dunsmuir, qui applique cette norme au type de 
décision en cause, et non en relevant une question 
qui touche véritablement à la compétence (par. 10). 


[34] La consigne voulant que la catégorie des 
véritables questions de compétence appelle une 
interprétation restrictive revêt une importance par-
ticulière lorsque le tribunal administratif interprète 
sa loi constitutive. En un sens, tout acte du tribunal 
qui requiert l’interprétation de sa loi constitutive 
soulève la question du pouvoir ou de la compé-
tence du tribunal d’accomplir cet acte. Or, depuis 
Dunsmuir, la Cour s’est écartée de cette défini-
tion de la compétence. En effet, au vu de la juris-
prudence récente, le temps est peut-être venu de 
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come to reconsider whether, for purposes of judi-
cial review, the category of true questions of juris-
diction exists and is necessary to identifying the 
appropriate standard of review. However, in the 
absence of argument on the point in this case, it 
is sufficient in these reasons to say that, unless the 
situation is exceptional, and we have not seen such 
a situation since Dunsmuir, the interpretation by 
the tribunal of “its own statute or statutes closely 
connected to its function, with which it will have 
particular familiarity” should be presumed to be a 
question of statutory interpretation subject to def-
erence on judicial review. 


[35] Justice Cromwell takes issue with my query-
ing whether the category of true question of juris-
diction exists and is necessary. He says that this 
proposition “undermine[s] the foundation of judi-
cial review of administrative action” (para. 92). 


[36] Judges and administrative law counsel well 
know of the uncertainty and confusion that has 
plagued standard of review analysis for many years. 
That was the animating reason for this Court’s 
decision in Dunsmuir. At para. 32 of Dunsmuir, 
Bastarache and LeBel JJ. wrote: 


Despite efforts to refine and clarify it, the present 
system has proven to be difficult to implement. The 
time has arrived to re-examine the Canadian approach 
to judicial review of administrative decisions and 
develop a principled framework that is more coherent 
and workable. 


At para. 158, Deschamps J. wrote: 


 The law of judicial review of administrative action 
not only requires repairs, it needs to be cleared of 
superfluous discussions and processes. 


At para. 145, Binnie J. wrote: 


The present incarnation of the “standard of review” 
analysis requires a threshold debate about the four fac-
tors (non-exhaustive) which critics say too often leads 
to unnecessary delay, uncertainty and costs as argu-
ments rage before the court about balancing expertise 


se demander si, aux fins du contrôle judiciaire, 
la catégorie des véritables questions de compé-
tence existe et si elle est nécessaire pour arrêter la 
norme de contrôle applicable. Cependant, faute de 
plaidoirie sur ce point en l’espèce, je me contente 
d’affirmer que, sauf situation exceptionnelle — 
et aucune ne s’est présentée depuis Dunsmuir —, 
il convient de présumer que l’interprétation 
par un tribunal administratif de « sa propre loi 
constitutive ou [d’]une loi étroitement liée à son 
mandat et dont il a une connaissance approfon-
die » est une question d’interprétation législa-
tive commandant la déférence en cas de contrôle  
judiciaire. 


[35] Le juge Cromwell exprime son désaccord 
avec mon interrogation concernant l’existence et la 
nécessité de la catégorie des véritables questions de 
compétence. À son avis, mes propos « minent l’as-
sise du contrôle judiciaire des actes de l’Adminis-
tration » (par. 92). 


[36] Juges et avocats spécialisés en droit admi-
nistratif sont bien au fait de l’incertitude et de la 
confusion qui, pendant de nombreuses années, ont 
pesé sur l’analyse relative à la norme de contrôle et 
qui sont à l’origine de l’arrêt Dunsmuir. Les juges 
Bastarache et LeBel écrivent ce qui suit au par. 32 
de cet arrêt : 


Malgré les efforts pour l’améliorer et le clarifier, le 
mécanisme actuel s’est révélé difficile à appliquer. Le 
temps est venu de revoir le contrôle judiciaire des déci-
sions administratives au Canada et d’établir un cadre 
d’analyse rationnel qui soit plus cohérent et fonctionnel. 


La juge Deschamps opine pour sa part au par. 158 : 


 Les règles régissant le contrôle judiciaire de l’ac-
tion gouvernementale ont besoin de plus qu’une simple 
réforme. Le droit, en ce domaine, doit être débarrassé 
des grilles d’analyse et des débats inutiles. 


Puis, au par. 145, le juge Binnie ajoute : 


La démarche actuelle commande l’examen préalable de 
quatre facteurs (non exhaustifs) qui, selon les détrac-
teurs du mécanisme, prolongent indûment l’instance, 
accroissent l’incertitude et majorent les coûts, des argu-
ments étant alors présentés à la cour quant à l’adéquation 
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against the “real” nature of the question before the 
administrator, or whether the existence of a privative 
clause trumps the larger statutory purpose, and so on. 
And this is all mere preparation for the argument about 
the actual substance of the case. While a measure of 
uncertainty is inherent in the subject matter and una-
voidable in litigation (otherwise there wouldn’t be any), 
we should at least (i) establish some presumptive rules 
and (ii) get the parties away from arguing about the 
tests and back to arguing about the substantive merits 
of their case. [Emphasis deleted.] 


Although these passages in Dunsmuir pertain to the 
approach to standard of review prior to Dunsmuir, 
I believe they are relevant in response to Justice 
Cromwell’s expressed opinion. 


[37] The continuing uncertainty about standard 
of review when the issue is the tribunal’s inter-
pretation of its home statute is well exemplified 
in the cases that have come before this Court sub-
sequent to Dunsmuir. In Nolan v. Superintendent 
of Financial Services (2006), 209 O.A.C. 21, the 
Ontario Divisional Court thought the appropri-
ate standard of review was correctness. The Court 
of Appeal applied a reasonableness standard (sub 
nom. Kerry (Canada) Inc. v. DCA Employees 
Pension Committee, 2007 ONCA 416, 86 O.R. 
(3d) 1), as did this Court (sub nom. Nolan v. Kerry 
(Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678). 
In Alliance Pipeline Ltd. v. Smith, 2008 FC 12, 
34 C.E.L.R. (3d) 138, the judicial review judge 
applied a reasonableness standard, but the Court 
of Appeal (2009 FCA 110, 389 N.R. 363) found 
it unnecessary to decide whether reasonableness 
or correctness was the appropriate standard of 
review. This Court applied a reasonableness stand-
ard (2011 SCC 7, [2011] 1 S.C.R. 160). In Celgene 
Corp. v. Canada (Attorney General), 2009 FC 271, 
344 F.T.R. 45, the judicial review judge applied a 
correctness standard. The Federal Court of Appeal 
(2009 FCA 378, 315 D.L.R. (4th) 270) and this 
Court (2011 SCC 1, [2011] 1 S.C.R. 3) doubted 
that this was the proper standard. Without engag-
ing in a standard of review analysis and for rea-
sons of practicality, in Northrop Grumman, this 
Court applied a standard of correctness based on 
precedent. In the present appeal, both the judicial 


de l’expertise du décideur administratif avec la nature 
« véritable » de la question à trancher ou quant à la pré-
séance de la clause privative sur l’objet général de la loi, 
etc. Et tout cela n’est que le prélude à la plaidoirie sur la 
véritable question de fond. Le doute va jusqu’à un cer-
tain point de soi en la matière, comme dans tout litige 
(sinon il n’y en aurait pas), mais nous devrions à tout 
le moins (i) établir quelques présomptions et (ii) faire 
en sorte que les parties cessent de débattre des critères 
applicables et fassent plutôt valoir leurs prétentions sur 
le fond. [Italiques supprimés.] 


Même si ces extraits de Dunsmuir ont trait à la 
démarche qui avait cours auparavant pour détermi-
ner la norme de contrôle, j’estime qu’ils demeurent 
pertinents en réponse à l’opinion exprimée par le 
juge Cromwell. 


[37] Les pourvois entendus par notre Cour 
depuis Dunsmuir montrent bien l’incertitude que 
suscite toujours la norme de contrôle lorsque le 
litige a pour objet l’interprétation de sa loi consti-
tutive par un tribunal administratif. Dans Nolan 
c. Superintendent of Financial Services (2006), 
209 O.A.C. 21, la Cour divisionnaire de l’On-
tario a estimé que la bonne norme de contrôle 
était celle de la décision correcte. La Cour d’ap-
pel a plutôt appliqué la norme de la décision rai-
sonnable (sub nom. Kerry (Canada) Inc. c. DCA 
Employees Pension Committee, 2007 ONCA 416, 
86 O.R. (3d) 1), et notre Cour s’est rangée à son avis 
(sub nom. Nolan c. Kerry (Canada) Inc., 2009 CSC 
39, [2009] 2 R.C.S. 678). Dans Alliance Pipeline 
Ltd. c. Smith, 2008 CF 12, 34 C.E.L.R. (3d) 138, 
le juge saisi de la demande de contrôle judiciaire a 
retenu la norme de la raisonnabilité, tandis que la 
Cour d’appel (2009 CAF 110, 389 N.R. 363) a jugé 
inutile de décider laquelle des deux normes devait 
s’appliquer. Notre Cour a opté pour la norme de la 
décision raisonnable (2011 CSC 7, [2011] 1 R.C.S. 
160). Dans Celgene Corp. c. Canada (Procureur 
général), 2009 CF 271, 344 F.T.R. 45, le juge de 
première instance a effectué le contrôle au regard 
de la norme de la décision correcte. La Cour d’ap-
pel fédérale (2009 CAF 378, 315 D.L.R. (4th) 
270) et notre Cour (2011 CSC 1, [2011] 1 R.C.S. 
3) ont dit douter qu’il s’agisse de la bonne norme. 
Sans entreprendre d’analyse relative à la norme 
de contrôle et pour des raisons d’ordre pratique, 
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review court and the Court of Appeal applied a 
correctness standard of review. 


[38] These examples demonstrate that the “true 
questions of jurisdiction” category has caused con-
fusion to counsel and judges alike and has unnec-
essarily increased costs to clients before getting to 
the actual substance of the case. Avoiding using 
the label “jurisdictional” only to engage in a search 
for the legislators’ intent, as my colleague suggests 
at paras. 96-97, simply leads to the same debate 
about what constitutes a jurisdictional question. 
As Binnie J. directly put it in Dunsmuir, our objec-
tive should be to get the parties away from arguing 
about standard of review to arguing about the sub-
stantive merits of the case. 


[39] What I propose is, I believe, a natural exten-
sion of the approach to simplification set out in 
Dunsmuir and follows directly from Alliance (para. 
26). True questions of jurisdiction are narrow and 
will be exceptional. When considering a decision 
of an administrative tribunal interpreting or apply-
ing its home statute, it should be presumed that the 
appropriate standard of review is reasonableness. 
As long as the true question of jurisdiction cate-
gory remains, the party seeking to invoke it must 
be required to demonstrate why the court should 
not review a tribunal’s interpretation of its home 
statute on the deferential standard of reasonable-
ness. 


[40] In Justice Cromwell’s view, saying that juris-
dictional questions are exceptional is not an answer 
to a plausible argument that a particular provi-
sion falls outside the presumption of reasonable-
ness review and into the exceptional category of 
correctness review. Nor does it assist, he says, in 


dans Northrop Grumman, notre Cour a appliqué la 
norme de la décision correcte en s’appuyant sur la 
jurisprudence. Dans la présente affaire, la juridic-
tion de révision et la Cour d’appel ont toutes deux 
conclu à l’application de la norme de la décision  
correcte. 


[38] Il appert de ces exemples que la catégorie 
des « questions touchant véritablement à la com-
pétence » sème la confusion tant chez les juges que 
chez les avocats et qu’elle accroît inutilement les 
frais de justice supportés par les parties avant que 
l’affaire ne soit entendue au fond. Éviter de recou-
rir à la notion de « question de compétence » pour 
s’en tenir à la recherche de l’intention du législateur 
comme le propose mon collègue aux par. 96-97 
de ses motifs a seulement pour effet de relancer le 
débat quant à ce qui constitue une question de com-
pétence. Comme le dit sans détour le juge Binnie 
dans Dunsmuir, nous devrions chercher à faire en 
sorte que les parties cessent de débattre de la norme 
de contrôle et fassent plutôt valoir leurs prétentions 
sur le fond. 


[39] À mon sens, ce que je préconise en l’espèce 
découle naturellement de la volonté de simplifica-
tion qui anime notre Cour dans Dunsmuir, et donne 
directement suite à Alliance (par. 26). Les vérita-
bles questions de compétence ont une portée étroite 
et se présentent rarement. Il convient de présumer 
que la norme de contrôle à laquelle est assujettie la 
décision d’un tribunal administratif qui interprète 
sa loi constitutive ou qui l’applique est celle de la 
décision raisonnable. Tant que subsiste la catégorie 
des véritables questions de compétence, la partie 
qui prétend soulever une question qui y appartient 
doit établir les raisons pour lesquelles le contrôle 
visant l’interprétation de sa loi constitutive par le 
tribunal administratif ne devrait pas s’effectuer au 
regard de la norme déférente de la décision raison-
nable. 


[40] Dans l’optique du juge Cromwell, l’affir-
mation voulant que les questions de compétence 
soient exceptionnelles ne peut être opposée à la 
thèse plausible qu’une disposition donnée échappe 
à l’application de la présomption d’assujettissement 
à la norme de la décision raisonnable et appartient à 
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determining by what means the presumption may 
be rebutted. 


[41] Both Binnie J. and Cromwell J. object to the 
creation of a presumption of reasonableness review 
of the home statute of the tribunal. With respect, 
I find the objection perplexing in view of judi-
cial and academic opinion that the presumption 
was implicitly already established in Dunsmuir. 
Professor D. J. Mullan writes in “The McLachlin 
Court and the Public Law Standard of Review: A 
Major Irritant Soothed or a Significant Ongoing 
Problem?”, in D. A. Wright and A. M. Dodek, eds., 
Public Law at the McLachlin Court: The First 
Decade (2011), 79, at p. 108: 


Justice John Evans of the Federal Court of Appeal has 
argued in his 2009 10th Heald Lecture delivered at the 
College of Law at the University of Saskatchewan that 
in Dunsmuir (reinforced by Khosa), the Court had now 
established (re-established?) a very strong presump-
tion of deferential review when a statutory authority 
is interpreting its home, or constitutive, statute, or any 
other frequently encountered statute, or even common 
or civil law principle. I too accept that . . . . 


Both Justice Evans and Professor Mullan are rec-
ognized as leading scholars in the field of adminis-
trative law in Canada. 


[42] As I have explained, I am unable to provide a 
definition of what might constitute a true question 
of jurisdiction. The difficulty with maintaining the 
category of true questions of jurisdiction is that 
without a clear definition or content to the category, 
courts will continue, unnecessarily, to be in doubt 
on this question. However, at this stage, I do not 
rule out, in our adversarial system, counsel raising 
an argument that might satisfy a court that a true 
question of jurisdiction exists and applies in a par-
ticular case. The practical approach is to direct the 
courts and counsel that at this time, true questions 
of jurisdiction will be exceptional and, should the 


la catégorie des questions exceptionnelles appelant 
la norme de la décision correcte. Il ajoute qu’elle 
ne contribue pas non plus à la détermination des 
moyens par lesquels la présomption peut être réfu-
tée. 


[41] Les juges Binnie et Cromwell s’opposent 
tous deux à l’établissement d’une présomption 
assujettissant à la norme de la décision raisonnable 
l’interprétation de sa loi constitutive par le tribunal 
administratif. Soit dit en tout respect, leur désac-
cord me paraît déroutant au vu de l’opinion judi-
ciaire et doctrinale selon laquelle Dunsmuir établit 
déjà tacitement cette présomption. Le professeur 
D. J. Mullan écrit ce qui suit dans « The McLachlin 
Court and the Public Law Standard of Review : A 
Major Irritant Soothed or a Significant Ongoing 
Problem? », in D. A. Wright et A. M. Dodek, dir., 
Public Law at the McLachlin Court : The First 
Decade (2011), 79, p. 108 : 


[TRADUCTION] En 2009, le juge John Evans de la Cour 
d’appel fédérale a soutenu lors de la dixième conférence 
Heald tenue à la faculté de droit de l’Université de la 
Saskatchewan que dans Dunsmuir (puis dans Khosa), la 
Cour applique désormais (ou de nouveau?) la très forte 
présomption voulant que la déférence s’impose lors du 
contrôle de la décision de l’autorité déléguée qui inter-
prète sa loi habilitante ou constitutive, une autre loi 
ou quelque autre texte législatif auquel elle a souvent 
affaire, voire un principe de common law ou de droit 
civil. Je le reconnais également . . . 


Tant le juge Evans que le professeur Mullan sont 
des sommités reconnues en droit administratif 
canadien. 


[42] Comme je l’explique précédemment, je ne 
peux offrir de définition quant à ce qui peut consti-
tuer une question touchant véritablement à la com-
pétence. Or, si on conserve cette catégorie sans la 
définir clairement ni préciser sa teneur, les cours 
de justice demeureront inutilement dans l’incerti-
tude à ce sujet. Cependant, à ce stade, je n’exclus 
pas que, dans notre système fondé sur le principe 
du contradictoire, un avocat puisse convaincre une 
cour de l’existence et de l’application d’une ques-
tion touchant véritablement à la compétence dans 
une affaire donnée. Concrètement, il convient d’in-
diquer aux tribunaux et aux plaideurs que, pour 
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occasion arise, to address in a future case whether 
such category is indeed helpful or necessary. 


[43] With respect, Justice Cromwell’s reasons fail 
to appreciate that an invitation to consider whether 
a true question of jurisdiction or vires exists in a 
future case does not raise the specter of the con-
stitutional guarantee of judicial review being an 
“empty shell” (para. 103). All decisions of tribunals 
are subject to judicial review, including decisions 
dealing with the scope of their statutory mandate, 
even if this Court were to eliminate true questions 
of jurisdiction as a separate category attracting a 
correctness review. This change would simply end 
the need for debate around whether the issue in any 
given case can be properly characterized as juris-
dictional. It would not preclude judicial review on a 
reasonableness standard when interpretation of the 
home statute of the tribunal is at issue. Nor would it 
eliminate correctness review of decisions of tribu-
nals interpreting their home statute where the issue 
is a constitutional question, a question of law that is 
of central importance to the legal system as a whole 
and that is outside the adjudicator’s expertise, or a 
question regarding the jurisdictional lines between 
competing specialized tribunals. See Alliance, at 
para. 26, citing Dunsmuir, at paras. 58-61, and Nor‑
Man Regional Health Authority Inc. v. Manitoba 
Association of Health Care Professionals, 2011 
SCC 59, [2011] 3 S.C.R. 616, at para. 35, per Fish J. 


[44] Dunsmuir provided guidance as to how 
a standard of review might be determined sum-
marily without requiring a full standard of review 
analysis. One method was to identify the nature 
of the question at issue, which would normally 
or, I say, presumptively determine the standard of 


l’heure, les questions touchant véritablement à la 
compétence sont exceptionnelles et que, si l’occa-
sion se présente, il conviendra ultérieurement de se 
demander si la catégorie est effectivement utile ou 
nécessaire. 


[43] Soit dit en tout respect, dans ses motifs, le 
juge Cromwell ne tient pas compte du fait que l’in-
vitation à se demander si l’existence d’une question 
touchant véritablement à la compétence sera recon-
nue dans une affaire ultérieure ne risque pas de 
rendre théorique la garantie constitutionnelle dont 
bénéficie le contrôle judiciaire (par. 103). Toute 
décision d’un tribunal administratif est suscepti-
ble de contrôle judiciaire, y compris celle portant 
sur l’étendue de son mandat légal, et elle le demeu-
rerait même si notre Cour supprimait la catégorie 
des questions touchant véritablement à la compé-
tence en tant que catégorie distincte appelant l’ap-
plication de la norme de la décision correcte. Un 
tel changement mettrait simplement fin à la néces-
sité de débattre de la question de savoir si, dans un 
cas donné, on peut à juste titre qualifier le point 
soulevé de question touchant à la compétence. Il 
n’empêcherait pas le contrôle judiciaire selon la 
norme de la décision raisonnable lorsque le litige 
porte sur l’interprétation de sa loi constitutive par 
un tribunal administratif. Il ne soustrairait pas non 
plus à un contrôle au regard de la décision correcte 
l’interprétation de sa loi constitutive par le tribunal 
administratif lorsque le litige porte sur une ques-
tion constitutionnelle, une question de droit d’une 
importance capitale pour le système juridique dans 
son ensemble et étrangère au domaine d’expertise 
du décideur, ou une question relative à la délimita-
tion des compétences respectives de tribunaux spé-
cialisés concurrents. Voir Alliance, par. 26, citant 
Dunsmuir, par. 58-61, et Nor‑Man Regional Health 
Authority Inc. c. Manitoba Association of Health 
Care Professionals, 2011 CSC 59, [2011] 3 R.C.S. 
616, par. 35, le juge Fish. 


[44] L’arrêt Dunsmuir permet de déterminer 
sommairement la norme de contrôle applicable 
sans effectuer l’analyse exhaustive s’y rapportant. 
L’une des avenues possibles consiste à qualifier la 
question en litige, ce qui définit normalement (ou, 
de mon point de vue, on peut le présumer) la norme 
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review. Contrary to the view of my colleague in 
para. 97, I would not wish to retreat to the applica-
tion of a full standard of review analysis where it 
can be determined summarily. 


[45] At para. 89, Binnie J. suggests that “[i]f the 
issue before the reviewing court relates to the inter-
pretation and application of a tribunal’s ‘home stat-
ute’ and related statutes that are also within the 
core function and expertise of the decision maker, 
and the issue does not raise matters of legal impor-
tance beyond administrative aspects of the statu-
tory scheme under review, the Court should afford 
a measure of deference under the standard of rea-
sonableness.” With respect, I think Binnie J.’s iso-
lating matters of general legal importance as a 
stand-alone basis for correctness review is not con-
sistent with what this Court has said in Dunsmuir, 
Alliance, Canada (Canadian Human Rights 
Commission) and Nor‑Man. 


[46] At para. 22 of Canada (Canadian Human 
Rights Commission), LeBel and Cromwell JJ. state: 


On the other hand, our Court has reaffirmed that gen-
eral questions of law that are both of central impor-
tance to the legal system as a whole and outside the 
adjudicator’s specialized area of expertise, must still 
be reviewed on a standard of correctness, in order to 
safeguard a basic consistency in the fundamental legal 
order of our country. [Emphasis added.] 


In other words, since Dunsmuir, for the correctness 
standard to apply, the question has to not only be 
one of central importance to the legal system but 
also outside the adjudicator’s specialized area of 
expertise. 


[47] At paras. 85-87, Binnie J. reintroduces from 
his concurring reasons in Dunsmuir the concept of 
variable degrees of deference. The majority reasons 
in Dunsmuir do not recognize variable degrees of 
deference within the reasonableness standard of 


de contrôle correspondante. Contrairement à l’opi-
nion de mon collègue au par. 97 de ses motifs, 
je n’entends pas revenir à l’analyse exhaustive 
lorsqu’une démarche sommaire permet de détermi-
ner la norme de contrôle. 


[45] Au paragraphe 89 de ses motifs, le juge 
Binnie laisse entendre que « [s]i la décision visée 
par le contrôle judiciaire a trait à l’interprétation 
et à l’application de la loi constitutive du tribunal 
administratif ou d’une loi connexe qui relève elle 
aussi essentiellement du mandat et de l’expertise du 
décideur, et qu’elle ne soulève pas de questions de 
droit générales, au-delà des aspects administratifs 
du régime législatif en cause, la juridiction de révi-
sion devrait se montrer déférente en appliquant la 
norme de la décision raisonnable. » En toute défé-
rence, j’estime que le juge Binnie isole les ques-
tions de droit générales pour en faire une catégorie 
autonome commandant la décision correcte, ce 
qui est incompatible avec la conclusion que tire en 
fait notre Cour dans Dunsmuir, Alliance, Canada 
(Commission canadienne des droits de la per‑
sonne) et Nor‑Man. 


[46] Voici ce qu’affirment les juges LeBel et 
Cromwell au par. 22 des motifs dans Canada 
(Commission canadienne des droits de la per‑
sonne) : 


D’autre part, la Cour réaffirme que les questions de 
droit générales qui revêtent une importance capitale 
pour le système juridique dans son ensemble et qui 
sont étrangères au domaine d’expertise de l’organisme 
juridictionnel demeurent assujetties à la norme de la 
décision correcte, et ce, dans un souci de cohérence de 
l’ordre juridique fondamental du pays. [Je souligne.] 


En d’autres termes, depuis Dunsmuir, pour que s’ap-
plique la norme de la décision correcte, la question 
doit non seulement revêtir une importance capitale 
pour le système juridique, mais elle doit aussi être 
étrangère au domaine d’expertise du décideur. 


[47] Aux paragraphes 85-87 de ses motifs, le 
juge Binnie reprend la notion de degrés varia-
bles de déférence tirée de ses motifs concordants 
dans Dunsmuir. Dans cet arrêt, les juges majori-
taires ne reconnaissent pas de degrés variables 
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review and with respect neither do the reasons in 
Canada (Canadian Human Rights Commission). 
Once it is determined that a review is to be con-
ducted on a reasonableness standard, there is no 
second assessment of how intensely the review 
is to be conducted. The judicial review is simply 
concerned with the question at issue. A review of 
a question of statutory interpretation is different 
from a review of the exercise of discretion. Each 
will be governed by the context. But there is no 
determination of the intensity of the review with 
some reviews closer to a correctness review and 
others not. 


[48] The Commissioner’s interpretation of s. 
50(5) PIPA relates to the interpretation of his own 
statute, is within his expertise and does not raise 
issues of general legal importance or true jurisdic-
tion. His decision that an inquiry does not auto-
matically terminate as a result of his extending the 
90-day period only after the expiry of that period is 
therefore reviewable on the reasonableness stand-
ard. 


[49] The oral reasons given by the chambers 
judge did not involve an extended discussion of 
the appropriate standard of review. Marshall J. 
assumed that Dunsmuir stood for the principle that 
“the standard of correctness still applies to matters 
of jurisdiction and some other matters of law” (at 
para. 10), and then held that the timelines question 
was reviewable on a standard of correctness. As I 
have explained, the timelines question is neither a 
true jurisdictional question nor any other type of 
question of law that attracts a correctness standard. 


[50] For its part, the majority of the Alberta 
Court of Appeal appears to have held that, since the 
adjudicator provided no reasons for the decision, 
it was not necessary to determine the appropriate 
standard of review in the administrative law sense. 
The reasons of the majority suggest that, in these 


de déférence lors d’un contrôle judiciaire selon 
la norme de la décision raisonnable et, soit dit en 
tout respect, la Cour ne le fait pas non plus dans 
Canada (Commission canadienne des droits de la 
personne). Une fois décidé que le contrôle doit s’ef-
fectuer selon la norme de la décision raisonnable, 
nulle autre démarche n’a lieu pour arrêter de degré 
d’intensité de l’examen. Le contrôle judiciaire ne 
s’intéresse qu’à la question en litige. Le contrôle 
d’une interprétation législative diffère de celui d’un 
exercice du pouvoir discrétionnaire. Il est toujours 
régi par le contexte de l’affaire. Mais il n’y a pas 
de détermination du degré d’intensité de l’examen 
où, dans certains cas, le contrôle se rapproche de la 
révision selon la norme de la décision correcte, et 
dans d’autres, pas. 


[48] Pour le commissaire, interpréter le par. 50(5) 
de la PIPA revient à interpréter sa loi constitutive, 
relève de son expertise et ne soulève pas de ques-
tions de droit générales, ni de questions touchant 
véritablement à la compétence. Le contrôle de sa 
décision portant que la prorogation du délai après 
les 90 jours impartis ne met pas automatiquement 
fin à l’enquête doit donc s’effectuer selon la norme 
de la raisonnabilité. 


[49] Dans ses motifs prononcés à l’audience, 
le juge en cabinet ne s’étend pas sur la norme de 
contrôle applicable. En effet, pour le juge Marshall, 
l’arrêt Dunsmuir établit le principe selon lequel 
[TRADUCTION] « la norme de la décision correcte 
continue de s’appliquer aux questions de compé-
tence et à quelques autres questions de droit » (par. 
10). Il statue que la décision relative à l’observa-
tion du délai est susceptible de contrôle suivant la 
norme de la décision correcte. Comme je l’explique 
précédemment, il ne s’agit ni d’une véritable ques-
tion de compétence ni d’une autre question de droit 
commandant l’application de la norme de la déci-
sion correcte. 


[50] Les juges majoritaires de la Cour d’appel 
paraissent conclure que, la déléguée n’ayant pas 
motivé sa décision, il n’y a pas lieu de déterminer 
quelle norme de contrôle s’applique en droit admi-
nistratif. Ils laissent entendre qu’en pareille situa-
tion, la Cour d’appel peut simplement avoir recours 
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circumstances, the Court of Appeal could simply 
apply the standard of appellate review for questions 
of law, i.e., correctness. With respect, this approach 
cannot be maintained. Had the issue been raised 
before the adjudicator, it would have been subject 
to review on a reasonableness standard. Where the 
reviewing court finds that the tribunal has made an 
implicit decision on a critical issue, the deference 
due to the tribunal does not disappear because the 
issue was not raised before the tribunal. 


[51] In the present case, the adjudicator, by com-
pleting the inquiry, implicitly decided that extend-
ing the 90-day period for completion of an inquiry 
after the expiry of that period did not result in the 
automatic termination of the inquiry. However, as 
the issue was never raised and the decision was 
merely implicit, the adjudicator provided no rea-
sons for her decision. It is therefore necessary to 
address how a reviewing court is to apply the rea-
sonableness standard in such circumstances. 


[52] In Dunsmuir, the majority explained (at 
paras. 47-48): 


In judicial review, reasonableness is concerned mostly 
with the existence of justification, transparency and 
intelligibility within the decision-making process. But 
it is also concerned with whether the decision falls 
within a range of possible, acceptable outcomes which 
are defensible in respect of the facts and law. 


 . . . We agree with David Dyzenhaus where he states 
that the concept of “deference as respect” requires of the 
courts “not submission but a respectful attention to the 
reasons offered or which could be offered in support of 
a decision”: “The Politics of Deference: Judicial Review 
and Democracy”, in M. Taggart, ed., The Province of 
Administrative Law (1997), 279, at p. 286 . . . . 


Obviously, where the tribunal’s decision is implicit, 
the reviewing court cannot refer to the tribunal’s 
process of articulating reasons, nor to justifica-
tion, transparency and intelligibility within the tri-
bunal’s decision-making process. The reviewing 
court cannot give respectful attention to the rea-
sons offered because there are no reasons. 


[53] However, the direction that a reviewing court 
should give respectful attention to the reasons 


à la norme qui s’applique en appel à une question 
de droit, c.-à-d. la norme de la décision correcte. 
En toute déférence, je ne peux souscrire à cette 
approche. Si la question avait été soumise à la délé-
guée, il y aurait eu contrôle suivant la norme de 
la raisonnabilité. Lorsque la juridiction de révision 
conclut que le tribunal administratif a implicite-
ment statué sur une question cruciale, ce dernier ne 
cesse pas d’avoir droit à la déférence parce que la 
question n’a pas été soulevée devant lui. 


[51] En menant l’enquête à terme, la déléguée a 
implicitement statué que la prorogation du délai 
après les 90 jours impartis n’avait pas automati-
quement mis fin à l’enquête. Toutefois, la question 
n’ayant jamais été soulevée et la décision étant seu-
lement tacite, il n’y a pas de motifs à l’appui. Il faut 
donc se demander comment il convient d’appliquer 
la norme de la raisonnabilité dans ce cas. 


[52] Dans l’arrêt Dunsmuir, les juges majoritaires 
donnent l’explication suivante (par. 47-48) : 


Le caractère raisonnable tient principalement à la justi-
fication de la décision, à la transparence et à l’intelligibi-
lité du processus décisionnel, ainsi qu’à l’appartenance 
de la décision aux issues possibles acceptables pouvant 
se justifier au regard des faits et du droit. 


 . . . Nous convenons avec David Dyzenhaus que 
la notion de [TRADUCTION] « retenue au sens de res-
pect » n’exige pas de la cour de révision [TRADUCTION] 
« la soumission, mais une attention respectueuse aux 
motifs donnés ou qui pourraient être donnés à l’appui 
d’une décision » : « The Politics of Deference : Judicial 
Review and Democracy », dans M. Taggart, dir., The 
Province of Administrative Law (1997), 279, p. 286 . . . 


De toute évidence, lorsqu’une cour de justice 
contrôle la décision implicite d’un tribunal admi-
nistratif, elle ne peut s’en remettre à la formula-
tion des motifs, à la justification de la décision, à la 
transparence et à l’intelligibilité du processus déci-
sionnel. Elle ne peut accorder d’attention respec-
tueuse aux motifs de la décision, car il n’y en a pas. 


[53] Il convient toutefois qu’elle porte une atten-
tion respectueuse aux motifs « qui pourraient être 
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“which could be offered in support of a decision” is 
apposite when the decision concerns an issue that 
was not raised before the decision maker. In such 
circumstances, it may well be that the administra-
tive decision maker did not provide reasons because 
the issue was not raised and it was not viewed as 
contentious. If there exists a reasonable basis upon 
which the decision maker could have decided as it 
did, the court must not interfere. 


[54] I should not be taken here as suggesting that 
courts should not give due regard to the reasons 
provided by a tribunal when such reasons are avail-
able. The direction that courts are to give respect-
ful attention to the reasons “which could be offered 
in support of a decision” is not a “carte blanche to 
reformulate a tribunal’s decision in a way that casts 
aside an unreasonable chain of analysis in favour 
of the court’s own rationale for the result” (Petro‑
Canada v. Workers’ Compensation Board (B.C.), 
2009 BCCA 396, 276 B.C.A.C. 135, at paras. 53 
and 56). Moreover, this direction should not “be 
taken as diluting the importance of giving proper 
reasons for an administrative decision” (Canada 
(Citizenship and Immigration) v. Khosa, 2009 SCC 
12, [2009] 1 S.C.R. 339, at para. 63, per Binnie J.). 
On the contrary, deference under the reasonable-
ness standard is best given effect when adminis-
trative decision makers provide intelligible and 
transparent justification for their decisions, and 
when courts ground their review of the decision 
in the reasons provided. Nonetheless, this is sub-
ject to a duty to provide reasons in the first place. 
When there is no duty to give reasons (e.g., Canada 
(Attorney General) v. Mavi, 2011 SCC 30, [2011] 
2 S.C.R. 504) or when only limited reasons are 
required, it is entirely appropriate for courts to con-
sider the reasons that could be offered for the deci-
sion when conducting a reasonableness review. The 
point is that parties cannot gut the deference owed 
to a tribunal by failing to raise the issue before the 
tribunal and thereby mislead the tribunal on the 
necessity of providing reasons. 


[55] In some cases, it may be that a reviewing 
court cannot adequately show deference to the 
administrative decision maker without first provid-
ing the decision maker the opportunity to give its 


donnés à l’appui d’une décision » lorsque celle-
ci porte sur une question qui n’a pas été soulevée 
devant le décideur. Il est fort possible alors que le 
décideur administratif n’ait pas donné de motifs 
parce que la question n’avait pas été soulevée et 
qu’il ne la tenait pas pour litigieuse. Lorsque la 
décision pourrait avoir une assise raisonnable, la 
cour de justice doit y déférer. 


[54] Je ne laisse cependant pas entendre qu’une 
cour de justice n’a pas à tenir dûment compte des 
motifs du tribunal administratif lorsque ceux-ci 
existent. L’invitation à porter une attention respec-
tueuse aux motifs « qui pourraient être donnés à 
l’appui d’une décision » ne confère pas à la cour de 
justice le [TRADUCTION] « pouvoir absolu de refor-
muler la décision en substituant à l’analyse qu’elle 
juge déraisonnable sa propre justification du résul-
tat » (Petro‑Canada c. Workers’ Compensation 
Board (B.C.), 2009 BCCA 396, 276 B.C.A.C. 135, 
par. 53 et 56). Elle ne doit pas non plus « être inter-
prétée comme atténuant l’importance de moti-
ver adéquatement une décision administrative » 
(Canada (Citoyenneté et Immigration) c. Khosa, 
2009 CSC 12, [2009] 1 R.C.S. 339, par. 63, le juge 
Binnie). Au contraire, la déférence inhérente à la 
norme de la raisonnabilité se manifeste optimale-
ment lorsqu’une décision administrative est justi-
fiée de façon intelligible et transparente et que la 
juridiction de révision contrôle la décision à partir 
des motifs qui l’étayent. Il doit cependant exis-
ter au départ une obligation de motiver. Lorsque 
cette obligation n’existe pas (voir, p. ex., Canada 
(Procureur général) c. Mavi, 2011 CSC 30, [2011] 2 
R.C.S. 504) ou que sa portée est limitée, il est tout à 
fait indiqué, dans l’appréciation de la raisonnabilité, 
d’examiner les motifs qui pourraient être donnés. 
Le point essentiel est que les parties ne sauraient, 
en omettant de soulever une question et en indui-
sant ainsi le tribunal administratif en erreur quant à 
la nécessité de motiver sa décision, écarter la défé-
rence due au tribunal administratif. 


[55] Il peut arriver parfois qu’une juridiction de 
révision ne puisse manifester la déférence voulue 
sans offrir d’abord au décideur administratif la 
possibilité d’exposer les motifs de sa décision. 
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own reasons for the decision. In such a case, even 
though there is an implied decision, the court may 
see fit to remit the issue to the tribunal to allow 
the tribunal to provide reasons. However, remitting 
the issue to the tribunal may undermine the goal 
of expedient and cost-efficient decision making, 
which often motivates the creation of special-
ized administrative tribunals in the first place. 
Accordingly, remitting the issue to the tribunal is 
not necessarily the appropriate option available to a 
court when it is asked to review a tribunal’s implied 
decision on an issue that was not raised before the 
tribunal. Indeed, when a reasonable basis for the 
decision is apparent to the reviewing court, it will 
generally be unnecessary to remit the decision to 
the tribunal. Instead, the decision should simply be 
upheld as reasonable. On the other hand, a review-
ing court should show restraint before finding that 
an implied decision on an issue not raised before 
the tribunal was unreasonable. It will generally 
be inappropriate to find that there is no reason-
able basis for the tribunal’s decision without first 
giving the tribunal an opportunity to provide one. 
This, of course, assumes that the Court has thought 
it appropriate in the particular circumstances to 
allow the issue to be raised for the first time on 
judicial review. Care must be taken not to give par-
ties an opportunity for a second hearing before a 
tribunal as a result of their failure to raise at the 
first hearing all of the issues they ought to have 
raised. 


C. Application of the Reasonableness Standard in 
This Case 


[56] In the present case, the Court need not look 
far to discover a reasonable basis for the adjudica-
tor’s decision. The Commissioner and his delegated 
adjudicators have considered the issue, as it relates 
to s. 50(5) PIPA and to the similarly worded s. 69(6) 
of the Freedom of Information and Protection of 
Privacy Act, R.S.A. 2000, c. F-25 (“FOIPA”), on 
numerous occasions and have provided a consist-
ent analysis. The existence of other decisions of a 
tribunal on the same issue can be of assistance to a 
reviewing court in determining whether a reason-
able basis for the tribunal’s decision exists. In this 
case, a review of the reasons of the Commissioner 


Alors, même s’il y a décision implicite, il est pos-
sible qu’elle juge opportun de renvoyer la décision 
au tribunal administratif pour qu’il la motive. Le 
renvoi peut toutefois faire échec à la volonté de 
mettre sur pied un processus décisionnel à la fois 
rapide et économique qui préside souvent au départ 
à la création d’un tribunal administratif spécialisé. 
Ce n’est donc pas nécessairement la solution à rete-
nir à l’issue du contrôle judiciaire de la décision 
implicite d’un décideur administratif sur un point 
qui n’a pas été soulevé devant lui. En effet, lorsque 
la décision a un fondement raisonnable manifeste, 
il n’est généralement pas nécessaire de renvoyer 
l’affaire au tribunal administratif. La juridiction 
de révision devrait simplement la déclarer raison-
nable et la confirmer. Par contre, elle devrait user 
de retenue avant de conclure au caractère dérai-
sonnable d’une décision implicite rendue sur un 
point non soulevé devant le tribunal administratif. 
Il ne convient généralement pas qu’elle conclue à 
l’absence d’assise raisonnable sans offrir d’abord 
au tribunal administratif la possibilité d’en four-
nir une. Il faut évidemment supposer que, dans la 
situation particulière considérée, elle a jugé oppor-
tun de permettre que la question soit soulevée pour 
la première fois lors du contrôle judiciaire. Il faut 
se garder de donner aux parties la possibilité d’être 
entendues une autre fois par le tribunal adminis-
tratif parce qu’elles ont omis de faire état à la pre-
mière audience de toutes les questions à débattre. 


C. Application en l’espèce de la norme de la 
raisonnabilité 


[56] Dans la présente affaire, point n’est besoin 
de chercher loin pour trouver un fondement rai-
sonnable à la décision de la déléguée. La question 
touchant à l’application du par. 50(5) de la PIPA 
ou du par. 69(6) de la Freedom of Information and 
Protection of Privacy Act, R.S.A. 2000, ch. F-25 
(« FOIPA »), dont les libellés sont semblables, a été 
examinée à maintes reprises par le commissaire et 
ses délégués, et leur analyse se révèle constante. La 
juridiction de révision peut s’en remettre aux autres 
décisions que le tribunal administratif a rendues 
sur le même point pour se prononcer sur l’exis-
tence d’un fondement raisonnable. En l’occurrence, 
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and the adjudicators in other cases allows this 
Court to determine without difficulty that a reason-
able basis exists for the adjudicator’s implied deci-
sion in this case. Indeed, in the circumstances here, 
it is safe to assume that the numerous and consist-
ent reasons in these decisions would have been the 
reasons of the adjudicator in this case. 


[57] In Order P2008-005; College of Alberta 
Psychologists, December 17, 2008, O.I.P.C., the 
Commissioner’s delegated adjudicator considered 
the issue of whether there could be an extension 
after the expiry of the 90-day period under s. 50(5) 
PIPA. Adopting the Commissioner’s analysis of 
s. 69(6) FOIPA in Order F2006-031; Edmonton 
Police Service, September 22, 2008, O.I.P.C., as 
applicable to s. 50(5) PIPA, she decided that “time 
extensions under section 50(5) can be done after 
expiry of the 90-day period” (para. 27). She looked 
at the text of s. 50(5) PIPA and reasoned that “[t]he 
placing of the phrase ‘within 90 days’ is such that 
this modifier refers only to the time within which 
the inquiry must be completed, rather than to a 
time within which the extension must be done” 
(para. 27). She went on to explain that, if “there is 
ambiguity, a purposive interpretation of section 50, 
in the context of the entire Act, leads to the con-
clusion that the purpose of the Act would be best 
served if the provision were interpreted as permit-
ting an extension after 90 days” (para. 27). 


[58] Finally, her interpretation of s. 50(5) was 
informed by practical realities of procedures under 
PIPA, which could make it impossible for adequate 
notice, including an anticipated date of completion, 
to be provided before the expiry of 90 days. In the 
case before her, 


at the time the 90 days expired, the interviews with the 
parties had not yet been completed. Indeed, because the 
mediator was not appointed until after further informa-
tion had been sought and obtained from the Applicant, 
the mediation process was only commencing. At that 
time, it was impossible to know whether there would 
be a need for an inquiry. It makes no sense to speak of 
anticipating a date for completion of an inquiry until 
the inquiry itself can be anticipated in the sense of 


l’examen des motifs du commissaire ou de ses délé-
gués dans d’autres affaires permet de déterminer 
sans peine que la décision implicite de la déléguée 
a une assise raisonnable. On peut certes présumer 
que ces motifs abondants et constants auraient été 
repris par la déléguée dans la présente affaire. 


[57] Dans l’ordonnance P2008-005; College of 
Alberta Psychologists, 17 décembre 2008, O.I.P.C., 
la déléguée du commissaire examine la question de 
la prorogation du délai après les 90 jours impartis 
sous le régime du par. 50(5) de la PIPA. Estimant 
que l’analyse du commissaire se rapportant à l’ap-
plication du par. 69(6) de la FOIPA dans l’ordon-
nance F2006-031; Edmonton Police Service, 22 
septembre 2008, O.I.P.C., vaut pour le par. 50(5) de 
la PIPA, elle conclut que [TRADUCTION] « la proro-
gation du délai suivant le par. 50(5) peut intervenir 
après l’expiration des 90 jours » (par. 27). Après 
examen de la disposition, elle opine que « [v]u leur 
emplacement dans le libellé, les mots “dans les 90 
jours” ne définissent que le délai dans lequel l’en-
quête doit être menée à terme, et non celui dans 
lequel la prorogation doit intervenir » (par. 27). Elle 
ajoute que dans la mesure où « il y a ambiguïté, 
l’interprétation téléologique de l’art. 50 au regard 
de l’ensemble de la Loi mène à la conclusion que 
l’interprétation autorisant la prorogation du délai 
après les 90 jours impartis est davantage compa-
tible avec l’objet de la Loi » que celle qui l’interdit 
(par. 27). 


[58] Enfin, elle interprète le par. 50(5) en fonc-
tion du déroulement réel de la procédure prévue 
par la PIPA, lequel pourrait faire en sorte que l’avis 
requis, y compris la communication de la date 
prévue d’achèvement, ne puisse être dûment donné 
avant l’expiration du délai de 90 jours. Elle dit ce 
qui suit au sujet de l’affaire dont elle est saisie : 


[TRADUCTION] . . . à l’expiration du délai de 90 jours, 
les entretiens avec les parties n’avaient pas encore pris 
fin. En fait, le processus de médiation venait à peine 
de commencer, car le médiateur n’avait été nommé 
qu’après l’obtention d’un complément d’information du 
demandeur. On ne pouvait alors savoir si une enquête 
serait nécessaire. On ne saurait prévoir la date à laquelle 
prendra fin une enquête alors qu’on ne sait même pas 
s’il y en aura une. [. . .] Ce n’est que lorsqu’il est apparu 
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being expected. . . . It was only after it became clear 
that the mediation had failed and the matter would go to 
inquiry that it became necessary to undertake the next 
phase. [para. 36] 


[59] In my view, it was reasonable to interpret 
s. 50(5) PIPA in a manner consistent with s. 69(6) 
FOIPA. Both provisions govern inquiries con-
ducted by the Commissioner. The two provisions 
are identically structured and use almost identi-
cal language. For ease of reference, I repeat that s. 
50(5) PIPA then provided: 


50 . . . 


(5)  An inquiry into a matter that is the subject of a 
written request referred to in section 47 must be com-
pleted within 90 days from the day that the written 
request was received by the Commissioner unless the 
Commissioner 


(a) notifies the person who made the written 
request, the organization concerned and 
any other person given a copy of the written 
request that the Commissioner is extending 
that period, and 


(b) provides an anticipated date for the 
completion of the review. 


[60] Section 69(6) FOIPA provides: 


69 . . . 


(6)  An inquiry under this section must be completed 
within 90 days after receiving the request for the review 
unless the Commissioner 


(a) notifies the person who asked for the review, 
the head of the public body concerned and 
any other person given a copy of the request 
for the review that the Commissioner is 
extending that period, and 


(b) provides an anticipated date for the comple-
tion of the review. 


[61] Given that the reasons in Order P2008‑
005 adopted the Commissioner’s reasoning in 
Order F2006‑031, the analysis in Order F2006‑
031 can provide further assistance in determining 
the existence of a reasonable basis for the adjudi-
cator’s implied decision in this case. Indeed, the 


clairement que la médiation avait échoué et que la tenue 
d’une enquête s’imposait qu’il a fallu passer à l’étape 
suivante. [par. 36] 


[59] Selon moi, il était raisonnable que l’interpré-
tation du par. 50(5) de la PIPA s’inspire de celle du 
par. 69(6) de la FOIPA. En effet, les deux dispo-
sitions s’appliquent aux enquêtes du commissaire, 
elles sont conçues de la même manière et leurs 
libellés sont presque identiques. Afin de faciliter sa 
consultation, je reproduis à nouveau le texte du par. 
50(5) de la PIPA dans la version qui s’appliquait au 
moment considéré : 


[TRADUCTION] 50 . . . 


(5)  L’enquête qui fait suite à une demande écrite 
visée à l’article 47 prend fin dans les 90 jours qui sui-
vent la réception de celle-ci, sauf : 


a) lorsque le commissaire informe l’auteur de 
la demande, l’organisme visé et toute autre 
personne ayant reçu copie de la demande 
qu’il proroge ce délai, 


b) et qu’il précise la date prévue d’achèvement 
de l’enquête. 


[60] Le paragraphe 69(6) de la FOIPA prévoit ce 
qui suit : 


[TRADUCTION] 69 . . . 


(6)  L’enquête entreprise en application du présent 
article prend fin dans les 90 jours suivant la réception 
de la demande d’enquête, sauf : 


a) lorsque le commissaire informe l’auteur de 
la demande d’enquête, la direction de l’or-enquête, la direction de l’or-
ganisme public visé et toute autre personne 
ayant reçu copie de la demande d’enquête 
qu’il proroge ce délai, 


b) et qu’il précise la date prévue d’achèvement 
de l’enquête. 


[61] Comme les motifs de l’ordonnance P2008‑
005 reprennent le raisonnement du commissaire 
dans l’ordonnance F2006‑031, l’analyse qui figure 
dans cette dernière ordonnance peut aussi servir à 
déterminer si la décision implicite de la déléguée 
en l’espèce a un fondement raisonnable. D’ailleurs, 
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Commissioner and his delegated adjudicators have 
repeatedly relied upon the detailed reasoning in 
Order F2006-031 when deciding whether there 
can be an extension after 90 days under s. 69(6) 
FOIPA (see Order F2008-013; Edmonton (Police 
Service) (Re), [2008] A.I.P.C.D. No. 71 (QL); Order 
F2007-014; Edmonton (Police Service) (Re), 
[2008] A.I.P.C.D. No. 72 (QL); Order F2008-003; 
Edmonton Police Service, December 12, 2008, 
O.I.P.C.; Order F2008-016; Edmonton (Police 
Service) (Re), [2008] A.I.P.C.D. No. 82 (QL); Order 
F2008-017; Edmonton (Police Service) (Re), 
[2008] A.I.P.C.D. No. 79 (QL); Order F2008-005; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. 
No. 81 (QL); Order F2008-018; Edmonton (Police 
Service) (Re), [2009] A.I.P.C.D. No. 3 (QL); Order 
F2008-027; Edmonton (Police Service) (Re), 
[2009] A.I.P.C.D. No. 20 (QL); Order F2007-031; 
Grande Yellowhead Regional Division No. 35, 
November 27, 2008, O.I.P.C.). 


[62] In Order F2006-031, the Commissioner 
considered the text of the provision, finding that 


 [s]ection 69(6) does not expressly state whether I 
must notify the parties that I am extending the 90 days 
and provide an anticipated date for completion of the 
review before the 90-day period expires. Placing the 
phrase “within 90 days” at the beginning of the provi-
sion makes it unclear whether the phrase is meant to 
refer to (i) the duty to complete the inquiry, as set out in 
the beginning of the provision, or (ii) the power in sec-
tion 69(6)(a) and section 69(6)(b) to extend the 90-day 
period. 


 In my view, the placement of the phrase “within 90 
days” indicates that the 90 days refers only to my duty 
to complete the inquiry, and does not refer to my power 
to extend the 90-day period in section 69(6)(a) and sec-
tion 69(6)(b). [paras. 53-54] 


[63] In my view, this is a reasonable interpreta-
tion of the text of s. 69(6) FOIPA and of s. 50(5) 
PIPA. The placement of “within 90 days” suggests 
that it may refer to the completion of the inquiry 
and not to providing an extension. 


[64] The ATA submits that interpreting s. 50(5) 
PIPA to allow an extension after the expiry of 90 


le commissaire et ses délégués ont souvent fait fond 
sur ces motifs détaillés lorsqu’ils ont eu à statuer 
sur la prorogation du délai de 90 jours prévu au par. 
69(6) de la FOIPA (voir l’ordonnance F2008-013; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. 
No. 71 (QL); l’ordonnance F2007-014; Edmonton 
(Police Service) (Re), [2008] A.I.P.C.D. No. 72 
(QL); l’ordonnance F2008-003; Edmonton Police 
Service, 12 décembre 2008, O.I.P.C.; l’ordonnance 
F2008-016; Edmonton (Police Service) (Re), [2008] 
A.I.P.C.D. No. 82 (QL); l’ordonnance F2008-017; 
Edmonton (Police Service) (Re), [2008] A.I.P.C.D. 
No. 79 (QL); l’ordonnance F2008-005; Edmonton 
(Police Service) (Re), [2008] A.I.P.C.D. No. 81 
(QL); l’ordonnance F2008-018; Edmonton (Police 
Service) (Re), [2009] A.I.P.C.D. No. 3 (QL); l’or-
donnance F2008-027; Edmonton (Police Service) 
(Re), [2009] A.I.P.C.D. No. 20 (QL); et l’ordon-
nance F2007-031; Grande Yellowhead Regional 
Division No. 35, 27 novembre 2008, O.I.P.C.). 


[62] Dans l’ordonnance F2006-031, le commis-
saire conclut ce qui suit après examen du texte de 
la disposition : 


 [TRADUCTION] Le paragraphe 69(6) ne précise pas 
si je dois informer ou non les parties de la prorogation 
du délai de 90 jours et de la date prévue d’achèvement 
de l’enquête avant l’expiration du délai de 90 jours. 
Comme les mots « dans les 90 jours » figurent dans 
la première partie de la disposition, il est difficile de 
déterminer s’ils visent (i) l’obligation de mener à terme 
l’enquête énoncée au début de l’article ou (ii) le pouvoir 
conféré aux al. 69(6)a) et b) de proroger le délai de 90 
jours. 


 Selon moi, l’emplacement des mots « dans les 90 
jours » fait en sorte que le délai vise uniquement l’obli-
gation de mener à terme l’enquête et non le pouvoir de 
le proroger conféré aux al. 69(6)a) et b). [par. 53-54] 


[63] Cette interprétation du par. 69(6) de la 
FOIPA et du par. 50(5) de la PIPA me paraît raison-
nable. La position des mots [TRADUCTION] « dans 
les 90 jours » donne à penser qu’ils peuvent se rap-
porter à l’achèvement de l’enquête, mais non à la 
prorogation du délai. 


[64] L’ATA soutient qu’interpréter le par. 50(5) 
de la PIPA de sorte qu’il permette de proroger le 
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days would render the requirements of notice nuga-
tory (Factum, at para. 75). I do not agree. The mere 
fact that an extension and an anticipated date for 
completion is given after the expiry of 90 days 
does not eliminate its value in keeping the par-
ties informed of the progression of the process. As 
the Commissioner noted, in most cases that pro-
gress to an inquiry, the parties will be involved in 
the process and will know that it will not be com-
pleted within 90 days (Order F2006‑031, at para. 
58). Even if provided after 90 days, the notice of 
extension, which includes an anticipated date for 
completion, still provides information to the parties 
about how the matter is progressing and when the 
parties can expect it to be completed. 


[65] The ATA argues that the principle of stat-
utory interpretation, expressio unius est exclusio 
alterius, leads to the conclusion that an extension 
must be made before the expiry of 90 days: when 
the legislature intended to allow an extension to 
be made either before or after the expiry of a time 
period; it said so expressly. The now repealed s. 
54(5) PIPA authorized a court to, “on application 
made either before or after the expiry of the period 
referred to in subsection (3) [i.e., 45 days], extend 
that period if the court considers it appropriate to 
do so”. According to the ATA, absence of such lan-
guage in s. 50(5) PIPA necessarily implies that the 
legislature did not intend for the Commissioner to 
be able to extend the period for completion of an 
inquiry “before or after” the 90-day period has 
expired (Factum, at para. 76). 


[66] This argument, while having some merit, is 
far from determinative. As Justice Berger pointed 
out, there are also many statutory provisions in 
Alberta that expressly restrict extensions to those 
granted before expiry of a time period (at para. 57, 
citing Credit Union Act, R.S.A. 2000, c. C-32, s. 
13; Expropriation Act, R.S.A. 2000, c. E-13, s. 23, 
Garage Keepers’ Lien Act, R.S.A. 2000, c. G-2, 
s. 6(3); Insurance Act, R.S.A. 2000, c. I-3, s. 796; 
Land Titles Act, R.S.A. 2000, c. L-4, s. 140; Legal 
Profession Act, R.S.A. 2000, c. L-8, s. 80(3); and 
Loan and Trust Corporations Act, R.S.A. 2000, 
c. L-20, s. 257). I agree with Justice Berger that, 


délai après les 90 jours impartis neutralise l’obliga-
tion d’informer les parties (mémoire, par. 75). Je ne 
peux faire droit à cette prétention. Le seul fait que 
le délai soit prorogé et la date prévue d’achèvement 
précisée après l’expiration du délai de 90 jours ne 
rend pas l’avis inutile aux fins de tenir les parties 
informées de l’évolution de l’instance. Comme le 
signale le commissaire, dans la plupart des cas qui 
donnent lieu à une enquête, les parties prennent 
part au processus et savent que celui-ci ne prendra 
pas fin dans les 90 jours (ordonnance F2006‑031, 
par. 58). Même s’il est donné passé le délai de 90 
jours, l’avis de prorogation, qui précise aussi la date 
prévue d’achèvement, informe toujours les parties 
du cheminement du dossier et du moment auquel 
l’enquête devrait prendre fin. 


[65] Selon l’ATA, la règle d’interprétation légis-
lative expressio unius est exclusio alterius mène 
à la conclusion que la prorogation doit intervenir 
avant l’expiration des 90 jours, car lorsque le légis-
lateur veut permettre la prorogation avant ou après 
l’expiration d’un délai, il le dit clairement. En effet, 
avant son abrogation, le par. 54(5) de la PIPA dis-
posait qu’une cour de justice [TRADUCTION] « qui 
le juge indiqué peut, sur demande présentée avant 
ou après l’expiration du délai prévu au paragraphe 
(3) [c.-à-d. 45 jours], proroger ce délai ». Il fau-
drait donc nécessairement conclure de l’absence de 
ces mots au par. 50(5) de la PIPA que le législa-
teur n’a pas voulu que le commissaire puisse pro-
roger le délai imparti pour mener à terme l’enquête 
[TRADUCTION] « avant ou après » l’expiration des 
90 jours prévus (mémoire, par. 76). 


[66] Bien que le raisonnement se tienne, il est 
loin d’être concluant. Comme le souligne le juge 
Berger, de nombreuses dispositions albertaines ne 
permettent expressément la prorogation d’un délai 
qu’avant son expiration (par. 57, citant les lois sui-
vantes : Credit Union Act, R.S.A. 2000, ch. C-32, 
art. 13; Expropriation Act, R.S.A. 2000, ch. E-13, 
art. 23; Garage Keepers’ Lien Act, R.S.A. 2000, ch. 
G-2, par. 6(3); Insurance Act, R.S.A. 2000, ch. I-3, 
art. 796; Land Titles Act, R.S.A. 2000, ch. L-4, art. 
140; Legal Profession Act, R.S.A. 2000, ch. L-8, 
par. 80(3); et Loan and Trust Corporations Act, 
R.S.A. 2000, ch. L-20, art. 257). Je conviens avec 
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“when . . . the provision is silent as to when an 
extension of time can be granted, there is no pre-
sumption that silence means that the extension must 
be granted before expiry” (para. 58). I am therefore 
unable to conclude that the expressio unius princi-
ple renders the adjudicator’s interpretation unrea-
sonable. 


[67] The Commissioner developed his analysis 
by relying on established principles of statutory 
interpretation to resolve any potential ambiguity 
through a purposive interpretation of the provision. 
He explained: 


To the extent that there is any ambiguity, by interpreting 
section 69(6) purposively as I will do below, the 
provision allows me to extend the time after the 90-day 
period expires. 


 In Ruth Sullivan, Sullivan and Driedger on the 
Construction of Statutes, 4th Edition, (Markham, 
Ontario: Butterworths Canada Ltd., 2002), the author 
quotes Duff C.J. in McBratney v. McBratney (1919), 59 
S.C.R. 550. Duff, C.J. set out the principles that govern 
judicial reliance on purpose in interpretation, in order 
to resolve ambiguity. The first of these principles set 
out by Ruth Sullivan at page 219 is: 


If the ordinary meaning of legislation is ambiguous, 
the interpretation that best accords with the purpose 
of the legislation should be adopted. [paras. 54-55] 


[68] Referring to s. 2(b) FOIPA, the Commissioner 
affirmed that the purpose of FOIPA was “to pro-
vide a mechanism for controlling the collection, 
use and disclosure of personal information by 
public bodies”, which FOIPA achieves “by giving 
[the Commissioner] the power to review the col-
lection, use and disclosure of personal informa-
tion” (para. 57). In his view, the specific purpose 
of s. 69(6) FOIPA was “to ensure that such reviews 
are conducted in a timely way, and also that par-
ties are kept aware of the timing of the process so 
they may participate and plan their affairs accord-
ingly” (para. 57). The purpose of FOIPA is uncon-
troversial, as it is expressly articulated at s. 2(b). 
I consider the Commissioner’s view of the pur-
pose of s. 69(6) FOIPA to be reasonable. It is simi-
larly reasonable to determine that the purpose of 
s. 50(5) PIPA is to ensure timely completion of 


le juge Berger que [TRADUCTION] « lorsque [. . .] 
le texte de loi ne précise pas la période pendant 
laquelle un délai peut être prorogé, nulle présomp-
tion ne veut que la prorogation doive intervenir 
avant l’expiration du délai » (par. 58). Je ne puis 
donc conclure que l’interprétation de la déléguée 
est déraisonnable au regard de la maxime expres-
sio unius. 


[67] L’analyse du commissaire s’appuie sur des 
principes d’interprétation législative reconnus et 
vise à dissiper toute ambiguïté éventuelle au moyen 
d’une démarche téléologique. Il explique : 


[TRADUCTION] Dans la mesure où il y a ambiguïté, 
l’interprétation téléologique du par. 69(6) à laquelle je 
me livre ci-après m’autorise à proroger le délai après les 
90 jours impartis. 


 Dans Sullivan and Driedger on the Construction 
of Statutes, Ruth Sullivan, 4e éd. (Markham, Ontario : 
Butterworths Canada Ltd., 2002), l’auteure cite l’arrêt 
McBratney c. McBratney (1919), 59 R.C.S. 550, dans 
lequel le juge en chef Duff expose les principes suivant 
lesquels, pour résoudre une ambiguïté, il peut être tenu 
compte de l’objet d’une loi pour l’interpréter. Le pre-
mier de ces principes que cite l’auteur à la p. 219 est le 
suivant : 


Si le sens ordinaire de la loi est ambigu, il convient 
d’opter pour l’interprétation qui correspond le mieux 
à l’objet de la loi. [par. 54-55] 


[68] Renvoyant à son al. 2b), le commissaire 
affirme que la FOIPA a pour objet de [TRADUCTION] 
« contrôler la collecte, l’utilisation et la communi-
cation de renseignements personnels par un orga-
nisme public », et ce, « par l’octroi [au commissaire] 
du pouvoir d’enquêter sur la collecte, l’utilisation et 
la communication de renseignements personnels » 
(par. 57). Selon lui, le par. 69(6) de la FOIPA vise 
précisément « à faire en sorte que le processus soit 
mené à terme avec célérité et que les parties soient 
tenues informées de son déroulement afin qu’elles 
puissent y participer et prendre des arrangements 
en conséquence » (par. 57). L’objet de la FOIPA 
étant expressément énoncé à l’al. 2b), il ne prête pas 
à controverse. J’estime que l’opinion du commis-
saire quant à l’objet du par. 69(6) de la FOIPA est 
raisonnable. Il me paraît également raisonnable de 
conclure que le par. 50(5) de la PIPA vise à faire en 
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reviews and to keep the parties informed about the  
process. 


[69] According to the Commissioner, “[i]n most 
cases that advance to inquiry . . . at the time the 
90-day period expires, the inquiry process has been 
fully engaged and is progressing with the participa-
tion of the parties. Because they are involved, the 
parties are fully aware that the process will con-
tinue beyond 90 days” (para. 58). For this reason, 
the Commissioner did “not believe that the goal of 
a timely resolution of issues, and of keeping the 
parties informed, would be advanced by requir-
ing [him] to formally communicate to the parties 
within 90 days something they already know: that 
the matter will not be completed within 90 days” 
(para. 58). 


[70] The Commissioner then addressed the prac-
tical difficulty of satisfying the s. 69(6)(b) FOIPA 
requirement to provide an anticipated date of com-
pletion with the extension if the extension must 
necessarily be made within 90 days. He pointed 
out that s. 68 FOIPA empowers him to authorize a 
mediation upon receipt of a request for review. The 
mediation itself could take up some or all of the 90 
days. If the mediation is unsuccessful or mediation 
is not authorized, the matter would move to inquiry. 
An inquiry must accord the parties procedural fair-
ness, which can mean accommodating requests for 
adjournments, to adduce further evidence and to 
adjourn to review and make submissions on the new 
evidence. In short, the Commissioner explained 
that “the parties, as much as [he], have carriage of 
the matter” and that “[t]he time within which the 
matter will be completed is largely determined by 
their actions, schedules and the issues they raise” 
(para. 62). For this reason, it may not be feasible for 
the Commissioner to provide an anticipated date 
for completion within 90 days and the parties are 
well aware of how the matter is progressing in any 
event (paras. 59-62). 


sorte que l’enquête soit menée à terme avec célérité 
et que les parties soient tenues au courant de l’évo-
lution du processus. 


[69] Selon le commissaire, [TRADUCTION] 
« [d]ans la plupart des cas qui atteignent l’étape de 
l’enquête [. . .], lorsque le délai de 90 jours expire, le 
processus est engagé et suit son cours avec la par-
ticipation des parties. Parce qu’elles y participent, 
les parties savent parfaitement qu’il durera plus de 
90 jours » (par. 58). C’est pourquoi le commissaire 
« ne croi[t] pas qu’exiger de [lui] qu’[il] communi-
que officiellement avec les parties avant l’expiration 
du délai de 90 jours pour les informer de ce qu’elles 
savent déjà, à savoir que l’enquête ne sera pas menée 
à terme dans les 90 jours, favorise la réalisation de 
l’objectif qui consiste à faire preuve de célérité dans 
le règlement d’une affaire et à tenir les parties infor-
mées » (par. 58). 


[70] Le commissaire fait ensuite état de la diffi-
culté de respecter dans les faits l’exigence, prévue 
à l’al. 69(6)b) de la FOIPA, d’informer les parties à 
la fois de la date prévue d’achèvement et de la pro-
rogation du délai si la prorogation doit nécessaire-
ment avoir lieu avant l’expiration des 90 jours. Il 
signale que l’art. 68 de la FOIPA l’habilite à auto-
riser la médiation lorsqu’il reçoit une demande 
d’enquête. Or, pendant cette médiation, une bonne 
partie, voire la totalité, du délai de 90 jours peut 
s’écouler. Lorsque la médiation n’est pas autori-
sée ou qu’elle échoue, on passe alors à l’étape de 
l’enquête, laquelle est assujettie aux règles d’équité 
procédurale. Dès lors, il faut faire droit aux deman-
des d’ajournement pour présentation d’un complé-
ment de preuve ou examen d’un nouvel élément de 
preuve et formulation d’observations à son sujet. 
Bref, le commissaire explique que [TRADUCTION] 
« le déroulement de l’affaire dépend tout autant des 
parties que de [lui] » et que « [l]a durée du proces-
sus tient en grande partie à leurs actes, à leur emploi 
du temps et aux questions qu’elles soulèvent » (par. 
62). Voilà pourquoi il peut ne pas être en mesure 
de communiquer la date prévue d’achèvement avant 
l’expiration du délai de 90 jours, sans compter que 
les parties sont de toute manière parfaitement au 
courant de l’évolution du dossier (par. 59-62). 
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[71] The Commissioner therefore concluded that 


 neither the purpose of the [FOIPA] in general nor 
section 69(6) in particular is advanced by interpret-
ing the provision as creating an absolute “deadline”, 
beyond which a proceeding that is underway cannot 
continue unless I have, before the 90 days expires, 
expressly stated that the matter will continue beyond 
90 days, and projected a new final date for completion.  
[para. 63] 


[72] In my view, the Commissioner’s reason-
ing in support of his conclusion that extending the 
period for completion of an inquiry after the expiry 
of 90 days does not result in the automatic termi-
nation of the inquiry under s. 69(6) FOIPA satis-
fies the values of justification, transparency and 
intelligibility in administrative decision making. 
The decision is carefully reasoned, systematically 
addressing: (i) the text of the provision, (ii) the 
purposes of FOIPA in general and of s. 69(6), in 
particular, and (iii) the practical realities of con-
ducting inquiries drawn from the Commissioner’s 
experience administering FOIPA. It was reasona-
ble for the Commissioner’s delegated adjudicator, 
in Order P2008‑005, to adopt this detailed reason-
ing and apply it to s. 50(5) PIPA. I therefore have 
no difficulty concluding that there exists a reason-
able basis for the adjudicator’s implied decision in 
this case that extending the 90-day period after the 
expiry of that period did not terminate the process. 


D. The Mandatory/Directory Distinction Does 
Not Arise in This Case 


[73] The parties, the trial judge and the Court 
of Appeal all approached the timelines issue as 
though it engaged the distinction between man-
datory and directory legislative provisions. R. W. 
Macaulay and J. L. H. Sprague succinctly explain 
the mandatory/directory distinction as follows: 


 Where a provision is imperative it must be complied 
with. The consequence of failing to comply with an 
imperative provision will vary depending on whether 
the imperative direction is mandatory or directory. 
Failing to comply with a mandatory direction will 


[71] La commissaire conclut donc : 


 [TRADUCTION] . . . il ne sert ni l’objet de la 
[FOIPA] en général ni l’objet de son par. 69(6) en 
particulier d’interpréter la disposition de manière 
qu’elle établisse une « date limite » ferme faisant ob-
stacle à la poursuite d’une affaire en cours sauf si, 
avant l’expiration du délai de 90 jours, j’ai expressé-
ment déclaré que l’enquête durerait plus longtemps 
et arrêté une nouvelle date prévue d’achèvement.  
[par. 63] 


[72] Je suis d’avis que le raisonnement à l’issue 
duquel le commissaire conclut que la prorogation 
du délai après les 90 jours impartis pour mener 
à terme l’enquête ne met pas automatiquement 
fin à celle-ci suivant le par. 69(6) de la FOIPA 
satisfait aux exigences de justification, de trans-
parence et d’intelligibilité du processus décision-
nel administratif. La décision est soigneusement 
motivée et aborde successivement (i) le texte de 
la disposition, (ii) l’objet de la FOIPA en général 
et du par. 69(6) en particulier et (iii) l’expérience 
du commissaire au chapitre de la tenue d’enquê-
tes et de l’application de la FOIPA. Dans l’ordon-
nance P2008‑005, la déléguée du commissaire 
pouvait raisonnablement reprendre ces motifs 
détaillés et les appliquer au par. 50(5) de la PIPA. 
Il m’est donc aisé de conclure qu’il y a en l’espèce 
un fondement raisonnable à la décision implicite 
de la déléguée suivant laquelle la prorogation du 
délai passé les 90 jours impartis n’a pas mis fin au  
processus. 


D. Absence d’application en l’espèce de la dis‑
tinction entre une disposition impérative et 
une disposition directive 


[73] Les parties, le juge en cabinet et la Cour 
d’appel supposent tous que la question de l’observa-
tion du délai fait intervenir la distinction entre les 
dispositions législatives impératives et celles qui 
sont directives. R. W. Macaulay et J. L. H. Sprague 
expliquent succinctement cette distinction : 


 [TRADUCTION] La disposition de nature obliga-
toire commande l’observation. Son non-respect a des 
conséquences différentes selon que la prescription est 
impérative ou directive. L’inobservation d’une pres-
cription impérative emporte la nullité de toute mesure 
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render any subsequent proceedings void while failing 
to comply with [a] directory command will not result 
in such invalidation (although the person to whom the 
command was directed will not be relieved from the 
duty of complying with it . . . . 


(Practice and Procedure Before Administrative 
Tribunals (loose-leaf), vol. 3, pp. 22-126 to 
22-126.1) 


[74] This Court has previously expressed doubt 
as to the usefulness of the mandatory/directory dis-
tinction. In British Columbia (Attorney General) 
v. Canada (Attorney General), [1994] 2 S.C.R. 41, 
Iacobucci J. affirmed that 


[t]he “mandatory” and “directory” labels themselves 
offer no magical assistance as one defines the nature 
of a statutory direction. Rather, the inquiry itself is bla-
tantly result-oriented. . . . Thus, the manipulation of 
mandate and direction is, for the most part, the manipu-
lation of an end and not a means. In this sense, to quote 
again from Reference re Manitoba Language Rights, 
[[1985] 1 S.C.R. 721], the principle is “vague and expe-
dient” (p. 742). This means that the court which decides 
what is mandatory, and what is directory, brings no 
special tools to bear upon the decision. The decision is 
informed by the usual process of statutory interpreta-
tion. [p. 123] 


[75] In any event, the mandatory/directory dis-
tinction does not arise in this case. This distinc-
tion is concerned with the consequences of fail‑
ing to comply with a legislative direction. Here, 
we are not dealing with the consequences of the 
Commissioner’s failure to comply with s. 50(5) 
PIPA. Instead, we are concerned with interpret-
ing the statute to determine when s. 50(5) PIPA 
requires the Commissioner to extend the period for 
completion of an inquiry. The issue was not “what 
is the consequence of non-compliance with the pro-
vision?”, but “did the adjudicator comply with the 
provision?”. 


[76] Therefore, I do not agree with Marshall J. 
that the finding in Kellogg Brown and Root Canada 
that the requirements of s. 50(5) PIPA are manda-
tory is “entirely applicable here” (para. 12). Rather, 
I would adopt the adjudicator’s analysis in Order 
P2008‑005 in which she explains that Kellogg 


subséquente, tandis que celle d’une prescription direc-
tive ne donne pas lieu à une telle invalidation (mais la 
personne visée par la prescription demeure tenue de s’y 
conformer . . . 


(Practice and Procedure Before Administrative 
Tribunals (feuilles mobiles), vol. 3, p. 22-126 à 
22-126.1) 


[74] Notre Cour a déjà mis en doute l’utilité de 
cette distinction. Dans Colombie‑Britannique 
(Procureur général) c. Canada (Procureur géné‑
ral), [1994] 2 R.C.S. 41, le juge Iacobucci affirme : 


Les étiquettes « impérative » et « directive » ne sont elles-
mêmes d’aucun secours magique pour définir la nature 
d’une fonction prévue par la loi. L’examen lui-même est 
plutôt incontestablement axé sur le résultat. [. . .] Ainsi, 
l’application de la distinction entre ce qui est impératif 
et ce qui est directif est, la plupart du temps, fondée sur 
une question de fin et non de moyens. En ce sens, pour 
citer de nouveau le Renvoi relatif aux droits linguisti‑
ques au Manitoba, [[1985] 1 R.C.S. 721], le principe est 
« vague » et « utilisé comme expédient » (p. 742). Cela 
signifie que le tribunal appelé à décider ce qui est impé-
ratif ou directif ne recourt à aucun outil spécial pour 
prendre sa décision. La décision repose sur le processus 
habituel d’interprétation législative. [p. 123] 


[75] Quoi qu’il en soit, cette distinction ne joue 
pas en l’espèce, car elle s’intéresse aux conséquen-
ces du non‑respect d’une prescription du légis-
lateur, alors que nous ne sommes pas aux prises 
en l’espèce avec les conséquences de l’omission 
du commissaire de se conformer au par. 50(5) de 
la PIPA. Il nous faut plutôt interpréter la loi pour 
déterminer à quel moment le délai peut être pro-
rogé en application de ce paragraphe. La question 
n’est pas celle de savoir quelle est la conséquence 
du non-respect de la disposition, mais bien si la 
déléguée s’est conformée à la disposition. 


[76] Je ne saurais donc convenir avec le juge 
Marshall que la conclusion, tirée dans Kellogg 
Brown and Root Canada, selon laquelle les exi-
gences du par. 50(5) de la PIPA sont impératives 
est [TRADUCTION] « entièrement applicable en l’es-
pèce » (par. 12). Je me range plutôt à l’avis de la 
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Brown and Root Canada has no application to a 
case such as this one where the Commissioner pro-
vides an extension after 90 days. The decision in 
that case was premised on the fact that no time 
extension was ever issued (at para. 27, citing para. 
14 of Kellogg Brown and Root Canada). For that 
reason, the consequences of non-compliance with 
s. 50(5) PIPA arose in Kellogg Brown and Root 
Canada, but they do not arise here. As the matter 
is not before this Court, it is not necessary to com-
ment on the conclusion in Kellogg Brown and Root 
Canada that s. 50(5) PIPA imposes a mandatory 
direction. 


V. Conclusion 


[77] I would allow the appeal with costs in this 
Court and in the Court of Appeal and reinstate 
the adjudicator’s decision on the timelines issue. 
In accordance with the recommendation of the 
Commissioner, the matter is remitted to the cham-
bers judge to consider the issues not previously 
dealt with and resolved in the judicial review. 


 The reasons of Binnie and Deschamps JJ. were 
delivered by 


[78] Binnie J. — My colleagues Rothstein J. and 
Cromwell J. have staked out compelling positions 
on both sides of the argument about the role, func-
tion and even the existence of “true questions of 
jurisdiction or vires”. While I agree with much that 
is said by both colleagues, I find myself occupying 
a middle ground which, given the importance of 
the issue, I believe is worth defending. I therefore 
append these brief reasons concurring in the result. 


[79] I agree with Cromwell J. that the concept of 
jurisdiction is fundamental to judicial review of 
administrative tribunals and, more generally, to the 
rule of law. Administrative tribunals operate within 
a legal framework which is both dictated by s. 96 
of the Constitution Act, 1867, and limited by their 


déléguée dans l’ordonnance P2008‑005, à savoir 
que Kellogg Brown and Root Canada ne s’appli-
que pas lorsque, comme en l’espèce, le commis-
saire proroge le délai passé les 90 jours impartis. 
En effet, dans cette affaire, la décision tenait à ce 
qu’il n’y avait jamais eu de prorogation (par. 27, 
citant Kellogg Brown and Root Canada, par. 14). 
C’est pourquoi les conséquences découlant de 
l’inobservation du par. 50(5) de la PIPA jouent dans 
Kellogg Brown and Root Canada, mais pas en l’es-
pèce. La question n’étant pas soulevée devant elle, 
notre Cour n’a pas à se prononcer sur la conclu-
sion tirée dans Kellogg Brown and Root Canada, à 
savoir que le par. 50(5) constitue une prescription  
impérative. 


V. Conclusion 


[77] Je suis d’avis d’accueillir le pourvoi avec 
dépens devant notre Cour et devant la Cour d’ap-
pel et de rétablir la décision de la déléguée concer-
nant le délai. Conformément à la recommandation 
du commissaire, l’affaire est renvoyée au juge en 
cabinet pour qu’il statue sur les questions qui n’ont 
pas déjà été examinées et réglées lors du contrôle 
judiciaire. 


 Version française des motifs des juges Binnie et 
Deschamps rendus par 


[78] Le juge Binnie — Mes collègues les juges 
Rothstein et Cromwell font valoir des points de 
vue opposés, mais tous deux convaincants, sur le 
rôle, la fonction et l’existence même de la caté-
gorie des « questions touchant véritablement à 
la compétence ». Je souscris en grande partie à 
ce qu’ils avancent, mais ma position est intermé-
diaire et, compte tenu de l’importance du sujet, 
il me paraît opportun d’exprimer mon opinion. 
Voici donc de brefs motifs concordants quant au  
résultat. 


[79] Je conviens avec le juge Cromwell que la 
notion de compétence est fondamentale dans le 
contrôle judiciaire des décisions des tribunaux 
administratifs et, plus généralement, pour la pri-
mauté du droit. Les tribunaux administratifs exer-
cent leurs fonctions dans le cadre juridique que 
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respective statutory mandates. The courts, not the 
tribunals, determine the outer limits of those man-
dates. Cromwell J. puts the point succinctly, at para. 
98, when he writes that within the limits imposed 
by the Constitution, 


[t]he fact that a provision is in the tribunal’s own stat-
ute or statutes closely connected to its function with 
which it will have particular familiarity thus may well 
be an important indicator that the legislature intended 
to leave its interpretation to the tribunal. But there are 
legal questions in “home” statutes whose resolution 
the legislature did not intend to leave to the tribunal; 
indeed, it is hard to imagine where else the limits of a 
tribunal’s delegated power are more likely to be set out. 


[80] On the other hand, just because the notion 
of a “true question of jurisdiction or vires” works 
well at the conceptual level does not mean that it is 
helpful at the practical everyday level of deciding 
whether or not the courts are entitled to intervene in 
a particular administrative decision. On this point, 
Cromwell J. adopts, at para. 95, the deeply prob-
lematic statement by the Dunsmuir majority that 
jurisdiction should be understood in the “narrow 
sense of whether or not the tribunal had the author-
ity to . . . decide a particular matter” (Dunsmuir v. 
New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, 
at para. 59). As Professor D. Mullan pointed out in 
“Dunsmuir v. New Brunswick, Standard of Review 
and Procedural Fairness for Public Servants: Let’s 
Try Again!” (2008), 21 C.J.A.L.P. 117, at pp. 126-
30, this formulation was not narrow but so broad as 
to risk bringing back from the dead the preliminary 
question jurisprudence from which Cromwell J. 
endeavours to dissociate himself, which reached its 
unfortunate zenith in Metropolitan Life Insurance 
Co. v. International Union of Operating Engineers, 
Local 796, [1970] S.C.R. 425, and Bell v. Ontario 
Human Rights Commission, [1971] S.C.R. 756. 


[81] In response to this controversy about vires and 
jurisdiction, Rothstein J. lays down the sweeping 


dicte l’art. 96 de la Loi constitutionnelle de 1867 
et que délimitent leurs mandats légaux respectifs. 
Ce sont les cours de justice, et non les tribunaux 
administratifs, qui déterminent la portée de ces 
mandats. Le juge Cromwell le dit succinctement 
lorsqu’il écrit au par. 98 de ses motifs que dans les 
limites établies par la Constitution, 


[l]a présence d’une disposition dans la loi constitutive 
du tribunal administratif ou une loi étroitement liée à 
son mandat et dont il a une connaissance approfondie 
peut fort bien constituer un indice important de l’inten-
tion du législateur de laisser au tribunal administratif le 
soin de l’interpréter. Or, une loi constitutive renferme 
des dispositions qui soulèvent des questions de droit sur 
lesquelles le législateur n’a pas voulu que le tribunal 
administratif ait le dernier mot. Il est en effet difficile 
d’imaginer à quel autre endroit les limites du pouvoir 
délégué au tribunal administratif pourraient être pré-
vues. 


[80] Par contre, ce n’est pas parce que la notion 
de « question touchant véritablement à la compé-
tence » se manie bien conceptuellement qu’elle se 
révèle utile au quotidien pour déterminer concrè-
tement si une cour de justice est admise ou non 
à s’immiscer dans une décision administrative 
donnée. Au paragraphe 95 de ses motifs, le juge 
Cromwell reprend sur ce point l’affirmation fonciè-
rement problématique des juges majoritaires dans 
Dunsmuir selon laquelle la compétence s’entend au 
« sens strict de la faculté du tribunal administra-
tif de [. . .] trancher une question » (Dunsmuir c. 
Nouveau‑Brunswick, 2008 CSC 9, [2008] 1 R.C.S.  
190, par. 59). Comme le signale le professeur 
D. Mullan dans « Dunsmuir v. New Brunswick, 
Standard of Review and Procedural Fairness for 
Public Servants : Let’s Try Again! » (2008), 21 
C.J.A.L.P. 117, p. 126-130, cette formulation 
n’est pas stricte, mais si générale qu’elle risque de 
redonner vie à la doctrine de la condition préala-
ble — dont le juge Cromwell s’efforce de se dis-
socier — qui a connu son regrettable apogée dans 
Metropolitan Life Insurance Co. c. International 
Union of Operating Engineers, Local 796, [1970] 
R.C.S. 425, et Bell c. Ontario Human Rights 
Commission, [1971] R.C.S. 756. 


[81] Au vu de cette controverse suscitée par la 
notion de compétence, le juge Rothstein affirme 
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proposition that “it is sufficient in these reasons 
to say that, unless the situation is exceptional, and 
we have not seen such a situation since Dunsmuir, 
the interpretation by the tribunal of ‘its own statute 
or statutes closely connected to its function, with 
which it will have particular familiarity’ should be 
presumed to be a question of statutory interpreta-
tion subject to deference on judicial review” (para. 
34). Cromwell J. says, disapprovingly, that in the 
absence of further guidance, such a presumption 
is unlikely to be of “any assistance to reviewing 
courts” (para. 92). His solution, on the other hand, 
would be to return us to a “more thorough examina-
tion of legislative intent when a plausible argument 
is advanced that a tribunal must interpret a par-
ticular provision correctly” (para. 99). This “thor-
ough examination” is to be based on a variation of 
the pragmatic and functional test associated with 
Pushpanathan v. Canada (Minister of Citizenship 
and Immigration), [1998] 1 S.C.R. 982, as reposi-
tioned in Dunsmuir. I do not think, with respect, 
that generalities about “legislative intent” are any 
more likely to provide quick and straightforward 
“assistance to reviewing courts” than Rothstein J.’s 
offer of a presumption. 


[82] It may be recalled that the willingness of 
the courts to defer to administrative tribunals on 
questions of the interpretation of their “home stat-
utes” originated in the context of elaborate statu-
tory schemes such as labour relations legislation. 
In such cases, the tribunal members were not only 
better versed in the practicalities of how the scheme 
could and did operate, but in many cases, the leg-
islature tried to curb the enthusiasm of the courts 
to intervene by inserting explicit privative clauses. 
Over the years, acceptance of judicial deference 
grew even on questions of law (see, e.g., Pezim v. 
British Columbia (Superintendent of Brokers), 
[1994] 2 S.C.R. 557), but never to the point of pre-
suming, as Rothstein J. does, that whenever the 
tribunal is interpreting its “home statute” or stat-
utes, it is entitled to deference. It is not enough, it 
seems to me, to say that the tribunal has selected 
one from a number of interpretations of a particular 
provision that the provisions can reasonably bear, 


catégoriquement qu’« [il suffit en l’espèce] d’af-
firmer que, sauf situation exceptionnelle — et 
aucune ne s’est présentée depuis Dunsmuir —, il 
convient de présumer que l’interprétation par un 
tribunal administratif de “sa propre loi constitu-
tive ou [d’]une loi étroitement liée à son mandat 
et dont il a une connaissance approfondie” est une 
question d’interprétation législative commandant 
la déférence en cas de contrôle judiciaire » (par. 
34). Exprimant son désaccord, le juge Cromwell 
fait valoir qu’à défaut d’autres repères, cette pré-
somption « n’aide en rien les cours siégeant en révi-
sion » (par. 92). Il propose cependant de revenir 
à « un examen approfondi de l’intention du légis-
lateur lorsqu’une partie avance la thèse plausible 
que le tribunal administratif doit interpréter cor-
rectement une disposition en particulier » (par. 
99). Cet « examen approfondi » doit être fondé sur 
une variante de l’analyse pragmatique et fonction-
nelle associée à l’arrêt Pushpanathan c. Canada 
(Ministre de la Citoyenneté et de l’Immigration), 
[1998] 1 R.C.S. 982, et reformulée dans Dunsmuir. 
Soit dit en tout respect, je ne crois pas que l’expres-
sion de généralités au sujet de l’« intention du légis-
lateur » « n’aide [davantage, de manière rapide et 
simple] les cours siégeant en révision » que la pré-
somption préconisée par le juge Rothstein. 


[82] Il convient de rappeler que la volonté des 
cours de justice de déférer aux décisions des tribu-
naux administratifs portant sur l’interprétation de 
leurs lois constitutives a vu le jour dans le contexte 
de régimes législatifs élaborés, telle la législation 
du travail. Non seulement les membres de ces tri-
bunaux étaient alors plus familiarisés que les cours 
de justice avec l’application possible et concrète du 
régime, mais dans bien des cas, le législateur avait 
tenté de freiner l’ardeur interventionniste de ces 
dernières en prévoyant des clauses d’inattaquabi-
lité (appelées traditionnellement « clauses privati‑
ves ») explicites. Au fil des ans, la reconnaissance 
de la déférence judiciaire s’est accrue, même sur 
des points de droit (voir, p. ex., Pezim c. Colombie‑
Britannique (Superintendent of Brokers), [1994] 
2 R.C.S. 557), mais jamais au point de présumer, 
comme le fait le juge Rothstein, que du moment que 
le tribunal administratif interprète sa ou ses lois 
constitutives, il a droit à la déférence, c’est-à-dire 
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no matter how fundamentally the tribunal’s legal 
opinion affects the rights of the parties who appear 
before it. On issues of procedural fairness or natu-
ral justice, for example, the courts should not defer 
to a tribunal’s view of the extent to which its “home 
statute” permits it to proceed in what the courts 
conclude is an unfair manner. 


[83] The middle ground between Cromwell J. 
and Rothstein J., it seems to me, lies in the more 
nuanced approach recently adopted by the Court in 
Canada (Canadian Human Rights Commission) v. 
Canada (Attorney General), 2011 SCC 53, [2011] 3 
S.C.R. 471 (“CHRC”), where it was said that “if the 
issue relates to the interpretation and application of 
its own statute, is within its expertise and does not 
raise issues of general legal importance, the stand-
ard of reasonableness will generally apply and the 
Tribunal will be entitled to deference” (para. 24 
(emphasis added)). Rothstein J. puts aside the lim-
iting qualifications in this passage when he comes 
to formulating his presumption, which is triggered 
entirely by the location of the controversy in the 
“home statute”. 


[84] CHRC is also helpful in emphasizing the 
expression “issues of general legal importance” and 
downplaying (while citing) the Dunsmuir major-
ity’s more extravagant requirement of a question 
of law “of central importance to the legal system 
as a whole” (para. 60). While judicial self-citation 
is generally to be avoided, I feel encouraged by 
CHRC to resuscitate what I said on this point in my 
concurring reasons in Dunsmuir: 


It is, with respect, a distraction to unleash a debate in 
the reviewing judge’s courtroom about whether or not a 
particular question of law is “of central importance to 
the legal system as a whole”. It should be sufficient to 
frame a rule exempting from the correctness standard 
the provisions of the home statute and closely related 
statutes which require the expertise of the administra-
tive decision maker (as in the labour board example). 
Apart from that exception, we should prefer clarity to 
needless complexity and hold that the last word on ques-
tions of general law should be left to judges. [para. 128] 


qu’il lui suffit de retenir l’une des interprétations rai-
sonnables possibles de la disposition en cause, peu 
importe l’incidence fondamentale de son choix sur 
les parties. En ce qui concerne l’équité procédurale 
et la justice naturelle, par exemple, une juridiction 
de révision ne devrait pas déférer à l’avis d’un tribu-
nal administratif quant à la mesure dans laquelle sa 
loi constitutive lui permet d’agir d’une manière que 
les cours de justice tiennent pour inéquitable. 


[83] La démarche nuancée de notre Cour dans 
le récent arrêt Canada (Commission des droits de 
la personne) c. Canada (Procureur général), 2011 
CSC 53, [2011] 3 R.C.S. 471 (« CCDP »), où elle 
dit que « lorsqu’il s’agit d’interpréter et d’appliquer 
sa propre loi, dans son domaine d’expertise et sans 
que soit soulevée une question de droit générale, la 
norme de la décision raisonnable s’applique habi-
tuellement, et le Tribunal a droit à la déférence » 
(par. 24 (je souligne)), me paraît constituer un 
compromis entre les points de vue exprimés par 
les juges Cromwell et Rothstein. Le juge Rothstein 
fait abstraction des conditions qui figurent dans cet 
extrait lorsqu’il formule sa présomption, dont l’ap-
plication dépend entièrement de l’emplacement de 
la disposition litigieuse dans la loi constitutive. 


[84] L’arrêt CCDP se révèle également utile en 
ce qu’il met l’accent sur la notion de « question de 
droit générale » et minimise (même s’il la men-
tionne) celle, plus extravagante, de question de 
droit d’« une importance capitale pour le système 
juridique dans son ensemble » retenue par les juges 
majoritaires dans Dunsmuir (par. 60). Il convient 
certes d’éviter de se citer soi-même, mais CCDP 
m’incite à rappeler ce que je dis sur le sujet dans 
mes motifs concordants dans Dunsmuir : 


Sauf le respect que je leur dois, tout débat quant à savoir 
si une question de droit donnée est « d’une importance 
capitale pour le système juridique dans son ensemble » 
distrait la cour dans l’accomplissement de sa tâche. Il 
devrait suffire de soustraire à l’application de la norme de 
la décision correcte l’interprétation de la loi constitutive 
du décideur administratif ou de quelque loi très connexe 
faisant appel à l’expertise de ce dernier (en matière de 
relations de travail, par exemple). Cette exception mise 
à part, nous devrions préférer la clarté à la complexité 
superflue et statuer que la cour de révision a le dernier 
mot sur une question de droit générale. [par. 128] 
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I would interpret the reference in CHRC to “issues 
of general legal importance” as being to issues 
whose resolution has significance outside the oper-
ation of the statutory scheme under consideration. 
After all, some administrative decision makers 
have considerable legal expertise and resources. 
Others have little or none. 


[85] What then is involved in a “reasonableness” 
review of a tribunal’s interpretation of its home 
statute? The Dunsmuir majority said that “[t]ribu-
nals have a margin of appreciation within the range 
of acceptable and rational solutions” (para. 47). It 
is clear that “the range of acceptable and rational 
solutions” is context specific and varies with the 
circumstances including the nature of the issue 
under review. In CHRC, the reviewing court was 
called on to judicially review a tribunal’s decision 
that its home statute gave it the statutory power to 
award costs. On appeal, the Court applied a “rea-
sonableness” standard (referring at several points 
to the issue being within the “core function and 
expertise of the Tribunal”, e.g., at para. 25). The 
reasonableness analysis nevertheless followed the 
well-worn path of Driedger’s golden rule and Rizzo 
& Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27 (E. A. 
Driedger, Construction of Statutes (2nd ed. 1983)). 
In other words, the intensity of scrutiny was not far 
removed from a correctness analysis, in my respect-
ful opinion, just as was the case in Dunsmuir itself. 


[86] In matters of general policy or broad dis-
cretion, on the other hand, the courts also apply 
“reasonableness” but with a much less aggressive 
attitude. In Canada (Citizenship and Immigration) 
v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, for 
example, the question was pure policy, namely 
whether Mr. Khosa had shown “sufficient humani-
tarian and compassionate considerations” to war-
rant, in the opinion of the immigration appeal 
board, discretionary relief from a removal order 
whose validity Mr. Khosa did not contest. 


À mon avis, une « question de droit générale » 
au sens de CCDP s’entend d’une question dont le 
règlement n’importe pas seulement pour le régime 
législatif considéré. Après tout, certains décideurs 
administratifs sont dotés d’une expertise et de res-
sources juridiques considérables. D’autres en ont 
peu ou n’en ont pas. 


[85] En quoi consiste alors le contrôle selon la 
norme de la « raisonnabilité » de l’interprétation 
de sa loi constitutive par le tribunal administra-
tif? Dans Dunsmuir, les juges majoritaires disent 
qu’« [i]l est loisible au tribunal administratif d’op-
ter pour l’une ou l’autre des différentes solutions 
rationnelles acceptables » (par. 47). Les « diffé-
rentes solutions rationnelles acceptables » dépen-
dent évidemment du contexte et varient en fonction 
des circonstances, dont la nature de la question 
visée par le contrôle. Dans CCDP, la juridiction de 
révision était appelée à contrôler la décision d’un 
tribunal administratif selon laquelle sa loi consti-
tutive l’autorisait à adjuger des dépens. En appel, 
la Cour a appliqué la norme de la décision « rai-
sonnable » (mentionnant à quelques reprises que la 
question relevait « essentiellement du mandat et de 
l’expertise du Tribunal », notamment au par. 25). 
Dans son analyse du caractère raisonnable, la Cour 
reprend néanmoins la démarche usitée fondée sur 
la règle d’or de Driedger et l’arrêt Rizzo & Rizzo 
Shoes Ltd. (Re), [1998] 1 R.C.S. 27 (E. A. Driedger, 
Construction of Statutes (2e éd. 1983)). En d’autres 
mots, dans CCDP, le degré d’intensité de l’examen 
est, à mon humble avis, assez proche de celui propre 
à la norme de la décision correcte. C’est aussi le cas 
dans Dunsmuir d’ailleurs. 


[86] Par contre, en matière de politique générale 
ou de pouvoir discrétionnaire étendu, les juridictions 
de révision appliquent aussi la norme de la décision 
« raisonnable », mais de manière beaucoup moins 
stricte. Dans Canada (Citoyenneté et Immigration) 
c. Khosa, 2009 CSC 12, [2009] 1 R.C.S. 339, par 
exemple, la question relevait strictement de la poli-
tique, à savoir si M. Khosa avait fait la preuve de 
« motifs d’ordre humanitaire justifiant », de l’avis de 
la Commission d’appel de l’immigration, la mesure 
discrétionnaire consistant à lever la mesure de renvoi 
dont il ne contestait pas la validité. 
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[87] In this case, the reasons of both Rothstein J. 
and Cromwell J. show a much more intense level 
of scrutiny of the issue before the Information and 
Privacy Commissioner than was the case in Khosa, 
and for good reason. “Reasonableness” is a decep-
tively simple omnibus term which gives reviewing 
judges a broad discretion to choose from a variety 
of levels of scrutiny from the relatively intense to 
the not so intense (or, as the Dunsmuir majority put 
it, assessing the “degree of deference” (para. 62)). 
Predictability is important to litigants and those 
who try to advise them on whether or not to ini-
tiate proceedings. It remains to be seen in future 
cases how the discretion of reviewing judges will 
be supervised at the appellate level to achieve such 
predictability. The Dunsmuir majority noted that 
“reasonableness is concerned mostly with the exist-
ence of justification, transparency and intelligibil-
ity within the [administrative] decision-making 
process” (para. 47). Such values are no less impor-
tant in the process of judicial review. 


[88] All of this is challenging enough for the 
reviewing judge without superadding to the debate 
at the working level Cromwell J.’s search for the 
elusive “true” question of vires or jurisdiction. 
Accordingly, I support Rothstein J.’s effort to euth-
anize the issue (apart from legislative provisions 
which guarantee its survival, as in s. 18.1(4)(a) 
of the Federal Courts Act, R.S.C. 1985, c. F-7). I 
would nevertheless respectfully part company with 
Rothstein J. in his effort to dilute the significance 
of expertise and general legal importance as condi-
tions precedent to any deference to an administra-
tive tribunal on matters of law, including the inter-
pretation of its “home statute”. 


[89] The creation of a “presumption” based on 
insufficient criteria simply adds a further step to 
what should be a straightforward analysis. If the 


[87] Dans la présente affaire, les motifs du juge 
Rothstein comme ceux du juge Cromwell appellent 
un examen de la décision du commissaire à l’infor-
mation et à la protection de la vie privée beaucoup 
plus strict que dans Khosa. Il y a une bonne raison 
à cela. La « raisonnabilité » est une notion générale 
d’apparence trompeusement simple qui confère à 
la juridiction de révision le pouvoir discrétionnaire 
de choisir entre divers degrés d’examen, allant de 
celui relativement intense à celui qui l’est moins 
(ou, pour reprendre les mots employés par les juges 
majoritaires dans Dunsmuir, déterminer le « degré 
de déférence » (par. 62)). La prévisibilité est impor-
tante pour les justiciables et ceux qui tentent de les 
conseiller quant à savoir s’il vaut la peine ou non 
de saisir les tribunaux. Reste à voir comment, dans 
les affaires ultérieures, les juridictions d’appel se 
prononceront sur l’exercice de ce pouvoir discré-
tionnaire par les juridictions de révision pour assu-
rer une telle prévisibilité. Dans Dunsmuir, les juges 
majoritaires font observer que le « caractère rai-
sonnable tient principalement à la justification de 
la décision, à la transparence et à l’intelligibilité du 
processus décisionnel [administratif] » (par. 47). 
Ces considérations n’importent pas moins dans le 
contexte du contrôle judiciaire. 


[88] Les juges saisis de demandes de contrôle 
judiciaire ont déjà suffisamment à faire sans qu’on 
leur demande en plus d’entreprendre la recherche 
du juge Cromwell visant l’insaisissable question 
touchant « véritablement » à la compétence. Par 
conséquent, je me range à l’avis du juge Rothstein 
quant à la nécessité d’en finir avec cette catégorie 
de questions (sauf lorsque des dispositions législa-
tives assurent sa survie, comme l’al. 18.1(4)a) de la 
Loi sur les Cours fédérales, L.R.C. 1985, ch. F-7). 
Mais, en toute déférence, je suis en désaccord avec 
la volonté du juge Rothstein de diminuer l’im-
portance de l’expertise et de la question de droit 
générale comme conditions préalables à la mani-
festation de déférence envers la décision d’un tri-
bunal administratif sur une question de droit, y 
compris l’interprétation de sa loi constitutive. 


[89] La création d’une « présomption » fondée 
sur des critères insuffisants ne fait qu’ajouter une 
étape à une analyse qui devrait être simple. Si la 
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issue before the reviewing court relates to the inter-
pretation and application of a tribunal’s “home stat-
ute” and related statutes that are also within the 
core function and expertise of the decision maker, 
and the issue does not raise matters of legal impor-
tance beyond administrative aspects of the statu-
tory scheme under review, the Court should afford 
a measure of deference under the standard of rea-
sonableness. Otherwise, in my respectful opinion, 
the last word on questions of law should be left with 
the courts. 


 The following are the reasons delivered by 


Cromwell J. — 


I. Introduction 


[90] I agree with the disposition of this appeal 
proposed by my colleague Rothstein J. and, for the 
most part, with his lucid and persuasive reasons. I 
respectfully do not agree, however, with some of 
my colleague’s views set out, either expressly or by 
implication, in paras. 33-46. 


[91] My colleague suggests that true questions of 
jurisdiction or vires arise so rarely when a tribunal 
is interpreting its home statute that it may be asked 
whether “the category of true questions of jurisdic-
tion exists” and further that “the interpretation by 
the tribunal of ‘its own statute or statutes closely 
connected to its function, with which it will have 
particular familiarity’ should be presumed to be a 
question of statutory interpretation subject to def-
erence on judicial review” (para. 34). There is no 
indication of how, if at all, this presumption could 
be rebutted. I have two difficulties with this posi-
tion. 


[92] The first difficulty concerns elevating to a 
virtually irrefutable presumption the general guide-
line that a tribunal’s interpretation of its “home” 
statute will not often raise a jurisdictional question. 


décision visée par le contrôle judiciaire a trait à 
l’interprétation et à l’application de la loi constitu-
tive du tribunal administratif ou d’une loi connexe 
qui relève elle aussi essentiellement du mandat et 
de l’expertise du décideur, et qu’elle ne soulève pas 
de questions de droit générales, au-delà des aspects 
administratifs du régime législatif en cause, la juri-
diction de révision devrait se montrer déférente en 
appliquant la norme de la décision raisonnable. 
Sinon, à mon humble avis, il appartient à la juridic-
tion de révision de statuer en dernier ressort sur les 
questions de droit. 


 Version française des motifs rendus par 


Le juge Cromwell — 


I. Introduction 


[90] Je suis d’accord sur la manière dont mon 
collègue le juge Rothstein statue dans le présent 
pourvoi et je souscris pour l’essentiel à ses motifs 
limpides et convaincants. Mais en toute déférence, 
je demeure en désaccord sur certains volets de son 
opinion exprimés expressément ou tacitement aux 
par. 33-46. 


[91] Mon collègue laisse entendre qu’il arrive 
si rarement qu’un tribunal administratif appelé à 
interpréter sa loi constitutive soit saisi d’une ques-
tion touchant véritablement à la compétence qu’il 
est permis de se demander si « la catégorie des 
véritables questions de compétence existe », et il 
ajoute qu’« il convient de présumer que l’interpré-
tation par un tribunal administratif de “sa propre 
loi constitutive ou [d’]une loi étroitement liée à 
son mandat et dont il a une connaissance appro-
fondie” est une question d’interprétation législa-
tive commandant la déférence en cas de contrôle 
judiciaire » (par. 34). Nulle précision n’est donnée 
quant à la manière dont cette présomption peut être 
réfutée, si toutefois elle peut l’être. Je vois là deux 
difficultés. 


[92] La première tient à ce qu’on élève au rang 
de présomption pour ainsi dire irréfutable l’énoncé 
général voulant que l’interprétation par un tribunal 
administratif de sa loi constitutive soulève rarement 


20
11


 S
C


C
 6


1 
(C


an
LI


I)







[2011] 3 R.C.S. INFORMATION AND PRIVACY COMM. c. ATA Le juge Cromwell 701


This goes well beyond saying that “[d]eference will 
usually result” with respect to such questions (as in 
Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 
1 S.C.R. 190, at para. 54) or that “courts should 
usually defer when the tribunal is interpreting its 
own statute and will only exceptionally apply a cor-
rectness standard when interpretation of that stat-
ute raises a broad question of the tribunal’s author-
ity” (as in Nolan v. Kerry (Canada) Inc., 2009 SCC 
39, [2009] 2 S.C.R. 678, at para. 34). In my view 
this is no “natural extension” of the approach set 
out by the majority of the Court in Dunsmuir, as is 
made plain by the fact that my colleague does not 
cite a word from the majority judgment which sup-
ports his position. Creating a presumption without 
providing guidance on how one could tell whether 
it has been rebutted does not, in my respectful 
view, provide any assistance to reviewing courts. 
The second difficulty concerns the suggestion 
that jurisdictional questions may not in fact exist 
at all. Respectfully, these propositions undermine 
the foundation of judicial review of administrative 
action. 


[93] Dunsmuir was clear that at the heart of judi-
cial review of administrative action is a balance 
between legality and legislative supremacy. On one 
hand, the principle of legality requires the courts 
to ensure that administrative tribunals and agen-
cies exercise their delegated powers lawfully. This 
includes the requirement that “[a]dministrative 
bodies . . . be correct in their determinations of true 
questions of jurisdiction or vires”: Dunsmuir, at 
para. 59. In other words, there are some questions 
with respect to which the courts are obliged to sub-
stitute their understanding of the correct answer for 
the tribunal’s understanding of the correct answer. 
On the other hand, the principle of legislative 
supremacy means that, in carrying out their func-
tions, courts must be respectful of legislative intent 
that these bodies should be largely undisturbed by 
the courts in exercising those powers (para. 27). 
While courts have the constitutional responsibil-
ity “to review administrative action and ensure that 


une question de compétence. C’est aller beau-
coup plus loin que ne le fait notre Cour lorsqu’elle 
affirme (dans Dunsmuir c. Nouveau‑Brunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190, par. 54) que « la 
déférence est habituellement de mise » à cet égard 
ou (dans Nolan c. Kerry (Canada) Inc., 2009 CSC 
39, [2009] 2 R.C.S. 678, par. 34) que « la défé-
rence est habituellement de mise lorsque le tribunal 
administratif interprète sa propre loi constitutive et 
[qu’]il convient d’appliquer la norme de la décision 
correcte uniquement dans des cas exceptionnels, 
c’est-à-dire lorsque l’interprétation de cette loi sou-
lève la question générale de la compétence du tribu-
nal ». À mon sens, le point de vue de mon collègue 
ne « découle [pas] naturellement » de l’analyse des 
juges majoritaires dans Dunsmuir et, d’ailleurs, 
le juge Rothstein ne cite aucun extrait des motifs 
majoritaires dans cet arrêt à l’appui de son opi-
nion. Soit dit en tout respect, la création d’une pré-
somption sans précision de la manière dont on peut 
déterminer si elle est réfutée ou non n’aide en rien 
les cours siégeant en révision. En deuxième lieu, je 
ne peux convenir que les questions de compétence 
pourraient en fait ne pas exister du tout. Avec tout 
le respect que je dois à mon collègue, ces propos 
minent l’assise du contrôle judiciaire des actes de 
l’Administration. 


[93] Il ressort de l’arrêt Dunsmuir que l’équilibre 
entre la légalité et la suprématie législative est au 
cœur du contrôle judiciaire des actes de l’Admi-
nistration. D’une part, le principe de légalité exige 
de la cour de justice qu’elle s’assure que le tribu-
nal ou l’organisme administratif a exercé son pou-
voir délégué conformément à la loi, notamment 
que l’« organisme administratif [a] statu[é] correc-
tement sur une question touchant véritablement à 
la compétence » (Dunsmuir, par. 59). Autrement 
dit, la cour de justice est tenue, à l’égard de cer-
taines questions, de substituer son opinion à celle 
du tribunal administratif quant à savoir ce qui 
constitue la réponse correcte. D’autre part, le prin-
cipe de suprématie législative veut qu’en s’acquit-
tant de ses fonctions, la cour de justice respecte la 
volonté du législateur en s’abstenant le plus sou-
vent de s’immiscer alors dans le fonctionnement 
d’un tel organisme (par. 27). Une cour de justice 
a l’obligation constitutionnelle « de contrôler les 
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it does not exceed its jurisdiction”, they also must 
give effect to legislative supremacy by determin-
ing the applicable standard of judicial review by 
“establishing legislative intent” (paras. 29-31). 


[94] I agree that the use of the terms “jurisdic-
tion” and “vires” have often proved unhelpful to the 
standard of review analysis. This, however, should 
not distract us from the fundamental principles: 
as a matter of either constitutional law or legisla-
tive intent, a tribunal must be correct on certain 
issues in the sense that the courts and not the tribu-
nal have the last word on what is “correct”. These 
core principles of judicial review of administrative 
action were laid down by the Court as recently as 
the 2008 decision in Dunsmuir. I therefore can nei-
ther agree with my colleague that the fact that a leg-
islative provision is in a “home statute” has become 
a virtually unchallengeable proxy for legislative 
intent nor join him in speculating about whether 
jurisdictional review even exists. The standard of 
review analysis not only identifies the limits of the 
legality of the tribunal’s actions, but also defines 
the limits of the role of the reviewing court. The 
reviewing court cannot consider the “substantive 
merits” of a judicial review application or statutory 
appeal unless it identifies and applies the appropri-
ate standard of review. That is what defines those 
“substantive merits”. 


II. Legislative Intent 


[95] I begin with the significance of the terms 
“jurisdiction” and “vires”. I remain of the view 
that true questions of jurisdiction or vires exist. As 
I will explain later in these reasons, the jurispru-
dence affirms that they do. However, for the pur-
poses of the standard of review analysis, I attach 
little weight to these terms. They add little to the 
analysis, and can cause problems. Undue empha-
sis on the concepts they embody bedevilled admin-
istrative law with preliminary jurisdictional ques-
tions that allowed for undue interference with 


actes de l’Administration et de s’assurer que celle-
ci n’outrepasse pas les limites de sa compétence », 
mais elle doit aussi tenir compte de la supréma-
tie législative en déterminant la norme de contrôle 
applicable « en fonction de l’intention du législa-
teur » (par. 29-31). 


[94] Je conviens que l’emploi du mot « compé-
tence » s’est souvent révélé inutile dans l’analyse 
relative à la norme de contrôle. Il ne faut cepen-
dant pas perdre de vue les principes fondamen-
taux : suivant le droit constitutionnel ou l’intention 
du législateur, la décision du tribunal administra-
tif sur certaines questions doit être correcte, et ce 
sont les cours de justice qui décident en dernier res-
sort quelle est la décision « correcte ». Ces princi-
pes fondamentaux régissant le contrôle judiciaire 
des actes de l’Administration ont été énoncés dans 
l’arrêt Dunsmuir rendu par notre Cour tout juste en 
2008. Je ne peux donc ni convenir avec mon collè-
gue que la présence d’une disposition dans une loi 
constitutive est devenue l’expression presque incon-
testable de l’intention du législateur, ni m’interro-
ger comme lui sur l’existence même du contrôle sur 
une question de compétence. L’analyse relative à la 
norme de contrôle non seulement délimite la léga-
lité des actes du tribunal administratif, mais cir-
conscrit la fonction de la cour de justice siégeant en 
révision. Cette dernière ne peut examiner les « pré-
tentions sur le fond » qui forment l’assise d’une 
demande de contrôle judiciaire ou d’un appel prévu 
par la loi que si elle détermine et applique la bonne 
norme de contrôle. C’est ce qui définit ces « préten-
tions sur le fond ». 


II. L’intention du législateur 


[95] Considérons d’abord l’utilité du mot « com-
pétence ». Je demeure d’avis que les questions 
touchant véritablement à la compétence existent. 
Comme je l’explique ci-après, la jurisprudence 
confirme leur existence. Cependant, pour les 
besoins de l’analyse relative à la norme de contrôle, 
j’accorde peu d’importance à ce terme. Il n’ajoute 
rien à l’analyse et peut être source de problèmes. 
L’accent mis à tort sur la notion qui le sous-tend 
a embrouillé le droit administratif par le recours 
à des conditions préalables liées à la compétence 
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administrative decisions. This Court’s jurispru-
dence has long eschewed an expansive approach 
to “jurisdiction” that animated early cases such as 
Metropolitan Life Insurance Co. v. International 
Union of Operating Engineers, Local 796, [1970] 
S.C.R. 425, and Bell v. Ontario Human Rights 
Commission, [1971] S.C.R. 756. As was wisely 
said in Canadian Union of Public Employees, 
Local 963 v. New Brunswick Liquor Corp., [1979] 
2 S.C.R. 227, at p. 233, courts “should not be alert 
to brand as jurisdictional . . . that which may be 
doubtfully so”. In Dunsmuir, the Court repeated 
this sentiment and noted that such questions will 
be “narrow” and that jurisdiction should be under-
stood in the “narrow sense of whether or not the 
tribunal had the authority to make the inquiry . . . 
whether its statutory grant of power gives it the 
authority to decide a particular matter” (para. 59). 


[96] The touchstone of judicial review is legisla-
tive intent: Dunsmuir, at para. 30. (I put aside situ-
ations in which there is clear legislative intent to 
prevent judicial review of jurisdiction as such pre-
clusion is not permitted as a matter of constitu-
tional law: see, e.g., Crevier v. Attorney General 
of Quebec, [1981] 2 S.C.R. 220.) This focus means 
that whether a question falls into the category of 
“jurisdictional” is largely beside the point. What 
matters is whether the legislature intended that a 
particular question be left to the tribunal or to the 
courts. 


[97] Where the existing jurisprudence has not 
already determined in a satisfactory manner the 
degree of deference to be accorded to an admin-
istrative decision maker operating in a particular 
statutory scheme, the courts are to apply a number 
of relevant factors to the case at hand, factors which 
include the presence or absence of a privative 
clause, the purpose of the tribunal as determined 
by interpretation of its enabling legislation, the 
nature of the question at issue and the expertise of 


qui autorisaient une immixtion indue dans les déci-
sions administratives. La jurisprudence de notre 
Cour écarte depuis longtemps l’interprétation large 
de la « compétence » qui caractérise d’anciennes 
décisions, telles Metropolitan Life Insurance Co. c. 
International Union of Operating Engineers, Local 
796, [1970] R.C.S. 425, et Bell c. Ontario Human 
Rights Commission, [1971] R.C.S. 756. Comme le 
dit judicieusement notre Cour dans l’arrêt Syndicat 
canadien de la Fonction publique, section locale 
963 c. Société des alcools du Nouveau‑Brunswick, 
[1979] 2 R.C.S. 227, il va de soi que les tribu-
naux « devraient éviter de qualifier trop rapide-
ment un point de question de compétence [. . .] 
lorsqu’il existe un doute à cet égard » (p. 233). Dans 
Dunsmuir, notre Cour le rappelle, faisant observer 
que l’examen d’une telle question a une « portée 
étroite » et que la compétence doit s’entendre « au 
sens strict de la faculté du tribunal administratif de 
connaître de la question [de savoir] si les pouvoirs 
dont le législateur l’a investi l’autorisent à trancher 
une question » (par. 59). 


[96] La pierre d’assise du contrôle judiciaire 
réside dans l’intention du législateur : Dunsmuir, 
par. 30. (Je fais abstraction du cas où le législa-
teur a manifestement voulu empêcher le contrôle 
judiciaire d’une décision portant sur la compé-
tence alors que le droit constitutionnel le lui inter-
dit : voir, p. ex., Crevier c. Procureur général du 
Québec, [1981] 2 R.C.S. 220.) Vu l’importance de 
cet élément, la question de savoir si une question 
appartient ou non à la catégorie des « questions de 
compétence » n’a que peu de pertinence. Ce qui 
compte c’est de savoir si le législateur a voulu lais-
ser au tribunal administratif ou aux cours de justice 
le soin de trancher une question précise. 


[97] Lorsque la jurisprudence existante ne déter-
mine pas déjà de façon satisfaisante le degré de 
déférence qui s’impose à l’endroit d’une mesure 
prise par un décideur administratif dans le cadre 
d’un régime législatif donné, la cour de justice 
applique un certain nombre de considérations à 
l’affaire dont elle est saisie, y compris l’existence 
ou l’inexistence d’une disposition d’inattaquabi-
lité (traditionnellement appelée « clause priva-
tive »), la raison d’être du tribunal administratif 
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the tribunal. These are the concrete criteria, clearly 
established by the Court’s jurisprudence, which are 
used to identify questions that are reviewable for 
correctness because the legislature intended the 
courts to have the last word on what constitutes a 
“correct” answer. These questions may be called 
“jurisdictional”: see Pushpanathan v. Canada 
(Minister of Citizenship and Immigration), [1998] 1 
S.C.R. 982, at para. 28. However, labelling them as 
such does nothing to assist the analysis. I therefore 
agree with Rothstein J. to the extent that he consid-
ers that, as analytical tools, the labels of “jurisdic-
tion” and “vires” need play no part in the courts’ 
everyday work of reviewing administrative action. 


[98] As the Court noted in Dunsmuir, “[d]efer-
ence will usually result where a tribunal is inter-
preting its own statute or statutes closely connected 
to its function, with which it will have particu-
lar familiarity” (para. 54 (citations omitted)). The 
fact that a provision is in the tribunal’s own statute 
or statutes closely connected to its function with 
which it will have particular familiarity thus may 
well be an important indicator that the legislature 
intended to leave its interpretation to the tribu-
nal. But there are legal questions in “home” stat-
utes whose resolution the legislature did not intend 
to leave to the tribunal; indeed, it is hard to imag-
ine where else the limits of a tribunal’s delegated 
power are more likely to be set out. The majority 
of the Court in Dunsmuir (at para. 59) identified an 
example of such a question by referring to United 
Taxi Drivers’ Fellowship of Southern Alberta 
v. Calgary (City), 2004 SCC 19, [2004] 1 S.C.R. 
485. Writing for the Court, Rothstein J. identified 
another in Northrop Grumman Overseas Services 
Corp. v. Canada (Attorney General), 2009 SCC 
50, [2009] 3 S.C.R. 309, at para. 10, stating that 
“[t]he issue on this appeal is jurisdictional in that it 
goes to whether the [Canadian International Trade 
Tribunal] can hear a complaint initiated by a non-
Canadian supplier”. In reaching this conclusion, 
the Court noted that this standard of review had 
been determined in a satisfactory manner by the 


suivant l’interprétation de sa loi constitutive, la 
nature de la question en cause et l’expertise du 
tribunal. Ce sont là les éléments concrets, claire-
ment issus de la jurisprudence de notre Cour, qui 
permettent de déterminer qu’une décision est sus-
ceptible de contrôle selon la norme de la décision 
correcte du fait que le législateur a voulu que les 
cours de justice décident en dernier ressort quelle 
est la décision « correcte ». On peut dire d’une telle 
décision qu’elle porte sur une « question de compé-
tence » : voir Pushpanathan c. Canada (Ministre 
de la Citoyenneté et de l’Immigration), [1998] 1 
R.C.S. 982, par. 28. Or, cette qualification ne faci-
lite en rien l’analyse. Je conviens donc avec le juge 
Rothstein que, sur le plan analytique, l’appellation 
« question de compétence » n’a aucun rôle à jouer 
au quotidien dans le contrôle judiciaire de l’action 
administrative. 


[98] La Cour signale dans Dunsmuir que « [l]ors-
qu’un tribunal administratif interprète sa propre 
loi constitutive ou une loi étroitement liée à son 
mandat et dont il a une connaissance approfondie, 
la déférence est habituellement de mise » (par. 54 
(références omises)). La présence d’une disposition 
dans la loi constitutive du tribunal administratif ou 
une loi étroitement liée à son mandat et dont il a 
une connaissance approfondie peut fort bien consti-
tuer un indice important de l’intention du législa-
teur de laisser au tribunal administratif le soin de 
l’interpréter. Or, une loi constitutive renferme des 
dispositions qui soulèvent des questions de droit 
sur lesquelles le législateur n’a pas voulu que le tri-
bunal administratif ait le dernier mot. Il est en effet 
difficile d’imaginer à quel autre endroit les limites 
du pouvoir délégué au tribunal administratif pour-
raient être prévues. Dans Dunsmuir (au par. 59), les 
juges majoritaires de notre Cour renvoient à United 
Taxi Drivers’ Fellowship of Southern Alberta c. 
Calgary (Ville), 2004 CSC 19, [2004] 1 R.C.S. 485, 
pour donner un exemple d’affaire soulevant une 
telle question. Dans l’arrêt Northrop Grumman 
Overseas Services Corp. c. Canada (Procureur 
général), 2009 CSC 50, [2009] 3 R.C.S. 309, le juge 
Rothstein relève un autre cas au nom de la Cour : 
« [e]n l’espèce, la Cour est saisie d’une question 
de compétence étant donné qu’il s’agit de décider 
si le [Tribunal canadien du commerce extérieur] 
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existing jurisprudence (para. 10). Recast to side-
step the language of “jurisdiction” or “vires”, these 
two cases demonstrate that there are provisions 
in home statutes that tribunals must interpret cor-
rectly. 


[99] The point is this. The proposition that pro-
visions of a “home statute” are generally review-
able on a reasonableness standard does not trump 
a more thorough examination of legislative intent 
when a plausible argument is advanced that a tribu-
nal must interpret a particular provision correctly. 
In other words, saying that such provisions in 
“home” statutes are “exceptional” is not an answer 
to a plausible argument that a particular provision 
falls outside the “presumption” of reasonableness 
review and into the “exceptional” category of cor-
rectness review. Nor does it assist in determining 
by what means the “presumption” may be rebutted. 


[100] The respondent’s position in this case 
is that s. 50(5) of the Personal Information 
Protection Act, S.A. 2003, c. P-6.5, is a provision 
the Commissioner was obliged to interpret cor-
rectly. While the fact that this provision is in the 
Commissioner’s “home” statute suggests caution 
in accepting that characterization of the provision, 
this alone does not relieve the reviewing court of 
examining the provision and the other relevant fac-
tors to determine the legislature’s intent in relation 
to it. 


[101] When this is done, my view is that the leg-
islature did not intend to authorize judicial review 
for correctness of the Commissioner’s interpre-
tation of s. 50(5). The power to extend time is 
granted in broad terms in the context of a detailed 
and highly specialized statutory scheme which it is 
the Commissioner’s duty to administer and under 


peut entendre une plainte présentée [. . .] par un 
fournisseur non canadien » (par. 10). Pour arriver 
à sa conclusion, la Cour signale que la jurispru-
dence a déterminé de façon satisfaisante la norme 
de contrôle applicable (par. 10). Reformulés sans 
renvoi à la notion de « compétence », il appert de 
ces deux arrêts qu’une loi constitutive renferme des 
dispositions que le tribunal administratif doit inter-
préter correctement. 


[99] Voici ce qui importe. L’idée que les dispo-
sitions d’une loi constitutive sont habituellement 
susceptibles de contrôle selon la norme de la déci-
sion raisonnable n’écarte pas un examen appro-
fondi de l’intention du législateur lorsqu’une partie 
avance la thèse plausible que le tribunal adminis-
tratif doit interpréter correctement une disposition 
en particulier. Autrement dit, l’affirmation voulant 
qu’une telle disposition d’une loi constitutive soit 
« exceptionnelle » ne peut être opposée à la thèse 
plausible qu’une disposition donnée échappe à la 
« présomption » d’assujettissement à la norme de 
la décision raisonnable et appartient à la catégorie 
des questions « exceptionnelles » qui commandent 
la décision correcte. Elle ne permet pas non plus de 
déterminer par quel moyen la « présomption » peut 
être réfutée. 


[100] L’intimée soutient en l’espèce que le par. 
50(5) de la Personal Information Protection Act, 
S.A. 2003, ch. P-6.5, est une disposition que le 
commissaire était tenu d’interpréter correctement. 
Même si sa présence dans la loi constitutive du 
commissaire appelle la prudence avant de conclure 
que l’interprétation de la disposition touche à la 
compétence, elle n’est pas suffisante pour sous-
traire la cour de justice siégeant en révision à son 
obligation d’examiner la disposition et toute autre 
considération permettant de cerner l’intention du 
législateur y afférente. 


[101] À l’issue d’un tel examen, il appert selon 
moi que le législateur n’a pas voulu permettre le 
contrôle de l’interprétation du par. 50(5) par le 
commissaire selon la norme de la décision cor-
recte. Le pouvoir de prorogation est conféré en 
termes généraux dans le contexte d’un régime 
législatif détaillé et très spécialisé qu’il incombe au 
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which he is required to exercise many broadly 
granted discretions. The respondent’s contention 
that s. 50(5) is a provision whose interpretation 
is reviewable on a correctness standard should be 
rejected because, having regard to the nature of the 
statutory scheme, the nature of the Commissioner’s 
broadly conferred duties to administer that highly 
specialized scheme, and the nature of the provision 
in issue, it was the legislature’s intent to leave to 
the Commissioner the question of whether s. 50(5) 
allowed him to extend the time limit after the 90 
days had expired. I therefore agree with my col-
league’s conclusion that the applicable standard of 
review is reasonableness. 


III. Jurisdictional Review 


[102] I do not join my colleague in asking whether 
the category of true questions of jurisdiction exists. 
I have signalled above that the language of “juris-
diction” or “vires” might be unhelpful in the stand-
ard of review analysis. But I remain of the view 
that correctness review exists, both as a matter 
of constitutional law and statutory interpretation. 
This will be true, on occasion, with respect to a 
tribunal’s interpretation of its “home” statute. As 
the Court affirmed in Dunsmuir, “judicial review 
is constitutionally guaranteed in Canada, particu-
larly with regard to the definition and enforcement 
of jurisdictional limits” (para. 31). 


[103] In the face of such a clear and recent state-
ment by the Court, I am not ready to suggest, as 
my colleague does, at para. 34, that this consti-
tutional guarantee may in fact be an empty shell. 
To be clear, this constitutional guarantee does not 
merely assure judicial review for reasonableness; 
it guarantees jurisdictional review on the correct-
ness standard. Dunsmuir was clear and unequivo-
cal on this point as the passage I have just cited 
demonstrates. I think it unfortunate that the Court 
should be seen to be engaging in casual questioning 


commissaire d’administrer et en application duquel 
ce dernier est appelé à exercer de nombreux pou-
voirs discrétionnaires accordés de manière géné-
rale. La prétention de l’intimée selon laquelle le 
par. 50(5) constitue une disposition dont l’inter-
prétation est susceptible de contrôle selon la norme 
de la décision correcte doit être rejetée car, étant 
donné la nature du régime législatif, la nature des 
obligations du commissaire, formulées de manière 
générale, d’administrer ce régime très spécialisé et 
la nature de la disposition considérée, le législateur 
a voulu laisser au commissaire le soin de décider si 
le par. 50(5) l’autorise à proroger le délai après les 
90 jours impartis. Je conviens donc avec mon col-
lègue que la norme de contrôle applicable est celle 
de la décision raisonnable. 


III. Contrôle de la compétence 


[102] Contrairement à mon collègue, je ne m’in-
terroge pas sur l’existence de la catégorie des ques-
tions touchant véritablement à la compétence. Je 
fais observer précédemment que dire d’une ques-
tion qu’elle touche à la « compétence » peut se 
révéler inutile dans l’analyse relative à la norme de 
contrôle. Toutefois, je reste d’avis qu’il existe des 
questions soumises à la norme de la décision cor-
recte sur le fondement tant du droit constitutionnel 
que de l’interprétation législative. Cela se confir-
mera à l’occasion lorsqu’un tribunal administratif 
interprétera sa loi constitutive. Comme l’affirme 
notre Cour dans Dunsmuir, « le contrôle judi-
ciaire bénéficie de la protection constitutionnelle 
au Canada, surtout lorsqu’il s’agit de définir les 
limites de la compétence et de les faire respecter » 
(par. 31). 


[103]  Au vu d’une telle prise de position claire et 
récente de notre Cour, je ne suis pas disposé à lais-
ser entendre, comme le fait mon collègue au par. 34 
de ses motifs, que cette protection constitutionnelle 
pourrait en fait être théorique. En clair, cette pro-
tection constitutionnelle n’assure pas simplement le 
contrôle judiciaire au regard de la norme de la déci-
sion raisonnable, elle garantit le contrôle judiciaire 
d’une décision sur la compétence au regard de la 
norme de la décision correcte. C’est ce qui res-
sort de manière non équivoque de l’extrait précité 
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of the ongoing authority of what it said so clearly 
and so recently. Parliament and the legislatures, as 
a matter of constitutional law, cannot oust judicial 
review for correctness of a tribunal’s interpretation 
of jurisdiction limiting provisions. Of course, there 
is no suggestion that this principle is engaged in 
this case. 


IV. Conclusion 


[104] I agree with Rothstein J. that the appeal 
should be allowed with costs in this Court and in 
the Court of Appeal; that the adjudicator’s deci-
sion on the timeliness issue should be reinstated; 
and that the matter should be remitted to the cham-
bers judge to consider the issues not dealt with and 
resolved in the judicial review proceedings. 


 Appeal allowed with costs. 


 Solicitors for the appellant: Jensen Shawa 
Solomon Duguid Hawkes, Calgary. 


 Solicitors for the respondent: Field, Edmonton. 


 Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Columbia, Victoria. 


 Solicitors for the intervener the Information 
and Privacy Commissioner of British Columbia: 
Heenan Blaikie, Vancouver. 


 Solicitors for the intervener the B.C. Freedom 
of Information and Privacy Association: Hunter 
Litigation Chambers Law Corporation, Vancouver. 


de Dunsmuir. Je trouve malheureux que la Cour 
paraisse laisser entendre à la légère que les propos 
si clairs qu’elle a tenus si récemment pourraient ne 
plus être valables. Les législateurs fédéral et pro-
vinciaux ne peuvent, sur le plan constitutionnel, 
soustraire au contrôle judiciaire selon la norme de 
la décision correcte l’interprétation par un tribunal 
administratif d’une disposition qui limite sa com-
pétence. Mais je ne laisse évidemment pas entendre 
que ce principe soit en jeu en l’espèce. 


IV. Conclusion 


[104] À l’instar du juge Rothstein, je suis d’avis 
d’accueillir le pourvoi avec dépens devant notre 
Cour et la Cour d’appel, de rétablir la décision du 
commissaire concernant l’observation du délai et 
de renvoyer l’affaire au juge en cabinet pour qu’il 
statue sur les questions qui n’ont pas déjà été exa-
minées et réglées lors du contrôle judiciaire. 


 Pourvoi accueilli avec dépens. 


 Procureurs de l’appelant : Jensen Shawa 
Solomon Duguid Hawkes, Calgary. 


 Procureurs de l’intimée : Field, Edmonton. 


 Procureur de l’intervenant le procureur général 
de la Colombie‑Britannique : Procureur général 
de la Colombie‑Britannique, Victoria. 


 Procureurs de l’intervenant Information and 
Privacy Commissioner of British Columbia : 
Heenan Blaikie, Vancouver. 


 Procureurs de l’intervenante B.C. Freedom of 
Information and Privacy Association : Hunter 
Litigation Chambers Law Corporation, Vancouver. 
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OVERVIEW 


[1] The Ministry of the Attorney General (“MAG”) seeks judicial review of Order PO-
3514 (“Order”) that the Information and Privacy Commissioner (“Commissioner”) issued 
on July 28, 2015.  


[2] The Order directed disclosure of a draft guideline that an Assistant Crown 
Attorney prepared. The draft guideline provided information and advice to other 
Assistant Crown Attorneys for the prosecution of cases concerning HIV exposure and 
transmission. 
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[3] Marcus McCann (“Requester”) had sought production of the draft guideline as 
part of a freedom of information request for, among other things, “all documents … 
related to the prosecutorial guidelines for HIV nondisclosure” and “any advice provided 
to the government on HIV and the criminal prosecutions.”  


[4] MAG refused to disclose the draft guideline, relying on exemptions under ss. 
19(a) and (b) of the Freedom of Information and Protection of Privacy Act, R.S.O. 1990, 
c. F.31 (“FIPPA”). Sections 19(a) and (b) state: 


19. A head may refuse to disclose a record, 


(a)  that is subject to solicitor-client privilege;  


(b)  that was prepared by or for Crown counsel for use in giving 
legal advice or in contemplation of or for use in litigation.  


[5] When MAG refused to produce the draft guideline, the Requester appealed to 
the Commissioner. He argued that the draft guideline was not privileged, or if it was, 
that the privilege was waived when the Assistant Crown Attorney shared the draft 
guideline with the Sexual Health and Harm Reduction Program Manager of the City of 
Hamilton (the “Manager” or the “Public Health Authority”). 


[6] The Commissioner found that the draft guideline originated in solicitor-client 
privilege and therefore qualified for an exemption under s. 19 of FIPPA. However, the 
Commissioner held that the s. 19 protection was lost because the Assistant Crown 
Attorney waived the privilege by giving a copy of the draft guideline to the Manager. 
Delivering the draft guideline to the Manager was not solicitor-client communication and 
the Manager and Assistant Crown Attorney did not share a common interest that would 
maintain the privileged nature of the draft guideline. As a result, the Commissioner 
ordered disclosure of the draft guideline. 


STANDARD OF REVIEW 


[7] The parties do not agree on the standard of review.  MAG asserts that the 
standard of review is correctness and the respondents assert that the standard of 
review is reasonableness. As explained, I agree that the standard of review is 
reasonableness.  


[8] MAG relies principally on the decision of this court in Ontario (Liquor Control 
Board) v. Magnotta Winery Corp. (2009), 97 O.R. (3d) 665 (Div. Ct.), aff’d 2010 ONCA 
681, (2010) 102 O.R. (3d) 545 (C.A.), where the court applied a standard of review of 
correctness. There are two problems with this reliance. First, in that case the parties 
agreed that the standard of review was correctness. Undoubtedly, because of that 
agreement, there is no analysis of the standard of review issue in the decision, which 
leads to the second problem. The decision does not make any reference to what was 


20
16


 O
N


S
C


 6
91


3 
(C


an
LI


I)







Page: 3 


 


 


 


then the very recent decision of the Supreme Court of Canada in Dunsmuir v. New 
Brunswick, [2008] 1 S.C.R. 190.  In Dunsmuir, of course, the court said, at para. 54: 


Deference will usually result where a tribunal is interpreting its own statute 
or statutes closely connected to its function, with which it will have 
particular familiarity: Canadian Broadcasting Corp. v. Canada (Labour 
Relations Board), [1995] 1 S.C.R. 157, at para. 48; Toronto (City) Board of 
Education v. O.S.S.T.F., District 15, [1997] 1 S.C.R. 487, at para. 39. 


[9] Admittedly, the Commissioner has to be correct in his understanding or 
enunciation of the parameters of privilege, since privilege is a matter of general law that 
is of central importance to the legal system.  However, while the Commissioner must be 
correct in his understanding of the elements of privilege, the application of privilege, or 
other matters of general law, to the proper interpretation of a tribunal's home statute is 
entitled to deference. Thus, the standard of review on that exercise is reasonableness. 
As the Supreme Court of Canada also said in Dunsmuir, in the same paragraph: 


Deference may also be warranted where an administrative tribunal has 
developed particular expertise in the application of a general common law 
or civil law rule in relation to a specific statutory context: Toronto (City) v. 
C.U.P.E., at para. 72. 


[10] In this case, we have numerous decisions to show that the Commissioner is 
called upon frequently to apply s. 19 of FIPPA and determine whether information is 
protected from disclosure because of privilege. There is no doubt that the 
Commissioner has a particular expertise in the analysis of privilege that arises in this 
case. 


[11] Lastly on this point, MAG points to the fact that the correctness standard of 
review was applied in Ontario (Attorney General) v. Big Canoe (2002), 62 O.R. (3d) 167 
(C.A.) and Ontario (Attorney General) v. Big Canoe (2006), 80 O.R. (3d) 761 (Div. Ct.) 
(“Big Canoe 2006”). Both cases raised issues similar to the ones raised before this 
court. These decisions pre-date the decision in Dunsmuir and the later decision in 
Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 
[2011] 3 S.C.R. 654 (“Alberta Teachers”), where the court held that where an 
administrative tribunal is interpreting or applying its home statute, "it should be 
presumed that the appropriate standard of review is reasonableness" (para. 39). The 
Big Canoe decisions also pre-date two other decisions of the Supreme Court of 
Canada, both of which held that “… a reasonableness standard of judicial review 
generally applies to decisions by the Commissioner interpreting and applying disclosure 
exemptions under FIPPA” (citations omitted): see Ontario (Ministry of Community Safety 
& Correctional Services) v. Ontario (Information and Privacy Commissioner), [2014] 1 
S.C.R. 674, at para. 26; Criminal Lawyers' Association v. Ontario (Ministry of Public 
Safety & Security), [2010] 1 S.C.R. 815.  
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[12] Consequently, the Big Canoe decisions cannot be safely relied upon for the 
appropriate standard of review.  Indeed, it is difficult to distinguish the case here from 
that in Ontario (Ministry of Community Safety & Correctional Services) v. Ontario 
(Information and Privacy Commissioner), supra on this point. 


THE COMMISSIONER’S DECISION 


[13] The Commissioner’s detailed reasons describe the draft guideline in issue, 
explain the distinction between ss. 19(a) and (b) and how privilege can be waived for 
the purposes of s. 19, review the representations of the parties and provide analysis 
and findings. The Commissioner’s reasons are reviewed below.  


[14]  The purpose of the two branches of s. 19 was not in dispute before the 
Commissioner. Branch one shields from disclosure, records that are subject to common 
law solicitor-client and litigation privilege. Branch two creates statutory solicitor-client 
and litigation privilege. As MAG stated in its representations to the Commissioner at 
para. 7:  


The statutory and common law privileges, although not necessarily 
identical, exist for similar reasons….Commissioner’s orders have held that 
their scope is essentially the same: 


In essence then, the second branch of section 19 was 
intended to avoid any problems that might otherwise arise in 
determining, for purposes of solicitor-client privilege, who the 
“client” is. It provides an exemption for the purpose of 
obtaining legal advice whether in contemplation or litigation 
or not, as well as for all documents prepared in 
contemplation of or for use in litigation.  


[15] The Commissioner found that litigation privilege did not apply to the draft 
guideline. While the Assistant Crown Attorney prepared the draft guideline working on 
the R. v. Aziga case, MAG did not provide “sufficiently detailed and convincing 
evidence” to prove that it was “prepared predominantly for use in that case or any other 
specifically contemplated litigation.” MAG’s representations emphasized that the draft 
guideline was “a document created for a more general purpose” and that “[f]irst and 
foremost, it [was] a document created by, and for, Crown counsel in giving legal advice.” 


[16] Turning to solicitor-client privilege, the Commissioner relied on the case of 
Trillium Motor World Ltd. v. Cassels Brock & Blackwell LLP, 2013 ONSC 1789, where 
Belobaba J. distinguished between legal advice, which was found to be subject to 
solicitor-client privilege, and legal information, which was not. The Commissioner found 
that the draft guideline was more “legal advice” than “legal information”, and therefore 
qualified for an “exemption under s. 19”. 
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[17] The Commissioner then reviewed the issue of waiver and the consequences, if 
any, of sharing the draft guideline with the Manager. 


[18] MAG’s position on waiver of privilege was considered. It argued that privilege 
was not waived for two reasons. First, the draft guideline was given to the Manager to 
obtain her “expert input” concerning the content. The Assistant Crown Attorney wanted 
to be sure that the draft guideline was accurate from a public health perspective and 
she and the Manager had a history of consulting with one another. Second, MAG 
argued that there was no waiver of the privilege because MAG and the Manager/Public 
Health Authority shared a common interest: the reduction of harm and the protection of 
society. In making these submissions, MAG did not distinguish between privilege for the 
purposes of ss. 19(a) and (b).  


[19] The Commissioner reviewed the legal principles set out in General Accident 
Assurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 (C.A.). This decision addresses 
communications with a third party and when privilege will be maintained over the 
communications. First, not every communication between a lawyer and a third party that 
facilitates or assists in giving or receiving legal advice, is protected by solicitor-client 
privilege. Second, when “the third party serves as a channel of communication between 
the client and solicitor, communications to or from the third party by the client or solicitor 
will be protected by the privilege as long as they meet the criteria for the existence of 
the privilege.” When the third party is not a “channel of communication” General 
Accident Assurance Co. v. Chrusz directs at pg. 356: 


… that the applicability of client-solicitor privilege … should depend on the 
true nature of the function that the third party was retained to perform for 
the client. If the third party's retainer extends to a function which is 
essential to the existence or operation of the client-solicitor relationship, 
then the privilege should cover any communications which are in 
furtherance of that function and which meet the criteria for client-solicitor 
privilege. 


[20] While the Commissioner accepted that the draft guideline originated “within the 
context of a privileged communication”, it rejected MAG’s position that the draft 
guideline constituted solicitor-client communication because it was given to the 
Manager in confidence to obtain her expert input. This argument failed because MAG 
did not provide sufficient evidence.  At paras. 96-97 of the Order, the Commissioner 
reviewed the absence of evidence: 


[96] No evidence was provided that the Assistant Crown Attorney was 
acting without the authority of the ministry when the draft was shared. 
While there is evidence of the manager’s experience in the area, it is clear 
that the manager was not a client of the Assistant Crown Attorney. It is 
also clear on the evidence that the manager was not formally retained by 
the Assistant Crown Attorney to provide an opinion and/or input on the 
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draft. There was no indication that the draft was provided to the manager 
with any cover letter setting out expectations and/or limitations for its use. I 
was not provided with any affidavits from the Assistant Crown Attorney or 
the manager explaining what the exact expectations were surrounding the 
sharing. Was the manager to comment on the guideline, suggest changes 
or simply read it? The ministry did not provide me with any evidence about 
whether the manager provided actual input or if the draft was changed in 
some way as a result of her input. 


[97] With respect to expectations of confidentiality surrounding the sharing 
of the draft, no objective evidence was provided that it was shared in 
confidence. While the ministry makes bald assertions of confidentiality, no 
affidavit was provided in support of these assertions, there are no 
notations of confidentiality on the record itself and there are no documents 
that suggest that the guideline was provided in confidence. As set out 
above, I was not provided with a copy of any cover letter from the 
Assistant Crown Attorney setting out any limitations on its use. The 
manager’s email regarding it being “shared with us” is silent regarding any 
expectation of confidentiality. In fact, it suggests that the draft may have 
been shared with other people beyond the manager in question. In my 
view, if the ministry wished to establish a confidentiality claim, more 
should have been provided. 


[21] The Commissioner then reviewed and rejected MAG’s common interest 
argument. The Commissioner found that there was no “similar commonality of interests 
in … the sharing of the draft guideline” between MAG and the Public Health Authority, to 
withstand waiver of privilege. Further, the Commissioner found that MAG and the Public 
Health Authority “have very different statutory and practical mandates.” Specifically, the 
draft guideline relates to MAG’s “role in deciding how and when to prosecute individuals 
for breaches of the Criminal Code. In contrast, public health authorities are broadly 
responsible for protecting and promoting health of a given population.” 


[22] The Commissioner also found that the proposed common interest was “too 
broad”. If accepted, it would “permit the ministry to disclose this record to thousands of 
individuals or organizations whose mandate includes the reduction of harm and 
protection of society, while still maintaining privilege.” MAG offered no authority to 
support “such a dramatic expansion of ‘common interest’.” 


[23] The Commissioner concluded that ordering the disclosure of the draft guideline 
would “not undermine the rationale for solicitor-client privilege or its purpose” because 
MAG “remains free to properly retain and instruct counsel and retain and instruct 
experts or engage in formal consultations.” 
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GROUNDS OF JUDICIAL REVIEW 


[24] MAG argues that the Order should be quashed or set aside for three reasons. 
While MAG frames the reasons as errors of law, the standard of review, as noted, is 
reasonableness.  


[25]  The first ground deals with the question of who can waive privilege under s. 19. 
MAG argues that under ss. 19(a) and (b), only the “head” can waive privilege. Section 2 
of FIPPA defines “head” in the case of a Ministry as “the minister of the Crown who 
presides over the ministry.” Since there was no evidence that the Minister, or a 
delegate, authorized disclosure of the draft guideline, MAG argues that the 
Commissioner erred in finding that the Assistant Crown Attorney waived privilege.  


[26] The second ground of review is connected to the first. MAG states that the 
Commissioner failed to consider its position that the statutory exemption under s. 19(b) 
applied. Alternatively, MAG states that the Commissioner conflated ss. 19(a) and (b) in 
the reasons and applied common law waiver to both subsections. MAG argues that it is 
an error to apply the common law of waiver to the statutory solicitor-client privilege 
under s. 19(b), because only the “head” can waive the privilege. MAG argues that Big 
Canoe 2006 supports this argument.  


[27] Lastly, MAG argues that the Commissioner erred in finding that the solicitor-client 
privilege necessary to ground an exemption under s. 19, was lost when the Assistant 
Crown Attorney shared the draft guideline with the Manager, because there was no 
common interest between them.  


[28] Before this court, MAG did not pursue its argument that the Commissioner erred 
in rejecting MAG’s position that the privilege was not waived because the Manager was 
an expert. 


ANALYSIS 


Authority to Waive Privilege / Consideration of s. 19(b) 


[29] Since the first two grounds of review are related, I will deal with them together. 
Briefly, these grounds raise the following questions: 


(i) Who can waive privilege for the purposes of the s. 19 exemption? (I will 
refer to this as the “waiver by head” issue). MAG states that only the head 
can waive this FIPPA exemption. 


(ii) Does the common law rule of waiver apply to the statutory privilege 
created by s. 19(b)? MAG states that it does not apply.  


(iii) Did the Commissioner fail to consider s. 19 (b) or conflate it with s. 19(a)? 
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[30] The respondents argue that (i) and (ii) are new arguments that MAG did not raise 
before the Commissioner. They argue that MAG should not be permitted to raise the 
new issues on this judicial review application. MAG states that the issues are not new.  


[31] I will address the respondents’ objection first. The starting point is the record. It 
reveals that MAG did not raise issues (i) and (ii) before the Commissioner.  The record 
also shows that MAG did not distinguish between ss. 19 (a) and (b) in its 
representations to the Commissioner.  


The Record 


[32] When the Requester’s appeal reached the inquiry stage, the Commissioner sent 
a letter to MAG requesting written representations. The Commissioner’s Code of 
Procedure explains that representations consist of evidence and argument and may 
include any unsworn or sworn statements of fact, statements of law and other 
information relevant to the issues on the appeal.  


[33] The Commissioner’s letter enclosed the Notice of Inquiry that summarized the 
facts and issues in the appeal. If MAG had any “additional factors” beyond those listed 
in the Notice of Inquiry, it was directed to refer them to the Commissioner. MAG did not 
refer any additional factors to the Commissioner. 


[34] The Commissioner’s letter explained that MAG’s representations should include 
“all of the arguments, documents and other evidence” that MAG was going to rely on in 
the appeal. At the end of the Notice of Inquiry, the parties were requested to “submit 
with their representations any background materials, documentation, policies, statutory 
provisions, by-laws or case authorities, which support their representations.” The letter 
explained that this was important because the Commissioner would not contact MAG 
again, unless its representations required clarification.  


[35] I pause to observe that the Notice of Inquiry made it abundantly clear to MAG 
that its representations were to be as detailed and expansive as MAG deemed 
necessary.  


[36] The Notice of Inquiry explained that the sole issue was whether the draft 
guideline was exempt from production under ss. 19(a) or (b). The Notice of Inquiry 
posed this question: “Do the discretionary exemption[s] at sections 19(a) and (b) apply 
to the records?” The Notice of Inquiry then reviewed the type of privilege that each 
branch addresses and how privilege can be lost.  


[37] The Notice of Inquiry raised various questions and asked the parties to respond. 
Dealing with waiver under branch one, the Notice of Inquiry asks “[h]as privilege been 
lost through waiver?”  
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[38] The Notice also set out statements of law and procedure without posing 
questions. For example, it makes statements, but does not pose questions about 
statutory privilege under s. 19(b) or severance under s. 10(2) of FIPPA.  


[39] Dealing with s. 19(b), the Notice of Inquiry described this section as creating 
statutory solicitor-client privilege and statutory litigation privilege. Under the heading of  
“Loss of Privilege” the Notice of Inquiry stated: 


The application of branch 2 has been limited on the following common law 
grounds as stated or upheld by the Ontario Courts: 


 Waiver of privilege by the head of an institution (see 
Ontario (Attorney General) v. Big Canoe, [2006] O.J. No. 
1812 (Div. Ct.)) and  


 The lack of a zone of privacy in connection with records 
prepared for use in or contemplation of litigation (see 
Ontario (Attorney General) v. Big Canoe, [2006] O.J. No. 
1812 (Div. Ct.)). 


[40] There was nothing further in the Notice of Inquiry about waiving privilege under s. 
19(b). MAG states that the above excerpt from the Notice of Inquiry demonstrates that 
the Commissioner raised the waiver by head issue and therefore it is not a new issue. 
However, MAG did not address the issue in its representations.  


[41] MAG explains that it did not address the waiver by head issue in its 
representations, because the Notice of Inquiry did not pose any questions to the parties 
on this point. Further, MAG argues that in this excerpt, the Commissioner was stating a 
proposition about waiver under s. 19(b) that it agreed with. For this reason, MAG 
explains that it did not need to raise the waiver by head issue in its representations. 
With respect, this argument is not credible.  


[42] This excerpt from the Notice of Inquiry simply refers to a case (Big Canoe 2006) 
purporting to limit the application of branch two. The Notice of Inquiry does not explain 
what the Commissioner intended to convey to the reader in this excerpt.  Further, the 
excerpt from the Notice of Inquiry does not state that privilege can only be waived by 
the head of an institution. Moreover, that is not what s. 19 states. Sections 19(a) and (b) 
only authorize the head to refuse to disclose a record in response to a freedom of 
information request. There is nothing in FIPPA that specifically assigns the authority to 
waive privilege, for the purpose of the s. 19 exemption. 


[43] Further, in this excerpt the Commissioner states that branch two has been limited 
by the common law. MAG on the other hand argues that common law waiver does not 
apply to branch two.  
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[44] MAG also argues that it did not address s. 19(b) in its representations because 
the Commissioner did not pose a question about this section. However, the Notice of 
Inquiry did not raise any questions dealing with the statement on severance under s. 10 
and yet MAG made representations on this issue. 


[45] I do not accept that MAG read this part of the Notice of Inquiry and assumed the 
Commissioner was of the view that privilege can only be waived by the head or that 
common law waiver does not apply to the statutory privilege created by s. 19 (b). Such 
an assumption, if held, would have been wholly unjustified.   


[46] MAG’s representations do not reveal that it raised the waiver by head argument 
before the Commissioner. In fact, MAG stated the opposite in its representations to the 
Commissioner at para. 19 as follows: 


Crown counsel hold a very unique and somewhat complicated position as 
it pertains to various sections of the Act and the application of historical 
concepts such as solicitor-client privilege and agency. Various orders 
have often identified the Attorney General as being the “client” for 
purposes under the Act. Complicating the matter is the fact that Crown 
counsel are agents of the Attorney General and that agents hold the same 
position as client. Crown counsel also possess a high degree of autonomy 
and are able to make decisions without consultation. From both a 
theoretical and practical perspective, an argument can be made that 
Crown counsel hold the dual roles of solicitor and client when consulting 
with various third party entities. 


[Emphasis added.] 


[47] The same can be said about MAG’s second argument that the common law rule 
of waiver does not apply to the statutory privilege created by s. 19 (b). In the 
representations to the Commissioner, MAG took the position that statutory privilege 
under s. 19(b) encompasses “the same two types of privilege as derived from the 
common law in Branch 1”, that the privilege under ss. 19(a) and (b) “although not 
necessarily identical, exist for similar reasons”, and that the scope of s. 19(b) privilege 
“is essentially the same.” With the exception of noting that unlike common law litigation 
privilege, s. 19(b) litigation privilege has no temporal limit, MAG did not distinguish 
between ss. 19(a) and (b) in its arguments. With respect to the issue of waiver, it 
addressed s. 19 as one.  


[48] The representations included a section titled “Was there any loss of Privilege 
because of Waiver?” MAG only advanced two reasons why privilege was not waived, 
both based on common law exceptions to waiver. First, because the Assistant Crown 
attorney was seeking expert input from the Manager, and second, because they shared 
a common interest. MAG did not raise the waiver by head argument and did not argue 
that common law waiver does not apply to s. 19(b) statutory privilege.  


20
16


 O
N


S
C


 6
91


3 
(C


an
LI


I)







Page: 11 


 


 


 


[49] There is simply no basis for concluding that the Commissioner and the 
Requester understood that MAG was raising these issues before the Commissioner.  


[50] The Requester filed his reply and vigorously contested MAG’s position. When 
MAG filed its reply submissions, it continued to deal with ss. 19 (a) and (b) as one and 
made no reference to issues (i) and (ii).  


[51] In summary, the record confirms that MAG did not raise issues (i) and (ii) before 
the Commissioner. These are issues that MAG could have raised and did not.  


The New Issues Cannot be Raised on Judicial Review  


[52] The court has the discretion to deal with an issue that could have been raised 
before the administrative decision maker, but is not raised until judicial review. This is 
not a case where the discretion should be exercised in favour of MAG and I decline to 
do so.  


[53] The rationale for declining to hear such an argument rests on a number of 
considerations: showing respect for the legislative decision to confer first line 
responsibility on the administrative decision maker to make such decision; obtaining the 
benefit, for the court on judicial review, of a decision of the specialized decision maker 
on the issue; avoiding any unfair prejudice to the responding party; and ensuring that 
there is an adequate evidentiary record to decide the question (see Alberta Teachers at 
paras. 22-26). All of these considerations are engaged in this case.  


[54] In Alberta Teachers, the Supreme Court held that it was appropriate to deal with 
an issue that the adjudicator did not consider. Several factors supported this decision. 
The issue raised a straightforward question of law concerning the application of 
timelines. No evidence was required to decide the issue. Further, the court found that 
the “decision on the timelines issue [was] necessarily implied” based on the evidence. 
The Commissioner had expressed his views on the same timelines issue in prior 
decisions. This meant that the court had the benefit of the Commissioner’s expertise. As 
I will explain, the factors that supported the decision to deal with the new issue in 
Alberta Teachers are not present in this case.  


[55] It cannot be implied from the Order that the Commissioner made a decision on 
issues (i) and (ii). I do not accept that the brief excerpt in the Notice of Inquiry dealing 
with s. 19(b) can be interpreted as raising these issues. The Order did not deal with the 
issues because they were not raised. 


[56] At a minimum, it seems that the Commissioner flagged the possible issue of 
waiver by head under s. 19 (b), by referring to Big Canoe 2006 in the Notice of Inquiry. 
However, it was not an issue that MAG pursued.  
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[57] This Court does not have the benefit of the Commissioner’s expertise on the new 
issues by looking at prior decisions of the Commissioner. Big Canoe 2006 does not 
offer that expertise. In that case, this court specifically stated that the question of 
whether common law waiver applied to s. 19(b) privilege in the context of voluntary 
disclosure would have to await another day. In obiter, the court stated that “the 
exemption surely would have to be waived by the person having such authority: the 
head”.  


[58] The waiver by head issue cannot be decided without evidence. On the one hand, 
MAG states that the Assistant Crown attorney has a “high degree of autonomy and is 
able to make decisions without consultation.” On the other hand, MAG argues that only 
the head can waive the privilege. Evidence is required to understand how these 
conflicting statements co-exist.  


[59] If the issues had been raised before the Commissioner, MAG could have been 
asked for further evidence surrounding the circumstances of the disclosure to the 
Manager, including who approved the disclosure and whether that individual had been 
delegated decision making powers of the "head" under FIPPA.  However, as the 
Commissioner stated in his reasons, “[n]o evidence was provided that the Assistant 
Crown Attorney was acting without the authority of the ministry when the draft was 
shared.”  


[60] In summary, I decline to exercise the court’s discretion to allow issues (i) and (ii) 
to be argued. It would be prejudicial to the respondents to allow the new issues to be 
raised on this judicial review. The new issues are not straightforward questions of law 
as was the case in Alberta Teachers. The issues have not been addressed by the 
Commissioner in other cases. As a result, this court does not have the benefit of the 
Commissioner’s expertise on the issues.  


Consideration of s. 19(b) 


[61] There is no basis in the record for concluding that the Commissioner failed to 
consider s. 19(b) or conflated it with s. 19(a). As I have stated, MAG did not distinguish 
between ss. 19(a) and (b) and the Commissioner reasonably addressed the issues as 
they were presented.  


[62] Further, the essence of this ground of review is MAG’s new issue that common 
law waiver of privilege does not apply to s. 19(b). I have declined to allow this new issue 
to be argued. 


No Common Interest 


[63] The Commissioner found that MAG failed to establish a common interest that 
would have allowed it to maintain privilege over the draft guideline. MAG’s grounds for 
review  are as follows:  
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(i) The Commissioner’s finding that there was no “similar commonality of 
interests” was a conclusion with no analysis. 


(ii) The Commissioner found that the proposed common interest was “too 
broad” when it was narrowly limited to the prosecution of HIV cases. 


(iii) A common interest was found in Order PO-3167 on similar facts and the 
Commissioner should have followed this decision. 


[64] The Commissioner’s decision on common interest was not a conclusion without 
analysis. It is a decision that satisfies the hallmarks of reasonableness as I will explain. 


[65] In its representations, MAG described the common interest as follows: 


Both the Ministry and the [Public Health Authority] represented by the 
Assistant Crown Attorney and the [Manager] respectively, have a common 
interest in the reduction of harm and the protection of society. 


… 


In this particular case, both parties worked closely together in a co-
operative manner towards advancing their common interest(s). With 
respect to HIV infection specifically, each party had a common and vested 
interest in ensuring that the state of the law, the nature of the science, and 
the role of the public health, was properly and accurately reflected in both 
the justice and public health spheres. 


[66] The Commissioner recognized that parties may share a common interest even if 
they do not have identical interests. However, the common interest proposed by MAG 
was rejected because it was too broad. It was not narrowly limited to the prosecution of 
HIV cases, as MAG now argues. The Commissioner explained his finding at para. 102: 


The common interest argued by the ministry of being for the “reduction of 
harm and the protection of society” is too broad. If accepted by me, such a 
common interest would permit the ministry to disclose this record to 
thousands of individuals or organizations whose mandate includes the 
reduction of harm and protection of society, while still maintaining 
privilege. In my view, none of the authorities offered by the ministry 
support such a dramatic expansion of “common interest”. 


[Emphasis added.] 


[67] Describing the common interest as “too broad” was reasonable because it 
expanded the notion of a common interest well beyond the examples in the case law. If 
the Assistant Crown Attorney and the Manager had a common interest in “reduction of 
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harm and the protection of society” then such a common interest would logically extend 
to doctors, nurses and police who are involved with HIV cases.  


[68] The Commissioner considered the decision in Order PO-3167and found that the 
case at hand was not similar. This was a reasonable conclusion to draw. Order PO-
3167 involved a memorandum prepared by the Assistant Deputy Attorney General, 
Criminal Law Division. It was described as “Interim Advice to Crowns” and marked 
“Privileged and Confidential”. The memorandum described the outcome of a criminal 
case in which provisions of the Criminal Code were found to be constitutionally invalid. 
The memorandum discussed the status of pending appeals arising from the decision 
and offered advice to Crown Attorneys, including advice they may give to the police. 
The memorandum also indicated that its contents may be shared with the police. The 
Assistant Deputy Minister shared the memorandum with the Chiefs of Police.  


[69] In Order PO-3167, the Commissioner found that the Assistant Deputy Minister 
and the Chiefs of Police had a common interest in law enforcement and the “confidential 
subject matter of the memorandum.” They were also found to have had a common 
interest “in having a uniform understanding of the state of the law on the particular point 
in issue”, as well as a “uniform approach” to its administration.  


[70] In contrast, the common issue that MAG presented was broad and lacked the 
specific focus found in Order PO-3167. The draft guideline was not marked “Privileged 
and Confidential” and there was no evidence that it was shared in furtherance of the 
common interest.  


[71] The Commissioner explained that MAG and the Public Health Authority “have 
very different statutory and practical mandates.” The draft guideline related to the 
“ministry’s role in deciding how and when to prosecute individuals for breaches of the 
Criminal Code.” In contrast, public health authorities were found to be “broadly 
responsible for protecting and promoting health of a given population.” 


[72] The existence of a common interest depends on the facts. In this case, the 
Commissioner found no “overlap in their mandates or spheres of operation, which would 
establish a common interest with respect to sharing of the draft guideline.” [Emphasis 
added.] The assessment of an alleged common interest depends on the specific context 
in which the draft guideline was shared. Given the lack of evidence about the sharing of 
the draft guideline, it was reasonable for the Commissioner to draw this conclusion. 


[73] In summary, the Commissioner’s rejection of the common interest was 
reasonable. The result is justified, transparent and intelligible. It falls within the range of 
possible acceptable outcomes that are defensible on the facts and the law.   


CONCLUSION 


[74] The application for judicial review is dismissed.  
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[75] The Requester was successful and is entitled to fair and reasonable costs. I fix 
his costs at $2,500 all-inclusive payable by MAG. 


 


 


___________________________  
C. Horkins J. 


 
 
 


___________________________ 
R. Gordon R.S.J. 


 


___________________________ 
Nordheimer J. 


 
Released: November 15, 2016 
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 Administrative law -- Judicial review -- Standard of review


-- Reasonableness simpliciter -- Information and Privacy


Commissioner erring in interpretation of provision allowing


institution to refuse to confirm or deny existence of record if


disclosure of record would constitute unjustified invasion of


personal privacy -- Freedom of Information and Protection of


Privacy Act, R.S.O. 1990, c. F.31, s. 21(5).


 


 An appellant to the Health Services Board involved in a


dispute with The Ministry of Health and Long-Term Care (the


"Ministry") about the level of funding for at-home care


withdrew his appeal. The dispute had generated considerable


public debate, and when the appeal was withdrawn, two


journalists (the "requesters") applied under the Freedom of


Information and Protection of Privacy Act ("FIPPA") for any


records that would explain the withdrawal of the appeal. The


Ministry refused to confirm or deny the existence of any


records, relying on the ground that to do so would constitute
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an unjustified invasion of personal privacy within the meaning


of s. 21(5) of FIPPA, which states: "A head may refuse to


confirm or deny the existence of a record if disclosure of the


record would constitute an unjustified invasion of personal


privacy." The requesters appealed, and the Assistant


Commissioner refused to uphold the Ministry's decision. The


Commissioner held that an institution relying on s. 21(5) must


do more than indicate that disclosure would constitute an


unjustified invasion of personal privacy, and that it must


provide sufficient evidence that disclosure of the mere


existence of the record would convey information that would


constitute an unjustified disclosure of personal privacy. The


Ministry applied for judicial review of the Commissioner's


decision.


 


 Held, the application for judicial review should be allowed.


 


 Per Blair R.S.J. (C. Campbell J. concurring): The standard of


review respecting decisions of the Information and Privacy


Commissioner concerning the interpretation and application of


FIPPA is reasonableness simpliciter. In the immediate case, the


Assistant Commissioner misconstrued s. 21(5) and applied a test


that was clearly wrong. It was also unreasonable. The plain


language of the subsection does not import a second-stage test.


The grammatical and ordinary sense of s. 21(5) was that the


head may refuse to confirm or deny the existence of a record


"if the disclosure of the record" -- it did not say


"disclosure of the existence or non-existence" of the record


-- would constitute an unjustified invasion of personal


privacy. The interpretation of a second-stage test was not an


interpretation that the language of the subsection could


reasonably bear, having regard to the object and purpose of the


Act and the provision read as a whole.


 


 Per Lang J. (dissenting): It was not the court's task to ask


if the Commissioner's interpretation was correct. The


Commissioner's interpretation of s. 21(5) was consistent with


the purpose of encouraging access to information provided that


doing so does not infringe one's right to personal privacy. The


decision was not unreasonable [page418] nor irrational. The


legislature empowered the Commissioner to develop an expertise,
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and he had done so. His reasons were reasonable, logical and


supported by a tenable explanation. His decision should not be


interfered with.
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 APPLICATION for judicial review.


 


 


 Leslie M. McIntosh, for applicant.


 


 Freya Kristjanson, for respondent Tom Mitchinson.


 


 No one appearing for requesters.


 


 


 BLAIR R.S.J. (C. CAMPBELL J., concurring): --


 


Overview


 


 [1] This judicial review arises out of a dispute between an


individual and the Ministry of Health and Long Term Care over


the level of funding and at-home care provided for the


individual (the "affected person"). The dispute generated


considerable public debate and interest in the media, the


legislature and the affected person's local community. When he


withdrew his appeals to the Health Services Board -- where the


issue of public funding for home care services would have been


aired -- the curiosity of at least two journalists was piqued.


[page419]


 


 [2] The two journalists (the "Requesters") -- who,


ironically, seek themselves to hide behind their anonymous


designations as Jane Doe and John Doe -- applied under the


Freedom of Information and Protection of Privacy Act (the


"Act") [Note 1] for access to any information and records that


would explain the withdrawal of the appeals, including the


details of any pre-hearing settlement. Disclosure of the


information they sought, if it existed, would reveal (or, at


least, could potentially reveal) private personal information


about the affected person. The Ministry therefore refused to


confirm or deny the existence of any responsive records in


relation to both requests, relying on the ground that to do so


would constitute an unjustified invasion of personal privacy


20
03


 C
an


LI
I 4


93
87


 (
O


N
 S


C
D


C
)







within the meaning of subsection 21(5) of the Act.


 


 [3] The Requesters appealed to the Information and Privacy


Commissioner, and the Assistant Commissioner refused to uphold


the Ministry's decisions. The Assistant Commissioner based his


decisions upon what he interpreted to be a two-part test under


subsection 21(5). The reasonableness of that interpretation is


what is at issue on these applications for judicial review, as


the Ministry seeks to set aside those decisions.


 


 [4] At issue is the test to be employed on the application of


subsection 21(5) of the Act, which states:


 


   21(5) A head may refuse to confirm or deny the existence of


 a record if disclosure of the record would constitute an


 unjustified invasion of personal privacy.


 


 [5] At the outset of the hearing, the court raised with


counsel the issue of whether it is appropriate for the Office


of the Information and Privacy Commissioner to make submissions


on judicial review applications such as this on the merits of


the case. This issue is currently pending before the Divisional


Court in another matter involving the Commissioner. Counsel


both indicated they wished to proceed with this application on


the basis that they had both prepared to meet it, and we agreed


to proceed on the understanding it would be without prejudice


to any decision that might be reached in the case where the


issue is pending, or in any other case.


 


Background


 


   [6] The Requesters asked for access to "any information


 that would explain the withdrawal of . . . two matters from


 the Health Services Appeal Board" (the "HSAB"). More


 specifically, they [page420] sought "confirmation that a pre-


 hearing settlement was reached that would change the level


 of publicly-funded service the [affected person] would


 receive, the terms of that settlement and when the settlement


 was reached". At a mediation session the parties agreed to


 deal with the requests in two parts, namely (1) whether there


 was a final settlement agreement, and disclosure issues
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 respecting such Minutes of Settlement if they existed, and


 (2) whether there were any other records that were


 responsive to the requests, and disclosure issues relating to


 such records, if they existed. The Ministry issued separate


 decision letters respecting each part, indicating in each


 case that it was exercising its s. 21(5) discretion to refuse


 to confirm or deny the existence of any responsive records.


 


 [7] On the appeal to the Assistant Commissioner, and before


this court, there were public submissions and private


submissions made with respect to each part. Reference will only


be made in these reasons to matters referred to in the public


record.


 


 [8] The Ministry submitted to the Assistant Commissioner that


subsection 21(5) of the Act applied because:


 


 . . . in the circumstances of this appeal, disclosure of the


 fact that a record exists would in itself convey personal


 information within the definition under section 2(1).


 Disclosure of the existence or non-existence of the record


 containing the requested information would reveal the fact


 that the named individual did or did not decide to settle his


 claims against the MOHLTC before the HSAB by entering into


 "Minutes of Settlement". The manner in which an individual


 party to litigation decides to proceed, or not to proceed, is


 the personal information of that individual, and such


 information is highly sensitive within the meaning of section


 21(2)(f) of [the Act]".


 


 [9] The Requesters, on the other hand, submitted to the


Assistant Commissioner that "health care is currently one of


the most important issues to residents of Ontario", and


therefore "the public interest in disclosing the requested


records is simple to see." That public interest, they argued,


consists of the fact that "[i]t appears the Government of


Ontario has agreed, through a settlement of the matter that was


before the HSAB, to provide [the affected person] a level of


service exceeding provincial or federal guidelines." The


submission went on to state that the "records requested should


be disclosed so the public can see how the provincial
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government has 'worked out' its set of options in this case".


In short, the Requesters suggest that the public has a right to


know whether the affected person in this case has succeeded in


extracting a settlement from the Government that exceeds policy


guidelines because, if that is so, others might be entitled to


the same sort of treatment. As they put it, when the case was


dropped it affected more than just the affected person's


family; [page421] "it brought an end to a hope for change in


the province's home care policies."


 


 [10] It was against this background that the Assistant


Commissioner had to consider the access to information request


and the Ministry's response.


 


The Standard of Review


 


 [11] The standard of review respecting decisions of the


Information and Privacy Commissioner/Ontario concerning the


interpretation and application of its statute, and in


particular of s. 21, is "reasonableness simpliciter": John Doe


v. Ontario (Information & Privacy Commissioner) (1993), 13 O.R.


(3d) 767, 106 D.L.R. (4th) 140 (Div. Ct.); Ontario (Workers'


Compensation Board) v. Ontario (Assistant Information and


Privacy Commissioner) (1998), 41 O.R. (3d) 464, 164 D.L.R.


(4th) 129 (C.A.), at pp. 471-74 O.R., pp. 138-40 D.L.R. In


John Doe, Archie Campbell J. made the following observations


concerning the Commissioner's role and task under the


legislation (at pp. 782-83 O.R.):


 


 Accordingly, the commissioner is required to develop and


 apply expertise in the management of many kinds of government


 information, thereby acquiring a unique range of expertise


 not shared by the courts. The wide range of the


 commissioner's mandate is beyond areas typically associated


 with the court's expertise. . . . [The] commission is a


 specialized agency which administers a comprehensive statute


 regulating the release and retention of government


 information. In the administration of that regime, the


 commissioner is called upon not only to find facts and decide


 questions of law, but also to exercise an understanding of


 the body of specialized expertise that is beginning to
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 develop around systems for access to government information


 and the protection of personal data. The statute calls for a


 delicate balance between the need to provide access to


 government records and the right to the protection of


 personal privacy. Sensitivity and expertise on the part of


 the commissioner is all the more required if the twin


 purposes of the legislation are to be met.


 


                           . . . . .


 


 Central to [the Commission's] task, and at the heart of its


 specialized expertise, is the commissioner's interpretation


 and application of its statute and in particular, the


 sections under consideration, being ss. 21, 22, and 23, which


 regulate the core function of information management.


 


 [12] The foregoing passage was cited with approval by the


Court of Appeal in Ontario (Workers' Compensation Board) v.


Ontario (Assistant Information and Privacy Commissioner),


supra.


 


 [13] The reasonableness standard requires the court to give


considerable weight to decisions of an administrative tribunal


concerning matters within their special areas of expertise.


Speaking of the standard of reasonableness in Canada (Director


of Investigation & Research) v. Southam Inc., [1997] 1 S.C.R.


748, 144 D.L.R. (4th) 1, Iacobucci J. noted (at para. 56):


[page422]


 


 I conclude that the third standard should be whether the


 decision of the Tribunal is unreasonable. This test is to be


 distinguished from the most deferential standard of review,


 which requires courts to consider whether a tribunal's


 decision is patently unreasonable. An unreasonable decision


 is one that, in the main, is not supported by any reasons


 that can stand up to a somewhat probing examination.


 Accordingly, a court reviewing a conclusion on the


 reasonableness standard must look to see whether any reasons


 support it. The defect, if there is one, could presumably be


 in the evidentiary foundation itself or in the logical


 process by which conclusions are sought to be drawn from it.
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 An example of the former kind of defect would be an


 assumption that had no basis in the evidence, or that was


 contrary to the overwhelming weight of the evidence. An


 example of the latter kind of defect would be a contradiction


 in the premises or an invalid inference.


 


(Emphasis added)


 


 [14] Iacobucci J. went on in Southam to equate the


reasonableness simpliciter standard with the "clearly wrong"


standard that appellate courts apply when reviewing findings of


fact by a trial judge. At para. 60 he said:


 


 Even as a matter of semantics, the closeness of the "clearly


 wrong" test to the standard of reasonableness simpliciter is


 obvious. It is true that many things are wrong that are not


 unreasonable; but when "clearly" is added to "wrong", the


 meaning is brought much nearer to that of "unreasonable".


 Consequently, the clearly wrong test represents a striking


 out from the correctness test in the direction of deference.


 But the clearly wrong test does not go so far as the standard


 of patent unreasonableness. For if many things are wrong that


 are not unreasonable, then many things are clearly wrong that


 are not patently unreasonable (on the assumption that


 "clearly" and "patently" are close synonyms). It follows,


 then, that the clearly wrong test, like the standard of


 reasonableness simpliciter, falls on the continuum between


 correctness and the standard of patent unreasonableness.


 Because the clearly wrong test is familiar to Canadian


 judges, it may serve as a guide to them in applying the


 standard of reasonableness simpliciter.


 


(Underlining added)


 


 [15] The Supreme Court of Canada has recently re-examined the


standard of review question in two cases, Ryan v. Law Society


(New Brunswick), 2003 SCC 20, 223 D.L.R. (4th) 577 and


College of Physicians and Surgeons of British Columbia v. Q.,


2003 SCC 19, 302 N.R. 34. Both cases emphasized the importance


of the functional and pragmatic approach espoused in earlier


decisions of that court in Bibeault [Note 2], Pushpanathan [Note
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3] and Southam, supra. Both also dealt with the standard of


reasonableness simpliciter. In Ryan, at paras. 48 and 49,


Iacobucci J. said: [page423]


 


 Where the pragmatic and functional approach leads to the


 conclusion that the appropriate standard is reasonableness


 simpliciter, a court must not interfere unless the party


 seeking review has positively shown that the decision was


 unreasonable.


 


                           . . . . .


 


 [T]he reasonableness standard requires a reviewing court to


 stay close to the reasons given by the tribunal and "look to


 see" whether any of those reasons adequately support the


 decision. Curial deference involves respectful attention,


 though not submission to, those reasons.


 


 [16] Here, both counsel agree that the standard of review on


the question of the Assistant Commissioner's interpretation of


subsection 21(5) of the Act is that of "reasonableness


simpliciter".


 


The Scheme of the Act and the Test under Subsection 21(5)


 


 [17] These applications raise the inevitable interplay that


is the stuff of matters arising under the Freedom of


Information and Protection of Privacy Act, that is, the tension


between access to government information, on the one hand, and


the protection of personal privacy, on the other. This dynamic


was captured in the following question posed by the Commission


on Freedom of Information and Individual Privacy/1980, which


laid the groundwork for the passing of the Act:


 


 How is the principle of the public right to know to be


 reconciled with the protection of privacy where access is


 sought to government documents containing personal


 information about persons other than the individual making


 the request?


 


 [18] The drafters of the Act answered this question by
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creating a complex scheme providing for access to records in


the custody or control of a provincial institution [Note 4]


unless the record falls within a convoluted series of exemptions


set out in the legislation. One of those exemptions has to do


with the personal information of an individual. An institution


is prohibited from disclosing such information unless the


personal information itself meets the requirements of various


exceptions outlined in the legislation.


 


 [19] Before entering into a more detailed analysis of the


scheme of the legislation, however, I turn to the decision of


the Assistant Commissioner and the test he applied, based upon


his interpretation of subsection 21(5) of the Act. [page424]


 


 [20] The Assistant Commissioner declined to uphold the


decision of the Ministry under subsection 21(5) not to confirm


or deny the existence of any records responsive to the


requests [Note 5]. The thrust of that determination is found


in the following passage from his Decision (after citing the


provisions of s. 21(5)):


 


 A requester in a section 21(5) situation is in a very


 different position than other requesters who have been denied


 access under the Act. By invoking section 21(5), an


 institution is denying the requester the right to know


 whether a record exists, even if it does not. This section


 gives institutions a significant discretionary power which


 should be exercised only in rare cases (Order P-339).


 


 An institution relying on this section must do more than


 merely indicate that the disclosure of the record would


 constitute an unjustified invasion of personal privacy. It


 must provide sufficient evidence to demonstrate that


 disclosure of the mere existence of the requested records


 would convey information to the requester, and that the


 disclosure of this information would constitute an


 unjustified invasion of personal privacy (Orders P-339 and P-


 808 (upheld on judicial review in Ontario Hydro v. Ontario


 (Information and Privacy Commissioner), [1996] O.J. No.


 1669, leave to appeal refused [1996] O.J. No. 3114 (C.A.))
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 [21] In arriving at the foregoing determination, the


Assistant Commissioner imported into subsection 21(5) a two-


part test, which he articulated as follows:


 


 Therefore, in order to substantiate a section 21(5) claim,


 the Ministry must provide sufficient evidence to establish


 that:


 


   1. Disclosure of the records (if they exist) would


       constitute an unjustified invasion of personal privacy;


       and


 


   2. Disclosure of the fact that records exist (or do not


       exist) would in itself convey information to the


       requester, and the nature of the information conveyed


       is such that disclosure would constitute an unjustified


       invasion of personal privacy.


 


 [22] In my opinion, the Assistant Commissioner misconstrued


the purpose and meaning of subsection 21(5) and thus


established, and applied, a test that is clearly wrong.


Respectfully, his interpretation was both incorrect and


unreasonable, and his decision not to uphold the Ministry's


discretionary determination not to confirm or deny the


existence of the records must therefore be set aside.


 


 [23] For convenience, the language of subsection 21(5) bears


repeating here. It states: [page425]


 


   21(5) A head may refuse to confirm or deny the existence of


 a record if disclosure of the record would constitute an


 unjustified invasion of personal privacy.


 


(Emphasis added)


 


 [24] Clearly, the plain language of the subsection does not


import a second-stage test, namely, whether disclosure of the


existence or non-existence of the record would constitute an


unjustified invasion of personal privacy. It is argued,


however, that such a reading is an interpretation the language


of the subsection can reasonably bear, having regard to the
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object and purpose of the Act and its provisions read as a


whole.


 


 [25] I do not agree.


 


 [26] I recognize that in interpreting the wording of a


statute the court must look beyond the actual wording in


question, and look at the legislation as a whole, together with


its purpose. The Supreme Court of Canada has very recently


reaffirmed this principle in Harvard College v. Canada


(Commissioner of Patents), [2002] S.C.J. No. 77 (QL), 219


D.L.R. (4th) 577. At para. 154 of that decision, Bastarache J.


(writing for the majority) said:


 


 This Court has on many occasions expressed the view that


 statutory interpretation cannot be based on the wording of


 the legislation alone (Rizzo & Rizzo Shoes Ltd. (Re), [1998]


 1 S.C.R. 27). Rather, the Court has adopted E.A. Driedger's


 statement in his text, Construction of Statutes (2nd ed.


 1983), at p. 87: "[T]he words of an Act are to be read in


 their entire context and in their grammatical and ordinary


 sense harmoniously with the scheme of the Act, the object of


 the Act, and the intention of Parliament" (Rizzo, supra, at


 para. 21).


 


 [27] However, I do not construe this statement as a licence


to read in a significant addition to statutory language that is


not mandated by an omission in the language itself or called


for on a reading of the legislation as a whole, including a


consideration of its purposes and the objects of the provision


in question. The language in question cannot be ignored. It is


to be read "in [its] grammatical and ordinary sense,


harmoniously with the scheme of the Act, the object of the Act


and the intention of Parliament". Here, the grammatical and


ordinary sense of the wording of subsection 21(5) is that the


head may refuse to confirm or deny the existence of a record if


the disclosure of the record -- it does not say disclosure of


the "existence or non-existence" of the record -- would


constitute an unjustified invasion of personal privacy.


 


 [28] I return, then, to a consideration of the scheme and
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object of the Act, and the intention of Parliament.


 


 [29] The purposes of the Act are specifically defined in s.


1. They are two-fold, namely (a) "to provide a right of access


to information under the control of [provincial government]


institutions" in accordance with certain principles, and (b)


"to protect [page426] the privacy of individuals with


respect to personal information about themselves held by


institutions and to provide individuals with a right of access


to that information". These two purposes are equal in


importance, as they recognize two fundamental values in a


democratic society. They have to be balanced. The first value


is the role of access to information legislation in


facilitating democracy by ensuring that citizens have the


information required to participate meaningfully in the


democratic process and by ensuring that politicians and


bureaucrats remain accountable to the citizenry. The second


value is the protection of an individual's privacy. See Dagg v.


Canada (Minister of Finance), [1997] 2 S.C.R. 403, 148 D.L.R.


(4th) 385, per La Forest J. at pp. 432-36 S.C.R.


 


 [30] How does the Act accomplish its purposes and balance


these two critical factors?


 


 [31] Part II deals with freedom of information. Section 10


provides that every person has a right of access to a record or


part of a record in the custody or control of a provincial


institution unless the record or part of the record falls


within one of the exemptions under ss. 12 to 22 in Part II.


 


 [32] Part III deals with the protection of individual


privacy. By virtue of s. 42 an institution is prohibited from


disclosing personal information in its custody or under its


control except in accordance with Part II [Note 6]. Thus, to


determine whether a record may be disclosed, it is necessary to


consider the exemptions set out in ss. 12 through 22 of Part II


of the Act. In this regard, it is s. 21 that is pertinent to the


disclosure of personal information.


 


 [33] Section 21(1) of the Act prohibits an institution from


disclosing personal information -- "a head shall refuse to
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disclose personal information" -- unless one of the exceptions


in paras. (a) through (f) applies. Here, it is argued that


para. 21(1)(f) is relevant. It permits disclosure of personal


information if the disclosure does not constitute an


unjustified invasion of personal privacy.


 


 [34] There does not seem to be much dispute that if records


exist in the circumstances of this case, those records would


contain "personal information" relating to the affected person,


as that concept is defined in subsection 2(1) of the Act. At


issue in this stage of the analysis, therefore, is whether the


disclosure of that information would constitute an unjustified


invasion of the personal privacy of that individual. The answer


to this question calls for a further trip through the


meanderings of s. 21. [page427]


 


 [35] Subsection 21(3) sets out a number of circumstances that


are presumed to constitute an unjustified invasion of personal


privacy. Subsection (4) contains a list of exceptions to this


presumption. Where the disclosure sought is neither presumed to


be an unjustified invasion of personal privacy under subsection


(3) nor caught as a statutory rebuttal of that presumption


under subsection (4), then the head must consider whether the


disclosure would amount to an unjustified invasion of personal


privacy having regard to all the relevant circumstances,


including those listed in paragraphs (a) through (i) of


subsection 21(2) of the Act.


 


 [36] The foregoing is a description of the statutory analysis


to be followed in determining whether a record contains


personal information that is exempted from disclosure to a


third party. In addition, and finally, there is one further


consideration in that regard, namely the "public interest


override" provision in s. 23 of the Act. Section 23 stipulates


that an exemption from disclosure of a record under s. 21 does


not apply where there is a compelling public interest in the


disclosure of the record that clearly outweighs the purpose of


the exemption.


 


 [37] It is noteworthy that no mention has yet been made to


subsection 21(5) in this analysis of the scheme of the Act.
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There is a reason for this. In my opinion, the purpose of


subsection 21(5) is not related to the exercise of determining


whether the personal information in question is or is not


exempted from disclosure in accordance with the foregoing


scheme. Rather the role of subsection 21(5) is to act as a


protective mechanism to ensure that the objects of the Act are


in fact carried out.


 


 [38] Subsection 21(5) is in the Act to make certain that when


a record containing personal information is protected from


disclosure by operation of the foregoing provisions of the


legislation, that protection is not undermined indirectly


through disclosure in some other fashion. Not much imagination


is required to envisage situations where merely disclosing the


existence or non-existence of a record could have the same


privacy-destroying effect as disclosure of the record itself.


Thus, the protective mechanism encompassed in subsection 21(5)


of the Act is a vital statutory shield without which the


central concept of protection of privacy -- reflecting, I


repeat, a fundamental Canadian value -- could not be


safeguarded adequately.


 


 [39] To the extent that protection from disclosure of


personal information is afforded by the Act, that protection


must be airtight in order to give effect to the privacy


protection purpose of the legislation. It cannot be airtight if


there is a danger of indirect disclosure of the same


information. While I agree that the Ministry's interpretation


means a head may refuse to disclose [page428] whether a record


exists even if that minimal disclosure would not affect the


person's privacy in an unjustified way, in the circumstances of


the individual case, as I read the legislative provisions, the


Legislature has sacrificed that possibility (although I note it


is still in the discretion of the head) to the more overriding


ethic of making sure the protection of the information (when


otherwise found to be warranted) is real.


 


 [40] In short, the law prohibits the head of an institution


-- in this case, the Ministry -- from releasing personal


information at the request of a third party unless the


circumstances fall within one of the exemptions set out in s.
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21 of the Act or the privacy protection is trumped by the


public interest override of s. 23. Subsection 21(5) is


necessary to preclude the risk of indirect disclosure


undermining that protection. It represents a decision by the


legislature that the risk of indirect disclosure undercutting


the privacy protection mandated by s. 21 outweighs the


potentially minimal benefit of disclosing the mere existence


(or non-existence) of the record, where disclosure of that


existence (or non-existence) itself would not be an unjustified


invasion of personal privacy. In my judgment, the general


prohibition in s. 21(1)(f) against the disclosure of personal


information except if the disclosure does not constitute an


unjustified invasion of personal privacy is not, by itself,


sufficient to guard against this mischief.


 


 [41] Indeed, the present Assistant Commissioner himself


appears to have recognized previously the importance of, and


the rationale for, the "confirm or deny" provisions in the Act.


In Order PO-1768 (Ministry of the Solicitor General) [Note 7],


a request was made for records relating to the movements of a


named individual at Camp Ipperwash. The Ministry refused to


confirm or deny the existence of responsive records. This


decision was upheld by the Assistant Commissioner, albeit in


applying the two-part test that is now the subject of this


judicial review. At pp. 3-4 of his decision, however, the


Assistant Commissioner cited the following submission from the


Ministry and then proceeded to apply the principles enunciated:


 


   In the case at hand, the very nature of the request


 necessarily requires that the Ministry rely on the 'confirm


 or deny' sections. The request is framed in such a manner


 that no other response is possible. Whether or not there are


 any records, to do anything other than [refuse to] confirm or


 deny the existence of records would have the effect of


 potentially disclosing exempted information to the appellant.


 [page429]


 


   The importance of the ability of institutions to rely on


 the 'confirm or deny' sections cannot be underestimated. The


 ability to do so is crucial for the proper administration of


 the Act and to avoid disclosures that would otherwise be
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 exempted. It is not a question of being evasive with


 requesters. If there was no provision for refusing to confirm


 or deny the existence of the records, the privacy protection


 and confidentiality principles of the legislation could


 easily be defeated.


 


                           . . . . .


 


   In these unique situations where a request gives rise to


 the problem of indirect disclosures in responding to the


 request, institutions rely on the 'confirm or deny'


 provisions to avoid indirect disclosures. Institutions do so


 consistently and regularly in all cases where responding in a


 different manner to the request would indirectly disclose


 information to the requester. The IPC has repeatedly upheld


 such decisions in appropriate cases.


 


(Emphasis added)


 


 [42] On the basis of the foregoing analysis, I am satisfied


that the two-part test interpretation given by the Assistant


Commissioner to subsection 21(5) of the Act is neither the


correct interpretation nor one that the language of the Act,


read as a whole, can reasonably bear. The interpretation "is


not supported by any reasons that can stand up to a somewhat


probing examination": Canada (Director of Investigation


& Research) v. Southam, supra, para. 154; Law Society (New


Brunswick) v. Ryan, [2003] S.C.J. No. 17, 223 D.L.R. (4th) 577,


para. 55.


 


 [43] First, the Assistant Commissioner did not give any


reasons for his adoption of the two-part test, except to note


that subsection 21(5) gives institutions a significant


discretionary power that should be exercised only in rare


cases. This is not in dispute, but does not, in itself, form a


rational basis for introducing a statutory test that is not


found in the plain language of the section. Secondly, the


decision of the Divisional Court relied upon by the Assistant


Commissioner -- Ontario Hydro v. Ontario (Information and


Privacy Commissioner), supra -- does not support the


proposition that subsection 21(5) requires the institution to
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demonstrate disclosure of the existence or non-existence of the


record would constitute an unjustified invasion of personal


privacy. That proposition was not in issue in that case.


Thirdly, the logical process by which the interpretation was


arrived at is flawed, because it misconstrues the purpose and


role of subsection 21(5). As noted above, its role is not to


provide a means for further refining the search for disclosure


of personal information that would or would not constitute an


unjustified invasion of personal privacy. Rather, its role is


as a protective mechanism to ensure that such information, when


it cannot be disclosed directly, is not inadvertently disclosed


indirectly.


 


 [44] The effect of the Assistant Commissioner's two-stage


interpretation is to elevate what is in substance a factor for


a [page430] head to consider when exercising the subsection


21(5) discretion (i.e., whether revelation of the mere


existence or non-existence of a record be an unjustified


invasion of personal privacy) to the level of a statutory test.


In my opinion, that is not what the legislature intended.


 


 [45] I would accordingly allow the applications for judicial


review on this ground, set aside Order PO-1809 and Order PO-


1810 made by Assistant Commissioner Mitchinson on July 27,


2000, and order that the decisions of the Applicant to refuse


to confirm or deny the existence of any responsive records in


relation to both requests be confirmed.


 


Other Issues


 


 [46] Ms. McIntosh raised two alternative arguments on behalf


of the Ministry. First, she submitted that even though the


Assistant Commissioner stated the test was whether the


disclosure of the existence (or non-existence) of the record


would in itself constitute an unjustified invasion of personal


privacy, he did not in fact apply that test. Instead, he


applied a test of whether the existence of the records could be


deduced from the fact that the circumstances were "publicly


known". Secondly, she argued that even if the Assistant


Commissioner stated and applied the proper test, he erred in


applying the test to the facts of this case.
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 [47] In view of my conclusion that the applications for


judicial review must be allowed on the primary ground raised,


it is not necessary to deal at length with these alternative


arguments. Suffice it to say that I would not have been


inclined to allow the applications on either alternative basis.


 


 [48] First, I do not think the Assistant Commissioner applied


a "publicly known" test in arriving at his decisions. He


applied the two-stage test dealt with in the earlier portion of


these Reasons. In considering the second stage, i.e., whether


disclosure of the existence or non-existence of the record


would constitute an unjustified invasion of personal privacy,


he took into account that "the existence of the affected


person's appeals with the HSAB on issues relating to funding


levels provided by the Ministry for his care is a publicly


known fact". He then went on to consider some of the indicia of


that public knowledge. However, he did so in the context of


applying the second stage test. In my opinion he did not do so


in the context of applying a completely different "publicly


known" test. I would not give effect to this ground of the


application.


 


 [49] Similarly, I would not give effect to the second


alternative argument. On the premise that he applied the proper


test, the application of the facts of a given situation to that


test is a matter [page431] that falls squarely within the


expertise of the Assistant Commissioner. It is entitled to a


great deal of deference. Had he applied the proper test,


therefore, I would not interfere with his determination on the


merits of the case.


 


 [50] There is one more matter to be dealt with. It arises out


of the private record before the Court and the private


submissions of counsel in that regard. Given my determination


that the discretionary decision of the Ministry not to confirm


or deny the existence of responsive records must be restored,


para. 2 of the Assistant Commissioner's order, which forms part


of the private record, cannot stand. It is therefore set aside


as well.
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 [1] LANG J. (dissenting):-- I have had the opportunity to


read the reasons of my colleague, Blair R.S.J. Although I agree


with most of his analysis, I differ with his conclusion that


the Assistant Privacy Commissioner's decision should be set


aside. I would dismiss the application for judicial review.


 


 [2] The journalists (requesters) requested:


 


 All records relating to the agreement reached between [the


 affected person] and the Minister of Health and the Ministry


 of Long Term Care regarding [the affected person's] appeal to


 the Health Services Appeal Board.


 


 [3] The reason given for the request was that:


 


 . . . because the pre-hearing settlement in this case could


 have an effect on the level of service people in similar


 circumstances could expect, the amount of money involved, and


 the timing of the settlement, I believe that it is in the


 public interest not to suppress the details of a settlement.


 


 [4] The Ministry responded:


 


 The decision . . . is to refuse to confirm or deny the


 existence of any records responsive to your request, since to


 do otherwise would constitute an unjustified invasion of


 personal privacy of [the affected person] and his family.


 


 [5] The requesters appealed. The Assistant Privacy


Commissioner (the Commissioner) decided to "not uphold the


Ministry's decision to refuse to confirm or deny the existence


of the records." If the Commissioner's decision is upheld, the


Ministry would be required only to disclose whether documents


exist that are responsive to the request; it would not be


required to produce the documents themselves (if they exist).


 


 [6] In these reasons I will use the term "private


information" to refer to information that the Ministry, under a


s. 21 analysis, must refuse to disclose on the basis that its


disclosure would constitute an unjustified invasion of personal


privacy. I will refer to the issue as to the confirmation or
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denial of the existence of a record as the "existence issue".


[page432]


 


 [7] The disclosure question turns on the interpretation of


the following provision of the Freedom of Information and


Protection of Privacy Act, R.S.O. 1990, c. F.31 ("FIPPA"):


 


   21(5) A head may refuse to confirm or deny the existence of


 a record if disclosure of the record would constitute an


 unjustified invasion of personal privacy.


 


 Section 21(5) thus gives the Ministry the discretion to


refuse to provide information on whether a record exists, as


opposed to s. 21(1), which prohibits disclosure of the private


information itself.


 


 [8] The Commissioner is said to have interpreted this section


to include the italicized words as follows:


 


   21(5) A head may refuse to confirm or deny the existence of


 a record if disclosure of the record or disclosure of the


 existence of the record would constitute an unjustified


 invasion of personal privacy.


 


 [9] The Commissioner held that s. 21(5) required the


government to satisfy a two-pronged test. It is worth


extracting the Commissioner's rationale on the existence issue


from his reasons:


 


 Section 21(5) only applies if it is determined that the


 records at issue contain personal information. Section 2(1)


 defines "personal information", in part, as recorded


 information about an identifiable individual.


 


 A requester in a section 21(5) situation is in a very


 different position than other requesters who have been denied


 access under the Act. By invoking s. 21(5), an institution is


 denying the requester the right to know whether a record


 exists, even if it does not. This section gives institutions


 a significant discretionary power which should be exercised


 only in rare cases (Order P-339).
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 An institution relying on this section must do more than


 merely indicate that the disclosure of the record would


 constitute an unjustified invasion of personal privacy. It


 must provide sufficient evidence to demonstrate that


 disclosure of the mere existence of the requested records


 would convey information to the requester, and that the


 disclosure of this information would constitute an


 unjustified invasion of personal privacy (Orders P-339 and P-


 808 (upheld on judicial review in Ontario Hydro v. Ontario


 (Information and Privacy Commissioner), [1996] O.J. No.


 1669, leave to appeal refused [1996] O.J. No. 3114 (C.A.)).


 


 Therefore, in order to substantiate a section 21(5) claim,


 the Ministry must provide sufficient evidence to establish


 that:


 


   1. Disclosure of the records (if they exist) would


       constitute an unjustified invasion of personal privacy;


       and


 


   2. Disclosure of the fact that records exist (or do not


       exist) would in itself convey information to the


       requester, and the nature of the information conveyed


       is such that disclosure would constitute an unjustified


       invasion of personal privacy.


 


 I will begin with the second requirement, since if it has not


 been established, the Ministry is precluded from claiming


 section 21(5) whether or not it can establish that disclosure


 of any existing records would constitute an unjustified


 invasion of personal privacy. [page433]


 


 To satisfy the second requirement, the Ministry must


 demonstrate that disclosure of the fact that records exist


 (or do not exist) would in itself convey information to


 the appellant, and the nature of the conveyed information


 would itself constitute an unjustified invasion of personal


 privacy.


 


 [10] The Commissioner refers to Order P-339, where he
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considered the same issue. The Commissioner's reasons in that


case were similar to those before this court, with the addition


of the following paragraph:


 


 In my view, the head has confused the exercise of discretion


 under 21(5) with the analysis of the exemption claim under


 section 21. By simply confirming that records associated with


 an investigation exist, the head is not confirming that any


 identifiable individual was investigated. Rather, the head is


 merely confirming that records associated with such a process


 exist, without indicating the parties involved. In my view,


 there is no unjustified invasion of personal privacy in these


 circumstances.


 


 [11] In Order P-808, another Commissioner gave similar


reasons with respect to the interpretation of s. 21(5) and held


that, to suppress information about the existence of documents,


a ministry must apply the same two-pronged test. Order P-808


was reviewed by this court in Ontario Hydro v. Ontario


(Information and Privacy Commissioner), supra. This court,


in that review, held that:


 


 The requirement that Hydro must establish the disclosure of


 the records would constitute an unjustified invasion of


 personal privacy, before it could refuse to confirm or deny


 the existence of the records . . . was not unreasonable in


 our judgment.


 


 [12] The existence issue was not at issue before the


Divisional Court and, hence, I agree with Blair R.S.J. that it


has not been previously considered by this court.


 


The Commissioner's Interpretation


 


 [13] The case law, reviewed by Blair R.S.J., establishes that


reasonableness is an appropriate standard for this court to


apply in reviewing a commissioner's decision with respect to s.


21. The Supreme Court of Canada recently revisited the


parameters of reasonableness in Law Society (New Brunswick) v.


Ryan, [2003] S.C.J. No. 17, 223 D.L.R. (4th) 577 at paras. 53


and 55:
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 A decision may be unreasonable without being patently


 unreasonable when the defect in the decision is less obvious


 and might only be discovered after "significant searching or


 testing" (Southam, supra, at paras. 57). Explaining the


 defect may require a detailed exposition to show that there


 are no lines of reasoning supporting the decision which could


 reasonably lead that tribunal to reach the decision it did.


 [page434]


 


                           . . . . .


 


 A decision will be unreasonable only if there is no line of


 analysis within the given reasons that could reasonably lead


 the tribunal from the evidence before it to the conclusion at


 which it arrived. If any of the reasons that are sufficient


 to support the conclusion are tenable in the sense that they


 can stand up to a somewhat probing examination, then the


 decision will not be unreasonable and a reviewing court must


 not interfere (see Southam, supra, at paras. 56). This means


 that a decision may satisfy the reasonableness standard if it


 is supported by a tenable explanation even if this


 explanation is not one that the reviewing court finds


 compelling (see Southam, supra, at paras. 79).


 


 [14] As Blair R.S.J. succinctly points out, the Commissioner


brings to bear a body of experience and special expertise in


the interpretation of his home statute. This statute is a


comprehensive and critically important one that balances the


twin objectives of access to government information with the


right to personal privacy. The Commissioner has developed a


body of precedent on the interpretation of the statute


reflective of his expertise in considering the FIPPA's


application: Ontario (Workers' Compensation Board) v. Ontario


(Assistant Information and Privacy Commissioner) (1998), 41


O.R. (3d) 464, 164 D.L.R. (4th) 129 (C.A.). As Archie Campbell


J. said in John Doe v. Ontario (Information & Privacy


Commissioner) (1993), 13 O.R. (3d) 767, 106 D.L.R. (4th) 140


(Div. Ct.); at p. 783 O.R.:


 


 . . . Central to [the Commission's] task, and at the heart of
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 its specialized expertise, is the commissioner's


 interpretation and application of its statute and in


 particular, the sections under consideration, being ss. 21,


 22, and 23, which regulate the core function of information


 management.


 


 [15] The case before us, which rests on an interpretation of


s. 21(5), engages the very core of the commissioner's


expertise. In the hypothetical situation before the


Commissioner, the disclosure of a record would disclose private


information, but disclosure of the record's existence would


not. The Commissioner held that the Ministry improperly


exercised its discretion when it refused to confirm or deny the


existence of a document. This is because the Commissioner found


that discretion to suppress information about the mere


existence of a document could only be exercised where the


disclosure of the document's very existence could reveal


private information. If disclosing the existence or non-


existence of a record would not in and of itself convey


private information, the document must be disclosed. The fact


that disclosure of a record would disclose private information


was not enough to allow the Ministry to refuse to provide


information as to a record's existence where such disclosure


would not convey private information.


 


 [16] The Ministry's initial position supported the


Commissioner's finding. Before the Commissioner, the Ministry


accepted [page435] that for the s. 21(5) analysis, a ministry


must establish both that the disclosure of the document and


whether the document existed would constitute an unjustified


invasion of personal privacy. The Ministry's submissions


focused on the argument that the records (if they existed), and


disclosure of whether they did or did not exist, would both


disclose private information. This is an argument the


Commissioner did not accept.


 


 [17] The Commissioner was clearly concerned that an


untrammelled discretion would permit suppression of the


existence of a document even where personal privacy was not at


stake. Section 21(5), if subject to only one interpretation, as


the Ministry now argues, would give a ministry, an interested
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party in the issue, the opportunity to suppress very basic


information on the existence issue -- and hence to override one


of the two major objectives of the legislation -- even where


the other objective was not engaged.


 


 [18] No other provision in the legislation specifically


addresses the question of what to do if disclosure of the


record's existence would not convey private information. If the


interpretation now proposed by the Ministry is correct, there


is a gap in the legislation. In his reasons, the Commissioner


takes a pragmatic and functional approach to interpreting the


provision. Read together with the Commission's earlier


decisions, this interpretation is consistent with legislative


intent and avoids the alternative of leaving the legislation


with an unfilled gap. The Commissioner's reasons do not write


words into the subsection, but rather, in the Commissioner's


view, place reasonable restrictions on the words already there:


he puts parameters on the Ministry's discretion to prevent it


from suppressing basic information when there is no reason to


do so.


 


 [19] When reviewing the Commissioner's reasoning it is


important to bear in mind his position as an independent body.


The Commissioner objectively assesses the issues at stake quite


differently than would a requester, an affected person, or a


ministry. The requester -- in this case the media -- has an


obvious interest in obtaining the information, or an affected


person, or a ministry, which may also have its own interest


either in releasing or suppressing certain information.


 


 [20] It is important to review the Commissioner's reasons in


the context of FIPPA's structure. As Blair R.S.J. notes in


para. 30 of his reasons, Part II of FIPPA provides for freedom


of information. It does so with the following language:


 


   10(1) Every person has a right of access to a record or a


 part of a record in the custody or under the control of an


 institution unless,


 


       (a) the record or the part of the record falls within


           one of the exemptions under sections 12 to 22;
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           . . . [page436]


 


 [21] Section 21 provides mandatory exemptions from access to


information to protect an affected person's privacy. It does so


by giving a ministry an extra mechanism to protect that


privacy. The section supplies that protection by giving the


ministry official (subject to an appeal to the Commissioner) a


discretion to refuse to even confirm or deny the existence of a


record where to do so would convey private information about an


affected person. The Commissioner held that this ministry


discretion is limited and should only be exercised "in rare


circumstances". He held that, to exercise this discretion, the


ministry must be able to establish not only that the record


itself would disclose private information, but so too would


disclosure of its very existence or non-existence.


 


 [22] Such an interpretation conforms to the objectives of the


legislation: it allows access to information where the


information does not impinge on personal privacy. This is in


contrast to the interpretation urged by the ministry, which


would deny access to information even where privacy was not at


issue. Such an interpretation, in the Commissioner's view,


would not advance the "right to know" objective of government


accountability and transparency.


 


 [23] The Commissioner is alive to the profound denial of


basic information that can occur when a ministry can suppress


information as to whether or not a document even exists. The


Commissioner said that this puts the requester in "a different


position than other requesters who have been told there are


records but are denied access to them". While the Commissioner


does not elaborate, he appears to be of the view that a refusal


to confirm or deny the existence of a record is more


restrictive of access to information than is a refusal to


produce the requested records at issue. This is also evident in


his comment that s. 21(5) gives government institutions a


"significant discretionary power which should be exercised


only in rare cases." In other words, a ministry's discretion on


the existence issue should be limited; discretion is never


completely unfettered.
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 [24] Without discussing the broad objectives of FIPPA, the


Commissioner's decision limits the Ministry's discretion by


requiring, as a first step to its exercise, that disclosure of


whether the record exists would convey private information.


While his reasons do not elaborate, this "first step"


requirement reflects the Commissioner's opinion that there


would be no justification in restricting the public's knowledge


about the mere existence of documents where the fact of their


existence or non-existence would convey no personal


information.


 


 [25] The Commissioner then considered, and rejected, the


Ministry's position that disclosure of the facts that any


records exist, if they did exist, would convey personal


information. He set out [page437] the affected person's


representations and the requester's position that, in essence,


some records obviously existed. The Commissioner concluded that


"section 21(5) has no application in the context of this


appeal." The remainder of the Commissioner's reasons, which


deal with the application of other FIPPA provisions,


demonstrate his appreciation of the need to balance rights of


access to information with rights to personal privacy.


 


 [26] The Commissioner was thus concerned with the parameters


of a ministry's discretion. He was not reading additional words


into the legislation, but rather holding that a ministry's


discretion was circumscribed. It can be taken from his reasons,


when read as a whole, that he interpreted a ministry's


discretion in a manner consistent with a requester's "right to


know", balanced by an affected person's right to personal


privacy. He decided that government officials charged with


making such decisions, in exercising their discretion, should


consider whether disclosure of the existence or non-existence


of the document would itself convey private information.


 


 [27] This interpretation is consistent with the purpose of


encouraging and facilitating access to information provided


that doing so does not infringe one's right to personal


privacy. The legislature has assigned the Commissioner the


delicate task of balancing these objectives. No one single


interpretation of s. 21(5) can be said to be right.
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 [28] In these circumstances I am not prepared to find that


the Commissioner's decision is either unreasonable or


irrational. I am mindful that it is not my task to ask if the


Commissioner's interpretation was correct. The legislature


chose the Commissioner to develop an expertise in this


legislation and he has done so. In my view, his reasons, in the


circumstances of this particular case, are reasonable, logical


and are supported by a tenable explanation. I would not


interfere with his decision.


 


Issue Not Raised Before the Commissioner


 


 [29] Even though I am not satisfied that the Commissioner's


decision is unreasonable, it is clear from para. 9 of these


reasons that the Commissioner did not give the existence issue


an extensive analysis. This is because his decision to invoke a


two-pronged s. 21(5) analysis, as had been done in Orders P-808


and P-339, was not challenged. The absence of contention on the


issue may explain the brevity of the Commissioner's reasons for


its application.


 


 [30] If this court were reviewing the decision of a tribunal


with no significant expertise in the area, the standard of


review would be correctness. The court could hear full argument


on the interpretation issue and draw its own conclusion as to


whether the [page438] tribunal was correct. If the standard of


review was that of patent unreasonableness, the court would be


very wary to overturn the decision unless it was "clearly


irrational" or "not in accordance with reason": Canada


(Attorney General) v. Public Service Alliance of Canada,


[1993] 1 S.C.R. 941, 101 D.L.R. (4th) 673, at pp. 963-64


S.C.R., per Cory J. It is different, however, when the standard


of review is reasonableness. This standard requires a "probing


examination" of the tribunal's reasoning and, before setting


aside the decision, a finding that the tribunal could not


reasonably have reached the decision it did.


 


 [31] The Supreme Court of Canada, in Law Society (New


Brunswick) v. Ryan, supra at paras. 50 and 51, explored the


process of determining "correctness" and "reasonableness":
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 When undertaking a correctness review, the court may


 undertake its own reasoning process to arrive at the result


 it judges correct. In contrast, when deciding whether an


 administrative action was unreasonable, a court should not at


 any point ask itself what the correct decision would have


 been. Applying the standard of reasonableness gives effect to


 the legislative intention that a specialized body will have


 the primary responsibility of deciding the issue according to


 its own process and for its own reasons. . . .


 


 Unlike a review for correctness, there will often be no


 single right answer to the questions that are under review


 against the standard of reasonableness. For example, when a


 decision must be taken according to a set of objectives that


 exist in tension with each other, there may be no particular


 trade-off that is superior to all others. Even if there could


 be, notionally, a single best answer, it is not the court's


 role to seek this out when deciding if the decision was


 unreasonable.


 


 [32] The Commissioner's reasons did give indications of the


principles he applied but do not provide a detailed analysis of


the context of s. 21(5), or balance the purposes of the


legislation, although they do reflect a concern about the broad


discretionary power given to the Ministry to suppress


information as to the "mere existence" of records.


 


 [33] This case presents a classic example of balancing


"objectives that exist in tension with each other": the


right to access to information and the right to protection of


privacy. The Commissioner has acknowledged experience and


expertise in that balancing process in interpreting his home


statute, an expertise not shared by this court. The tribunal is


one created by the legislature to provide independent review of


government decisions to release or refuse information.


 


 [34] As a general rule, an appellate court will not consider


new grounds that are raised for the first time on an appeal.


The reason for this rests on the inherent unfairness of


requiring a respondent to respond to new grounds of appeal, the


20
03


 C
an


LI
I 4


93
87


 (
O


N
 S


C
D


C
)







foundation for which was not established at trial. If the


ground had been raised [page439] in the first instance, the


respondent may well have called different evidence and made


different submissions. This general rule does not apply where


the respondent is not so prejudiced and where the evidentiary


foundation has been laid. The appellate court can then decide


the issue on the basis of the material before it. In such a


situation, however, the appellate court is considering a trial


judge's legal interpretation on the correctness standard.


 


 [35] It is different when the standard is reasonableness. In


that situation, a reviewing court would considerably benefit


from the tribunal's full analysis, particularly where that


tribunal has an acknowledged expertise in the area under


review, such as s. 21 of FIPPA.


 


 [36] I would be reluctant, therefore, to set aside the


Commissioner's decision on the basis that his reasons do not


stand up to scrutiny on an interpretive point that was not


argued before him. Without the benefit of full reasons from the


Commissioner, particularly in a situation where his


interpretation was neither novel nor challenged, I hesitate to


accede to the Ministry's request to come to a contrary


interpretation. This s. 21(5) interpretation argument should


not have been raised for the first time on a judicial review


application.


 


 [37] The Commissioner, however, was represented by counsel


and made submissions to this court on the reasonableness of his


reasoning. He had an opportunity, in making those submissions,


to set out the statutory scheme, address the purpose of the


legislation, describe its importance, and submit that his


approach was responsive to FIPPA's purposes. In that sense, he


has had the opportunity to support his position. (I note, as


did Blair R.S.J., that the issue of the Commissioner's


appearance on such applications is under consideration by


another Divisional Court panel and this panel makes no comment


on the Commissioner's standing.)


 


 [38] In addition, the Commissioner did not object to the


applicant raising this issue for the first time on this review.
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In light of this and the Commissioner's further submissions, I


have considered the question of the reasonableness of the


Commissioner's decision and am not persuaded that, in the


circumstances of this case, that they are unreasonable.


 


Other Grounds of Review


 


 [39] I agree with the reasons of Blair R.S.J. and would not


give effect to the Ministry's remaining ground of review that


argues that the Commissioner correctly stated the correct test


but then applied a different and erroneous test of whether the


information was "publicly known". The Commissioner was simply


applying the second part of his two-pronged test to determine


that information [page440] as to any existence of a record did


not constitute an unjustified invasion of personal privacy. He


determined that there could be no such unjustified invasion


where an affected person, as opposed to a third party, had


already publicly disclosed the information.


 


Remaining Issue


 


 [40] A separate argument was advanced in the private record


about a decision unrelated to s. 21(5). On that issue, the


Commissioner balanced the factors both for and against


disclosure, matters at the core of his expertise, and his


decision is entitled to considerable deference. I would not set


aside the Commissioner's decision on the private record.


 


Order accordingly.


 


                             Notes


 


 Note 1: R.S.O. 1990, c. F.31 as amended.


 


 Note 2: Union des Employs des services, Local 298 c.


Bibeault, [1988] 2 S.C.R. 1048, 95 N.R. 161.


 


 Note 3: Pushpanathan v. Canada (Minister of Citizenship and


Immigration, [1998] 1 S.C.R. 982, 160 D.L.R. (4th) 193.


 


 Note 4: An "institution" is defined in s. 2(1) of the Act as
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meaning


 


   (a) a ministry of the Government of Ontario, and


 


   (b) any agency, board, commission, corporation or other


       body designated as an institution in the regulations.


 


 Note 5: The decisions were contained in Orders PO-1809 and


PO-1810, dated July 27, 2000. PO-1809 related to the request


of the journalist named John Doe.  PO-1810 related to the


request of the journalist named Jane Doe.


 


 Note 6: And in certain other excepted circumstances that are


listed but that do not apply to the subsection 21(5) argument.


 


 Note 7: March 21, 2000.
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 Administrative law -- Freedom of information -- Unjustified


invasion of personal privacy -- Section 21(5) of Freedom of


Information and Protection of Privacy Act providing that


Minister may refuse to confirm or deny existence of record if


disclosure of record would constitute unjustified invasion of


personal privacy -- Information and Privacy Commissioner


interpreting s. 21(5) to mean that Minister must establish that


disclosure of records would constitute unjustified invasion of


personal privacy and that disclosure of fact that records exist


(or do not exist) would in itself convey information to


requestor, such that disclosure would constitute unjustified


invasion of personal privacy -- Standard of review of


Commissioner's decision being that of reasonableness


simpliciter -- Commissioner's interpretation of s. 21(5) not
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being unreasonable -- Freedom of Information and Protection of


Privacy Act, R.S.O. 1990, c. F.31, s. 21(5).


 


 The Minister of Health responded to two requests for


information under the Freedom of Information and Protection of


Privacy Act by refusing to confirm or deny the existence of any


records responsive to the requests. He relied on s. 21(5) of


the Act, which states, "A head may refuse to confirm or deny


the existence of a record if disclosure of the record would


constitute an unjustified invasion of personal privacy." The


requestors appealed to the Information and Privacy


Commissioner. The Commissioner held that in order to


substantiate a s. 21(5) claim, the Ministry must provide


sufficient information to establish that: disclosure of the


records (if they exist) would constitute an unjustified


invasion of personal privacy; and disclosure of the fact that


records exist (or do not exist) would in itself convey


information to the requestor, and the nature of the information


conveyed is such that disclosure would constitute an


unjustified invasion of personal privacy. He went on to find


that the Minister  did not establish that if there were


responsive records, revealing their existence would itself


constitute an unjustified invasion of personal privacy. In


addition to dealing with s. 21(5), the Commissioner went on to


order that, assuming a particular report existed, the Minister


had to disclose its contents because to do so would not be an


unjustified invasion of personal privacy. The Minister applied


for judicial review of the Commissioner's decisions.


 


 Held, the application should be dismissed.


 


 Per Goudge J.A. (Moldaver J.A. concurring): The standard of


review of the Commissioner's decision was that of


reasonableness simpliciter. The Commissioner's interpretation


of s. 21(5) was reasonable. That interpretation constrained the


Minister's discretion in a way that reflected the Act's two


basic purposes (to give the public a right of access to


information held by the provincial government and to protect


the privacy of individuals with respect to that information)


and struck the same balance between them that is found


elsewhere in the Act. The [page322] fact that it was possible
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to read s. 21(5) as providing airtight protection to the


privacy interest so that the ministerial discretion to refuse


to confirm or deny existence of a report could be exercised


even if disclosure of that fact constituted little or no


invasion of personal privacy did not render the Commissioner's


interpretation unreasonable.


 


 The Commissioner's finding that if the Minister simply


confirmed the existence of reports responsive to the requests


(assuming there were any), that would not tell the


requestors anything not already implicitly known to them or


reveal anything about the contents of those reports, was not


unreasonable.


 


 The Commissioner's decision that disclosure of the reports,


if they existed, would not be an unjustified invasion of


personal privacy was not unreasonable. This issue lay at the


core of the Commissioner's expertise and his conclusion was


entitled to significant deference.


 


 Per Abella J.A. (dissenting): The standard of review of the


Commissioner's decision was that of reasonableness simpliciter.


The test applied by the Commissioner unreasonably fettered what


the Act has designated to be a wide discretion, and reduced it


to one available "only in rare cases". There is no overriding


rationale -- statutory or philosophical -- that would justify


circumscribing the protective discretion in s. 21(5) so


strongly. Section 21(5) is not vague, ambiguous or contextually


anomalous. It was open to the legislature to add language


curtailing the ambit of the head's discretion, as suggested by


the Commissioner. In the absence of any such language, it was


an unreasonable interpretive stretch to construe the provision


as he did.
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 GOUDGE J.A. (MOLDAVER J.A. concurring):--


 


Introduction


 


 [1] The Freedom of Information and Protection of Privacy Act,


R.S.O. 1990, c. F.31 ("the Act") provides Ontario with a


detailed and sophisticated regulatory scheme designed to give


the public a right of access to information held by the
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provincial government, but also to protect the privacy of


individuals with respect to that information. A number of


different questions arising from this scheme have found their


way to this court. This appeal adds to that list. The central


question concerns s. 21(5) of the Act and the test to be


applied when the head of a provincial institution, who cannot


disclose the contents of a record because that would constitute


an unjustified invasion of personal privacy, seeks to respond


to a request for information by refusing to confirm or deny the


very existence of the record.


 


 [2] The Information and Privacy Commissioner, who sits at the


apex of the statutory scheme, decided that in these


circumstances the head must find that disclosure of the


existence of the record would itself convey information to the


requester that would constitute an unjustified invasion of


personal privacy, even though the contents of the record


remained undisclosed. Only then can the head refuse to confirm


or deny the existence of the record.


 


 [3] The majority of the Divisional Court found this to be an


unreasonable decision, given the language of s. 21(5) of the


Act. Lang J. (as she then was) dissented, concluding that the


Commissioner's interpretation of the discretionary power given


to the head by s. 21(5) was neither unreasonable nor


irrational.


 


 [4] For the reasons that follow, I agree with Lang J. and I


would therefore allow the appeal.


 


Background


 


 [5] The fundamental purposes of the Act are twofold: to


provide a right of access to the public to information in the


control of the provincial government; and to protect the


privacy of individuals with respect to personal information


about them held by the provincial government. A corollary


purpose is that decisions on disclosure should be reviewed


independently of government. To that end the Act creates the


office of the Information and Privacy Commissioner and makes


the Commissioner an officer of the legislature responsible to
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it and not to the provincial government.


 


 [6] Section 1 of the Act sets this out clearly:


 


 1. The purposes of this Act are, [page324]


 


       (a) to provide a right of access to information under


           the control of institutions in accordance with the


           principles that,


 


           (i) information should be available to the public,


 


          (ii) necessary exemptions from the right of access


               should be limited and specific, and


 


         (iii) decisions on the disclosure of government


               information should be reviewed independently of


               government; and


 


       (b) to protect the privacy of individuals with respect


           to personal information about themselves held by


           institutions and to provide individuals with a


           right of access to that information.


 


 [7] When a request is received for access to information in a


record held by a ministry of government, the Act requires the


Minister as the "head" of the institution to balance the


considerations of access and privacy to determine whether to


disclose the contents of the record.


 


 [8] Where the subject of the request is personal information,


s. 21 guides the Minister's decision. Section 21(1) prohibits


the Minister from disclosing personal information unless one of


the specified exceptions is applicable, the most important of


which is that the disclosure does not constitute an unjustified


invasion of personal privacy. If an exception applies, the


Minister must disclose. Section 21(3) lists circumstances


deemed to be an unjustified invasion of privacy and s. 21(4)


lists other circumstances that are deemed not to be such an


invasion. Where neither of these subsections apply, s. 21(2)


sets out a number of factors which the Minister must consider
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in deciding whether disclosure of the personal information


constitutes an unjustified invasion of personal privacy. In


other words, the Minister is to use these factors in applying


the test of "unjustified invasion of personal privacy" created


by the Act to balance the right of access and the protection of


individual privacy.


 


 [9] Section 21(5) is the critical section in this appeal. It


speaks not to the disclosure of the contents of a record of


personal information, but to the Minister's discretion to


refuse to acknowledge that such a record exists at all. It


says, "A head may refuse to confirm or deny the existence of a


record if disclosure of the record would constitute an


unjustified invasion of personal privacy."


 


 [10] Section 50 of the Act gives the person who made the


access request the right to appeal any decision of a Minister


to the Commissioner. The sections that follow give the


Commissioner quite unique powers in conducting the appeal.


Section 51 allows the Commissioner to authorize a mediator to


attempt to settle a matter. Section 52 allows the Commissioner


to review the Minister's [page325] decision by conducting an


inquiry in which the Statutory Powers Procedure Act, R.S.O.


1990, c. S.22 and its procedural protections do not apply and


in which the Commissioner has powers of entry and compelled


production. Then s. 54(1) of the Act provides, "After all of


the evidence for an inquiry has been received, the Commissioner


shall make an order disposing of the issues raised by the


appeal."


 


 [11] Although the Act contains no privative clause protecting


the Commissioner's decision, there is also no provision


authorizing an appeal from that decision.


 


 [12] Finally, in s. 59, the Commissioner is given broad


powers apart from deciding individual appeals, which include


giving advice on the privacy protection implications of


proposed legislation and conducting research and public


education relevant to the Act and its purposes.


 


 [13] The context for this appeal is a dispute between an


20
04


 C
an


LI
I 4


36
93


 (
O


N
 C


A
)







individual and the Ministry of Health and Long-Term Care over


the level of public funding provided by the Minister for the


home care for that individual. The individual took his case to


the Public Services Board, which was empowered to adjudicate


the dispute, and that action led to considerable public


discussion, debate in the provincial legislature, and


significant media interest. When the individual withdrew his


appeal, two journalists applied under the Act for access to any


records that would explain the withdrawal, including the


details of any settlement made by the Ministry with the


individual.


 


 [14] The Minister responded to both requests by relying on s.


21(5) of the Act. The Minister simply refused to confirm or


deny the existence of any records responsive to the requests.


 


 [15] Both requesters appealed to the Commissioner. In both


cases, the Commissioner declined to uphold the Minister's


decision to refuse to confirm or deny the existence of any


records. He set out his reasoning concerning the operation of


s. 21(5) as follows:


 


 A requester in a section 21(5) situation is in a very


 different position than other requesters who have been denied


 access under the Act. By invoking section 21(5), an


 institution is denying the requester the right to know


 whether a record exists, even if it does not. This section


 gives institutions a significant discretionary power which


 should be exercised only in rare cases (Order P-339).


 


 An institution relying on this section must do more than


 merely indicate that the disclosure of the record would


 constitute an unjustified invasion of personal privacy. It


 must provide sufficient evidence to demonstrate that


 disclosure of the mere existence of the requested records


 would convey information to the requester, and that the


 disclosure of this information would constitute an


 unjustified invasion of personal privacy (Orders P-339 and


 [page326] P-808 (upheld on judicial review in Ontario


 Hydro v. Ontario (Information and Privacy Commissioner),


 [1996] O.J. No. 1669, leave to appeal refused [1996] O.J.
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 No. 3114 (C.A.))


 


 Therefore, in order to substantiate a section 21(5) claim,


 the Ministry must provide sufficient evidence to establish


 that:


 


   1. Disclosure of the records (if they exist) would


       constitute an unjustified invasion of personal privacy;


       and


 


   2. Disclosure of the fact that records exist (or do not


       exist) would in itself convey information to the


       requester, and the nature of the information conveyed


       is such that disclosure would constitute an unjustified


       invasion of personal privacy.


 


 [16] He then went on to find that the Minister did not


establish that if there were responsive records, revealing


their existence would itself constitute an unjustified invasion


of personal privacy.


 


 [17] The Minister did not contest this second requirement


before the Commissioner. It did so for the first time before


the Divisional Court. On the appeal to the Commissioner, the


Minister simply argued that if there were responsive records,


revealing their existence would constitute an unjustified


invasion of personal privacy. The Commissioner disagreed and


found to the contrary.


 


 [18] The Minister applied for judicial review of both


decisions. Counsel for the Commissioner responded to the


application, but no one appeared for the two requesters.


 


 [19] Both in the Divisional Court and in this court the two


principal issues were, first, the proper standard of review to


be applied to the two-part test that the Commissioner found


must be met if the Minister seeks to engage s. 21(5) of the Act


and, second, whether that test survives the application of that


standard of review.


 


 [20] There were two subsidiary issues as well. The first was


20
04


 C
an


LI
I 4


36
93


 (
O


N
 C


A
)







if the two-part test was one which the Commissioner could


properly apply, was there any basis to interfere with his


conclusion that the Minister had not met the second part of the


test? The other did not relate to s. 21(5) at all but rather to


the Commissioner's decision that if a certain particular record


does exist, its contents must be disclosed in response to the


requests. The issue was whether there was any basis to


interfere with that finding.


 


 [21] The majority of the Divisional Court and Lang J. agreed


that the proper standard of review was that of reasonableness.


They parted company however on the second main question. The


majority found that the Commissioner's two-part test is an


interpretation of s. 21(5) that the language of the subsection


cannot reasonably bear because the second part of the test


(i.e., whether [page327] revealing the existence of a record


would itself be an unjustified invasion of personal privacy)


then becomes a statutory test not found in the subsection. The


majority saw s. 21(5) as a protective mechanism to ensure


airtight protection for a report where disclosure of its


contents would be an unjustified invasion of personal privacy.


In their view, the subsection permits the Minister to refuse to


confirm or deny the existence of such a report where that


minimal disclosure would not affect the individual's privacy in


any unjustified way.


 


 [22] On the other hand, Lang J. found that the two-part test


is reasonable because the second part of the test merely


circumscribes the discretion given to the Minister by s. 21(5)


in a way that is consistent with the purposes of the Act.


 


 [23] On the first subsidiary issue, both the majority and


Lang J. agreed that if the Commissioner's two-part test is


reasonable, there is no basis to interfere with his application


of that test in these circumstances.


 


 [24] On the final issue, the majority held that because the


Commissioner's two-part test was unreasonable, thereby


restoring the Minister's decision to refuse to confirm or deny


the existence of any records, the Commissioner's order to


disclose the contents of a specific record (assuming such a
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record exists) must fall. Lang J. on the other hand found no


basis to interfere with this particular order.


 


Analysis


 


 [25] I propose to deal with the same issues as the Divisional


Court did, recognizing as it did, that the two principal issues


warrant most of the attention.


 


The First Issue - The Standard of Review


 


 [26] The pragmatic and functional analysis to be used in


determining the appropriate standard of review is by now well-


known. The four contextual factors to be considered assist


in the basic task, namely ascertaining the extent of judicial


review that the legislature intended for a particular decision


of an administrative agency, here the Commissioner's decision


that the Minister could not invoke s. 21(5).


 


 [27] The first contextual factor is whether the legislation


speaks expressly to the role of the court in reviewing the


administrative decision, either by providing a privative clause


or a statutory right of appeal. The former favours a more


deferential standard of review, the latter a more searching


standard of review. In this case, the Act provides for neither.


It does not point [page328] to either the significant deference


of patent unreasonableness or to the strict scrutiny of


correctness.


 


 [28] The second contextual factor is the relative expertise


of the Commissioner and the court both in relation to the Act


generally and to the particular decision under review. One of


the principles the Act is expressly founded on is that


disclosure decisions should be reviewed independently of


government. It creates the office of the Commissioner to


deliver on that principle and gives to the Commissioner broad


and unique powers of inquiry to review those decisions. It


constitutes the Commissioner as a specialized decision maker.


In my view, this implies that the legislature sees the


Commissioner as the appropriate reviewer of disclosure


decisions by government. The very structuring of the office and
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the specialized tools given to it to discharge one of the Act's


explicit objectives suggests that the courts should exercise


deference in relation to the Commissioner's decisions.


 


 [29] In John Doe v. Ontario (Information & Privacy


Commissioner) (1993), 13 O.R. (3d) 767, 106 D.L.R. (4th) 140


(Div. Ct.), Campbell and Dunnet JJ. eloquently articulated


the role given to the Commissioner. They said this at pp.


781-83 O.R.:


 


 Unlike the tribunal under the CHRA, [Canadian Human Rights


 Act] the commissioner is at the apex of a complex and novel


 administrative scheme, involving the regulation of the


 dissemination of the information in the hands of hundreds of


 heads of government agencies, whose decision-making under the


 Act reaches a final administrative focus in such appeals.


 


                           . . . . .


 


   Accordingly, the commissioner is required to develop and


 apply expertise in the management of many kinds of government


 information, thereby acquiring a unique range of expertise


 not shared by the courts. The wide range of the


 commissioner's mandate is beyond areas typically associated


 with the court's expertise. To paraphrase the language used


 by Dickson C.J.C., as he then was, in New Brunswick Liquor


 Corp. v. Canadian Union of Public Employees, Local 963,


 supra, the commission is a specialized agency which


 administers a comprehensive statute regulating the release


 and retention of government information. In the


 administration of that regime, the commissioner is called


 upon not only to find facts and decide questions of law, but


 also to exercise an understanding of the body of specialized


 expertise that is beginning to develop around systems for


 access to government information and the protection of


 personal data. The statute calls for a delicate balance


 between the need to provide acces s to government records and


 the right to the protection of personal privacy. Sensitivity


 and expertise on the part of the commissioner is all the more


 required if the twin purposes of the legislation are to be


 met.


20
04


 C
an


LI
I 4


36
93


 (
O


N
 C


A
)







 


   The commission has issued over 500 orders in the five years


 since its creation [by 1998, 2,000 and now significantly


 more], resulting in an expertise acquired on a daily basis in


 the management of government information. [page329]


 


   Faced with the task of developing and applying the new


 statutory concept of unjustified invasion of privacy, one of


 the touchstones of its unique regulatory scheme, the


 commission is performing the same task begun years ago by


 labour tribunals in the development of then novel concepts,


 such as unfair labour practices. Central to its task, and at


 the heart of its specialized expertise, is the commissioner's


 interpretation and application of its statute and in


 particular, the sections under consideration, being ss. 21,


 22 and 23, which regulate the core function of information


 management.


 


 [30] Much of this passage has already been cited with


approval by this court. See, for example, Ontario (Workers'


Compensation Board) v. Ontario (Assistant Information and


Privacy Commissioner) (1998), 41 O.R (3d) 464, 164 D.L.R. (4th)


129 (C.A.), at pp. 472-73 O.R.


 


 [31] In every review of disclosure decisions by government,


the Commissioner is required by the Act to strike the delicate


balance required between its two fundamental purposes,


providing the public with the right of access to information


held by government and protecting of the privacy of individuals


with respect to that information. This is not a task for which


the courts can claim the same familiarity or specialized


experience.


 


 [32] The disclosure decision under review here required the


striking of that delicate balance in the specific context of s.


21(5). The elaboration of the requirements of that subsection


undertaken by the Commissioner constitutes an interpretation by


him of his constituent legislation. Where a tribunal with broad


relative expertise must bring that expertise to the task of


interpreting a specific provision of its own legislation, the


courts should exercise considerable deference. See Pezim v.
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British Columbia (Superintendent of Brokers), [1994] 2 S.C.R.


557, 114 D.L.R. (4th) 385.


 


 [33] Finally, the legislation calls on the Commissioner not


just to decide individual appeals but to give general policy


advice. This is another reflection of the Commissioner's


relative expertise that suggests the need for judicial


deference.


 


 [34] The third contextual factor is the broad purpose of the


Act as a whole and of s. 21(5) in particular. In my view, the


Act is conceived as a mechanism to advance the right of the


public to access information in the hands of government, to


protect the privacy of individuals with respect to that


information, and to balance the tension between those two


objectives. The Commissioner's role is central to advancing


this legislative purpose both by resolving particular disputes


and by providing general policy advice. In resolving disputes


such as this one, the Commissioner is not addressing a binary


dispute between two private individuals. The dispute is not


limited to the Ministry and the requesters because it involves


the privacy of another individual. All three made


representations to the Commissioner. More fundamentally


however, it is a conflict [page330] between the public interest


and access to information and the individual interest in


personal privacy. This requires the consideration of much


broader interests than just those of two opposing litigants and


reflects a dispute that is more polycentric than bipolar. Thus,


the broad purpose of the Act as a whole and s. 21(5) in


particular is consistent with a less searching rather than a


more searching standard of review.


 


 [35] Finally, the nature of the problem before the


Commissioner must be considered. The Commissioner decided the


nature of the test to be met by the Minister under s. 21(5) in


order to refuse to confirm or deny the existence of a record.


He then applied that test to the facts of this case.


 


 [36] While the latter involves a question of mixed fact and


law, there is no doubt that in interpreting the meaning of s.


21(5) the Commissioner was addressing a pure question of law.
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Particularly where statutory interpretation is involved, the


tribunal's answer to a question of law will not attract


judicial deference, given the court's own expertise in such


matters, unless the legal question is "at the core" of the


tribunal's expertise. See Monsanto Canada Inc. v. Ontario


(Superintendent of Financial Services), [2004] 3 S.C.R. 152,


41 C.C.P.B. 106.


 


 [37] Section 21(5) provides that the Minister has discretion


to refuse to confirm or deny the existence of a record


disclosure of which would constitute an unjustified invasion of


personal privacy. The question of law for the Commissioner was


the constraint, if any, placed by the Act on the exercise of


that discretion. From the time of Roncarelli v. Duplessis,


[1959] S.C.R. 121, 16 D.L.R. (2d) 689, it has been clear


that such a statutory discretion cannot be absolute and


untrammelled but must be read in light of the policy and


objects of the statute granting it. See C.U.P.E. v. Ontario


(Minister of Labour), [2003] 1 S.C.R. 539, 226 D.L.R. (4th)


193, at paras. 91-94, Binnie J.


 


 [38] Here the Commissioner was required to determine the


reach of the Minister's discretion in light of the Act's two


fundamental purposes, the right of public access and the


protection of individual privacy, and the need to balance them.


In my view, this goes precisely to the core of his expertise.


It is the essence of his mandate, both in deciding individual


appeals and providing general advice. Hence even though the


nature of the problem before the Commissioner involves a pure


question of law, that does not dictate strict scrutiny by the


court.


 


 [39] When these factors are viewed together, I conclude that


they all suggest that a moderate deference be accorded to the


Commissioner's decision. None suggest the greater deference of


the patently unreasonable standard nor the strict scrutiny of


the [page331] correctness standard. Rather, reasonableness is


the proper standard of review to be applied to the


Commissioner's decision.


 


The Second Issue - The Reasonableness of the Commissioner's
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Statutory Interpretation


 


 [40] In Canada (Director of Investigation and Research) v.


Southam Inc., [1997] 1 S.C.R. 748, 144 D.L.R. (4th) 1, the


Supreme Court of Canada elaborated on the content of the


reasonableness standard of review at para. 56:


 


   I conclude that the third standard should be whether the


 decision of the Tribunal is unreasonable . . . . An


 unreasonable decision is one that, in the main, is not


 supported by any reasons that can stand up to a somewhat


 probing examination. Accordingly, a court reviewing a


 conclusion on the reasonableness standard must look to see


 whether any reasons support it.


 


 [41] To repeat, s. 21(5) of the Act says: "A head may refuse


to confirm or deny the existence of a record if disclosure of


the record would constitute an unjustified invasion of personal


privacy."


 


 [42] The Commissioner's reasons for decision begin with the


obvious, namely that the subsection gives the Minister a


significant discretionary power. The Commissioner went on to


find that to invoke s. 21(5) the Minister must be able to


demonstrate both that the disclosure of the records (if they


exist) would constitute an unjustified invasion of personal


privacy and that the disclosure of the fact that the records


exist would in itself convey information to the requesters,


disclosure of which would constitute an unjust invasion of


personal privacy.


 


 [43] All parties agree that the first requirement is mandated


by s. 21(5). It is the second that is in issue, namely, where


the first requirement is met, whether the Minister's discretion


to refuse to confirm or deny the very existence of the records


is constrained by his obligation to show that disclosing the


fact of their existence would itself constitute an unjustified


invasion of personal privacy. The question is whether this is a


reasonable interpretation of s. 21(5). In my view it is.


 


 [44] All agree that where the disclosure of the contents of a
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record would be an unjustified invasion, s. 21(5) gives the


Minister a discretion to refuse to confirm or deny the


existence of that record. There is also no doubt that the


Minister's discretion in s. 21(5) is properly constrained by


the policy and the objects of the Act under which it is


granted. This proposition is not contested by the respondent.


Although there is no express language in the subsection


limiting the exercise of that discretion, the law requires that


it be read in accordance with the objects and purposes of the


Act. Indeed this is the essence of the contextual [page332]


approach to statutory interpretation. In C.U.P.E., supra,


Binnie J. put it this way at para. 106:


 


 This contextual approach accords with the previously


 mentioned dictum of Rand J. in Roncarelli, supra, that "there


 is always a perspective within which a statute is intended


 [by the legislature] to operate" (p. 140), and Lord Reid's


 caution in Padfield, supra, that the particular wording of a


 ministerial power is to be read in light of "the policy and


 objects of the Act" (p. 1030).


 


 [45] The Commissioner's reading of s. 21(5) requires that in


order to exercise his discretion to refuse to confirm or deny


the report's existence, the Minister must be able to show that


disclosure of its mere existence would itself be an unjustified


invasion of personal privacy. It puts a constraint on that


discretion that is a reasonable reflection of the policy and


purposes of the Act. In other words, it is a reasonable


interpretation of the subsection and its grant of ministerial


discretion, given the fundamental purposes of the Act.


 


 [46] The scheme of the Act is designed both to advance public


access to information and protection of individual privacy and


also to provide the necessary balancing of these purposes. In


s. 21(1)(f), the Act itself uses the concept of an unjustified


invasion of personal privacy to strike the balance between


access and privacy with respect to personal information


contained in a report. This threshold for disclosure gives


sufficient right of public access while sufficiently protecting


individual privacy. The Commissioner's reading of s. 21(5) uses


the same concept for the same purpose where the information is
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the fact of the existence of a report rather than its contents.


The Minister has discretion to refuse to confirm or deny that


fact if its disclosure would constitute an unjustified invasion


of personal privacy. This recognizes the need to provide some


right of public access to that fact but also the need to


provide some protection of individual privacy with respect to


it. The Commissioner reads  the discretion given by the


subsection to be constrained in this way in reflection of the


Act's fundamental purposes and the balance required to be


struck between them. In my view, this is a reasonable


interpretation particularly given that the Act itself uses the


same concept to define the threshold for disclosure of personal


information contained in a report. To balance the fundamental


purposes of the Act this way where the information concerned is


the fact of the existence of such a report cannot be said to be


an unreasonable reading of the subsection. It is a reasonable


constraint on the Minister's discretion in light of the scheme


of the Act and its purposes.


 


 [47] This was the conclusion reached by Lang J. Where she and


I part company with the majority of the Divisional Court is


that [page333] they would strike the balance between access and


privacy differently and would read s. 21(5) to provide airtight


protection to the privacy interest so that the ministerial


discretion to refuse to confirm or deny existence of a report


could be exercised even if disclosure of that fact constituted


little or no invasion of personal privacy. Although that might


be another possible interpretation of the grant of discretion


in s. 21(5) that would strike a different balance between


access and privacy, it does not render the Commissioner's


interpretation unreasonable. Rather the Commissioner's


interpretation reflects the same balance between access and


privacy that the legislature itself has used in the Act.


 


 [48] In summary, the Commissioner's interpretation of s.


21(5) constrains the Minister's discretion in a way that


reflects the Act's two basic purposes and strikes the same


balance between them that is found elsewhere in the Act. The


interpretation is rationally supportable. Although these


supporting reasons were fully developed by the counsel for the


Commissioner in the judicial review process, they are not
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articulated in the Commissioner's own reasons. This simply


reflects the fact that before him no one contested the


constraint on the Minister's discretion. In the end, the


Commissioner's reading of s. 21(5) and the limits on the


discretion it confers, is supported by reasons that can stand


up to a somewhat probing examination.


 


The Third Issue - The Application of the Test to this Case


 


 [49] The respondent argues in the alternative that if the


Commissioner's interpretation of s. 21(5) stands, the Minister


would disclose information that would be an unjustified


invasion of personal privacy if he went beyond refusing to


confirm or deny the existence of any reports responsive to the


requests. The respondent bases this on the particular wording


of the requests.


 


 [50] I agree with both the majority of the Divisional Court


and Lang J. that the Commissioner's finding on the merits of


the appeal falls squarely within his expertise. It deserves


significant deference in this court.


 


 [51] The Commissioner found that if the Minister simply


confirmed the existence of such reports (assuming there were


any), that would not tell the requesters anything not already


implicitly known to them nor would it reveal anything about the


contents of those reports, assuming they existed. Neither


finding is unreasonable. Moreover, it is hardly unreasonable to


focus not on the wording of the request but on the possible


response to assess the information that that response might


convey and its impact on the privacy of the individual


concerned. This ground of appeal therefore fails. [page334]


 


The Fourth Issue - The Commissioner's Specific Disclosure


Decision


 


 [52] In addition to dealing with s. 21(5), the Commissioner


went on to order that, assuming a particular report exists, the


Minister would have to disclose its contents because to do so


would not be an unjustified invasion of personal privacy.
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 [53] Without commenting on that conclusion the majority of


the Divisional Court set aside this order because it found that


the Minister could exercise his discretion under s. 21(5) to


refuse to confirm or deny responsive records altogether. In my


view, the majority erred in doing so because the Minister's


discretion under s. 21(5) can only arise if the disclosure of


the contents of the report would constitute an unjustified


invasion of personal privacy. Since the majority did not


question the Commissioner's conclusion to the opposite effect,


it erred in finding that the Minister's discretion under s.


21(5) could be applied to such a record if it existed.


 


 [54] Nor was the Commissioner unreasonable in his conclusion


that disclosure of the contents of the particular report,


assuming it existed, would not be an unjustified invasion of


personal privacy. In doing so he found that the presumed


unjustified invasion in s. 21(3)(a) had no application here nor


did the factors favouring nondisclosure found in s. 21(2)(f)


and (h). In my opinion, the application of these statutory


provisions to the facts of a case lies at the core of the


Commissioner's expertise. The court can interfere with this


conclusion only with the exercise of significant deference. The


Commissioner offered no statutory interpretation in making his


specific order but focused on the factual circumstances before


him. There is no basis to interfere with his conclusion that on


these facts the Minister's disclosure requirement would exist.


 


Conclusion


 


 [55] I would therefore allow the appeal, set aside the order


of the Divisional Court, and dismiss the application for


judicial review. The parties agree that there should be no


costs here or below and it is so ordered.


 


 [56] ABELLA J.A. (dissenting): -- I have had the benefit of


reading the reasons of Goudge J.A. While I agree with him that


the appropriate standard of review is reasonableness, I do not,


with great respect, share his view that the standard has been


met in this case.


 


 [57] The requestors, who chose to remain anonymous, sought
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access to "any information that would explain the withdrawal


[page335] of . . . two matters from the Health Services


Appeal Board" and "confirmation that a pre-hearing settlement


was reached that would change the level of publicly-funded


service the (affected person) would receive, the terms of that


settlement and when the settlement was reached".


 


 [58] Because disclosure of the information they sought would


or could potentially reveal private information, the Ministry


refused to confirm or deny the existence of any responsive


records on the grounds that to do so would constitute an


unjustified invasion of the individual's personal privacy.


 


 [59] On the appeal of the Ministry's decision, the Ministry


summarized for the Assistant Commissioner the basis for its


decision as follows:


 


 . . . in the circumstances of this appeal, disclosure of the


 fact that a record exists would in itself convey personal


 information within the definition under section 2(1).


 Disclosure of the existence or non-existence of the record


 containing the requested information would reveal the fact


 that the named individual did or did not decide to settle his


 claims . . . by entering into "Minutes of Settlement". The


 manner in which an individual party to litigation decides to


 proceed, or not to proceed, is the personal information of


 that individual, and such information is highly sensitive


 within the meaning of the section 21(2)(f) of [the Act].


 


 [60] The Assistant Commissioner refused to uphold the


Ministry's exercise of discretion.


 


 [61] The inherent tension in the Freedom of Information and


Protection of Privacy Act is how to reconcile -- and balance --


the public's right to know with the protection of privacy. The


complex legislative scheme attempts to mediate the tension


between these two equally compelling principles by providing


for access to records held by government unless the record


falls within an exempted category. One of those categories,


found in s. 21(1)(f), is that an individual's personal


information cannot be revealed unless the information does not
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constitute an unjustified invasion of personal privacy. Some


circumstances, set out in s. 21(3) of the Act, are deemed to


constitute an unjustified invasion; on the other hand, s. 21(4)


lists exceptions to these presumptions.


 


 [62] The provision at issue in this case, s. 21(5) states:


 


 A head may refuse to confirm or deny the existence of a


 record if disclosure of the record would constitute an


 unjustified invasion of personal privacy.


 


(Emphasis added)


 


 [63] Unlike many other provisions in the Act, including the


subsections that precede it in s. 21, s. 21(5) is relatively


uncomplicated. It deals with a simple issue: when the very


existence of a record need neither be confirmed nor denied.


[page336]


 


 [64] I agree with the Assistant Commissioner that s. 21(5)


anticipates the possibility of a two-stage analysis. I


disagree, with respect, about the second stage he proposes.


 


 [65] The first stage is the determination whether disclosure


of the record would constitute an unjustified invasion of


personal privacy. If it would not, clearly the head must


confirm or deny the existence of the record. If, however,


disclosure of the record would violate an individual's personal


privacy and the report itself is, as a consequence, protected


from public scrutiny, the second stage requires the head to


decide whether to further protect it by refusing to confirm or


deny its existence.


 


 [66] It may well be that one of the factors the head will


consider in making this latter decision is whether disclosing


or denying a protected report's existence would reveal


information constituting an unjustified invasion of privacy,


but that is different from elevating that consideration to a


statutory requirement, as the Assistant Commissioner proposes.


The test applied by the Commissioner, in my view, unreasonably


fetters what the statute has designated to be a wide


20
04


 C
an


LI
I 4


36
93


 (
O


N
 C


A
)







discretion, and reduces it to one available "only in rare


cases". There is no overriding rationale - statutory or


philosophical - that would justify circumscribing the


protective discretion in s. 21(5) so strongly.


 


 [67] As previously stated, this provision allows a head to


refuse to confirm or deny the existence of a record if


disclosure of the record itself would constitute an unjustified


invasion of personal privacy. The two-part test applied by the


Assistant Commissioner would fundamentally change the clear


meaning of this section by dramatically restricting a head's


discretion: he or she can only refuse to confirm or deny the


existence of a record if disclosure not of the record, as s.


21(5) stipulates, but disclosure of the existence of the


record, would constitute an unjustified invasion of privacy.


This amounts to reading in words to a section in order to read


down its protective scope, an unwarranted diminution of what


is, on its face, a statutory attempt to enhance that very


protection.


 


 [68] It seems to me that this proposed test goes beyond the


mere interpretation of a constituent statutory provision.


Section 21(5) is neither vague, ambiguous, nor contextually


anomalous. It is, with respect, a singularly uncomplicated


provision which offends neither the scheme of the Act nor its


objectives. In s. 21(5), the legislature gives an individual


whose personal information in a record is, under the Act,


entitled to privacy protection from a requesting third party,


the additional protection of permitting a head to refuse even


to disclose whether such a record existed. As Blair R.S.J.,


writing for the majority in the Divisional Court, stated [at


pp. 427-29 O.R.]: [page337]


 


   Subsection 21(5) is in the Act to make certain that when a


 record containing personal information is protected from


 disclosure by operation of the foregoing provisions of the


 legislation, that protection is not undermined indirectly


 through disclosure in some other fashion. Not much


 imagination is required to envisage situations where merely


 disclosing the existence or non-existence of a record could


 have the same privacy-destroying effect as disclosure of the
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 record itself. Thus, the protective mechanism encompassed in


 subs. 21(5) of the Act is a vital statutory shield without


 which the central concept of protection of privacy


 -- reflecting, I repeat, a fundamental Canadian value


 -- could not be safeguarded adequately.


 


                           . . . . .


 


 . . . [Section 21(5)] represents a decision by the


 legislature that the risk of indirect disclosure undercutting


 the privacy protection mandated by s. 21 outweighs the


 potentially minimal benefit of disclosing the mere existence


 (or non-existence) of the record where disclosure of that


 existence (or non-existence) itself would not be an


 unjustified invasion of personal privacy.


 


                           . . . . .


 


 . . . [I]ts role is as a protective mechanism to ensure that


 [personal] information, when it cannot be disclosed


 directly, is not inadvertently disclosed indirectly.


 


[Emphasis in original]


 


 [69] It was, and remains, open to the legislature to add


language curtailing the ambit of the head's discretion, as


suggested by the Assistant Commissioner. In the absence of any


such language, it seems to me to be an unreasonable


interpretive stretch to so construe the provision.


 


 [70] I would dismiss the appeal without costs.


 


Application dismissed.
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representative or employee in Canada of foreign government at time of child’s birth 


— Whether Registrar’s decision to cancel certificate of citizenship was reasonable — 


Citizenship Act, R.S.C. 1985, c. 29, s. 3(2)(a). 


 V was born in Toronto in 1994. At the time of his birth, his parents were 


posing as Canadians under assumed names. In reality, they were foreign nationals 


working on assignment for the Russian foreign intelligence service. V did not know 


that his parents were not who they claimed to be. He believed that he was a Canadian 


citizen by birth, he lived and identified as a Canadian, and he held a Canadian 


passport. In 2010, V’s parents were arrested in the United States and charged with 


espionage. They pled guilty and were returned to Russia. Following their arrest, V’s 


attempts to renew his Canadian passport proved unsuccessful. However, in 2013, he 


was issued a certificate of Canadian citizenship. 


 Then, in 2014, the Canadian Registrar of Citizenship cancelled V’s 


certificate on the basis of her interpretation of s. 3(2)(a) of the Citizenship Act. This 


provision exempts children of “a diplomatic or consular officer or other 


representative or employee in Canada of a foreign government” from the general rule 


that individuals born in Canada acquire Canadian citizenship by birth. The Registrar 


concluded that because V’s parents were employees or representatives of Russia at 


the time of V’s birth, the exception to the rule of citizenship by birth in s. 3(2)(a), as 


she interpreted it, applied to V, who therefore was not, and had never been, entitled to 


citizenship. V’s application for judicial review of the Registrar’s decision was 
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dismissed by the Federal Court. The Court of Appeal allowed V’s appeal and quashed 


the Registrar’s decision because it was unreasonable. The Minister of Citizenship and 


Immigration appeals. 


 Held: The appeal should be dismissed. 


 Per Wagner C.J. and Moldaver, Gascon, Côté, Brown, Rowe and 


Martin JJ.: The Registrar’s decision to cancel V’s certificate of citizenship was 


unreasonable, and the Court of Appeal’s decision to quash it should be upheld. It was 


not reasonable for the Registrar to interpret s. 3(2)(a) of the Citizenship Act as 


applying to children of individuals who have not been granted diplomatic privileges 


and immunities at the time of the children’s birth. 


 More generally, this appeal and its companion cases (Bell Canada v. 


Canada (Attorney General), 2019 SCC 66) provide an opportunity to consider and 


clarify the law applicable to the judicial review of administrative decisions as 


addressed in Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, and 


subsequent cases. The submissions presented to the Court have highlighted two 


aspects of the current framework which need clarification. The first aspect is the 


analysis for determining the standard of review. The second aspect is the need for 


better guidance from this Court on the proper application of the reasonableness 


standard. 
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 It has become clear that Dunsmuir’s promise of simplicity and 


predictability has not been fully realized. Certain aspects of the current standard of 


review framework are unclear and unduly complex. The former contextual analysis 


has proven to be unwieldly and offers limited practical guidance for courts attempting 


to determine the standard of review. The practical effect is that courts struggle in 


conducting the analysis, and debates surrounding the appropriate standard and its 


application continue to overshadow the review on the merits, thereby undermining 


access to justice. A reconsideration of the Court’s approach is therefore necessary in 


order to bring greater coherence and predictability to this area of law. A revised 


framework to determine the standard of review where a court reviews the merits of an 


administrative decision is needed. 


 In setting out a revised framework, this decision departs from the Court’s 


existing jurisprudence on standard of review in certain respects. Any reconsideration 


of past precedents can be justified only by compelling circumstances and requires 


carefully weighing the impact on legal certainty and predictability against the costs of 


continuing to follow a flawed approach. Although adhering to the established 


jurisprudence will generally promote certainty and predictability, in some instances 


doing so will create or perpetuate uncertainty. In such circumstances, following a 


prior decision would be contrary to the underlying values of clarity and certainty in 


the law. 
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 The revised standard of review analysis begins with a presumption that 


reasonableness is the applicable standard in all cases. Where a legislature has created 


an administrative decision maker for the specific purpose of administering a statutory 


scheme, it must be presumed that the legislature also intended that decision maker to 


fulfill its mandate and interpret the law applicable to all issues that come before it. 


Where a legislature has not explicitly provided that a court is to have a more involved 


role in reviewing the decisions of that decision maker, it can safely be assumed that 


the legislature intended a minimum of judicial interference. Respect for these 


institutional design choices requires a reviewing court to adopt a posture of restraint. 


Thus, whenever a court reviews an administrative decision, it should start with the 


presumption that the applicable standard of review for all aspects of that decision will 


be reasonableness. As a result, it is no longer necessary for courts to engage in a 


contextual inquiry in order to identify the appropriate standard. Conclusively closing 


the door on the application of a contextual analysis to determine the applicable 


standard streamlines and simplifies the standard of review framework. As well, with 


the presumptive application of the reasonableness standard, the relative expertise of 


administrative decision makers is no longer relevant to a determination of the 


standard of review. It is simply folded into the new starting point. Relative expertise 


remains, however, a relevant consideration in conducting reasonableness review. 


 The presumption of reasonableness review can be rebutted in two types 


of situations. The first is where the legislature has indicated that it intends a different 


standard to apply. This will be the case where it has explicitly prescribed the 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


applicable standard of review. Any framework rooted in legislative intent must 


respect clear statutory language. The legislature may also direct that derogation from 


the presumption is appropriate by providing for a statutory appeal mechanism from an 


administrative decision to a court, thereby signalling the legislature’s intent that 


appellate standards apply when a court reviews the decision. Where a legislature has 


provided a statutory appeal mechanism, it has subjected the administrative regime to 


appellate oversight and it expects the court to scrutinize such administrative decisions 


on an appellate basis. The applicable standard is therefore to be determined with 


reference to the nature of the question and to the jurisprudence on appellate standards 


of review. Where, for example, a court hears an appeal from an administrative 


decision, it would apply the standard of correctness to questions of law, including on 


statutory interpretation and the scope of a decision maker’s authority. Where the 


scope of the statutory appeal includes questions of fact or questions of mixed fact and 


law, the standard is palpable and overriding error for such questions. 


 Giving effect to statutory appeal mechanisms in this way departs from the 


Court’s recent jurisprudence. This shift is necessary in order to bring coherence and 


conceptual balance to the standard of review analysis and is justified by weighing the 


values of certainty and correctness. First, there has been significant and valid judicial 


and academic criticism of the Court’s recent approach to statutory appeal rights and 


of the inconsistency inherent in a standard of review framework based on legislative 


intent that otherwise declines to give meaning to an express statutory right of appeal. 


Second, there is no satisfactory justification for the recent trend in the Court’s 
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jurisprudence to give no effect to statutory rights of appeal in the standard of review 


analysis, absent exceptional wording. More generally, there is no convincing reason 


to presume that legislatures mean something entirely different when they use the 


word “appeal” in an administrative law statute. Accepting that the legislature intends 


an appellate standard of review to be applied also helps to explain why many statutes 


provide for both appeal and judicial review mechanisms, thereby indicating two roles 


for reviewing courts. Finally, because the presumption of reasonableness review is no 


longer premised upon notions of relative expertise and is now based on respect for the 


legislature’s institutional design choice, departing from the presumption of 


reasonableness review in the context of a statutory appeal respects this legislative 


choice. 


 The second situation in which the presumption of reasonableness review 


will be rebutted is where the rule of law requires that the standard of correctness be 


applied. This will be the case for certain categories of legal questions, namely 


constitutional questions, general questions of law of central importance to the legal 


system as a whole and questions related to the jurisdictional boundaries between two 


or more administrative bodies. First, questions regarding the division of powers 


between Parliament and the provinces, the relationship between the legislature and 


the other branches of the state, the scope of Aboriginal and treaty rights under s. 35 of 


the Constitution Act, 1982, and other constitutional matters require a final and 


determinate answer from the courts. Second, the rule of law requires courts to have 


the final word with regard to general questions of law that are of central importance 
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to the legal system as a whole because they require uniform and consistent answers. 


Third, the rule of law requires courts to intervene where one administrative body has 


interpreted the scope of its authority in a manner that is incompatible with the 


jurisdiction of another since the rule of law cannot tolerate conflicting orders and 


proceedings where they result in a true operational conflict between two 


administrative bodies. The application of the correctness standard for such questions 


therefore respects the unique role of the judiciary in interpreting the Constitution and 


ensures that courts are able to provide the last word on questions for which the rule of 


law requires consistency and for which a final and determinate answer is necessary. 


 The general rule of reasonableness review, when coupled with these 


limited exceptions, offers a comprehensive approach to determining the applicable 


standard of review. The possibility that another category could be recognized as 


requiring a derogation from the presumption of reasonableness review in a future case 


is not definitively foreclosed. However, any new basis for correctness review would 


be exceptional and would need to be consistent with this framework and the 


overarching principles set out in this decision. Any new correctness category based 


on legislative intent would require a signal of legislative intent as strong and 


compelling as a legislated standard of review or a statutory appeal mechanism. 


Similarly, a new correctness category based on the rule of law would be justified only 


where failure to apply correctness review would undermine the rule of law and 


jeopardize the proper functioning of the justice system in a manner analogous to the 


three situations described in this decision. 
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 For example, the Court is not persuaded that it should recognize a distinct 


correctness category for legal questions on which there is persistent discord within an 


administrative body. A lack of unanimity within an administrative tribunal is the price 


to pay for decision-making freedom and independence. While discord can lead to 


legal incoherence, a more robust form of reasonableness review is capable of 


guarding against such threats to the rule of law. As well, jurisdictional questions 


should no longer be recognized as a distinct category subject to correctness review; 


there are no clear markers to distinguish such questions from other questions related 


to interpreting an administrative decision maker’s enabling statute. A proper 


application of the reasonableness standard will enable courts to ensure that 


administrative bodies have acted within the scope of their lawful authority without 


having to conduct a preliminary assessment on jurisdictional issues and without 


having to apply the correctness standard. 


 Going forward, a court seeking to determine what standard of review is 


appropriate should look to this decision first in order to determine how the general 


framework applies. Doing so may require the court to resolve subsidiary questions on 


which past precedents will often continue to provide helpful guidance and will 


continue to apply essentially without modification, such as cases concerning general 


questions of law of central importance to the legal system as a whole or those relating 


to jurisdictional boundaries between administrative bodies. On other issues, such as 


the effect of statutory appeal mechanisms, true questions of jurisdiction or the former 


contextual analysis, certain cases will necessarily have less precedential force. 
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 There is also a need for better guidance from the Court on the proper 


application of the reasonableness standard, what that standard entails and how it 


should be applied in practice. Reasonableness review is meant to ensure that courts 


intervene in administrative matters only where it is truly necessary to do so in order to 


safeguard the legality, rationality and fairness of the administrative process. Its 


starting point lies in the principle of judicial restraint and in demonstrating respect for 


the distinct role of administrative decision makers. However, it is not a 


“rubber-stamping” process or a means of sheltering decision makers from 


accountability. While courts must recognize the legitimacy and authority of 


administrative decision makers and adopt a posture of respect, administrative decision 


makers must adopt a culture of justification and demonstrate that their exercise of 


delegated public power can be justified. In conducting reasonableness review, a court 


must consider the outcome of the administrative decision in light of its underlying 


rationale, to ensure that the decision as a whole is transparent, intelligible and 


justified. Judicial review is concerned with both the outcome of the decision and the 


reasoning process that led to that outcome. To accept otherwise would undermine, 


rather than demonstrate respect toward, the institutional role of the administrative 


decision maker. 


 Reasonableness review is methodologically distinct from correctness 


review. The court conducting a reasonableness review must focus on the decision the 


administrative decision maker actually made, including the justification offered for it. 


A court applying the reasonableness standard does not ask what decision it would 
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have made in place of the administrative decision maker, attempt to ascertain the 


range of possible conclusions, conduct a new analysis or seek to determine the correct 


solution to the problem. Instead, the reviewing court must consider only whether the 


decision made by the decision maker, including both the rationale for the decision and 


the outcome to which it led, was unreasonable. 


 In cases where reasons are required, they are the starting point for 


reasonableness review, as they are the primary mechanism by which decision makers 


show that their decisions are reasonable. Reasons are the means by which the decision 


maker communicates the rationale for its decision: they explain how and why a 


decision was made, help to show affected parties that their arguments have been 


considered and that the decision was made in a fair and lawful manner, and shield 


against arbitrariness. A principled approach to reasonableness review is therefore one 


which puts those reasons first. This enables a reviewing court to assess whether the 


decision as a whole is reasonable. Attention to the decision maker’s reasons is part of 


how courts demonstrate respect for the decision-making process. 


 In many cases, formal reasons for a decision will not be given or 


required. Even without reasons, it is possible for the record and the context to reveal 


that a decision was made on the basis of an improper motive or for another 


impermissible reason. There will nonetheless be situations in which neither the record 


nor the larger context sheds light on the basis for the decision. In such cases, the 


reviewing court must still examine the decision in light of the relevant factual and 
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legal constraints on the decision maker in order to determine whether the decision is 


reasonable. 


 It is conceptually useful to consider two types of fundamental flaws that 


tend to render a decision unreasonable. The first is a failure of rationality internal to 


the reasoning process. To be reasonable, a decision must be based on an internally 


coherent reasoning that is both rational and logical. A failure in this respect may lead 


a reviewing court to conclude that a decision must be set aside. Reasonableness 


review is not a line-by-line treasure hunt for error. However, the reviewing court must 


be able to trace the decision maker’s reasoning without encountering any fatal flaws 


in its overarching logic. Because formal reasons should be read in light of the record 


and with due sensitivity to the administrative regime in which they were given, a 


decision will be unreasonable if the reasons for it, read holistically, fail to reveal a 


rational chain of analysis or if they reveal that the decision was based on an irrational 


chain of analysis. A decision will also be unreasonable where the conclusion reached 


cannot follow from the analysis undertaken or if the reasons read in conjunction with 


the record do not make it possible to understand the decision maker’s reasoning on a 


critical point. Similarly, the internal rationality of a decision may be called into 


question if the reasons exhibit clear logical fallacies. 


 The second type of fundamental flaw arises when a decision is in some 


respect untenable in light of the relevant factual and legal constraints that bear on it. 


Although reasonableness is a single standard that already accounts for context, and 
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elements of a decision’s context should not modulate the standard or the degree of 


scrutiny by the reviewing court, what is reasonable in a given situation will always 


depend on the constraints imposed by the legal and factual context of the particular 


decision under review. These contextual constraints dictate the limits and contours of 


the space in which the decision maker may act and the types of solutions it may 


adopt. The governing statutory scheme, other relevant statutory or common law, the 


principles of statutory interpretation, the evidence before the decision maker and facts 


of which the decision maker may take notice, the submissions of the parties, the past 


practices and decisions of the administrative body, and the potential impact of the 


decision on the individual to whom it applies, are all elements that will generally be 


relevant in evaluating whether a given decision is reasonable. Such elements are not a 


checklist; they may vary in significance depending on the context and will necessarily 


interact with one another. 


 Accordingly, a reviewing court may find that a decision is unreasonable 


when examined against these contextual considerations. Because administrative 


decision makers receive their powers by statute, the governing statutory scheme is 


likely to be the most salient aspect of the legal context relevant to a particular 


decision. A proper application of the reasonableness standard is capable of allaying 


the concern that an administrative decision maker might interpret the scope of its own 


authority beyond what the legislature intended. Whether an interpretation is justified 


will depend on the context, including the language chosen by the legislature in 


describing the limits and contours of the decision maker’s authority. 
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 Both statutory and common law will also impose constraints on how and 


what an administrative decision maker can lawfully decide. Any precedents on the 


issue before the administrative decision maker or on a similar issue, as well as 


international law in some administrative decision making contexts, will act as a 


constraint on what the decision maker can reasonably decide. Whether an 


administrative decision maker has acted reasonably in adapting a legal or equitable 


doctrine involves a highly context-specific determination. 


 Matters of statutory interpretation are not treated uniquely and, as with 


other questions of law, may be evaluated on a reasonableness standard. Where this is 


the applicable standard, the reviewing court does not undertake a de novo analysis of 


the question or ask itself what the correct decision would have been. But an approach 


to reasonableness review that respects legislative intent must assume that those who 


interpret the law, whether courts or administrative decision makers, will do so in a 


manner consistent with the modern principle of statutory interpretation. 


Administrative decision makers are not required to engage in a formalistic statutory 


interpretation exercise in every case. But whatever form the interpretive exercise 


takes, the merits of an administrative decision maker’s interpretation of a statutory 


provision must be consistent with the text, context and purpose of the provision. 


 Furthermore, the decision maker must take the evidentiary record and the 


general factual matrix that bears on its decision into account, and its decision must be 


reasonable in light of them. The reasonableness of a decision may be jeopardized 
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where the decision maker has fundamentally misapprehended or failed to account for 


the evidence before it. The reasons must also meaningfully account for the central 


issues and concerns raised by the parties, even though reviewing courts cannot expect 


administrative decision makers to respond to every argument or line of possible 


analysis. 


 While administrative decision makers are not bound by their previous 


decisions, they must be concerned with the general consistency of administrative 


decisions. Therefore, whether a particular decision is consistent with the 


administrative body’s past decisions is also a constraint that the reviewing court 


should consider when determining whether an administrative decision is reasonable. 


Finally, individuals are entitled to greater procedural protection when the decision in 


question involves the potential for significant personal impact or harm. Where the 


impact of a decision on an individual’s rights and interests is severe, the reasons 


provided to that individual must reflect the stakes. The principle of responsive 


justification means that if a decision has particularly harsh consequences for the 


affected individual, the decision maker must explain why its decision best reflects the 


legislature’s intention. 


 The question of the appropriate remedy — specifically, whether a court 


that quashes an unreasonable decision should exercise its discretion to remit the 


matter to the decision maker for reconsideration with the benefit of the court’s 


reasons — is multi-faceted. The choice of remedy must be guided by the rationale for 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


applying the reasonableness standard to begin with, including the recognition by the 


reviewing court that the legislature has entrusted the matter to the administrative 


decision maker, and not to the court, concerns related to the proper administration of 


the justice system, the need to ensure access to justice and the goal of expedient and 


cost-efficient decision making. Giving effect to these principles in the remedial 


context means that where a decision reviewed by applying the reasonableness 


standard cannot be upheld, it will most often be appropriate to remit the matter to the 


decision maker for reconsideration with the benefit of the court’s reasons. However, 


there are limited scenarios in which remitting the matter would stymie the timely and 


effective resolution of matters in a manner that no legislature could have intended. An 


intention that the administrative decision maker decide the matter at first instance 


cannot give rise to endless judicial reviews and subsequent reconsiderations. 


Declining to remit a matter to the decision maker may be appropriate where it 


becomes evident that a particular outcome is inevitable and that remitting the case 


would therefore serve no useful purpose. Elements like concern for delay, fairness to 


the parties, urgency of providing a resolution to the dispute, the nature of the 


particular regulatory regime, whether the administrative decision maker had a 


genuine opportunity to weigh in on the issue in question, costs to the parties, and 


efficient use of public resources may also influence the exercise of a court’s 


discretion to remit the matter. 


 In the case at bar, there is no basis for departing from the presumption of 


reasonableness review. The Registrar’s decision has come before the courts by way of 
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judicial review, not by way of a statutory appeal. Given that Parliament has not 


prescribed the standard to be applied, there is no indication that the legislature 


intended a standard of review other than reasonableness. The Registrar’s decision 


does not give rise to any constitutional questions, general questions of law of central 


importance to the legal system as a whole or questions regarding the jurisdictional 


boundaries between administrative bodies. As a result, the standard to be applied in 


reviewing the Registrar’s decision is reasonableness. 


 The Registrar’s decision was unreasonable. She failed to justify her 


interpretation of s. 3(2)(a) in light of the constraints imposed by s. 3 considered as a 


whole, by international treaties that inform its purpose, by the jurisprudence on the 


interpretation of s. 3(2)(a), and by the potential consequences of her interpretation. 


Each of these elements — viewed individually and cumulatively — strongly supports 


the conclusion that s. 3(2)(a) was not intended to apply to children of foreign 


government representatives or employees who have not been granted diplomatic 


privileges and immunities. Though V had raised many of these considerations, the 


Registrar failed to address those submissions in her reasons and did not do more than 


conduct a cursory review of the legislative history of s. 3(2)(a) and conclude that her 


interpretation was not explicitly precluded by its text. 


 First, the Registrar failed to address the immediate statutory context of 


s. 3(2)(a), which provides clear support for the conclusion that all of the persons 


contemplated by s. 3(2)(a) must have been granted diplomatic privileges and 
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immunities in some form for the exception to apply. Second, the Registrar 


disregarded compelling submissions that s. 3(2) is a narrow exception consistent with 


established principles of international law and with the leading international treaties 


that extend diplomatic privileges and immunities to employees and representatives of 


foreign governments. Third, it was a significant omission to ignore the relevant cases 


that were before the Registrar which suggest that s. 3(2)(a) was intended to apply 


only to those individuals whose parents have been granted diplomatic privileges and 


immunities. Finally, there is no evidence that the Registrar considered the potential 


consequences of expanding her interpretation of s. 3(2)(a) to include all individuals 


who have not been granted diplomatic privileges and immunities. Rules concerning 


citizenship require a high degree of interpretive consistency in order to shield against 


arbitrariness. The Registrar’s interpretation cannot be limited to the children of spies 


— its logic would be equally applicable to other scenarios. As well, provisions such 


as s. 3(2)(a) must be given a narrow interpretation because they potentially take away 


rights which otherwise benefit from a liberal and broad interpretation. Yet there is no 


indication that the Registrar considered the potential harsh consequences of her 


interpretation, or whether, in light of those potential consequences, Parliament would 


have intended s. 3(2)(a) to apply in this manner. Although the Registrar knew her 


interpretation was novel, she failed to provide a rationale for her expanded 


interpretation. 


 It was therefore unreasonable for the Registrar to find that s. 3(2)(a) can 


apply to individuals whose parents have not been granted diplomatic privileges and 
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immunities in Canada. It is undisputed that V’s parents had not been granted such 


privileges and immunities. No purpose would therefore be served by remitting this 


matter to the Registrar. Given that V was born in Canada, his status is governed only 


by the general rule of citizenship by birth. He is a Canadian citizen. 


 Per Abella and Karakatsanis JJ.: There is agreement with the majority 


that the appeal should be dismissed. The Registrar’s decision to cancel V’s 


citizenship certificate was unreasonable and was properly quashed by the Court of 


Appeal. 


 There is also agreement with the majority that there should be a 


presumption of reasonableness in judicial review. The contextual factors analysis 


should be eliminated from the standard of review framework, and “true questions of 


jurisdiction” should be abolished as a separate category of issues subject to 


correctness review. However, the elimination of these elements does not support the 


foundational changes to judicial review outlined in the majority’s framework that 


result in expanded correctness review. Rather than confirming a meaningful 


presumption of deference for administrative decision-makers, the majority strips 


away deference from hundreds of administrative actors, based on a formalistic 


approach that ignores the legislature’s intention to leave certain legal and policy 


questions to administrative decision-makers. The majority’s presumption of 


reasonableness review rests on a totally new understanding of legislative intent and 


the rule of law and prohibits any consideration of well-established foundations for 
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deference. By dramatically expanding the circumstances in which generalist judges 


will be entitled to substitute their own views for those of specialized decision-makers 


who apply their mandates on a daily basis, the majority’s framework fundamentally 


reorients the relationship between administrative actors and the judiciary, thus 


advocating a profoundly different philosophy of administrative law. 


 The majority’s framework rests on a flawed and incomplete conceptual 


account of judicial review, one that unjustifiably ignores the specialized expertise of 


administrative decision-makers and reads out the foundations of the modern 


understanding of legislative intent. Instead of understanding legislative intent as being 


the intention to leave legal questions within their mandate to specialized 


decision-makers with expertise, the majority removes expertise from the equation 


entirely. In so doing, the majority disregards the historically accepted reason why the 


legislature intended to delegate authority to an administrative actor. In particular, 


such an approach ignores the possibility that specialization and expertise are 


embedded into this legislative choice. Post-Dunsmuir, the Court has been steadfast in 


confirming the central role of specialization and expertise, affirming their connection 


to legislative intent, and recognizing that they give administrative decision-makers 


the interpretative upper hand on questions of law. Specialized expertise has become 


the core rationale for deference. Giving proper effect to the legislature’s choice to 


delegate authority to an administrative decision-maker requires understanding the 


advantages that the decision-maker may enjoy in exercising its mandate. Chief among 


those advantages are the institutional expertise and specialization inherent to 
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administering a particular mandate on a daily basis. In interpreting their enabling 


statutes, administrative actors may have a particularly astute appreciation for the 


on-the-ground consequences of particular legal interpretations, of statutory context, of 


the purposes that a provision or legislative scheme are meant to serve, and of 


specialized terminology. The advantages stemming from specialization and expertise 


provide a robust foundation for deference. The majority’s approach accords no weight 


to such institutional advantages and banishes expertise from the standard of review 


analysis entirely. The removal of the current conceptual basis for deference opens the 


gates to expanded correctness review. 


 In the majority’s framework, deference gives way whenever the rule of 


law demands it. This approach, however, flows from a court-centric conception of the 


rule of law. The rule of law means that administrative decision-makers make legal 


determinations within their mandate; it does not mean that only judges decide 


questions of law with an unrestricted license to substitute their opinions for those of 


administrative actors through correctness review. The majority’s approach not only 


erodes the presumption of deference; it erodes confidence in the fact that law-making 


and legal interpretation are shared enterprises between courts and administrative 


decision-makers. Moreover, access to justice is at the heart of the legislative choice to 


establish a robust system of administrative law. This goal is compromised when a 


narrow conception of the rule of law is invoked to impose judicial hegemony over 


administrative decision-makers, which adds unnecessary expense and complexity. 


Authorizing more incursions into the administrative system by judges and permitting 
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de novo review of every legal decision adds to the delay and cost of obtaining a final 


decision. 


 The majority’s reformulation of “legislative intent” invites courts to apply 


an irrebuttable presumption of correctness review whenever an administrative scheme 


includes a right of appeal. Elevating appeal clauses to indicators of correctness review 


creates a two-tier system that defers to the expertise of administrative 


decision-makers only where there is no appeal clause. Yet appeal rights do not 


represent a different institutional structure that requires a more searching form of 


review. The mere fact that a statute contemplates an appeal says nothing about the 


degree of deference required in the review process. The majority’s position hinges 


almost entirely on a textualist argument — i.e., that the presence of the word “appeal” 


indicates a legislative intent that courts apply the same standards of review found in 


civil appellate jurisprudence. This disregards long-accepted institutional distinctions 


between courts and administrative decision-makers. The continued use by legislatures 


of the term “appeal” cannot be imbued with the intent that the majority ascribes to it. 


The idea that appellate standards of review must be applied to every right of appeal is 


entirely unsupported by the jurisprudence. For at least 25 years, the Court has not 


treated statutory rights of appeal as a determinative reflection of legislative intent, and 


such clauses have played little or no role in the standard of review analysis. 


Moreover, pre-Dunsmuir, statutory rights of appeal were still seen as only one factor 


and not as unequivocal indicators of correctness review. Absent exceptional 
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circumstances, a statutory right of appeal does not displace the presumption of 


reasonableness. 


 The majority’s disregard for precedent and stare decisis has the potential 


to undermine both the integrity of the Court’s decisions, and public confidence in the 


stability of the law. Stare decisis places significant limits on the Court’s ability to 


overturn its precedents. The doctrine promotes the predictable and consistent 


development of legal principles, fosters reliance on judicial decisions, and contributes 


to the integrity of the judicial process. Respect for precedent also safeguards the 


Court’s institutional legitimacy. The precedential value of a judgment does not expire 


with the tenure of the panel of judges that decided it. When the Court does choose to 


overrule its own precedents, it should do so carefully, with moderation, and with due 


regard for all the important considerations that undergird the doctrine of stare decisis. 


A nuanced balance must be struck between maintaining the stability of the common 


law and ensuring that the law is flexible and responsive enough to adapt to new 


circumstances and societal norms. Stare decisis plays a critical role in maintaining 


that balance and upholding the rule of law. 


 There is no principled justification for departing from the existing 


jurisprudence and abandoning the Court’s long-standing view of how statutory appeal 


clauses impact the standard of review analysis. In doing so, the majority disregards 


the high threshold required to overturn the Court’s decisions. The unprecedented 


wholesale rejection of an entire body of jurisprudence that is particularly unsettling. 
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The affected cases are numerous and include many decisions conducting deferential 


review even in the face of a statutory right of appeal and bedrock judgments affirming 


the relevance of administrative expertise to the standard of review analysis. 


Overruling these judgments flouts stare decisis, which prohibits courts from 


overturning past decisions that simply represent a choice with which the current 


bench does not agree. The majority’s approach also has the potential to disturb settled 


interpretations of many statutes that contain a right of appeal; every existing 


interpretation of such statutes that has been affirmed under a reasonableness standard 


will be open to fresh challenge. Moreover, if the Court, in its past decisions, 


misconstrued the purpose of statutory appeal clauses, legislatures were free to clarify 


this interpretation through legislative amendment. In the absence of legislative 


correction, the case for overturning decisions is even less compelling. 


 The Court should offer additional direction on reasonableness review so 


that judges can provide careful and meaningful oversight of the administrative justice 


system while respecting its legitimacy and the perspectives of its front-line, 


specialized decision-makers. However, rather than clarifying the role of reasons and 


how to review them, the majority revives the kind of search for errors that dominated 


the Court’s prior jurisprudence. The majority’s multi-factored, open-ended list of 


constraints on administrative decision making will encourage reviewing courts to 


dissect administrative reasons in a line-by-line hunt for error. These constraints may 


function in practice as a wide-ranging catalogue of hypothetical errors to justify 


quashing an administrative decision. Structuring reasonableness review in this fashion 
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effectively imposes on administrative decision-makers a higher standard of 


justification than on trial judges. Such an approach undercuts deference. 


Reasonableness review should instead focus on the concept of deference to 


administrative decision-makers and to the legislative intention to confide in them a 


mandate. Curial deference is the hallmark of reasonableness review, setting it apart 


from the substitution of opinion permitted under correctness. 


 Deference imposes three requirements on courts conducting 


reasonableness review. First, deference is the attitude a reviewing court must adopt 


towards an administrative decision-maker. Deference mandates respect for the 


legislative choice to entrust a decision to administrative actors rather than to the 


courts, for the important role that administrative decision-makers play, and for their 


specialized expertise and the institutional setting in which they operate. Reviewing 


courts must pay respectful attention to the reasons offered for an administrative 


decision, make a genuine effort to understand why the decision was made, and give 


the decision a fair and generous construction. Second, deference affects how a court 


frames the question it must answer and the nature of its analysis. A reviewing court 


does not ask how it would have resolved an issue, but rather whether the answer 


provided by the decision-maker was unreasonable. Ultimately, whether an 


administrative decision is reasonable depends on the context, and a reviewing court 


must be attentive to all relevant circumstances, including the reasons offered to 


support the decision, the record, the statutory scheme and the particular issues raised, 


among other factors. Third, deferential review impacts how a reviewing court 
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evaluates challenges to a decision. The party seeking judicial review bears the onus of 


showing that the decision was unreasonable; the decision-maker does not have to 


persuade the court that its decision is reasonable. 


 The administrative decision itself is the focal point of the review exercise. 


In all cases, the question remains whether the challenging party has demonstrated that 


a decision is unreasonable. Where reasons are neither required nor available, 


reasonableness may be justified by past decisions of the administrative body or in 


light of the procedural context. Where reasons are provided, they serve as the natural 


starting point to determine whether the decision-maker acted reasonably. By 


beginning with the reasons, read in light of the surrounding context and the grounds 


raised, reviewing courts provide meaningful oversight while respecting the legitimacy 


of specialized administrative decision making. Reviewing courts should approach the 


reasons with respect for the specialized decision-makers, their significant role and the 


institutional context chosen by the legislator. Reviewing courts should not 


second-guess operational implications, practical challenges and on-the-ground 


knowledge and must remain alert to specialized concepts or language. Further, a 


reviewing court is not restricted to the four corners of the written reasons and should, 


if faced with a gap in the reasons, look to other materials to see if they shed light on 


the decision, including: the record of any formal proceedings and the materials before 


the decision-maker, past decisions of the administrative body, and policies or 


guidelines developed to guide the type of decision under review. These materials may 


assist a court in understanding the outcome. In these ways, reviewing courts may 
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legitimately supplement written reasons without supplanting the analysis. Reasons 


must be read together with the outcome to determine whether the result falls within a 


range of possible outcomes. This approach puts substance over form where the basis 


for a decision is evident on the record, but not clearly expressed in written reasons. 


 As well, a court conducting deferential review must view claims of error 


in context and with caution, cognizant of the need to avoid substituting its opinion for 


that of those empowered and better equipped to answer the questions at issue. 


Because judicial substitution is incompatible with deference, reviewing courts must 


carefully evaluate the challenges raised to ensure they go to the reasonableness of the 


decision rather than representing a mere difference of opinion. Courts must also 


consider the materiality of any alleged errors. An error that is peripheral to the 


reasoning process is not sufficient to justify quashing a decision. The same deferential 


approach must apply with equal force to statutory interpretation cases. In such cases, 


a court should not assess the decision by determining what, in its own view, would be 


a reasonable interpretation. Such an approach imperils deference. A de novo 


interpretation of a statute necessarily omits the perspective of the front-line, 


specialized administrative body that routinely applies the statutory scheme in 


question. By placing that perspective at the heart of the judicial review inquiry, courts 


display respect for specialization and expertise, and for the legislative choice to 


delegate certain questions to non-judicial bodies. Conversely, by imposing their own 


interpretation of a statute, courts undermine legislative intent. 
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 In the instant case, there is agreement with the majority that the standard 


of review is reasonableness. The Registrar’s reasons failed to respond to V’s 


submission that the objectives of s. 3(2)(a) of the Citizenship Act require its terms to 


be read narrowly. Instead, the Registrar interpreted s. 3(2)(a) broadly, based on a 


purely textual assessment. This reading was only reasonable if the text is read in 


isolation from its objective. Nothing in the history of this provision indicates that 


Parliament intended to widen its scope. Furthermore, the judicial treatment of this 


provision also points to the need for a narrow interpretation. In addition, the text of 


s. 3(2)(c) can be seen as undermining the Registrar’s interpretation of s. 3(2)(a), 


because the former denies citizenship to children born to individuals who enjoy 


diplomatic privileges and immunities equivalent to those granted to persons referred 


to in the latter. This suggests that s. 3(2)(a) covers only those employees in Canada of 


a foreign government who have such privileges and immunities, in contrast with V’s 


parents. By ignoring the objectives of s. 3 as a whole, the Registrar’s decision was 


unreasonable. 
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The following is the judgment delivered by 


 


 THE CHIEF JUSTICE AND MOLDAVER, GASCON, CÔTÉ, BROWN, ROWE 


AND MARTIN JJ. —  


[1] This appeal and its companion cases (see Bell Canada v. Canada 


(Attorney General), 2019 SCC 66), provide this Court with an opportunity to re-


examine its approach to judicial review of administrative decisions. 


[2] In these reasons, we will address two key aspects of the current 


administrative law jurisprudence which require reconsideration and clarification. 


First, we will chart a new course forward for determining the standard of review that 


applies when a court reviews the merits of an administrative decision. Second, we 


will provide additional guidance for reviewing courts to follow when conducting 


reasonableness review. The revised framework will continue to be guided by the 


principles underlying judicial review that this Court articulated in Dunsmuir v. New 


Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190: that judicial review functions to 
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maintain the rule of law while giving effect to legislative intent. We will also affirm 


the need to develop and strengthen a culture of justification in administrative decision 


making. 


[3] We will then address the merits of the case at bar, which relates to an 


application for judicial review of a decision by the Canadian Registrar of Citizenship 


concerning Alexander Vavilov, who was born in Canada and whose parents were 


later revealed to be Russian spies. The Registrar found on the basis of an 


interpretation of s.  3(2)(a) of the Citizenship Act, R.S.C. 1985, c. C-29, that Mr. 


Vavilov was not a Canadian citizen and cancelled his certificate of citizenship under 


s. 26(3) of the Citizenship Regulations, SOR/93-246. In our view, the standard of 


review to be applied to the Registrar’s decision is reasonableness, and the Registrar’s 


decision was unreasonable. We would therefore uphold the Federal Court of Appeal’s 


decision to quash it, and would dismiss the Minister of Citizenship and Immigration’s 


appeal. 


I. Need for Clarification and Simplification of the Law of Judicial Review 


[4] Over the past decades, the law relating to judicial review of 


administrative decisions in Canada has been characterized by continuously evolving 


jurisprudence and vigorous academic debate. This area of the law concerns matters 


which are fundamental to our legal and constitutional order, and seeks to navigate the 


proper relationship between administrative decision makers, the courts and 


individuals in our society. In parallel with the law, the role of administrative decision 
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making in Canada has also evolved. Today, the administration of countless public 


bodies and regulatory regimes has been entrusted to statutory delegates with decision-


making power. The number, diversity and importance of the matters that come before 


such delegates has made administrative decision making one of the principal 


manifestations of state power in the lives of Canadians. 


[5] Given the ubiquity and practical importance of administrative decision 


making, it is essential that administrative decision makers, those subject to their 


decisions and courts tasked with reviewing those decisions have clear guidance on 


how judicial review is to be performed. 


[6] In granting leave to appeal in the case at bar and in its companion cases, 


this Court’s leave to appeal judgment made clear that it viewed these appeals as an 


opportunity to consider the law applicable to the judicial review of administrative 


decisions as addressed in Dunsmuir and subsequent cases. In light of the importance 


of this issue, the Court appointed two amici curiae, invited the parties to devote a 


substantial portion of their submissions to the standard of review issue, and granted 


leave to 27 interveners, comprising 4 attorneys general and numerous organizations 


representing the breadth of the Canadian administrative law landscape. We have, as a 


result, received a wealth of helpful submissions on this issue. Despite this Court’s 


review of the subject in Dunsmuir, some aspects of the law remain challenging. In 


particular, the submissions presented to the Court have highlighted two aspects of the 


current framework which need clarification.  
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[7] The first aspect is the analysis for determining the standard of review. It 


has become clear that Dunsmuir’s promise of simplicity and predictability in this 


respect has not been fully realized. In Dunsmuir, a majority of the Court merged the 


standards of “patent unreasonableness” and “reasonableness simpliciter” into a single 


“reasonableness” standard, thus reducing the number of standards of review from 


three to two: paras. 34-50. It also sought to simplify the analysis for determining the 


applicable standard of review: paras. 51-64. Since Dunsmuir, the jurisprudence has 


evolved to recognize that reasonableness will be the applicable standard for most 


categories of questions on judicial review, including, presumptively, when a decision 


maker interprets its enabling statute: see, e.g., Alberta (Information and Privacy 


Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61, [2011] 3 S.C.R. 654; 


Mouvement laïque québécois v. Saguenay (City), 2015 SCC 16, [2015] 2 S.C.R. 3, at 


para. 46; Canadian National Railway Co. v. Canada (Attorney General), 2014 SCC 


40, [2014] 2 S.C.R. 135, at para. 55; Canadian Artists’ Representation v. National 


Gallery of Canada, 2014 SCC 42, [2014] 2 S.C.R. 197, at para. 13; Smith v. Alliance 


Pipeline Ltd., 2011 SCC 7, [2011] 1 S.C.R. 160, at paras. 26 and 28; Canada 


(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, at para. 


25; Dunsmuir, at para. 54. The Court has indicated that this presumption may be 


rebutted by showing the issue on review falls within a category of questions attracting 


correctness review: see McLean v. British Columbia (Securities Commission), 2013 


SCC 67, [2013] 3 S.C.R. 895, at para. 22. It may also be rebutted by showing that the 


context indicates that the legislature intended the standard of review to be correctness: 


McLean, at para. 22; Edmonton (City) v. Edmonton East (Capilano) Shopping 
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Centres Ltd., 2016 SCC 47, [2016] 2 S.C.R. 293, at para. 32; Canada (Canadian 


Human Rights Commission) v. Canada (Attorney General), 2018 SCC 31, [2018] 2 


S.C.R. 230 (“CHRC”), at paras. 45-46. However, uncertainty about when the 


contextual analysis remains appropriate and debate surrounding the scope of the 


correctness categories have sometimes caused confusion and made the analysis 


unwieldy: see, e.g., P. Daly, “Struggling Towards Coherence in Canadian 


Administrative Law? Recent Cases on Standard of Review and Reasonableness” 


(2016), 62 McGill L.J. 527.  


[8] In addition, this analysis has in some respects departed from the 


theoretical foundations underpinning judicial review. While the application of the 


reasonableness standard is grounded, in part, in the necessity of avoiding “undue 


interference” in the face of the legislature’s intention to leave certain questions with 


administrative bodies rather than with the courts (see Dunsmuir, at para. 27), that 


standard has come to be routinely applied even where the legislature has provided for 


a different institutional structure through a statutory appeal mechanism. 


[9] The uncertainty that has followed Dunsmuir has been highlighted by 


judicial and academic criticism, litigants who have come before this Court, and 


organizations that represent Canadians who interact with administrative decision 


makers. These are not light critiques or theoretical challenges. They go to the core of 


the coherence of our administrative law jurisprudence and to the practical 


implications of this lack of coherence. This Court, too, has taken note. In Wilson v. 
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Atomic Energy of Canada Ltd., 2016 SCC 29, [2016] 1 S.C.R. 770, at para. 19, 


Abella J. expressed the need to “simplify the standard of review labyrinth we 


currently find ourselves in” and offered suggestions with a view to beginning a 


necessary conversation on the way forward. It is in this context that the Court decided 


to grant leave to hear this case and the companion cases jointly.  


[10] This process has led us to conclude that a reconsideration of this Court’s 


approach is necessary in order to bring greater coherence and predictability to this 


area of law. We have therefore adopted a revised framework for determining the 


standard of review where a court reviews the merits of an administrative decision. 


The analysis begins with a presumption that reasonableness is the applicable standard 


in all cases. Reviewing courts should derogate from this presumption only where 


required by a clear indication of legislative intent or by the rule of law.  


[11] The second aspect is the need for better guidance from this Court on the 


proper application of the reasonableness standard. The Court has heard concerns that 


reasonableness review is sometimes perceived as advancing a two-tiered justice 


system in which those subject to administrative decisions are entitled only to an 


outcome somewhere between “good enough” and “not quite wrong”. These concerns 


have been echoed by some members of the legal profession, civil society 


organizations and legal clinics. The Court has an obligation to take these perspectives 


seriously and to ensure that the framework it adopts accommodates all types of 


administrative decision making, in areas that range from immigration, prison 
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administration and social security entitlements to labour relations, securities 


regulation and energy policy. 


[12] These concerns regarding the application of the reasonableness standard 


speak to the need for this Court to more clearly articulate what that standard entails 


and how it should be applied in practice. Reasonableness review is methodologically 


distinct from correctness review. It is informed by the need to respect the legislature’s 


choice to delegate decision-making authority to the administrative decision maker 


rather than to the reviewing court. In order to fulfill Dunsmuir’s promise to protect 


“the legality, the reasonableness and the fairness of the administrative process and its 


outcomes”, reasonableness review must entail a sensitive and respectful, but robust, 


evaluation of administrative decisions: para. 28. 


[13] Reasonableness review is an approach meant to ensure that courts 


intervene in administrative matters only where it is truly necessary to do so in order to 


safeguard the legality, rationality and fairness of the administrative process. It finds 


its starting point in the principle of judicial restraint and demonstrates a respect for 


the distinct role of administrative decision makers. However, it is not a “rubber-


stamping” process or a means of sheltering administrative decision makers from 


accountability. It remains a robust form of review. 


[14] On the one hand, courts must recognize the legitimacy and authority of 


administrative decision makers within their proper spheres and adopt an appropriate 


posture of respect. On the other hand, administrative decision makers must adopt a 
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culture of justification and demonstrate that their exercise of delegated public power 


can be “justified to citizens in terms of rationality and fairness”: the Rt. Hon. 


B. McLachlin, “The Roles of Administrative Tribunals and Courts in Maintaining the 


Rule of Law” (1998), 12 C.J.A.L.P. 171, at p. 174 (emphasis deleted); see also 


M. Cohen-Eliya and I. Porat, “Proportionality and Justification” (2014), 64 U.T.L.J. 


458, at pp. 467-70. 


[15] In conducting a reasonableness review, a court must consider the outcome 


of the administrative decision in light of its underlying rationale in order to ensure 


that the decision as a whole is transparent, intelligible and justified. What 


distinguishes reasonableness review from correctness review is that the court 


conducting a reasonableness review must focus on the decision the administrative 


decision maker actually made, including the justification offered for it, and not on the 


conclusion the court itself would have reached in the administrative decision maker’s 


place.  


II. Determining the Applicable Standard of Review 


[16] In the following sections, we set out a revised framework for determining 


the standard of review a court should apply when the merits of an administrative 


decision are challenged. It starts with a presumption that reasonableness is the 


applicable standard whenever a court reviews administrative decisions.  
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[17] The presumption of reasonableness review can be rebutted in two types of 


situations. The first is where the legislature has indicated that it intends a different 


standard or set of standards to apply. This will be the case where the legislature 


explicitly prescribes the applicable standard of review. It will also be the case where 


the legislature has provided a statutory appeal mechanism from an administrative 


decision to a court, thereby signalling the legislature’s intent that appellate standards 


apply when a court reviews the decision. The second situation in which the 


presumption of reasonableness review will be rebutted is where the rule of law 


requires that the standard of correctness be applied. This will be the case for certain 


categories of questions, namely constitutional questions, general questions of law of 


central importance to the legal system as a whole and questions related to the 


jurisdictional boundaries between two or more administrative bodies. The general 


rule of reasonableness review, when coupled with these limited exceptions, offers a 


comprehensive approach to determining the applicable standard of review. As a 


result, it is no longer necessary for courts to engage in a “contextual inquiry” (CHRC, 


at paras. 45-47, see also Dunsmuir, at paras. 62-64; McLean, at para. 22) in order to 


identify the appropriate standard.  


[18] Before setting out the framework for determining the standard of review 


in greater detail, we wish to acknowledge that these reasons depart from the Court’s 


existing jurisprudence on standard of review in certain respects.  Any reconsideration 


such as this can be justified only by compelling circumstances, and we do not take 


this decision lightly. A decision to adjust course will always require the Court to 
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carefully weigh the impact on legal certainty and predictability against the costs of 


continuing to follow a flawed approach: see Canada (Attorney General) v. Bedford, 


2013 SCC 72, [2013] 3 S.C.R. 1101, at para. 47; Canada v. Craig, 2012 SCC 43, 


[2012] 2 S.C.R. 489, at paras. 24-27; Ontario (Attorney General) v. Fraser, 2011 


SCC 20, [2011] 2 S.C.R. 3, at paras. 56-57 and 129-31, 139; R. v. Henry, 2005 SCC 


76, [2005] 3 S.C.R. 609, at paras. 43-44; R. v. Bernard, [1988] 2 S.C.R. 833, at pp. 


849-50. 


[19] On this point, we recall the observation of Gibbs J. in Queensland v. 


Commonwealth (1977), 139 C.L.R. 585 (H.C.A.), which this Court endorsed in 


Craig, at para. 26: 


No Justice is entitled to ignore the decisions and reasoning of his 


predecessors, and to arrive at his own judgment as though the pages of 


the law reports were blank, or as though the authority of a decision did 


not survive beyond the rising of the Court. A Justice, unlike a legislator, 


cannot introduce a programme of reform which sets at nought decisions 


formerly made and principles formerly established.  It is only after the 


most careful and respectful consideration of the earlier decision, and after 


giving due weight to all the circumstances, that a Justice may give effect 


to his own opinions in preference to an earlier decision of the Court. 


[20] Nonetheless, this Court has in the past revisited precedents that were 


determined to be unsound in principle, that had proven to be unworkable and 


unnecessarily complex to apply, or that had attracted significant and valid judicial, 


academic and other criticism: Craig, at paras. 28-30; Henry, at paras. 45-47; Fraser, 


at para. 135 (per Rothstein J., concurring in the result); Bernard, at pp. 858-59. 


Although adhering to the established jurisprudence will generally promote certainty 
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and predictability, in some instances doing so will create or perpetuate uncertainty in 


the law: Minister of Indian Affairs and Northern Development v. Ranville, [1982] 2 


S.C.R. 518, at p. 528; Bernard, at p. 858; R. v. B. (K.G.), [1993] 1 S.C.R. 740, at p. 


778. In such circumstances, “following the prior decision because of stare decisis 


would be contrary to the underlying value behind that doctrine, namely, clarity and 


certainty in the law”: Bernard, at p. 858. These considerations apply here.  


[21] Certain aspects of the current framework are unclear and unduly complex. 


The practical effect of this lack of clarity is that courts sometimes struggle in 


conducting the standard of review analysis, and costly debates surrounding the 


appropriate standard and its application continue to overshadow the review on the 


merits in many cases, thereby undermining access to justice. The words of Binnie J. 


in his concurring reasons in Dunsmuir, at para. 133, are still apt: 


[J]udicial review is burdened with undue cost and delay.  Litigants 


understandably hesitate to go to court to seek redress for a perceived 


administrative injustice if their lawyers cannot predict with confidence 


even what standard of review will be applied . . . . If litigants do take the 


plunge, they may find the court’s attention focussed not on their 


complaints, or the government’s response, but on lengthy and arcane 


discussions of something they are told is [the choice of standard analysis] 


. . . . A victory before the reviewing court may be overturned on appeal 


because the wrong “standard of review” was selected.  A small business 


denied a licence or a professional person who wants to challenge 


disciplinary action should be able to seek judicial review without betting 


the store or the house on the outcome . . . . 


Regrettably, we find ourselves in a similar position following Dunsmuir. As 


Karakatsanis J. observed in Edmonton East, at para. 35, “[t]he contextual approach 
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can generate uncertainty and endless litigation concerning the standard of review.” 


While counsel and courts attempt to work through the complexities of determining 


the standard of review and its proper application, litigants “still find the merits 


waiting in the wings for their chance to be seen and reviewed”: Wilson, at para. 25, 


per Abella J.  


[22] As noted in CHRC, this Court “has for years attempted to simplify the 


standard of review analysis in order to ‘get the parties away from arguing about the 


tests and back to arguing about the substantive merits of their case’”: para. 27, 


quoting Alberta Teachers, at para. 36, citing Dunsmuir, at para. 145, per Binnie J. 


The principled changes set out below seek to promote the values underlying stare 


decisis and to make the law on the standard of review more certain, coherent and 


workable going forward.  


A. Presumption That Reasonableness Is the Applicable Standard 


[23] Where a court reviews the merits of an administrative decision (i.e., 


judicial review of an administrative decisions other than a review related to a breach 


of natural justice and/or the duty of procedural fairness), the standard of review it 


applies must reflect the legislature’s intent with respect to the role of the reviewing 


court, except where giving effect to that intent is precluded by the rule of law.  The 


starting point for the analysis is a presumption that the legislature intended the 


standard of review to be reasonableness.  
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[24] Parliament and the provincial legislatures are constitutionally empowered 


to create administrative bodies and to endow them with broad statutory powers: 


Dunsmuir, at para. 27. Where a legislature has created an administrative decision 


maker for the specific purpose of administering a statutory scheme, it must be 


presumed that the legislature also intended that decision maker to be able to fulfill its 


mandate and interpret the law as applicable to all issues that come before it. Where a 


legislature has not explicitly prescribed that a court is to have a role in reviewing the 


decisions of that decision maker, it can safely be assumed that the legislature intended 


the administrative decision maker to function with a minimum of judicial 


interference. However, because judicial review is protected by s. 96 of the 


Constitution Act, 1867, legislatures cannot shield administrative decision making 


from curial scrutiny entirely: Dunsmuir, at para. 31; Crevier v. Attorney General of 


Quebec, [1981] 2 S.C.R. 220, at pp. 236-37; U.E.S., Local 298 v. Bibeault, [1988] 2 


S.C.R. 1048, at p. 1090. Nevertheless, respect for these institutional design choices 


made by the legislature requires a reviewing court to adopt a posture of restraint on 


review. 


[25] For years, this Court’s jurisprudence has moved toward a recognition that 


the reasonableness standard should be the starting point for a court’s review of an 


administrative decision. Indeed, a presumption of reasonableness review is already a 


well-established feature of the standard of review analysis in cases in which 


administrative decision makers interpret their home statutes: see Alberta Teachers, at 


para. 30; Saguenay, at para. 46; Edmonton East, at para. 22.  In our view, it is now 
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appropriate to hold that whenever a court reviews an administrative decision, it 


should start with the presumption that the applicable standard of review for all aspects 


of that decision will be reasonableness. While this presumption applies to the 


administrative decision maker’s interpretation of its enabling statute, the presumption 


also applies more broadly to other aspects of its decision.  


[26] Before turning to an explanation of how the presumption of 


reasonableness review may be rebutted, we believe it is desirable to clarify one aspect 


of the conceptual basis for this presumption. Since C.U.P.E. v. N.B. Liquor 


Corporation, [1979] 2 S.C.R. 227, the central rationale for applying a deferential 


standard of review in administrative law has been a respect for the legislature’s 


institutional design choice to delegate certain matters to non-judicial decision makers 


through statute: C.U.P.E., at pp. 235-36. However, this Court has subsequently 


identified a number of other justifications for applying the reasonableness standard, 


some of which have taken on influential roles in the standard of review analysis at 


various times.  


[27] In particular, the Court has described one rationale for applying the 


reasonableness standard as being the relative expertise of administrative decision 


makers with respect to the questions before them: see, e.g., C.U.P.E., at p. 236; 


Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 


982, at paras. 32-35; Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 


S.C.R. 557, at pp. 591-92; Canada (Director of Investigation and Research) v. 
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Southam Inc., [1997] 1 S.C.R. 748, at paras. 50-53; Dunsmuir, at para. 49, quoting D. 


J. Mullan, “Establishing the Standard of Review: The Struggle for Complexity?” 


(2004), 17 C.J.A.L.P. 59, at p. 93; see also Dunsmuir, at para. 68. However, this 


Court’s jurisprudence has sometimes been deeply divided on the question of what 


expertise entails in the administrative context, how it should be assessed and how it 


should inform the standard of review analysis: see, e.g., Khosa, at paras. 23-25, per 


Binnie J. for the majority, compared to paras. 93-96, per Rothstein J., concurring in 


the result; Edmonton East, at para. 33, per Karakatsanis J. for the majority, compared 


to paras. 81-86, per Côté and Brown JJ., dissenting. In the era of what was known as 


the “pragmatic and functional” approach, which was first set out in Bibeault, a 


decision maker’s expertise relative to that of the reviewing court was one of the key 


contextual factors said to indicate legislative intent with respect to the standard of 


review, but the decision maker was not presumed to have relative expertise. Instead, 


whether a decision maker had greater expertise than the reviewing court was assessed 


in relation to the specific question at issue and on the basis of a contextual analysis 


that could incorporate factors such as the qualification of an administrative body’s 


members, their experience in a particular area and their involvement in policy 


making: see, e.g., Pezim, at pp. 591-92; Southam, at paras. 50-53; Dr. Q v. College of 


Physicians and Surgeons of British Columbia, 2003 SCC 19, [2003] 1 S.C.R. 226, at 


paras. 28-29; Canada (Deputy Minister of National Revenue) v. Mattel Canada Inc., 


2001 SCC 36, [2001] 2 S.C.R. 100, at paras. 28-32; Moreau-Bérubé v. New 


Brunswick (Judicial Council), 2002 SCC 11, [2002] 1 S.C.R. 249, at para. 50. 
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[28] Unfortunately, this contextual analysis proved to be unwieldly and 


offered limited practical guidance for courts attempting to assess an administrative 


decision maker’s relative expertise. More recently, the dominant approach in this 


Court has been to accept that expertise simply inheres in an administrative body by 


virtue of the specialized function designated for it by the legislature: Edmonton East, 


at para. 33. However, if administrative decision makers are understood to possess 


specialized expertise on all questions that come before them, the concept of expertise 


ceases to assist a reviewing court in attempting to distinguish questions for which 


applying the reasonableness standard is appropriate from those for which it is not. 


[29] Of course, the fact that the specialized role of administrative decision 


makers lends itself to the development of expertise and institutional experience is not 


the only reason that a legislature may choose to delegate decision-making authority. 


Over the years, the Court has pointed to a number of other compelling rationales for 


the legislature to delegate the administration of a statutory scheme to a particular 


administrative decision maker. These rationales have included the decision maker’s 


proximity and responsiveness to stakeholders, ability to render decisions promptly, 


flexibly and efficiently, and ability to provide simplified and streamlined proceedings 


intended to promote access to justice. 


[30] While specialized expertise and these other rationales may all be reasons 


for a legislature to delegate decision-making authority, a reviewing court need not 


evaluate which of these rationales apply in the case of a particular decision maker in 
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order to determine the standard of review. Instead, in our view, it is the very fact that 


the legislature has chosen to delegate authority which justifies a default position of 


reasonableness review. The Court has in fact recognized this basis for applying the 


reasonableness standard to administrative decisions in the past. In Khosa, for 


example, the majority understood Dunsmuir to stand for the proposition that “with or 


without a privative clause, a measure of deference has come to be accepted as 


appropriate where a particular decision had been allocated to an administrative 


decision-maker rather than to the courts”: para. 25. More recently, in Edmonton East, 


Karakatsanis J. explained that a presumption of reasonableness review “respects the 


principle of legislative supremacy and the choice made to delegate decision making to 


a tribunal, rather than the courts”: para. 22. And in CHRC, Gascon J. explained that 


“the fact that the legislature has allocated authority to a decision maker other than the 


courts is itself an indication that the legislature intended deferential review”: para. 50. 


In other words, respect for this institutional design choice and the democratic 


principle, as well as the need for courts to avoid “undue interference” with the 


administrative decision maker’s discharge of its functions, is what justifies the 


presumptive application of the reasonableness standard: Dunsmuir, at para. 27.  


[31] We wish to emphasize that because these reasons adopt a presumption of 


reasonableness as the starting point, expertise is no longer relevant to a determination 


of the standard of review as it was in the contextual analysis. However, we are not 


doing away with the role of expertise in administrative decision making. This 
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consideration is simply folded into the new starting point and, as explained below, 


expertise remains a relevant consideration in conducting reasonableness review.  


[32] That being said, our starting position that the applicable standard of 


review is reasonableness is not incompatible with the rule of law. However, because 


this approach is grounded in respect for legislative choice, it also requires courts to 


give effect to clear legislative direction that a different standard was intended. 


Similarly, a reviewing court must be prepared to derogate from the presumption of 


reasonableness review where respect for the rule of law requires a singular, 


determinate and final answer to the question before it. Each of these situations will be 


discussed in turn below. 


B. Derogation From the Presumption of Reasonableness Review on the Basis of 


Legislative Intent  


[33] This Court has described respect for legislative intent as the “polar star” 


of judicial review: C.U.P.E. v. Ontario (Minister of Labour), 2003 SCC 29, [2003] 1 


S.C.R. 539, at para. 149. This description remains apt. The presumption of 


reasonableness review discussed above is intended to give effect to the legislature’s 


choice to leave certain matters with administrative decision makers rather than the 


courts. It follows that this presumption will be rebutted where a legislature has 


indicated that a different standard should apply. The legislature can do so in two 


ways. First, it may explicitly prescribe through statute what standard courts should 


apply when reviewing decisions of a particular administrative decision maker. 
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Second, it may direct that derogation from the presumption of reasonableness review 


is appropriate by providing for a statutory appeal mechanism from an administrative 


decision maker to a court, thereby signalling the application of appellate standards.  


(1) Legislated Standards of Review 


[34] Any framework rooted in legislative intent must, to the extent possible, 


respect clear statutory language that prescribes the applicable standard of review. This 


Court has consistently affirmed that legislated standards of review should be given 


effect: see, e.g., R. v. Owen, 2003 SCC 33, [2003] 1 S.C.R. 779, at paras. 31-32; 


Khosa, at paras. 18-19; British Columbia (Workers’ Compensation Board) v. Figliola, 


2011 SCC 52, [2011] 3 S.C.R. 422, at para. 20; Moore v. British Columbia 


(Education), 2012 SCC 61, [2012] 3 S.C.R. 360, at para. 55; McCormick v. Fasken 


Martineau DuMoulin LLP, 2014 SCC 39, [2014] 2 S.C.R. 108, at para. 16; British 


Columbia (Workers’ Compensation Appeal Tribunal) v. Fraser Health Authority, 


2016 SCC 25, [2016] 1 S.C.R. 587, at paras. 8 and 29; British Columbia Human 


Rights Tribunal v. Schrenk, 2017 SCC 62, [2017] 2 S.C.R. 795, at para. 28.  


[35] It follows that where a legislature has indicated that courts are to apply 


the standard of correctness in reviewing certain questions, that standard must be 


applied. In British Columbia, the legislature has established the applicable standard of 


review for many tribunals by reference to the Administrative Tribunals Act, S.B.C. 


2004, c. 45: see ss. 58 and 59. For example, it has provided that the standard of 


review applicable to decisions on questions of statutory interpretation by the B.C. 
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Human Rights Tribunal is to be correctness: ibid., s. 59(1); Human Rights Code, 


R.S.B.C. 1996, c. 210, s. 32. We continue to be of the view that where the legislature 


has indicated the applicable standard of review, courts are bound to respect that 


designation, within the limits imposed by the rule of law.    


(2) Statutory Appeal Mechanisms 


[36] We have reaffirmed that, to the extent possible, the standard of review 


analysis requires courts to give effect to the legislature’s institutional design choices 


to delegate authority through statute. In our view, this principled position also 


requires courts to give effect to the legislature’s intent, signalled by the presence of a 


statutory appeal mechanism from an administrative decision to a court, that the court 


is to perform an appellate function with respect to that decision. Just as a legislature 


may, within constitutional limits, insulate administrative decisions from judicial 


interference, it may also choose to establish a regime “which does not exclude the 


courts but rather makes them part of the enforcement machinery”: Seneca College of 


Applied Arts and Technology v. Bhadauria, [1981] 2 S.C.R. 181, at p. 195. Where a 


legislature has provided that parties may appeal from an administrative decision to a 


court, either as of right or with leave, it has subjected the administrative regime to 


appellate oversight and indicated that it expects the court to scrutinize such 


administrative decisions on an appellate basis. This expressed intention necessarily 


rebuts the blanket presumption of reasonableness review, which is premised on giving 


effect to a legislature’s decision to leave certain issues with a body other than a court. 
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This intention should be given effect. As noted by the intervener Attorney General of 


Quebec in its factum, [TRANSLATION] “[t]he requirement of deference must not 


sterilize such an appeal mechanism to the point that it changes the nature of the 


decision-making process the legislature intended to put in place”: para. 2.  


[37] It should therefore be recognized that, where the legislature has provided 


for an appeal from an administrative decision to a court, a court hearing such an 


appeal is to apply appellate standards of review to the decision. This means that the 


applicable standard is to be determined with reference to the nature of the question 


and to this Court’s jurisprudence on appellate standards of review. Where, for 


example, a court is hearing an appeal from an administrative decision, it would, in 


considering questions of law, including questions of statutory interpretation and those 


concerning the scope of a decision maker’s authority, apply the standard of 


correctness in accordance with Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 


235, at para. 8. Where the scope of the statutory appeal includes questions of fact, the 


appellate standard of review for those questions is palpable and overriding error (as it 


is for questions of mixed fact and law where the legal principle is not readily 


extricable): see Housen, at paras. 10, 19 and 26-37. Of course, should a legislature 


intend that a different standard of review apply in a statutory appeal, it is always free 


to make that intention known by prescribing the applicable standard through statute. 


[38] We acknowledge that giving effect to statutory appeal mechanisms in this 


way departs from the Court’s recent jurisprudence. However, after careful 
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consideration, we are of the view that this shift is necessary in order to bring 


coherence and conceptual balance to the standard of review analysis and is justified 


by a weighing of the values of certainty and correctness: Craig, at para. 27. Our 


conclusion is based on the following considerations. 


[39] First, there has been significant judicial and academic criticism of this 


Court’s recent approach to statutory appeal rights: see, e.g., Y.-M. Morissette, “What 


is a ‘reasonable decision’?” (2018), 31 C.J.A.L.P. 225, at p. 244; the Hon. 


J.T. Robertson, Administrative Deference: The Canadian Doctrine that Continues to 


Disappoint (April 18, 2018) (online), at p. 8; the Hon. D. Stratas, “The Canadian Law 


of Judicial Review: A Plea for Doctrinal Coherence and Consistency” (2016), 42 


Queen’s L.J. 27, at p. 33; Daly, at pp. 541-42; Québec (Procureure générale) v. 


Montréal (Ville), 2016 QCCA 2108, 17 Admin. L.R. (6th) 328, at paras. 36-46; Bell 


Canada v. 7265921 Canada Ltd., 2018 FCA 174, 428 D.L.R. (4th) 311, at paras. 190-


 92, per Nadon J.A., concurring, and at 66 and 69-72, per Rennie J.A., dissenting; 


Garneau Community League v. Edmonton (City), 2017 ABCA 374, 60 Alta. L.R. 


(6th) 1, at paras. 91 and 93-95, per Slatter J.A., concurring; Nova Scotia (Attorney 


General) v. S&D Smith Central Supplies Limited, 2019 NSCA 22, at paras. 250, 


255-64 and 274-302 (CanLII), per Beveridge J.A., dissenting; Atlantic Mining NS 


Corp. (D.D.V. Gold Limited) v. Oakley, 2019 NSCA 14, at paras. 9-14 (CanLII). 


These critiques seize on the inconsistency inherent in a standard of review framework 


based on legislative intent that otherwise declines to give meaning to an express 


statutory right of appeal. This criticism observes that legislative choice is not one-
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dimensional; rather, it pulls in two directions. While a legislative choice to delegate to 


an administrative decision maker grounds a presumption of reasonableness on the one 


hand, a legislative choice to enact a statutory right of appeal signals an intention to 


ascribe an appellate role to reviewing courts on the other hand.  


[40] This Court has in the past held that the existence of significant and valid 


judicial, academic and other criticism of its jurisprudence may justify reconsideration 


of a precedent: Craig, at para. 29; R. v. Robinson, [1996] 1 S.C.R. 683, at paras. 35-


41. This consideration applies in the instant case. In particular, the suggestion that the 


recent treatment of statutory rights of appeal represents a departure from the 


conceptual basis underpinning the standard of review framework is itself a 


compelling reason to re-examine the current approach: Khosa, at para. 87, per 


Rothstein J., concurring in the result.  


[41] Second, there is no satisfactory justification for the recent trend in this 


Court’s jurisprudence to give no effect to statutory rights of appeal in the standard of 


review analysis absent exceptional wording: see Tervita Corp. v. Canada 


(Commissioner of Competition), 2015 SCC 3, [2015] 1 S.C.R. 161, at paras. 35-39. 


Indeed, this approach is itself a departure from earlier jurisprudence: the Hon. 


J.  T. Robertson, “Judicial Deference to Administrative Tribunals: A Guide to 60 


Years of Supreme Court Jurisprudence” (2014), 66 S.C.L.R. (2d) 1, at pp. 91-93. 


Under the former “pragmatic and functional” approach to determining the applicable 


standard of review, the existence of a privative clause or a statutory right of appeal 
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was one of four contextual factors that a court would consider in order to determine 


the standard that the legislature intended to apply to a particular decision. Although a 


statutory appeal clause was not determinative, it was understood to be a key factor 


indicating that the legislature intended that a less deferential standard of review be 


applied: see, e.g., Pezim, at pp. 589-92; British Columbia Telephone Co. v. Shaw Cable 


Systems (B.C.) Ltd., [1995] 2 S.C.R. 739, at paras. 28-31; Southam, at paras. 30-32, 46 


and 54-55; Pushpanathan, at paras. 30-31; Dr. Q, at para. 27; Mattel, at paras. 26-27; 


Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 247, at paras. 


21 and 27-29; Barrie Public Utilities v. Canadian Cable Television Assn., 2003 SCC 


28, [2003] 1 S.C.R. 476, at para. 11; Monsanto Canada Inc. v. Ontario 


(Superintendent of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152, at para. 7.  


[42] The Court did indeed sometimes find that, even in a statutory appeal, a 


deferential standard of review was warranted for the legal findings of a decision 


maker that lay at the heart of the decision maker’s expertise: see, e.g., Pezim. In other 


instances, however, the Court concluded that the existence of a statutory appeal 


mechanism and the fact that the decision maker did not have greater expertise than a 


court on the issue being considered indicated that correctness was the appropriate 


standard, including on matters involving the interpretation of the administrative 


decision maker’s home statute: see, e.g., Mattel, at paras. 26-33; Barrie Public 


Utilities, at paras. 9-19; Monsanto, at paras. 6-16. 
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[43] Yet as, in Dunsmuir, Alberta Teachers, Edmonton East and subsequent 


cases, the standard of review analysis was simplified and shifted from a contextual 


analysis to an approach more focused on categories, statutory appeal mechanisms 


ceased to play a role in the analysis. Although this simplification of the standard of 


review analysis may have been a laudable change, it did not justify ceasing to give 


any effect to statutory appeal mechanisms. Dunsmuir itself provides little guidance on 


the rationale for this change. The majority in Dunsmuir was silent on the role of a 


statutory right of appeal in determining the standard of review, and did not refer to the 


prior treatment of statutory rights of appeal under the pragmatic and functional 


approach.  


[44] More generally, there is no convincing reason to presume that legislatures 


mean something entirely different when they use the word “appeal” in an 


administrative law statute than they do in, for example, a criminal or commercial law 


context. Accepting that the word “appeal” refers to the same type of procedure in all 


these contexts also accords with the presumption of consistent expression, according 


to which the legislature is presumed to use language such that the same words have 


the same meaning both within a statute and across statutes: R. Sullivan, Sullivan on 


the Construction of Statutes (6th ed. 2014), at p. 217. Accepting that the legislature 


intends an appellate standard of review to be applied when it uses the word “appeal” 


also helps to explain why many statutes provide for both appeal and judicial review 


mechanisms in different contexts, thereby indicating two roles for reviewing courts: 


see, e.g., Federal Courts Act, R.S.C. 1985, c. F-7, ss. 27 and 28. This offers further 
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support for giving effect to statutory rights of appeal. Our colleagues’ suggestion that 


our position in this regard “hinges” on what they call a “textualist argument” (at para. 


246) is inaccurate. 


[45] That there is no principled rationale for ignoring statutory appeal 


mechanisms becomes obvious when the broader context of those mechanisms is 


considered. The existence of a limited right of appeal, such as a right of appeal on 


questions of law or a right of appeal with leave of a court, does not preclude a court 


from considering other aspects of a decision in a judicial review proceeding. 


However, if the same standards of review applied regardless of whether a question 


was covered by the appeal provision, and regardless of whether an individual subject 


to an administrative decision was granted leave to appeal or applied for judicial 


review, the appeal provision would be completely redundant — contrary to the well-


established principle that the legislature does not speak in vain: Attorney General of 


Quebec v. Carrières Ste-Thérèse Ltée, [1985] 1 S.C.R. 831, at p. 838.  


[46] Finally, and most crucially, the appeals now before the Court have 


allowed for a comprehensive and considered examination of the standard of review 


analysis with the goal of remedying the conceptual and practical difficulties that have 


made this area of the law challenging for litigants and courts alike. To achieve this 


goal, the revised framework must, for at least two reasons, give effect to statutory 


appeal mechanisms. The first reason is conceptual. In the past, this Court has looked 


past an appeal clause primarily when the decision maker possessed greater relative 
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expertise — what it called the “specialization of duties” principle in Pezim, at p. 591. 


But, as discussed above, the presumption of reasonableness review is no longer 


premised upon notions of relative expertise. Instead, it is now based on respect for the 


legislature’s institutional design choice, according to which the authority to make a 


decision is vested in an administrative decision maker rather than in a court. It would 


be inconsistent with this conceptual basis for the presumption of reasonableness 


review to disregard clear indications that the legislature has intentionally chosen a 


more involved role for the courts. Just as recognizing a presumption of 


reasonableness review on all questions respects a legislature’s choice to leave some 


matters first and foremost to an administrative decision maker, departing from that 


blanket presumption in the context of a statutory appeal respects the legislature’s 


choice of a more involved role for the courts in supervising administrative decision 


making. 


[47] The second reason is that, building on developments in the case law over 


the past several years, this decision conclusively closes the door on the application of 


a contextual analysis to determine the applicable standard, and in doing so 


streamlines and simplifies the standard of review framework. With the elimination of 


the contextual approach to selecting the standard of review, the need for statutory 


rights of appeal to play a role becomes clearer. Eliminating the contextual approach 


means that statutory rights of appeal must now either play no role in administrative 


law or be accepted as directing a departure from the default position of 


reasonableness review. The latter must prevail.  
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[48] Our colleagues agree that the time has come to put the contextual 


approach espoused in Dunsmuir to rest and adopt a presumption of reasonableness 


review. We part company on the extent to which the departure from the contextual 


approach requires corresponding modifications to other aspects of the standard of 


review jurisprudence. We consider that the elimination of the contextual approach 


represents an incremental yet important adjustment to Canada’s judicial review roots. 


While it is true that this Court has, in the past several years of jurisprudential 


development, warned that the contextual approach should be applied “sparingly” 


(CHRC, at para. 46), it is incorrect to suggest that our jurisprudence was such that the 


elimination of the contextual analysis was “all but complete”: reasons of Abella and 


Karakatsanis JJ., at para. 277; see, in this regard, CHRC, at paras. 44-54; Saguenay, at 


para. 46; Tervita, at para. 35; McLean, at para. 22; Edmonton East, at para. 32; 


Rogers Communications Inc. v. Society of Composers, Authors and Music Publishers 


of Canada, 2012 SCC 35, [2012] 2 S.C.R. 283, at para. 15. The contextual analysis 


was one part of the broader standard of review framework set out in Dunsmuir. A 


departure from this aspect of the Dunsmuir framework requires a principled 


rebalancing of the framework as a whole in order to maintain the equilibrium between 


the roles of administrative decision makers and reviewing courts that is fundamental 


to administrative law.  


[49] In our view, with the starting position of this presumption of 


reasonableness review, and in the absence of a searching contextual analysis, 


legislative intent can only be given effect in this framework if statutory appeal 
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mechanisms, as clear signals of legislative intent with respect to the applicable 


standard of review, are given effect through the application of appellate standards by 


reviewing courts. Conversely, in such a framework that is based on a presumption of 


reasonableness review, contextual factors that courts once looked to as signalling 


deferential review, such as privative clauses, serve no independent or additional 


function in identifying the standard of review.  


[50] We wish, at this juncture, to make three points regarding how the 


presence of a statutory appeal mechanism should inform the choice of standard 


analysis. First, we note that statutory regimes that provide for parties to appeal to a 


court from an administrative decision may allow them to do so in all cases (that is, as 


of right) or only with leave of the court. While the existence of a leave requirement 


will affect whether a court will hear an appeal from a particular decision, it does not 


affect the standard to be applied if leave is given and the appeal is heard. 


[51] Second, we note that not all legislative provisions that contemplate a 


court reviewing an administrative decision actually provide a right of appeal. Some 


provisions simply recognize that all administrative decisions are subject to judicial 


review and address procedural or other similar aspects of judicial review in a 


particular context. Since these provisions do not give courts an appellate function, 


they do not authorize the application of appellate standards. Some examples of such 


provisions are ss. 18 to 18.2, 18.4 and 28 of the Federal Courts Act, which confer 


jurisdiction on the Federal Court and the Federal Court of Appeal to hear and 
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determine applications for judicial review of decisions of federal bodies and grant 


remedies, and also address procedural aspects of such applications: see Khosa, at 


para. 34. Another example is the current version of s. 470 of Alberta’s Municipal 


Government Act, R.S.A. 2000, c. M-26, which does not provide for an appeal to a 


court, but addresses procedural considerations and consequences that apply “[w]here 


a decision of an assessment review board is the subject of an application for judicial 


review”: s. 470(1). 


[52] Third, we would note that statutory appeal rights are often circumscribed, 


as their scope might be limited with reference to the types of questions on which a 


party may appeal (where, for example, appeals are limited to questions of law) or the 


types of decisions that may be appealed (where, for example, not every decision of an 


administrative decision maker may be appealed to a court), or to the party or parties 


that may bring an appeal. However, the existence of a circumscribed right of appeal 


in a statutory scheme does not on its own preclude applications for judicial review of 


decisions, or of aspects of decisions, to which the appeal mechanism does not apply, 


or by individuals who have no right of appeal. But any such application for judicial 


review is distinct from an appeal, and the presumption of reasonableness review that 


applies on judicial review cannot then be rebutted by reference to the statutory appeal 


mechanism. 


C. The Applicable Standard Is Correctness Where Required by the Rule of Law 
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[53] In our view, respect for the rule of law requires courts to apply the 


standard of correctness for certain types of legal questions: constitutional questions, 


general questions of law of central importance to the legal system as a whole and 


questions regarding the jurisdictional boundaries between two or more administrative 


bodies. The application of the correctness standard for such questions respects the 


unique role of the judiciary in interpreting the Constitution and ensures that courts are 


able to provide the last word on questions for which the rule of law requires 


consistency and for which a final and determinate answer is necessary: Dunsmuir, at 


para. 58.   


[54] When applying the correctness standard, the reviewing court may choose 


either to uphold the administrative decision maker’s determination or to substitute its 


own view: Dunsmuir, at para. 50. While it should take the administrative decision 


maker’s reasoning into account — and indeed, it may find that reasoning persuasive 


and adopt it — the reviewing court is ultimately empowered to come to its own 


conclusions on the question.  


(1) Constitutional Questions 


[55] Questions regarding the division of powers between Parliament and the 


provinces, the relationship between the legislature and the other branches of the state, 


the scope of Aboriginal and treaty rights under s. 35 of the Constitution Act, 1982, 


and other constitutional matters require a final and determinate answer from the 


courts. Therefore, the standard of correctness must continue to be applied in 
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reviewing such questions: Dunsmuir, para. 58; Westcoast Energy Inc. v. Canada 


(National Energy Board), [1998] 1 S.C.R. 322.  


[56] The Constitution — both written and unwritten — dictates the limits of 


all state action. Legislatures and administrative decision makers are bound by the 


Constitution and must comply with it. A legislature cannot alter the scope of its own 


constitutional powers through statute. Nor can it alter the constitutional limits of 


executive power by delegating authority to an administrative body. In other words, 


although a legislature may choose what powers it delegates to an administrative body, 


it cannot delegate powers that it does not constitutionally have. The constitutional 


authority to act must have determinate, defined and consistent limits, which 


necessitates the application of the correctness standard.  


[57] Although the amici questioned the approach to the standard of review set 


out in Doré v. Barreau du Québec, 2012 SCC 12, [2012] 1 S.C.R. 395, a 


reconsideration of that approach is not germane to the issues in this appeal. However, 


it is important to draw a distinction between cases in which it is alleged that the effect 


of the administrative decision being reviewed is to unjustifiably limit rights under the 


Canadian Charter of Rights and Freedoms (as was the case in Doré) and those in 


which the issue on review is whether a provision of the decision maker’s enabling 


statute violates the Charter (see, e.g., Nova Scotia (Workers’ Compensation Board) v. 


Martin, 2003 SCC 54, [2003] 2 S.C.R. 504, at para. 65). Our jurisprudence holds that 
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an administrative decision maker’s interpretation of the latter issue should be 


reviewed for correctness, and that jurisprudence is not displaced by these reasons.   


(2) General Questions of Law of Central Importance to the Legal System as a 


Whole 


[58] In Dunsmuir, a majority of the Court held that, in addition to 


constitutional questions, general questions of law which are “both of central 


importance to the legal system as a whole and outside the adjudicator’s specialized 


area of expertise” will require the application of the correctness standard: para. 60, 


citing Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at 


para. 62, per LeBel J., concurring. We remain of the view that the rule of law requires 


courts to have the final word with regard to general questions of law that are “of 


central importance to the legal system as a whole”. However, a return to first 


principles reveals that it is not necessary to evaluate the decision maker’s specialized 


expertise in order to determine whether the correctness standard must be applied in 


cases involving such questions. As indicated above (at para. 31) of the reasons, the 


consideration of expertise is folded into the new starting point adopted in these 


reasons, namely the presumption of reasonableness review. 


[59] As the majority of the Court recognized in Dunsmuir, the key underlying 


rationale for this category of questions is the reality that certain general questions of 


law “require uniform and consistent answers” as a result of “their impact on the 


administration of justice as a whole”: Dunsmuir, para. 60. In these cases, correctness 
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review is necessary to resolve general questions of law that are of “fundamental 


importance and broad applicability”, with significant legal consequences for the 


justice system as a whole or for other institutions of government: see Toronto (City), 


at para. 70; Alberta (Information and Privacy Commissioner) v. University of 


Calgary, 2016 SCC 53, [2016] 2 S.C.R. 555, at para. 20; Canadian National Railway, 


at para. 60; Chagnon v. Syndicat de la fonction publique et parapublique du Québec, 


2018 SCC 39, [2018] 2 S.C.R. 687, at para. 17; Saguenay, at para. 51; Canada 


(Canadian Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53, 


[2011] 3 S.C.R. 471 (“Mowat”), at para. 22; Commission scolaire de Laval v. 


Syndicat de l’enseignement de la région de Laval, 2016 SCC 8, [2016] 1 S.C.R. 29, at 


para. 38. For example, the question in University of Calgary could not be resolved by 


applying the reasonableness standard, because the decision would have had legal 


implications for a wide variety of other statutes and because the uniform protection of 


solicitor-client privilege — at issue in that case — is necessary for the proper 


functioning of the justice system: University of Calgary, at paras. 19-26. As this 


shows, the resolution of general questions of law “of central importance to the legal 


system as a whole” has implications beyond the decision at hand, hence the need for 


“uniform and consistent answers”.   


[60] This Court’s jurisprudence continues to provide important guidance 


regarding what constitutes a general question of law of central importance to the legal 


system as a whole. For example, the following general questions of law have been 


held to be of central importance to the legal system as a whole: when an 
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administrative proceeding will be barred by the doctrines of res judicata and abuse of 


process (Toronto (City), at para. 15); the scope of the state’s duty of religious 


neutrality (Saguenay, at para. 49); the appropriateness of limits on solicitor-client 


privilege (University of Calgary, at para. 20); and the scope of parliamentary 


privilege (Chagnon, at para. 17). We caution, however, that this jurisprudence must 


be read carefully, given that expertise is no longer a consideration in identifying such 


questions: see, e.g., CHRC, at para. 43. 


[61] We would stress that the mere fact that a dispute is “of wider public 


concern” is not sufficient for a question to fall into this category — nor is the fact that 


the question, when framed in a general or abstract sense, touches on an important 


issue: see, e.g., Communications, Energy and Paperworkers Union of Canada, Local 


30 v. Irving Pulp & Paper, Ltd., 2013 SCC 34, [2013] 2 S.C.R. 458, at para. 66; 


McLean, at para. 28; Barreau du Québec v. Quebec (Attorney General), 2017 SCC 


56, [2017] 2 S.C.R. 488, at para. 18. The case law reveals many examples of 


questions this Court has concluded are not general questions of law of central 


importance to the legal system as a whole. These include whether a certain tribunal 


can grant a particular type of compensation (Mowat, at para. 25); when estoppel may 


be applied as an arbitral remedy (Nor-Man Regional Health Authority Inc. v. 


Manitoba Association of Health Care Professionals, 2011 SCC 59, [2011] 3 S.C.R. 


616, at paras. 37-38); the interpretation of a statutory provision prescribing timelines 


for an investigation (Alberta Teachers, at para. 32);  the scope of a management rights 


clause in a collective agreement (Irving Pulp & Paper, at paras. 7, 15-16 and 66, per 
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Rothstein and Moldaver JJ., dissenting but not on this point); whether a limitation 


period had been triggered under securities legislation (McLean, at paras. 28-31); 


whether a party to a confidential contract could bring a complaint under a particular 


regulatory regime (Canadian National Railway, at para. 60); and the scope of an 


exception allowing non-advocates to represent a minister in certain proceedings 


(Barreau du Québec, at paras. 17-18). As these comments and examples indicate, this 


does not mean that simply because expertise no longer plays a role in the selection of 


the standard of review, questions of central importance are now transformed into a 


broad catch-all category for correctness review. 


[62] In short, general questions of law of central importance to the legal 


system as a whole require a single determinate answer.  In cases involving such 


questions, the rule of law requires courts to provide a greater degree of legal certainty 


than reasonableness review allows. 


(3) Questions Regarding the Jurisdictional Boundaries Between Two or More 


Administrative Bodies 


[63] Finally, the rule of law requires that the correctness standard be applied in 


order to resolve questions regarding the jurisdictional boundaries between two or 


more administrative bodies: Dunsmuir, para. 61. One such question arose in Regina 


Police Assn. Inc. v. Regina (City) Board of Police Commissioners, 2000 SCC 14, 


[2000] 1 S.C.R. 360, in which the issue was the jurisdiction of a labour arbitrator to 


consider matters of police discipline and dismissal that were otherwise subject to a 
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comprehensive legislative regime. Similarly, in Quebec (Commission des droits de la 


personne et des droits de la jeunesse) v. Quebec (Attorney General), 2004 SCC 39, 


[2004] 2 S.C.R. 185, the Court considered a jurisdictional dispute between a labour 


arbitrator and the Quebec Human Rights Tribunal. 


[64] Administrative decisions are rarely contested on this basis. Where they 


are, however, the rule of law requires courts to intervene where one administrative 


body has interpreted the scope of its authority in a manner that is incompatible with 


the jurisdiction of another. The rationale for this category of questions is simple: the 


rule of law cannot tolerate conflicting orders and proceedings where they result in a 


true operational conflict between two administrative bodies, pulling a party in two 


different and incompatible directions: see British Columbia Telephone Co., at para. 


80, per McLachlin J. (as she then was), concurring. Members of the public must know 


where to turn in order to resolve a dispute. As with general questions of law of central 


importance to the legal system as a whole, the application of the correctness standard 


in these cases safeguards predictability, finality and certainty in the law of 


administrative decision making.  


D. A Note Regarding Jurisdictional Questions 


[65] We would cease to recognize jurisdictional questions as a distinct 


category attracting correctness review. The majority in Dunsmuir held that it was 


“without question” (para. 50) that the correctness standard must be applied in 


reviewing jurisdictional questions (also referred to as true questions of jurisdiction or 
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vires). True questions of jurisdiction were said to arise “where the tribunal must 


explicitly determine whether its statutory grant of power gives it the authority to 


decide a particular matter”: see Dunsmuir, at para. 59; Quebec (Attorney 


General) v. Guérin, 2017 SCC 42, [2017] 2 S.C.R. 3, at para. 32. Since Dunsmuir, 


however, majorities of this Court have questioned the necessity of this category, 


struggled to articulate its scope and “expressed serious reservations about whether 


such questions can be distinguished as a separate category of questions of law”: 


McLean, at para. 25, referring to Alberta Teachers, at para. 34; Edmonton East, at 


para. 26; Guérin, at paras. 32-36; CHRC, at paras. 31-41. 


[66] As Gascon J. noted in CHRC, the concept of “jurisdiction” in the 


administrative law context is inherently “slippery”: para. 38. This is because, in 


theory, any challenge to an administrative decision can be characterized as 


“jurisdictional” in the sense that it calls into question whether the decision maker had 


the authority to act as it did: see CHRC, at para. 38; Alberta Teachers, at para. 34; see 


similarly City of Arlington, Texas v. Federal Communications Commission, 569 U.S. 


290 (2013), at p. 299. Although this Court’s jurisprudence contemplates that only a 


much narrower class of “truly” jurisdictional questions requires correctness review, it 


has observed that there are no “clear markers” to distinguish such questions from 


other questions related to the interpretation of an administrative decision maker’s 


enabling statute: see CHRC, at para. 38. Despite differing views on whether it is 


possible to demarcate a class of “truly” jurisdictional questions, there is general 


agreement that “it is often difficult to distinguish between exercises of delegated 
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power that raise truly jurisdictional questions from those entailing an unremarkable 


application of an enabling statute”: CHRC, at para. 111, per Brown J., concurring. 


This tension is perhaps clearest in cases where the legislature has delegated broad 


authority to an administrative decision maker that allows the latter to make 


regulations in pursuit of the objects of its enabling statute: see, e.g., Green v. Law 


Society of Manitoba, 2017 SCC 20, [2017] 1 S.C.R. 360; West Fraser Mills Ltd. v. 


British Columbia (Workers’ Compensation Appeal Tribunal), 2018 SCC 22, [2018] 1 


S.C.R. 635. 


[67] In CHRC, the majority, while noting this inherent difficulty — and the 


negative impact on litigants of the resulting uncertainty in the law — nonetheless left 


the question of whether the category of true questions of jurisdiction remains 


necessary to be determined in a later case. After hearing submissions on this issue and 


having an adequate opportunity for reflection on this point, we are now in a position 


to conclude that it is not necessary to maintain this category of correctness review. 


The arguments that support maintaining this category — in particular the concern that 


a delegated decision maker should not be free to determine the scope of its own 


authority — can be addressed adequately by applying the framework for conducting 


reasonableness review that we describe below. Reasonableness review is both robust 


and responsive to context. A proper application of the reasonableness standard will 


enable courts to fulfill their constitutional duty to ensure that administrative bodies 


have acted within the scope of their lawful authority without having to conduct a 


preliminary assessment regarding whether a particular interpretation raises a “truly” 
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or “narrowly” jurisdictional issue and without having to apply the correctness 


standard.  


[68] Reasonableness review does not give administrative decision makers free 


rein in interpreting their enabling statutes, and therefore does not give them licence to 


enlarge their powers beyond what the legislature intended. Instead, it confirms that 


the governing statutory scheme will always operate as a constraint on administrative 


decision makers and as a limit on their authority.  Even where the reasonableness 


standard is applied in reviewing a decision maker’s interpretation of its authority, 


precise or narrow statutory language will necessarily limit the number of reasonable 


interpretations open to the decision maker — perhaps limiting it one. Conversely, 


where the legislature has afforded a decision maker broad powers in general terms — 


and has provided no right of appeal to a court — the legislature’s intention that the 


decision maker have greater leeway in interpreting its enabling statute should be 


given effect. Without seeking to import the U.S. jurisprudence on this issue 


wholesale, we find that the following comments of the Supreme Court of the United 


States in Arlington, at p. 307, are apt: 


The fox-in-the-henhouse syndrome is to be avoided not by establishing 


an arbitrary and undefinable category of agency decision-making that is 


accorded no deference, but by taking seriously, and applying rigorously, 


in all cases, statutory limits on agencies’ authority. Where [the 


legislature] has established a clear line, the agency cannot go beyond it; 


and where [the legislature] has established an ambiguous line, the agency 


can go no further than the ambiguity will fairly allow. But in rigorously 


applying the latter rule, a court need not pause to puzzle over whether the 


interpretive question presented is “jurisdictional” . . . . 
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E. Other Circumstances Requiring a Derogation from the Presumption of 


Reasonableness Review 


[69] In these reasons, we have identified five situations in which a derogation 


from the presumption of reasonableness review is warranted either on the basis of 


legislative intent (i.e., legislated standards of review and statutory appeal 


mechanisms) or because correctness review is required by the rule of law (i.e., 


constitutional questions, general questions of law of central importance to the legal 


system as a whole, and questions regarding jurisdictional boundaries between 


administrative bodies). This framework is the product of careful consideration 


undertaken following extensive submissions and based on a thorough review of the 


relevant jurisprudence. We are of the view, at this time, that these reasons address all 


of the situations in which a reviewing court should derogate from the presumption of 


reasonableness review. As previously indicated, courts should no longer engage in a 


contextual inquiry to determine the standard of review or to rebut the presumption of 


reasonableness review. Letting go of this contextual approach will, we hope, “get the 


parties away from arguing about the tests and back to arguing about the substantive 


merits of their case”: Alberta Teachers, at para. 36, quoting Dunsmuir, at para. 145, 


per Binnie J., concurring.  


[70] However, we would not definitively foreclose the possibility that another 


category could be recognized as requiring a derogation from the presumption of 


reasonableness review in a future case. But our reluctance to pronounce that the list of 


exceptions to the application of a reasonableness standard is closed should not be 
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understood as inviting the routine establishment of new categories requiring 


correctness review. Rather, it is a recognition that it would be unrealistic to declare 


that we have contemplated every possible set of circumstances in which legislative 


intent or the rule of law will require a derogation from the presumption of 


reasonableness review. That being said, the recognition of any new basis for 


correctness review would be exceptional and would need to be consistent with the 


framework and the overarching principles set out in these reasons. In other words, 


any new category warranting a derogation from the presumption of reasonableness 


review on the basis of legislative intent would require a signal of legislative intent as 


strong and compelling as those identified in these reasons (i.e., a legislated standard 


of review or a statutory appeal mechanism). Similarly, the recognition of a new 


category of questions requiring correctness review that is based on the rule of law 


would be justified only where failure to apply correctness review would undermine 


the rule of law and jeopardize the proper functioning of the justice system in a 


manner analogous to the three situations described in these reasons. 


[71] The amici curiae suggest that, in addition to the three categories of legal 


questions identified above, the Court should recognize an additional category of legal 


questions that would require correctness review on the basis of the rule of law: legal 


questions regarding which there is persistent discord or internal disagreement within 


an administrative body leading to legal incoherence. They argue that correctness 


review is necessary in such situations because the rule of law breaks down where 


legal inconsistency becomes the norm and the law’s meaning comes to depend on the 
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identity of the decision maker. The amici curiae submit that, where competing 


reasonable legal interpretations linger over time at the administrative level — such 


that a statute comes to mean, simultaneously, both “yes” and “no” — the courts must 


step in to provide a determinative answer to the question without according deference 


to the administrative decision maker: factum of the amici curiae, at para. 91. 


[72] We are not persuaded that the Court should recognize a distinct 


correctness category for legal questions on which there is persistent discord within an 


administrative body. In Domtar Inc. v. Quebec (Commission d’appel en matière de 


lésions professionnelles), [1993] 2 S.C.R. 756, this Court held that “a lack of 


unanimity [within a tribunal] is the price to pay for the decision-making freedom and 


independence given to the members of these tribunals”: p. 800; see also Ellis-Don 


Ltd. v. Ontario (Labour Relations Board), 2001 SCC 4, [2001] 1 S.C.R. 221, at para. 


28. That said, we agree that the hypothetical scenario suggested by the amici curiae 


— in which the law’s meaning depends on the identity of the individual decision 


maker, thereby leading to legal incoherence — is antithetical to the rule of law. In our 


view, however, the more robust form of reasonableness review set out below, which 


accounts for the value of consistency and the threat of arbitrariness, is capable, in 


tandem with internal administrative processes to promote consistency and with 


legislative oversight (see Domtar, at p. 801), of guarding against threats to the rule of 


law. Moreover, the precise point at which internal discord on a point of law would be 


so serious, persistent and unresolvable that the resulting situation would amount to 


“legal incoherence” and require a court to step in is not obvious. Given these practical 
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difficulties, this Court’s binding jurisprudence and the hypothetical nature of the 


problem, we decline to recognize such a category in this appeal.  


III. Performing Reasonableness Review 


[73] This Court’s administrative law jurisprudence has historically focused on 


the analytical framework used to determine the applicable standard of review, while 


providing relatively little guidance on how to conduct reasonableness review in 


practice.  


[74] In this section of our reasons, we endeavour to provide that guidance. The 


approach we set out is one that focuses on justification, offers methodological 


consistency and reinforces the principle “that reasoned decision-making is the 


lynchpin of institutional legitimacy”: amici curiae factum, at para. 12.  


[75] We pause to note that our colleagues’ approach to reasonableness review 


is not fundamentally dissimilar to ours. Our colleagues emphasize that reviewing 


courts should respect administrative decision makers and their specialized expertise, 


should not ask how they themselves would have resolved an issue and should focus 


on whether the applicant has demonstrated that the decision is unreasonable: paras. 


288, 289 and 291. We agree. As we have stated above, at para. 13, reasonableness 


review finds its starting point in judicial restraint and respects the distinct role of 


administrative decision makers. Moreover, as explained below, reasonableness 
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review considers all relevant circumstances in order to determine whether the 


applicant has met their onus.  


A. Procedural Fairness and Substantive Review 


[76] Before turning to a discussion of the proposed approach to reasonableness 


review, we pause to acknowledge that the requirements of the duty of procedural 


fairness in a given case — and in particular whether that duty requires a decision 


maker to give reasons for its decision — will impact how a court conducts 


reasonableness review. 


[77] It is well established that, as a matter of procedural fairness, reasons are 


not required for all administrative decisions. The duty of procedural fairness in 


administrative law is “eminently variable”, inherently flexible and context-specific: 


Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653, at p. 682; Baker 


v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, at 


paras. 22-23; Moreau-Bérubé, at paras. 74‑75; Dunsmuir, at para. 79. Where a 


particular administrative decision-making context gives rise to a duty of procedural 


fairness, the specific procedural requirements that the duty imposes are determined 


with reference to all of the circumstances: Baker, at para. 21. In Baker, this Court set 


out a non-exhaustive list of factors that inform the content of the duty of procedural 


fairness in a particular case, one aspect of which is whether written reasons are 


required. Those factors include: (1) the nature of the decision being made and the 
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process followed in making it; (2) the nature of the statutory scheme; (3) the 


importance of the decision to the individual or individuals affected; (4) the legitimate 


expectations of the person challenging the decision; and (5) the choices of procedure 


made by the administrative decision maker itself: Baker, at paras. 23-27; see also 


Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v. Lafontaine 


(Village), 2004 SCC 48, [2004] 2 S.C.R. 650, at para. 5. Cases in which written 


reasons tend to be required include those in which the decision-making process gives 


the parties participatory rights, an adverse decision would have a significant impact 


on an individual or there is a right of appeal: Baker, at para. 43; D. J. M. Brown and 


the Hon. J. M. Evans, with the assistance of D. Fairlie, Judicial Review of 


Administrative Action in Canada (loose-leaf), vol. 3, at p. 12-54.   


[78] In the case at bar and in its companion cases, reasons for the 


administrative decisions at issue were both required and provided. Our discussion of 


the proper approach to reasonableness review will therefore focus on the 


circumstances in which reasons for an administrative decision are required and 


available to the reviewing court. 


[79] Notwithstanding the important differences between the administrative 


context and the judicial context, reasons generally serve many of the same purposes 


in the former as in the latter: R. v. Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869, at 


paras. 15 and 22-23. Reasons explain how and why a decision was made. They help 


to show affected parties that their arguments have been considered and demonstrate 
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that the decision was made in a fair and lawful manner. Reasons shield against 


arbitrariness as well as the perception of arbitrariness in the exercise of public power: 


Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine, at paras. 12-13. As 


L’Heureux-Dubé J. noted in Baker, “[t]hose affected may be more likely to feel they 


were treated fairly and appropriately if reasons are given”: para. 39, citing S.A. de 


Smith, J. Jowell and Lord Woolf, Judicial Review of Administrative Action (5th ed. 


1995), at pp. 459-60. And as Jocelyn Stacey and the Hon. Alice Woolley persuasively 


write, “public decisions gain their democratic and legal authority through a process of 


public justification” which includes reasons “that justify [the] decisions [of public 


decision makers] in light of the constitutional, statutory and common law context in 


which they operate”: “Can Pragmatism Function in Administrative Law?” (2016), 74 


S.C.L.R. (2d) 211, at p. 220. 


[80] The process of drafting reasons also necessarily encourages 


administrative decision makers to more carefully examine their own thinking and to 


better articulate their analysis in the process: Baker, at para. 39. This is what Justice 


Sharpe describes — albeit in the judicial context — as the “discipline of reasons”: 


Good Judgment: Making Judicial Decisions (2018), at p. 134; see also Sheppard, at 


para. 23.  


[81] Reasons facilitate meaningful judicial review by shedding light on the 


rationale for a decision: Baker, at para. 39. In Newfoundland and Labrador Nurses’ 


Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 
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S.C.R. 708, the Court reaffirmed that “the purpose of reasons, when they are required, 


is to demonstrate ‘justification, transparency and intelligibility’”: para. 1, quoting 


Dunsmuir, at para. 47; see also Suresh v. Canada (Minister of Citizenship and 


Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3, at para. 126. The starting point for our 


analysis is therefore that where reasons are required, they are the primary mechanism 


by which administrative decision makers show that their decisions are reasonable — 


both to the affected parties and to the reviewing courts. It follows that the provision of 


reasons for an administrative decision may have implications for its legitimacy, 


including in terms both of whether it is procedurally fair and of whether it is 


substantively reasonable.  


B. Reasonableness Review Is Concerned With the Decision-making Process and 


Its Outcomes 


[82] Reasonableness review aims to give effect to the legislature’s intent to 


leave certain decisions with an administrative body while fulfilling the constitutional 


role of judicial review to ensure that exercises of state power are subject to the rule of 


law: see Dunsmuir, at paras. 27-28 and 48; Catalyst Paper Corp. v. North Cowichan 


(District), 2012 SCC 2, [2012] 1 S.C.R. 5, at para. 10; Reference re Remuneration of 


Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3, at para. 


10.  


[83] It follows that the focus of reasonableness review must be on the decision 


actually made by the decision maker, including both the decision maker’s reasoning 
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process and the outcome.  The role of courts in these circumstances is to review, and 


they are, at least as a general rule, to refrain from deciding the issue themselves. 


Accordingly, a court applying the reasonableness standard does not ask what decision 


it would have made in place of that of the administrative decision maker, attempt to 


ascertain the “range” of possible conclusions that would have been open to the 


decision maker, conduct a de novo analysis or seek to determine the “correct” 


solution to the problem. The Federal Court of Appeal noted in Delios v. Canada 


(Attorney General), 2015 FCA 117, 472 N.R. 171, that, “as reviewing judges, we do 


not make our own yardstick and then use that yardstick to measure what the 


administrator did”: at para. 28; see also Ryan, at paras. 50-51. Instead, the reviewing 


court must consider only whether the decision made by the administrative decision 


maker — including both the rationale for the decision and the outcome to which it led 


— was unreasonable. 


[84] As explained above, where the administrative decision maker has 


provided written reasons, those reasons are the means by which the decision maker 


communicates the rationale for its decision. A principled approach to reasonableness 


review is one which puts those reasons first. A reviewing court must begin its inquiry 


into the reasonableness of a decision by examining the reasons provided with 


“respectful attention” and seeking to understand the reasoning process followed by 


the decision maker to arrive at its conclusion: see Dunsmuir, at para. 48, quoting 


D. Dyzenhaus, “The Politics of Deference: Judicial Review and Democracy”, in 


M. Taggart, ed., The Province of Administrative Law (1997), 279, at p. 286. 
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[85] Developing an understanding of the reasoning that led to the 


administrative decision enables a reviewing court to assess whether the decision as a 


whole is reasonable. As we will explain in greater detail below, a reasonable decision 


is one that is based on an internally coherent and rational chain of analysis and that is 


justified in relation to the facts and law that constrain the decision maker. The 


reasonableness standard requires that a reviewing court defer to such a decision. 


[86] Attention to the decision maker’s reasons is part of how courts 


demonstrate respect for the decision-making process: see Dunsmuir, at paras. 47-49. 


In Dunsmuir, this Court explicitly stated that the court conducting a reasonableness 


review is concerned with “the qualities that make a decision reasonable, referring 


both to the process of articulating the reasons and to outcomes”: para. 47. 


Reasonableness, according to Dunsmuir, “is concerned mostly with the existence of 


justification, transparency and intelligibility within the decision-making process”, as 


well as “with whether the decision falls within a range of possible, acceptable 


outcomes which are defensible in respect of the facts and law”: ibid. In short, it is not 


enough for the outcome of a decision to be justifiable. Where reasons for a decision 


are required, the decision must also be justified, by way of those reasons, by the 


decision maker to those to whom the decision applies. While some outcomes may be 


so at odds with the legal and factual context that they could never be supported by 


intelligible and rational reasoning, an otherwise reasonable outcome also cannot stand 


if it was reached on an improper basis.  
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[87] This Court’s jurisprudence since Dunsmuir should not be understood as 


having shifted the focus of reasonableness review away from a concern with the 


reasoning process and toward a nearly exclusive focus on the outcome of the 


administrative decision under review. Indeed, that a court conducting a 


reasonableness review properly considers both the outcome of the decision and the 


reasoning process that led to that outcome was recently reaffirmed in Delta Air Lines 


Inc. v. Lukács, 2018 SCC 2, [2018] 1 S.C.R. 6, at para. 12. In that case, although the 


outcome of the decision at issue may not have been unreasonable in the 


circumstances, the decision was set aside because the outcome had been arrived at on 


the basis of an unreasonable chain of analysis. This approach is consistent with the 


direction in Dunsmuir that judicial review is concerned with both outcome and 


process. To accept otherwise would undermine, rather than demonstrate respect 


toward, the institutional role of the administrative decision maker. 


C. Reasonableness Is a Single Standard That Accounts for Context 


[88] In any attempt to develop a coherent and unified approach to judicial 


review, the sheer variety of decisions and decision makers that such an approach must 


account for poses an inescapable challenge. The administrative decision makers 


whose decisions may be subject to judicial review include specialized tribunals 


exercising adjudicative functions, independent regulatory bodies, ministers, front-line 


decision makers, and more. Their decisions vary in complexity and importance, 


ranging from the routine to the life-altering. These include matters of “high policy” 
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on the one hand and “pure law” on the other. Such decisions will sometimes involve 


complex technical considerations. At other times, common sense and ordinary logic 


will suffice.  


[89] Despite this diversity, reasonableness remains a single standard, and 


elements of a decision’s context do not modulate the standard or the degree of 


scrutiny by the reviewing court. Instead, the particular context of a decision 


constrains what will be reasonable for an administrative decision maker to decide in a 


given case. This is what it means to say that “[r]easonableness is a single standard 


that takes its colour from the context”: Khosa, at para. 59; Catalyst, at para. 18; 


Halifax (Regional Municipality) v. Nova Scotia (Human Rights Commission), 2012 


SCC 10, [2012] 1 S.C.R. 364, at para. 44; Wilson, at para. 22, per Abella J.; Canada 


(Attorney General) v. Igloo Vikski Inc., 2016 SCC 38, [2016] 2 S.C.R. 80, at para. 57, 


per Côté J., dissenting but not on this point; Law Society of British Columbia v. 


Trinity Western University, 2018 SCC 32, [2018] 2 S.C.R. 293, at para. 53. 


[90] The approach to reasonableness review that we articulate in these reasons 


accounts for the diversity of administrative decision making by recognizing that what 


is reasonable in a given situation will always depend on the constraints imposed by 


the legal and factual context of the particular decision under review. These contextual 


constraints dictate the limits and contours of the space in which the decision maker 


may act and the types of solutions it may adopt. The fact that the contextual 


constraints operating on an administrative decision maker may vary from one 
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decision to another does not pose a problem for the reasonableness standard, because 


each decision must be both justified by the administrative body and evaluated by 


reviewing courts in relation to its own particular context. 


D. Formal Reasons for a Decision Should Be Read in Light of the Record and 


With Due Sensitivity to the Administrative Setting in Which They Were Given 


[91] A reviewing court must bear in mind that the written reasons given by an 


administrative body must not be assessed against a standard of perfection. That the 


reasons given for a decision do “not include all the arguments, statutory provisions, 


jurisprudence or other details the reviewing judge would have preferred” is not on its 


own a basis to set the decision aside: Newfoundland Nurses, at para. 16. The review 


of an administrative decision can be divorced neither from the institutional context in 


which the decision was made nor from the history of the proceedings. 


[92] Administrative decision makers cannot always be expected to deploy the 


same array of legal techniques that might be expected of a lawyer or judge — nor will 


it always be necessary or even useful for them to do so. Instead, the concepts and 


language employed by administrative decision makers will often be highly specific to 


their fields of experience and expertise, and this may impact both the form and 


content of their reasons. These differences are not necessarily a sign of an 


unreasonable decision — indeed, they may be indicative of a decision maker’s 


strength within its particular and specialized domain. “Administrative justice” will 
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not always look like “judicial justice”, and reviewing courts must remain acutely 


aware of that fact. 


[93] An administrative decision maker may demonstrate through its reasons 


that a given decision was made by bringing that institutional expertise and experience 


to bear: see Dunsmuir, at para. 49. In conducting reasonableness review, judges 


should be attentive to the application by decision makers of specialized knowledge, as 


demonstrated by their reasons. Respectful attention to a decision maker’s 


demonstrated expertise may reveal to a reviewing court that an outcome that might be 


puzzling or counterintuitive on its face nevertheless accords with the purposes and 


practical realities of the relevant administrative regime and represents a reasonable 


approach given the consequences and the operational impact of the decision. This 


demonstrated experience and expertise may also explain why a given issue is treated 


in less detail. 


[94] The reviewing court must also read the decision maker’s reasons in light 


of the history and context of the proceedings in which they were rendered. For 


example, the reviewing court might consider the evidence before the decision maker, 


the submissions of the parties, publicly available policies or guidelines that informed 


the decision maker’s work, and past decisions of the relevant administrative body. 


This may explain an aspect of the decision maker’s reasoning process that is not 


apparent from the reasons themselves, or may reveal that an apparent shortcoming in 


the reasons is not, in fact, a failure of justification, intelligibility or transparency. 


20
19


 S
C


C
 6


5 
(C


an
LI


I)



claudiam

Rectangle



claudiam

Rectangle







 


 


Opposing parties may have made concessions that had obviated the need for the 


decision maker to adjudicate on a particular issue; the decision maker may have 


followed a well-established line of administrative case law that no party had 


challenged during the proceedings; or an individual decision maker may have adopted 


an interpretation set out in a public interpretive policy of the administrative body of 


which he or she is a member. 


[95] That being said, reviewing courts must keep in mind the principle that the 


exercise of public power must be justified, intelligible and transparent, not in the 


abstract, but to the individuals subject to it. It would therefore be unacceptable for an 


administrative decision maker to provide an affected party formal reasons that fail to 


justify its decision, but nevertheless expect that its decision would be upheld on the 


basis of internal records that were not available to that party.  


[96] Where, even if the reasons given by an administrative decision maker for 


a decision are read with sensitivity to the institutional setting and in light of the 


record, they contain a fundamental gap or reveal that the decision is based on an 


unreasonable chain of analysis, it is not ordinarily appropriate for the reviewing court 


to fashion its own reasons in order to buttress the administrative decision. Even if the 


outcome of the decision could be reasonable under different circumstances, it is not 


open to a reviewing court to disregard the flawed basis for a decision and substitute 


its own justification for the outcome: Delta Air Lines, at paras. 26-28. To allow a 


reviewing court to do so would be to allow an administrative decision maker to 
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abdicate its responsibility to justify to the affected party, in a manner that is 


transparent and intelligible, the basis on which it arrived at a particular conclusion. 


This would also amount to adopting an approach to reasonableness review focused 


solely on the outcome of a decision, to the exclusion of the rationale for that decision. 


To the extent that cases such as Newfoundland Nurses and Alberta Teachers have 


been taken as suggesting otherwise, such a view is mistaken.  


[97] Indeed, Newfoundland Nurses is far from holding that a decision maker’s 


grounds or rationale for a decision is irrelevant. It instead tells us that close attention 


must be paid to a decision maker’s written reasons and that they must be read 


holistically and contextually, for the very purpose of understanding the basis on 


which a decision was made. We agree with the observations of Rennie J. in Komolafe 


v. Canada (Minister of Citizenship and Immigration), 2013 FC 431, 16 Imm. L.R. 


(4th) 267, at para. 11: 


Newfoundland Nurses is not an open invitation to the Court to provide 


reasons that were not given, nor is it licence to guess what findings might 


have been made or to speculate as to what the tribunal might have been 


thinking. This is particularly so where the reasons are silent on a critical 


issue. It is ironic that Newfoundland Nurses, a case which at its core is 


about deference and standard of review, is urged as authority for the 


supervisory court to do the task that the decision maker did not do, to 


supply the reasons that might have been given and make findings of fact 


that were not made. This is to turn the jurisprudence on its 


head.  Newfoundland Nurses allows reviewing courts to connect the dots 


on the page where the lines, and the direction they are headed, may be 


readily drawn . . . . 
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[98] As for Alberta Teachers, it concerned a very specific and exceptional 


circumstance in which the reviewing court had exercised its discretion to consider a 


question of statutory interpretation on judicial review, even though that question had 


not been raised before the administrative decision maker and, as a result, no reasons 


had been given on that issue: paras. 22-26. Furthermore, it was agreed that the 


ultimate decision maker — the Information and Privacy Commissioner’s delegate — 


had applied a well-established interpretation of the statutory provision in question and 


that, had she been asked for reasons to justify her interpretation, she would have 


adopted reasons the Commissioner had given in past decisions. In other words, the 


reasons of the Commissioner that this Court relied on to find that the administrative 


decision was reasonable were not merely reasons that could have been offered, in an 


abstract sense, but reasons that would have been offered had the issue been raised 


before the decision maker. Far from suggesting in Alberta Teachers that 


reasonableness review is concerned primarily with outcome, as opposed to rationale, 


this Court rejected the position that a reviewing court is entitled to “reformulate a 


tribunal’s decision in a way that casts aside an unreasonable chain of analysis in 


favour of the court’s own rationale for the result”: para. 54, quoting Petro-Canada v. 


British Columbia (Workers’ Compensation Board), 2009 BCCA 396, 276 B.C.A.C. 


135, at paras. 53 and 56. In Alberta Teachers, this Court also reaffirmed the 


importance of giving proper reasons and reiterated that “deference under the 


reasonableness standard is best given effect when administrative decision makers 


provide intelligible and transparent justification for their decisions, and when courts 


ground their review of the decision in the reasons provided”: para. 54. Where a 
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decision maker’s rationale for an essential element of the decision is not addressed in 


the reasons and cannot be inferred from the record, the decision will generally fail to 


meet the requisite standard of justification, transparency and intelligibility. 


E. A Reasonable Decision Is One That Is Both Based on an Internally Coherent 


Reasoning and Justified in Light of the Legal and Factual Constraints That 


Bear on the Decision 


[99] A reviewing court must develop an understanding of the decision maker’s 


reasoning process in order to determine whether the decision as a whole is reasonable. 


To make this determination, the reviewing court asks whether the decision bears the 


hallmarks of reasonableness — justification, transparency and intelligibility — and 


whether it is justified in relation to the relevant factual and legal constraints that bear 


on the decision: Dunsmuir, at paras. 47 and 74; Catalyst, at para. 13. 


[100] The burden is on the party challenging the decision to show that it is 


unreasonable.  Before a decision can be set aside on this basis, the reviewing court 


must be satisfied that there are sufficiently serious shortcomings in the decision such 


that it cannot be said to exhibit the requisite degree of justification, intelligibility and 


transparency. Any alleged flaws or shortcomings must be more than merely 


superficial or peripheral to the merits of the decision. It would be improper for a 


reviewing court to overturn an administrative decision simply because its reasoning 


exhibits a minor misstep. Instead, the court must be satisfied that any shortcomings or 


flaws relied on by the party challenging the decision are sufficiently central or 


significant to render the decision unreasonable.  
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[101] What makes a decision unreasonable? We find it conceptually useful here 


to consider two types of fundamental flaws. The first is a failure of rationality internal 


to the reasoning process. The second arises when a decision is in some respect 


untenable in light of the relevant factual and legal constraints that bear on it. There is 


however, no need for reviewing courts to categorize failures of reasonableness as 


belonging to one type or the other. Rather, we use these descriptions simply as a 


convenient way to discuss the types of issues that may show a decision to be 


unreasonable.  


(1) A Reasonable Decision Is Based on an Internally Coherent Reasoning 


[102] To be reasonable, a decision must be based on reasoning that is both 


rational and logical. It follows that a failure in this respect may lead a reviewing court 


to conclude that a decision must be set aside. Reasonableness review is not a “line-


by-line treasure hunt for error”: Irving Pulp & Paper, at para. 54, citing 


Newfoundland Nurses, at para. 14. However, the reviewing court must be able to 


trace the decision maker’s reasoning without encountering any fatal flaws in its 


overarching logic, and it must be satisfied that “there is [a] line of analysis within the 


given reasons that could reasonably lead the tribunal from the evidence before it to 


the conclusion at which it arrived”: Ryan, at para. 55; Southam, at para. 56. Reasons 


that “simply repeat statutory language, summarize arguments made, and then state a 


peremptory conclusion” will rarely assist a reviewing court in understanding the 


rationale underlying a decision and “are no substitute for statements of fact, analysis, 
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inference and judgment”: R. A. Macdonald and D. Lametti, “Reasons for Decision in 


Administrative Law” (1990), 3 C.J.A.L.P. 123, at p. 139; see also Gonzalez v. Canada 


(Minister of Citizenship and Immigration), 2014 FC 750, 27 Imm. L.R. (4th) 151, at 


paras. 57-59. 


[103] While, as we indicated earlier (at paras. 89-96), formal reasons should be 


read in light of the record and with due sensitivity to the administrative regime in 


which they were given, a decision will be unreasonable if the reasons for it, read 


holistically, fail to reveal a rational chain of analysis or if they reveal that the decision 


was based on an irrational chain of analysis: see Wright v. Nova Scotia (Human 


Rights Commission), 2017 NSSC 11, 23 Admin. L.R. (6th) 110; Southam, at para. 56. 


A decision will also be unreasonable where the conclusion reached cannot follow 


from the analysis undertaken (see Sangmo v. Canada (Citizenship and Immigration), 


2016 FC 17, at para. 21 (CanLII)) or if the reasons read in conjunction with the record 


do not make it possible to understand the decision maker’s reasoning on a critical 


point (see Blas v. Canada (Citizenship and Immigration), 2014 FC 629, 26 Imm. L.R. 


(4th) 92, at paras. 54-66; Reid v. Criminal Injuries Compensation Board, 2015 ONSC 


6578; Lloyd v. Canada (Attorney General), 2016 FCA 115,  2016 D.T.C. 5051; 


Taman v. Canada (Attorney General), 2017 FCA 1, [2017] 3 F.C.R. 520, at para. 47).  


[104] Similarly, the internal rationality of a decision may be called into 


question if the reasons exhibit clear logical fallacies, such as circular reasoning, false 


dilemmas, unfounded generalizations or an absurd premise. This is not an invitation 
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to hold administrative decision makers to the formalistic constraints and standards of 


academic logicians. However, a reviewing court must ultimately be satisfied that the 


decision maker’s reasoning “adds up”.  


(2) A Reasonable Decision Is Justified in Light of the Legal and Factual 


Constraints That Bear on the Decision  


[105] In addition to the need for internally coherent reasoning, a decision, to be 


reasonable, must be justified in relation to the constellation of law and facts that are 


relevant to the decision: Dunsmuir, at para. 47; Catalyst, at para. 13; Nor-Man 


Regional Health Authority, at para. 6. Elements of the legal and factual contexts of a 


decision operate as constraints on the decision maker in the exercise of its delegated 


powers. 


[106] It is unnecessary to catalogue all of the legal or factual considerations that 


could constrain an administrative decision maker in a particular case. However, in the 


sections that follow, we discuss a number of elements that will generally be relevant 


in evaluating whether a given decision is reasonable, namely the governing statutory 


scheme; other relevant statutory or common law; the principles of statutory 


interpretation; the evidence before the decision maker and facts of which the decision 


maker may take notice; the submissions of the parties; the past practices and 


decisions of the administrative body; and the potential impact of the decision on the 


individual to whom it applies. These elements are not a checklist for conducting 


reasonableness review, and they may vary in significance depending on the context. 
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They are offered merely to highlight some elements of the surrounding context that 


can cause a reviewing court to lose confidence in the outcome reached.  


[107] A reviewing court may find that a decision is unreasonable when 


examined against these contextual considerations. These elements necessarily interact 


with one another: for example, a reasonable penalty for professional misconduct in a 


given case must be justified both with respect to the types of penalties prescribed by 


the relevant legislation and with respect to the nature of the underlying misconduct. 


  Governing Statutory Scheme (a)


[108] Because administrative decision makers receive their powers by statute, 


the governing statutory scheme is likely to be the most salient aspect of the legal 


context relevant to a particular decision. That administrative decision makers play a 


role, along with courts, in elaborating the precise content of the administrative 


schemes they administer should not be taken to mean that administrative decision 


makers are permitted to disregard or rewrite the law as enacted by Parliament and the 


provincial legislatures. Thus, for example, while an administrative body may have 


considerable discretion in making a particular decision, that decision must ultimately 


comply “with the rationale and purview of the statutory scheme under which it is 


adopted”: Catalyst, at paras. 15 and 25-28; see also Green, at para. 44. As Rand J. 


noted in Roncarelli v. Duplessis, [1959] S.C.R. 121, at p. 140, “there is no such thing 


as absolute and untrammelled ‘discretion’”, and any exercise of discretion must 


accord with the purposes for which it was given: see also Congrégation des témoins 
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de Jéhovah de St-Jérôme-Lafontaine, at para. 7; Montréal (City) v. Montreal Port 


Authority, 2010 SCC 14, [2010] 1 S.C.R. 427, at paras. 32-33; Nor-Man Regional 


Health Authority, at para. 6. Likewise, a decision must comport with any more 


specific constraints imposed by the governing legislative scheme, such as the 


statutory definitions, principles or formulas that prescribe the exercise of a discretion: 


see Montréal (City), at paras. 33 and 40-41; Canada (Attorney General) v. Almon 


Equipment Limited, 2010 FCA 193, [2011] 4 F.C.R. 203, at paras. 38-40. The 


statutory scheme also informs the acceptable approaches to decision making: for 


example, where a decision maker is given wide discretion, it would be unreasonable 


for it to fetter that discretion: see Delta Air Lines, at para. 18. 


[109] As stated above, a proper application of the reasonableness standard is 


capable of allaying the concern that an administrative decision maker might interpret 


the scope of its own authority beyond what the legislature intended. As a result, there 


is no need to maintain a category of “truly” jurisdictional questions that are subject to 


correctness review. Although a decision maker’s interpretation of its statutory grant 


of authority is generally entitled to deference, the decision maker must nonetheless 


properly justify that interpretation. Reasonableness review does not allow 


administrative decision makers to arrogate powers to themselves that they were never 


intended to have, and an administrative body cannot exercise authority which was not 


delegated to it. Contrary to our colleagues’ concern (at para. 285), this does not 


reintroduce the concept of “jurisdictional error” into judicial review, but merely 
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identifies one of the obvious and necessary constraints imposed on administrative 


decision makers. 


[110] Whether an interpretation is justified will depend on the context, 


including the language chosen by the legislature in describing the limits and contours 


of the decision maker’s authority. If a legislature wishes to precisely circumscribe an 


administrative decision maker’s power in some respect, it can do so by using precise 


and narrow language and delineating the power in detail, thereby tightly constraining 


the decision maker’s ability to interpret the provision. Conversely, where the 


legislature chooses to use broad, open-ended or highly qualitative language — for 


example, “in the public interest” — it clearly contemplates that the decision maker is 


to have greater flexibility in interpreting the meaning of such language. Other 


language will fall in the middle of this spectrum. All of this is to say that certain 


questions relating to the scope of a decision maker’s authority may support more than 


one interpretation, while other questions may support only one, depending upon the 


text by which the statutory grant of authority is made. What matters is whether, in the 


eyes of the reviewing court, the decision maker has properly justified its 


interpretation of the statute in light of the surrounding context. It will, of course, be 


impossible for an administrative decision maker to justify a decision that strays 


beyond the limits set by the statutory language it is interpreting. 


  Other Statutory or Common Law (b)
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[111] It is evident that both statutory and common law will impose constraints 


on how and what an administrative decision maker can lawfully decide: see 


Dunsmuir, at paras. 47 and 74. For example, an administrative decision maker 


interpreting the scope of its regulation-making authority in order to exercise that 


authority cannot adopt an interpretation that is inconsistent with applicable common 


law principles regarding the nature of statutory powers: see Katz Group Canada Inc. 


v. Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3 S.C.R. 810, at 


paras. 45-48. Neither can a body instructed by legislation to determine what tax rate is 


applicable in accordance with an existing tax system ignore that system and base its 


determination on a “fictitious” system it has arbitrarily created: Montréal (City), at 


para. 40. Where a relationship is governed by private law, it would be unreasonable 


for a decision maker to ignore that law in adjudicating parties’ rights within that 


relationship: Dunsmuir, at para. 74. Similarly, where the governing statute specifies a 


standard that is well known in law and in the jurisprudence, a reasonable decision will 


generally be one that is consistent with the established understanding of that standard: 


see, e.g., the discussion of “reasonable grounds to suspect” in Canada (Minister of 


Transport, Infrastructure and Communities) v. Farwaha, 2014 FCA 56, [2015] 2 


F.C.R. 1006, at paras. 93-98.  


[112] Any precedents on the issue before the administrative decision maker or 


on a similar issue will act as a constraint on what the decision maker can reasonably 


decide. An administrative body’s decision may be unreasonable on the basis that the 


body failed to explain or justify a departure from a binding precedent in which the 
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same provision had been interpreted. Where, for example, there is a relevant case in 


which a court considered a statutory provision, it would be unreasonable for an 


administrative decision maker to interpret or apply the provision without regard to 


that precedent. The decision maker would have to be able to explain why a different 


interpretation is preferable by, for example, explaining why the court’s interpretation 


does not work in the administrative context: M. Biddulph, “Rethinking the 


Ramification of Reasonableness Review: Stare Decisis and Reasonableness Review 


on Questions of Law” (2018), 56 Alta. L.R. 119, at p. 146.  There may be 


circumstances in which it is quite simply unreasonable for an administrative decision 


maker to fail to apply or interpret a statutory provision in accordance with a binding 


precedent. For instance, where an immigration tribunal is required to determine 


whether an applicant’s act would constitute a criminal offence under Canadian law 


(see, e.g., Immigration and Refugee Protection Act, S.C. 2001, c. 27, ss. 35-37), it 


would clearly not be reasonable for the tribunal to adopt an interpretation of a 


criminal law provision that is inconsistent with how Canadian criminal courts have 


interpreted it.  


[113] That being said, administrative decision makers will not necessarily be 


required to apply equitable and common law principles in the same manner as courts 


in order for their decisions to be reasonable. For example, it may be reasonable for a 


decision maker to adapt a common law or equitable doctrine to its administrative 


context: see Nor-Man Regional Health Authority, at paras. 5-6, 44-45, 52, 54 and 60. 


Conversely, a decision maker that rigidly applies a common law doctrine without 
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adapting it to the relevant administrative context may be acting unreasonably: see 


Delta Air Lines, at paras. 16-17 and 30. In short, whether an administrative decision 


maker has acted reasonably in adapting a legal or equitable doctrine involves a highly 


context-specific determination. 


[114] We would also note that in some administrative decision making 


contexts, international law will operate as an important constraint on an 


administrative decision maker. It is well established that legislation is presumed to 


operate in conformity with Canada’s international obligations, and the legislature is 


“presumed to comply with .  .  . the values and principles of customary and 


conventional international law”: R. v. Hape, 2007 SCC 26, [2007] 2 S.C.R. 292, at 


para. 53; R. v. Appulonappa, 2015 SCC 59, [2015] 3 S.C.R. 754, at para. 40. Since 


Baker, it has also been clear that international treaties and conventions, even where 


they have not been implemented domestically by statute, can help to inform whether a 


decision was a reasonable exercise of administrative power: Baker, at paras. 69-71.  


  Principles of Statutory Interpretation (c)


[115] Matters of statutory interpretation are not treated uniquely and, as with 


other questions of law, may be evaluated on a reasonableness standard. Although the 


general approach to reasonableness review described above applies in such cases, we 


recognize that it is necessary to provide additional guidance to reviewing courts on 


this point. This is because reviewing courts are accustomed to resolving questions of 


statutory interpretation in a context in which the issue is before them at first instance 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


or on appeal, and where they are expected to perform their own independent analysis 


and come to their own conclusions. 


[116] Reasonableness review functions differently. Where reasonableness is the 


applicable standard on a question of statutory interpretation, the reviewing court does 


not undertake a de novo analysis of the question or “ask itself what the correct 


decision would have been”: Ryan, at para. 50. Instead, just as it does when applying 


the reasonableness standard in reviewing questions of fact, discretion or policy, the 


court must examine the administrative decision as a whole, including the reasons 


provided by the decision maker and the outcome that was reached. 


[117] A court interpreting a statutory provision does so by applying the 


“modern principle” of statutory interpretation, that is, that the words of a statute must 


be read “in their entire context and in their grammatical and ordinary sense 


harmoniously with the scheme of the Act, the object of the Act, and the intention of 


Parliament”: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21, and Bell 


ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, at para. 


26, both quoting E. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87. 


Parliament and the provincial legislatures have also provided guidance by way of 


statutory rules that explicitly govern the interpretation of statutes and regulations: see, 


e.g., Interpretation Act, R.S.C. 1985, c. I-21.  


[118] This Court has adopted the “modern principle” as the proper approach to 


statutory interpretation, because legislative intent can be understood only by reading 
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the language chosen by the legislature in light of the purpose of the provision and the 


entire relevant context: Sullivan, at pp. 7-8. Those who draft and enact statutes expect 


that questions about their meaning will be resolved by an analysis that has regard to 


the text, context and purpose, regardless of whether the entity tasked with interpreting 


the law is a court or an administrative decision maker. An approach to reasonableness 


review that respects legislative intent must therefore assume that those who interpret 


the law — whether courts or administrative decision makers — will do so in a 


manner consistent with this principle of interpretation. 


[119] Administrative decision makers are not required to engage in a 


formalistic statutory interpretation exercise in every case. As discussed above, formal 


reasons for a decision will not always be necessary and may, where required, take 


different forms. And even where the interpretive exercise conducted by the 


administrative decision maker is set out in written reasons, it may look quite different 


from that of a court. The specialized expertise and experience of administrative 


decision makers may sometimes lead them to rely, in interpreting a provision, on 


considerations that a court would not have thought to employ but that actually enrich 


and elevate the interpretive exercise. 


[120] But whatever form the interpretive exercise takes, the merits of an 


administrative decision maker’s interpretation of a statutory provision must be 


consistent with the text, context and purpose of the provision. In this sense, the usual 


principles of statutory interpretation apply equally when an administrative decision 
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maker interprets a provision. Where, for example, the words used are “precise and 


unequivocal”, their ordinary meaning will usually play a more significant role in the 


interpretive exercise: Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54, [2005] 


2 S.C.R. 601, at para. 10. Where the meaning of a statutory provision is disputed in 


administrative proceedings, the decision maker must demonstrate in its reasons that it 


was alive to these essential elements.  


[121] The administrative decision maker’s task is to interpret the contested 


provision in a manner consistent with the text, context and purpose, applying its 


particular insight into the statutory scheme at issue. It cannot adopt an interpretation it 


knows to be inferior — albeit plausible — merely because the interpretation in 


question appears to be available and is expedient. The decision maker’s responsibility 


is to discern meaning and legislative intent, not to “reverse-engineer” a desired 


outcome. 


[122] It can happen that an administrative decision maker, in interpreting a 


statutory provision, fails entirely to consider a pertinent aspect of its text, context or 


purpose. Where such an omission is a minor aspect of the interpretive context, it is 


not likely to undermine the decision as a whole. It is well established that decision 


makers are not required “to explicitly address all possible shades of meaning” of a 


given provision: Construction Labour Relations v. Driver Iron Inc., 2012 SCC 65, 


[2012] 3 S.C.R. 405, at para. 3. Just like judges, administrative decision makers may 


find it unnecessary to dwell on each and every signal of statutory intent in their 
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reasons. In many cases, it may be necessary to touch upon only the most salient 


aspects of the text, context or purpose. If, however, it is clear that the administrative 


decision maker may well, had it considered a key element of a statutory provision’s 


text, context or purpose, have arrived at a different result, its failure to consider that 


element would be indefensible, and unreasonable in the circumstances. Like other 


aspects of reasonableness review, omissions are not stand-alone grounds for judicial 


intervention: the key question is whether the omitted aspect of the analysis causes the 


reviewing court to lose confidence in the outcome reached by the decision maker. 


[123] There may be other cases in which the administrative decision maker has 


not explicitly considered the meaning of a relevant provision in its reasons, but the 


reviewing court is able to discern the interpretation adopted by the decision maker 


from the record and determine whether that interpretation is reasonable. 


[124] Finally, even though the task of a court conducting a reasonableness 


review is not to perform a de novo analysis or to determine the “correct” 


interpretation of a disputed provision, it may sometimes become clear in the course of 


reviewing a decision that the interplay of text, context and purpose leaves room for a 


single reasonable interpretation of the statutory provision, or aspect of the statutory 


provision, that is at issue: Dunsmuir, at paras. 72-76. One case in which this 


conclusion was reached was Nova Tube Inc./Nova Steel Inc. v. Conares Metal Supply 


Ltd., 2019 FCA 52., in which Laskin J.A., after analyzing the reasoning of the 


administrative decision maker (at paras. 26-61 (CanLII)), held that the decision 
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maker’s interpretation had been unreasonable, and, furthermore, that the factors he 


had considered in his analysis weighed so overwhelmingly in favour of the opposite 


interpretation that that was the only reasonable interpretation of the provision: para. 


61. As discussed below, it would serve no useful purpose in such a case to remit the 


interpretative question to the original decision maker. Even so, a court should 


generally pause before definitively pronouncing upon the interpretation of a provision 


entrusted to an administrative decision maker. 


  Evidence Before the Decision Maker (d)


[125] It is trite law that the decision maker may assess and evaluate the 


evidence before it and that, absent exceptional circumstances, a reviewing court will 


not interfere with its factual findings. The reviewing court must refrain from 


“reweighing and reassessing the evidence considered by the decision maker”: CHRC, 


at para. 55; see also Khosa, at para. 64; Dr. Q, at paras. 41-42. Indeed, many of the 


same reasons that support an appellate court’s deferring to a lower court’s factual 


findings, including the need for judicial efficiency, the importance of preserving 


certainty and public confidence, and the relatively advantageous position of the first 


instance decision maker, apply equally in the context of judicial review: see Housen, 


at paras. 15-18; Dr. Q, at para. 38; Dunsmuir, at para. 53. 


[126] That being said, a reasonable decision is one that is justified in light of the 


facts: Dunsmuir, para. 47. The decision maker must take the evidentiary record and 


the general factual matrix that bears on its decision into account, and its decision must 
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be reasonable in light of them: see Southam, at para. 56. The reasonableness of a 


decision may be jeopardized where the decision maker has fundamentally 


misapprehended or failed to account for the evidence before it. In Baker, for example, 


the decision maker had relied on irrelevant stereotypes and failed to consider relevant 


evidence, which led to a conclusion that there was a reasonable apprehension of bias: 


para. 48. Moreover, the decision maker’s approach would also have supported a 


finding that the decision was unreasonable on the basis that the decision maker 


showed that his conclusions were not based on the evidence that was actually before 


him: para. 48. 


  Submissions of the Parties (e)


[127] The principles of justification and transparency require that an 


administrative decision maker’s reasons meaningfully account for the central issues 


and concerns raised by the parties. The principle that the individual or individuals 


affected by a decision should have the opportunity to present their case fully and 


fairly underlies the duty of procedural fairness and is rooted in the right to be heard: 


Baker, at para. 28. The concept of responsive reasons is inherently bound up with this 


principle, because reasons are the primary mechanism by which decision makers 


demonstrate that they have actually listened to the parties.  


[128] Reviewing courts cannot expect administrative decision makers to 


“respond to every argument or line of possible analysis” (Newfoundland Nurses, at 


para. 25), or to “make an explicit finding on each constituent element, however 
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subordinate, leading to its final conclusion” (para 16). To impose such expectations 


would have a paralyzing effect on the proper functioning of administrative bodies and 


would needlessly compromise important values such as efficiency and access to 


justice. However, a decision maker’s failure to meaningfully grapple with key issues 


or central arguments raised by the parties may call into question whether the decision 


maker was actually alert and sensitive to the matter before it. In addition to assuring 


parties that their concerns have been heard, the process of drafting reasons with care 


and attention can alert the decision maker to inadvertent gaps and other flaws in its 


reasoning: Baker, at para. 39. 


  Past Practices and Past Decisions (f)


[129] Administrative decision makers are not bound by their previous decisions 


in the same sense that courts are bound by stare decisis. As this Court noted in 


Domtar, “a lack of unanimity is the price to pay for the decision-making freedom and 


independence” given to administrative decision makers, and the mere fact that some 


conflict exists among an administrative body’s decisions does not threaten the rule of 


law: p. 800. Nevertheless, administrative decision makers and reviewing courts alike 


must be concerned with the general consistency of administrative decisions. Those 


affected by administrative decisions are entitled to expect that like cases will 


generally be treated alike and that outcomes will not depend merely on the identity of 


the individual decision maker — expectations that do not evaporate simply because 


the parties are not before a judge. 
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[130]  Fortunately, administrative bodies generally have a range of resources at 


their disposal to address these types of concerns. Access to past reasons and 


summaries of past reasons enables multiple individual decision makers within a 


single organization (such as administrative tribunal members) to learn from each 


other’s work, and contributes to a harmonized decision-making culture. Institutions 


also routinely rely on standards, policy directives and internal legal opinions to 


encourage greater uniformity and guide the work of frontline decision makers. This 


Court has also held that plenary meetings of a tribunal’s members can be an effective 


tool to “foster coherence” and “avoid . . . conflicting results”: IWA v. Consolidated-


Bathurst Packaging Ltd., [1990] 1 S.C.R. 282, at pp. 324-28. Where disagreement 


arises within an administrative body about how to appropriately resolve a given issue, 


that institution may also develop strategies to address that divergence internally and 


on its own initiative. Of course, consistency can also be encouraged through less 


formal methods, such as the development of training materials, checklists and 


templates for the purpose of streamlining and strengthening institutional best 


practices, provided that these methods do not operate to fetter decision making. 


[131] Whether a particular decision is consistent with the administrative body’s 


past decisions is also a constraint that the reviewing court should consider when 


determining whether an administrative decision is reasonable. Where a decision 


maker does depart from longstanding practices or established internal authority, it 


bears the justificatory burden of explaining that departure in its reasons. If the 


decision maker does not satisfy this burden, the decision will be unreasonable. In this 
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sense, the legitimate expectations of the parties help to determine both whether 


reasons are required and what those reasons must explain: Baker, at para. 26. We 


repeat that this does not mean administrative decision makers are bound by internal 


precedent in the same manner as courts. Rather, it means that a decision that departs 


from longstanding practices or established internal decisions will be reasonable if that 


departure is justified, thereby reducing the risk of arbitrariness, which would 


undermine public confidence in administrative decision makers and in the justice 


system as a whole. 


[132] As discussed above, it has been argued that correctness review would be 


required where there is “persistent discord” on questions on law in an administrative 


body’s decisions. While we are not of the view that such a correctness category is 


required, we would note that reviewing courts have a role to play in managing the risk 


of persistently discordant or contradictory legal interpretations within an 


administrative body’s decisions. When evidence of internal disagreement on legal 


issues has been put before a reviewing court, the court may find it appropriate to 


telegraph the existence of an issue in its reasons and encourage the use of internal 


administrative structures to resolve the disagreement. And if internal disagreement 


continues, it may become increasingly difficult for the administrative body to justify 


decisions that serve only to preserve the discord. 


  Impact of the Decision on the Affected Individual (g)
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[133] It is well established that individuals are entitled to greater procedural 


protection when the decision in question involves the potential for significant 


personal impact or harm: Baker, at para. 25. However, this principle also has 


implications for how a court conducts reasonableness review. Central to the necessity 


of adequate justification is the perspective of the individual or party over whom 


authority is being exercised. Where the impact of a decision on an individual’s rights 


and interests is severe, the reasons provided to that individual must reflect the stakes. 


The principle of responsive justification means that if a decision has particularly 


harsh consequences for the affected individual, the decision maker must explain why 


its decision best reflects the legislature’s intention. This includes decisions with 


consequences that threaten an individual’s life, liberty, dignity or livelihood. 


[134] Moreover, concerns regarding arbitrariness will generally be more acute 


in cases where the consequences of the decision for the affected party are particularly 


severe or harsh, and a failure to grapple with such consequences may well be 


unreasonable. For example, this Court has held that the Immigration Appeal Division 


should, when exercising its equitable jurisdiction to stay a removal order under the 


Immigration and Refugee Protection Act, consider the potential foreign hardship a 


deported person would face: Chieu v. Canada (Minister of Citizenship and 


Immigration), 2002 SCC 3, [2002] 1 S.C.R. 84.  


[135] Many administrative decision makers are entrusted with an extraordinary 


degree of power over the lives of ordinary people, including the most vulnerable 
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among us. The corollary to that power is a heightened responsibility on the part of 


administrative decision makers to ensure that their reasons demonstrate that they have 


considered the consequences of a decision and that those consequences are justified in 


light of the facts and law.  


F. Review in the Absence of Reasons 


[136] Where the duty of procedural fairness or the legislative scheme mandates 


that reasons be given to the affected party but none have been given, this failure will 


generally require the decision to be set aside and the matter remitted to the decision 


maker: see, e.g., Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine, at 


para. 35. Also, where reasons are provided but they fail to provide a transparent and 


intelligible justification as explained above, the decision will be unreasonable. In 


many cases, however, neither the duty of procedural fairness nor the statutory scheme 


will require that formal reasons be given at all: Baker, at para. 43. 


[137] Admittedly, applying an approach to judicial review that prioritizes the 


decision maker’s justification for its decisions can be challenging in cases in which 


formal reasons have not been provided. This will often occur where the decision-


making process does not easily lend itself to producing a single set of reasons, for 


example, where a municipality passes a bylaw or a law society renders a decision by 


holding a vote: see, e.g., Catalyst; Green; Trinity Western University. However, even 


in such circumstances, the reasoning process that underlies the decision will not 


usually be opaque. It is important to recall that a reviewing court must look to the 
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record as a whole to understand the decision, and that in doing so, the court will often 


uncover a clear rationale for the decision: Baker, at para. 44. For example, as 


McLachlin C.J. noted in Catalyst, “[t]he reasons for a municipal bylaw are 


traditionally deduced from the debate, deliberations, and the statements of policy that 


give rise to the bylaw”: para. 29. In that case, not only were “the reasons [in the sense 


of rationale] for the bylaw . . . clear to everyone”, they had also been laid out in a 


five-year plan: para. 33. Conversely, even without reasons, it is possible for the 


record and the context to reveal that a decision was made on the basis of an improper 


motive or for another impermissible reason, as, for example, in Roncarelli. 


[138] There will nonetheless be situations in which no reasons have been 


provided and neither the record nor the larger context sheds light on the basis for the 


decision. In such a case, the reviewing court must still examine the decision in light 


of the relevant constraints on the decision maker in order to determine whether the 


decision is reasonable. But it is perhaps inevitable that without reasons, the analysis 


will then focus on the outcome rather than on the decision maker’s reasoning process.  


This does not mean that reasonableness review is less robust in such circumstances, 


only that it takes a different shape.  


G. A Note on Remedial Discretion 


[139] Where a court reviews an administrative decision, the question of the 


appropriate remedy is multi-faceted. It engages considerations that include the 


reviewing court’s common law or statutory jurisdiction and the great diversity of 
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elements that may influence a court’s decision to exercise its discretion in respect of 


available remedies. While we do not aim to comprehensively address here the issue of 


remedies on judicial review, we do wish to briefly address the question of whether a 


court that quashes an unreasonable decision should exercise its discretion to remit the 


matter to the decision maker for reconsideration with the benefit of the court’s 


reasons. 


[140] Where the reasonableness standard is applied in conducting a judicial 


review, the choice of remedy must be guided by the rationale for applying that 


standard to begin with, including the recognition by the reviewing court that the 


legislature has entrusted the matter to the administrative decision maker, and not to 


the court, to decide: see Delta Air Lines, at para. 31. However, the question of remedy 


must also be guided by concerns related to the proper administration of the justice 


system, the need to ensure access to justice and “the goal of expedient and cost-


efficient decision making, which often motivates the creation of specialized 


administrative tribunals in the first place”: Alberta Teachers, at para. 55.  


[141] Giving effect to these principles in the remedial context means that where 


a decision reviewed by applying the reasonableness standard cannot be upheld, it will 


most often be appropriate to remit the matter to the decision maker to have it 


reconsider the decision, this time with the benefit of the court’s reasons. In 


reconsidering its decision, the decision maker may arrive at the same, or a different, 


outcome: see Delta Air Lines, at paras. 30-31. 
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[142] However, while courts should, as a general rule, respect the legislature’s 


intention to entrust the matter to the administrative decision maker, there are limited 


scenarios in which remitting the matter would stymie the timely and effective 


resolution of matters in a manner that no legislature could have intended: D’Errico v. 


Canada (Attorney General), 2014 FCA 95, at paras. 18-19 (CanLII). An intention that 


the administrative decision maker decide the matter at first instance cannot give rise 


to an endless merry-go-round of judicial reviews and subsequent reconsiderations. 


Declining to remit a matter to the decision maker may be appropriate where it 


becomes evident to the court, in the course of its review, that a particular outcome is 


inevitable and that remitting the case would therefore serve no useful purpose: see 


Mobil Oil Canada Ltd. v. Canada-Newfoundland Offshore Petroleum Board, [1994] 


1 S.C.R. 202, at pp. 228-30; Renaud v. Quebec (Commission des affaires sociales), 


[1999] 3 S.C.R. 855; Groia v. Law Society of Upper Canada, 2018 SCC 27, [2018] 1 


S.C.R. 772, at para. 161; Sharif v. Canada (Attorney General), 2018 FCA 205, 50 


C.R. (7th) 1, at paras. 53-54; Maple Lodge Farms Ltd. v. Canadian Food Inspection 


Agency, 2017 FCA 45, 411 D.L.R. (4th) 175, at paras. 51-56 and 84; Gehl v. Canada 


(Attorney General), 2017 ONCA 319, at paras. 54 and 88 (CanLII). Elements like 


concern for delay, fairness to the parties, urgency of providing a resolution to the 


dispute, the nature of the particular regulatory regime, whether the administrative 


decision maker had a genuine opportunity to weigh in on the issue in question, costs 


to the parties, and the efficient use of public resources may also influence the exercise 


of a court’s discretion to remit a matter, just as they may influence the exercise of its 


discretion to quash a decision that is flawed: see MiningWatch Canada v. Canada 
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(Fisheries and Oceans), 2010 SCC 2, [2010] 1 S.C.R. 6, at paras. 45-51; Alberta 


Teachers, at para. 55. 


IV. Role of Prior Jurisprudence 


[143] Given that this appeal and its companion cases involve a recalibration of 


the governing approach to the choice of standard of review analysis and a 


clarification of the proper application of the reasonableness standard, it will be 


necessary to briefly address how the existing administrative law jurisprudence should 


be treated going forward. These reasons set out a holistic revision of the framework 


for determining the applicable standard of review. A court seeking to determine what 


standard is appropriate in a case before it should look to these reasons first in order to 


determine how this general framework applies to that case. Doing so may require the 


court to resolve subsidiary questions on which past precedents will often continue to 


provide helpful guidance. Indeed, much of the Court’s jurisprudence, such as cases 


concerning general questions of law of central importance to the legal system as a 


whole or those relating to jurisdictional boundaries between two or more 


administrative bodies, will continue to apply essentially without modification. On 


other issues, certain cases —including those on the effect of statutory appeal 


mechanisms, “true” questions of jurisdiction or the former contextual analysis — will 


necessarily have less precedential force. As for cases that dictated how to conduct 


reasonableness review, they will often continue to provide insight, but should be used 


carefully to ensure that their application is aligned in principle with these reasons. 
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[144] This approach strives for future doctrinal stability under the new 


framework while clarifying the continued relevance of the existing jurisprudence. 


Where a reviewing court is not certain how these reasons relate to the case before it, it 


may find it prudent to request submissions from the parties on both the appropriate 


standard and the application of that standard. 


[145] Before turning to Mr. Vavilov’s case, we pause to note that our 


colleagues mischaracterize the framework developed in these reasons as being an 


“encomium” for correctness, and a turn away from the Court’s deferential approach 


to the point of being a “eulogy” for deference (at paras. 199 and 201). With respect, 


this is a gross exaggeration. Assertions that these reasons adopt a formalistic, court-


centric view of administrative law (at paras. 229 and 240), enable an unconstrained 


expansion of correctness review (at para. 253) or function as a sort of checklist for 


“line-by-line” reasonableness review (at para. 284), are counter to the clear wording 


we use and do not take into consideration the delicate balance that we have accounted 


for in setting out this framework.  


V. Mr. Vavilov’s Application for Judicial Review 


[146] The case at bar involves an application for judicial review of a decision 


made by the Canadian Registrar of Citizenship on August 15, 2014. The Registrar’s 


decision concerned Mr. Vavilov, who was born in Canada and whose parents were 


later revealed to be undercover Russian spies. The Registrar determined that Mr. 


Vavilov was not a Canadian citizen on the basis of an interpretation of s. 3(2)(a) of 
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the Citizenship Act and cancelled his certificate of citizenship under s. 26(3) of the 


Citizenship Regulations. We conclude that the standard of review applicable to the 


Registrar’s decision is reasonableness, and that the Registrar’s decision was 


unreasonable. We would uphold the decision of the Federal Court of Appeal to quash 


the Registrar’s decision and would not remit the matter to the Registrar for 


redetermination.  


A. Facts 


[147] Mr. Vavilov was born in Toronto as Alexander Foley on June 3, 1994. At 


the time of his birth, his parents were posing as Canadians under the assumed names 


of Tracey Lee Ann Foley and Donald Howard Heathfield. In reality, they were Elena 


Vavilova and Andrey Bezrukov, two foreign nationals working on a long-term 


assignment for the Russian foreign intelligence service, the SVR. Their false 


Canadian identities had been assumed prior to the birth of Mr. Vavilov and of his 


older brother, Timothy, for purposes of a “deep cover” espionage network under the 


direction of the SVR. The United States Department of Justice refers to it as the 


“illegals” program.  


[148] Ms. Vavilova and Mr. Bezrukov were deployed to Canada to establish 


false personal histories as Western citizens. They worked, ran a business, pursued 


higher education and, as noted, had two children here. After their second son was 


born, the family moved to France, and later to the United States. In the United States, 


Mr. Bezrukov obtained a Masters of Public Administration at Harvard University and 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


worked as a consultant, all while working to collect information on a variety of 


sensitive national security issues for the SVR. The nature of the undercover work of 


Ms. Vavilova and Mr. Bezrukov meant that there was no point at which either of 


them had any publicly acknowledged affiliation with the Russian state, held any 


official diplomatic or consular status, or had been granted any diplomatic privilege or 


immunity. 


[149] Until he was about 16 years old, Mr. Vavilov did not know that his 


parents were not who they claimed to be. He believed that he was a Canadian citizen 


by birth, lived and identified as a Canadian, held a Canadian passport, learned both 


official languages and was proud of his heritage. His parents’ true identities became 


known to him on June 27, 2010, when they were arrested in the United States and 


charged (along with several other individuals) with conspiracy to act as unregistered 


agents of a foreign government. On July 8, 2010, they pled guilty, admitted their 


status as Russian citizens acting on behalf of the Russian state, and were returned to 


Russia in a “spy swap” the following day. Mr. Vavilov has described the revelation as 


a traumatic event characterized by disbelief and a crisis of identity. 


[150] Just prior to his parents’ deportation, Mr. Vavilov left the United States 


with his brother on a trip that had been planned before their parents’ arrest, going first 


to Paris, and then to Russia on a tourist visa. In October 2010, Mr. Vavilov 


unsuccessfully attempted to renew his Canadian passport through the Canadian 


Embassy in Moscow. Although he submitted to DNA testing and changed his 
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surname from Foley to Vavilov at the behest of passport authorities, his second 


attempt to obtain a Canadian passport in December 2011 was also unsuccessful. He 


was then informed that despite his Canadian birth certificate, he would also need to 


obtain and provide a certificate of Canadian citizenship before he would be issued a 


passport. Mr. Vavilov applied for that certificate in October 2012, and it was issued to 


him on January 15, 2013. At that point, he made another passport application through 


the Canadian Embassy in Buenos Aires, Argentina, and, after a delay, applied for 


mandamus, a process that was settled out of court in June 2013. The Minister of 


Citizenship and Immigration undertook to issue a new travel document to Mr. 


Vavilov by July 19, 2013.  


[151] However, Mr. Vavilov never received a passport. Instead, he received a 


“procedural fairness letter” from the Canadian Registrar of Citizenship dated July 18, 


2013 in which the Registrar stated that Mr. Vavilov had not been entitled to a 


certificate of citizenship, that his certificate of citizenship had been issued in error and 


that, pursuant to s. 3(2)(a) of the Citizenship Act, he was not a citizen of Canada. Mr. 


Vavilov was invited to make submissions in response, and he did so. On August 15, 


2014, the Registrar formally cancelled Mr. Vavilov’s Canadian citizenship certificate 


pursuant to s. 26(3) of the Citizenship Regulations.  


B. Procedural History 


(1) Registrar’s Decision 
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[152] In a brief letter sent to Mr. Vavilov on August 15, 2014, the Registrar 


informed him that she was cancelling his certificate of citizenship pursuant to s. 26(3) 


of the Citizenship Regulations on the basis that he was not entitled to it. The Registrar 


summarized her position as follows: 


a) Although Mr. Vavilov was born in Toronto, neither of his parents was a 


citizen of Canada, and neither of them had been lawfully admitted to Canada 


for permanent residence at the time of his birth.  


b) In 2010, Mr. Vavilov’s parents were convicted of “conspiracy to act in the 


United States as a foreign agent of a foreign government”, and recognized as 


unofficial agents working as “illegals” for the SVR. 


c) As a result, the Registrar believed that, at the time of Mr. Vavilov’s birth, his 


parents were “employees or representatives of a foreign government”. 


d) Accordingly, pursuant to s. 3(2)(a) of the Citizenship Act, Mr. Vavilov had 


never been a Canadian citizen and had not been entitled to receive the 


certificate of Canadian citizenship that had been issued to him in 2013. 


Section 3(2)(a) provides that s. 3(1)(a) of the Citizenship Act (which grants 


citizenship by birth to persons born in Canada after February 14, 1977) does 


not apply to an individual if, at the time of the individual’s birth, neither of 


their parents was a citizen or lawfully admitted to Canada for permanent 
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residence and either parent was “a diplomatic or consular officer or other 


representative or employee in Canada of a foreign government.” 


[153] For these reasons, the Registrar cancelled the certificate and indicated that 


Mr. Vavilov would no longer be recognized as a Canadian citizen. The Registrar’s 


letter did not offer any analysis or interpretation of s. 3(2)(a) of the Citizenship Act. 


However, it appears that in coming to her decision, the Registrar relied on a 12-page 


report prepared by a junior analyst, which included an interpretation of this key 


statutory provision.  


[154] In that report, the analyst provided a timeline of the procedural history of 


Mr. Vavilov’s file, a summary of the investigation into and charges against his 


parents in the United States, and background information on the SVR’s “illegals” 


program. The analyst also discussed several provisions of the Citizenship Act, 


including s. 3(2)(a), and it is this aspect of her report that is most relevant to Mr. 


Vavilov’s application for judicial review. The analyst’s ultimate conclusion was that 


the certificate of citizenship issued to Mr. Vavilov in January 2013 was issued in 


error, as his parents had been “working as employees or representatives of a foreign 


government (the Russian Federation) during the time they resided in Canada, 


including at the time of Mr. Vavilov’s birth”, and that “[a]s such, Mr. Vavilov was 


not entitled to receive a citizenship certificate pursuant to paragraph 3(2)(a) of the 


Citizenship Act”: A.R., Vol. I, at p. 3. The report was dated June 24, 2014. 
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[155] In discussing the relevant legislation, the analyst cited s. 3(1)(a) of the 


Citizenship Act, which establishes the general rule that persons born in Canada after 


February 14, 1977 are Canadian citizens. The analyst also referred to an exception to 


that general rule set out in s. 3(2) of the Citizenship Act, which reads as follows: 


(2) Paragraph (1)(a) does not apply to a person if, at the time of his birth, 


neither of his parents was a citizen or lawfully admitted to Canada for 


permanent residence and either of his parents was 


(a) a diplomatic or consular officer or other representative or employee    


in Canada of a foreign government; 


(b) an employee in the service of a person referred to in paragraph (a);     


or 


(c) an officer or employee in Canada of a specialized agency of the 


United Nations or an officer or employee in Canada of any other 


international organization to whom there are granted, by or under 


any Act of Parliament, diplomatic privileges and immunities 


certified by the Minister of Foreign Affairs to be equivalent to those 


granted to a person or persons referred to in paragraph (a). 


[156] The analyst noted that s. 3(2)(a) refers both to diplomatic and consular 


officers and to other representatives or employees of a foreign government. She 


acknowledged that the term “diplomatic or consular officer” is defined in s. 35(1) of 


the Interpretation Act and that the definition lists a large number of posts within a 


foreign mission or consulate. However, the analyst observed that no statutory 


definition exists for the phrase “other representative or employee in Canada of a 


foreign government.” 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


[157] The analyst compared the wording of s. 3(2)(a) with that of a similar 


provision in predecessor legislation. That provision, s. 5(3)(b) of the Canadian 


Citizenship Act, R.S.C. 1970, c. C-19, excluded from citizenship children whose 


“responsible parent” at the time of birth was: 


(i)   a foreign diplomatic or consular officer or a representative of a 


foreign 


government accredited to Her Majesty, 


(ii) an employee of a foreign government attached to or in the service of   


a foreign diplomatic mission or consulate in Canada, or 


(iii) an employee in the service of a person referred to in subparagraph 


(i). 


[158] The analyst reasoned that because s. 3(2)(a) “makes reference to 


‘representatives or employees of a foreign government,’ but does not link the 


representatives or employees to ‘attached to or in the service of a foreign diplomatic 


mission or consulate in Canada’ (as did the earlier version of the provision), it is 


reasonable to maintain that this provision intends to encompass individuals not 


included in the definition of ‘diplomatic and consular staff’”: A.R., vol. I, at p. 7.    


[159] Although the analyst acknowledged that “Ms. Vavilova and Mr. 


Bezrukov, were employed in Canada by a foreign government without the benefits or 


protections (i.e.: immunity) that accompany diplomatic, consular, or official status 


positions”, she concluded that they were nonetheless “unofficial employees or 


representatives” of Russia at the time of Mr. Vavilov’s birth: A.R., vol. I, at p. 13. 


The exception in s. 3(2)(a) of the Citizenship Act, as she interpreted it, therefore 


applied to Mr. Vavilov. As a result, the analyst recommended that the Canadian 
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Registrar of Citizenship “recall” Mr. Vavilov’s certificate on the basis that he was 


not, and had never been, entitled to citizenship. 


(2) Federal Court (Bell J.), 2015 FC 960, [2016] 2 F.C.R. 39 


[160] Mr. Vavilov sought and was granted leave to bring an application for 


judicial review of the Registrar’s decision in the Federal Court pursuant to s. 22.1 of 


the Citizenship Act. His application was dismissed. 


[161] The Federal Court rejected Mr. Vavilov’s argument that the Registrar had 


breached her duty of procedural fairness by failing to disclose the documentation that 


had prompted the procedural fairness letter. In the Federal Court’s view, the Registrar 


had provided Mr. Vavilov sufficient information to allow him to meaningfully 


respond, and had thereby satisfied the requirements of procedural fairness in the 


circumstances. 


[162] The Federal Court also rejected Mr. Vavilov’s challenge to the 


Registrar’s interpretation of s. 3(2)(a) of the Citizenship Act. Applying the correctness 


standard, the Federal Court agreed with the Registrar that undercover foreign 


operatives living in Canada fall within the meaning of the phrase “diplomatic or 


consular officer or other representative or employee in Canada of a foreign 


government” in s. 3(2)(a). In the Federal Court’s view, to interpret s. 3(2)(a) in any 


other way would render the phrase “other representative or employee in Canada of a 


foreign government” meaningless and would lead to the “absurd result” that “children 
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of a foreign diplomat, registered at an embassy, who conducts spy operations, cannot 


claim Canadian citizenship by birth in Canada but children of those who enter 


unlawfully for the very same purpose, become Canadian citizens by birth”: para. 25. 


[163] Finally, the Federal Court was satisfied, given the evidence, that the 


Registrar’s conclusion that Mr. Vavilov’s parents had at the time of his birth been in 


Canada as part of an undercover operation for the Russian government was 


reasonable. 


(3) Federal Court of Appeal (Stratas J.A. with Webb J.A. Concurring; 


Gleason J.A. Dissenting), 2017 FCA 132, [2018] 3 F.C.R. 75 


[164] A majority of the Federal Court of Appeal allowed Mr. Vavilov’s appeal 


from the Federal Court’s judgment and quashed the Registrar’s decision. 


[165] The Court of Appeal unanimously rejected Mr. Vavilov’s argument that 


he had been denied procedural fairness by the Registrar. In the Court of Appeal’s 


view, the Registrar had provided Mr. Vavilov sufficient information in the procedural 


fairness letter to enable him to know the case to meet. Even if Mr. Vavilov had been 


entitled to more information at the time of that letter, the court indicated that his 


procedural fairness challenge would nevertheless have failed because he had 


subsequently obtained that additional information through his own efforts and was 


able to make meaningful submissions. 
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[166] The Court of Appeal was also unanimously of the view that the 


appropriate standard of review for the Registrar’s interpretation and application of s. 


3(2)(a) of the Citizenship Act was reasonableness. It split, however, on the application 


of that standard to the Registrar’s decision. 


[167] The majority of the Court of Appeal concluded that the analyst’s 


interpretation of s. 3(2)(a), which the Registrar had adopted, was unreasonable and 


that the Registrar’s decision should be quashed. The analysis relied on by the 


Registrar on the statutory interpretation issue was confined to a consideration of the 


text of s. 3(2)(a) and an abbreviated review of its legislative history, which totally 


disregarded its purpose or context. In the majority’s view, such a “cursory and 


incomplete approach to statutory interpretation” in a case such as this was 


indefensible: para. 44. Moreover, when the provision’s purpose and its context were 


taken into account, the only reasonable conclusion was that the phrase “employee in 


Canada of a foreign government” in s. 3(2)(a) was meant to apply only to individuals 


who have been granted diplomatic privileges and immunities under international law. 


Because it was common ground that neither of Mr. Vavilov’s parents had been 


granted such privileges or immunities, s. 3(2)(a) did not apply to him. The 


cancellation of his citizenship certificate on the basis of s. 3(2)(a) therefore could not 


stand, and Mr. Vavilov was entitled to Canadian citizenship under the Citizenship 


Act. 
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[168] The dissenting judge disagreed, finding that the Registrar’s interpretation 


of s. 3(2)(a) was reasonable. According to the dissenting judge, the text of that 


provision admits of at least two rational interpretations: one that includes all 


employees of a foreign government and one that is restricted to those who have been 


granted diplomatic privileges and immunities. In the dissenting judge’s view, the 


former interpretation is not foreclosed by the context or the purpose of the provision. 


It was thus open to the Registrar to conclude that Mr. Vavilov’s parents fell within the 


scope of s. 3(2)(a). The dissenting judge would have upheld the Registrar’s decision. 


C. Analysis 


(1) Standard of Review 


[169] Applying the standard of review analysis set out above leads to the 


conclusion that the standard to be applied in reviewing the merits of the Registrar’s 


decision is reasonableness. 


[170] When a court reviews the merits of an administrative decision, 


reasonableness is presumed to be the applicable standard of review, and there is no 


basis for departing from that presumption in this case. The Registrar’s decision has 


come before the courts by way of judicial review, not by way of a statutory appeal. 


On this point, we note that ss. 22.1 through 22.4 of the Citizenship Act lay down rules 


that govern applications for judicial review of decisions made under that Act, one of 


which, in s. 22.1(1), is that such an application may be made only with leave of the 
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Federal Court. However, none of these provisions allow for a party to bring an appeal 


from a decision under the Citizenship Act. Given this fact, and given that Parliament 


has not prescribed the standard to be applied on judicial review of the decision at 


issue, there is no indication that the legislature intended a standard of review other 


than reasonableness to apply. The Registrar’s decision does not give rise to any 


constitutional questions, general questions of law of central importance to the legal 


system as a whole or questions regarding the jurisdictional boundaries between two or 


more administrative bodies. As a result, the standard to be applied in reviewing the 


decision is reasonableness. 


(2) Review for Reasonableness 


[171] The principal issue before this Court is whether it was reasonable for the 


Registrar to find that Mr. Vavilov’s parents had been “other representative[s] or 


employee[s] in Canada of a foreign government” within the meaning of s. 3(2)(a) of 


the Citizenship Act. 


[172] In our view, it was not. The Registrar failed to justify her interpretation of 


s. 3(2)(a) of the Citizenship Act in light of the constraints imposed by the text of s. 3 


of the Citizenship Act considered as a whole, by other legislation and international 


treaties that inform the purpose of s. 3, by the jurisprudence on the interpretation of 


s. 3(2)(a), and by the potential consequences of her interpretation. Each of these 


elements — viewed individually and cumulatively — strongly supports the 


conclusion that s. 3(2)(a) was not intended to apply to children of foreign government 
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representatives or employees who have not been granted diplomatic privileges and 


immunities. Though Mr. Vavilov raised many of these considerations in his 


submissions in response to the procedural fairness letter (A.R., vol. IV, at pp. 448-


52), the Registrar failed to address those submissions in her reasons and did not, to 


justify her interpretation of s. 3(2)(a), do more than conduct a cursory review of the 


legislative history and conclude that her interpretation was not explicitly precluded by 


the text of s. 3(2)(a).     


[173] Our review of the Registrar’s decision leads us to conclude that it was 


unreasonable for her to find that the phrase “diplomatic or consular officer or other 


representative or employee in Canada of a foreign government” applies to individuals 


who have not been granted diplomatic privileges and immunities in Canada. It is 


undisputed that Mr. Vavilov’s parents had not been granted such privileges and 


immunities. No purpose would therefore be served by remitting this matter to the 


Registrar.  


  Section 3(2) of the Citizenship Act (a)


[174] The analyst justified her conclusion that Mr. Vavilov is not a citizen of 


Canada by reasoning that his parents were “other representative[s] or employee[s] in 


Canada of a foreign government” within the meaning of s. 3(2)(a) of the Citizenship 


Act. Section 3(2)(a) provides that children of “a diplomatic or consular officer or 


other representative or employee in Canada of a foreign government” are exempt 


from the general rule in s. 3(1)(a) that individuals born in Canada after February 14, 
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1977 acquire Canadian citizenship by birth. The analyst observed that although the 


term “diplomatic or consular officer” is defined in the Interpretation Act and does not 


apply to individuals like Mr. Vavilov’s parents, the phrase “other representative or 


employee in Canada of a foreign government” is not so defined, and may apply to 


them. 


[175] The analyst’s attempt to give the words “other representative or employee 


in Canada of a foreign government” a meaning distinct from that of “diplomatic or 


consular officer” is sensible. It is generally consistent with the principle of statutory 


interpretation that Parliament intends each word in a statute to have meaning: 


Sullivan, at p. 211.  We accept that if the phrase “other representative or employee in 


Canada of a foreign government” were considered in isolation, it could apply to a spy 


working in the service of a foreign government in Canada. However, the analyst 


failed to address the immediate statutory context of s. 3(2)(a), including the closely 


related text in s. 3(2)(c): 


(2) Paragraph (1)(a) does not apply to a person if, at the time of his birth, 


neither of his parents was a citizen or lawfully admitted to Canada for 


permanent residence and either of his parents was 


(a) a diplomatic or consular officer or other representative or 


employee in Canada of a foreign government; 


(b) an employee in the service of a person referred to in paragraph 


(a); or 


(c) an officer or employee in Canada of a specialized agency of the 


United Nations or an officer or employee in Canada of any other 


international organization to whom there are granted, by or under 


any Act of Parliament, diplomatic privileges and immunities 
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certified by the Minister of Foreign Affairs to be equivalent to 


those granted to a person or persons referred to in paragraph (a). 


[176] As the majority of the Court of Appeal noted (at paras. 61-62), the 


wording of s. 3(2)(c) provides clear support for the conclusion that all of the persons 


contemplated by s. 3(2)(a) — including those who are “employee[s] in Canada of a 


foreign government” — must have been granted diplomatic privileges and immunities 


in some form. If, as the Registrar concluded, s. 3(2)(a) includes persons who do not 


benefit from these privileges or immunities, it is difficult to understand how effect 


could be given to the explicit equivalency requirement articulated in s. 3(2)(c). 


However, the analyst did not account for this tension in the immediate statutory 


context of s. 3(2)(a). 


  The Foreign Missions and International Organizations Act and the Treaties (b)


It Implements 


[177]  Before the Registrar, Mr. Vavilov argued that s. 3(2) of the Citizenship 


Act must be read in conjunction with both the Foreign Missions and International 


Organizations Act, S.C. 1991, c. 41 (“FMIOA”), and the Vienna Convention on 


Diplomatic Relations, Can. T.S. 1966 No. 29 (“VCDR”). The VCDR and the Vienna 


Convention on Consular Relations, Can. T.S. 1974 No. 25, are the two leading 


treaties that extend diplomatic and/or consular privileges and immunities to 


employees and representatives of foreign governments in diplomatic missions and 


consular posts. Parliament has implemented the relevant provisions of both 


conventions by means of s. 3(1) of the FMIOA.  


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


[178] To begin, we note that Canada affords citizenship in accordance both 


with the principle of jus soli, the acquisition of citizenship through birth regardless of 


the parents’ nationality, and with that of jus sanguinis, the acquisition of citizenship 


by descent, that is through a parent: Citizenship Act, s. 3(1)(a) and (b); see I. 


Brownlie, Principles of Public International Law (5th ed. 1998), at pp. 391-93. These 


two principles operate as a backdrop to s. 3 of the Citizenship Act as a whole. It is 


undisputed that s. 3(2)(a) operates as an exception to these general rules. However, 


Mr. Vavilov took a narrower view of that exception than did the Registrar. In his 


submissions to the Registrar, he argued that Parliament intended s. 3(2) of the 


Citizenship Act to simply mirror the FMIOA and the VCDR, as well as Article II of 


the Optional Protocol to the Vienna Convention on Diplomatic Relations, concerning 


Acquisition of Nationality, 500 U.N.T.S. 223, which provides that “[m]embers of the 


mission not being nationals of the receiving State, and members of their families 


forming part of their household, shall not, solely by the operation of the law of the 


receiving State, acquire the nationality of that State”.  Mr. Vavilov made the 


following submission to the Registrar: 


The purpose in excluding diplomats and their families, including 


newborn children, from acquiring citizenship in the receiving state 


relates to the immunities which extend to this group of people. 


Diplomats and their family members are immune from criminal 


prosecution and civil liability in the receiving state. As such, they 


cannot acquire citizenship in the receiving state and also benefit from 


these immunities. A citizen has duties and responsibilities to its 


country. Immunity is inconsistent with this principle and so does not 


apply to citizens. See Article 37 of the Convention. 


 


Section 3(2) legislates into Canadian domestic law the above 


principles and should be narrowly interpreted with these purposes in 
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mind. The term “employee in Canada of a foreign government” must 


be interpreted to mean an employee of a diplomatic mission, or 


connected to it, who benefits from the immunities of the Convention. 


Any other interpretation would lead to absurd results. There is no 


purpose served in excluding any child born of a person not having a 


connection to a diplomatic mission in Canada while sojourning here 


from the principle of Jus soli. 


 


  (A.R., vol. IV, at pp. 449-50) 


 


[179] In Al-Ghamdi v. Canada (Minister of Foreign Affairs & International 


Trade), 2007 FC 559, 64 Imm. L. R. (3d) 67, a case which was referred to in the 


analyst’s report and which we will discuss in greater detail below, the Federal Court, 


at para. 53, quoted a passage by Professor Brownlie on this point: 


Of particular interest are the special rules relating to the jus soli, 


appearing as exceptions to that principle, the effect of the exceptions 


being to remove the cases where its application is clearly unjustifiable. 


A rule which has very considerable authority stipulated that children 


born to persons having diplomatic immunity shall not be nationals by 


birth of the state to which the diplomatic agent concerned is 


accredited. Thirteen governments stated the exception in the 


preliminaries of the Hague Codification Conference. In a comment on 


the relevant article of the Harvard draft on diplomatic privileges and 


immunities it is stated: ‘This article is believed to be declaratory of an 


established rule of international law’. The rule receives ample support 


from legislation of states and expert opinion. The Convention on 


Certain Questions relating to the Conflict of Nationality Laws of 1930 


provides in Article 12: ‘Rules of law which confer nationality by 


reasons of birth on the territory of a State shall not apply automatically 


to children born to persons enjoying diplomatic immunities in the 


country where the birth occurs.’ 


 


In 1961 the United Nations Conference on Diplomatic Intercourse and 


Immunities adopted an Optional Protocol concerning Acquisition of 


Nationality, which provided in Article II: ‘Members of the mission not 


being nationals of the receiving State, and members of their families 


forming part of their household, shall not, solely by the operation of 


the law of the receiving State, acquire the nationality of that State’. 
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Some states extend the rule to the children of consuls, and there is 


some support for this from expert opinion. [Emphasis deleted.]  


 


(Brownlie, at pp. 392-93). 


[180] Mr. Vavilov included relevant excerpts from the parliamentary debate 


that had preceded the enactment of the Citizenship Act in support of his argument that 


the very purpose of s. 3(2) of the Citizenship Act was to align Canada’s citizenship 


rules with these principles of international law. These excerpts describe s. 3(2) as 


“conform[ing] to international custom” and as having been drafted with the intention 


of “exclud[ing] children born in Canada to diplomats from becoming Canadian 


citizens”: Hon. J. Hugh Faulkner, Secretary of State of Canada, House of Commons, 


Minutes of Proceedings and Evidence of the Standing Committee on Broadcasting, 


Films and Assistance to the Arts, respecting Bill C-20, An Act respecting citizenship, 


No. 34, 1st Sess., 30th Parl., February 24, 1976, at 34:23. The record of that debate 


also reveals that Parliament took care to avoid the danger that because of how some 


provisions were written, “a number of other people would be affected such as those 


working for large foreign corporations”: ibid. Although the analyst discussed the 


textual difference between s. 3(2) and a similar provision in the former Canadian 


Citizenship Act, she did not grapple with these other elements of the legislative 


history, despite the fact that they cast considerable doubt on her conclusions, 


indicating that s. 3(2) was not intended to affect the status of individuals whose 


parents have not been granted diplomatic privileges and immunities. 
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[181] In attempting to distinguish the meaning of the phrase “other 


representative or employee in Canada of a foreign government” from that of the term 


“diplomatic or consular officer”, the analyst also appeared to overlook the possibility 


that some individuals who fall into the former category might be granted privileges or 


immunities despite not being considered “diplomatic or consular officer[s]” under the 


Interpretation Act. Yet, as the majority of the Federal Court of Appeal pointed out, 


such individuals do in fact exist: paras. 53-55, citing FMIOA, at ss. 3 and 4 and 


Sched. II, Articles 1, 41, 43, 49, and 53. In light of Mr. Vavilov’s submissions 


regarding the purpose of s. 3(2), the failure to consider this possibility is a noticeable 


omission.  


[182] It is well established that domestic legislation is presumed to comply with 


Canada’s international obligations, and that it must be interpreted in a manner that 


reflects the principles of customary and conventional international law: Appulonappa, 


at para. 40; see also Pushpanathan, at para. 51; Baker, at para. 70; GreCon Dimter 


inc. v. J.R. Normand inc., 2005 SCC 46, [2005] 2 S.C.R. 401, at para. 39; Hape, at 


paras. 53- 54; B010 v. Canada (Citizenship and Immigration), 2015 SCC 58, [2015] 


3 S.C.R. 704, at para. 48; India v. Badesha, 2017 SCC 44, [2017] 2 S.C.R. 127, at 


para. 38; Office of the Children’s Lawyer v. Balev, 2018 SCC 16, [2018] 1 S.C.R. 


398, at paras. 31-32. Yet the analyst did not refer to the relevant international law, did 


not inquire into Parliament’s purpose in enacting s. 3(2) and did not respond to Mr. 


Vavilov’s submissions on this issue. Nor did she advance any alternate explanation 


for why Parliament would craft such a provision in the first place. In the face of 
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compelling submissions that the underlying rationale of s. 3(2) was to implement a 


narrow exception to a general rule in a manner that was consistent with established 


principles of international law, the analyst and the Registrar chose a different 


interpretation without offering any reasoned explanation for doing so. 


  Jurisprudence Interpreting Section 3(2) of the Citizenship Act (c)


[183] Although the analyst cited three Federal Court decisions on s. 3(2)(a) of 


the Citizenship Act in a footnote, she dismissed them as being irrelevant on the basis 


that they related only to “individuals whose parents maintained diplomatic status in 


Canada at the time of their birth”. But this distinction, while true, does not explain 


why the reasoning employed in those decisions, which directly concerned the scope, 


the meaning and the legislative purpose of s. 3(2)(a), was inapplicable in Mr. 


Vavilov’s case. Had the analyst considered just the three cases cited in her report — 


Al-Ghamdi; Lee v. Canada (Minister of Citizenship and Immigration), 2008 FC 614, 


[2009] 1 F.C.R. 204; and Hitti v. Canada (Minister of Citizenship and Immigration), 


2007 FC 294, 310 F.T.R. 169 — it would have been evident to her that she needed to 


grapple with and justify her interpretation in light of the persuasive and 


comprehensive legal reasoning that supports the position that s. 3(2)(a) was intended 


to apply only to those individuals whose parents have been granted diplomatic 


privileges and immunities. 


[184] In Al-Ghamdi, the Federal Court considered the constitutionality of 


paras. (a) and (c) of s. 3(2) of the Citizenship Act in reviewing a decision in which 
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Passport Canada had refused to issue a passport to a child of a Saudi Arabian 


diplomat. In its reasons, the court came to a number of conclusions regarding the 


purpose and scope of s. 3(2), including, at para. 5, that:  


The only individuals covered in paragraphs 3(2)(a) and (c) of 


the Citizenship Act are children of individuals with diplomatic status. 


These are individuals who enter Canada under special circumstances 


and without undergoing any of the normal procedures. Most 


importantly, while in Canada, they are granted all of the immunities 


and privileges of diplomats . . . . 


[185] The court went on to extensively document the link between the 


exception to the rule of citizenship by birth set out in s. 3(2) of the Citizenship Act 


and the rules of international law, the FMIOA and the VCDR: Al-Ghamdi, at paras. 52 


et. seq. It noted that there is an established rule of international law that children born 


to parents who enjoy diplomatic immunities are not entitled to automatic citizenship 


by birth, and that their status in this respect is an exception to the principle of jus soli: 


Al-Ghamdi, at para. 53, quoting Brownlie, at pp. 391-93. In finding that the 


exceptions under s. 3(2) to citizenship on the basis of jus soli do not infringe the 


rights of children of diplomats under s. 15 of the Charter, the court emphasized that 


all children to whom s. 3(2) applies are entitled to an “extraordinary array of 


privileges under the Foreign Missions and International Organizations Act”: Al-


Ghamdi, at para. 62. Citing the VCDR, it added that “[i]t is precisely because of the 


vast array of privileges accorded to diplomats and their families, which are by their 


very nature inconsistent with the obligations of citizenship, that a person who enjoys 


diplomatic status cannot acquire citizenship”: para. 63. In its analysis under s. 1 of the 
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Charter, the court found that the choice to deny citizenship to individuals provided 


for in s. 3(2) is “tightly connected” to a pressing government objective of ensuring 


“that no citizen is immune from the obligations of citizenship”, such as the 


obligations to pay taxes and comply with the criminal law: Al-Ghamdi, at paras. 74-


75. In the case at bar, the analyst failed entirely to engage with the arguments 


endorsed by the Federal Court in Al-Ghamdi despite the court’s key finding that s. 


3(2)(a) applies only to “children born of foreign diplomats or an equivalent”, a 


conclusion upon which the very constitutionality of the provision turned:  Al-Ghamdi, 


at paras. 3, 9, 27, 28, 56 and 59.    


[186] In Lee, another case cited by the analyst, the Federal Court confirmed the 


finding in Al-Ghamdi that “[t]he only individuals covered in paragraphs 3(2)(a) and 


(c) of the Citizenship Act are children of individuals with diplomatic status”: Lee, at 


para. 77. The court found in Lee that the “functional duties of the applicant’s father” 


were not relevant to whether or not the applicant was excluded from citizenship 


pursuant to s. 3(2)(a) of the Citizenship Act: para. 58. Rather, what mattered was only 


that at the time of the applicant’s birth, his father had been a registered consular 


official and had held a diplomatic passport and the title of Vice-Consul: paras. 44, 58, 


61 and 63.  


[187] Hitti, the third case cited in the analyst’s report, concerned a decision to 


confiscate two citizenship certificates on the basis that, under s. 3(2) of the 


Citizenship Act, their holders had never been entitled to them. In that case, the 
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applicants’ father, a Lebanese citizen, had been employed as an information officer of 


the League of Arab States in Ottawa. Although the League did not have diplomatic 


standing at that time, Canada had agreed as a matter of courtesy to extend diplomatic 


status to officials of the League’s information centre, treating them as “attachés” of 


their home countries’ embassies: Hitti, at paras. 6 and 9; see also Interpretation Act, s. 


35(1). Mr. Hitti argued he did not, in practice, fulfill diplomatic tasks or act as a 


representative of Lebanon, but there was nonetheless a record of his being an 


accredited diplomat, enjoying the benefits of that status and being covered by the 


VCDR when his children were born: paras. 5 and 8. The Federal Court rejected a 


submission that Mr. Hitti would have had to perform duties in the service of Lebanon 


in order for his children to fall within the meaning of s. 3(2)(a), and concluded that 


“what Mr. Hitti did when he was in the country is not relevant”: para. 32.  


[188] What can be seen from both Lee and Hitti is that what matters, for the 


purposes of s. 3(2)(a), is not whether an individual carries out activities in the service 


of a foreign state while in Canada, but whether, at the relevant time, the individual 


has been granted diplomatic privileges and immunities. Thus, in addition to the 


Federal Court’s decision in Al-Ghamdi, the analyst was faced with two cases in which 


the application of s. 3(2) had turned on the existence of diplomatic status rather than 


on the “functional duties” or activities of the child’s parents. In these circumstances, 


it was a significant omission for her to ignore the Federal Court’s reasoning when 


determining whether the espionage activities of Ms. Vavilova and Mr. Bezrukov were 


sufficient to ground the application of s. 3(2)(a).  
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  Possible Consequences of the Registrar’s Interpretation (d)


[189] When asked why the children of individuals referred to in s. 3(2)(a) 


would be excluded from acquiring citizenship by birth, another analyst involved in 


Mr. Vavilov’s file (who had also been involved in Mr. Vavilov’s brother’s file) 


responded as follows: 


Well, usually the way we use section 3(2)(a) is for – you’re right, for 


diplomats and that they don’t -- because they are not -- they are not 


obliged . . . to the law of Canada and everything, so that’s why their 


children do not obtain citizenship if they were born in Canada while 


the person was in Canada under that status. But then there is also this 


other part of the Act that says other representatives or employees of a 


foreign government in Canada, that may open the door for other 


person than diplomats and that’s how we interpreted in this specific 


case 3(2)(a) but there is no jurisprudence on that. 


 


(R.R. transcript, at pp. 87-88) 


[190] In other words, the officials responsible for these files were aware that 


s. 3(2)(a) was informed by the principle that individuals subject to the exception are 


“not obliged . . . to the law of Canada”. They were also aware that the interpretation 


they had adopted in the case of the Vavilov brothers was a novel one. Although the 


Registrar knew this, she failed to provide a rationale for this expanded interpretation.  


[191] Additionally, there is no evidence that the Registrar considered the 


potential consequences of expanding her interpretation of s. 3(2)(a) to include 


individuals who have not been granted diplomatic privileges and immunities. 


Citizenship has been described as “the right to have rights”: U.S. Supreme Court 
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Chief Justice Earl Warren, as quoted in A. Brouwer, Statelessness in Canadian 


Context: A Discussion Paper (July 2003) (online), at p. 2. The importance of 


citizenship was recognized in Benner v. Canada (Secretary of State), [1997] 1 S.C.R. 


358, in which Iacobucci J., writing for this Court, stated: “I cannot imagine an interest 


more fundamental to full membership in Canadian society than Canadian 


citizenship”: para. 68. This was reiterated in Canada (Minister of Citizenship and 


Immigration) v. Tobiass, [1997] 3 S.C.R. 391, in which this Court unanimously held 


that “[f]or some, such as those who might become stateless if deprived of their 


citizenship, it may be valued as highly as liberty”: para. 108.  


[192] It perhaps goes without saying that rules concerning citizenship require a 


high degree of interpretive consistency in order to shield against a perception of 


arbitrariness and to ensure conformity with Canada’s international obligations. We 


can therefore only assume that the Registrar intended that this new interpretation of 


s. 3(2)(a) would apply to any other individual whose parent is employed by or 


represents a foreign government at the time of the individual’s birth in Canada but has 


not been granted diplomatic privileges and immunities. The Registrar’s interpretation 


would not, after all, limit the application of s. 3(2)(a) to the children of spies — its 


logic would be equally applicable to a number of other scenarios, including that of a 


child of a non-citizen worker employed by an embassy as a gardener or cook, or of a 


child of a business traveller who represents a foreign government-owned corporation. 


Mr. Vavilov had raised the fact that provisions such as s. 3(2)(a) must be given a 


narrow interpretation because they deny or potentially take away rights — that of 
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citizenship under s. 3(1) in this case — which otherwise benefit from a liberal and 


broad interpretation: Brossard (Town) v. Québec (Commission des droits de la 


personne), [1988] 2 S.C.R. 279, at p. 307. Yet there is no indication that the Registrar 


considered the potential harsh consequences of her interpretation for such a large 


class of individuals, which included Mr. Vavilov, or the question whether, in light of 


those possible consequences, Parliament would have intended s. 3(2)(a) to apply in 


this manner.      


[193] Moreover, we would note that despite following a different legal process, 


the Registrar’s decision in this case had the same effect as a revocation of citizenship 


— a process which has been described by scholars as “a kind of ‘political death’” — 


depriving Mr. Vavilov of his right to vote and the right to enter and remain in 


Canada: see A. Macklin, “Citizenship Revocation, the Privilege to Have Rights and 


the Production of the Alien” (2014), 40 Queen’s L.J. 1, at pp. 7-8.  While we question 


whether the Registrar was empowered to unilaterally alter Canada’s position with 


respect to Mr. Vavilov’s citizenship and recognize that the relationship between the 


cancellation of a citizenship certificate under s. 26 of the Citizenship Regulations and 


the revocation of an individual’s citizenship (as set out in s. 10 of the Citizenship Act) 


is not clear, we leave this issue for another day because it was neither raised nor 


argued by the parties. 


D. Conclusion 
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[194] Multiple legal and factual constraints may bear on a given administrative 


decision, and these constraints may interact with one another. In some cases, a failure 


to justify the decision against any one relevant constraint may be sufficient to cause 


the reviewing court to lose confidence in the reasonableness of the decision. Section 3 


of the Citizenship Act considered as a whole, other legislation and international 


treaties that inform the purpose of s. 3, the jurisprudence cited in the analyst’s report, 


and the potential consequences of the Registrar’s decision point overwhelmingly to 


the conclusion that Parliament did not intend s. 3(2)(a) to apply to children of 


individuals who have not been granted diplomatic privileges and immunities. The 


Registrar’s failure to justify her decision with respect to these constraints renders her 


interpretation unreasonable, and we would therefore uphold the Federal Court of 


Appeal’s decision to quash the Registrar’s decision.  


[195] As noted above, we would exercise our discretion not to remit the matter 


to the Registrar for redetermination. Crucial to our decision is the fact that Mr. 


Vavilov explicitly raised all of these issues before the Registrar and that the Registrar 


had an opportunity to consider them but failed to do so.  She offered no justification 


for the interpretation she adopted except for a superficial reading of the provision in 


question and a comment on part of its legislative history. On the other hand, there is 


overwhelming support — including in the parliamentary debate, established 


principles of international law, an established line of jurisprudence and the text of the 


provision itself — for the conclusion that Parliament did not intend s. 3(2)(a) of the 


Citizenship Act to apply to children of individuals who have not been granted 
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diplomatic privileges and immunities. That being said, we would stress that it is not 


our intention to offer a definitive interpretation of s. 3(2)(a) in all respects, nor to 


foreclose the possibility that multiple reasonable interpretations of other aspects 


might be available to administrative decision makers. In short, we do not suggest that 


there is necessarily “one reasonable interpretation” of the provision as a whole. But 


we agree with the majority of the Court of Appeal that it was not reasonable for the 


Registrar to interpret s. 3(2)(a) as applying to children of individuals who have not 


been granted diplomatic privileges and immunities at the time of the children’s birth. 


[196] Given that it is undisputed that Ms. Vavilova and Mr. Bezrukov, as 


undercover spies, were granted no such privileges, it would serve no purpose to remit 


the matter in this case to the Registrar. Given that Mr. Vavilov is a person who was 


born in Canada after February 14, 1977, his status is governed only by the general 


rule set out in s. 3(1)(a) of the Citizenship Act. He is a Canadian citizen. 


E. Disposition 


[197] The appeal is dismissed with costs throughout to Mr. Vavilov.  


 


The following are the reasons delivered by 


 


 ABELLA AND KARAKATSANIS JJ. —  
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[198] Forty years ago, in C.U.P.E., Local 963 v. New Brunswick Liquor 


Corporation, [1979] 2 S.C.R. 227, this Court embarked on a course to recognize the 


unique and valuable role of administrative decision-makers within the Canadian legal 


order. Breaking away from the court-centric theories of years past, the Court 


encouraged judges to show deference when specialized administrative decision-


makers provided reasonable answers to legal questions within their mandates. 


Building on this more mature understanding of administrative law, subsequent 


decisions of this Court sought to operationalize deference and explain its relationship 


to core democratic principles. These appeals offered a platform to clarify and refine 


our administrative law jurisprudence, while remaining faithful to the deferential path 


it has travelled for four decades. 


[199] Regrettably, the majority shows our precedents no such fidelity. 


Presented with an opportunity to steady the ship, the majority instead dramatically 


reverses course — away from this generation’s deferential approach and back 


towards a prior generation’s more intrusive one. Rather than confirming a meaningful 


presumption of deference for administrative decision-makers, as our common law has 


increasingly done for decades, the majority’s reasons strip away deference from 


hundreds of administrative actors subject to statutory rights of appeal; rather than 


following the consistent path of this Court’s jurisprudence in understanding 


legislative intent as being the intention to leave legal questions within their mandate 


to specialized decision-makers with expertise, the majority removes expertise from 


the equation entirely and reformulates legislative intent as an overriding intention to 
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provide — or not provide — appeal routes; and rather than clarifying the role of 


reasons and how to review them, the majority revives the kind of search for errors 


that dominated the pre-C.U.P.E. era. In other words, instead of reforming this 


generation’s evolutionary approach to administrative law, the majority reverses it, 


taking it back to the formalistic judge-centred approach this Court has spent decades 


dismantling.  


[200] We support the majority’s decision to eliminate the vexing contextual 


factors analysis from the standard of review framework and to abolish the shibboleth 


category of “true questions of jurisdiction”. These improvements, accompanied by a 


meaningful presumption of deference for administrative decision-makers, would have 


simplified our judicial review framework and addressed many of the criticisms levied 


against our jurisprudence since Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190.  


[201] But the majority goes much further and fundamentally reorients the 


decades-old relationship between administrative actors and the judiciary, by 


dramatically expanding the circumstances in which generalist judges will be entitled 


to substitute their own views for those of specialized decision-makers who apply their 


mandates on a daily basis. In so doing, the majority advocates a profoundly different 


philosophy of administrative law than the one which has guided our Court’s 


jurisprudence for the last four decades. The majority’s reasons are an encomium for 


correctness and a eulogy for deference. 


The Evolution of Canadian Administrative Law 
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[202] The modern Canadian state “could not function without the many and 


varied administrative tribunals that people the legal landscape” (The Rt. Hon. 


Beverley McLachlin, Administrative Tribunals and the Courts: An Evolutionary 


Relationship, May 27, 2013 (online)). Parliament and the provincial legislatures have 


entrusted a broad array of complex social and economic challenges to administrative 


actors, including regulation of labour relations, welfare programs, food and drug 


safety, agriculture, property assessments, liquor service and production, 


infrastructure, the financial markets, foreign investment, professional discipline, 


insurance, broadcasting, transportation and environmental protection, among many 


others. Without these administrative decision-makers, “government would be 


paralyzed, and so would the courts” (Guy Régimbald, Canadian Administrative Law 


(2nd ed. 2015), at p. 3). 


[203] In exercising their mandates, administrative decision-makers often 


resolve claims and disputes within their areas of specialization (Gus Van Harten et 


al., Administrative Law: Cases, Text, and Materials (7th ed. 2015), at p. 13). These 


claims and disputes vary greatly in scope and subject-matter. Corporate merger 


requests, professional discipline complaints by dissatisfied clients, requests for 


property reassessments and applications for welfare benefits, among many other 


matters, all fall within the purview of the administrative justice system.   


[204] The administrative decision-makers tasked to resolve these issues come 


from many different walks of life (Van Harten et al., at p. 15). Some have legal 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


backgrounds, some do not. The diverse pool of decision-makers in the administrative 


system responds to the diversity of issues that it must resolve. To address this broad 


range of issues, administrative dispute-resolution processes are generally “[d]esigned 


to be less cumbersome, less expensive, less formal and less delayed” than their 


judicial counterparts — but “no less effectiv[e] or credibl[e]” (Rasanen v. Rosemount 


Instruments Ltd. (1994), 17 O.R. (3d) 267 (C.A.), at p. 279). In the field of labour 


relations, for example, Parliament explicitly rejected a court-based system to resolve 


workplace disputes in favour of a Labour Board, staffed with representatives from 


management and labour alongside an independent member (Bora Laskin, “Collective 


Bargaining in Ontario: A New Legislative Approach” (1943), 21 Can. Bar Rev. 684; 


John A. Willes, The Ontario Labour Court: 1943-1944 (1979); Katherine Munro, “A 


‘Unique Experiment’: The Ontario Labour Court, 1943-1944” (2014), 74 Labour/Le 


Travail 199). Other administrative processes — license renewals, zoning permit 


issuances and tax reassessments, for example — bear even less resemblance to the 


traditional judicial model. 


[205] Courts, through judicial review, monitor the boundaries of administrative 


decision making. Questions about the standards of judicial review have been an 


enduring feature of Canadian administrative law. The debate, in recent times, has 


revolved around “reasonableness” and “correctness”, and determining when each 


standard applies. On the one hand, “reasonableness” review expects courts to defer to 


decisions by specialized decision-makers that “are defensible in respect of the facts 


and law”; on the other, “correctness” review allows courts to substitute their own 
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opinions for those of the initial decision-maker (Dunsmuir, at paras. 47-50). This 


standard of review debate has profound implications for the extent to which 


reviewing courts may substitute their views for those of administrative decision-


makers. At its core, it is a debate over two distinct philosophies of administrative law. 


[206] The story of modern Canadian administrative law is the story of a shift 


away from the court-centric philosophy which denied administrative bodies the 


authority to interpret or shape the law. This approach found forceful expression in the 


work of Albert Venn Dicey. For Dicey, the rule of law meant the rule of courts. Dicey 


developed his philosophy at the end of the 19th century to encourage the House of 


Lords to restrain the government from implementing ameliorative social and welfare 


reforms administered by new regulatory agencies. Famously, Dicey asserted that 


administrative law was anathema to the English legal system (Albert Venn Dicey, 


Introduction to the Study of the Law of the Constitution (10th ed. 1959), at pp. 334-


35). Because, in his view, only the judiciary had the authority to interpret law, there 


was no reason for a court to defer to legal interpretations proffered by administrative 


bodies, since their decisions did not constitute “law” (Kevin M. Stack, “Overcoming 


Dicey in Administrative Law” (2018), 68 U.T.L.J. 293, at p. 294).  


[207] The canonical example of Dicey’s approach at work is the House of 


Lords’ decision in Anisminic Ltd. v. Foreign Compensation Commission, [1969] 2 


A.C. 147, the judicial progenitor of “jurisdictional error”. Anisminic entrenched non-


deferential judicial review by endorsing a lengthy checklist of “jurisdictional errors” 
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capable of undermining administrative decisions. Lord Reid noted that there were two 


scenarios in which an administrative decision-maker would lose jurisdiction. The first 


was narrow and asked whether the legislature had empowered the administrative 


decision-maker to “enter on the inquiry in question” (p. 171). The second was wider: 


[T]here are many cases where, although the tribunal had jurisdiction to 


enter on the inquiry, it has done or failed to do something in the course of 


the inquiry which is of such a nature that its decision is a nullity. It may 


have given its decision in bad faith. It may have made a decision which it 


had no power to make. It may have failed in the course of the inquiry to 


comply with the requirements of natural justice. It may in perfect good 


faith have misconstrued the provisions giving it power to act so that it 


failed to deal with the question remitted to it and decided some question 


which was not remitted to it. It may have refused to take into account 


something which it was required to take into account.
 
Or it may have 


based its decision on some matter which, under the provisions setting it 


up, it had no right to take into account. I do not intend this list to be 


exhaustive. [Emphasis added; p. 171.] 


[208] The broad “jurisdictional error” approach in Anisminic initially found 


favour with this Court in cases like Metropolitan Life Insurance Company v. 


International Union of Operating Engineers, Local 796, [1970] S.C.R. 425, and Bell 


v. Ontario Human Rights Commission, [1971] S.C.R. 756. These cases “took the 


position that a definition of jurisdictional error should include any question pertaining 


to the interpretation of a statute made by an administrative tribunal”, and in each case, 


“th[e] Court substituted what was, in its opinion, the correct interpretation of the 


enabling provision of the tribunal’s statute for that of the tribunal” (Canada (Attorney 


General) v. Public Service Alliance of Canada, [1991] 1 S.C.R. 614, at p. 650, per 


Cory J., dissenting, but not on this point). In Metropolitan Life, for example, this 
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Court quashed a labour board’s decision to certify a union, concluding that the Board 


had “ask[ed] itself the wrong question” and “decided a question which was not 


remitted to it”  (p. 435). In Bell, this Court held that a human rights commission had 


strayed beyond its jurisdiction by deciding to investigate a complaint of racial 


discrimination filed against a landlord. The Court held that the Commission had 


incorrectly interpreted the term “self-contained dwelling uni[t]” found in s. 3 of the 


Ontario Human Rights Code, 1961-62, S.O. 1961-62, c. 93, and by so doing, had lost 


jurisdiction to inquire into the complaint of discrimination (pp. 767 and 775). 


[209] As these cases illustrate, the Anisminic approach proved easy to 


manipulate, allowing courts to characterize any question as “jurisdictional” and 


thereby give themselves latitude to substitute their own view of the appropriate 


answer without regard for the original decision-maker’s decision or reasoning. The 


Anisminic era and the “jurisdictional error” approach were and continue to be subject 


to significant judicial and academic criticism (Public Service Alliance, at p. 650; 


National Corn Growers Assn. v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324, at 


p. 1335, per Wilson J., concurring; Beverley McLachlin, P.C., “‘Administrative Law 


is Not for Sissies’: Finding a Path Through the Thicket” (2016), 29 C.J.A.L.P. 127, at 


pp. 129-30; Jocelyn Stacey and Alice Woolley, “Can Pragmatism Function in 


Administrative Law?” (2016), 74 S.C.L.R. (2d) 211, at pp. 215-16; R.A. MacDonald, 


“Absence of Jurisdiction: A Perspective” (1983), 43 R. du B. 307).  
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[210] In 1979, the Court signaled a turn to a more deferential approach to 


judicial review with its watershed decision in C.U.P.E. There, the Court challenged 


the “jurisdictional error” model and planted the seeds of a home-grown approach to 


administrative law in Canada. In a frequently-cited passage, Dickson J., writing for a 


unanimous Court, cautioned that courts “should not be alert to brand as jurisdictional, 


and therefore subject to broader curial review, that which may be doubtfully so” 


(p. 233; cited in nearly 20 decisions of this Court, including Dunsmuir, at para. 35; 


Canada (Citizenship and Immigration) v. Khosa, [2009] 1 S.C.R. 339, at para. 45; 


Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 


[2011] 3 S.C.R. 654, at para. 33; Canada (Canadian Human Rights Commission) v. 


Canada (Attorney General), [2018] 2 S.C.R. 230, at para. 31). The Court instead 


endorsed an approach that respected the legislature’s decision to assign legal policy 


issues in some areas to specialized, non-judicial decision-makers. The Court 


recognized that legislative language could “bristl[e] with ambiguities” and that the 


interpretive choices made by administrative tribunals deserved respect from courts, 


particularly when, as in C.U.P.E., the decision was protected by a privative clause 


(pp. 230 and 234-36).  


[211] By championing “curial deference” to administrative bodies, C.U.P.E. 


embraced “a more sophisticated understanding of the role of administrative tribunals 


in the modern Canadian state” (National Corn Growers, at p. 1336, per Wilson J., 


concurring; Domtar Inc. v. Quebec (Commission d’appel en matière de lésions 


professionnelles), [1993] 2 S.C.R. 756, at p. 800). As one scholar has observed:  
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. . . legislatures and courts in . . . Canada have come to settle on the idea 


that the functional capacities of administrative agencies – their expertise, 


investment in understanding the practical circumstances at issue, 


openness to participation, and level of responsiveness to political change 


– justify not only their law-making powers but also judicial deference to 


their interpretations and decisions. Law-making and legal interpretation 


are shared enterprises in the administrative state. [Emphasis added.] 


 


(Stack, at p. 310) 


[212] In explaining why courts must sometimes defer to administrative actors, 


C.U.P.E. embraced two related foundational justifications for Canada’s approach to 


administrative law — one based on the legislature’s express choice to have an 


administrative body decide the issues arising from its mandate; and one animated by 


the recognition that an administrative justice system could offer institutional 


advantages in relation to proximity, efficiency, and specialized expertise (David 


Dyzenhaus, “The Politics of Deference: Judicial Review and Democracy” in Michael 


Taggart, ed., The Province of Administrative Law (1997), 279 at p. 304).  


[213] A new institutional relationship between the courts and administrative 


actors was thus being forged, based on “an understanding of the role of expertise in 


the modern administrative state” which “acknowledge[d] that judges are not always 


in the best position to interpret the law” (The Hon. Frank Iacobucci, “Articulating a 


Rational Standard of Review Doctrine: A Tribute to John Willis” (2002), 27 Queen’s 


L.J. 859, at p. 866).  


[214] In subsequent decades, the Court attempted to reconcile the deference 


urged by C.U.P.E. with the lingering concept of “jurisdictional error”. In U.E.S., 
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Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, the Court introduced the “pragmatic and 


functional” approach for deciding when a matter was within the jurisdiction of an 


administrative body. Instead of describing jurisdiction as a preliminary or collateral 


matter, the Bibeault test directed reviewing courts to consider the wording of the 


enactment conferring jurisdiction on the administrative body, the purpose of the 


statute creating the tribunal, the reason for the tribunal’s existence, the area of 


expertise of its members, and the nature of the question the tribunal had to decide — 


all to determine whether the legislator “intend[ed] the question to be within the 


jurisdiction conferred on the tribunal” (p. 1087; see also p. 1088). If so, the tribunal’s 


decision could only be set aside if it was “patently unreasonable” (p. 1086).  


[215] Although still rooted in a formalistic search for jurisdictional errors, the 


pragmatic and functional approach recognized that legislatures had assigned courts 


and administrative decision-makers distinct roles, and that the specialization and 


expertise of administrative decision-makers deserved deference. In her concurring 


reasons in National Corn Growers, Wilson J. noted that part of the process of moving 


away from Dicey’s framework and towards a more sophisticated understanding of the 


role of administrative tribunals:  


 . . . has involved a growing recognition on the part of courts that they 


may simply not be as well equipped as administrative tribunals or 


agencies to deal with issues which Parliament has chosen to regulate 


through bodies exercising delegated power, e.g., labour relations, 


telecommunications, financial markets and international economic 


relations. Careful management of these sectors often requires the use of 


experts who have accumulated years of experience and a specialized 


understanding of the activities they supervise. [p. 1336] 
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[216] By the mid-1990s, the Court had accepted that specialization and the 


legislative intent to leave issues to administrative decision-makers were inextricable 


and essential factors in the standard of review analysis. It stressed that “the expertise 


of the tribunal is of the utmost importance in determining the intention of the 


legislator with respect to the degree of deference to be shown to a tribunal’s decision . 


. . [e]ven where the tribunal’s enabling statute provides explicitly for appellate 


review” (United Brotherhood of Carpenters and Joiners of America, Local 579 v. 


Bradco Construction Ltd., [1993] 2 S.C.R. 316, at p. 335). Of the factors relevant to 


setting the standard of review, expertise was held to be “the most important” (Canada 


(Director of Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748, at para. 


50).  


[217] Consistent with these judgments, this Court invoked the specialized 


expertise of a securities commission to explain why its decisions were entitled to 


deference on judicial review even when there was a statutory right of appeal. Writing 


for a unanimous Court, Iacobucci J. explained that “the concept of the specialization 


of duties requires that deference be shown to decisions of specialized tribunals on 


matters which fall squarely within the tribunal’s expertise” (Pezim v. British 


Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557, at p. 591; see also Bell 


Canada v. Canada (Canadian Radio-Television and Telecommunications 


Commission), [1989] 1 S.C.R. 1722, at pp. 1745-46). Critically, the Court’s 


willingness to show deference demonstrated that specialization outweighed a 


statutory appeal as the most significant indicator of legislative intent.  
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[218] In Pushpanathan v. Canada (Minister of Citizenship and Immigration), 


[1998] 1 S.C.R. 982, the Court reformulated the pragmatic and functional approach, 


engaging four slightly different factors from those in Bibeault, namely: (1) whether 


there was a privative clause, or conversely, a right of appeal; (2) the expertise of the 


decision-maker on the matter in question relative to the reviewing court; (3) the 


purpose of the statute as a whole, and of the provision in particular; and (4) the nature 


of the problem, i.e., whether it was a question of law, fact, or mixed law and fact 


(paras. 29-37). Instead of using these factors to answer whether a question was 


jurisdictional, Pushpanathan deployed them to discern how much deference the 


legislature intended an administrative decision to receive on judicial review. 


Pushpanathan confirmed three standards of review: patent unreasonableness, 


reasonableness simpliciter, and correctness (para. 27; see also Southam, at 


paras. 55-56).  


[219] Significantly, Pushpanathan did not disturb the finding reaffirmed in 


Southam that specialized expertise was the most important factor in determining 


whether a deferential standard applied. Specialized expertise thus remained integral to 


the calibration of legislative intent, even in the face of statutory rights of appeal (see 


Law Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, at paras. 21 and 29-34; 


Cartaway Resources Corp. (Re), [2004] 1 S.C.R. 672, at para. 45; Council of 


Canadians with Disabilities v. VIA Rail Canada Inc., [2007] 1 S.C.R. 650, at 


paras. 88-92 and 100).    
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[220] Next came Dunsmuir, which sought to simplify the pragmatic and 


functional analysis while maintaining respect for the specialized expertise of 


administrative decision-makers. The Court merged the three standards of review into 


two: reasonableness and correctness. Dunsmuir also wove together the deferential 


threads running through the Court’s administrative law jurisprudence, setting out a 


presumption of deferential review for certain categories of questions, including those 


where the decision-maker had expertise or was interpreting its “home” statute 


(paras. 53-54, per Bastarache and LeBel JJ., and para. 124, per Binnie J., concurring). 


Certain categories of issues remained subject to correctness review, including 


constitutional questions regarding the division of powers, true questions of 


jurisdiction, questions of law that were both of central importance to the legal system 


as a whole and outside the adjudicator’s specialized area of expertise, and questions 


about jurisdictional lines between tribunals (paras. 58-61). Where the standard of 


review had not been satisfactorily determined in the jurisprudence, four contextual 


factors — the presence or absence of a privative clause, the purpose of the tribunal, 


the nature of the question at issue and the expertise of the tribunal — remained 


relevant to the standard of review analysis (para. 64).  


[221] Notably, Dunsmuir did not mention statutory rights of appeal as one of 


the contextual factors, and left undisturbed their marginal role in the standard of 


review analysis. Instead, the Court explicitly affirmed the links between deference, 


the specialized expertise of administrative decision-makers and legislative intent. 


Justices LeBel and Bastarache held that “deference requires respect for the legislative 
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choices to leave some matters in the hands of administrative decision makers, for the 


processes and determinations that draw on particular expertise and experiences, and 


for the different roles of the courts and administrative bodies within the Canadian 


constitutional system” (para. 49). They noted that “in many instances, those working 


day to day in the implementation of frequently complex administrative schemes have 


or will develop a considerable degree of expertise or field sensitivity to the 


imperatives and nuances of the legislative regime” (para. 49, citing David J. Mullan, 


“Establishing the Standard of Review: The Struggle for Complexity?” (2004), 


17 C.J.A.L.P. 59, at p. 93).  


[222] Post-Dunsmuir, this Court continued to stress that specialized expertise is 


the basis for making administrative decision-makers, rather than the courts, the 


appropriate forum to decide issues falling within their mandates (see Khosa, at 


para. 25; R. v. Conway, [2010] 1 S.C.R. 765, at para. 53; McLean v. British Columbia 


(Securities Commission), [2013] 3 S.C.R. 895, at paras. 30-33). Drawing on the 


concept of specialized expertise, the Court’s post-Dunsmuir cases expressly 


confirmed a presumption of reasonableness review for an administrative decision-


maker’s interpretation of its home or closely-related statutes (see Alberta Teachers’ 


Association, at paras. 39-41). As Gascon J. explained in Mouvement laïque 


québécois v. Saguenay (City), [2015] 2 S.C.R. 3, at para. 46: 


  Deference is in order where the Tribunal acts within its 


specialized area of expertise . . . (Saskatchewan (Human Rights 


Commission) v. Whatcott, 2013 SCC 11, [2013] 1 S.C.R. 467, at paras. 


166-68; Mowat, at para. 24). In Alberta (Information and Privacy 
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Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61, [2011] 3 


S.C.R. 654, at paras. 30, 34 and 39, the Court noted that, on judicial 


review of a decision of a specialized administrative tribunal interpreting 


and applying its enabling statute, it should be presumed that the standard 


of review is reasonableness (Canadian National Railway Co. v. Canada 


(Attorney General), 2014 SCC 40, [2014] 2 S.C.R. 135, at para. 


55; Canadian Artists’ Representation v. National Gallery of Canada, 


2014 SCC 42, [2014] 2 S.C.R. 197 (“NGC”), at para. 13; Khosa, at para. 


25; Smith v. Alliance Pipeline Ltd., 2011 SCC 7, [2011] 1 S.C.R. 160, at 


paras. 26 and 28; Dunsmuir, at para. 54). 


[223]  And in Edmonton (City) v. Edmonton East (Capilano) Shopping Centres 


Ltd., [2016] 2 S.C.R. 293, the majority recognized: 


  The presumption of reasonableness is grounded in the 


legislature’s choice to give a specialized tribunal responsibility for 


administering the statutory provisions, and the expertise of the tribunal in 


so doing. Expertise arises from the specialization of functions of 


administrative tribunals like the Board which have a habitual familiarity 


with the legislative scheme they administer . . . . [E]xpertise is something 


that inheres in a tribunal itself as an institution: “. . . at an institutional 


level, adjudicators . . . can be presumed to hold relative expertise in the 


interpretation of the legislation that gives them their mandate, as well as 


related legislation that they might often encounter in the course of their 


functions”. [Citation omitted; para. 33.]  


[224] The presumption of deference, therefore, operationalized the Court’s 


longstanding jurisprudential acceptance of the “specialized expertise” principle in a 


workable manner, continuing the deferential path Dickson J. first laid out in C.U.P.E. 


[225] As for statutory rights of appeal, they continued to be seen as either an 


irrelevant factor in the standard of review analysis or one that yielded to specialized 


expertise. So firmly entrenched was this principle that in cases like Bell Canada v. 
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Bell Aliant Regional Communications, [2009] 2 S.C.R. 764, Smith v. Alliance 


Pipeline Ltd., [2011] 1 S.C.R. 160, ATCO Gas and Pipelines Ltd. v. Alberta (Utilities 


Commission), [2015] 3 S.C.R. 219, and Canada (Attorney General) v. Igloo Vikski 


Inc., [2016] 2 S.C.R. 80, the Court applied the reasonableness standard without even 


referring to the presence of an appeal clause. When appeal clauses were discussed, 


the Court consistently confirmed that they did not oust the application of judicial 


review principles.  


[226] In Khosa, Binnie J. explicitly endorsed Pezim and rejected “the idea that 


in the absence of express statutory language . . . a reviewing court is ‘to apply a 


correctness standard as it does in the regular appellate context’” (para. 26). This 


reasoning was followed in Canada (Canadian Human Rights Commission) v. Canada 


(Attorney General), [2011] 3 S.C.R. 471 (“Mowat”), where the Court confirmed that 


“care should be taken not to conflate” judicial and appellate review (para. 30; see also 


para. 31). In McLean, decided two years after Mowat, the majority cited Pezim and 


other cases for the proposition that “general administrative law principles still apply” 


on a statutory appeal (see para. 21, fn. 2). Similarly, in Mouvement laïque, Gascon J. 


affirmed that 


[w]here a court reviews a decision of a specialized administrative 


tribunal, the standard of review must be determined on the basis of 


administrative law principles. This is true regardless of whether the 


review is conducted in the context of an application for judicial review or 


of a statutory appeal . . . . [para. 38] 
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[227] In Edmonton East, the Court considered — and again rejected — the 


argument that statutory appeals should form a new category of correctness review. As 


the majority noted, “recognizing issues arising on statutory appeals as a new category 


to which the correctness standard applies — as the Court of Appeal did in this case —


would go against strong jurisprudence from this Court” (para. 28). Even the 


dissenting judges in Edmonton East, although of the view that the wording of the 


relevant statutory appeal clause and legislative scheme pointed to the correctness 


standard, nonetheless unequivocally stated that “a statutory right of appeal is not a 


new ‘category’ of correctness review” (para. 70).   


[228] By the time these appeals were heard, contextual factors had practically 


disappeared from the standard of review analysis, replaced by a presumption of 


deference subject only to the correctness exceptions set out in Dunsmuir — which 


explicitly did not include statutory rights of appeal. In other words, the Court was 


well on its way to realizing Dunsmuir’s promise of a simplified analysis. Justice 


Gascon recognized as much last year in Canadian Human Rights Commission: 


  This contextual approach should be applied sparingly. As held 


by the majority of this Court in Alberta Teachers, it is inappropriate to 


“retreat to the application of a full standard of review analysis where it 


can be determined summarily” . . . . After all, the “contextual approach 


can generate uncertainty and endless litigation concerning the standard of 


review” (Capilano [Edmonton East], at para. 35). The presumption of 


reasonableness review and the identified categories will generally be 


sufficient to determine the applicable standard. In the exceptional cases 


where such a contextual analysis may be justified to rebut the 


presumption, it need not be a long and detailed one (Capilano [Edmonton 


East], at para. 34). Where it has been done or referred to in the past, the 


analysis has been limited to determinative factors that showed a 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


clear legislative intent justifying the rebuttal of the presumption (see, 


e.g., Rogers, at para. 15; Tervita, at paras. 35-36; see also, Saguenay, at 


paras. 50-51). [Emphasis added; para. 46.] 


[229] In sum, for four decades, our standard of review jurisprudence has been 


clear and unwavering about the foundational role of specialized expertise and the 


limited role of statutory rights of appeal. Where confusion persists, it concerns the 


relevance of the contextual factors in Dunsmuir, the meaning of “true questions of 


jurisdiction” and how best to conduct reasonableness review. That was the backdrop 


against which these appeals were heard and argued. But rather than ushering in a 


simplified next act, these appeals have been used to rewrite the whole script, 


reassigning to the courts the starring role Dicey ordained a century ago.  


The Majority’s Reasons  


[230] The majority’s framework rests on a flawed and incomplete conceptual 


account of judicial review, one that unjustifiably ignores the specialized expertise of 


administrative decision-makers. Although the majority uses language endorsing a 


“presumption of reasonableness review”, this presumption now rests on a totally new 


understanding of legislative intent and the rule of law. By prohibiting any 


consideration of well-established foundations for deference, such as “expertise . . . 


institutional experience . . . proximity and responsiveness to stakeholders . . . 


prompt[ness], flexib[ility], and efficien[cy]; and . . . access to justice”, the majority 


reads out the foundations of the modern understanding of legislative intent in 


administrative law.   
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[231] In particular, such an approach ignores the possibility that specialization 


and other advantages are embedded into the legislative choice to delegate particular 


subject matters to administrative decision-makers. Giving proper effect to the 


legislature’s choice to “delegate authority” to an administrative decision-maker 


requires understanding the advantages that the decision-maker may enjoy in 


exercising its mandate (Dunsmuir, at para. 49). As Iacobucci J. observed in Southam: 


Presumably if Parliament entrusts a certain matter to a tribunal and not 


(initially at least) to the courts, it is because the tribunal enjoys some 


advantage that judges do not. For that reason alone, review of the 


decision of a tribunal should often be on a standard more deferential than 


correctness. [Emphasis added; para. 55.]  


[232] Chief among those advantages are the institutional expertise and 


specialization inherent to administering a particular mandate on a daily basis. Those 


appointed to administrative tribunals are often chosen precisely because their 


backgrounds and experience align with their mandate (Van Harten et al., at p. 15; 


Régimbald, at p. 463). Some administrative schemes explicitly require a degree of 


expertise from new members as a condition of appointment (Edmonton East, at 


para. 33; Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003] 


1 S.C.R. 226, at para. 29; Régimbald, at p. 462). As institutions, administrative bodies 


also benefit from specialization as they develop “habitual familiarity with the 


legislative scheme they administer” (Edmonton East, at para. 33) and “grappl[e] with 


issues on a repeated basis” (Parry Sound (District) Social Services Administration 


Board v. O.P.S.E.U., Local 324, [2003] 2 S.C.R. 157, at para. 53). Specialization and 
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expertise are further enhanced by continuing education and through meetings of the 


membership of an administrative body to discuss policies and best practices (Finn 


Makela, “Acquired Expertise of Administrative Tribunals and the Standard of 


Judicial Review: The Case of Grievance Arbitrators and Human Rights Law” (2013), 


17 C.L.E.L.J. 345, at p. 349). In addition, the blended membership of some tribunals 


fosters special institutional competence in resolving “polycentric” disputes 


(Pushpanathan, at para. 36; Dr. Q at paras. 29-30; Pezim, at pp. 591-92 and 596). 


[233] All this equips administrative decision-makers to tackle questions of law 


arising from their mandates. In interpreting their enabling statutes, for example, 


administrative actors may have a particularly astute appreciation for the on-the-


ground consequences of particular legal interpretations; of statutory context; of the 


purposes that a provision or legislative scheme are meant to serve; and of specialized 


terminology used in their administrative setting. Coupled with this Court’s 


acknowledgment that legislative provisions often admit of multiple reasonable 


interpretations, the advantages stemming from specialization and expertise provide a 


robust foundation for deference to administrative decision-makers on legal questions 


within their mandate (C.U.P.E., at p. 236; McLean, at para. 37). As Professor H.W. 


Arthurs said:  


  There is no reason to believe that a judge who reads a 


particular regulatory statute once in his life, perhaps in worst-case 


circumstances, can read it with greater fidelity to legislative purpose than 


an administrator who is sworn to uphold that purpose, who strives to do 


so daily, and is well-aware of the effect upon the purpose of the various 


alternate interpretations. There is no reason to believe that a legally-
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trained judge is better qualified to determine the existence or sufficiency 


or appropriateness of evidence on a given point than a trained economist 


or engineer, an arbitrator selected by the parties, or simply an experienced 


tribunal member who decides such cases day in and day out. There is no 


reason to believe that a judge whose entire professional life has been 


spent dealing with disputes one by one should possess an aptitude for 


issues which arise often because an administrative system dealing with 


cases in volume has been designed to strike an appropriate balance 


between efficiency and effective rights of participation.  


 


(“Protection against Judicial Review” (1983), 43 R. du B. 277, at p. 289) 


[234] Judges of this Court have endorsed both this passage and the broader 


proposition that specialization and expertise justify the deference owed to 


administrative decision-makers (National Corn Growers, at p. 1343, per Wilson J., 


concurring). As early as C.U.P.E., Dickson J. fused expertise and legislative intent by 


explaining that an administrative body’s specialized expertise can be essential to 


achieving the purposes of a statutory scheme:  


The Act calls for a delicate balance between the need to maintain public 


services, and the need to maintain collective bargaining. Considerable 


sensitivity and unique expertise on the part of Board members is all the 


more required if the twin purposes of the legislation are to be met. [p. 


236] 


[235]  Over time, specialized expertise would become the core rationale for 


deferring to administrative decision-makers (Bradco Construction, at p. 335; 


Southam, at para. 50; Audrey Macklin, “Standard of Review: Back to the Future?”, in 


Colleen M. Flood and Lorne Sossin, eds., Administrative Law in Context (3rd ed. 


2018), 381 at pp. 397-98). Post-Dunsmuir, the Court has been steadfast in confirming 


the central role of specialization and expertise, affirming their connection to 
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legislative intent, and recognizing that they give administrative decision-makers the 


“interpretative upper hand” on questions of law (McLean, at para. 40; see also 


Conway, at para. 53; Mowat, at para. 30; Newfoundland and Labrador Nurses’ Union 


v. Newfoundland and Labrador (Treasury Board), [2011] 3 S.C.R. 708, at para. 13; 


Doré v. Barreau du Québec, [2012] 1 S.C.R. 395, at para. 35; Mouvement laïque, at 


para. 46; Khosa, at para. 25; Edmonton East, at para. 33).  


[236] Although the majority’s approach extolls respect for the legislature’s 


“institutional design choices”, it accords no weight to the institutional advantages of 


specialization and expertise that administrative decision-makers possess in resolving 


questions of law. In so doing, the majority disregards the historically accepted reason 


why the legislature intended to delegate authority to an administrative actor.  


[237] Nor are we persuaded by the majority’s claim that “if administrative 


decision makers are understood to possess specialized expertise on all questions that 


come before them, the concept of expertise ceases to assist a reviewing court in 


attempting to distinguish questions for which applying the reasonableness standard is 


appropriate from those for which it is not”. Here, the majority sets up a false choice: 


expertise must either be assessed on a case-by-case basis or play no role at all in a 


theory of judicial review.  


[238] We disagree. While not every decision-maker necessarily has expertise 


on every issue raised in an administrative proceeding, reviewing courts do not engage 


in an individualized, case-by-case assessment of specialization and expertise. The 
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theory of deference is based not only on the legislative choice to delegate decisions, 


but also on institutional expertise and on “the reality that . . . those working day to 


day in the implementation of frequently complex administrative schemes have or will 


develop a considerable degree of expertise or field sensitivity to the imperatives and 


nuances of the legislative regime” (Khosa, at para. 25; see also Nor-Man Regional 


Health Authority Inc. v. Manitoba Association of Health Care Professionals, [2011] 3 


S.C.R. 616, at para. 53; Edmonton East, at para. 33).  


[239] The exclusion of expertise, specialization and other institutional 


advantages from the majority’s standard of review framework is not merely a 


theoretical concern. The removal of the current “conceptual basis” for deference 


opens the gates to expanded correctness review. The majority’s “presumption” of 


deference will yield all too easily to justifications for a correctness-oriented 


framework.  


[240] In the majority’s framework, deference gives way whenever the “rule of 


law” demands it. The majority’s approach to the rule of law, however, flows from a 


court-centric conception of the rule of law rooted in Dicey’s 19th century philosophy.  


[241] The rule of law is not the rule of courts. A pluralist conception of the rule 


of law recognizes that courts are not the exclusive guardians of law, and that others in 


the justice arena have shared responsibility for its development, including 


administrative decision-makers. Dunsmuir embraced this more inclusive view of the 


rule of law by acknowledging that the “court-centric conception of the rule of law” 
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had to be “reined in by acknowledging that the courts do not have a monopoly on 


deciding all questions of law” (para. 30). As discussed in Dunsmuir, the rule of law is 


understood as meaning that administrative decision-makers make legal 


determinations within their mandate, and not that only judges decide questions of law 


with an unrestricted license to substitute their opinions for those of administrative 


actors through correctness review (see McLachlin, Administrative Tribunals and the 


Courts: An Evolutionary Relationship; The Hon. Thomas A. Cromwell, “What I 


Think I’ve Learned About Administrative Law” (2017), 30 C.J.A.L.P. 307, at p. 308; 


Wilson v. Atomic Energy of Canada Ltd., [2016] 1 S.C.R. 770, at para. 31, per Abella 


J.). 


[242] Moreover, central to any definition of the rule of law is access to a fair 


and efficient dispute resolution process, capable of dispensing timely justice (Hryniak 


v. Mauldin, [2014] 1 S.C.R. 87, at para. 1). This is an important objective for all 


litigants, from the sophisticated consumers of administrative justice, to, most 


significantly, the particularly vulnerable ones (Angus Grant and Lorne Sossin, 


“Fairness in Context: Achieving Fairness Through Access to Administrative Justice”, 


in Colleen M. Flood and Lorne Sossin, eds., Administrative Law in Context (3rd ed. 


2018), 341, at p. 342). For this reason, access to justice is at the heart of the 


legislative choice to establish a robust system of administrative law (Grant and 


Sossin, at pp. 342 and 369-70; Van Harten, et al., at p. 17; Régimbald, at pp. 2-3; 


McLachlin, Administrative Tribunals and the Courts: An Evolutionary Relationship). 


As Morissette J.A. has observed: 
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. . . the aims of administrative law . . . generally gravitate towards 


promoting access to justice. The means contemplated are costless or 


inexpensive, simple and expeditious procedures, expertise of the 


decision-makers, coherence of reasons, consistency of results and finality 


of decisions.  


 


(Yves-Marie Morissette, “What is a ‘reasonable decision’?” (2018), 31 


C.J.A.L.P. 225, at p. 236) 


[243] These goals are compromised when a narrow conception of the “rule of 


law” is invoked to impose judicial hegemony over administrative decision-makers. 


Doing so perverts the purpose of establishing a parallel system of administrative 


justice, and adds unnecessary expense and complexity for the public.  


[244] The majority even calls for a reformulation of the “questions of central 


importance” category from Dunsmuir and permits courts to substitute their opinions 


for administrative decision-makers on “questions of central importance to the legal 


system as a whole”, even if those questions fall squarely within the mandate and 


expertise of the administrative decision-maker. As noted in Canadian Human Rights 


Commission, correctness review was permitted only for questions “of central 


importance to the legal system and outside the specialized expertise of the 


adjudicator” (para. 28 (emphasis in original)). Broadening this category from its 


original characterization unduly expands the issues available for judicial substitution. 


Issues of discrimination, labour rights, and economic regulation of the securities 


markets (among many others) theoretically raise questions of vital importance for 


Canada and its legal system. But by ignoring administrative decision-makers’ 


expertise on these matters, this category will inevitably provide more “room . . . for 
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both mistakes and manipulation” (Andrew Green, “Can There Be Too Much Context 


in Administrative Law? Setting the Standard of Review in Canadian Administrative 


Law” (2014), 47 U.B.C. L. Rev. 443, at p. 483). We would leave Dunsmuir’s 


description of this category undisturbed.
1
 


[245] We also disagree with the majority’s reformulation of “legislative intent” 


to include, for the first time, an invitation for courts to apply correctness review to 


legal questions whenever an administrative scheme includes a right of appeal. We do 


not see how appeal rights represent a “different institutional structure” that requires a 


more searching form of review. The mere fact that a statute contemplates a reviewing 


role for a court says nothing about the degree of deference required in the review 


process. Rights of appeal reflect different choices by different legislatures to permit 


review for different reasons, on issues of fact, law, mixed fact and law, and 


discretion, among others. Providing parties with a right of appeal can serve several 


purposes entirely unrelated to the standard of review, including outlining: where the 


appeal will take place (sometimes, at a different reviewing court than in the routes 


provided for judicial review); who is eligible to take part; when materials must be 


filed; how materials must be presented; the reviewing court’s powers on appeal; any 


leave requirements; and the grounds on which the parties may appeal (among other 


things). By providing this type of structure and guidance, statutory appeal provisions 


may allow legislatures to promote efficiency and access to justice, in a way that 


exclusive reliance on the judicial review procedure would not have. 


                                                 
1
 Other than one of the two amici, no one asked us to modify this category.  
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[246]  In reality, the majority’s position on statutory appeal rights, although 


couched in language about “giv[ing] effect to the legislature’s institutional design 


choices”, hinges almost entirely on a textualist argument: the presence of the word 


“appeal” indicates a legislative intent that courts apply the same standards of review 


found in civil appellate jurisprudence.  


[247] The majority’s reliance on the “presumption of consistent expression” in 


relation to the single word “appeal” is misplaced and disregards long-accepted 


institutional distinctions between how courts and administrative decision-makers 


function. The language in each setting is different; the mandates are different; the 


policy bases are different. The idea that Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 


must be inflexibly applied to every right of “appeal” within a statute — with no 


regard for the broader purposes of the statutory scheme or the practical implications 


of greater judicial involvement within it — is entirely unsupported by our 


jurisprudence. 


[248] In addition, the majority’s claim that legislatures “d[o] not speak in vain” 


is irreconcilable with its treatment of privative clauses, which play no role in its 


standard of review framework. If, as the majority claims, Parliament’s decision to 


provide appeal routes must influence the standard of review analysis, there is no 
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principled reason why Parliament’s decision via privative clauses to prohibit appeals 


should not be given comparable effect.
2
 


[249] In any event, legislatures in this country have known for at least 25 years 


since Pezim that this Court has not treated statutory rights of appeal as a 


determinative reflection of legislative intent regarding the standard of review (Pezim, 


at p. 590). Against this reality, the continued use by legislatures of the term “appeal” 


cannot be imbued with the intent that the majority retroactively ascribes to it; doing 


so is inconsistent with the principle that legislatures are presumed to enact legislation 


in compliance with existing common law rules (Ruth Sullivan, Statutory 


Interpretation (3rd ed. 2016), at p. 315).  


[250] Those legislatures, moreover, understood from our jurisprudence that this 


Court was committed to respecting standards of review that were statutorily 


prescribed, as British Columbia alone has done.
3
 We agree with the Attorney General 


of Canada’s position in the companion appeals of Bell Canada v. Canada (Attorney 


General), 2019 SCC 66, that, absent exceptional circumstances, the existence of a 


                                                 
2
 The “constitutional concerns” cited by the majority are no answer to this dilemma — nothing in 


Crevier v. Attorney General of Quebec, [1981] 2 S.C.R. 220, prevents privative clauses from 


influencing the standard of review, as they did for years under the pragmatic and functional 


approach and in C.U.P.E. (David Dyzenhaus, “Dignity in Administrative Law: Judicial Deference in 


a Culture of Justification” (2012), 17 Rev. Const. Stud. 87, at p. 103; David Mullan, “Unresolved 


Issues on Standard of Review in Canadian Judicial Review of Administrative Action – The Top 


Fifteen!” (2013), 42 Adv. Q. 1, at p. 21). 
3
 See Administrative Tribunals Act, S.B.C. 2004, c. 45. Quebec’s recent attempt to introduce such 


legislation is another example of a legislature which understood that it was free to set standards of 


review, and that the mere articulation of a right of appeal did not dictate what those standards would 


be: see Bill 32, An Act mainly to promote the efficiency of penal justice and to establish the terms 


governing the intervention of the Court of Québec with respect to applications for appeal, 1st Sess., 


42nd Leg., 2019. 
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statutory right of appeal does not displace the presumption that the standard of 


reasonableness applies.
4
 The majority, however, has inexplicably chosen the template 


proposed by the amici,
5
 recommending a sweeping overhaul of our approach to 


legislative intent and to the determination of the standard of review.  


[251] The result reached by the majority means that hundreds of administrative 


decision-makers subject to different kinds of statutory rights of appeal — some in 


highly specialized fields, such as broadcasting, securities regulation and international 


trade — will now be subject to an irrebuttable presumption of correctness review. 


This has the potential to cause a stampede of litigation. Reviewing courts will have 


license to freely revisit legal questions on matters squarely within the expertise of 


administrative decision-makers, even if they are of no broader consequence outside of 


their administrative regimes. Even if specialized decision-makers provide reasonable 


interpretations of highly technical statutes with which they work daily, even if they 


provide internally consistent interpretations responsive to the parties’ submissions 


and consistent with the text, context and purpose of the governing scheme, the 


administrative body’s past practices and decisions, the common law, prior judicial 


rulings and international law, those interpretations can still be set aside by a 


reviewing court that simply takes a different view of the relevant statute. This risks 


undermining the integrity of administrative proceedings whenever there is a statutory 


right of appeal, rendering them little more than rehearsals for a judicial appeal — the 


                                                 
4
 The notion that legislative intent finds determinative expression in statutory rights of appeal found no 


support in the submissions of four of the five attorneys general who appeared before us.  
5
 Even the amici did not go so far as to say that all appeal clauses were indicative of a legislative intent 


 for courts to substitute their views on questions of law.  
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inverse of the legislative intent to establish a specialized regime and entrust certain 


legal and policy questions to non-judicial actors. 


[252] Ironically, the majority’s approach will be a roadblock to its promise of 


simplicity. Elevating appeal clauses to indicators of correctness review creates a two-


tier system of administrative law: one tier that defers to the expertise of 


administrative decision-makers where there is no appeal clause; and another tier 


where such clauses permit judges to substitute their own views of the legal issues at 


the core of those decision-makers’ mandates. Within the second tier, the application 


of appellate law principles will inevitably create confusion by encouraging 


segmentation in judicial review (Mouvement laïque, at para. 173, per Abella J., 


concurring in part; see also Paul Daly, “Struggling Towards Coherence in Canadian 


Administrative Law? Recent Cases on Standard of Review and Reasonableness” 


(2016), 62 McGill L.J. 527, at pp. 542-43; The Hon. Joseph T. Robertson, 


“Identifying the Review Standard: Administrative Deference in a Nutshell” (2017), 


68 U.N.B.L.J. 145, at p. 162). Courts will be left with the task of identifying palpable 


and overriding errors for factual questions, extricating legal issues from questions of 


mixed fact and law, reviewing questions of law de novo, and potentially having to 


apply judicial review and appellate standards interchangeably if an applicant 


challenges in one proceeding multiple aspects of an administrative decision, some 


falling within an appeal clause and others not. It is an invitation to complexity and a 


barrier to access to justice.  
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[253] The majority’s reasons “roll back the Dunsmuir clock to an era where 


some courts asserted a level of skill and knowledge in administrative matters which 


further experience showed they did not possess” (Khosa, at para. 26). The reasons 


elevate statutory rights of appeal to a determinative factor based on a formalistic 


approach that ignores the legislature’s intention to leave certain legal and policy 


questions to specialized administrative decision-makers. This unravelling of Canada’s 


carefully developed, deferential approach to administrative law returns us to the 


“black letter law” approach found in Anisminic and cases like Metropolitan Life 


whereby specialized decision-makers were subject to the pre-eminent determinations 


of a judge. Rather than building on Dunsmuir, which recognized that specialization is 


fundamentally intertwined with the legislative choice to delegate particular subject 


matters to administrative decision-makers, the majority’s reasons banish expertise 


from the standard of review analysis entirely, opening the door to a host of new 


correctness categories which remain open to further expansion. The majority’s 


approach not only erodes the presumption of deference; it erodes confidence in the 


existence — and desirability — of the “shared enterprises in the administrative state” 


of “[l]aw-making and legal interpretation” between courts and administrative 


decision-makers (Stack, at p. 310).  


[254] But the aspect of the majority’s decision with the greatest potential to 


undermine both the integrity of this Court’s decisions, and public confidence in the 


stability of the law, is its disregard for precedent and stare decisis.  
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[255] Stare decisis places significant limits on this Court’s ability to overturn its 


precedents. Justice Rothstein described some of these limits in Canada v. Craig, 


[2012] 2 S.C.R. 489, the case about horizontal stare decisis on which the majority 


relies: 


  The question of whether this Court should overrule one of its 


own prior decisions was addressed recently in Ontario (Attorney 


General) v. Fraser, 2011 SCC 20, [2011] 2 S.C.R. 3. At paragraph 56, 


Chief Justice McLachlin and LeBel J., in joint majority reasons, noted 


that overturning a precedent of this Court is a step not to be lightly 


undertaken. This is especially so when the precedent represents the 


considered views of firm majorities (para. 57). 


 


  Nonetheless, this Court has overruled its own decisions on a 


number of occasions. (See R. v. Chaulk, [1990] 3 S.C.R. 1303, at 


p. 1353, per Lamer C.J., for the majority; R. v. B. (K.G.), [1993] 1 S.C.R. 


740; R. v. Robinson, [1996] 1 S.C.R. 683.) However, the Court must be 


satisfied based on compelling reasons that the precedent was wrongly 


decided and should be overruled . . . . 


 


  Courts must proceed with caution when deciding to overrule a 


prior decision. In Queensland v. Commonwealth (1977), 139 C.L.R. 585 


(H.C.A.), at p. 599, Justice Gibbs articulated the required approach 


succinctly: 


 


No Justice is entitled to ignore the decisions and reasoning of his 


predecessors, and to arrive at his own judgment as though the 


pages of the law reports were blank, or as though the authority of a 


decision did not survive beyond the rising of the Court. A Justice, 


unlike a legislator, cannot introduce a programme of reform which 


sets at nought decisions formerly made and principles formerly 


established. It is only after the most careful and respectful 


consideration of the earlier decision, and after giving due weight to 


all the circumstances, that a Justice may give effect to his own 


opinions in preference to an earlier decision of the Court. 


[Emphasis added; paras. 24-26.] 
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[256] Apex courts in several jurisdictions outside Canada have similarly 


stressed the need for caution and compelling justification before departing from 


precedent. The United States Supreme Court refrains from overruling its past 


decisions absent a “special justification”, which must be over and above the belief 


that a prior case was wrongly decided (Kimble v. Marvel Entertainment, LLC., 135 S. 


Ct. 2401 (2015), at p. 2409; see also Halliburton Co. v. Erica P. John Fund, Inc., 573 


U.S. 258 (2014), at p. 266; Kisor v. Wilkie, 139 S. Ct. 2400 (2019), at pp. 2418 and 


2422; Bryan A. Garner et al., The Law of Judicial Precedent (2016), at pp. 35-36).  


[257] Similarly, the House of Lords “require[d] much more than doubts as to 


the correctness of [a past decision] to justify departing from it” (Fitzleet Estates Ltd. 


v. Cherry (1977), 51 T.C. 708, at p. 718), an approach that the United Kingdom 


Supreme Court continues to endorse (R. v. Taylor, [2016] UKSC 5, [2016] 4 All E.R. 


617, at para. 19; Willers v. Joyce (No. 2), [2016] UKSC 44, [2017] 2 All E.R. 383, at 


para. 7; Knauer v. Ministry of Justice, [2016] UKSC 9, [2016] 4 All E.R. 897, at 


paras. 22-23).  


[258] New Zealand’s Supreme Court views “caution, often considerable 


caution” as the “touchstone” of its approach to horizontal stare decisis, and has 


emphasized that it will not depart from precedent “merely because, if the matter were 


being decided afresh, the Court might take a different view” (Couch v. Attorney-


General (No. 2), [2010] NZSC 27, [2010] 3 N.Z.L.R. 149, at paras. 105, per Tipping 


J., and 209, per McGrath J.).  


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


[259] Restraint and respect for precedent also guide the High Court of Australia 


and South Africa’s Constitutional Court when applying stare decisis (Lee v. New 


South Wales Crime Commission, [2013] HCA 39, 302 A.L.R. 363, at paras. 62-66 


and 70; Camps Bay Ratepayers’ and Residents’ Association v. Harrison, [2010] 


ZACC 19, 2011 (4) S.A. 42, at pp. 55-56; Buffalo City Metropolitan Municipality v. 


Asla Construction Ltd., [2019] ZACC 15, 2019 (4) S.A. 331, at para. 65).  


[260] The virtues of horizontal stare decisis are widely recognized. The 


doctrine “promotes the evenhanded, predictable, and consistent development of legal 


principles, fosters reliance on judicial decisions, and contributes to the actual and 


perceived integrity of the judicial process” (Kimble, at p. 2409, citing Payne v. 


Tennessee, 501 U.S. 808 (1991), at p. 827). This Court has stressed the importance of 


stare decisis for “[c]ertainty in the law” (Canada (Attorney General) v. Bedford, 


[2013] 3 S.C.R. 1101, at para. 38; R. v. Bernard, [1988] 2 S.C.R. 833, at p. 849; 


Minister of Indian Affairs and Northern Development v. Ranville, [1982] 2 S.C.R. 


518, at p. 527). Other courts have described stare decisis as a “foundation stone of the 


rule of law” (Michigan v. Bay Mills Indian Community, 572 U.S. 782 (2014), at p. 


798; Kimble, at p. 2409; Kisor, at p. 2422; see also Camps Bay, at pp. 55-56; Jeremy 


Waldron, “Stare Decisis and the Rule of Law: A Layered Approach” (2012), 111 


Mich. L. Rev. 1, at p. 28; Lewis F. Powell, Jr., “Stare Decisis and Judicial Restraint” 


(1990), 47 Wash. & Lee L. Rev. 281, at p. 288).  
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[261] Respect for precedent also safeguards this Court’s institutional 


legitimacy. The precedential value of a judgment of this Court does not “expire with 


the tenure of the particular panel of judges that decided it” (Plourde v. Wal-Mart 


Canada Corp., [2009] 3 S.C.R. 465, at para. 13). American cases have stressed 


similar themes:  


There is . . . a point beyond which frequent overruling would overtax the 


country’s belief in the Court’s good faith. Despite the variety of reasons 


that may inform and justify a decision to overrule, we cannot forget that 


such a decision is usually perceived (and perceived correctly) as, at the 


least, a statement that a prior decision was wrong. There is a limit to the 


amount of error that can plausibly be imputed to prior Courts. If that limit 


should be exceeded, disturbance of prior rulings would be taken as 


evidence that justifiable reexamination of principle had given way to 


drives for particular results in the short term. The legitimacy of the Court 


would fade with the frequency of its vacillation. 


 


(Planned Parenthood of Southeastern Pennsylvania v. Casey, Governor 


of Pennsylvania, 505 U.S. 833 (1992), at p. 866; see also Florida 


Department of Health and Rehabilitative Services v. Florida Nursing 


Home Association, 450 U.S. 147 (1981), at p. 153, per Stevens J., 


concurring.)  


[262] Several scholars have made this point as well (see e.g., Michael J. 


Gerhardt, The Power of Precedent (2008), at p. 18; Garner et al., at p. 391). Aharon 


Barak has warned that 


overruling precedent damages the public’s conception of the judicial role, 


and undermines the respect in which the public holds the courts and its 


faith in them. Precedent should not resemble a ticket valid only for the 


day of purchase.  


 


(“Overruling Precedent” (1986), 21 Is.L.R. 269, at p. 275) 
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[263] The majority’s reasons, in our view, disregard the high threshold required 


to overturn one of this Court’s decisions. The justification for the majority 


abandoning this Court’s long-standing view of how statutory appeal clauses impact 


the standard of review analysis is that this Court’s approach was “unsound in 


principle” and criticized by judges and academics. The majority also suggests that the 


Court’s decisions set up an “unworkable and unnecessarily complex” system of 


judicial review. Abandoning them, the majority argues, would promote the values 


underlying stare decisis, namely “clarity and certainty in the law”. In doing so, the 


majority discards several of this Court’s bedrock administrative law principles.  


[264] The majority leaves unaddressed the most significant rejection of this 


Court’s jurisprudence in its reasons — its decision to change the entire “conceptual 


basis” for judicial review by excluding specialization, expertise and other institutional 


advantages from the analysis. The lack of any justification for this foundational shift 


— repeatedly invoked by the majority to sanitize further overturning of precedent — 


undercuts the majority’s stated respect for stare decisis principles.  


[265] The majority explains its decision to overrule the Court’s prior decisions 


about appeal clauses by asserting that these precedents had “no satisfactory 


justification”. It does not point, however, to any arguments different from those heard 


and rejected by other panels of this Court over the decades whose decisions are being 


discarded. Instead, the majority substitutes its own preferred approach to interpreting 


statutory rights of appeal — an approach rejected by several prior panels of this Court 
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in a line of decisions stretching back three decades. The rejection of such an approach 


was explicitly reaffirmed no fewer than four times in the past ten years (Khosa, at 


para. 26; Mowat, at paras. 30-31; Mouvement laïque, at para. 38; Edmonton East, at 


paras. 27-31; see also McLean, at para. 21).  


[266] Overruling these judgments flouts stare decisis principles, which prohibit 


courts from overturning past decisions which “simply represen[t] a preferred choice 


with which the current Bench does not agree” (Couch, at para. 105; see also Knauer, 


at para. 22; Casey, at p. 864). “[T]he entire idea of stare decisis is that judges do not 


get to reverse a decision just because they never liked it in the first instance” (Knick v. 


Township of Scott, Pennsylvania, 139 S. Ct. 2162 (2019), at p. 2190, per Kagan J., 


dissenting). As the United States Supreme Court noted in Kimble: 


. . . an argument that we got something wrong—even a good argument to 


that effect—cannot by itself justify scrapping settled precedent. Or 


otherwise said, it is not alone sufficient that we would decide a case 


differently now than we did then. To reverse course, we require as well 


what we have termed a “special justification”—over and above the belief 


“that the precedent was wrongly decided.” [Citation omitted; p. 2409.] 


[267] But it is the unprecedented wholesale rejection of an entire body of 


jurisprudence that is particularly unsettling. The affected cases are too numerous to 


list in full here. It includes many decisions conducting deferential review even in the 


face of a statutory right of appeal (Pezim; Southam; Committee for Equal Treatment 


of Asbestos Minority Shareholders v. Ontario (Securities Commission), [2001] 2 


S.C.R. 132; Dr. Q; Ryan; Cartaway; VIA Rail; Association des courtiers et agents 
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immobiliers du Québec v. Proprio Direct inc., [2008] 2 S.C.R. 195; Nolan v. Kerry 


(Canada) Inc., [2009] 2 S.C.R. 678; McLean; Bell Canada (2009); ATCO Gas; 


Mouvement laïque; Igloo Vikski; Edmonton East) and bedrock judgments affirming 


the relevance of administrative expertise to the standard of review analysis and to 


“home statute” deference (C.U.P.E.; National Corn Growers; Domtar Inc.; Bradco 


Construction; Southam; Pushpanathan; Alberta Teachers’ Association; Canadian 


Human Rights Commission, among many others).  


[268]  Most of those decisions were decided unanimously or by strong 


majorities. At no point, however, does the majority acknowledge this Court’s strong 


reluctance to overturn precedents that “represen[t] the considered views of firm 


majorities” (Craig, at para. 24; Ontario (Attorney General) v. Fraser, [2011] 2 S.C.R. 


3, at para. 57; see also Nishi v. Rascal Trucking Ltd., [2013] 2 S.C.R. 438, at paras. 


23-24), or to overrule decisions of a “recent vintage” (Fraser, at para. 57; see also 


Nishi, at para. 23). The decisions the majority does rely on, by contrast, involved 


overturning usually only one precedent and almost always an older one: Craig 


overruled a 34-year-old precedent; R. v. Henry, [2005] 3 S.C.R. 609, overruled a 19-


year-old precedent (and another 15-year-old precedent, in part); and the dissenting 


judges in Bernard would have overruled a 10-year-old precedent.  


[269] The majority’s decision to overturn precedent also has the potential to 


disturb settled interpretations of many statutes that contain a right of appeal. Under 


the majority’s approach, every existing interpretation of such statutes by an 
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administrative body that has been affirmed under a reasonableness standard of review 


will be open to fresh challenge. In McLean, for example, this Court acknowledged 


that a limitations period in British Columbia’s Securities Act
6
 had two reasonable 


interpretations, but deferred to the one the Commission preferred based on deferential 


review. We see no reason why an individual in the same situation as Ms. McLean 


could not now revisit our Court’s decision through the statutory right of appeal in the 


Securities Act, and insist that a new reviewing court offer its definitive view of the 


relevant limitations period now that appeal clauses are interpreted to permit judicial 


substitution rather than deference.  


[270] The majority does not address the chaos that such legal uncertainty will 


generate for those who rely on settled interpretations of administrative statutes to 


structure their affairs, despite the fact that protecting these reliance interests is a well-


recognized and especially powerful reason for respecting precedent (Garner et al., at 


pp. 404-11; Neil Duxbury, The Nature and Authority of Precedent (2008), at 


pp. 118-19; Kimble, at pp. 2410-11). By changing the entire status quo, the majority’s 


approach will undermine legal certainty — “the foundational principle upon which 


the common law relies” (Bedford, at para. 38; see also Cromwell, at p. 315).  


[271] Moreover, if this Court had for over 30 years significantly misconstrued 


the purpose of statutory appeal routes by failing to recognize what this majority has 


ultimately discerned — that in enacting such routes, legislatures were unequivocally 


                                                 
6 R.S.B.C. 1996, c. 418, s. 159 
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directing courts to review de novo every question of law that an administrative body 


addresses, regardless of that body’s expertise — legislatures across Canada were free 


to clarify this interpretation and endorse the majority’s favoured approach through 


legislative amendment. Given the possibility — and continued absence — of 


legislative correction, the case for overturning our past decisions is even less 


compelling (Binus v. The Queen, [1967] S.C.R. 594, at p. 601; see also Kimble, at p. 


2409; Kisor, at pp. 2422-23; Bilski v. Kappos, Under Secretary of Commerce for 


Intellectual Property and Director, Patent and Trademark Office, 561 U.S. 593 


(2010), at pp. 601-2). 


[272] Each of these rationales for adhering to precedent — consistent 


affirmation, reliance interests and the possibility of legislative correction — was 


recently endorsed by the United States Supreme Court in Kisor. There, the Court 


invoked stare decisis to uphold two administrative law precedents which urged 


deference to administrative agencies when they interpreted ambiguous provisions in 


their regulations (Bowles, Price Administrator v. Seminole Rock & Sand Co., 325 


U.S. 410 (1945); Auer v. Robbins, 519 U.S. 452 (1997)). Writing for the majority on 


the issue of stare decisis, Justice Kagan explained at length why the doctrine barred 


the Court from overturning Auer or Seminole Rock. To begin, Justice Kagan reiterated 


the importance of stare decisis and the need for special justification to overcome its 


demands. She then explained that stare decisis carried even greater force than usual 


when applied to two decisions that had been affirmed by a “long line of precedents” 


going back 75 years or more and cited by lower courts thousands of times (p. 2422). 
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She noted that overturning the challenged precedents would cast doubt on many 


settled statutory interpretations and invite relitigation of cases (p. 2422). Finally, 


Justice Kagan reasoned that Congress remained free to overturn the cases if the Court 


had misconstrued legislative intent: 


. . . even if we are wrong about Auer, “Congress remains free to alter 


what we have done.” In a constitutional case, only we can correct our 


error. But that is not so here. Our deference decisions are “balls tossed 


into Congress’s court, for acceptance or not as that branch elects.” And so 


far, at least, Congress has chosen acceptance. It could amend the APA or 


any specific statute to require the sort of de novo review of regulatory 


interpretations that Kisor favors. Instead, for approaching a century, it has 


let our deference regime work side-by-side with both the APA and the 


many statutes delegating rulemaking power to agencies. It has done so 


even after we made clear that our deference decisions reflect a 


presumption about congressional intent. And it has done so even after 


Members of this Court began to raise questions about the doctrine. Given 


that history — and Congress’s continuing ability to take up Kisor’s 


arguments — we would need a particularly “special justification” to now 


reverse Auer. [Citations omitted; pp. 2422-23]  


[273] In the face of these compelling reasons for adhering to precedent, many 


of which have found resonance in this Court’s jurisprudence, the majority’s reliance 


on “judicial and academic criticism” falls far short of overcoming the demands of 


stare decisis. It is hard to see why the obiter views of the handful of Canadian judges 


referred to by the majority should be determinative or even persuasive. The majority 


omits the views of any academics or judges who have voiced support for a strong 


presumption of deference without identifying our approach to statutory rights of 


appeal as cause for concern (Dyzenhaus, “Dignity in Administrative Law: Judicial 


Deference in a Culture of Justification”, at p. 109; Green, at pp. 489-90; Matthew 
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Lewans, Administrative Law and Judicial Deference (2016); Jonathan M. Coady, 


“The Time Has Come: Standard of Review in Canadian Administrative Law” (2017), 


68 U.N.B.L.J. 87; The Hon. John M. Evans, “Standards of Review in Administrative 


Law” (2013), 26 C.J.A.L.P. 67, at p. 79; The Hon. John M. Evans, “Triumph of 


Reasonableness: But How Much Does It Really Matter?” (2014), 27 C.J.A.L.P. 101; 


Jerry V. DeMarco, “Seeking Simplicity in Canada’s Complex World of Judicial 


Review” (2019), 32 C.J.A.L.P. 67).  


[274]  A selective assortment of criticism is not evidence of generalized 


criticism or unworkability. This Court frequently tackles contentious, high-profile 


cases that engender strong and persisting divisions of opinion. The public looks to us 


to definitively resolve those cases, regardless of the composition of the Court. As 


Hayne J. noted in Lee: 


To regard the judgments of this Court as open to reconsideration 


whenever a new argument is found more attractive than the principle 


expressed in a standing decision is to overlook the function which a 


final court of appeal must perform in defining the law. In difficult 


areas of the law, differences of legal opinion are inevitable; before a 


final court of appeal, the choice between competing legal solutions 


oftentimes turns on the emphasis or weight given by each of the judges 


to one factor against a countervailing factor ... In such cases, the 


decision itself determines which solution is, for the purposes of the 


current law, correct. It is not to the point to argue in the next case that, 


leaving the particular decision out of account, another solution is better 


supported by legal theory. Such an approach would diminish the 


authority and finality of the judgments of this Court. As the function of 


defining the law is vested in the Court rather than in the justices who 


compose it, a decision of the Court will be followed in subsequent 


cases by the Court, however composed, subject to the exceptional 


power which resides in the Court to permit reconsideration.  
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 Accordingly, as one commentator has put the point: “the 


previous decision is to be treated as the primary premise from which 


other arguments follow, and not just as one potential premise among 


an aggregate of competing premises”. [Emphasis in original; footnote 


omitted.] 


 


(paras. 65-66, citing Baker v. Campbell, [1983] HCA 39, 153 C.L.R. 


52, at pp. 102-3) 


[275] This Court, in fact, has been clear that “criticism of a judgment is not 


sufficient to justify overruling it” (Fraser, at para. 86). Differences of legal and public 


opinion are a natural by-product of contentious cases like R. v. Jordan, [2016] 1 


S.C.R. 631, or even Housen, which, as this Court acknowledged, was initially applied 


by appeal courts with “varying degrees of enthusiasm” (H.L. v. Canada (Attorney 


General), [2005] 1 S.C.R. 401, at para. 76; see also Paul M. Perell, “The Standard of 


Appellate Review and The Ironies of Housen v. Nikolaisen” (2004), 28 Adv. Q. 40, at 


p. 53; Mike Madden, “Conquering the Common Law Hydra: A Probably Correct and 


Reasonable Overview of Current Standards of Appellate and Judicial Review” 


(2010), 36 Adv. Q. 269, at pp. 278-79 and 293; Paul J. Pape and John J. Adair, 


“Unreasonable review: The losing party and the palpable and overriding error 


standard” (2008), 27 Adv. J. 6, at p. 8; Geoff R. Hall, “Two Unsettled Questions in 


the Law of Contractual Interpretation: A Call to the Supreme Court of Canada” 


(2011), 50 Can. Bus. L.J. 434, at p. 436).  


[276] To justify circumventing this Court’s jurisprudence, the majority claims 


that the precedents being overturned themselves departed from the approach to 


statutory rights of appeal under the pragmatic and functional test. That, with respect, 
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is wrong. Ever since Bell Canada (1989) and in several subsequent decisions outlined 


earlier in these reasons, statutory rights of appeal have played little or no role in the 


standard of review analysis. Moreover, in pre-Dunsmuir cases, statutory rights of 


appeal were still seen as only one factor among others — and not as unequivocal 


indicators of correctness review (see, for example, Canada (Deputy Minister of 


National Revenue) v. Mattel Canada Inc., [2001] 2 S.C.R. 100, at paras. 27-33; Chieu 


v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 84, at paras. 


23-24; Harvard College v. Canada (Commissioner of Patents), [2002] 4 S.C.R. 45, at 


paras. 149-51). Our pre- and post-Dunsmuir cases on statutory rights of appeal shared 


in common an unwavering commitment to determining the standard of review in 


administrative proceedings using administrative law principles, even when appeal 


rights were involved. 


[277] For the majority, the elimination of the contextual factors appears to have 


justified the reconstruction of the whole judicial review framework. Yet the 


elimination of the contextual analysis was all but complete in our post-Dunsmuir 


jurisprudence, and does not support the foundational changes to judicial review in the 


majority’s decision. Neither that development, nor the majority’s assertion that our 


precedents have proven “unclear and unduly complex”, justifies the conclusion that 


all of our administrative law precedents — even those unconnected to the practical 


difficulties in applying Dunsmuir — are suddenly fair game.  
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[278] This Court is overturning a long line of well-established and recently-


affirmed precedents in a whole area of law, including several unanimous or strong 


majority judgments. There is no principled justification for such a dramatic departure 


from this Court’s existing jurisprudence.   


Going Forward 


[279] In our view, a more modest approach to modifying our past decisions, 


one that goes no further than necessary to clarify the law and its application, is 


justified. “[W]hen a court does choose to overrule its own precedents, it should do so 


carefully, with moderation, and with due regard for all the important considerations 


that undergird the doctrine” (Garner et al., at pp. 41-42). Such an approach to 


changing precedent preserves the integrity of the judicial process and, at a more 


conceptual level, of the law itself as a social construct. Michael J. Gerhardt 


summarized this approach eloquently: 


Judicial modesty is . . . . a disposition to respect precedents (as 


embodying the opinions of others), to learn from their and others’ 


experiences, and to decide cases incrementally to minimize conflicts with 


either earlier opinions of the Court or other constitutional actors. [p. 7] 


[280]  Judicial modesty promotes the responsible development of the common 


law. Lord Tom Bingham described that process in his seminal work, The Rule of Law 


(2010): 
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. . . it is one thing to move the law a little further along a line on which it 


is already moving, or to adapt it to accord with modern views and 


practices; it is quite another to seek to recast the law in a radically 


innovative or adventurous way, because that is to make it uncertain and 


unpredictable, features which are the antithesis of the rule of law. [pp. 45-


46] 


 


(See also Robert J. Sharpe, Good Judgment: Making Judicial Decisions 


(2018), at p. 93; Beverley McLachlin, “The Role of the Supreme Court of 


Canada in Shaping the Common Law”, in Paul Daly, ed., Apex Courts 


and the Common Law (2019), 25, at p. 35; R. v. Salituro, [1991] 3 S.C.R. 


654, at p. 670; Friedmann Equity Developments Inc. v. Final Note Ltd., 


[2000] 1 S.C.R. 842, at para. 42; R. v. Kang-Brown, [2008] 1 S.C.R. 456, 


at paras. 14-16, per Lebel J., and 73-74, per Binnie J., concurring.) 


[281] Lord Bingham’s comments highlight that a nuanced balance must be 


struck between maintaining the stability of the common law and ensuring that the law 


is flexible and responsive enough to adapt to new circumstances and shifts in societal 


norms. Stare decisis plays a critical role in maintaining that balance and upholding 


the rule of law. When stare decisis is respected, precedent acts as a stabilizing force: 


providing certainty as to what the law is, consistency that allows those subject to the 


law to order their affairs accordingly, and continuity that protects reliance on those 


legal consequences. Stare decisis is at the heart of the iterative development of the 


common law, fostering progressive, incremental and responsible change. 


[282] So what do we suggest? We support a standard of review framework with 


a meaningful rule of deference, based on both the legislative choice to delegate 


decision-making authority to an administrative actor and on the specialized expertise 


that these decision-makers possess and develop in applying their mandates. Outside 


of the three remaining correctness categories from Dunsmuir — and absent clear and 
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explicit legislative direction on the standard of review — administrative decisions 


should be reviewed for reasonableness. Like the majority, we support eliminating the 


category of “true questions of jurisdiction” and foreclosing the use of the contextual 


factors identified in Dunsmuir. These developments introduce incremental changes to 


our judicial review framework, while respecting its underlying principles and placing 


the ball in the legislatures’ court to modify the standards of review if they wish. 


[283] To the extent that concerns were expressed about the quality of 


administrative decision making by some interveners who represented particularly 


vulnerable groups, we agree that they must be taken seriously. But the solution does 


not lie in authorizing more incursions into the administrative system by generalist 


judges who lack the expertise necessary to implement these sensitive mandates. Any 


perceived shortcomings in administrative decision making are not solved by 


permitting de novo review of every legal decision by a court and, as a result, adding 


to the delay and cost of obtaining a final decision. The solution lies instead in 


ensuring the proper qualifications and training of administrative decision-makers. 


Like courts, administrative actors are fully capable of, and responsible for, improving 


the quality of their own decision-making processes, thereby strengthening access to 


justice in the administrative justice system. 
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[284] We also acknowledge that this Court should offer additional direction on 


conducting reasonableness review.
7
 We fear, however, that the majority’s multi-


factored, open-ended list of “constraints” on administrative decision making will 


encourage reviewing courts to dissect administrative reasons in a “line-by-line 


treasure hunt for error” (Communications, Energy and Paperworkers Union of 


Canada, Local 30 v. Irving Pulp & Paper, Ltd., [2013] 2 S.C.R. 458, at para. 54). 


These “constraints” may function in practice as a wide-ranging catalogue of 


hypothetical errors to justify quashing an administrative decision — a checklist with 


unsettling similarities to the series of “jurisdictional errors” spelled out in Anisminic 


itself.  


[285] Structuring reasonableness review in this fashion effectively imposes on 


administrative decision-makers a higher standard of justification than that applied to 


trial judges. Such an approach undercuts deference and revives a long-abandoned 


posture of suspicion towards administrative decision making. We are also concerned 


by the majority’s warning that administrative decision-makers cannot “arrogate 


powers to themselves that they were never intended to have”, an unhelpful truism that 


risks reintroducing the tortured concept of “jurisdictional error” by another name.  


[286] We would advocate a continued approach to reasonableness review 


which focuses on the concept of deference and what it requires of reviewing courts. 


Curial deference, after all, is the hallmark of reasonableness review, setting it apart 


                                                 
7
 Consistent with requests from some commentators and some of the interveners at these hearings, 


including the Canadian Bar Association and the Council of Canadian Administrative Tribunals (see 


also Mullan, at pp. 76-78). 
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from the substitution of opinion permitted under the correctness standard. The choice 


of a particular standard of review — whether described as “correctness”, 


“reasonableness” or in other terms — is fundamentally about “whether or not a 


reviewing court should defer”
8
 to an administrative decision (see Dunsmuir, at para. 


141, per Binnie J., concurring; Régimbald, at pp. 539-40). If courts, therefore, are to 


properly conduct “reasonableness” review, they must properly understand what 


deference means. 


[287] In our view, deference imposes three requirements on courts conducting 


reasonableness review. It informs the attitude a reviewing court must adopt towards 


an administrative decision-maker; it affects how a court frames the question it must 


answer on judicial review; and it affects how a reviewing court evaluates challenges 


to an administrative decision. 


[288] First and foremost, deference is an “attitude of the court” conducting 


reasonableness review (Dunsmuir, at para. 48). Deference mandates respect for the 


legislative choice to entrust a decision to administrative actors rather than to the 


courts, and for the important role that administrative decision-makers play in 


upholding and applying the rule of law (Toronto (City) v. C.U.P.E., Local 79, [2003] 


3 S.C.R. 77, at para. 131, per LeBel J., concurring). Deference also requires respect 


for administrative decision-makers, their specialized expertise and the institutional 


setting in which they operate (Dunsmuir, at paras. 48-49). Reviewing courts must pay 


                                                 
8
 Factum of the intervener the Canadian Association of Refugee Lawyers, at para. 5; factum of the 


intervener the Council of Canadian Administrative Tribunals, at paras. 24-26.  
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“respectful attention” to the reasons offered for an administrative decision, make a 


genuine effort to understand why the decision was made, and give the decision a fair 


and generous construction in light of the entire record (Newfoundland Nurses, at 


paras. 11-14 and 17).   


[289] Second, deference affects how a court frames the question it must answer 


when conducting judicial review. A reviewing court does not ask how it would have 


resolved an issue, but rather, whether the answer provided by the administrative 


decision-maker has been shown to be unreasonable (Khosa, at paras. 59 and 61-62; 


Dunsmuir, at para. 47). Framing the inquiry in this way ensures that the 


administrative decision under review is the focus of the analysis.  


[290] This Court has often endorsed this approach to conducting reasonableness 


review. In Ryan, for example, Iacobucci J. explained: 


. . . When deciding whether an administrative action was unreasonable, a 


court should not at any point ask itself what the correct decision would 


have been . . . . The standard of reasonableness does not imply that a 


decision-maker is merely afforded a “margin of error” around what the 


court believes is the correct result.   


 


. . . Unlike a review for correctness, there will often be no single right 


answer to the questions that are under review against the standard of 


reasonableness . . . . Even if there could be, notionally, a single best 


answer, it is not the court’s role to seek this out when deciding if the 


decision was unreasonable. [paras. 50-51]  


 


(See also Volvo Canada Ltd. v. U.A.W., Local 720, [1980] 1 S.C.R. 178, 


at p. 214; Toronto (City), at paras. 94-95, per LeBel J., concurring; VIA 


Rail, at para. 101; Mason v. Minister of Citizenship and Immigration, 


2019 FC 1251, at para. 22 (CanLII), per Grammond J.; Régimbald, at p. 


539; Sharpe, at pp. 204 and 208; Paul Daly, “The Signal and the Noise in 
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Administrative Law” (2017), 68 U.N.B.L.J. 68, at p. 85; Evans, “Triumph 


of Reasonableness: But How Much Does It Really Matter?”, at p. 107.) 


[291] Third, deferential review impacts how a reviewing court evaluates 


challenges to an administrative decision. Deference requires the applicant seeking 


judicial review to bear the onus of showing that the decision was unreasonable 


(Williams Lake Indian Band v. Canada (Aboriginal Affairs and Northern 


Development), [2018] 1 S.C.R. 83, at para. 108; Mission Institution v. Khela, [2014] 


1 S.C.R. 502, at para. 64; May v. Ferndale Institution, [2005] 3 S.C.R. 809, at para. 


71; Ryan, at para. 48; Southam, at para. 61; Northern Telecom Ltd. v. 


Communications Workers of Canada, [1980] 1 S.C.R. 115, at p. 130). Focusing on 


whether the applicant has demonstrated that the decision is unreasonable reinforces 


the central role that administrative decisions play in a properly deferential review 


process, and confirms that the decision-maker does not have to persuade the court that 


its decision is reasonable. 


[292] Assessing whether a decision is reasonable also requires a qualitative 


assessment. Reasonableness is a concept that pervades the law but is difficult to 


define with precision (Dunsmuir, at para. 46). It requires, by its very nature, a fact-


specific inquiry that involves a certain understanding of common experience. 


Reasonableness cannot be reduced to a formula or a checklist of factors, many of 


which will not be relevant to a particular decision. Ultimately, whether an 


administrative decision is reasonable will depend on the context (Catalyst Paper 


Corp. v. North Cowichan (District), [2012] 1 S.C.R. 5, at para. 18). Administrative 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


law covers an infinite variety of decisions and decision-making contexts, as LeBel J. 


colourfully explained in Blencoe v. British Columbia (Human Rights Commission), 


[2000] 2 S.C.R. 307, at para. 158 (dissenting in part, but not on this point):  


. . . not all administrative bodies are the same. Indeed, this is an 


understatement. At first glance, labour boards, police commissions, and 


milk control boards may seem to have about as much in common as 


assembly lines, cops, and cows! Administrative bodies do, of course, 


have some common features, but the diversity of their powers, mandate 


and structure is such that to apply particular standards from one context 


to another might well be entirely inappropriate . . . .  


[293] Deference, in our view, requires approaching each administrative 


decision on its own terms and in its own context. But we emphasize that the 


inherently contextual nature of reasonableness review does not mean that the degree 


of scrutiny applied by a reviewing court varies (Alberta Teachers’ Association, at 


para. 47; Wilson, at para. 18). It merely means that when assessing a challenge to an 


administrative decision, a reviewing court must be attentive to all relevant 


circumstances, including the reasons offered to support the decision, the record, the 


statutory scheme and the particular issues raised by the applicant, among other factors 


(see, for example, Suresh v. Canada (Minister of Citizenship and Immigration), 


[2002] 1 S.C.R. 3, at para. 40; Newfoundland Nurses, at para. 18; Van Harten et al., at 


p. 794). Without this context, it is impossible to determine what constitutes a 


sufficiently compelling justification to quash a decision under reasonableness review. 


Context may make a challenge to an administrative decision more or less persuasive 
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— but it does not alter the deferential posture of the reviewing court (Suresh, at para. 


40).   


[294] Deference, however, does not require reviewing courts to shirk their 


obligation to review the decision. So long as they maintain a respectful attitude, frame 


the judicial review inquiry properly and demand compelling justification for quashing 


a decision, reviewing courts are entitled to meaningfully probe an administrative 


decision. A thorough evaluation by a reviewing court is not “disguised correctness 


review”, as some have used the phrase. Deference, after all, stems from respect, not 


inattention to detail.  


[295] Bearing this in mind, we offer the following suggestions for conducting 


reasonableness review. We begin with situations where reasons are required.
9
  


[296] The administrative decision is the focal point of the review exercise. 


Where reasons are provided, they serve as the natural starting point to determine 


whether the decision-maker acted reasonably (Williams Lake, at para. 36). By 


beginning with the reasons offered for the decision, read in light of the surrounding 


context and the grounds raised to challenge the decision, reviewing courts provide 


meaningful oversight while respecting the legitimacy of specialized administrative 


decision making. 


                                                 
9
 Under the duty of procedural fairness outlined in Baker v. Canada (Minister of Citizenship and 


Immigration), [1999] 2 S.C.R. 817, at para. 43. 
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[297] Reviewing courts should approach the reasons with respect for the 


specialized decision-makers, the significant role they have been assigned and the 


institutional context chosen by the legislator. Reasons should be approached 


generously, on their own terms. Reviewing courts should be hesitant to second-guess 


operational implications, practical challenges and on-the-ground knowledge used to 


justify an administrative decision. Reviewing courts must also remain alert to 


specialized concepts or language used in an administrative decision that may be 


unfamiliar to a generalist judge (Newfoundland Nurses, at para. 13; Igloo Vikski, at 


paras. 17 and 30). When confronted with unfamiliar language or modes of reasoning, 


judges should acknowledge that such differences are an inevitable, intentional and 


invaluable by-product of the legislative choice to assign a matter to the administrative 


system. They may lend considerable force to an administrative decision and, by the 


same token, render an applicant’s challenge to that decision less compelling. 


Reviewing courts scrutinizing an administrative body’s decision under the 


reasonableness framework should therefore keep in mind that the administrative body 


holds the “interpretative upper hand” (McLean, at para. 40).   


[298] Throughout the review process, a court conducting deferential review 


must view claims of administrative error in context and with caution, cognizant of the 


need to avoid substituting its opinion for that of those empowered and better equipped 


to answer the questions at issue. Because judicial substitution is incompatible with 


deference, reviewing courts must carefully evaluate the challenges raised by an 


applicant to ensure they go to the reasonableness of the administrative decision.  
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[299] Unsurprisingly, applicants rarely present challenges to an administrative 


decision as explicit invitations for courts to substitute their opinions for those of 


administrative actors. Courts, therefore, must carefully probe challenges to 


administrative decisions to assess whether they amount, in substance, to a mere 


difference of opinion with how the administrative decision-maker weighed or 


prioritized the various factors relevant to the decision-making process. Allegations of 


error may, on deeper examination, simply reflect a legitimate difference in approach 


by an administrative decision-maker. By rooting out and rejecting such challenges, 


courts respect the valuable and distinct perspective that administrative bodies bring to 


answering legal questions, flowing from the considerable expertise and field 


sensitivity they develop by administering their mandate and working within the 


intricacies of their statutory context on a daily basis. The understanding and insights 


of administrative actors enhance the decision-making process and may be more 


conducive to reaching a result “that promotes effective public policy and administration 


. . . than the limited knowledge, detachment, and modes of reasoning typically 


associated with courts of law” (National Corn Growers, at pp. 1336-37 (emphasis 


deleted), per Wilson J., concurring, citing J. M. Evans et al., Administrative Law: 


Cases, Text, and Materials (3rd ed. 1989), at p. 414).  


[300] When resolving challenges to an administrative decision, courts must also 


consider the materiality of any alleged errors in the decision-maker’s reasoning. 


Under reasonableness review, an error is not necessarily sufficient to justify quashing 


a decision. Inevitably, the weight of an error will depend on the extent to which it 
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affects the decision. An error that is peripheral to the administrative decision-maker’s 


reasoning process, or overcome by more compelling points advanced in support of 


the result, does not provide fertile ground for judicial review. Ultimately, the role of 


the reviewing court is to examine the decision as a whole to determine whether it is 


reasonable (Dunsmuir, at para. 47; Khosa, at para. 59). Considering the materiality of 


any impugned errors is a natural part of this exercise, and of reading administrative 


reasons “together with the outcome” (Newfoundland Nurses, at para. 14).  


[301] Review of the decision as a whole is especially vital when an applicant 


alleges that an administrative decision contains material omissions. Significantly, and 


as this Court has frequently emphasized, administrative decision-makers are not 


required to consider and comment upon every issue raised by the parties in their 


reasons (Construction Labour Relations v. Driver Iron Inc., [2012] 3 S.C.R. 405, at 


para. 3; Newfoundland Nurses, at para. 16, citing Service Employees’ International 


Union, Local No. 333 v. Nipawin District Staff Nurses Association, [1975] 1 S.C.R. 


382, at p. 391). Further, a reviewing court is not restricted to the four corners of the 


written reasons delivered by the decision-maker and should, if faced with a gap in the 


reasons, look to the record to see if it sheds light on the decision (Williams Lake, at 


para. 37; Delta Air Lines Inc. v. Lukács, [2018] 1 S.C.R. 6, at para. 23; Newfoundland 


Nurses, at para. 15; Alberta Teachers’ Association, at paras. 53 and 56).   


[302] The use of the record and other context to supplement a decision-maker’s 


reasons has been the subject of some academic discussion (see, for example, Mullan, 
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at pp. 69-74). We support a flexible approach to supplementing reasons, which is 


consistent with the flexible approach used to determine whether administrative 


reasons must be provided to begin with and sensitive to the “day-to-day realities of 


administrative agencies” (Baker, at para. 44), which may not be conducive to the 


production of “archival” reasons associated with court judgments (para. 40, citing 


Roderick A. Macdonald and David Lametti, “Reasons for Decision in Administrative 


Law” (1990), 3 C.J.A.L.P. 123).  


[303] Some materials that may help bridge gaps in a reviewing court’s 


understanding of an administrative decision include: the record of any formal 


proceedings as well as the materials before the decision-maker, past decisions of the 


administrative body, and policies or guidelines developed to guide the type of 


decision under review (see Matthew Lewans, “Renovating Judicial Review” (2017), 


68 U.N.B.L.J. 109, at pp. 137-38). Reviewing these materials may assist a court in 


understanding, “by inference”, why an administrative decision-maker reached a 


particular outcome (Baker, at para. 44; see also Williams Lake, at para. 37; Mills v. 


Ontario (Workplace Safety and Insurance Appeals Tribunal (Ont.), 2008 ONCA 436, 


237 O.A.C. 71, at paras. 38-39). It may reveal further confirmatory context for a line 


of reasoning employed by the decision-maker — by showing, for example, that the 


decision-maker’s understanding of the purpose of its statutory mandate finds support 


in the provision’s legislative history (Celgene Corp. v. Canada (Attorney General), 


[2011] 1 S.C.R. 3, at paras. 25-29). Reviewing the record can also yield responses to 


the specific challenges raised by an applicant on judicial review, responses that are 
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“consistent with the process of reasoning” applied by the administrative decision-


maker (Igloo Vikski, at para. 45). In these ways, reviewing courts may legitimately 


supplement written reasons without “supplant[ing] the analysis of the administrative 


body” (Lukács, at para. 24).  


[304] The “adequacy” of reasons, in other words, is not “a stand-alone basis for 


quashing a decision” (Newfoundland Nurses, at para. 14). As this Court has 


repeatedly confirmed, reasons must instead “be read together with the outcome and 


serve the purpose of showing whether the result falls within a range of possible 


outcomes” (Newfoundland Nurses, at para. 14; Halifax (Regional Municipality) v. 


Canada (Public Works and Government Services), [2012] 2 S.C.R. 108, at para. 44; 


Agraira v. Canada (Public Safety and Emergency Preparedness), [2013] 2 S.C.R. 


559, at para. 52; Williams Lake, at para. 141, per Rowe J., dissenting, but not on this 


point). This approach puts substance over form in situations where the basis for a 


decision by a specialized administrative actor is evident on the record, but not clearly 


expressed in written reasons. Quashing decisions in such circumstances defeats the 


purpose of deference and thwarts access to justice by wasting administrative and 


judicial resources. 


[305] In our view, therefore, if an applicant claims that an administrative 


decision-maker failed to address a relevant factor in reaching a decision, the 


reviewing court must consider the submissions and record before the decision-maker, 


and the materiality of any such omission to the decision rendered. An administrative 
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decision-maker’s failure, for example, to refer to a particular statutory provision or 


the full factual record before it does not automatically entitle a reviewing court to 


conduct a de novo assessment of the decision under review. The inquiry must remain 


focussed on whether the applicant has satisfied the burden of showing that the 


omission renders the decision reached unreasonable.  


[306] We acknowledge that respecting the line between reasonableness and 


correctness review has posed a particular challenge for judges when reviewing 


interpretation by administrative decision-makers of their statutory mandates. Judges 


routinely interpret statutes and have developed a template for how to scrutinize words 


in that context. But the same deferential approach we have outlined above must apply 


with equal force to statutory interpretation cases. When reviewing an administrative 


decision involving statutory interpretation, a court should not assess the decision by 


determining what, in its own view, would be a reasonable interpretation. Such an 


approach “imperils deference” (Paul Daly, “Unreasonable Interpretations of Law” 


(2014), 66 S.C.L.R. (2d) 233, at p. 250).  


[307] We agree with Justice Evans that “once [a] court embarks on its own 


interpretation of the statute to determine the reasonableness of the tribunal’s decision, 


there seems often to be little room for deference” (Evans, “Triumph of 


Reasonableness: But How Much Does It Really Matter?”, at p. 109; see also Mason, 


at para. 34; Dyzenhaus, “Dignity in Administrative Law: Judicial Deference in a 


Culture of Justification”, at p. 108; Daly, “Unreasonable Interpretations of Law”, at 
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pp. 254-55). We add that a de novo interpretation of a statute, conducted as a prelude 


to “deferential” review, necessarily omits a vital piece of the interpretive puzzle: the 


perspective of the front-line, specialized administrative body that routinely applies the 


statutory scheme in question (Dyzenhaus, “The Politics of Deference: Judicial 


Review and Democracy”, at p. 304; Paul Daly, “Deference on Questions of Law” 


(2011), 74 Mod. L. Rev. 694). By placing that perspective at the heart of the judicial 


review inquiry, courts display respect for administrative specialization and expertise, 


and for the legislative choice to delegate certain questions to non-judicial bodies.  


[308] Conversely, by imposing their own interpretation of a statutory provision, 


courts undermine legislative intent to confide a mandate to the decision-maker. 


Applying a statute will almost always require some interpretation, making the 


interpretive mandate of administrative decision-makers inherent to their legislative 


mandate. The decision-maker who applies the statute has primary responsibility for 


interpreting the provisions in order to carry out their mandate effectively. 


[309] Administrative decision-makers performing statutory interpretation 


should therefore be permitted to be guided by their expertise and knowledge of the 


practical realities of their administrative regime. In many cases, the “ordinary 


meaning” of a word or term makes no sense in a specialized context. And in some 


settings, law and policy are so inextricably at play that they give the words of a 


statute a meaning unique to a particular specialized context (National Corn Growers, 


at p. 1336, per Wilson J., concurring; Domtar Inc., at p. 800). Further, not only are 
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statutory provisions sometimes capable of bearing more than one reasonable 


interpretation, they are sometimes drafted in general terms or with “purposeful 


ambiguity” in order to permit adaptation to future, unknown circumstances (see Felix 


Frankfurter, “Some Reflections on the Reading of Statutes” (1947), 47 Colum. L. Rev. 


527, at p. 528). These considerations make it all the more compelling that reviewing 


courts avoid imposing judicial norms on administrative decision-makers or 


maintaining a dogmatic insistence on formalism. Where a decision-maker can explain 


its decision adequately, that decision should be upheld (Daly, “Unreasonable 


Interpretations of Law”, at pp. 233-34, 250 and 254-55). 


[310] Justice Brown’s reasons in Igloo Vikski provide a useful illustration of a 


properly deferential approach to statutory interpretation. That case involved an 


interpretation of the Customs Tariff, S.C. 1997, c. 36, as it applies to hockey 


goaltender gloves. The Canada Border Services Agency had classified the gloves as 


“[g]loves, mittens [or] mitts”. Igloo Vikski argued they should have been classified as 


sporting equipment. The Canadian International Trade Tribunal (“CITT”) confirmed 


the initial classification. The Federal Court of Appeal reversed the decision. 


[311] Acknowledging that the “specific expertise” of the CITT gave it the 


upper hand over a reviewing court with respect to certain questions of law, Justice 


Brown determined that the standard of review was reasonableness. Writing for seven 


other members of the Court, he carefully reviewed the reasons of the CITT and how it 


had engaged with Igloo Vikski’s arguments before turning to the errors alleged by 
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Igloo Vikski and the Federal Court of Appeal. Conceding that the CITT reasons 


lacked “perfect clarity”, Justice Brown nevertheless concluded that the Tribunal’s 


interpretation was reasonable. While he agreed with Igloo Vikski that an alternate 


interpretation to that given by the CITT was available, the inclusive language of the 


applicable statute was broad enough to accommodate the CITT’s reasonable 


interpretation. By beginning with the reasons offered for the interpretation and 


turning to the challenges mounted against it in light of the surrounding context, Igloo 


Vikski provides an excellent example of respectful and properly deferential judicial 


review.  


[312] We conclude our discussion of reasonableness review by addressing 


cases where reasons are neither required nor available for judicial review. In these 


circumstances, a reviewing court should remain focussed on whether the decision has 


been shown to be unreasonable. The reasonableness of the decision may be justified 


by past decisions of the administrative body (see Edmonton East, at paras. 38 and 44-


46; Alberta Teachers’ Association, at paras. 56-64). In other circumstances, reviewing 


courts may have to assess the reasonableness of the outcome in light of the procedural 


context surrounding the decision (see Law Society of British Columbia v. Trinity 


Western University, [2018] 2 S.C.R. 293, at paras. 51-56; Edmonton East, at 


paras. 48-60; Catalyst Paper Corp., at paras. 32-36). In all cases, the question 


remains whether the challenging party has demonstrated that a decision is 


unreasonable. 
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[313] In sum, reasonableness review is based on deference to administrative 


decision-makers and to the legislative intention to confide in them a mandate. 


Deference must inform the attitude of a reviewing court and the nature of its analysis: 


the court does not ask how it would have resolved the issue before the administrative 


decision-maker but instead evaluates whether the decision-maker acted reasonably. 


The reviewing court starts with the reasons offered for the administrative decision, 


read in light of the surrounding context and based on the grounds advanced to 


challenge the reasonableness of the decision. The reviewing court must remain 


focussed on the reasonableness of the decision viewed as a whole, in light of the 


record, and with attention to the materiality of any alleged errors to the decision-


maker’s reasoning process. By properly conducting reasonableness review, judges 


provide careful and meaningful oversight of the administrative justice system while 


respecting its legitimacy and the perspectives of its front-line, specialized decision-


makers. 


Application to Mr. Vavilov 


[314] Alexander Vavilov challenges the Registrar of Citizenship’s decision to 


cancel his citizenship certificate. The Registrar concluded that Mr. Vavilov was not a 


Canadian citizen, and therefore not entitled to a certificate of Canadian citizenship 


because, although he was born in Canada, his parents were “other representative[s] or 


employee[s] in Canada of a foreign government” within the meaning of s. 3(2)(a) of 


the Citizenship Act, R.S.C. 1985, c. C-29.  
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[315] The first issue is the applicable standard of review. We agree with the 


majority that reasonableness applies.  


[316] The second issue is whether the Registrar was reasonable in concluding 


that the exception to Canadian citizenship in s. 3(2)(a) applies not only to parents who 


enjoy diplomatic privileges and immunities, but also to intelligence agents of a 


foreign government. The onus is therefore on Mr. Vavilov to satisfy the reviewing 


court that the decision was unreasonable. In our view, he has met that onus.  


[317]  Mr. Vavilov was born in Canada in 1994. His Russian parents, Elena 


Vavilova and Andrey Bezrukov, entered Canada at some point prior to his birth, 


assumed the identities of two deceased Canadians and fraudulently obtained Canadian 


passports. After leaving Canada to live in France, Mr. Vavilov and his family moved 


to the United States. While in the United States, Mr. Vavilov’s parents became 


American citizens under their assumed Canadian identities. Mr. Vavilov and his older 


brother also obtained American citizenship. 


[318] In June 2010, agents of the United States Federal Bureau of Investigation 


arrested Mr. Vavilov’s parents and charged them with conspiracy to act as 


unregistered agents of a foreign government and to commit money laundering. Mr. 


Vavilov’s parents pleaded guilty to the conspiracy charges in July 2010 and were 


returned to Russia in a spy swap. Around the same time, Mr. Vavilov and his brother 


travelled to Russia. The American government subsequently revoked Mr. Vavilov’s 
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passport and citizenship. In December 2010, he was issued a Russian passport and 


birth certificate.  


[319] From 2010 to 2013, Mr. Vavilov repeatedly sought a Canadian passport. 


In December 2011, he obtained an amended Ontario birth certificate, showing his 


parents’ true names and places of birth. Using this birth certificate, Mr. Vavilov 


applied for and received a certificate of Canadian citizenship in January 2013. 


Relying on these certificates, Mr. Vavilov applied for an extension of his Canadian 


passport in early 2013. On July 18, 2013, the Registrar wrote to Mr. Vavilov, 


informing him that there was reason to believe the citizenship certificate had been 


erroneously issued and asking him for additional information.  


[320] On April 22, 2014, Mr. Vavilov provided extensive written submissions 


to the Registrar. He argued that the narrow exception set out in s. 3(2) of the Act does 


not apply to him. Because he was born in Canada, he is entitled to Canadian 


citizenship. Mr. Vavilov also argued that the Registrar had failed to respect the 


requirements of procedural fairness.  


[321] The Registrar wrote to Mr. Vavilov on August 15, 2014, cancelling his 


certificate of Canadian citizenship. In her view, because Mr. Vavilov met the two 


statutory restrictions in s. 3(2) of the Act, he was not a Canadian citizen. First, when 


Mr. Vavilov was born in Canada, neither of his parents were Canadian citizens or 


lawfully admitted to Canada for permanent residence. Second, as unofficial agents 


working for Russia’s Foreign Intelligence Service, Mr. Vavilov’s parents were “other 
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representative[s] or employee[s] in Canada of a foreign government” within the 


meaning of s. 3(2)(a).  


[322] The Federal Court ([2016] 2 F.C.R. 39) dismissed Mr. Vavilov’s 


application for judicial review. It found that the Registrar had satisfied the 


requirements of procedural fairness and, applying a correctness standard, determined 


that the Registrar’s interpretation of s. 3(2)(a) was correct. The Federal Court then 


reviewed the application of s. 3(2)(a) on a reasonableness standard and concluded that 


the Registrar had reasonably determined that Mr. Vavilov’s parents were working in 


Canada as undercover agents of the Russian government at the time of his birth. 


[323] The Federal Court of Appeal ([2018] 3 F.C.R. 75) allowed the appeal and 


quashed the Registrar’s decision to cancel Mr. Vavilov’s citizenship certificate. 


Writing for the majority, Stratas J.A. agreed that the requirements of procedural 


fairness were met but held that the Registrar’s interpretation of s. 3(2)(a) was 


unreasonable. In his view, only those who enjoy diplomatic privileges and immunities 


fall within the exception to citizenship found in s. 3(2)(a). Justice Stratas reached this 


conclusion after considering the context and purpose of the provision, its legislative 


history and international law principles related to citizenship and diplomatic 


privileges and immunities. 


[324] As a general rule, administrative decisions are to be judicially reviewed 


for reasonableness. None of the correctness exceptions apply to the Registrar’s 
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interpretation of the Act in this case. As such, the standard of review is 


reasonableness. 


[325] The following provisions of the Citizenship Act are relevant to this 


appeal: 


Persons who are citizens 


 


3 (1) Subject to this Act, a person is a citizen if 


 


(a) the person was born in Canada after February 14, 1977; 


 


. . . 


 


Not applicable to children of foreign diplomats, etc. 


 


(2) Paragraph (1)(a) does not apply to a person if, at the time of his birth, 


neither of his parents was a citizen or lawfully admitted to Canada for 


permanent residence and either of his parents was 


 


(a) a diplomatic or consular officer or other representative or 


employee in Canada of a foreign government; 


 


(b) an employee in the service of a person referred to in paragraph 


(a); or 


 


(c) an officer or employee in Canada of a specialized agency of 


the United Nations or an officer or employee in Canada of any 


other international organization to whom there are granted, by or 


under any Act of Parliament, diplomatic privileges and 


immunities certified by the Minister of Foreign Affairs to be 


equivalent to those granted to a person or persons referred to in 


paragraph (a). 


The general rule embodied in s. 3(1)(a) of the Act is that persons born in Canada are 


Canadian citizens. Section 3(2) sets out an exception to this rule. As such, if s. 3(2) 


applies to Mr. Vavilov, he was never a Canadian citizen. 
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[326] The specific issue in this case is whether the Registrar’s interpretation of 


the statutory exception to citizenship was reasonable. Reasonableness review entails 


deference to the decision-maker, and we begin our analysis by examining the reasons 


offered by the Registrar in light of the context and the grounds argued.  


[327] In this case, the Registrar’s letter to Mr. Vavilov summarized the key 


points underlying her decision. In concluding that Mr. Vavilov was not entitled to 


Canadian citizenship, the Registrar adopted the recommendations of an analyst 


employed by Citizenship and Immigration Canada. As such, the analyst’s report 


properly forms part of the reasons supporting the Registrar’s decision. 


[328] The analyst’s report sought to answer the question of whether Mr. 


Vavilov was erroneously issued a certificate of Canadian citizenship. The report 


identifies the key question in this case as being whether either of Mr. Vavilov’s 


parents was a “representative” or “employee” of a foreign government within the 


meaning of s. 3(2)(a). Much of the report relates to matters not disputed in this 


appeal, including the legal status of Mr. Vavilov’s parents in Canada and their 


employment as Russian intelligence agents.  


[329] The analyst began her analysis with the text of s. 3(2)(a). In concluding 


that the provision operates to deny Mr. Vavilov Canadian citizenship, she set out two 


textual arguments. First, she compared the current version of s. 3(2)(a) to an earlier 


iteration of the exception found in s. 5(3) of the Canadian Citizenship Act, R.S.C. 


1970, c. C-19: 
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Not applicable to children of foreign diplomats, etc. 


 


(3) Subsection (1) does not apply to a person if, at the time of that 


person’s birth, his responsible parent 


 


(a) is an alien who has not been lawfully admitted to Canada for 


permanent residence; and  


 


(b) is  


 


(i) a foreign diplomatic or consular officer or a 


representative of a foreign government accredited to Her 


Majesty, 


 


(ii) an employee of a foreign government attached to or in 


the service of a foreign diplomatic mission or consulate in 


Canada, or 


 


(iii) an employee in the service of a person referred to in 


subparagraph (i). 


[330] The analyst stated that the removal of references to official accreditation 


or a diplomatic mission indicate that the previous exception was narrower than 


s. 3(2)(a). She then pointed out that the definition of “diplomatic or consular officer” 


in s. 35(1) of the Interpretation Act, R.S.C. 1985, c. I-21, clearly associates these 


individuals with diplomatic positions. Because the current version of s. 3(2)(a) does 


not link “other representative or employee in Canada of a foreign government” to a 


diplomatic mission, the analyst determined “it is reasonable to maintain that this 


provision intends to encompass individuals not included in the definition of 


‘diplomatic and consular staff.’” Finally, the analyst stated that the phrase “other 


representative or employee in Canada of a foreign government” has not been 


previously interpreted by a court.  
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[331] Beyond the analyst’s report, there is little in the record to supplement the 


Registrar’s reasons. There is no evidence about whether the Registrar has previously 


applied this provision to individuals like Mr. Vavilov, whose parents did not enjoy 


diplomatic privileges and immunities. Neither does there appear to be any internal 


policy, guideline or legal opinion to guide the Registrar in making these types of 


decisions. 


[332] In challenging the Registrar’s decision, Mr. Vavilov bears the onus of 


demonstrating why it is not reasonable. Before this Court, Mr. Vavilov submitted that 


the analyst focussed solely on the text of the exception to citizenship. In his view, had 


the broader objectives of s. 3(2)(a) been considered, the analyst would have 


concluded that “other representative” or “employee” only applies to individuals who 


benefit from diplomatic privileges and immunities.  


[333] In his submissions before the Registrar, Mr. Vavilov offered three 


reasons why the text of s. 3(2) must be read against the backdrop of Canadian and 


international law relating to the roles and functions of diplomats.  


[334] First, Mr. Vavilov explained that s. 3(2)(a) should be read in conjunction 


with the Foreign Missions and International Organizations Act, S.C. 1991, c. 41 


(“FMIOA”). This statute incorporates into Canadian law aspects of the Vienna 


Convention on Diplomatic Relations, Can. T.S. 1966 No. 29, Sched. I to the FMIOA, 


and the Vienna Convention on Consular Relations, Can. T.S. 1974 No. 25, Sched. II 


to the FMIOA, which deal with diplomatic privileges and immunities. He submitted 


20
19


 S
C


C
 6


5 
(C


an
LI


I)







 


 


that s. 3(2) denies citizenship to children of diplomats because diplomatic privileges 


and immunities, including immunity from criminal prosecution and civil liability, are 


inconsistent with the duties and responsibilities of a citizen. Because Mr. Vavilov’s 


parents did not enjoy such privileges and immunities, there would be no purpose in 


excluding their children born in Canada from becoming Canadian citizens.  


[335] Second, Mr. Vavilov provided the Registrar with Hansard committee 


meeting minutes such as the comments of the Honourable J. Hugh Faulkner, 


Secretary of State, when introducing the amendments to s. 3(2), who explained that 


the provision had been redrafted to narrow the exception to citizenship.  


[336] Third, Mr. Vavilov cited case law, arguing that: (i) the exception to 


citizenship should be narrowly construed because it takes away substantive rights 


(Brossard (Town) v. Quebec Commission des droits de la personne, [1988] 2 S.C.R. 


279, at p. 307); (ii) s. 3(2)(a) must be interpreted functionally and purposively 


(Medovarski v. Canada (Minister of Citizenship and Immigration), [2005] 2 S.C.R. 


539, at para. 8); and (iii) because Mr. Vavilov’s parents were not immune from 


criminal or civil proceedings, they fall outside the scope of s. 3(2) (Greco v. Holy See 


(State of the Vatican City), [1999] O.J. No. 2467 (QL) (S.C.J.); R. v. Bonadie (1996), 


109 C.C.C. (3d) 356 (Ont. C.J.); Al-Ghamdi v. Canada (Minister of Foreign Affairs & 


International Trade) (2007), 64 Imm. L.R. (3d) 67 (F.C.)).  


[337] The Federal Court’s decision in Al-Ghamdi, a case which challenged the 


constitutionality of s. 3(2)(a), was particularly relevant. In that case, Shore J. wrote 
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that s. 3(2)(a) only applies to the “children of individuals with diplomatic status” 


(paras. 5 and 65). Justice Shore also stated that “[i]t is precisely because of the vast 


array of privileges accorded to diplomats and their families, which are by their very 


nature inconsistent with the obligations of citizenship, that a person who enjoys 


diplomatic status cannot acquire citizenship” (para. 63).  


[338] The Registrar’s reasons failed to respond to Mr. Vavilov’s extensive and 


compelling submissions about the objectives of s. 3(2)(a). It appears that the analyst 


misunderstood Mr. Vavilov’s arguments on this point. In discussing the scope of 


s. 3(2), she wrote, “[c]ounsel argues that CIC [Citizenship and Immigration Canada] 


cannot invoke subsection 3(2) because CIC has not requested or obtained verification 


with the Foreign Affairs Protocol to prove that [Mr. Vavilov’s parents] held 


diplomatic or consular status with the Russian Federation while they resided in 


Canada.” It thus appears that the analyst did not recognize that Mr. Vavilov’s 


argument was more fundamental in nature — namely, that the objectives of s. 3(2) 


require the terms “other representative” and “employee” to be read narrowly. During 


discovery, in fact, the analyst acknowledged that her research did not reveal a policy 


purpose behind s. 3(2)(a) or why the phrase “other representative or employee” was 


included in the Act. It also appears that the analyst did not understand the potential 


relevance of the Al-Ghamdi decision, since her report stated that “[t]he jurisprudence 


that does exist only relates to individuals whose parents maintained diplomatic status 


in Canada at the time of their birth.”  
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[339] The Registrar, in the end, interpreted s. 3(2)(a) broadly, based on the 


analyst’s purely textual assessment of the provision, including a comparison with the 


text of the previous version. This reading of “other representative or employee” was 


only reasonable if the text is read in isolation from its objective. Nothing in the 


history of this provision indicates that Parliament intended to widen its scope. Rather, 


as Mr. Vavilov points out, the modifications made to s. 3(2) in 1976 appear to mirror 


those embodied in the Vienna Convention on Diplomatic Relations and the Vienna 


Convention on Consular Relations, which were incorporated into Canadian law in 


1977. The judicial treatment of this provision, in particular the statements in Al-


Ghamdi about the narrow scope of s. 3(2)(a) and the inconsistency between 


diplomatic privileges and immunities and citizenship, also points to the need for a 


narrow interpretation of the exception to citizenship. 


[340] In addition, as noted by the majority of the Federal Court of Appeal, the 


text of s. 3(2)(c) can be seen as undermining the Registrar’s interpretation. That 


provision denies citizenship to children born to individuals who enjoy “diplomatic 


privileges and immunities certified by the Minister of Foreign Affairs to be equivalent 


to those granted to a person or persons referred to in paragraph (a)”. As Stratas J.A. 


noted, this language suggests that s. 3(2)(a) covers only those “employee[s] in Canada 


of a foreign government” who have diplomatic privileges and immunities.  


[341] By ignoring the objectives of the provision, the Registrar rendered an 


unreasonable decision. In particular, the arguments supporting a reading of s. 3(2) 
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that is restricted to those who have diplomatic privileges and immunities, likely 


would have changed the outcome in this case. 


[342] Mr. Vavilov has satisfied us that the Registrar’s decision is unreasonable. 


As a result, the Court of Appeal properly quashed the Registrar’s decision to cancel 


Mr. Vavilov’s citizenship certificate, and he is thus entitled to a certificate of 


Canadian citizenship.  


[343] We would therefore dismiss the appeal with costs to Mr. Vavilov 


throughout.  
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ORDER PO-3719 


Appeal PA15-355 


Financial Services Commission of Ontario 


April 7, 2017 


Summary: The Financial Services Commission of Ontario (FSCO) received a request under the 
Freedom of Information and Protection of Privacy Act (FIPPA) for formal 
submissions/representations or correspondence exchanged between FSCO and the Insurance 
Bureau of Canada on auto insurance topics. The request included any preparatory meeting 
notes, meeting notes and agendas. FSCO denied access to a briefing note and a comment 
paper, along with a cover email, citing the introductory wording of the mandatory Cabinet 
records exemption in section 12(1). This order finds that this exemption does not apply and 
orders disclosure of the records. 


Statutes Considered: Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31, as amended, section 12(1) (introductory wording). 


OVERVIEW:  


[1] The Financial Services Commission of Ontario (FSCO) received a request for 
access under the Freedom of Information and Protection of Privacy Act (FIPPA or the 


Act) that was clarified to read as follows:  


From January 1, 2012 to present (November 17, 2014) any formal 
submissions/representations or formal correspondence on auto insurance 


topics received from the Insurance Bureau of Canada (the IBC) to FSCO 
and FSCO responses to the IBC. Include preparatory meeting notes, 







- 2 - 


 


meeting agenda and meeting notes for meetings with the IBC that arose 
from such submissions/representations/correspondence. 


[2] After conducting a preliminary search for records, FSCO issued an interim access 
and fee estimate decision as well as a time extension decision. FSCO subsequently 
advised the requester that, as the disclosure of the responsive records could affect the 


interests of the IBC, FSCO would notify the IBC pursuant to section 28 of the Act. 


[3] The IBC submitted representations in response to FSCO’s notification, claiming 
that section 17(1) (third party information) applies to exempt ten of the records in full. 


Referring to FSCO’s index of records, the IBC advised that it authorized the disclosure 
of a number of records. 


[4] After reviewing the IBC’s representations, FSCO issued an access decision to the 
requester and the IBC, granting the requester access to the records, in part. In its 


decision, FSCO advised the parties that it located 29 responsive records and of those, it 
granted the requester complete access to 23 records. However, FSCO advised that it 
denied the requester access to six records under the mandatory exemptions in sections 


12(1) (Cabinet records) and 17(1) and the discretionary exemption in section 13(1) 
(advice or recommendations) of the Act.  


[5] The IBC appealed FSCO’s decision and appeal PA15-140 was opened. The 


requester (the appellant in this appeal) also appealed FSCO’s decision and this appeal, 
appeal PA15-355, was opened.  


[6] During mediation of the two appeal files, the IBC agreed to review the records 


that remain at issue to determine whether they would provide consent to the disclosure 
of any additional information. The IBC agreed to disclose a number of additional 
records. FSCO disclosed these records to the requester. As a result, these records were 


no longer at issue in this appeal. The IBC confirmed its position that section 17(1) 
applies to the records that remain at issue.  


[7] In addition, the requester raised the possible application of the public interest 
override in section 23 of the Act to the records that remain at issue.  


[8] Further mediation was not possible. As such, appeals PA15-140 and PA15-355 
were transferred to the adjudication stage of the appeals process, where an adjudicator 
conducts an inquiry. The former adjudicator assigned to the appeals began a joint 


inquiry of PA15-140 and PA15-355 by inviting FSCO and the IBC to make 
representations in response to a Notice of Inquiry. FSCO submitted representations. 


[9] On February 5, 2016, the IBC advised that it no longer wished to pursue its 


appeal. Accordingly, appeal PA15-140 was closed and FSCO issued a revised decision 
granting the requester access to the records that were subject to the IBC’s appeal in 
appeal file PA15-140.  
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[10] FSCO also submitted amended representations to reflect the issues that remain 
outstanding in appeal PA15-355. In its amended representations, FSCO advised that it 


no longer claimed section 13(1) to the records and confirmed that it withheld Records 
4, 7 and 8 under the introductory wording of section 12(1) of the Act only. As such, the 
only issue that remains in this appeal is whether Records 4, 7 and 8 are exempt from 


disclosure under the introductory wording of section 12(1). 


[11] Representations were then sought and exchanged between FSCO and the 
requester on the remaining issue in accordance with section 7 of the IPC’s1 Code of 
Procedure and Practice Direction 7. 


[12] The file was then transferred to me to complete the inquiry. In this order, I find 
that the exemption in section 12(1) does not apply and I order disclosure of the 
records. 


RECORDS: 


[13] The records that remain at issue are FSCO’s Auto Insurance Policy Unit (AIPU) 


Records 4, 7 and 8. 


DISCUSSION:  


Does the introductory wording of the mandatory Cabinet records exemption 


at section 12(1) apply to the records? 


[14] Section 12(1) reads in part: 


A head shall refuse to disclose a record where the disclosure would reveal 


the substance of deliberations of the Executive Council or its committees, 
including… 


[15] FSCO relies on the introductory wording of section 12(1) and states that, as the 


regulator of automobile insurance in the province, it plays an instrumental role in 
providing analysis of stakeholder proposals and provides advice to the Ministry of 
Finance (the ministry) on potential reforms.  


[16] FSCO describes the IBC as a trade association that represents the majority of 
property and casualty insurance companies operating in Ontario and that it is also a 
major stakeholder in the automobile insurance industry. 


[17] FSCO states that the opinions, advice, and recommendations of the IBC, as well 


                                        


1 The Information and Privacy Commissioner, Ontario, Canada. 
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as those of other significant stakeholders forming part of or having an interest in the 
automobile insurance industry, are routinely sought in connection with regulatory 


matters, reform proposals to automobile insurance, and the implementation of reforms.  


[18] FSCO states that because automobile insurance in Ontario is a highly regulated 
product, the government reviews and considers changes to the laws governing 


automobile insurance on a regular and ongoing basis. It states that consideration of 
changes to these laws at times requires input from the regulated sector, including the 
IBC, that will be affected by the reforms.  


[19] FSCO states that Records 4, 7 and 8 contain proposals and recommendations 
submitted by the IBC on specific items for reform consideration and contain policy 
recommendations that were subsequently the subject of Cabinet committee discussions 
on automobile insurance reform during the relevant period. It also states that the 


records at issue contain policy options, recommendations and background explanations 
and analyses that are still to be brought forward for decision by the Executive Council 
or its committees. 


[20] FSCO states that it sought input from the IBC as it is knowledgeable on how 
legislation and regulations affect the automobile industry, has a direct relationship with 
that industry and is able to advise FSCO and the government on the impact of reform 


proposals on that industry. It states that these considerations are relevant for 
discussions at Cabinet Committee meetings where policy decisions are made. 


[21] In relying on the introductory wording of section 12(1), FSCO states that the 


contents of the records were presented to and discussed at a Cabinet Committee 
meeting and/or Cabinet. The issues in the records were also considered for discussion 
at Cabinet meetings.  


[22] FSCO states that it requested that Record 4 be prepared for it by the IBC as part 
of a package of proposals for automobile insurance policy reform. It states that the 
topics identified in this record were incorporated into briefing materials that were 
discussed at the Jobs and Economic Policy Committee of Cabinet and that many of the 


topics discussed in it were put forward for consideration by Cabinet. FSCO states that 
although not submitted to or used to brief Cabinet, the topics identified in this record 
were incorporated into briefing materials that were used to brief Cabinet and one of its 


committees.  


[23] FSCO states that Record 7 is an email sent by the IBC to FSCO and the ministry 
indicating which regulations the proposals in the attached Record 8 relate to. It states 


that Record 8 was prepared by the IBC and contains proposed changes to insurance 
regulations that were being considered for auto insurance reform.  


[24] FSCO states although Record 8 was not submitted to or used to brief Cabinet or 


its committees, it was used as a basis for preparing briefing materials that were 
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presented to and discussed at the Jobs and Economic Policy Committee of Cabinet 
meeting. It states that disclosure of Records 7 and 8 would permit the drawing of 


accurate inferences with respect to decisions of a Cabinet Committee on auto insurance 
reform matters. 


[25] FSCO submits that disclosure of the topics and issues covered in the records 


would reveal the substance of deliberations of Cabinet and of its committees on certain 
issues or would permit an accurate inference of the deliberations on other issues, even 
though the records themselves may not have been placed before Cabinet. 


[26] The appellant states that the records at issue are not FSCO or government 
records and as such cannot be reclassified as government records let alone Cabinet 
records. He states that simply because the IBC records indicate their wishes for 
favourable regulatory treatment as sent and received by FSCO's AIPU does not 


transform those records into government or Cabinet records. 


[27] The appellant states that FSCO is supposed to be an arms-length regulatory 
body for setting auto insurance rates and that, in communicating with third party 


stakeholders, it is not an arm of Cabinet let alone an advisory spokesman for the 
government. He states that to suggest that stakeholders’ views form a seamless part of 
the Ontario government record and the policy/Cabinet system abuses the very integrity 


of external and public groups independence. He states: 


Utilizing the records of relevant stakeholders does not then make their 
views or their records government controlled, or give them a seat at the 


Cabinet table, or imply they have inside knowledge of Cabinet 
deliberations. 


To assert that important auto insurance matters come before Cabinet and 


some of the contents, issues or topics raised by IBC were distilled and 
discussed in Cabinet does not make three-short 2012 and 2013 IBC 
records government or Cabinet records. 


IBC itself dropped its own appeal in this FOI file to protect as 


commercially sensitive its fairly well known views and priorities and has 
not sought to hide its representations in this case... 


Simply because government officials want to hide their continued efforts 


at further adopting auto insurance changes from denied IBC positions is 
not grounds to protect third party records...  


Widening the Cabinet exemption in the manner proposed to independent 


third party stakeholder records would set a dangerous unwarranted 
precedent. There is no previous Information Commissioner order that 
covers such an incredible widening of Cabinet privileges claims… 
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[28] In reply, FSCO relies on its original representations and provides further detail 
about the records. It states that Record 4 is a briefing note that contains proposals, 


options and recommendations related to specific auto insurance reform items that were 
being considered by Cabinet and one of its committees at the time. It states that this 
record was directly sought from the IBC by it and prepared for the purpose of advising 


the Government on emerging auto insurance issues, and includes the IBC’s rationale for 
its proposals. 


[29] FSCO states that Record 8 contains specific proposed changes to insurance 


regulations that were being considered by Cabinet and one of its committees for 
reform, and was prepared for the purpose of advising the Government on specific 
sections of auto insurance regulations that should be considered for reform, along with 
the rationale for such reform. 


[30] FSCO reiterates that although the records themselves were not submitted to, or 
used to brief Cabinet, the topics discussed in the records were incorporated into briefing 
materials that were used to brief Cabinet and one of its committees and, as such, the 


disclosure of these records would reveal the substance of deliberations of Cabinet and 
one of its committees and would permit the drawing of accurate inferences with respect 
to these deliberations. 


[31] FSCO submits that the IPC has recognized the application of the section 12 
exemption for Cabinet Records in the past to third party records, provided that such 
records are not distributed outside of government without the appropriate 


confidentiality protections.2  


[32] FSCO specifically relies on Order PO-2793 which states: 


…if it is established that the disclosure of information provided by a third 


party would reveal the substance of deliberations of Cabinet or its 
committees, the section 12(1) exemption could apply to that information. 


[33] FSCO further states that, as in IPC Order P-956, the records at issue contain 
issues identified by and views of a third party on changes to a government initiative, 


namely the regulation of automobile insurance, that relate directly to the deliberations 
of Cabinet and one of its committees. It submits that because the specific issues and 
topics discussed in the records at issue were incorporated into briefing materials that 


were used to brief Cabinet and one of its committees, disclosure of the information 
would reveal the deliberations of Cabinet and one its committees during a time when 
changes to automobile insurance regulations were being considered.  


[34] FSCO further states that the records at issue have been treated as confidential, 
in order to preserve the ability of the named organization to provide full and frank input 


                                        


2 FSCO relies on Orders P-956, P0-2596, P0-2793, P0-2053-F. 
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on automobile insurance matters that were being considered by the government for 
reform. 


[35] FSCO agrees with the requester that the IBC does not have inside knowledge of 
the deliberations of Cabinet. It states that stakeholders, especially those that represent 
a regulated sector with specialized understanding of the sector, regularly provide input 


to Government and government agencies on reform proposals and on the impact of 
contemplated reforms. It states that this input regularly gets incorporated into policy 
submissions and other materials that are presented to Cabinet and its committees to 


inform the policy making and decision making process.  


[36] FSCO states that because of the fundamental and longstanding tradition of 
protecting the confidence of Cabinet deliberations (and hence the existence of the 
exemption for Cabinet records in section 12 of the Act), the existence or specifics of any 


input submitted by stakeholders that gets incorporated into materials for Cabinet and/or 
its committees is not made public, even to the stakeholders that provided the input. 


Analysis/Findings re: section 12(1): introductory wording 


[37] The use of the term “including” in the introductory wording of section 12(1) 
means that any record which would reveal the substance of deliberations of an 
Executive Council (Cabinet) or its committees [not just the types of records enumerated 


in the various subparagraphs of section 12(1)], qualifies for exemption under section 
12(1).3 


[38] A record that has never been placed before Cabinet or its committees may 


qualify for exemption under the introductory wording of section 12(1), where disclosure 
of the record would reveal the substance of deliberations of Cabinet or its committees, 
or where disclosure would permit the drawing of accurate inferences with respect to 


these deliberations.4 


[39] In order to meet the requirements of the introductory wording of section 12(1), 
the institution must provide sufficient evidence to establish a linkage between the 
content of the record and the actual substance of Cabinet deliberations.5 


[40] Concerning the introductory wording of section 12(1), I note that previous orders 
have found that: 


 “deliberations” refer to discussions conducted with a view towards making a 


decision;6 and 


                                        


3 Orders P-22, P-1570 and PO-2320. 
4 Orders P-361, PO-2320, PO-2554, PO-2666, PO-2707 and PO-2725. 
5 Order PO-2320. 
6 Order M-184. 
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 “substance” generally means more than just the subject of the meeting.7 


[41] The records in this appeal were not placed before Cabinet or one of its 


committees. Therefore, I must consider whether disclosure of the records would permit 
the drawing of accurate inferences with respect to the substance of the deliberations of 
Cabinet or one of its committees. 


[42] Based on my review of the records and the parties’ representations, I find that I 
do not have sufficient evidence to determine that the introductory wording of section 
12(1) applies. In particular, I do not have sufficient evidence to determine that 


disclosure of the records would reveal the substance of deliberations of Cabinet or its 
committees. From my review of FSCO’s representations, I find that although the topics 
of the records may have been deliberated upon, the substance of the deliberations 


would not be revealed by disclosure of the records.  


[43] I find that in its representations, FSCO has provided conflicting evidence as to 
whether the contents of the records were provided to Cabinet or one its committees for 
deliberations.  


[44] I note that FSCO states that it does not make public the existence or specifics of 
any input submitted by stakeholders that gets incorporated into materials for Cabinet 
and/ or its committees is not made public. However, FSCO could have provided the IPC 


with confidential representations or documents demonstrating the actual extent to 
which the information in the records was incorporated into the materials reviewed by 
Cabinet or one of its committees. 


[45] FSCO did not provide a copy of any documents submitted to Cabinet or one of its 
committees. In particular, it did not provide any documents that would show what 
information, directly or indirectly, from the records was included in the documents that 


were provided to these bodies.  


[46] FSCO also provided conflicting information in its representations as to whether 
the topics or the actual substantive information in the records was actually deliberated 


upon by Cabinet or one of its committees.  


[47] The records are dated November 13, 20128 and November 22, 2013.9 FSCO’s 
representations were submitted in 2016. By the time the representations were 
submitted, FSCO should have also been able to provide a clear indication of what 


specific information from the records was deliberated upon and when. Instead, it 
provided vague representations as to this issue, as follows: 


                                        


7 Orders M-703 and MO-1344. 
8 Record 4. 
9 Records 7 and 8. 
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AIPU Records 4, 7 and 8 contain proposals and recommendations 
submitted by the named organization [the IBC] on specific items for 


reform consideration. These records contain policy recommendations that 
were subsequently the subject of Cabinet committee discussions on 
automobile insurance reform during the relevant period and also contain 


policy options, recommendations and background explanations and 
analyses that I understand are still to be brought forward for decision by 
the Executive Council or its committees. [emphasis added by me] 


[48] In addition, FSCO representations contain conflicting information as to what 
information from the records was deliberated upon by Cabinet or its committees. It 
states: 


…disclosure of the topics and issues covered in AIPU Records 4, 7 and 8 


would reveal the substance of deliberations of Cabinet and of its 
committees on certain issues or would permit an accurate inference of the 
deliberations on other issues, even though the records themselves may 


not have been placed before Cabinet.10  


…Although the Record [4] itself was not submitted to or used to brief 
Cabinet, the topics identified in the record were incorporated into briefing 


materials that were used to brief Cabinet and one of its committees.11 
[emphasis added by me] 


Although the Record [8] itself was not submitted to or used to brief 


Cabinet or its committees, it was used as a basis for preparing briefing 
materials that were presented to the Cabinet Committee meeting12... 
[emphasis added by me] 


[49] In its reply representations,13 FSCO refers to these specific representations from 
its initial submission, as follows: 


[FSCO’s] previously delivered submissions stated that although the 
records themselves were not submitted to, or used to brief Cabinet, the 


topics discussed in the records were incorporated into briefing materials 
that were used to brief Cabinet and one of its committees. [emphasis 
added by me] 


[50] In its reply representations, FSCO states that it sought the input of various 
stakeholders representing interests in the automobile insurance sector, such as the 


                                        


10 Paragraph 37 of FSCO’s initial representations. 
11 Paragraph 39 of FSCO’s initial representations. 
12 Paragraph 42 of FSCO’s initial representations. 
13 Paragraph 11 of FSCO’s reply representations. 
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legal and healthcare communities as well as the IBC, on possible reforms that would 
assist with the achievement of a reduction in the automobile insurance premiums. 


[51] I find that I have not been provided with sufficient evidence to satisfy me that a 
discussion of the topics or the issues set out in the records at issue would reveal the 
substance of deliberations of Cabinet or one of its committees. 


[52] In addition, I note that the records at issue, which originated outside of 
government, have all been distributed among a number of individuals. This appears to 
me to be in conflict with FSCO’s submission, set out above, about the confidentiality of 


the records at issue. 


[53] Record 4 is a briefing note prepared by the IBC, and Record 8 is a comment 
paper prepared by the IBC. The cover email for Record 4, Record 1 (dated November 
13, 2012, a record that has been disclosed to the appellant), indicates that the IBC sent 


Record 4 to a number of individuals. Record 1 indicates that Record 4 was also handed 
out at meeting on November 13, 2012.  


[54] Record 7, the cover email for Record 8 (which is dated November 22, 2013), 


indicates that the IBC distributed this record to even more individuals than it did for 
Record 4.  


[55] At least one, if not more of the recipients of the records, as indicated on the 


cover emails in Records 1 and 7, are not government or IBC employees.  


[56] For example, Record 1, the cover email to Record 4, indicates that Record 4 was 
sent to an individual at an organization that consists of a collaboration of government, 


financial services industry and academic bodies.  


[57] Records 4 and 8, the substantive records, originate from the IBC, a non-
governmental organization, and do not indicate thereon that these records are 


confidential. Record 1, the cover email for Record 4, indicates that Record 4 was 
handed out by the IBC at an “Open for Business” meeting. This type of meeting is 
described as a government held meeting with representatives of Ontario’s financial 
services sector.14  


[58] Taking into account the age of the records and the number and type of 
individuals the records at issue were distributed to, I also find that I do not have 
sufficient evidence to determine that these records were not distributed outside 


government without the appropriate confidentiality protections. 


[59] FSCO has only claimed the application of the introductory wording of section 
12(1), which I find does not apply in this appeal. As the mandatory exemption in 


                                        


14 See https://www.ontario.ca/page/financial-services-sector-meeting-report 
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section 12(1) does not apply to the records at issue, and no other mandatory 
exemptions apply and no discretionary exemptions have been claimed, I will order 


disclosure of Records 4, 7 and 8. 


ORDER: 


I order FSCO to disclose Records 4, 7 and 8 to the appellant by May 15, 2017 but not 


before May 9, 2017. 


Original Signed by:  April 7, 2017 


Diane Smith   
Adjudicator   


 







 


 


 
 


ORDER PO-3720 
 


Appeal PA15-357 
 


Ministry of Finance 


 
April 7, 2017 


 


 
Summary:  The Ministry of Finance (the ministry) received an access request under the 
Freedom of Information and Protection of Privacy Act (FIPPA) for non-public communications 
from the Insurance Bureau of Canada (IBC), as well as follow-up exchanges, meeting notes and 
agendas on automobile insurance topics.  The ministry denied access to the records in full or in 
part, citing the mandatory Cabinet records exemption in section 12(1) and the discretionary 
advice or recommendations exemption in section 13(1). This order finds that the records are 
not exempt under these exemptions. 
 
Statutes Considered:  Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31, as amended, sections 12(1) (introductory wording), 12(1)(b), and 13(1).  
 
Orders Considered:  Orders PO-2495 and PO-3353. 
 


OVERVIEW:   
 
[1] The Ministry of Finance (the ministry) received an access request under the 
Freedom of Information and Protection of Privacy Act (FIPPA or the Act) for the 
following information: 


 
From January 1, 2012 to present [the date of the request], non-public 
communications and non-public submissions, non-public representations 


made received from the Insurance Bureau of Canada (IBC), and follow up 
exchanges on [automobile] insurance topics. Include preparatory notes 
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for meetings with the [IBC] on [automobile] insurance topics and notes of 
the meetings and the meeting agendas.   


 
[2] The requester indicated that he did not seek publicly available materials or 
duplicate records. In response to the request, the ministry issued an interim fee 


estimate decision and, subsequently, a time extension decision. Next, the ministry 
advised the requester that since disclosure of the requested records could affect the 
interests of a third party, (the IBC), the IBC was being notified pursuant to section 


28(1)(a) of the Act.1 
 
[3] The IBC responded to the ministry’s notification letter, stating its view that the 
mandatory third party information exemption in section 17(1) applies to all of the 


responsive records, except for certain ones. Using the index of records created by the 
ministry, the IBC identified the records that could be disclosed to the requester. 
Following receipt of the IBC’s submissions, the ministry issued a final access decision to 


the requester (and to the IBC) granting partial access to the requested records. The 
ministry relied on sections 12(1) (Cabinet records), 13(1) (advice or recommendations), 
17(1), and 21(1) (personal privacy) of the Act.  In addition, the ministry advised that 


some information in the records is not responsive to the request. The ministry 
subsequently issued a revised decision letter respecting Record 1 from the 
Communication Services Branch records because partial access was being granted to 


that record.   
 
[4] Both the requester and the IBC appealed the ministry’s decision to this office. 


Appeals PA15-357 and PA15-392 were opened, respectively, and the same mediator 
was appointed to explore resolution of the two appeals jointly. 
 
[5] In his letter of appeal for Appeal PA15-357, the requester, referred to as the 


appellant in this order, confirmed that he is appealing the ministry’s exemption claims 
of sections 12(1), 13(1) and 17(1), but not section 21(1). In Appeal PA15-392, the IBC 
confirmed its consent to the disclosure of the records specified in its response to the 


ministry and that it did not oppose the partial disclosure of some of the records. The 
IBC identified which specific records could be fully or partially disclosed to the appellant 
without challenge. 


 
[6] At this point, the appellant advised the mediator that he had not yet received 
copies of the records to which the ministry had granted partial access. The IBC agreed 


that the mediator could provide its letter of appeal to the ministry in order to confirm 
which records which could be disclosed. The IBC also provided the ministry with copies 


                                        
1 Section 28(1)(a) states that: “Before a head grants a request for access to a record, (a)   that the head 


has reason to believe might contain information referred to in subsection 17 (1) that affects the interest 


of a person other than the person requesting information … the head shall give written notice in 


accordance with subsection (2) to the person to whom the information relates.” 


20
17


 C
an


LI
I 2


61
81


 (
O


N
 IP


C
)







- 3 - 


 


of the redacted records to confirm its consent. Having confirmed the consent, the 
ministry provided the appellant with copies of that information and an index of records.   


 
[7] Following his review of the information disclosed, the appellant confirmed that he 
does not seek access to the non-responsive portions of the records. He then asked that 


this appeal proceed to adjudication to determine the application of sections 12(1), 
13(1), and 17(1) of the Act to the remaining records. He also advised the mediator that 
he is raising the possible application of section 23 (public interest override) of the Act.  
 
[8] Since further mediation was not possible, the two appeals were transferred to 
the adjudication stage to conduct an inquiry. The former adjudicator assigned to these 
appeals decided to address both appeals together and sent one combined Notice of 


Inquiry to the ministry and the IBC, initially, to seek representations.  
 
[9] After receipt of the Notice of Inquiry, the IBC decided that it would withdraw its 


appeal of the ministry’s access decision and confirmed that it would not oppose the 
release of the third party records described in the Notice of Inquiry. Accordingly, the 
application of section 17(1) to the records is no longer at issue. 


 
[10] Representations were then exchanged between the ministry and the appellant on 
the remaining issues and records in accordance with section 7 of the IPC’s2 Code of 
Procedure and Practice Direction 7. 
 


[11] The file was then transferred to me to complete the inquiry. In this order, I find 


that the records are not exempt under sections 12(1) and 13(1) and order the ministry 
to disclose them to the appellant. 
 
RECORDS: 
 
[12] The records at issue include emails, letters, agendas, and briefing notes, as 
follows: 


 
 Financial Services Policy Division (the FSPD) records, Records F6, F8, F10, F13, 


F16, F17, F20, F22, F24, F25, F28 and F32 to F36; and 


 
 Communication Services Branch (the CSB) records, Records C1, C3, C22, C32 


and C37. 
 


[13] The ministry has denied access to Records F6, F8, F10, F13, F16, F24, F33, F35 
and F36 in full. It has denied access to the remaining records in part. The ministry relies 


on the application of sections 12(1) and 13(1) for all of the records. 
 


                                        
2 The Information and Privacy Commissioner, Ontario, Canada. 
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ISSUES:   
 
A. Does the mandatory Cabinet records exemption at section 12(1) apply to the 
records? 
 


B. Does the discretionary advice or recommendations exemption at section 13(1) 
apply to the records? 
 


C. Did the ministry exercise its discretion under section 13(1)? If so, should this 
office uphold the exercise of discretion? 
 


DISCUSSION:   
 


Background 
 
[14] The ministry states that its Financial Services Policy Division (FSPD) is 
responsible for providing policy analysis and advice in relation to key areas of the 


financial services sector including credit unions, co-operatives, mortgage brokers and 
the insurance industry. 
 


[15] The ministry states that the specific issues discussed in the records relate to 
automobile insurance reforms, which are governed by insurance legislation and 
regulations in Ontario. It states that a major purpose of the automobile insurance 


reforms is to balance the need to keep automobile insurance affordable for Ontario's 
over 9.5 million drivers with the need to ensure that those injured in motor vehicle 
collisions receive proper treatment.  


 
[16] The ministry states that in its work related to Ontario's automobile insurance 
system, the FSPD seeks advice from all stakeholders, including the IBC.  


 
[17] The ministry also states that some of the records at issue were located within the 
CSB. It states that although the CSB does not directly work on the automobile insurance 
reforms, the CSB is in possession of some letters between the IBC and the ministry 


because the CSB is responsible for receiving and responding to correspondence to the 
ministry and the Minister, and at times participates in internal ministry meetings. 
 


A. Does the mandatory Cabinet records exemption at section 12(1) apply 
to the records? 
 


[18] The ministry relies upon the introductory wording of section 12(1) and section 
12(1)(b). Therefore, the relevant parts of the section 12(1) exemption state: 
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A head shall refuse to disclose a record where the disclosure would reveal 
the substance of deliberations of the Executive Council or its committees, 


including, 
 


(b) a record containing policy options or 


recommendations submitted, or prepared for 
submission, to the Executive Council or its 
committees; 


 
[19] The ministry states that the records relate to several topics on which submissions 
(i.e. decision slide decks) were made to Cabinet and its committees at different times. 
It states that staff in the FSPD prepared the decision slide decks based on direction 


from the Minister's office. It states that: 
 


Each decision slide deck submitted to Cabinet was unique; however, each 


deck had common elements. This includes an overview of the decision 
sought, an overview of government commitment, context around the 
issues the proposal tried to address, a set of options for decision-making, 


information on communications and implementation plans if the proposal 
was approved and the actual Cabinet Minute for approval… 
 


The recommendations in the deck drew from the submissions from 
ministry stakeholders, including the IBC. 


 


[20] The ministry provided a confidential chart listing the dates of the Cabinet or the 
Jobs and Economic Policy Committee of Cabinet meetings and the topic that was 
considered at each meeting. It also described where certain Cabinet or Policy Topics 
were located in the records. 


 
[21] The ministry states that some of the records contain policy options and 
recommendations on topics which were not considered by Cabinet or its committees, 


but were considered by the ministry in the process of automobile insurance reforms but 
have not yet been submitted to Cabinet. 
 


[22] The ministry submits that if the details in the records, which relate to topics 
submitted to Cabinet, are disclosed to the appellant, the appellant would be able to 
reasonably infer the substance of Cabinet deliberations. It states that this is because for 


some of the Cabinet Topics which were eventually passed into legislation, the appellant 
would be able to easily compare the legislation with these records, and determine 
which, if any, of the recommendations described in the records are reflected in the 


legislation. 
 
[23] The ministry further submits that although some of the records contain 
recommendations on topics that were not submitted to Cabinet (the Policy Topics), 
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these topics may be considered by Cabinet in the future, in part because reforms on 
automobile insurance are still ongoing. 


 
[24] The appellant states that he applied only for IBC records and not for internal 
government decision slide deck records or memos or for Cabinet and Cabinet 


subcommittee records or for an outline of government future strategic proposals on 
matters of automobile insurance. He submits that the ministry arbitrarily decided to 
classify the records as either "public", "policy" or "cabinet" "topic" records in its attempt 


to justify them as Cabinet-claimed records. He states that this classification scheme is 
erroneous and inconsistent with freedom of information legislation. 
 
[25] The appellant states that the IBC’s and other stakeholders’ positions and views 


do not qualify as Cabinet records or become hidden because Cabinet has or could adopt 
stakeholder positions in budgets, or regulatory and legislative amendments. He states 
that to assert that important automobile insurance matters come before Cabinet and 


that some of the contents, issues or topics raised by IBC were distilled and discussed in 
Cabinet does not make IBC records Cabinet records. He states that: 
 


If every third parties' records could be labelled as government records let 
alone Cabinet records, Ontario's whole system of democratic open 
government devoid of having any perceived conflict of interest would be 


rendered hollow, with success going to the most effective lobby group's 
efforts who influenced their internal decision making. These as well are 
not the records of a government mandated working group, or an advisory 


panel group funded by government but of a trade association lobby 
group… 
 
Widening the Cabinet exemption in the manner proposed to independent 


third party stakeholders would set a dangerous unwarranted precedent. 
There is no previous Information Commissioner order that covers such an 
incredible widening of Cabinet privileges claims… 


 
[26] In reply, the ministry agrees that the vast majority of the records at issue 
originate with, or were produced by, the IBC. It refers specifically to the introductory 


wording of section 12(1) to state that third party records are not necessarily excluded 
from the scope of the exemption. 
 


[27] The ministry reiterates that although the records themselves were not submitted 
to, or used to brief, Cabinet, the topics discussed in the records were incorporated into 
briefing materials (decision slide decks) that were used to brief Cabinet or one of its 


committees.  
 
[28] The ministry submits that the IPC has recognized the application of the section 
12(1) exemption for Cabinet records in the past to third party records, provided that 
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such records are not distributed outside of government without the appropriate 
confidentiality protections.3  


 
[29] The ministry reiterates that the FSPD reviewed all of the records at issue and the 
content of the records was compared to the content in the decision slide decks to 


determine whether a reform related to a given topic was in fact submitted to Cabinet.  
 
Analysis/Findings re: introductory wording 
 
[30] The use of the term “including” in the introductory wording of section 12(1) 
means that any record which would reveal the substance of deliberations of an 
Executive Council (Cabinet) or its committees [not just the types of records enumerated 


in the various subparagraphs of section 12(1)], qualifies for exemption under section 
12(1).4 
 


[31] A record that has never been placed before Cabinet or its committees may 
qualify for exemption under the introductory wording of section 12(1), where disclosure 
of the record would reveal the substance of deliberations of Cabinet or its committees, 


or where disclosure would permit the drawing of accurate inferences with respect to 
these deliberations.5 
 


[32] In order to meet the requirements of the introductory wording of section 12(1), 
the institution must provide sufficient evidence to establish a linkage between the 
content of the record and the actual substance of Cabinet deliberations.6 


 
[33] Concerning the introductory wording of section 12(1), I note that previous orders 
have found that: 
 


 “deliberations” refer to discussions conducted with a view towards 
making a decision;7 and 


 


 “substance” generally means more than just the subject of the 
meeting.8 


 


                                        
3 The ministry relies on Orders P-956, PO-2596, PO-2793, and PO-2053-F. 
4 Orders P-22, P-1570 and PO-2320. 
5 Orders P-361, PO-2320, PO-2554, PO-2666, PO-2707 and PO-2725. 
6 Order PO-2320. 
7 Order M-184. 
8 Orders M-703 and MO-1344. 
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[34] In Order P-131, former Commissioner Sidney B. Linden, in referring to section 
12(1), stated: 


 
"Substance" is variously defined as "essence; the material or essential part 
of a thing, as distinguished from form" (Black's Law Dictionary, 5th ed.), 


or "essential nature; essence or most important part of anything" (Oxford 
Dictionary). Black's Law Dictionary also defines "deliberation" as "the act 
or process of deliberating, the act of weighing and examining the reasons 


for and against a contemplated act or course of conduct or a choice of 
acts or means". 


 
[35] In Order 72, former Commissioner Linden considered the wording of section 


12(1) and stated:  
 


Can records that are incorporated into a Cabinet submission or records 


that are used as a basis for developing a Cabinet submission, if disclosed, 
reveal the “substance of deliberations” of the Cabinet or its committees? 
In my view, it would only be in rare and exceptional circumstances that a 


record which had never been placed before the Executive Council or its 
committees, if disclosed, would reveal the "substance of deliberations" of 
Cabinet, as required by the wording of subsection 12(1). Documents, such 


as draft reports or briefing materials not intended to be placed before 
Cabinet, would normally fall within the scope of the discretionary 
exemption provided by subsection 13(1) of the Act. 


 
[36] The information at issue in the records consists of the IBC’s position on 
automobile insurance reforms as set out in emails, letters, submission papers, briefing 
notes, and agendas exchanged between the IBC and the ministry. 


 
[37] As stated in the disclosed portions of the records, the IBC is a national industry 
association representing Canada’s private home, car and business insurers. Its member 


companies represent 90% of the property and casualty (P&C) insurance market in 
Canada. It provides submissions to the ministry to support the P&C industry and 
improve premium affordability for Ontario automobile insurance consumers.  


 
[38] Many of the emails were exchanged between numerous individuals within the 
IBC and the ministry. As well, it appears that numerous individuals from both the IBC 


and the ministry were present at the meetings where some of the records were 
discussed. 
 


[39] None of the records were prepared for Cabinet or one of its committees. As well, 
none of the records themselves were placed before these bodies.  
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[40] As well, based on my review of the records, the parties’ representations and 
IBC’s website, I find that I do not have sufficient evidence to determine that the records 


were not distributed outside of government without the appropriate confidentiality 
protections. The records set out the IBC’s position on how it would like the government 
to take additional actions to support the insurance industry. There is no indication in the 


body of any of these documents that they are not to be distributed outside of 
government. I note also, as stated above, that the IBC withdrew its objections to 
disclosure and consented to disclosure to the appellant of all of the information at issue 


in the records. 
 
[41] The IBC acts as a lobby group putting forward its proposals for suggested reform 
of the automobile insurance scheme in Ontario on behalf of its member insurance 


companies. 
 
[42] Although certain topics contained in the records may have been ultimately 


considered by Cabinet or the committee, I find that considering a topic is not the same 
as deliberating on the substance of the information contained in a record. 
 


[43] The ministry's submissions to Cabinet were made in the form of decision slide 
decks, which included recommendations which drew from the submissions of ministry 
stakeholders, including the IBC. The ministry did not provide the IPC with a copy of 


slide decks placed before Cabinet. Instead it has provided a list of Cabinet and the 
committee dates and the topics considered at the meetings. For each meeting date, it 
has only provided between one and eight words for each topic,9 with the average being 


between 3 to 4 words per topic.   
 
[44] I do not agree with the ministry that revealing the information set out or derived 
from the IBC’s materials, which are the records at issue in this appeal, would reveal the 


substance of the deliberations of Cabinet. Nor do I agree that possibly revealing 
Cabinet’s or the committee’s discussion of a topic of a record reveals the substance of 
deliberations of Cabinet or the committee. As stated above, “substance” generally 


means more than just the subject of the meeting. 
 
[45] The ministry relies on Order PO-2495. In that order, the IPC found that the 


recommendations and specific data in the record, a report of a branch of the Ministry of 
Health and Long-Term Care, was "directly incorporated into a report placed before 
Cabinet" and was exempt under the introductory words of subsection 12(1). In that 


order, the adjudicator had received confidential reply representations that satisfied her 
that the relevant portions of the report that constituted the record were directly10 
incorporated into a report placed before Cabinet.  


 


                                        
9 Excluding the words “and, of, for, in”. 
10 Emphasis in original order. 
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[46] In this appeal, I do not have sufficient evidence to find that the relevant portions 
of the records were directly incorporated into the slide decks provided to Cabinet or the 


committee. The ministry received input not only from the IBC, but also from other 
stakeholders. The ministry’s position is that the topics discussed in the records were 
incorporated into briefing materials (decision slide decks) that were used to brief 


Cabinet. The ministry has stated that the recommendations in the slide decks drew 
from the submissions from ministry stakeholders, including the IBC.  
 


[47] Although some of the information may have been, as submitted by the ministry, 
a “direct source” of the recommendations in the slide decks, I do not have sufficient 
evidence to determine what specific information in the records was deliberated upon by 
Cabinet or the committee. I find that deliberation on a topic of an item in the record is 


not the same as deliberating on the substance of the information on the records.  
 
[48] I find that I do not have sufficient evidence to determine that disclosure of the 


information in the records would reveal the substance of deliberations of Cabinet or the 
committee. Therefore, I find that the introductory wording of section 12(1) does not 
apply to exempt the records. 


  
Analysis/Findings re: section 12(1)(b) 
 


[49] To qualify for exemption under section 12(1)(b), a record must contain policy 
options or recommendations, and must have been either submitted to Cabinet or at 
least prepared for that purpose. Such records are exempt and remain exempt after a 


decision is made.11 
 
[50] Considering section 12(1)(b), I do not agree that the information identified by 
the ministry as “policy topics” is information that was submitted, or prepared for 


submission, to the Executive Council or its committees. The records were not submitted 
to Cabinet or the committee nor were they prepared for submission to these bodies. 
 


[51] I find that the ministry’s representations that recommendations from an outside 
body that may someday be the topic of a Cabinet or committee meeting is not 
information prepared for submission to Cabinet. 


 
[52] I find the ministry’s representations that the policy topics may be considered by 
the Cabinet in the future as the basis to make changes to the automobile insurance 


scheme in Ontario does not result in a finding that the exemption in section 12(1)(b) 
applies, as this section exempts from disclosure records submitted, or prepared for 
submission, to the Executive Council or its committees. 


 


                                        
11 Order PO-2320, PO-2554, PO-2677 and PO-2725. 
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[53] I agree with the appellant’s submission above that if every third parties' records 
could be labelled as  


 
…Cabinet records, Ontario's whole system of democratic open government 
devoid of having any perceived conflict of interest would be rendered 


hollow, with success going to the most effective lobby group's efforts who 
influenced their internal decision making… 


 


[54] I agree with Commissioner Linden’s findings in Order 72 that it would only be in 
rare and exceptional circumstances that a record which had never been placed before 
the Executive Council or its committees, if disclosed, would reveal the "substance of 
deliberations" of Cabinet or one of its committees. 


 
[55] In support of its section 12(1)(b) claim, the ministry states that stakeholders, 
such as the IBC, prepare briefing notes, policy papers and draft legislation for the 


purpose of the ministry subsequently submitting those same recommendations and 
policy options to Cabinet.  
 


[56] However, I note that certain IBC briefing notes12 and IBC submissions, including 
an IBC’s Pre-Budget submission13 have been disclosed in this appeal, either in part or in 
their entirety. Included in this disclosed information are some of the IBC’s policy options 


and recommendations to the ministry. 
 
[57] Concerning the IBC’s Pre-Budget submission, only one small portion of this 


record was severed. Several policy options and recommendations in this record have 
been disclosed. According to the ministry’s representations in Order PO-2919, the 
Budget is presented to Cabinet and to Cabinet committees (the Treasury 
Board/Management Board).14 Therefore, I do not accept the ministry’s submission that 


section 12(1)(b) must apply to exempt IBC’s policy options or recommendations in the 
records as they may be considered by the Cabinet in the future, as clearly the ministry 
has not claimed this exemption for all such information. 


 
[58] Accordingly, based on my review of the records and the parties’ representations, 
I find that section 12(1)(b) does not apply in this appeal. 


 
Conclusion re: section 12(1) 
 


[59] Based on my review of the records and the parties’ representations, I find that I 
do not have sufficient evidence to determine that the introductory wording of section 
12(1) or section 12(1)(b) applies. In particular, I do not have sufficient evidence to 


determine that disclosure of the records would reveal the substance of confidential 


                                        
12 Record F20 
13 Record C3  
14 A committee of Cabinet, see https://news.ontario.ca/committees/en 
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deliberations of Cabinet or its committees. From my review of the ministry’s 
representations, I find that although the topics of the records may have been 


deliberated upon, the substance of the deliberations would not be revealed by 
disclosure of the records.  
 


[60] I find  further support for this decision in the fact that currently the IBC on its 
website publishes copies of its recent briefing notes and submissions to the 
government.15 It states on its website concerning these submissions that: 


 
The following is a series of links to key reports that IBC's Ontario region 
submitted to the provincial government. IBC believes that, in the spirit of 
transparency, these reports should be easily available and accessible to 


all.   
 
[61] The IBC then provides links to its current briefing notes and submissions on its 


website. These current briefing notes and submissions are entitled: 
 


 Cutting the Red Tape: IBC’s Submission for Ontario’s Red Tape Challenge 


 
 Rate Regulation of Ontario Automobile Insurance - Briefing Note 


 


 2017 IBC Pre-Budget Submission 
 
[62] These documents contain similar types of information to that in the records, 


including recommendations and advice from the IBC on changes to legislation. The 
information on the IBC website demonstrates the IBC’s practice of making its briefing 
notes and submissions available to the public.  


 
[63] As I have found that section 12(1) does not apply to exempt the records, it is not 
necessary for me to consider whether the exception in section 12(2)(b)16 to the 


exemption applies. 
 
[64] I will now consider whether the discretionary exemption in section 13(1) applies 


to exempt the information at issue in the records. 
 


                                        
15 See http://www.ibc.ca/on/resources/reports-and-submissions 
16 Section 12(2)(b) reads: 


Despite subsection (1), a head shall not refuse under subsection (1) to disclose a record 


where, 


the Executive Council for which, or in respect of which, the record has 


been prepared consents to access being given. 
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B. Does the discretionary advice or recommendations exemption at 
section 13(1) apply to the records? 


 
[65] Section 13(1) states: 
 


A head may refuse to disclose a record where the disclosure would reveal 
advice or recommendations of a public servant, any other person 
employed in the service of an institution or a consultant retained by an 


institution. 
 
[66] The ministry submits that the IBC is a consultant retained by the institution and 
that it consulted with stakeholders including the IBC in its process of automobile 


insurance reforms.  
 
[67] The ministry refers to Order PO-3365, where the IPC held that emails and 


reports arising from meetings and communications from an expert panel engaged by 
the Financial Services Commission of Ontario (FSCO) to advise on the Statutory 
Accident Benefits Schedule and an insurance regulation constituted advice or 


recommendations. It submits that similar to the advice provided by the panel in Order 
PO-3365, the volunteer advice coming from the IBC is invaluable expertise that assists 
the government in formulating and justifying its policies. 


 
[68] The ministry states that it sometimes receives volunteer advice from industry 
groups with specialized expert knowledge and that the IBC is an industry association 


that is similar to that of a ready-made expert panel that is knowledgeable in the area of 
insurance. The ministry submits that advice, which is provided by unpaid volunteers 
who are analogous to consultants, is exempt under section 13(1). It states: 
 


[T]he IBC is volunteering its advice to the ministry on the Cabinet Topics 
and Policy Topics. This advice from the IBC originates from experts in the 
insurance industry who often make up expert panels... 


 
[69] The ministry states that before making its ultimate recommendations on those 
topics, the records at issue provide analysis on the sources of the issues and problems 


with the current system. The ministry submits that the descriptions of the issues and 
the related analysis on them are "advice" as defined by the Supreme Court of Canada in 
John Doe,17 because this information "sets forth considerations to take into account by 


the decision maker in making the decision", and also "was prepared to serve as the 
basis for making a decision between the presented options." 
 


                                        
17 John Doe v Ontario (Finance), 2014 SCC 36. 
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[70] The ministry submits that in order to decide whether to adopt a given 
recommendation, it is necessary to understand the existing issues in the automobile 


insurance system.  
 
[71] Concerning the exception in section 13(2)(a) for factual material, the ministry 


submits that this exception does not apply as any factual material in the records is 
either occasional assertions of fact or information from which inferences of advice or 
recommendations can be drawn.18 


 
[72] The appellant states that the ministry is attempting to make the IBC either a 
consultant, a ready-made expert advisory panel or a very special expert group, 
"qualifying" the IBC records for the policy advice exemption. The appellant disputes the 


ministry’s claim that disclosure could result in the IBC, an automobile insurance lobby 
group, becoming less active in routinely making its views known to the ministry and 
government. He points out that the IBC itself dropped its appeal in this case, and no 


longer claims that the records are protected either under sections 13(1) and 17(1). 
 
[73] The appellant further states that not one of those IBC records has been 


identified as specifically marked as being "confidential". He states: 
 


The key fact remains there is no evidence submitted that IBC was 


"retained" by the ministry. While paid commissioned consultants fall in the 
category along with public officials under section 13(1) offering policy 
advice, voluntary stakeholder groups do not…  


 
To extend the section 13(1) exemption claim to IBC makes a mockery of 
Ontario's democratic and conflict of interest system where stakeholder 
positions and views are not official policy advice within the government or 


paid by the government or the Minister or Premier for their positions and 
views. 
 


The ministry [forgets] that the IBC records are not their records and that 
IBC efforts are there to influence policies, not to be the records of 
government and the makers of policy and doers deciding on government 


implementation programs. 
 
Analysis/Findings 
 
[74] The purpose of section 13 is to preserve an effective and neutral public service 
by ensuring that people employed or retained by institutions are able to freely and 


frankly advise and make recommendations within the deliberative process of 
government decision-making and policy-making.19 


                                        
18 The ministry relies on Orders 24 and PO-3365. 
19 John Doe v. Ontario (Finance), 2014 SCC 36, at para. 43. 
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[75] “Advice” and “recommendations” have distinct meanings.  “Recommendations” 


refers to material that relates to a suggested course of action that will ultimately be 
accepted or rejected by the person being advised, and can be express or inferred.   
 


[76] “Advice” has a broader meaning than “recommendations”.  It includes “policy 
options”, which are lists of alternative courses of action to be accepted or rejected in 
relation to a decision that is to be made, and the public servant’s identification and 


consideration of alternative decisions that could be made.   “Advice” includes the views 
or opinions of a public servant as to the range of policy options to be considered by the 
decision maker even if they do not include a specific recommendation on which option 
to take. 20   


 
[77] “Advice” involves an evaluative analysis of information.  Neither of the terms 
“advice” or “recommendations” extends to “objective information” or factual material. 


 
[78] Advice or recommendations may be revealed in two ways: 
 


 the information itself consists of advice or recommendations 
 


 the information, if disclosed, would permit the drawing of accurate inferences 


as to the nature of the actual advice or recommendations.21 
 
[79] The application of section 13(1) is assessed as of the time the public servant or 


consultant prepared the advice or recommendations. Section 13(1) does not require the 
institution to prove that the advice or recommendation was subsequently 
communicated. Evidence of an intention to communicate is also not required for section 


13(1) to apply as that intention is inherent to the job of policy development, whether by 
a public servant or consultant.22 
 


[80] Section 13(1) covers earlier drafts of material containing advice or 
recommendations.  This is so even if the content of a draft is not included in the final 
version. The advice or recommendations contained in draft policy papers form a part of 
the deliberative process leading to a final decision and are protected by section 13(1).23  


 


                                        
20 See above at paras. 26 and 47. 
21 Orders PO-2084, PO-2028, upheld on judicial review in Ontario (Ministry of Northern Development and 
Mines) v. Ontario (Assistant Information and Privacy Commissioner), [2004] O.J. No. 163 (Div. Ct.), aff’d 


[2005] O.J. No. 4048 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 564; see also Order PO-1993, 


upheld on judicial review in Ontario (Ministry of Transportation) v. Ontario (Information and Privacy 
Commissioner), [2005] O.J. No. 4047 (C.A.), leave to appeal refused [2005] S.C.C.A. No. 563.   
22 John Doe v. Ontario (Finance), cited above, at para. 51. 
23 John Doe v. Ontario (Finance), cited above, at paras. 50-51. 
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[81] Examples of the types of information that have been found not to qualify as 
advice or recommendations include 


 
 factual or background information24 
 a supervisor’s direction to staff on how to conduct an investigation 25   


 information prepared for public dissemination26   
 
[82] The ministry relies on the findings in Order PO-3353 to support its submission 


that the IBC is a consultant retained by it under section 13(1). In this order, I find that 
the IBC is a fundamentally different organization than that of the expert panel in Order 
PO-3353.  


 
[83] In Order PO-3353, the government directed the ministry’s agency,27 the FSCO, to 
consult with the medical community and make recommendations on amendments to 


the statutory definition of catastrophic impairment, and on the qualifications and 
experience requirements for health professionals who conduct catastrophic impairment 
assessments. FSCO established a Catastrophic Impairment Expert Panel (the Expert 


Panel) to review and make recommendations on both matters. 
 
[84] The records in Order PO-3353 arose out of meetings with and communications 
from the Expert Panel members and stakeholders concerning the development and 


preparation of the Expert Panel Report. The records included advice arising out of 
proposals and comments submitted by, and discussions with, stakeholders. 
 


[85] In that order, FSCO issued a request for proposals (RFP), resulting in the 
selection of the chair of the Expert Panel who, in turn, played an active role in selecting 
the expert academics and clinicians for the panel. FSCO provided the Expert Panel with 


terms of reference which set out, among other things, the purpose and functions of the 
panel. According to the terms of reference, the Expert Panel’s deliverables consisted of 
two written reports containing specific recommendations.  


 
[86] Further, in Order PO-3553, the Superintendent of FSCO selected the chair and 
the members of the Expert Panel, in consultation with the chair. The chair and other 


panel members signed nondisclosure agreements prior to commencing work on the 
panel. The confidentiality agreement stipulated that the ministry maintains control over 
information however recorded that is a record for purposes of the confidentiality 
agreement, and that the Act applies to all records, including those held or created by 


the panel members as well as those provided to the panel by the ministry.  
 


                                        
24 Order PO-3315. 
25 Order P-363, upheld on judicial review in Ontario (Human Rights Commission) v. Ontario (Information 
and Privacy Commissioner) (March 25, 1994), Toronto Doc. 721/92 (Ont. Div. Ct.). 
26 Order PO-2677. 
27 FSCO is an institution under FIPPA. 
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[87] The agreement in Order PO-3353 between the ministry and the Expert Panel also 
contained a provision that all records were to be returned to the ministry, with no copy 


kept by the Expert Panel. 
 
[88] In Order PO-3353, Adjudicator Cathy Hamilton found that each member of the 


Expert Panel fell within the scope of the words “a consultant retained by an institution” 
appearing in section 13(1). She found that where the ministry has specifically and 
directly convened a panel of experts to provide FSCO with advice and recommendations 


on a certain subject matter, it is inconsequential that the members were unpaid 
volunteers. She found that the Expert Panel members had been engaged or “retained” 
to provide their expert services.  
 


[89] In this appeal, unlike the case in Order PO-3353, the ministry did not: 
 


 directly convene a panel of experts to provide advice and recommendations on a 


certain subject matter,  
 


 select the directors and the members of the IBC, 


 
 require the IBC to sign nondisclosure agreements prior to commencing work on 


the papers and briefing notes,  


 
 require the IBC to not retain copies of the records, and 


 
 enter into a confidentiality agreement with the IBC that stipulated that the 


ministry maintains control over information that the IBC provided to it.  


 
[90] Instead, the IBC is one of the stakeholders in the insurance industry that has 
provided its position and views to the government on automobile insurance reform. By 
withdrawing its appeal, it has agreed to the disclosure of the records to the appellant.  


 
[91] In Order PO-3353, the Expert Panel sought input from various stakeholders. The 
stakeholders in that order were not found to be consultants retained by the ministry. 


Rather, the Expert Panel in Order PO-3353 was convened and directed by the ministry 
with a mandate to consult with various stakeholders and to maintain confidentiality over 
its advice or recommendations. 


 
[92] I find that Order PO-3353 does not apply in this appeal. The IBC, as a 
representative of private insurance companies, is one of the stakeholders consulted by 


the ministry in its consideration of automobile insurance reform. The IBC, as a 
stakeholder, is not an expert panel retained by the ministry as was the case in Order 
PO-3353.  
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[93] I find that the IBC is not a consultant retained by the ministry under section 
13(1). Therefore, section 13(1) cannot apply to exempt any advice or recommendations 


provided by the IBC to the ministry. Accordingly, I find that the records are not exempt 
under section 13(1). 
 


[94] As the records are not exempt under section 13(1), there is no need for me to 
consider whether the exception in section 13(2) applies or whether the public interest 
override in section 23 applies. 


 
[95] As no mandatory exemptions apply to the records and no other discretionary 
exemptions apply, the records are not exempt and I will order them disclosed. 
 


ORDER: 
 


I order the ministry to disclose the records to the appellant by May 15, 2017 but not 
before May 9, 2017. 
 


 
Original Signed By:                                                   April 7, 2017           
Diane Smith 
Adjudicator 
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ORDER MO-1344 


 
Appeal MA-990335-1 


 


York Region District School Board 







 


[IPC Order MO-1344/October 4, 2000] 


NATURE OF THE APPEAL: 
 


The York Region District School Board (the Board) received a request under the Municipal Freedom of 


Information and Protection of Privacy Act (the Act) for access to “the minutes or records of the meeting 


of the Trustees at which they voted to 'lock out' the members of the Elementary Teachers Federation of 


Ontario York Region.”  The requester also wanted to receive “the individual record of how each Trustee 


voted.”  


 


The Board identified one responsive record, and denied access to it pursuant to section 6(1)(b) of the Act 


(in camera meeting).  The Board relied on section 207(2) of the Education Act in support of the 


exemption claim.  The Board did provide the requester with access to “the related recommendation 


reported by the Board in public session on November 26, 1998.” 


 


The requester, now the appellant, appealed the Board's decision.  


 


During mediation, the appellant raised the possible application of section 6(2)(b), which acts as an exception 


to the section 6(1) exemption if the subject matter of the in camera deliberation has been considered in a 


meeting open to the public.  The mediator also raised the possible application of section 52(3) of the Act, 


which removes certain employment and labour relations records from the scope of the Act. 


 


The appellant was advised during mediation that the record does not identify how each trustee voted on the 


“lock-out” motion. 


 


I sent an initial Notice of Inquiry to the Board and received representations on the various issues.   I then 


sent the Notice to the appellant, together with the Board’s representations, and received representations in 


response. 


 


RECORDS: 
 


The record contains the minutes of an in camera meeting of the Board held on November 9, 1998. 


 


DISCUSSION: 
 


JURISDICTION 


 


Sections 52(3)2 and 3 and 52(4) read as follows: 


 


(3) Subject to subsection (4), this Act does not apply to records collected, prepared, 


maintained or used by or on behalf of an institution in relation to any of the 


following: 


 


2. Negotiations or anticipated negotiations relating to labour relations 


or to the employment of a person by the institution between the 


institution and a person, bargaining agent or party to a proceeding 


or an anticipated proceeding. 
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3. Meetings, consultations, discussions or communications about 


labour relations or employment-related matters in which the 


institution has an interest. 


 


(4) This Act applies to the following records: 


 


1. An agreement between an institution and a trade union. 


 


2. An agreement between an institution and one or more employees 


which ends a proceeding before a court, tribunal or other entity 


relating to labour relations or to employment-related matters. 


 


3. An agreement between an institution and one or more employees 


resulting from negotiations about employment-related matters 


between the institution and the employee or employees. 


 


4. An expense account submitted by an employee of an institution to 


that institution for the purpose of seeking reimbursement for 


expenses incurred by the employee in his or her employment. 


 


Section 52(3) is record-specific and fact-specific.  If this section applies to a specific record, in the 


circumstances of a particular appeal, and none of the exceptions listed in section 52(4) are present, then the 


record is excluded from the scope of the Act. 


 


To fall within the scope of section 52(3)2, the Board must establish that: 


 


1. the records were collected, prepared, maintained or used by the Board or 


on its behalf;  and 


 


2. this collection, preparation, maintenance or usage was in relation to 


negotiations or anticipated negotiations relating to labour relations or to the 


employment of a person by the Board;  and 


 


3. these negotiations or anticipated negotiations took place or will take place 


between the Board and a person, bargaining agent or party to a 


proceeding or anticipated proceeding. 


 


[See Orders M-861 and PO-1648] 


 


To qualify under section 52(3)3, the Board must establish that: 
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1. the records were collected, prepared, maintained or used by the Board or on its 


behalf;  and 


 


2. this collection, preparation, maintenance or usage was in relation to 


meetings, consultations, discussions or communications;  and 


 


3. these meetings, consultations, discussions or communications are about 


labour relations or employment-related matters in which the Board has an 


interest. 


 


[Order P-1242] 


 


Requirement one - sections 52(3)2 and 3 


 


The Board submits that the record was collected, prepared, maintained and used by the Board.  I concur, 


and find that the first requirement of sections 52(3)2 and 3 has been established. 


 


Requirement two - section 52(3)2 


 


As far as the second requirement of section 52(3)2 is concerned, the Board submits that the record  was 


prepared and used in relation to the labour relations negotiations carried on between the Board and the 


Teachers Federation in 1998.  The Board indicates that the record at issue reflects an action taken by the 


Board at an in camera meeting, based on recommendations provided by its Negotiations Advisory 


Committee.  This committee was involved in ongoing negotiations with the Teachers Federation at that time. 


  


 


I accept the Board’s submissions that the matters discussed at the in camera meeting were properly 


considered negotiations for the purposes of section 52(3)2 of the Act .  However, the existence of these 


negotiations, and the fact that they took place, is not sufficient to satisfy the second requirement of section 


52(3)2.  


 


The Commissioner’s Office has given section 52(3) [and its equivalent provision, section 65(6), in the 


Freedom of Information and Protection of Privacy Act  (the provincial Act)] an interpretation which 


accords with the wording and accommodates the purposes of both the Acts and the amendments which 


subsequently incorporated sections 52(3)/65(6) within the statute (the Bill 7 amendments).  The subject 


matter of the sections 52(3)/65(6) exclusions – “proceedings or anticipated proceedings”, “negotiations or 


anticipated negotiations” and “employment-related matters in which the institution has an interest” - 


demonstrates that the legislature intended to protect the confidentiality of records which have the capacity to 


affect the current or future conduct of an institution in the employment and labour relations context.  This 


interpretation protects the confidentiality of past information about concluded proceedings, negotiations or 
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other employment-related matters, provided: (1) the institution can establish that the information contained in 


the records reasonably relates to current or future anticipated proceedings or negotiations; or (2) that its 


labour relations or employment interests in the information are otherwise currently engaged, or there is a 


reasonable prospect that such interests will be engaged in the future.  


 


In Order P-1618, I examined the general application of section 65(6) of the provincial Act and outlined the 


approach that must be taken in applying this section in light of the stated intent and goal of the Bill 7 


amendments.  I found the following:   


 


In my view, section 65(6) must be understood in context, taking into consideration both the 


stated intent and goal of the Labour Relations and Employment Statute Law Amendment 


Act (Bill 7) - to restore balance and stability to labour relations and to promote economic 


prosperity; and overall purposes of the Act - to provide a right of access to information 


under the control of institutions and to protect the privacy of and provide access to 


personal information held by institutions. 


 


I then went on to apply this approach to the specific provisions of section 65(6)1 of the provincial Act, 


which deal with “proceedings or anticipated proceedings”, and determined that:  


 


When proceedings are current, anticipated, or in the reasonably proximate past, in my 


view, there is a reasonable expectation that a premature disclosure of the type of records 


described in section 65(6)1 could lead to an imbalance in labour relations between the 


government and its employees.  However, when proceedings have been completed, are no 


longer anticipated, or are not in the reasonably proximate past, disclosure of these same 


records could not possibly have an impact on any labour relations issues directly related to 


these records, and different considerations should apply. 


 


My findings in Order P-1618 were upheld on judicial review in Ontario (Attorney General) v. Ontario 


(Assistant Information and Privacy Commissioner), [2000] O.J. No. 1974 (Div. Ct.), leave to appeal 


granted (June 29, 2000), Docs. M25698, M25699, M25700 (C.A.). 


 


In my view, the approach outlined in Order P-1618 and other similar orders can and should be applied in 


considering the specific requirements of section 52(3)2.  In order for section 52(3)2 to apply, the Board 


must establish that the “negotiations or anticipated negotiations” which are the subject of the record are 


current or in the reasonably proximate past so as to have some continuing potential impact on any ongoing 


labour relations issues which may be directly related to the record.  


 


The record at issue in this appeal deals with a negotiation strategy used by the Board at a time of active and 


ongoing negotiation - November 1998.  The negotiation approach taken by the Board at the November 9, 


1998 in camera meeting is public knowledge;  the request itself refers to the actual decision taken at the 
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meeting, and the negotiation strategy was in fact implemented over the course of the following two days.  


After implementation, the strategy was also the subject of considerable public debate.  I have been provided 


with the Board’s information release dated November 11, 1998, in which the Board identifies the decision it 


made in the November 9, 1998 meeting, and confirms the reasons underlying the decision.  Furthermore, 


the negotiations between the Board and the Teachers Federation, which were the subject of these 


strategies, were concluded a few weeks after the November 9, 1998 meeting.   


 


It is clear that the labour relations negotiations between the Board and the Teachers Federation, which are 


the subject matter of the record, are not current or in the reasonably proximate past - they were fully 


resolved in 1998.  The specific strategy reflected in the record, which would appear to have no ongoing 


relevance beyond the negotiations taking place at that time, was made public by the Board within two days 


of the November 9, 1998 meeting, and is widely known by the appellant and others.  For these reasons, I 


find that disclosure of the record could not reasonably have an impact on any labour relations issues directly 


related to this record, and the second requirement of section 52(3)2 has not been established. 


 


Requirement two - section 52(3)3 


 


I am satisfied that the record was prepared and used in relation to meetings, consultations, discussions or 


communications taking place in the context of the labour relations negotiations taking place in 1998, thereby 


satisfying the second requirement of section 52(3)3. 


 


Requirement three - section 52(3)3 


 


Section 52(3)3, requires that the meetings, consultations, discussions or communications must be “about 


labour relations or employment-related matters”.  


 


It is clear that the record relates to a labour relations matter, having been prepared and used in the context 


of ongoing labour relations negotiations involving the Board and the Teachers Federation.  The only 


remaining issue is whether this is a labour relations matter in which the Board “has an interest”. 


 


In this regard, the Board submits: 


 


We certainly “have an interest” as a vote to lock out elementary teachers meant our 


teaching staff were refused access to the workplace rendering [the Board] able only to 


provide a very limited service to students and parents. 


 


When I sent the Notice of Inquiry to the Board, I identified the specific requirements of section 52(3)3, 


including numerous references to previous orders which have addressed the issue of what constitutes an 


“interest”.  None of these requirements were addressed in the Board’s representations.   


The appellant, in responding to the Board’s representations, submits: 
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In summation I do not see, nor more importantly do I see in the Board’s representations, 


how a lockout which was ended almost two years [ago], which involves a contract which 


expired on August 31, 2000 has a legal interest which is current or has a reasonable 


prospect of being engaged in future. 


 


An "interest" is more than mere curiosity or concern.  An "interest" must be a legal interest in the sense that 


the matter in which the Board has an interest must have the capacity to affect the Board’s legal rights or 


obligations (see Orders M-1147 and P-1242). 


 


A number of orders have considered the application of section 52(3)3 (and its provincial equivalent in 


section 65(6)3) in circumstances where there is no reasonable prospect of the institution ‘s "legal interest" 


being engaged (see, for example, Orders P-1575, P-1586, M-1128, M-1161, PO-1718, PO-1782, PO-


1797 and PO-1814).  Specifically, this line of orders has held that an institution must establish an interest, in 


the sense that the matter has the capacity to affect its legal rights or obligations, and that there must be a 


reasonable prospect that this interest will be engaged.  The passage of time, inactivity by the parties, loss of 


forum or conclusion of a matter have all been considered in arriving at a determination of whether an 


institution has the requisite interest.  As referred to earlier, Orders P-1618, P-1627 and PO-1658, all of 


which applied this reasoning, were the subject of judicial review by the Divisional Court and were upheld in 


Ontario (Attorney General) v. Ontario (Assistant Information and Privacy Commissioner), [2000] 


O.J. No. 1974 (Div. Ct.), leave to appeal granted  (June 29, 2000), Docs. M25698, M25699, M25700 


(C.A.).  


 


For the same reasons outlined with respect to the second requirement of section 52(3)2, I find that the third 


requirement of section 52(3)3 has not been established.  The negotiations which were the subject of the 


record took place in November of 1998, and the negotiation strategy adopted by the Board was fully 


implemented and publicly disclosed at that time.  I find that labour relations matter which is the subject of the 


record is not current or in the reasonably proximate past, and I find that the passage of time and the 


conclusion of the labour relations dispute between the Board and the Teachers Federation remove any legal 


interest in the matter.  Accordingly, I find that the Board has not demonstrated that it has sufficient legal 


interest in the record to bring it within the ambit of section 52(3)3 of the Act. 


 


Therefore, I find that the record falls with the scope of the Act 


 


CLOSED MEETING 


 


Section 6(1)(b) of the Act states: 


 


A head may refuse to disclose a record, 
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that reveals the substance of deliberations of a meeting of a council, board, 


commission or other body or a committee of one of them if a statute 


authorizes holding that meeting in the absence of the public. 


 


In order to qualify for exemption under section 6(1)(b), the Board must establish that: 


 


1. a meeting of a council, board, commission or other body or a committee of one of 


them took place;  and 


 


2. that a statute authorizes the holding of this meeting in the absence of the public;  


and 


 


3. that disclosure of the record at issue would reveal the actual substance of the 


deliberations of this meeting.  (Order M-64) 


 


The first and second parts of the test for exemption under section 6(1)(b) require the Board to establish that 


a meeting was held by the Board and that it was properly held in camera (Order M-102). 


 


The Board and the appellant are both in agreement that the special meeting of the Board was held on 


November 9, 1998, and that it was held in private.  The record itself reflects the fact that the meeting was a 


private meeting.   


 


The Board refers to its authority under section 207(2)(d) of the Education Act as the statute which 


authorizes the holding of the meeting in the absence of the public.   


 


Section 207(2)(d) of the Education Act provides: 


 


A meeting of a committee of a board, including a committee of the whole board, may be 


closed to the public when the subject-matter under consideration involves, 


 


decisions in respect of negotiations with employees of the board; 


 


As discussed above, the subject-matter of the meeting was labour relations negotiations as referred to in 


section 207(2)d of the Education Act.  I am satisfied that section 207(2) of the Education Act authorizes 


the holding of meetings in the absence of the public, and that an in camera meeting to deal with negotiation 


strategies was held by the Board on November 9, 1998.  Therefore, the first and second requirements of 


the test have been established. 


 


To satisfy the third requirement of the test, the Board must establish that disclosure of the record would 


reveal the actual substance of the deliberations of this in camera meeting.  As I found in Order M-98, the 
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third requirement would not be satisfied if the disclosure would merely reveal the subject of the 


deliberations and not their substance (see also Order M-703).  “deliberations” in the context of section 


6(1)(b) means discussions which have been conducted with a view to making a decision (Orders M-184, 


M-196 and M-385) 


 


The Board submits that: 


 


... it was our choice to apply the exemption and deny access ... despite the lack of real 


information value within the record in question.   


 


There simply wasn’t much information in the record to deny but there was a great loss to 


the Board should it have to allow access to records traditionally protected under methods 


that ensure the highest degree of privacy and confidentiality. 


 


The Board does not specifically address the third part of the test in its representations.  It appears to take 


the position that the fact that the meeting was held in camera and that the Board was authorized to hold the 


meeting in camera is sufficient to support the section 6(1)(b) exemption claim.  


 


It is clear from the wording of the statute and from previous orders that to qualify for exemption under 


section 6(1)(b) requires more than simply the authority to hold a meeting in the absence of the public.  The 


Act specifically requires that the record at issue must reveal the substance of deliberations which took place 


at the meeting.  The Board voices no concern that the actual negotiation strategy would be identified through 


disclosure of the record.  In fact, the Board itself disclosed its strategy two days after adopting it at the 


November 9, 1998 meeting.  Rather, the Board objects to the fact that disclosure of the record would 


reveal information not previously disclosed.  Specifically, the Board states: 


 


...  Those [the withheld] information elements are protected under the Education Act and 


subsequently by [the Act] such as the names of the Trustees in attendance, the approval of 


the agenda, the recommendation and the action and the mover and seconder for each.  This 


is what is normally recorded during in camera meetings.  Because voting to lock out striking 


teachers is a very sensitive matter and because of the requirements under both acts to treat 


such matters with utmost confidentiality, this board saw no other alternative but to deny 


access to this record. 


 


The British Columbia Information and Privacy Commissioner David Loukidelis  recently dealt with a similar 


issue involving the decision by a local Police Board to deny access to the entire minutes of certain in 


camera meetings (Order 00-14).  Commissioner Loukidelis discussed the meaning of the phrase the 


“substance of deliberations” in section 12(3)(b) of the British Columbia statute, which reads as follows: 


 







 - 9 - 


 


 


 


 
 


 


 [IPC Order MO-1344/October 4, 2000] 


12(3)  The head of a local public body may refuse to disclose to an applicant information 


that would reveal 


 


(b) the substance of deliberations of a meeting of its elected officials 


or of its governing body or a committee of its governing body, if 


an Act or a regulation under this Act authorizes the holding of that 


meeting in the absence of the public. 


 


Commissioner Loukidelis made the following comments:  


 


The discretionary s. 12(3)(b) exception is not as broad as the Board would have it.  It 


protects only information - not “records’ - the disclosure of which would reveal the 


“substance of deliberations” of an in camera Board meeting.  Section 12(3)(b) does not 


necessarily allow the Board to refuse to disclose records because they “refer to matters 


discussed” in camera.  Nor does s. 12(3)(b) allow a local public body to “withhold in 


camera records”, whatever they may be.  The section does not create a class-based 


exception that excludes records of, or related to, in camera meetings.  There is a clear 


distinction between “information” and the “records” in which information is found.  The duty 


under s. 4(2) of the Act to sever records, and disclose information not covered by one of 


the Act’s exceptions, applies to records which contain information protected by s. 


12(3)(b). 


... 


 


In this case, certainly, s. 12(3)(b) does not authorize the Board to refuse to disclose the 


meeting minutes in their entirety.  The Board withheld every iota of information, right down 


to the names of the Board members attending each meeting, the dates and times of each 


meeting, the location of each meeting, and so on.  Disclosure of the identities of those 


attending a meeting, or details as to its time and location, would not - absent evidence to 


the contrary in a given case - reveal the “substance” of the “deliberations” of the meeting. 


 


Nor would disclosure of the subjects dealt with at the Board meetings here in question - 


regardless of whether a matter was presented to the Board for information or for discussion 


and action - reveal the substance of the Board’s deliberations on those subjects.  There 


may be cases where disclosure of a subject of an in camera meeting would, of itself, reveal 


the substance of the deliberations of the governing body.  It may be possible, for example, 


to combine knowledge of the subject matter with other, publically available, information, 


such that disclosure of the subject matter itself amounts to disclosure of the “substance of 


deliberations”.  The Board has not supplied any evidence or argument that would permit me 


to decide that this is the case here. 


... 
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Apart from the scheduling, attendance and subject matter information discussed above, 


however, the information in the records qualifies for protection under s. 12(3)(b).  The 


balance of the information conveys which Board members made what motions, the debate 


on various matters, and the Board’s decisions on specific issues.  The rest of the records 


would, if disclosed, clearly reveal the “substance of deliberations” of the in camera 


meetings.  ... 


 


Although section 12(3)(b) of the British Columbia statute refers to the non-disclosure of “information” that 


would reveal the substance of the deliberations, and section 6(1)(b) of the Act refers to the non-disclosure 


of a “record”, it is important to consider the section 6(1)(b) exemption claim in the context of the severance 


requirements of section 4(2) of the Act, which reads as follows: 


 


4(2)  Where an institution receives a request for access to a record that contains 


information that falls within one of the exemptions under sections 6 to 15, the head 


shall disclose as much of the record as can reasonably be severed without 


disclosing the information that falls under one of the exemptions. (emphasis 


added)   


   


The effect of section 4(2) of the Act is to require the Board to deny access only to the information  which 


falls under the exemption in section 6(1)(b) of the Act, and for this reason the findings of Commissioner 


Loukidelis are relevant.  The Board in this appeal must review the record and determine what information 


would reveal the substance of the deliberations and, subject to the other requirements being met, it may 


exclude those portions from disclosure.  The Board may not, however, apply the exemption to information 


which does not disclose the substance of the deliberations.      


 


The record at issue in this appeal identifies the date of the special Board meeting, the trustees who attended 


and those who sent regrets, and the three subjects dealt with at the meeting. The first and third subjects are 


the standard agenda approval and adjournment items normally associated with meetings of this nature, 


whether held in camera or otherwise.  The remaining subject concerns with the recommendation received 


from the Board’s Negotiations Advisory Committee. 


 


Applying the reasoning outlined by Commissioner Loukidelis, I find that disclosure of the top portion of the 


record containing the date and those attending and not attending the meeting, as well as the headings listing 


the three subjects discussed at the meeting, would not disclose the substance of the deliberations of the 


Board at this meeting, and do not qualify for exemption under section 6(1)(b).  The other information 


contained under the first and third subject headings falls outside the scope of the appellant’s request. 


 


The information remaining under the second subject heading is: (1) the mover and seconder of a motion; (2) 


the content of a motion dealing with the recommendation of the Negotiations Advisory Committee; and (3) 
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the outcome of the motion.  The minutes do not reflect any discussions related to the recommendation, nor 


are the voting records of individual Trustees identified.  I find that disclosing the information falling under 


categories (2) and (3) would not reveal the substance of any deliberations taking place in that context, and 


this information does not qualify for exemption under section 6(1)(b).  I should also note that the content of 


the recommendation and the outcome of the motion dealing with it have been made public by the Board and 


are known to both the appellant and others.   


 


Disclosure of the names of the movers and seconders of motions were found by Commissioner Loukidelis 


to reveal the substance of deliberations of the in camera meetings at issue in his appeal.  Similarly, I find 


that the disclosure of the identity of the Trustees who moved and seconded the motion concerning the 


recommendation of the Negotiations Advisory Committee would reveal the position these individuals took 


on the recommendation, and this is sufficient to bring their identities within the scope of section 6(1)(b).  I 


recognize that there are instances where movers and seconders vote in opposition to a motion, but this is 


clearly not the norm.  In my view, absent evidence to the contrary, it is reasonable to conclude that the 


individuals moving and seconding a motion are active supporters of the content of the motion itself, and that 


disclosure of their identities would disclose the fact that their active support was a part of the deliberations 


which took place at the meeting. 


 


As far as section 6(2)(b) is concerned, although some of the details discussed at the in camera meeting 


were subsequently announced to the public, I have been provided with no evidence that the subject matter 


of this meeting was discussed at a public meeting of the Board, as required in order to fall within the scope 


of this exception.  As far as the identity of the mover and seconder of the motion dealing with the 


Negotiation Committee recommendation is concerned, the appellant does not suggest, nor is there any 


evidence to establish, that this information was considered or revealed at a public meeting.  Accordingly, I 


find that section 6(2)(b) has no application in the circumstances of this appeal. 


 


The Board refers to the discretion it exercised in considering whether or not to release the record to the 


appellant.  The Board’s representations focus on its view that disclosure would set a  “problematic 


precedent”, and that: 


 


There simply wasn’t much information in the record to deny but there was a great loss to 


the Board should it have to allow access to records traditionally protected [by] methods 


that ensure the highest degree of privacy and confidentiality.  


 


As pointed out by Commissioner Loukidelis, section 6(1)(b) does not create a class-based exemption.  


Records created in the context of a valid in camera meeting are not automatically exempt simply because of 


the nature of the meeting.  The Board must examine the actual information contained in a specific record, 


determine whether it reveals the substance of deliberations which took place at the meeting and, if so, 


determine whether the discretionary exemption claim should be applied in the particular circumstances. 
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In this appeal, the Board has provided representations which satisfy me that the identities of the mover and 


seconder of the motion were of particular sensitivity as indicators of how these Trustees voted.  I am 


satisfied that the Board has properly exercised its discretion as far as the names of the mover and seconder 


are concerned in the circumstances of this appeal.  However, I would remind the Board that the exercise of 


the discretion to release or not to release a record in a particular circumstance does not bind the Board in 


future decisions, and my decision in this appeal should not be interpreted to mean that the identity of movers 


and seconders of motions at in camera meetings would always qualify for exemption under section 6(1)(b) 


of the Act. 


 


In his representations, the appellant states: 


 


I also think there is an argument to be made that these records should be disclosed under 


[section] 5(1) of the Act.  The Board in its representations clearly raises, as they did to the 


public through the media, the question of public, in this case student, safety.  In their words 


the Board was motivated because they could not “assure student safety or effectively 


support and provide services”.  On this basis alone the record should be revealed. 


    


Without getting into a discussion of the whether section 5(1) can be considered in the context of an appeal, I 


will simply state that section 5(1) simply has no relevance in the context of this appeal.  The record would 


clearly not contain “a grave environmental, health or safety hazard to the public”, as required in order to fall 


within the scope of this section of the Act. 


 


ORDER: 
 


2. I order the Board to disclose the top portion of the record identifying the date of the meeting and 


those trustees attending and not attending the meeting, the three headings identifying the subjects 


dealt with at the meeting, and the motion and outcome for the second item.  I have attached a 


highlighted version of the record with the copy of this order sent to the Freedom of Information Co-


ordinator at the Board which identifies the portions that should be disclosed.  Disclosure must take 


place by October 20, 2000. 


 


3. I uphold the Board’s decision to deny access to the remaining parts of the record. 


 


4. In order to verify compliance with the terms of Provision 1 above, I reserve the right to require the 


Board to provide me with a copy of the record disclosed to the appellant. 
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Original signed by:                                                                  October 4, 2000                         


Tom Mitchinson 


Assistant Commissioner 
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CITY OF LETHBRIDGE 


 
 


Case File Number F5720 
 
 


Office URL:  www.oipc.ab.ca   
 


Summary:  Under the Freedom of Information and Protection of Privacy Act (the 
“Act”), the Applicant asked the City of Lethbridge (the “Public Body”) for documents 
regarding its purchase of certain investments that became “frozen” in August 2007 when 


the market for them ceased functioning, for records dealing with the fact that the 
investment would not be fully redeemed at maturity, for documents reflecting the sale of 


the Public Body’s investments, and for certain minutes of in camera meetings. 
 
The Public Body gave the Applicant access to most of the requested information, but 


withheld portions of the meeting minutes under section 23 (local public body 
confidences) and section 24 (advice, etc.).  The Applicant requested a review of the 


Public Body’s decision to withhold the information, as well as a review of the adequacy 
of its search for responsive records.  He also raised the possibility that disclosure of the 
withheld information was required under section 32 of the Act (disclosure in the public 


interest).   
 


The Adjudicator found that the Public Body had made every reasonable effort to search 
for records responsive to the Applicant’s access request, and had met its duty to assist the 
Applicant under section 10(1) of the Act.   


 
The Adjudicator found that the Public Body had properly applied section 24(1) of the Act 


to some, but not all, of the information in the meeting minutes, as disclosure could 
reasonably be expected to reveal advice, proposals, recommendations, analyses or policy 
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options developed by or for the Public Body, or consultations or deliberations involving 
its officers or employees. 


 
The Adjudicator also found that the Public Body had properly applied section 23(1) of 


the Act to the same information in the meeting minutes, as disclosure could reasonably be 
expected to reveal the substance of deliberations of meetings of the Public Body’s elected 
officials or governing body or committee of its governing body, the Municipal 


Government Act and FOIP Regulation authorized the holding of those meetings in the 
absence of the public, and the subject-matters of the deliberations were not considered in 


meetings open to the public. 
 
The Adjudicator accordingly confirmed the decision of the Public Body to refuse the 


Applicant access to the information falling within the terms of sections 23(1) and 24(1) of 
the Act.  Conversely, he required the Public Body to give the Applicant access to the 


information that did not fall within the scope of either of those sections. 
 
Statutes and Regulation Cited:  AB: Freedom of Information and Protection of Privacy 


Act, R.S.A. 2000, c. F-25, ss. 10(1), 17, 22(1), 23, 23(1), 23(1)(b), 23(2), 23(2)(a), 24, 
24(1), 24(1)(a), 24(1)(b), 24(1)(b)(i), 24(2), 24(2)(b), 24(2)(f), 32, 32(1)(b), 71(1), 72, 


72(2)(a) and 72(2)(b); Municipal Government Act, R.S.A. 2000, c. M-26, ss. 180, 181, 
197, 197(2) and 250(2); Freedom of Information and Protection of Privacy Regulation, 
Alta Reg. 186/2008, ss. 18, 18(1), 18(1)(c), 18(1)(e) and 18(2).  CAN: Companies’ 


Creditors Arrangement Act, R.S.C. 1985, c. C-36.  BC: Freedom of Information and 
Protection of Privacy Act, R.S.B.C. 1996, c. 165, s. 12(1). 


 


Orders Cited:  AB: Orders 96-006, 97-007, 99-001, 2001-016, 2001-040, F2003-001, 
F2004-024, F2004-026, F2005-019, F2006-010, F2007-013, F2007-029, F2009-040, 


F2012-10 and F2012-17.   
 


Cases Cited:  BC: Aquasource Ltd. v. British Columbia (Information and Privacy 
Commission) (1998), 8 Admin. L.R. (3d) 236 (B.C. C.A.); British Columbia (Attorney 
General) v. British Columbia (Information and Privacy Commissioner), 2011 BCSC 112. 


 
I. BACKGROUND 


 
[para 1]     The following excerpt from an information release, which was issued by the 
City of Lethbridge (the “Public Body” or the “City”) on November 30, 2009, provides 


some necessary context for this inquiry: 
 


Prior to August 2007, the City invested a portion of it’s [sic] portfolio in Asset 
Backed Commercial Paper (ABCP).  These investments carried the highest short 
term rating of the Dominion Bond Rating Service – R1High.  Investments with 
an R1 High rating are considered prime credit quality.  In August 2007, the 
Canadian market for ABCP ceased functioning and the investments were frozen 
while the Pan Canadian Investors Committee attempted to restructure the 
investments.  The City of Lethbridge held $30.2M or one tenth of 1% of the 
$32B in frozen ABCP investments nationwide. 
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The ACBP restructuring led by Pan Canadian Investors Committee was 
successfully completed on January 21, 2009.  As a result of the restructuring, the 
City of Lethbridge has received new replacement notes with the face value 
approximating the original ABCP investments in the amount of $30.2M. 


 


[para 2]     The Public Body’s investments made in Asset Backed Commercial Paper were 
placed with the National Bank of Canada, although various other financial institutions 


had assisted other investors.  After the investments became frozen by virtue of a 
“standstill agreement” under which investors agreed not to precipitate a default in any of 
the investments, the Pan-Canadian Investors Committee – also called the “Crawford 


Committee” – presented a plan of compromise and arrangement to investors in March 
2008, as contemplated by the Companies’ Creditors Arrangement Act, and in respect of 


which the investors voted in April 2008.  The plan was approved by a majority of 
investors, and then sanctioned by the Ontario Superior Court of Justice in June 2008.  
There were then appeals by certain parties to the Ontario Court of Appeal and the 


Supreme Court of Canada, but they were not successful.  Final completion of the 
creditors arrangement occurred in January 2009, as noted in the excerpt above. 


 
[para 3]     The Applicant explains that the arrangement included releases of liability of 
all financial institutions involved, including liability based on fraud.  Having said this, 


there remained a “fraud carve-out” for investors who wished to pursue limited claims in 
fraud against investment dealers.  The Public Body did not choose to rely on the fraud 


carve-out.    
 
[para 4]     In an undated Request to Access Information form (which was received by the 


Public Body on January 17, 2011, according to an Access Request Processing Summary), 
twenty-one individuals asked for records relating to the above matter under the Freedom 


of Information and Protection of Privacy Act (the “Act” or “FOIP Act”).  They are 
represented in this review and inquiry by one particular individual (whom I shall call the 
“Applicant” in the singular, even though there is actually more than one applicant).  The 


Request to Access Information form submitted by the Applicant in 2011 referred to and 
attached a similar form that had been submitted by his father in 2009, and the Applicant 


thereby repeated the access request that had been made by his father.  The earlier access 
request had become the subject of an inquiry, but the inquiry was not concluded because 
the Applicant’s father passed away partway through it.   


 
[para 5]     The repeated identical access request was as follows: 


 
See attached letter for more complete descriptions of the 4 categories of records 
sought. 


 
1. Documents respecting purchase of investments in what became known as the 


“frozen” asset investments – including original request for quotes, responses 
and slips reflecting investments. 
 


2. Specific records “dealing” with notice of failure of maturity of notes as 
noted in attached letter 
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3. Sale of all investments between June 2007 and August 2008 with particulars 
 


4. Minutes of City Council in camera dealing with notices and instructions. 


 
The attached letter referenced above was a letter that the Applicant’s father had included 
at the time of his access request, which the Applicant re-included with his own access 


request.  The letter clarified or narrowed what the Applicant’s father, and now the 
Applicant, wanted to receive by way of the access request.  


 
[para 6]     By letter dated February 1, 2011, the Public Body gave the Applicant access to 
much of the requested information, but withheld the remaining information under 


section 17 (disclosure harmful to personal privacy), section 23 (local public body 
confidences) and section 24 (advice, etc.).  It also indicated that there was no information 


responsive to item 3 of the access request reproduced above. 
 
[para 7]     In a form dated April 1, 2011, the Applicant requested a review of the Public 


Body’s decision to withhold information, as well as a review of the adequacy of its search 
for responsive records.  He also raised the possibility that disclosure was required under 


section 32 of the Act (disclosure in the public interest). 
 
[para 8]     The Commissioner authorized a portfolio officer to investigate and try to settle 


the matter.  This was partly successful, in that the Public Body agreed to disclose the 
information that it had withheld under section 17 of the Act.  As it continued to withhold 


information under sections 23 and 24, the Applicant requested an inquiry in a form dated 
June 29, 2011.  A written inquiry was set down. 
 


II. RECORDS AT ISSUE 


 


[para 9]     The records at issue consist of redacted portions of 20 pages of minutes of 
meetings of the Public Body’s City Council and an Audit Committee of that Council.  
While these minutes were numbered pages 24 to 43 in the package of records released to 


the Applicant, I will refer to them as pages 1 to 20, as set out in the Index of Records 
prepared by the Public Body. 


 
III. ISSUES 


 


[para 10]     The Notice of Inquiry, dated January 23, 2012, set out the following issues, 
although I have placed them in a slightly different sequence for the purpose of this Order: 


 
Did the Public Body meet its duty to assist the Applicant under section 10(1) of 
the Act? 


 
Did the Public Body properly apply section 24(1) of the Act (advice, etc.) to the 


information/records? 
 


Did the Public Body properly apply section 23(1) of the Act (local public body 


confidences) to the records/information? 
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Does section 32 of the Act require the Public Body to disclose the 
records/information in the public interest? 


 


IV. DISCUSSION OF ISSUES 


 
A. Did the Public Body meet its duty to assist the Applicant under section 10(1) 


of the Act? 


 


[para 11]     Section 10(1) of the Act reads as follows: 


 
10(1)  The head of a public body must make every reasonable effort to assist 
applicants and to respond to each applicant openly, accurately and 


completely. 
 


[para 12]     The Notice of Inquiry stated that the issue under section 10(1) of the Act was 
in relation to whether the Public Body conducted an adequate search for responsive 
records.  A public body’s duty to assist an applicant under section 10(1) includes the 


obligation to conduct an adequate search (Order 2001-016 at para. 13; Order F2007-029 
at para. 50).  The Public Body has the burden of proving that it conducted an adequate 


search, as it is in the best position to provide evidence of the adequacy of its search and to 
explain the steps that it has taken to assist the applicant within the meaning of section 
10(1) (Order F2005-019 at para. 7; Order F2007-029 at para. 46).  


 
[para 13]     In his initial submission, the Applicant raised particular concerns.  One of 


them was that the Public Body may have misunderstood the request for information set 
out in item 3 of the Applicant’s access request.  However, following the Public Body’s 
explanation, the Applicant withdrew this concern.  I will therefore deal with only the 


remaining ones.  
 


[para 14]    The letter included with the Applicant’s access request indicated that he 
sought, in the context of item 2 on the Request to Access Information form, the “Record 
of the first notice that the investments purchased at discount would not be able to be fully 


redeemed at the maturity date (a letter or notation or other communica tion)”.  The 
Applicant believes that the Public Body overlooked the responsive record because the 


earliest record provided to him consists of minutes of the Audit Committee, dated 
September 6, 2007, yet the investments in question became frozen by virtue of the 
standstill agreement earlier in the summer, and the Crawford Committee issued a 


communiqué on August 16, 2007.  He presumes that the communiqué reached the Public 
Body shortly afterwards, and that its receipt would have precipitated the creation of 


written records dealing with the matter.  
 
[para 15]     The Public Body responds that the communiqué issued by the Crawford 


Committee was in the form of a public release, not a communication to each investment 
holder.  The Public Body says that its FOIP coordinator interviewed the City Treasurer, 


who indicated that he was directly and specifically notified about the frozen investments 
by telephone in August 2007, but that he created no written records at that time.  As for 
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the Public Body’s search, more generally, for records created prior to the meeting of the 
Audit Committee on September 6, 2007, the Public Body states that its FOIP Coordinator 


asked other City officials whether they had any responsive records, but they did not.  The 
Public Body further explains that the first meeting of the Audit Committee, following the 


freezing of the investments in mid-August, was on September 6, 2007, at which time the 
City Treasurer reported on the matter and the first written record pertaining to it was 
created by the Public Body. 


 
[para 16]     I accept the Public Body’s explanation regarding its search for the record of 


the first notice that the investments in Asset Backed Commercial Paper would not be able 
to be fully redeemed at the maturity date.  Because the direct and specific notice to the 
Public Body was made verbally to the City Treasurer, and he did not record anything 


about that verbal notice, there is no responsive letter, notation or other communication in 
this regard.   


 
[para 17]     The Applicant questions why he did not at least receive a copy of the 
communiqué of August 16, 2007 in response to his access request, if that is also what 


alerted the Public Body to the frozen investments.  The Public Body has a copy, as it 
provided one in the course of this inquiry.  The Public Body responds that it considered it 


sufficient to provide the Applicant with a copy of its own news release of November 30, 
2009, which I partly excerpted at the outset of this Order.  That document included 
“frequently asked questions”, one of which indicates that the Public Body became aware 


that its investments were at risk in August 2007.  While it would have been more 
appropriate for the Public Body to disclose the actual communiqué of August 16, 2007 to 


the Applicant, I find that it made a reasonable effort to respond to the Applicant’s request 
for information about the “first notice” openly, accurately and completely, as required by 
section 10(1).  It provided a record indicating that the first notice was in August 2007. 


 
[para 18]     In short, the fact that the Public Body neglected to provide a copy of the 


communiqué in response to item 2 of the Applicant’s access request does not mean that it 
failed to adequately search for records.  Section 10(1) requires that a public body make 
every reasonable effort to locate responsive records, which does not require perfection 


(Order F2003-001 at para. 40).  
 


[para 19]     Another of the Applicant’s concerns regarding the Public Body’s search for 
records arises from the fact that he received more meeting minutes in response to his 
access request in 2011 than his father received in response to his identica l access request 


in 2009.  The Applicant submits that, if records were overlooked in 2009, the Public 
Body’s system for locating responsive records must be flawed. 


 
[para 20]     The Public Body responds that the number of meeting minutes responsive to 
the 2009 and 2011 access requests differed because the Applicant neglected to include 


the third page of the letter that had been attached to his father’s access request.  The 
Public Body says that only the first two pages of that letter, which provided more 


complete descriptions of the four categories of records set out on the Request to Access 
Information form, were included with the Applicant’s own access request.  On the form, 
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item 4 referred broadly to the “Minutes of City Council in camera dealing with notices 
and instructions”, whereas page 3 of the letter written by the Applicant’s father described 


the records sought, as follows:   
 


4. Minutes of the in camera meetings that originally discussed the freezing of 
the investment(s), and minutes of the in camera meeting that determined the 
approval of the Crawford and/or Pan Canadian Committee proposals to be 
presented to Ontario Courts.  I am only interested in the first recorded 
minutes relating to the freezing of the investments – and in the second part, 
to minutes that reflect the necessary approval and vote of the City that was 
made in March or April of 2008.  The original detailing of the investment 
maturity limitations would have been discussed in August, September or 
October. 


 


[para 21]     I find that the foregoing narrowed the meeting minutes that were responsive 
to the access request of the Applicant’s father, but not the Applicant’s own access 


request.  The Applicant suggests that he must have included page 3 of his father’s letter 
with his own access request, given that the Public Body’s response to him included a 
response to item 4, which is what appeared on page 3, as reproduced above.  However, 


the Request to Access Information form also referred to item 4, meaning that there was 
nonetheless an item 4 in respect of which the Public Body could respond in the context of 


the Applicant’s access request.  Apart from noting the response to item 4 in the package 
released to him, the Applicant does not insist that he included page 3 of his father’s letter 
with his own access request.  I prefer to rely on what the Public Body states that it 


received (given that it is in possession of what it received) as opposed to what the 
Applicant may believe that he sent (which he no longer possesses, given that it was sent).    


 
[para 22]     Finally, the Applicant notes that some of the records provided to his father in 
2009 differ in presentation from those provided to him.  Specifically, the font and style of 


the headers of certain minutes are not the same, and some information disclosed to his 
father was redacted in the minutes provided to the Applicant.  He acknowledges that the 


differences may not be meaningful, in that they may be the result of the way in which the 
records were copied, and the way in which they were redacted in order to withhold 
information unrelated to the access request. 


 
[para 23]     I find that the differences are indeed not meaningful.  The substantive content 


of the meeting minutes disclosed to the Applicant’s father (which the Applicant 
submitted for the purpose of this inquiry) is the same as that in the corresponding records 
at issue in this inquiry.  The Public Body explains that there are differences in the font 


and style of certain headers because different staff responded to the two access requests.  
Some staff members print the minutes off with a City logo and stylized header, while 


others do not.  As for the different redactions, the information disclosed to the 
Applicant’s father, but not disclosed to him, is information that is really not responsive to 
either of the two access requests.  For instance the words “Call to Order”, which the 


Public Body was free to disclose to the Applicant’s father even though not responsive, 
were not disclosed to the Applicant.           
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[para 24]     I conclude that the Public Body met its duty to assist the Applicant under 
section 10(1) of the Act, and in particular, made every reasonable effort to search for 


records responsive to the Applicant’s access request.   
 


B. Did the Public Body properly apply section 24(1) of the Act (advice, etc.) to 


the information/records? 
 


[para 25]     Section 24 of the Act reads, in part, as follows: 
 


24(1) The head of a public body may refuse to disclose information to an 
applicant if the disclosure could reasonably be expected to reveal 
 


(a) advice, proposals, recommendations, analyses or policy options 
developed by or for a public body or a member of the Executive Council, 


 
(b) consultations or deliberations involving 
 


(i) officers or employees of a public body, 
… 


 
(2) This section does not apply to information that 


… 


 
(b) is a statement of the reasons for a decision that is made in the exercise 


of a discretionary power or an adjudicative function, 
… 
 


(f) is an instruction or guideline issued to the officers or employees of a 
public body, or 


… 
 
[para 26]     Under section 71(1) of the Act, the Public Body has the burden of proving 


that the Applicant has no right of access to the information that it withheld under 
section 24. 


 
1. Does the information at issue fall within the terms of section 24(1)? 


 


[para 27]     Section 24(2) of the Act states that section 24 does not apply to certain 
information, meaning that the Public Body cannot withhold that information in reliance 


on that section.  The Applicant raises the possibility that sections 24(2)(b) and/or 24(2)(f) 
are engaged in this inquiry, but I find that they are not.  On my review of the redacted 
portions of the meeting minutes, I find that there are no statements of the reasons for a 


decision that was made in the exercise of a discretionary power or an adjudicative 
function on the part of the Public Body.  There is also no instruction or guideline that 


appears in the minutes and that was issued to the officers or employees of the Public 
Body.  As discussed below, the minutes primarily summarize information provided by 
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City officials and questions raised by City Council or the Audit Committee.  The Public 
Body notes that an instruction or guideline, which arose out of this matter and was 


eventually issued to its officers and employees, was a new Investment Policy.  The Public 
Body included a copy with its submissions, but neither the policy nor a summary of it 


appears in the minutes themselves. 
 
[para 28]     The Public Body withheld all of the information at issue under both sections 


24(1)(a) and 24(1)(b) of the Act.  The respective tests for withholding information under 
these two sections have been summarized as follows: 


 
In Order 96-006, the former Commissioner established a test to determine whether 
information is advice, recommendations, analyses or policy options within the scope of 
section 24(1)(a).  He said: 
 


Accordingly, in determining whether section 23(1)(a) [now section 24(1)(a)] will 
be applicable to information, the advice, proposals, recommendations, analyses 
or policy options (“advice”) must meet the following criteria. 
 
The [advice, proposals, recommendations, analyses and policy options] should: 
 


i. be sought or expected, or be part of the responsibility of a person by 
virtue of that person's position, 
 
ii. be directed toward taking an action, 
 
iii. be made to someone who can take or implement the action. 


 
The three part test adopted by the former Commissioner Clark in Order 96-006 assists 
one to determine when advice, proposals, recommendations, analyses or policy options 
are “developed by or for a public body” within the terms of section 24(1)(a). 
 


(Order F2012-17 at para. 168) 


 
and  
 
A consultation within the terms of section 24(1)(b) takes place when one of the persons 
enumerated in that provision solicits information of the kind subject to section 24(1)(a) 
regarding that decision or action.  A deliberation for the purposes of section 24(1)(b) 
takes place when a decision maker (or decision makers) weighs the reasons for or against 
a particular decision or action.  Section 24(1)(b) protects the decision maker’s request for 
advice or views to assist him or her in making the decision, and any information that 
would otherwise reveal the considerations involved in making the decision.  Moreover, 
like section 24(1)(a), section 24(1)(b) does not apply so as to protect the final decision, 
but rather, the process by which a decision maker makes a decision. 


 
(Order F2012-10 at para. 37) 


 


[para 29]     The Public Body submits that the information that it withheld in the meeting 
minutes falls within the terms of section 24(1) on the basis that “Council was gathering, 
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analyzing, consulting, obtaining advice, discussing and deliberating in-camera to 
formulate an agreement with National Bank and to draft a new investment policy”.  The 


Applicant argues that it is unlikely that all of the withheld information is advice, etc., as 
much of it is presumably “mere” information.    


 
[para 30]     Indeed, section 24(1)(a) generally does not apply to the bare recitation of 
facts or summaries of information; these may only be withheld if they are sufficiently 


interwoven with information that constitutes advice, etc. so that they cannot reasonably 
be considered separate or distinct (Order 99-001 at paras. 17-18; Order F2007-013 at 


para. 108).  These same principles apply in the context of consultations and deliberations 
under section 24(1)(b) (Order 96-006 at p. 10 or para. 50; Order F2004-026 at para. 78).  
Further, section 24(1) generally does not permit a public body to withhold the fact that 


advice was sought or given on a particular topic, or that consultations or deliberations on 
a particular topic took place; topics may only be withheld if their indication would, in and 


of itself, reveal the content of the advice or the content of the consultations or 
deliberations (Order F2004-026 at para. 71).   
 


[para 31]     I find that some of the information that the Public Body withheld in the 
meeting minutes consists of background facts, or mere indications of topics, which do not 


fall within the scope of section 24(1).  The minutes themselves say that much of the 
information in them is being conveyed by various City officials by way of an “update”, as 
“background”, “for information only”, as an “overview of the current status”, or to 


“report” on events that have already occurred.  At other times, the minutes note that a 
City official “advised” City Council of something, but the verb is often used in the sense 


of “informed”.  In all of the foregoing instances, no course of action is being suggested, 
but rather background facts and summaries of information are simply being conveyed.  
As noted by the Public Body itself, a compilation of facts is also not an “analysis”, within 


the meaning of section 24(1)(a), but merely a first step that may subsequently form the 
basis of an analysis (Order 97-007 at para. 42). 


 
[para 32]     There is an instance on page 2 of the minutes where it is noted that certain 
“options” are being considered by the Public Body’s Finance Department, but the options 


are not actually set out.  I also find that the topic alone does not reveal what those options 
might be.  On page 5 of the minutes, there is an indication that City Council discussed the 


“pros and cons” of two things, but those pros and cons are not listed (with one exception 
soon noted below).  On page 6, there is a reference to the “reasons” for something, but 
again, those reasons are not actually provided.  I accordingly find that the foregoing 


information generally does not fall within the terms of section 24(1).  The exception on 
page 5 is that the last sentence withheld by the Public Body sets out a consideration of 


City Council in relation to one of the two topics being discussed, and it therefore reveals 
consultations or deliberations within the terms of section 24(1)(b). 
 


[para 33]     As noted in one of the excerpts above, neither section 24(1)(a) nor section 
24(1)(b) applies so as to protect a final decision, but instead only the process by which a 


decision is made.  In some portions of the minutes – as on page 3 (where “next steps” are 
listed), on page 9 (where a past action on the part of the City and a future action on the 
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part of the Mayor is noted) and on page 19 (where a consensus of the Audit Committee is 
indicated) – a decision or decided course of action is revealed, but no reasons for them or 


the manner in which they were reached is included in those particular portions of the 
minutes.  Section 24(1) does not apply to the statements of the decisions or actions 


themselves.  Having said this, one of the “next steps” set out on page 3 of the minutes 
(which step is repeated on page 18) is to evaluate two different options, and I find that the 
information about the two options falls within the scope of section 24(1)(a).       


 
[para 34]     There are instances on pages 3, 13 and 15 of the meeting minutes where 


questions are noted to have been raised by members of City Council or members of the 
Audit Committee, following the presentation by the particular City official.  I find that 
the questions could reasonably be expected to reveal consultations or deliberations 


involving officers or employees of the Public Body, within the terms of section 
24(1)(b)(i).  The members of City Council or the Audit Committee, as the case may be, 


are consulting with the City officials and deliberating on what action to next take in 
relation to the particular topic under discussion.  
 


[para 35]     I similarly find that, in the second paragraph on page 19, the information 
reveals consultations or deliberations involving the Audit Committee and the City 


Treasurer, within the terms of section 24(1)(b)(i), with the exception of the first sentence 
in that paragraph.  The first sentence merely reveals the topic under discussion, to which 
section 24(1) does not apply for reasons set out above.   


 
[para 36]     I also find that some of the information in the meeting minutes amounts to 


advice, proposals or recommendations within the terms of section 24(1)(a).  Specifically, 
the information in the chart on page 2 sets out a proposal regarding the restructuring of 
the Public Body’s investments, and the information in the first two bullets below the 


chart (but not in the third) reveals reasons for or against accepting the proposed 
restructuring.  The foregoing also characterizes the information in the last paragraph on 


page 2, with the exception of the first sentence, which merely reveals a fact or topic.  The 
information in several bullets on page 16, on the lower half of page 17 (with the 
exception of a sentence setting out mere facts) and in the second bullet on page 19 


likewise falls within the scope of section 24(1)(a), for the reasons just set out. 
 


[para 37]     In the latter half of the paragraph redacted on page 11 of the minutes, there is 
an indication that the City Treasurer recommended a course of action to City Council in 
relation to the Public Body’s investment policy, and the reasons for that recommendation 


follow.  The information accordingly falls within the terms of section 24(1)(a). 
 


[para 38]     Finally, in the last paragraph on page 20, the meeting minutes reveal that the 
City Treasurer presented a particular proposal to the Audit Committee and the reasons for 
that proposal.  The information in the paragraph falls within the terms of section 24(1)(a), 


with the exception of the first sentence, which merely reveals a background fact and 
topic, to which section 24(1) does not apply.       
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2. Did the Public Body properly exercise its discretion not to disclose? 
 


[para 39]     I have found that some of the information in the records at issue falls within 
the terms of section 24(1) of the Act.  The Public Body therefore had the discretion to 


withhold it in reliance on that section.  In order to properly exercise discretion relative to 
a particular provision of the Act, a public body should consider the Act’s general 
purposes, the purpose of the particular provision on which it is relying, the interests that 


the provision attempts to balance, and whether withholding the records would meet the 
purpose of the Act and the provision in the circumstances of the particular case (Order 


F2004-026 at para. 46). 
 
[para 40]     The Public Body says that, in deciding to withhold portions of the meeting 


minutes, it considered that disclosure would make future advice from City officials less 
candid and comprehensive, make future deliberations of City Council and its committees 


less frank, hamper the policy-making process, have a negative effect on the ability to 
develop and maintain strategies and tactics in the course of negotiations relating to the 
present and future similar matters, and undermine the ability to undertake administrative 


planning. 
 


[para 41]     The Applicant submits that the Public Body fails to provide any explanation 
or evidence to support its view that disclosure of the information at issue will have the 
foregoing consequences.  He further argues that, once a decision is made and 


communicated, there is no longer any justification to withhold the advice, etc. that was in 
support of it.  


 
[para 42]     I find that the Public Body properly exercised its discretion when it refused 
to disclose the information that I have found to fall within the terms of section 24(1)(a) 


and 24(1)(b).  One of the points of the exceptions to disclosure set out in those sections is 
to allow public bodies to make decisions without the public second-guessing those 


decisions or meticulously scrutinizing the process leading up to them.  In this particular 
case, the matters being decided by the Public Body – such as how to reach an agreement 
with the National Bank, restructure its investments and formulate a new investment 


policy – were not trivial matters.  On my review of the Public Body’s submissions 
referenced above, I understand its preference to withhold the content of what City 


Council and the Audit Committee considered in making those decisions.  This is not to 
say that there is anything troublesome about the information in the records; a public body 
also has the discretion to withhold information supporting and defending a decision.  


Moreover, once a public body makes a decision, it is entitled to communicate that 
decision and the reasons for it in a manner that it deems appropriate, without having to 


reveal every consideration that contributed to the decision. 
 
[para 43]     I conclude that the Public Body properly applied section 24(1) of the Act to 


the information that I have found to fall within the scope of that section. 
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C. Did the Public Body properly apply section 23(1) of the Act (local public 


body confidences) to the records/information? 


 
[para 44]     Section 23 of the Act reads, in part, as follows: 


 
23(1) The head of a local public body may refuse to disclose information to an 
applicant if the disclosure could reasonably be expected to reveal 


… 
 


(b) the substance of deliberations of a meeting of its elected officials or of 
its governing body or a committee of its governing body, if an Act or a 
regulation under this Act authorizes the holding of that meeting in the 


absence of the public. 
 


(2) Subsection (1) does not apply if 
 


(a) the draft of the resolution, bylaw or other legal instrument or the 


subject-matter of the deliberation has been considered in a meeting open 
to the public, or 


… 
 
[para 45]     Under section 71(1) of the Act, the Public Body has the burden of proving 


that the Applicant has no right of access to the information that it withheld under 
section 23. 


 
1. Does the information at issue fall within the terms of section 23(1)? 


 


[para 46]     Section 23(2)(a) of the Act states that section 23(1) does not apply if the 
subject-matter of the deliberation has been considered in a meeting open to the public.  


The Applicant argues that such was the case here, as the matter regarding the investments 
in Asset Backed Commercial Paper was considered at a public meeting sometime prior to 
July 28, 2008.  He also submitted a copy of an audio recording of a question and answer 


session that occurred on January 15, 2009, at which the Mayor of the City answered 
questions from the public regarding the frozen investments.  


 
[para 47]     In my view, section 23(2)(a) does not operate so as to preclude the 
application of section 23(1) merely by virtue of the fact that the same topic or matter that 


was considered in camera was also considered in public.  Section 23(2) exists so as to 
preclude a Public Body’s reliance on section 23(1) when the substantive content of the 


deliberations in relation to the topic or matter has been considered in a meeting open to 
the public.  To conclude otherwise would generally defeat the purpose of section 23(1).  
Many topics and matters discussed by city councils and their committees in camera are 


also discussed at city council meetings or other meetings open to the public.  If section 
23(2)(a) precluded the application of section 23(1) in such instances, section 23(1) would 


very rarely be available to a local public body.  Its objective is to permit city councils and 
their committees to deliberate in private and confidentially, and to permit a local public 
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body to withhold the substance of those private and confidential deliberations.  This is so, 
even if the general topic or matter was previously or is subsequently discussed openly.  


 
[para 48]     To put the point differently, the fact that the general subject-matter of 


something was discussed publicly does not preclude the application of section 23(1) to 
the more specific subject-matter of the deliberations in relation to that something, which 
deliberations include a consideration of the reasons for making a decision, the pros and 


cons of a course of action, or other details in relation to the particular subject-matter (see 
Order F2009-040 at para. 37). 


 
[para 49]     Given the forgoing, the fact that the topic of the Public Body’s investments in 
Asset Backed Commercial Paper was addressed at a public meeting as early as July 28, 


2009 does not mean that section 23(2)(a) is triggered.  Similarly, my review of the audio 
recording of the public meeting on January 15, 2009 does not persuade me that the Public 


Body cannot rely on section 23(1) by virtue of section 23(2)(a).  Merely discussing a 
topic, providing information about it or responding to questions about it is not the same 
as conveying the deliberations in relation to the topic, such as those revealing the reasons 


for or against a decision or action, how the pros and cons were weighed, and the like.  In 
this particular case, the audio recording indicates that the Mayor deliberately refused to 


respond to questions that would reveal the deliberations of City Council, such as those 
regarding the ongoing negotiations with the National Bank.      
 


[para 50]     Turning to the application of section 23(1), the Public Body specifically 
relied on section 23(1)(b), and applied it to all of the information that it withheld in the 


meeting minutes.  For information to fall within the scope of section 23(1)(b), each of the 
following questions must be answered in the affirmative: 
 


(i) Was there a meeting of elected officials, a governing body or a committee of a 
governing body of a local public body? 
 
(ii) Does an Act, or a regulation under the FOIP Act, authorize the holding of that 
meeting in the absence of the public? 
 
(iii) Could disclosure of the information reasonably be expected to reveal the substance 
of deliberations of that meeting? 


 


(Order F2009-040 at para. 38, citing Order 2001-040 at para. 9) 
 


I will answer each of the above questions in turn. 
 


Was there a meeting of elected officials, a governing body or a committee of a 
governing body of a local public body? 
 


[para 51]     The Public Body is a “local public body” under the Act, and the records at 
issue arose out of meetings of its elected officials or governing body (i.e., City Council) 


and meetings of a committee of its governing body (i.e., the Audit Committee).  The 
above question is accordingly answered in the affirmative. 


20
13


 C
an


LI
I 5


26
67


 (
A


B
 O


IP
C


)







 


 15 


Does an Act, or a regulation under the FOIP Act, authorize the holding of that 
meeting in the absence of the public? 


 
[para 52]     Section 18 of the Freedom of Information and Protection of Privacy 


Regulation (the “FOIP Regulation”) reads, in part, as follows: 
 


18(1) A meeting of a local public body’s elected officials, governing body or 


committee of its governing body may be held in the absence of the public only if 
the subject-matter being considered in the absence of the public concerns 


… 
 
(c) a proposed or pending acquisition or disposition of property by or for 


a public body, 
… 


 
(e) a law enforcement matter, litigation or potential litigation, including 
matters before administrative tribunals affecting the local public body, or 


… 
 


and no other subject-matter is considered in the absence of the public. 
 
(2) Subsection (1) does not apply to a local public body if another Act 


 
(a) expressly authorizes the local public body to hold meetings in the 


absence of the public, and 
 
(b) specifies the matters that may be discussed at those meetings. 


 


[para 53]     Consistent with section 23(1)(b) of the Act, and part (ii) of the test for 


withholding information under that section, section 18(2) of the FOIP Regulation allows 
another Act to set out the authority for a local public body to hold meetings in the 
absence of the public.  In this inquiry, the Public Body cites section 197 of the Municipal 


Government Act (the “MGA”), which reads as follows: 
 


197(1) Councils and council committees must conduct their meetings in public 
unless subsection (2) or (2.1) applies. 
 


(2) Councils and council committees may close all or part of their meetings to the 
public if a matter to be discussed is within one of the exceptions to disclosure in 


Division 2 of Part 1 of the Freedom of Information and Protection of Privacy Act. 
 
(2.1) A municipal planning commission, subdivision authority, development 


authority or subdivision and development appeal board established under Part 17 
may deliberate and make its decisions in meetings closed to the public. 
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(3) When a meeting is closed to the public, no resolution or bylaw may be passed 
at the meeting, except a resolution to revert to a meeting held in public. 


 


[para 54]     Section 197(2) of the MGA refers to the division of the FOIP Act containing 


section 23 of the FOIP Act, which in turn refers to the FOIP Regulation.  In so doing, 
section 197(2) of the MGA incorporates the requirements for holding an in camera 
meeting already set out in section 18(1) of the FOIP Regulation.  In addition to this, 


section 197(2) of the MGA permits an in camera meeting if the information relating to 
the matter to be discussed falls within any of the other exceptions to disclosure in 


Division 2 of Part 1 of the FOIP Act, being those set out in sections 16 through 29.  In 
this particular case, the only other relevant exception to disclosure, as raised by the Public 
Body, is that set out in section 24. 


 
[para 55]     In the previous section of this Order, I concluded that some of the 


information at issue did not fall within the exception to disclosure set out in section 24 of 
the FOIP Act, meaning that the Public Body cannot, in turn, withhold that same 
information in reliance on section 23 of the FOIP Act in conjunction with section 197 of 


the MGA, in so far as section 24 of the FOIP Act is concerned.  Conversely, I concluded 
that some information at issue fell within the exception to disclosure set out in section 24 


of the FOIP Act, meaning that the Public Body can also withhold that same information 
in reliance on section 23 of the FOIP Act in conjunction with section 197 of the MGA.  
In other words, I have already addressed the extent to which section 24 of the FOIP Act 


permits the Public Body to also withhold the information at issue under section 23.  The 
question at this point is whether there is additional information that the Public Body may 


withhold in reliance on section 23. 
 
[para 56]    Any ability for the Public Body to withhold additional information, on the 


basis of authority to hold a meeting in the absence of the public, would come from 
section 18(2) of the FOIP Regulation, as reproduced above.   


 
[para 57]     I find that City Council and the Audit Committee were discussing subject-
matters set out in sections 18(1)(c) and 18(1)(e) of the Regulation.  They were discussing 


a proposed or pending acquisition or disposition of property (i.e., disposition of the 
investments made in Asset Backed Commercial Paper and acquisition of investments to 


replace them), as well as litigation or potential litigation (i.e., in the context of the 
creditors’ arrangement before the courts).  I accordingly find that City Council and the 
Audit Committee had the authority to discuss the foregoing matters in camera, in 


addition to discussing matters involving information to which section 24(1) applies. 
 


[para 58]     The Applicant argues that City Council and the Audit Committee did not 
properly exercise their discretion when they decided to hold their respective meetings in 
camera.  While I have jurisdiction to review the Public Body’s exercise of discretion to 


withhold information, I have no jurisdiction to review the exercise of discretion to hold 
meetings in camera.  With respect to the meetings, I only have the ability to decide 


whether there was authority to hold them in the absence of the public.  I find that there 
was such authority.  


20
13


 C
an


LI
I 5


26
67


 (
A


B
 O


IP
C


)







 


 17 


Could disclosure of the information reasonably be expected to reveal the 
substance of deliberations of that meeting? 


 
[para 59]     Part (iii) of the test for withholding information under section 23(1)(b) of the 


Act is that disclosure of the information must reasonably be expected to reveal the 
substance of deliberations of the particular meeting.  As for the meaning of “substance of 
deliberations”, the Public Body cites the British Columbia Court of Appeal decision in 


Aquasource Ltd. v. British Columbia (Information and Privacy Commission) (1998), 
8 Admin. L.R. (3d) 236 (B.C. C.A.).  That case dealt with section 12(1) of British 


Columbia’s Freedom of Information and Protection of Privacy Act, which is analogous to 
section 22(1) of Alberta’s FOIP Act (Cabinet and Treasury Board confidences), as 
opposed to section 23(1).  However, all three of the aforementioned sections use the same 


phrase “substance of deliberations”, so I consider the comments in the Aquasource 
decision to be relevant for the purpose of interpreting section 23(1) of Alberta’s FOIP 


Act.  The Court stated the following (at paras. 38-39): 
 


The interpretation of s. 12(1) for which Aquasource contends is well expressed in 
Mr. Grant’s speaking notes, pertinent excerpts of which are reproduced verbatim 
below: 
 


It is submitted that the phrase “substance of deliberations” on its ordinary 
and natural interpretation must mean the essence or core content of the 
deliberations which would be the actual views, opinions, thoughts, ideas 
and concerns of the members of the cabinet. 
 
It is submitted that if the legislature had intended some other meaning, 
and had wished to capture information which would reveal simply the 
matters presented to cabinet, the legislature would have used very 
different language than “substance of deliberations”.  It could for 
instance have used the expressions “would reveal the topics, issues, 
matters or subjects presented to the executive council for its 
deliberation”. 
… 
 
The fact that the legislature specifically restricted the obligation not to 
disclose to “information that would reveal the substance of deliberations 
of the executive council” suggests that the legislature intended the 
restriction under section 12(1) to be a narrow one limited to documents 
that would actually reveal the views of cabinet. 
… 


 
I do not accept such a narrow reading of s. 12(1).  Standing alone, “substance of 
deliberations” is capable of a range of meanings.  However, the phrase becomes 
clearer when read together with “including any advice, recommendations, policy 
considerations or draft legislation or regulations submitted ....”.  That list makes 
it plain that “substance of deliberations” refers to the body of information which 
Cabinet considered (or would consider in the case of submissions not yet 
presented) in making a decision.  An exception to this is found in s. 12(2)(c) 
relating to background explanations or analysis which I will discuss later. 
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[para 60]     The foregoing stands for the proposition that mere indications of topics and 
issues discussed can form part of the substance of deliberations.  However, the 


conclusion reached in the Aquasource decision was subsequently questioned by the 
British Columbia Supreme Court in British Columbia (Attorney General) v. British 


Columbia (Information and Privacy Commissioner), 2011 BCSC 112 (see paras. 53-61).  
In the latter case, the Court wrote as follows (at paras. 94-97): 
 


The OP [Office of the Premier of British Columbia] submits that the records at 
issue that identify the topics of discussion of the committees would allow 
someone to draw an accurate inference about the “substance of deliberations” of 
Cabinet or a Cabinet committee. 


 
The IPC [Information and Privacy Commissioner] Delegate concluded that the 
severed words do not consist of “descriptions” of the issues or topics of 
discussion, but are “a barebones series of subjects or agenda items”. She 
concluded that there is no “substance” to them and that they reveal no 
“deliberations”. 
 
The OP submits that the headings describe the specific issues to be discussed and 
therefore reveal the substance of deliberations. Having reviewed the records in 
dispute, I cannot agree with that submission. In my view, the IPC Delegate’s 
characterization that “there is no ‘substance’ to them and they reveal no 
‘deliberations’” is reasonable. 
 
In my view, the conclusion of the IPC Delegate, that headings that merely 
identify the subject of discussion without revealing the “substance of 
deliberations” do not fall within the s. 12(1) exception, was a reasonable 
decision.  I can find no reviewable error with regard to Order F08-17. 
 


[para 61]     The British Columbia (Attorney General) decision approves an approach 
by which mere indications of topics and issues discussed may not be withheld as part 


of deliberations unless their disclosure would permit a reader to draw an accurate 
inference about the substance of the deliberations.  For the purpose of Alberta’s 
legislation, I prefer this approach.  In my view, the “substance” of deliberations refers 


to more than merely a topic or issue being discussed, in that it refers to the views, 
advice, recommendations, pros and cons, reasons, rationales, etc. that were conveyed 


and considered in relation to the topic or issue. 
 
[para 62]     The foregoing also accords with this Office’s interpretation of section 


24(1)(b), which uses the same term “deliberations”.  As noted earlier in this Order, 
section 24(1)(b) does not permit a public body to withhold the fact that consultations or 


deliberations on a particular topic took place; topics may only be withheld if their 
indication would, in and of itself, reveal the content of the consultations or deliberations 
(Order F2004-026 at para. 71).   


 
[para 63]     Also consistent with this Office’s interpretation of “deliberations” within the 


terms of section 24(1)(b), I find that section 23(1)(b) does not apply to merely factual 
information unless it reveals the substance of the deliberations.  A similar conclusion was 
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reached in the Aquasource decision (at para. 50).  The Court noted that background 
information cannot be withheld as part of the substance of deliberations unless 


interwoven with that substance. 
 


[para 64]     Finally, the substance of a deliberations, within the terms of section 23(1)(b) 
of the Act, does not include information revealing a decision that has been made.  
Deliberations are what lead up to a decision and are not the decision itself. 


 
[para 65]     Given my interpretation of the scope of section 23(1)(b), I find that there is 


no additional information to which the section applies in the meeting minutes at issue in 
this inquiry.  In other words, section 23(1) applies, and applies only, to all of the same 
information to which I found that section 24(1) applied in the preceding section of this 


Order.  In short, the exceptions to disclosure set out in section 23(1)(b) on one hand, and 
sections 24(1)(a) and 24(1)(b) on the other, are very similar.  While section 24(1) allows 


a public body to withhold information in order to protect a decision-making process 
involving information developed by or for it, or one involving its officers and employees, 
section 23(1) allows a local public body to withhold information to protect a decision-


making process involving its elected officials, governing body or committee of its 
governing body. 


 
[para 66]     The sets of information to which sections 23(1) and 24(1) apply in this 
particular inquiry are co-extensive for a few reasons.  First, section 197(2) of the 


Municipal Government Act permits information that may be withheld under section 24 to 
also be withheld under section 23.  Second, in this particular case, the subject-matters of 


the advice, etc. that was provided within the terms of section 24(1)(a), and the subject-
matters of the consultations and deliberations that occurred within the terms of section 
24(1)(b), are those set out in sections 18(1)(c) and 18(1)(e) of the FOIP Regulation, 


allowing the Public Body to also withhold the substance of those deliberations under 
section 23(1)(b).  In a different case, there might be information that can be withheld 


under section 24(1)(a) or 24(1)(b), but not under section 23(1)(b), because the topic under 
discussion does not fall within the terms of section 18(1) of the FOIP Regulation, or 
within the terms of another Act setting out the topics that may be discussed in camera for 


the purposes of section 23(1)(b).  Third, in this particular case, the consultations and 
deliberations that occurred within the terms of section 24(1)(b) involved officers and 


employees of the Public Body who were present at the meetings in question.  In a 
different case, where a local public body’s elected officials, governing body or committee 
of its governing body deliberates without the involvement of any officers or 


employees, section 23(1)(b) might be available in order to withhold the substance of 
those deliberations, but not section 24(1)(b)(i).   


 
[para 67]     As for information that may be withheld under section 24(1)(a) in a given 
case, I would say that it can virtually always also be withheld under section 23(1), 


provided that the other requirements of section 23(1) are met (i.e., an in camera meeting 
of one of the listed groups in order to discuss an authorized subject-matter).  This is 


because section 24(1)(a) requires only that the advice, etc. be “developed by or for a 
public body”, which includes a local public body, and there is no requirement in section 
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24(1)(a) that officers or employees be involved.  As may be taken from my comments 
above, I also consider advice, etc. provided to a local public body’s elected officials, 


governing body or committee of its governing body to fall within the scope of “substance 
of deliberations” within the terms of section 23(1)(b), as the advice, etc. sets out reasons 


for or against an action or decision, which the elected officials, governing body or 
committee would be considering as part of its deliberations.   
  


[para 68]     The Applicant argues that any substantive action taken by City Council or 
the Audit Committee in the course of their in camera meetings cannot properly be 


withheld in reliance on section 23(1) of the Act because sections 180 and 181 of the 
Municipal Government Act state that a city council may only act by resolution or 
bylaw, and that all resolutions and bylaws must be passed in meetings held in public.  


This observation does not affect any of my conclusions.  First, the “Actions” taken by 
City Council, as noted in the portions of the meeting minutes that follow that heading, 


were disclosed to the Applicant (and the Actions were not substantive, in that they 
were to set agenda items, proceed to a public meeting, and refer a matter to the Audit 
Committee).  As for other information in the minutes of the meetings of both City 


Council and the Audit Committee, which conveys substantive action of an 
administrative nature (i.e., information not appearing in the part of the minutes 


indicating “Action” to be taken by City Council), I have found that this information 
cannot be withheld under section 23(1) in any event.  The information indicates a 
decision made, not the substance of any deliberations leading up to it. 


 
2.  Did the Public Body properly exercise its discretion not to disclose? 


 


[para 69]     As with section 24(1), section 23(1) of the Act sets out a discretionary 
exception to disclosure.  The Applicant argues that the Public Body improperly 


exercised its discretion to withhold information under section 23(1) because it did so 
simply on the basis that meetings were held in camera, without regard to the 


information itself.  He says that transparency should trump secrecy.   
 
[para 70]     Given the similarity of the exceptions to disclosure set out in section 23(1) 


and 24(1), the Public Body’s submissions regarding its exercise of discretion to 
withhold information under section 24(1) may be extended to its exercise of discretion 


to withhold information under section 23(1).  For the same reasons that I set out in the 
context of section 24(1), I conclude that the Public Body properly applied section 
23(1) to the information in the meeting minutes that I have found to fall within the 


scope of that section. 
 


D.  Does section 32 of the Act require the Public Body to disclose the   


records/information in the public interest? 


 


[para 71]     Section 32 reads, in part, as follows: 
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32(1)  Whether or not a request for access is made, the head of a public body 
must, without delay, disclose to the public, to an affected group of people, to 


any person or to an applicant 
 … 


  
 (b) information the disclosure of which is, for any other reason, clearly in 


the public interest. 


 
[para 72]     The Applicant bears the burden of establishing that section 32 applies in 


this inquiry, in that he must show that the public interest in disclosure of the requested 
information overrides the public interest that the Act has recognized by way of the 
applicable exceptions to disclosure (Order F2006-010 at para. 31). 


 
[para 73]     The Applicant argues that the records that he has requested should be 


disclosed in the public interest on the basis that they relate to the expenditure of public 
funds, the investments formed a significant part of the Public Body’s total assets and 
represented almost half of its total annual tax base, the investments were arguably 


unlawful in that they were not properly issued or guaranteed in accordance with section 
250(2) of the Municipal Government Act, and there was arguably a serious 


misapplication of public funds in this case.  He submits that disclosure of the records at 
issue will shed light on whether the Public Body might have resolved or settled the matter 
differently (e.g., by taking advantage of the “fraud carve-out”) as well as assist in 


preventing similar financial disasters in the future. 
 


[para 74]     The Public Body responds that the Applicant merely suggests that the 
investments were unlawful and that there was a serious misapplication of public funds.  It 
argues that he has presented no evidence to establish that there was actual illegality or 


any other circumstance warranting disclosure in the public interest.  The Applicant 
counters with a reference to the Yukon Territory, in which similar investments were 


found not to comply with legislative requirements.   
 
[para 75]     For section 32(1)(b) to apply, there must be circumstances compelling 


disclosure, or disclosure clearly in the public interest, as opposed to a matter that may be 
of interest to the public (Order F2004-024 at para. 57).  My review of the remaining 


information at issue in the meeting minutes does not lead me to conclude that any of it 
should be released on the basis that there is a clear or compelling public interest in 
disclosure.   


 
[para 76]     Insofar as the investments in question may have been unlawful or amount to 


a misapplication of public funds, the information in the meeting minutes reveals how the 
Public Body dealt with the investments after they were frozen, not how it first decided to 
make them.  In other words, the records at issue will not shed light on the origin of any 


possible illegality.  As for revealing whether the Public Body might have dealt with the 
frozen investments differently, I find that there is already sufficient information in the 


public domain so as to satisfy the public interest in disclosure.  This information includes 
that set out in the Public Body’s news release of November 30, 2009, the answers 
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provided by the City’s Mayor in the audio recording of the public meeting on January 15, 
2009, the contents of the Settlement Agreement with the National Bank, which the Public 


Body released, and general information about the creditor’s arrangement and the nature 
of the fraud carve-out, which the Applicant already knows.  Moreover, in the course of 


this inquiry, I have decided that additional information in the various meeting minutes 
should be released to the Applicant, which will further satisfy the public interest. 
 


[para 77]     I conclude that section 32 of the Act does not require the Public Body to 
disclose any additional information in the records at issue. 


 
V. ORDER 


 


[para 78]     I make this Order under section 72 of the Act. 
 


[para 79]     I find that the Public Body met its duty to assist the Applicant under section 
10(1) of the Act, and in particular, made every reasonable effort to search for records 
responsive to the access request. 


 
[para 80]     I find that the Public Body properly applied section 24(1) of the Act to some, 


but not all, of the information at issue, as disclosure could reasonably be expected to 
reveal advice, proposals, recommendations, analyses or policy options developed by or 
for the Public Body, or consultations or deliberations involving its officers or employees. 


 
[para 81]     I also find that the Public Body properly applied section 23(1) of the Act to 


some, but not all, of the information at issue – being the same information to which it 
properly applied section 24(1) – as disclosure could reasonably be expected to reveal the 
substance of deliberations of meetings of the Public Body’s elected officials or governing 


body or committee of its governing body, the Municipal Government Act and FOIP 
Regulation authorize the holding of those meetings in the absence of the public, and the 


subject-matters of the deliberations were not considered in meetings open to the public. 
 
[para 82]     Under section 72(2)(b) of the Act , I confirm the decision of the Public Body 


to refuse the Applicant access to the following information in the records at issue: 
 


 the information in the chart on page 2, along with the information in the first two 
bullets below the chart; 


 the last paragraph on page 2, with the exception of the first sentence;  


 the information in the first bullet under the heading “Evaluate Options” on page 3; 


 the information in the bullets under the heading “Questions” on page 3; 


 the last sentence withheld on page 5; 


 the information in the latter half of the paragraph withheld on page 11 (the 
information begins with the words “He advised…”); 


 the information in the bullets under the words “Some question arose concerning”  
on page 13; 


 the information in the bullets under the words “Some question arose concerning”  
on page 15; 
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 the information in the 8th to 13th and in 15th to 17th bullets on page 16; 


 the information in the last four paragraphs on page 17 (the information begins 
with “Under the…”), with the exception of the first sentence of the third-to-last 
paragraph (the sentence begins with “City representatives…”); 


 the information in the first bullet on page 18; 


 the information in the second bullet on page 19; 


 the information in the second paragraph on page 19, with the exception of the first 


sentence (the information that may be withheld begins with the words “If the…”); 
and 


 the information withheld in the last two sentences on page 20 (the information 


begins with the words “It is proposed…”). 
 


[para 83]     Under section 72(2)(a) of the Act , I require the Public Body to give the 
Applicant access to the remaining information that it withheld in the records at issue. 
 


[para 84]     I find that section 32 of the Act does not require the Public Body to disclose 
additional information in the records at issue, as it is not clearly in the public interest. 


 
[para 85]     I order the Public Body to notify me in writing, within 50 days of being given 
a copy of this Order, that it has complied with the Order. 


 
 


 
Wade Raaflaub 
Adjudicator 
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December 14, 2007 2007-018 
 
 


NEWFOUNDLAND AND LABRADOR 
 


OFFICE OF THE INFORMATION AND PRIVACY 
COMMISSIONER 


 
 


REPORT 2007-018 
 
 


 Town of Portugal Cove-St. Philip’s 
 
 
Summary: The Applicant applied under the Access to Information and Protection of 


Privacy Act (the “ATIPPA”) for access to records relating to an application 
he made to the Town of Portugal Cove-St. Philip’s (the “Town”) for a 
building permit. The Town disclosed some of the requested records but 
denied access to the agendas for two privileged meetings of a Committee 
of Council, relying on the exception to disclosure set out in section 
19(1)(c) of the ATIPPA. The Commissioner concluded that the Town was 
not entitled to refuse disclosure of the records because disclosing the 
information in the agendas would not reveal the substance of the 
deliberations of a meeting held in the absence of the public and he 
recommended release of the two agendas. The Commissioner also found 
that the Town, by not conducting a complete and accurate search for the 
responsive records, had failed to fulfil its duty to assist as mandated by 
section 9. The Commissioner in addition ruled that the Town had 
improperly destroyed records that were subject to the ATIPPA. The 
Commissioner recommended that the Town improve its procedures for 
searching for responsive records and update its Records Retention Policy 
in relation to notes taken at meetings by Councilors and staff. 


 
Statutes Cited: Access to Information and Protection of Privacy Act, S.N.L. 2002, c. A – 


1.1, as am, ss. 2(j), 2(k), 2(p), 2(q), 3, 7, 9, 19, 46, 47, and 64; Freedom of 
Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165, s. 12; 
Municipalities Act, 1999, S.N.L. 1999, c. M-24, ss. 2(1)(p), 25, 213; 
Municipal Act, 2001, S.O. 2001, c. 25, s. 239;  Local Authority Freedom 
of Information and Protection of Privacy Act, S.S. 1990-91, c. L-27.1. 
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Authorities Cited: Newfoundland and Labrador OIPC Reports 2005-004, 2007-004, 2007-
009, 2007-010, and 2007-016; British Columbia OIPC Order No. 02-09; 
London(City) v. RSJ Holding Inc. 2007 SCC 29; Saskatchewan OIPC 
Report LA-2004-001. 


 
Other Sources Cited: 


 
Website of the Town of Portugal Cove-St. Philip’s, available at                           


                          http://ws959318.websoon.com/council. 
 


Access to Information and Protection of Privacy Act Policy and 
Procedures Manual, Access to Information and Protection of Privacy 
Coordinating Office, Department of Justice, updated September 2004, 
available at 
http://www.justice.gov.nl.ca/just/civil/atipp/Policy% 20Manual.pdf. 
  
Government of Canada Access to Information Review Task Force Report, 
available at http://www.atirtf-geai.gc.ca/paper-transitory-e.html#intro. 
 


Website of the Newfoundland and Labrador Office of the Chief 
Information Officer, available at http://www.ocio.gov.nl.ca/im/pdf/trim-
bus-rules.pdf. 
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I BACKGROUND 


 


[1] Under authority of the Access to Information and Protection of Privacy Act (the “ATIPPA”) 


the Applicant on 13 February 2007 submitted an access to information request to the Town of 


Portugal Cove-St. Philip’s (the “Town”), wherein he sought disclosure of records relating to his 


application to the Town for a building permit as follows: 


 


All information (correspondence) which relates to the file (application) 
[Applicant’s property] including: 
- Development Committee minutes (recommendations) from Nov. 28, Dec. 12,                   
Jan. 9, Jan. 23, and Feb. 5 


- all notes that councilors or staff may have brought or taken during these 
meetings including recommendations made by staff.  


- All notes that any councilor/staff may have brought or taken during the following  
              council meetings: Dec. 5, Dec. 19, Jan. 16, Jan. 30. 


- Executive Council minutes (recommendations) for the period from Dec. to the  present 
(Feb. 11) 


-     all notes that councilors/staff may have brought or taken during these 
                  meetings. 
- Any notes or correspondence that Town staff may have made or received including 


              the Town’s legal department. 
            - Copy of regulations that this application does not meet. 
 - Copy of Town’s procedure with regards to the issuance of Stop Work Orders. Also, 
               who has the authority to issue it? 
 - Copy of any notes any councilor may have especially Councilor [Name]. 
 - Copy of any photos or other information that relates to this file. 
 - Any other information that relates to file.             


 


[2] I note here that the Town denied the Applicant’s request for a building permit and the 


Applicant is in the process of appealing the Town’s decision. 


 


[3] The Town by correspondence dated 21 March 2007  from its Access and Privacy Coordinator 


(the “Coordinator”) disclosed some of the requested information to the Applicant and by further 


correspondence dated 22 March 2007 the Town released additional information to the Applicant. 


The Town did not provide all of the requested information and in its 21 March 2007 


correspondence indicated that it was relying on section 19 of the ATIPPA to deny access to 


information regarding privileged meetings. 
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[4] The Applicant in a Request for Review dated 28 March 2007 and received in this Office on 


30 March 2007 asked for a review of the Town’s decision to deny access to some of the 


requested information. In his Request for Review the Applicant indicated that “the Town is very 


hard to get information from.” He also indicated that he had a “feeling that there is more 


information being withheld” and that he “has knowledge that an email had been sent on Dec 


21/2007 [sic].” (This is a reference to an e-mail exchange between a staff member and members 


of Council on 21 December 2006 and will be discussed later)  


 


[5] During the informal resolution process the Town agreed to release additional information to 


the Applicant, but has refused to release the Agendas for meetings of its Planning and 


Development Committee held on 9 January 2007 and 6 February 2007. As such, attempts to 


resolve this Request for Review by informal means were not successful and on 30 July 2007 the 


Applicant and the Town were both advised that the Request for Review had been referred for 


formal investigation pursuant to section 46(2) of the ATIPPA. As part of the formal investigation 


process, both parties were given the opportunity to provide written submissions to this Office 


pursuant to section 47. 


 


 


II APPLICANT’S SUBMISSION 


 


[6] The Applicant’s submission is set out in correspondence dated 8 August 2007. The Applicant 


expresses a concern that the Town may be withholding information that “no one on the outside 


would know about,” particularly from “people that do not know how the system works.” The 


Applicant also states that a councilor is supposed to retain all documents related to Council 


business and expresses concern that a member of Council shredded notes related to the 


Applicant’s file. 


 


[7] The Applicant further states that the Agendas for Committee meetings should not be 


privileged information and asks that the issue of municipal councils being “open” to the public 


be addressed in this Report. In that regard, the Applicant refers to a Supreme Court of Canada 


decision dated 21 June 2007.  
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III   PUBLIC BODY’S SUBMISSION 


 


[8] In response to the letter dated 30 July 2007 sent by my Office advising the Town of the 


opportunity to make a written submission, the Town forwarded to my Office an e-mail dated 8 


August 2007 stating that “[t]he Head does not know what else can be offered in support of their 


decision . . . .”  The Town further indicated that “[y]ou may proceed with the information that 


has been sent to you, it is believed that you have everything in your possession that we have.” 


Therefore, in order to put forth the position of the Town it will be necessary to make reference to 


previous correspondence from the Town that has been filed with my Office.  


 


 


IV DISCUSSION 


 
[9] Before discussing the issues arising in this Request for Review, I will make some general 


comments on the ATIPPA. 


 


[10] The purposes of the ATIPPA are set out in section 3, as follows: 


 


3. (1) The purposes of this Act are to make public bodies more accountable to the 
public and to protect personal privacy by  


 
(a) giving the public a right of access to records;  
 
(b) giving individuals a right of access to, and a right to request correction of  


 personal information about themselves;  
 
(c) specifying limited exceptions to the right of access;  


 
(d) preventing the unauthorized collection, use or disclosure of personal 


information by public bodies; and  
 


      (e) providing for an independent review of decisions made by public bodies under 
this Act.  


 
(2) This Act does not replace other procedures for access to information or limit 


access to information that is not personal information and is available to the public.  
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[11] Section 7 of the ATIPPA establishes the principle that there is a general right of access to 


records in the custody or control of a public body, subject to limited and specific exceptions, as 


follows: 


 
 7. (1) A person who makes a request under section 8 has a right of access to a 


record in the custody or under the control of a public body, including a record 
containing personal information about the applicant. 


 
  (2) The right of access to a record does not extend to information exempted 


from disclosure under this Act, but if it is reasonable to sever that information 
from the record, an applicant has a right of access to the remainder of the record. 
 


  (3) The right of access to a record is subject to the payment of a fee required 
under section 68. 


 
[12] Section 64 of the ATIPPA sets out the burden of proof to be applied on a Request for Review 


made to the Information and Privacy Commissioner as follows: 


64. (1) On a review of or appeal from a decision to refuse access to a record or 
part of a record, the burden is on the head of a public body to prove that the 
applicant has no right of access to the record or part of the record.  


    (2) On a review of or appeal from a decision to give an applicant access to a 
record or part of a record containing information that relates to a third party, 
the burden is on the third party to prove that the applicant has no right of access 
to the record or part of the record. 


[13] A reading of sections 3, 7, and 64 indicates that the purpose of the ATIPPA is to make public 


bodies more accountable to the public by giving the public a general right of access to records in 


the custody of or under the control of a public body subject only to limited and specific 


exceptions. When a public body has denied access to a record and the Applicant has requested a 


review of that decision by the Information and Privacy Commissioner then the public body bears 


the burden of proving that the applicant has no right of access to the record or part of the record 


pursuant to section 64(1). 


 


[14] As I discussed in my Report 2007-004, the ATIPPA does not set out a level or standard of 


proof that has to be met by a public body in order to prove that an applicant has no right of 


access to a record under section 64(1). In my Report 2007-004, I adopted the civil standard of 
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proof as the standard to be met by the public body under this section.  In order for the public 


body to meet the burden of proof in section 64(1), the public body must prove on a balance of 


probabilities that the applicant has no right to the record or part of the record.  


 


[15] I will now discuss the issues before me in this Request for Review. 


 


[16] The Town takes the position that the Agendas for meetings of its Planning and Development 


Committee held on 9 January 2007 and 6 February 2007 relate to privileged meetings of the 


Committee. In its letter dated 21 March 2007 the Town advised the Applicant as follows: 


 


With regard to the Privileged Sessions, the Head wishes to advise that, under 
section 19 – Local Public Body Confidences, it may refuse to disclose to an 
applicant information that would reveal (c) the substance of deliberations of a 
meeting of its elected officials or governing body, where an act authorizes the 
holding of a meeting in the absence of the public. 


 


[17] Therefore, the Town submits that it is entitled to deny disclosure of the Agendas pursuant to 


section 19 of the ATIPPA which provides as follows: 


19. (1) The head of a local public body may refuse to disclose to an applicant information 
that would reveal  


(a) a draft of a resolution, by-law or other legal instrument by which the local public     
body acts;  


                  (b) a draft of a private Bill; or  


                  (c) the substance of deliberations of a meeting of its elected officials or governing                                
body or a committee of its elected officials or governing body, where an Act 
authorizes the holding of a meeting in the absence of the public.  


 (2) Subsection (1) does not apply where  


           (a)  the draft of a resolution, by-law or other legal instrument or private Bill or the                              
subject matter of deliberations has been considered in a meeting open to the 
public; or  


     (b) the information referred to in subsection (1) is in a record that has been in 
existence for 15 years or more.  
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[18] It is necessary at this stage to discuss briefly the role and composition of the Town’s 


Planning and Development Committee. The following information is taken from the Website of 


the Town which is available at http://ws959318.websoon.com/council/committees.asp: 


 


The Town of Portugal Cove-St. Philip’s operates under a committee structure 
where each councillor chairs a separate committee. Every councilor also 
serves on an additional committee. The committees consist of three councilors 
and one staff person. The committees then address issues relevant to their 
particular mandate, and the Chair reports at the Public Council Meeting, held 
on the second and fourth Tuesday of every month.  


 


[19] The Town’s Website also indicates that the Planning and Development Committee is 


comprised of three elected officials, one of whom serves as chairperson, and the Planning and 


Development Officer. The Committee’s mandate is to provide direction and recommendations to 


council and staff regarding planning and development matters for the Town. (available at 


http://ws959318.websoon.com/council/com.asp?id=16) 


 


[20] The two Agendas which are the subject matter of this Report are both entitled Planning and 


Development Committee Agenda and consist of a list of the matters that the Committee proposes 


to discuss at its meeting. Following the meeting, the Town’s staff prepare another document 


entitled Planning and Development Committee Report, which provides an outline of the matters 


discussed at the Committee meeting along with the recommendations of the Committee in 


relation to those matters. The report is tabled at a public meeting of the Council and the matters 


in the Report are discussed in the open meeting. 


 


[21] The Town has disclosed to the Applicant the Planning and Development Committee Report 


for the Committee meeting held on 9 January 2007 but takes the position that this document was 


released in error and that the Town was entitled to deny its disclosure on the basis of section 


19(1)(c) of the ATIPPA. 


 


[22] The Town has not disclosed the Planning and Development Committee Report for the 


meeting of 6 February 2007 claiming in an e-mail dated 18 June 2007 from the Coordinator as 


follows: 
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We advised that the Minutes of the Planning and Development Minutes (Report) 
were not responsive to this request.  That was a correct statement.  
   
Following is a further explanation:  
  
The Planning and Development Agenda (prepared by staff as a guide for 
the Committee) is not a public document and, as in many cases all items are 
not discussed due to the lack of available time by the Committee.  In this case 
items 7, 8, and 9 were never addressed.  (A double check (again) with the Town 
Planner reassures that the meeting adjourned and these three items were not 
entertained- that time did not allow for it) Consequently these items did not form 
part of the subsequent Planning and Development Report.   
 


[23] I have reviewed that Planning and Development Committee Report for the meeting held on 6 


February 2007 and I agree with the Town that it is not responsive to the Applicant’s request 


because it does not contain any information in relation to the Applicant’s building permit 


application. However, the Planning and Development Committee Agenda for the meeting of 6 


February 2007 does contain information about the Applicant’s matter. It appears that the 


Applicant’s matter was on the Agenda for the meeting of 6 February 2007, but was not dealt with 


at the meeting due to time constraints. 


 


[24] The Town has disclosed to the Applicant the Agendas and Reports for other privileged 


meetings of the Planning and Development Committee but now takes the position that these were 


released in error because the Town was entitled to rely on section 19(1)(c) to deny access to 


documents in relation to a privileged meeting. It is now necessary to discuss the meaning and 


purpose of section 19 of the ATIPPA. 


 


[25] The British Columbia Information and Privacy Commissioner in Order No. 02-09 discussed 


section 12(3)(b) of the British Columbia Freedom of Information and Protection of Privacy Act, 


which has wording almost identical to section 19(1)(c) of the ATIPPA. The Commissioner stated at 


paragraphs 10 to 11: 


 
[10] 3.2 Application of s. 12(3)(b) – The next issue is whether the City is 
authorized under s. 12(3)(b) of the Act to withhold portions of the disputed 
records. That section reads: 
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12(3) The head of a local public body may refuse to disclose to an   
applicant information that would reveal 
… 
(b) the substance of deliberations of a meeting of its elected officials 
or of its governing body or a committee of its governing body, 
if an Act or a regulation under this Act authorizes the holding 
of that meeting in the absence of the public. 
 


[11] Section 12(3)(b) is a discretionary exception to disclosure. The application 
of section 12(3)(b) must meet the criteria outlined by the Commissioner in several 
previous orders. See, for example, Order No.326-1999, [1999] B.C.I.P.C.D. No. 
39 and Order 02-22, [2002] B.C.I.P.C.D. No. 22. The criteria are as follows: 
 
1. The local public body must establish that it has legal authority to meet in camera; 
2. The local public body must establish that an authorized in camera meetings was, 
    in fact, properly held; and 
3. The local public body must establish that disclosure of the disputed records or 
    information would reveal the substance of deliberations of the meeting. 


 


[26]  I adopt the three criteria set out by the British Columbia Commissioner as those that must be 


met by a public body in order to refuse disclosure of information pursuant to section 19(1)(c) of 


the ATIPPA. I will discuss each of these criteria in relation to the facts disclosed on this Review. 


 


1. Was there legal authority to hold a meeting in the absence of the public? 


 


[27] Section 2(p)(iv) of the ATIPPA provides that “a local public body” is a “public body.” The 


term “local public body” is defined in section 2(k)(iii) as including “a local government body.” 


Section 2(j)(iv) defines “local government body” as including “a municipality as defined in the 


Municipalities Act, 1999.” 


 


[28] Section 2(1)(p) of the  Municipalities Act, 1999 defines “municipality” as including “a town 


and a region.” Therefore, the Town is governed by the Municipalities Act, 1999 and any 


authority given to the Town must be granted by that Act or the regulations made pursuant to that 


Act.  


 


[29] The Town is authorized to establish committees pursuant to section 25(1) of the 


Municipalities Act, 1999 which provides as follows: 
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25. (1) A town council may establish the standing or special 
committees that it considers desirable to consider and make 
recommendations on matters referred to them by the council. 


 


[30] The holding of privileged meetings is dealt with in section 213 of the Municipalities Act, 


1999 as follows: 


 


213. (1) A meeting of a council shall be open to the public unless it is held as a 
privileged meeting or declared by vote of the councillors present at the meeting to 
be a privileged meeting.  
 
       (2) Where a meeting is held as a privileged meeting or declared to be a 
privileged meeting, all members of the public present at the meeting shall leave.  
 


       (3) A decision of the councillors made at a privileged meeting shall not be 
valid until that decision has been ratified by a vote of the councillors at a public 
meeting. 
 


[31] Having reviewed the provisions of the Municipalities Act, 1999, I find that the Town has 


legal authority to appoint committees such as the Planning and Development Committee and 


these committees are authorized to hold privileged meetings, that is, to meet in the absence of the 


public. 


 


2.  Were meetings in the absence of the public properly held? 


 


[32] I have found that the Town was authorized to establish a Planning and Development 


Committee and the Committee is authorized to meet in the absence of the public. Pursuant to this 


legal authority the Committee met in privileged meetings on 9 January 2007 and on 6 February 


2007 in order to carry out its mandate to provide direction and recommendations to Council and 


staff regarding planning and development matters for the Town. 


 


[33] I have reviewed the agendas and reports for the two meetings and find that the Planning and 


Development Committee properly held meetings in the absence of the public in order to discuss 


planning and development matters and to make recommendations which were to be subsequently 


discussed by councilors at a public meeting. 
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3. Would the disclosure of the agendas for the meetings reveal the substance of 


deliberations of the meeting? 


 


[34] Section 19(1)(c) of the ATIPPA allows the Town to refuse to disclose to an applicant 


information that would reveal the substance of deliberations of a privileged meeting of a 


committee of its elected officials. The meaning of the phrase “substance of deliberations” was 


discussed by the British Columbia Information and Privacy Commissioner in Order No. 02-09 


where the Commissioner stated as follows at paragraphs 20 to 21:  


 


[20] The phrase “substance of deliberations” is found twice in s. 12. The first 
time is in s. 12(1), which refers to the “substance of deliberations” of a committee 
of Cabinet, and then again in s. 12(3), which refers to the “substance of 
deliberations” of a meeting of the elected officials of a local public body. The test 
for both is the same. In Order No. 8-1994, [1994] B.C.I.P.C.D. No. 8, 
Commissioner David Flaherty said the following at p. 4: 


 
In my view, the “substance of deliberations” includes records of 
what was said at Cabinet, what was discussed, and recorded 
opinions and votes of individual ministers, if taken. The “substance 
of deliberations” is what the B.C. Civil Liberties Association 
described as “the Cabinet thinking out loud” although its scope 
includes a range of records which would reveal what happened in 
Cabinet. 
... 


What is meant to be protected is the “substance” of Cabinet 
deliberations, meaning recorded information that reveals the oral 
arguments pro and con for a particular action or inaction or the 
policy considerations, whether written or oral, that motivated a 
particular decision. 


 
[21] The British Columbia Court of Appeal, in judicial review proceedings 
involving Order No. 48-1995, [1995] B.C.I.P.C.D. No 48, upheld this 
interpretation. See Aquasource Ltd. v. British Columbia (Information and Privacy 
Commissioner), (1998), 8 Admin. L.R. (3d) 236. The same analysis of s. 12(1) has 
been applied in relation to local public bodies under s. 12(3)(b). See, for example, 
Order No. 81-1996, [1996]B.C.I.P.C.D. No. 81, Order No. 114-1996, [1996] 
B.C.I.P.C.D. No. 114, and Order No. 00-49, [2000] B.C.I.P.C.D. No. 53. 
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[35] The term “substance of deliberations” is also found in the ATIPPA in section 18, which 


contains an exception to disclosure dealing with Cabinet confidences. In my Report 2005-004, I 


discussed that term and accepted the test set out by the Nova Scotia Court of Appeal at paragraph 


31:  


   
[31] Saunders, J.A. of the Nova Scotia Court of Appeal, in 
O’Connor v. Nova Scotia, 2001 NSCA 132, sets out what he feels 
is an appropriate test when determining whether a record would 
reveal the substance of deliberations of Cabinet...  


 
Is it likely that the disclosure of the information 
would permit the reader to draw accurate 
inferences about Cabinet deliberations? If the 
question is answered in the affirmative, then the 
information is protected by the Cabinet 
confidentiality exemption …  


       [Emphasis in original] 


  


[36] Therefore, in order to refuse to disclose information on the basis of section 19(1)(c) a public 


body must prove that it is likely that the disclosure of the information would permit the reader to 


draw accurate inferences about the substance of deliberations that took place in the meeting. The 


substance of the deliberations would include such things as what was said by individuals at the 


meeting, the opinions expressed, how individuals at the meeting voted, and the arguments given 


in favour of or against taking a particular action. 


 


[37] The records to which the Town seeks to deny access on the basis of section 19(1)(c) consist 


of two Agendas that list proposed matters to be discussed at the Committee meetings on 9 


January 2007 and 6 February 2007. I cannot accept that a document that is simply a list of 


matters that may or may not be discussed at a meeting can reveal such things as what was said by 


individuals at the meeting or how individuals voted on matters discussed at the meeting. Items 


listed on an agenda may not actually be discussed at the meeting. In fact, as was pointed out by 


the Coordinator, this is what happened in relation to the meeting on 6 February 2007. The 


Planning and Development Committee Agenda for that meeting lists the Applicant’s request for a 


building permit as an item to be discussed. However, the Planning and Development Committee 
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Report completed after the meeting makes no mention of the Applicant’s matter because it was 


not an item that was discussed at the meeting due to time constraints.  


 


[38] Therefore, I find that the Planning and Development Committee had legal authority to hold, 


and did properly hold, meetings in the absence of the public on 9 January 2007 and 6 February 


2007. However, I find that disclosing to the Applicant the Agendas for these two meetings would 


not reveal the substance of any deliberations that took place at those meetings. 


 


[39] In conclusion, the Town has not met the burden placed on it by section 64(1) to prove that 


the Applicant has no right of access to the two Agendas. 


 


[40] Although it is not an issue that I must decide in this Report, I will comment briefly on the 


Town’s position that the agendas and reports for other privileged meetings of the Planning and 


Development Committee are excepted from disclosure by section 19(1)(c) and were released to 


the Applicant in error. In relation to the release of these other agendas, I will indicate as I did in 


relation to the agendas for the meetings in question.  I cannot accept that an agenda that is simply 


a list of matters that may or may not be discussed at a meeting can reveal the substance of 


deliberations for that meeting. Therefore, it is my view that the agendas for the other Committee 


meetings are not excepted from disclosure by section 19(1)(c). 


 


[41] In relation to the Town’s position on the disclosure of the Reports on the other privileged 


meetings of the Planning and Development Committee that the Town claims were released in 


error, I will not express an opinion except to state that even if these reports do contain 


information that would reveal the substance of deliberations of the meetings, section 19(2)(a) 


may be applicable to those reports. The operation of this section means that if the subject matter 


of the deliberations of the privileged meeting has been subsequently considered in a meeting 


open to the public, then section 19(1)(c) does not apply and the information is not excepted from 


disclosure. For example, if a matter is deliberated upon in a privileged meeting of the Planning 


and Development Committee and subsequently the subject matter of the deliberations is 


“considered” in an open and public meeting of the Council, then section 19(1)(c) does not apply 


to except from disclosure the information relating to the matter deliberated upon in the privileged 
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meeting. Since I do not have to decide this matter for the purposes of this Report, I will leave for 


another time a potential discussion of the meaning of the important phrase that is contained in 


section 19(2)(a): “the subject matter of deliberations has been considered in a meeting open to 


the public.”  


 


[42] I will now discuss the concerns expressed by the Applicant in relation to the manner in which 


the Town dealt with his access to information request.  


 


[43] As indicated, the Applicant stated in his Request for Review form that “the Town is very 


hard to get information from” and suggested in his written submission that municipal councils 


need to be more “open” to the public. On the issue of openness, the Applicant referred to a 


decision of the Supreme Court of Canada in London (City) v. RSJ Holding Inc. 2007 SCC 29. In 


that case, the Court decided that the City of London had breached section 239 of the Ontario 


Municipal Act, 2001 by holding closed meetings of its Planning Committee and of Council at 


which a by-law had been passed. Therefore, the Court held that the by-law should be quashed 


because it was illegal and in so doing made the following comment at paragraph 4: 


 


The open meeting requirement reflects a clear legislative choice for increased 
transparency and accountability in the decision-making process of local 
governments. 
 


[44] While the comment by the Supreme Court of Canada reflects one of the purposes of the 


ATIPPA as set out in section 3 (“to make public bodies more accountable to the public”), the 


finding in the London (City) case is not applicable to the facts of this Review. I have already 


found that the Town was authorized by the Municipalities Act, 1999 to establish the Planning and 


Development Committee and the Committee had authority to holding meetings in the absence of 


the public. There was nothing illegal about the meetings of the Committee on 9 January 2007 


and 6 February 2007. However, I fully endorse the recommendation by the Supreme Court of 


Canada “for increased transparency and accountability in the decision-making process of local 


governments.” 
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[45] The Applicant’s concern for the lack of “openness” by the Town was also expressed by his 


statement in his Request for Review that he had a “feeling that there is more information being 


withheld” and by his statements in his submission that the Town may be withholding information 


that “no one on the outside would know about,” particularly from “people that do not know how 


the system works.” These comments by the Applicant led me to investigate whether or not the 


Town has fulfilled its duty to assist as mandated by section 9 of the ATIPPA. 


 


[46] Section 9 provides as follows: 


 


9. The head of a public body shall make every reasonable effort to assist an 
applicant in making a request and to respond without delay to an applicant in an 
open, accurate and complete manner.  
 


[47] I have discussed section 9 in a number of previous reports, including Report 2007-016 where 


I commented as follows at paragraph 23: 


 
[23] Certainly, the requirement to respond in an open, accurate and complete 
manner would place an onus on any public body to do a thorough search for 
responsive records. Any Review of a response which states that there are no 
responsive records must therefore involve an assessment of whether that 
conclusion was drawn only after a complete and accurate search was conducted. 
I have addressed this issue in several previous Reports. One example is Report 
2006-009, in which I stated as follows:  
 


[17] In this case, the Department is asserting that the record being 
sought simply does not exist. It is important to note that when an 
Applicant, in a Request for Review, takes the position that a public 
body is intentionally withholding a record or has not undertaken 
an adequate search for a record, there is some onus on the 
Applicant to present a reasonable basis for that position. As I 
noted in my Reports 2005-003 and 2006-006, adequacy of search 
with regard to access to information requests has been dealt with 
by other jurisdictions in Canada. In Ontario Order M-909, the 
Inquiry Officer commented that:  


 
Although an appellant will rarely be in a position to 
indicate precisely which records have not been 
identified in an institution's response to a request, 
the appellant must, nevertheless, provide a 
reasonable basis for concluding that such records 
may, in fact, exist.  
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 . . . 


 [18] I noted in my Report 2005-006 that “the Inquiry Officer in 
Order M-909 also states that records searches ‘must be conducted 
by knowledgeable staff in locations where the records in question 
might reasonably be located.’”  . . . 


 


[48] Thus, my previous comments indicate that a component of the duty to assist is the 


requirement to conduct a complete and adequate search for the records responsive to the 


Applicant’s request. I discussed the standard to be applied in determining whether a public body 


has fulfilled its duty to assist in Report 2007-009, at paragraph 57: 


 
[57] This brings me to the “duty to assist,” which is one of the items which the 
Applicant asked me to Review. . . . I have no problem in accepting the College’s 
assertion that “reasonableness” rather than “perfection” is the standard by 
which a public body should be judged in this regard.  


 
[49] I further discussed the duty to assist in Report 2007-010, at paragraph 42: 


 
[42] . . . The duty to assist, in my view, involves dealing with applicants with due 
care and diligence, even when those dealings may occur after a Request for 
Review has been filed, and this Office is involved in brokering an informal 
resolution. It is essential to the basic purpose of the ATIPPA that applicants can 
count on public bodies to fulfil their commitments, . . .  


 
[50] The concern by the Applicant about the inadequacy of the Town’s search for responsive 


records arises in part from the Applicant’s efforts to obtain a copy of an e-mail dated 21 


December 2006 sent by the Town Planner to members of Council. I will now discuss the Town’s 


search for this e-mail and whether the Town met its duty to assist in relation to its efforts to 


locate this e-mail. 


 


[51] In his access to information request the Applicant asked for “All information 


(correspondence) which relates to the file (application)” dealing with his application for a 


building permit and then he listed a number of specific items to which he wished to have access. 


As noted above, in response to the access request the Town sent two letters to the Applicant both 


enclosing information responsive to the Applicant’s request. The letter dated 22 March 2007 


from the Coordinator states: “I also checked again with respect to emails and have been advised 


there are no emails relative to your file.”  Obviously, at this stage the Coordinator was aware that 
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the Applicant was seeking e-mails related to his file and it appears she made at least two 


“checks” for such e-mails.  


 


[52] Not being satisfied with the Town’s response, the Applicant filed a Request for Review with 


our Office dated 28 March 2007 in which he stated, among other things, that he “has knowledge 


that an email had been sent on Dec 21/2007 [sic] – this can be confirmed by Councilor [Name].” 


In her letter dated 24 April 2007 sent to this Office after she received a copy of the Applicant’s 


Request for Review, the Coordinator stated: “I have no knowledge of any e-mail.” 


 


[53] During the discussions my Office had with the parties in an attempt to bring about an 


informal resolution of this matter an Investigator with my Office obtained additional information 


from the Applicant regarding the e-mail dated 21 December 2006. The Applicant advised the 


Investigator that it was his understanding that the Town Planner had on 21 December 2006 sent 


an e-mail to all councilors regarding the Applicant’s application for a building permit. The 


Investigator then asked the Coordinator whether or not such an e-mail was sent. In response to 


the Investigator’s inquiry, the Coordinator stated in an e-mail dated 23 May 2007: 


 


You referenced an email of December 21, 2006, it was not in his file, however I 
asked [the Town Planner] on today’s date, to check her sent emails, which she did 
and she has advised that an email was sent on December 21, 2006.  


 


[54] The Town indicated to the Investigator that it would release to the Applicant a copy of the e-


mail sent by the Town Planner to all councilors and subsequently did so. However, the Town did 


not give any indication that there were records containing e-mails sent by the councilors in 


response to the Town Planner’s e-mail dated 21 December 2006. Later, the Applicant advised the 


Investigator that he was aware that some of the councilors had responded to the e-mail of 21 


December 2006 and, as a result, the Investigator contacted the Coordinator and asked if there 


were any records containing the e-mail responses of the councilors. In response to the 


Investigator’s question, the Coordinator stated in an e-mail dated 3 July 2007: “I was not aware 


of any emails, however I have gone back to the Town Planner and she is in the process of 


carrying out a thorough review of all emails relative to your request.” 
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[55] The Town Planner did carry out a review of her e-mails and the Coordinator then contacted 


the Investigator by e-mail dated 4 July 2007 stating: 


 
We have carried out a thorough review of emails and following is the results of 
the investigation . . .  
 
On March 6, 2007 an email was sent to, and/or a conversation was held with all 
Councillors. The councillors' response to this request was provided to you in an 
earlier communication. 
 
I provided the Town Planner with a copy of the applicant's Atipp request and 
asked her to prepare and compile the requested information.  A copy of the 
information which was compiled by her, and her staff, was provided to you in an 
earlier communication.  
 
Since then, the applicant stated to you "that he is of the understanding that some 
of the councillors responded to the email of December 21, 2006", which you have 
brought to our attention by your most recent correspondence. Consequently we 
have revisited this matter with the Town Planner and as a result she has compiled 
a list of emails that is responsive to this request. She apologizes and states that 
this email never came up during the compiling of the information. Copies of 
emails are attached. 
 
In the early response from councillors (to me - the Coordinator) regarding the 
applicants Atipp request, not one of them made reference to the attached emails.  
 
Eg:  Councillor [Name] provided only a copy of his notes from the meeting but he 
made no reference to his two emails, which were a direct response to [the Town 
Plannner’s] email; Councillor [Name] responded by saying "I have no notes 
regarding that application besides the information distributed in the Councilors' 
package" this information was provided to you in our earlier correspondence.   
 
 
Our Summary: 
 
The Head, The Alternate Attip Coordinator, and myself-the Coordinator must take 
from this experience, that when an applicant references correspondence; we must 
stress that an email is correspondence, therefore, must be considered as such.   


 


[56] The Town agreed to disclose to the Applicant the responsive e-mails from the councilors that 


were revealed during the Town’s review. 


 


20
07


 C
an


LI
I 6


73
37


 (
N


L 
IP


C
)







20 


Office of the Information and Privacy Commissioner  Report 2007-018 


[57] A number of aspects of the Town’s search for e-mails responsive to the Applicant’s request 


are particularly troubling. In the Summary to her e-mail dated 4 July 2007, the Coordinator states 


that the Town “must take from this experience, that when an applicant references 


correspondence; we must stress that an email is correspondence, therefore, must be considered as 


such.”  Reading this statement, the impression is conveyed that councilors and staff of the Town 


had not considered that the Applicant was requesting e-mails related to his file when in his 


access request he asked for each of the following: “All information (correspondence) which 


relates to the file (application)”; “Any notes or correspondence that Town staff may have made 


or received …”; “Copy of any photos or other information that relates to this file”; and “Any 


other information that relates to file.” I have great difficulty accepting that councilors and staff 


who communicate with each other on a regular basis by e-mail would not consider e-mails to be 


either “correspondence” or “information” related to the Applicant’s file with the Town. 


 


[58] Furthermore, when the Coordinator wrote to the Applicant on 22 March 2007 she stated “I 


also checked again with respect to emails and have been advised there are no emails relative to 


your file.” The question that begs to be answered is: Where did the Coordinator check again for 


e-mails? The Coordinator must surely have checked with the Town Planner because as she 


indicated in her e-mail dated 4 July 2007: “I provided the Town Planner with a copy of the 


applicant’s Atipp request and asked her to prepare and compile the requested information.” 


However, initially the Town Planner did not compile the records containing her e-mail dated 21 


December 2006 and the e-mails from the councilors in response. Subsequently, the Town 


Planner, after being provided with information from the Investigator, did what the Coordinator 


described as a “thorough review of all emails” relative to the Applicant’s request. If this 


“thorough review” had been done when the Applicant had first submitted his request, then the 


responsive e-mails would doubtless have been located and sent to the Applicant.  


 


[59] I must now determine whether the manner in which the Town handled the Applicant’s 


request amounts to a failure to fulfil its duty to assist as set out in section 9. As noted above, I 


have indicated in previous Reports that the requirement to respond to an Applicant in an open, 


accurate, and complete manner requires “any public body to do a thorough search for responsive 


records.” It is quite striking that the Coordinator in her e-mail dated 4 July 2007 used quite 
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similar language when she stated: “We have carried out a thorough review of emails and the 


following is the results of the investigation.”  It is apparent, and I so find, that if the Town had 


done its thorough review of e-mails when it first received the Applicant’s request, then it would 


have located the responsive e-mails. Why the Town did not initially do a thorough search for the 


responsive records I cannot determine, however, by not doing a complete and accurate search in 


response to the access request the Town has failed to act with the due care and diligence that is 


required by section 9. Therefore, I find that the Town has failed to fulfil its statutory duty to 


assist the Applicant. 


 


[60] I will now discuss the Applicant’s concern regarding the shredding of notes made in relation 


to his request for a building permit.  The Applicant stated in his submission as follows: “As a 


councilor, one is supposed to retain all documents related to council work – [Name of Councilor] 


shredded notes related to this file.”  The Applicant in his access request to the Town asked for 


copies of any notes made by councilors or staff at specified council and committee meetings, 


including certain meetings of the Planning and Development Committee and also for a “Copy of 


any notes any councilor may have especially Councilor [Name].” I note that the councilor from 


whom the Applicant specifically requested notes is the same councilor whom the Applicant 


states has shredded notes. 


 


[61] In her letter dated 21 March 2007 the Coordinator advised the Applicant as follows: 


 


I have requested from Council members and staff a copy of any notes that may 
have been taken at the Public Council Meeting and/or Committee Meetings 
(Privileged Session). Enclosed are the documents that are available. Other staff 
and Councillors have advised that they have no records respondent [sic] to this 
request. 
. . .  


In the meantime I did not receive any acknowledgement of any notes taken at the 
Planning and Development Committee Meeting. 


 


[62] As indicated, during the informal resolution process the Town agreed to release additional 


records to the Applicant, including e-mails sent by councilors in response to the Town Planner’s 


e-mail dated 21 December 2006. The councilor from whom the Applicant had specifically 
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requested notes was one of the councilors who responded and in an e-mail dated 21 December 


2006 he indicated that he had taken notes at a meeting of the Planning and Development 


Committee: 


 
For the record, when asked at the council meeting why [the Applicant’s] 
application was rejected I did not have my notes from the P & D committee with 
me . . .  
 
To ensure that council is given the complete rational [sic] at subsequent meetings 
of council, rather than trust to the memories of the councilors on the committee, I 
will bring my committee notes or if necessary request that the Town Planner or 
designate be present.  


 


[63] Given the apparent contradiction between what the Coordinator stated in her letter regarding 


the fact that she had no acknowledgement of any notes taking at meetings of the Planning and 


Development Committee and what was stated by the councilor in his e-mail regarding his taking 


of notes at one of those meetings, the Investigator contacted the Coordinator and received the 


following reply from her by e-mail dated 13 July 2007: 


 


I had a conversation with Councillor [Name] and he informed me that he had, at 
that time jotted some comments at the privileged session, P & D Committee 
Meeting.  He further advised that he had no responsive records as he considered 
these comments transitory and they have were [sic] shredded a long time ago. 


 


[64] I must now determine if the Town or the named councilor have violated the ATIPPA by 


shredding the notes. I will begin my discussion of this issue by first deciding whether or not the 


councilor’s notes constitute a record under the provisions of the ATIPPA. 


 


[65] The definition of a record is found in section 2(q) of the ATIPPA as follows: 


 


2. (q) "record" means a record of information in any form, and includes 
information that is written, photographed, recorded or stored in any manner, but 
does not include a computer program or a mechanism that produced records on 
any storage medium; 
 


[66] As cited above, section 7 allows the Applicant a “right of access to a record in the custody or 


under the control of a public body.” 
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[67] Section 5(2)(b) of the ATIPPA contains a provision dealing with the destruction of records as 


follows: 


5(2) This Act  


 . . . 


(b) does not prohibit the transfer, storage or destruction of a record in 
accordance with an Act of the province or Canada or a by-law or resolution of a 
local public body;  


 


[68] The Town has by a resolution of its Council on 15 August 2006 adopted a Records Retention 


Policy. The policy does not specifically deal with the retention or destruction of notes taken by 


Councilors at Council meetings or Committee meetings.  The Records Retention Policy was 


amended by a resolution of Council on 12 September 2006 to add to the policy the following: “If 


files are active they are not to be destroyed.” 


 


[69] In his e-mail the councilor stated that he considered his notes to be “transitory.”  In light of 


the councilor’s statement, it is necessary for me to discuss the concept of “transitory records.” 


The concept or term “transitory records” is not found in the ATIPPA but it has been commented 


upon by a number of sources in Canada.  The Access to Information Review Task Force 


established by the Government of Canada in its report stated as follows: “The term ‘transitory 


record’ is used in Canada to deal with records of a temporary nature of short-term value, found in 


both administrative and operational records created by a government institution.” (available at 


http://www.atirtf-geai.gc.ca/paper-transitory-e.html#intro ) 


 


[70] The Newfoundland and Labrador Office of the Chief Information Officer (the “OCIO”) 


defines a transitory record as: “records that are required only for a limited time to ensure the 


completion of a routine action or the preparation of a subsequent public record.” The OCIO 


points out that the term “transitory records” does not include records required “to control, 


support, or document the delivery of programs, to carry out operations, to make decisions, or to 


account for the activities of the department.” The OCIO provides the following as examples of 
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transitory records: information of short-term value, duplicate documents, draft documents and 


working materials, advertising materials, external publications, and personal information. 


(available at http://www.ocio.gov.nl.ca/im/pdf/trim-bus-rules.pdf) 


 


[71] The ATIPPA Policy and Procedures Manual produced by the Access to Information and 


Protection of Privacy Coordinating Office of our provincial Department of Justice (available at 


http://www.justice.gov.nl.ca/just/civil/atipp/Policy%20Manual.pdf) defines “transitory record” 


on page 12 of its Glossary in Appendix 3 as follows: 


 


A record that has only immediate or short-term usefulness and will not be needed 
again in the future. Transitory records contain information that is not required to 
meet legal or financial obligations or to sustain administrative or operational 
functions, and has no archival value. 
 


[72] The concept of transitory records was discussed by the Saskatchewan Information and 


Privacy Commissioner in Report LA-2004-001. In that Report, the Saskatchewan Commissioner 


dealt with an access request for notes taken by a participant at a closed committee meeting for 


which no minutes had been taken and with the destruction of the notes shortly after. In 


discussing whether or not the notes were subject to the Saskatchewan Local Authority Freedom 


of Information and Protection of Privacy Act the Commissioner stated at paragraph 20-21: 


 


[20] The Division asserted that these notes were “personal notes” or a “personal 
record”. Our office was advised that the notes were written by the one Division 
employee to be a “personal reminder” of meeting details. The implication of 
something being a personal record is that it would not be a record in the custody 
or control of a local authority and therefore would not be subject to the Act. 


 
[21] Our view is that such a record prepared by an individual employed by the 
Division concerning matters for which the Division is responsible should neither 
be classified nor treated as a personal record. A personal record might consist of 
someone’s grocery list or a dry-cleaning receipt. To give “personal record” the 
expansive meaning ascribed to it by the Division would undermine the principle 
of transparency that is fundamental to the Act. 


 


[73] In his Report, the Saskatchewan Commissioner in deciding that the notes were not a 


transitory record commented at paragraphs 22-23: 
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[22] This does not appear to be the case. A transitory record is a record of 
temporary usefulness needed only for a limited period of time; to complete a 
routine task or to prepare an ongoing document. Once they have served their 
purpose, they would be destroyed. 


 
[23] Does the record or document provide evidence of a business activity,   
decision or transaction related to the functions and activities of the organization? 
In this case, the answer appears to be affirmative. Consequently, the notes should 
have been classified and retained. 


 


[74] The Saskatchewan Commissioner in Report LA-2004-001 discussed the retention and 


disposition of records at paragraphs 28 and 30: 


 


[28] At the time an access request under the Act is received by a local authority, 
all undestroyed transitory records relating to the request would be subject to the 
Act. In these situations, existing transitory records cannot be destroyed until the 
Applicant’s request has been processed and any appeal period exhausted. 
 
. . .  


 
[30] The notes of the August 26, 2003 meeting were destroyed before the Division 
received the Applicant’s access request. We certainly have no evidence that the 
records of the meeting in this case were destroyed to evade a prospective access 
request. The destruction of these records is contrary to the purpose of the Act, 
particularly the right of access and the right to able to ask for a review of the 
decision of a local authority. 


 


[75] Having reviewed the various comments on and definitions of the term “transitory record,” I 


will indicate that while I found them instructive I do not believe the term is a practical one for 


the classification of records subject to the ATIPPA. Section 2(q) of the Act sets out a broad 


definition of what constitutes a record and section 5(1) provides that the Act applies to “all 


records in the custody of or under the control of a public body,” with specific exceptions. This is 


not to say that a record is not subject to “transfer, storage, or destruction” as set out in section 


5(2)(b). But, in order to destroy a record subject to the ATIPPA the destruction must be done as 


provided for in section 5(2)(b), that is, “in accordance with an Act of the province or Canada or a 


by-law or resolution of a local public body.”  
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[76] Clearly, section 5(2)(b) allows local public bodies such as the Town to develop a Records 


Retention Policy. Such a policy may provide that a record is to be maintained permanently, for a 


short period of time, or for any other appropriate period of time, with the length of the retention 


time being determined by the nature of the record involved. However, a record can only be 


destroyed in accordance with the authorized Records Retention Policy of the local public body. 


 


[77] In order to continue the discussion of whether the councilor’s notes are a record as defined in 


the ATIPPA, it is necessary to recall the committee structure used by the Town. The Planning 


and Development Committee meets to address issues relevant to its mandate and then the Chair 


of the Committee reports at the Public Council Meeting. It was at a meeting of the Committee 


that the councilor (who at the time was Chairperson of the Committee) took the notes during the 


discussion of the Applicant’s request for a building permit. The Committee decided against 


granting the Applicant a permit. The councilor as Committee Chair was then required to report at 


the public meeting of Council regarding the rejection of the Applicant’s application for a 


building permit. It was in reference to his reporting at the public meeting that the Councilor 


made his comments on his destroyed notes in his e-mail response to the Town Planner’s e-mail 


dated 21 December 2006, which for convenience I will repeat here: 


 


For the record, when asked at the council meeting why [the Applicant’s] 
application was rejected I did not have my notes from the P & D committee with 
me . . .  
 
To ensure that council is given the complete rational [sic] at subsequent meetings 
of council, rather than trust to the memories of the councilors on the committee, I 
will bring my committee notes or if necessary request that the Town Planner or 
designate be present.  
 


It is these notes that the councilor considered transitory and, thus, were shredded. 
 


[78]  As I indicated above, following the meeting of the Planning and Development Committee 


there is prepared a document entitled the Planning and Development Committee Report which 


provides an outline of the matters discussed at the meeting along with the recommendation of the 


Committee on those matters, but without any detail as to why a particular recommendation is 


being made. Therefore, Council in the public meeting does not have a record of why the 
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Committee made a particular recommendation. As a result, the councilor had difficulty 


explaining the Committee’s reasoning to the Council without his notes and commented that “To 


ensure that council is given the complete rational [sic] at subsequent meetings of council, rather 


than trust to the memories of the councilors on the committee, I will bring my committee        


notes . . .” 


 


[79] As a result, the only document containing the rationale for the Committee’s decision on the 


Applicant’s building permit were the notes taken by the councilor. As the Saskatchewan 


Commissioner found in Report LA-2004-001, I find that these notes were not the personal notes 


of the councilor but a record in the custody or control of the Town. The notes, to use the words 


of the Saskatchewan Commissioner, “provide evidence of a business activity, decision or 


transaction related to the functions and activities of the organization.” Therefore, the notes 


constitute a record within the meaning of the ATIPPA. 


 


[80] Having found that the notes are a record, I will now consider whether the destruction of the 


notes was done contrary to the provisions of the ATIPPA. 


 


[81] Section 3 of the ATIPPA provides that one of its purposes is to make public bodies more 


accountable to the public. This purpose is achieved through the operation of section 7 which  


grants an applicant a right of access to any record in the custody or under the control of a public 


body. 


 


[82] As I indicated, section 5(2)(b) of the ATIPPA allows a local public body such as the Town to 


destroy records but only in accordance with a resolution passed by the local public body. The 


Town has by resolution approved a Records Retention Policy. This policy does not deal 


specifically with notes taken by a councilor at a public meeting of Council or at a committee 


meeting but does contain a provision which states that “If files are active they are not to be 


destroyed.” 


 


[83] I find that the file involving the Applicant’s building permit was still active at the time he 


made his access request because he had appealed the decision of the Town denying him a 
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building permit. The destroyed notes form part of that active file. Furthermore, there is no 


provision in the Town’s Records Retention Policy that would allow for the destruction of the 


records containing the councilor’s notes. Therefore, the records were not destroyed in accordance 


with the approved Records Retention Policy. Since records subject to ATIPPA can, pursuant to 


section 5(2)(b), only be destroyed in accordance with an approved policy, the destruction of the 


notes was contrary to the ATIPPA. 


 


[84] While I have found that the notes were destroyed contrary to the ATIPPA, I do not consider 


the circumstances to be such that an offence has been committed under section 72(d) of the 


ATIPPA  which provides: 


72.  A person who wilfully      


         . . . 


    (d) destroys a record or erases information in a record that is subject to this 
Act  with the intent to evade a request for access to records,  


is guilty of an offence and liable, on summary conviction, to a fine of not                      
more than $5,000 or to imprisonment for a term not exceeding 6 months, or to 
both. 


 


[85] The evidence is certainly clear that a record subject to the ATIPPA has been destroyed, 


however, in my opinion there is not sufficient evidence to prove that the record was destroyed 


with the intent to evade a request for access to records. It appears to be the case that the councilor 


who made the notes was under the mistaken impression that the ATIPPA recognizes the concept 


of a “transitory record” and made the erroneous assumption that he could destroy records other 


than in accordance with the Town’s authorized Records Retention Policy.  


 


 


V CONCLUSION 


 


[86] The Town has not proven that it is entitled to deny access to the Agendas for the meetings of 


the Planning and Development Committee held on 9 January 2007 and 6 February 2007. 
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[87] By not conducting a complete and accurate search for the records responsive to the 


Applicant’s access request, the Town failed to carry out its duty to assist imposed by section 9 of 


the ATIPPA. 


 


[88] The notes taken by the Town councilor at the Planning and Development Committee 


constitute a record within the meaning of the ATIPPA and the destruction of the notes was not 


done in accordance with the ATIPPA. 


 


 


VI RECOMMENDATIONS 


 
[89] Under the Authority of section 49(1) of the ATIPPA, I hereby make the following 


recommendations: 


 


1. That the Town release to the Applicant the Agendas for the meetings of the Planning and 


Development Committee held on 9 January 2007 and 6 February 2007. 


 


2.  That the Town review and update its procedure for responding to access to information 


requests, particularly with regard to its method of searching for responsive records, and 


provide complete details of the procedure it develops to its Councilors and its staff. 


 


3.   That the Town review and update its Records Retention Policy to include a provision dealing        


with the notes taken by Town Councilors and the Town staff at public meetings of Council 


and at meetings of committees. 


 


4.  That the Town make every reasonable effort to assist an applicant in making an access to 


information request and to respond without delay to an applicant, in an open, accurate and 


complete manner, as required by section 9 of the ATIPPA.  


 


[90] Under authority of section 50 of the ATIPPA I direct the head of the Town of Portugal Cove-


St. Philip’s to write to this Office and to the Applicant within 15 days after receiving this Report 


to indicate the Town’s final decision with respect to this Report. 
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[91] Please note that within 30 days of receiving a decision of the Town under section 50, the 


Applicant may appeal that decision to the Supreme Court of Newfoundland and Labrador, Trial 


Division in accordance with section 60 of the ATIPPA. 


 


[92] Dated at St. John’s, in the Province of Newfoundland and Labrador, this 14th day of 


December 2007. 


 


 


       Philip Wall 
       Information and Privacy Commissioner 
       Newfoundland and Labrador 
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OFFICE OF THE 


INFORMATION & PRIVACY 
COMMISSIONER 


for 
Prince Edward Island 


 
Order No. FI-19-011 


 
Re: Department of Education and Lifelong Learning 


 
July 24, 2019 


 
Prince Edward Island Information and Privacy Commissioner 


Karen A. Rose 
 


 
 
Summary:  
 


An applicant asked the Department of Education and Lifelong Learning for access 
to all emails over a specific date range, between the Deputy Minister and his 
successor, on the issue of PISA [Programme for International Student 
Assessment].  


 
The Applicant also requested a copy of a presentation by the Deputy Minister, in 
relation to how to improve student achievement in light of PISA results. 
  
The Public Body provided some but not all of the responsive records. The slides 
of two presentations were withheld pursuant to subsection 20(1) [Cabinet 
confidences]. The applicant asked the Commissioner to review the decision in 
relation to subsection 20(1).  
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The Commissioner found that the Department had properly applied subsection 
20(1) to three of the slides in the two presentations.  The Commissioner further 
found that the remainder of the slides are not subject to subsection 20(1), as 
their disclosure would not permit the reader to draw accurate inferences about 
Cabinet deliberations.   
 
The Commissioner ordered the Public Body to provide the applicant with access 
to all but three slides.  


   
 
Statutes Cited: Freedom of Information and Protection of Privacy Act, RSPEI 1988, 


c F-15.01, ss. 6(2), 7, 20, 65(1), 68(1.1) 
 
 
Decisions Cited: Order F07-23 Re: Ministry of Public Safety and Solicitor General, 


2007 CanLII 52748 
 
Aquasource Ltd. v. British Columbia (Freedom of Information and 
Protection of Privacy Commissioner), 1998 CanLII 6444 (BC CA)  


 
0 'Connor v. Nova Scotia, 2001 NSSC 6 (CanLII) aff’d 2001 NSCA 
132, leave to appeal denied [2001] S.C.C.A. No. 582 
 
Order 97-010, Re:  Alberta Treasury and Alberta Community 
Development, 1997 CanLII 15912 (AB OIPC) 
 
Report A-2018-026 Re: Marystown (Town), 2018 CanLII 106998 
(NL IPC) 
 
Report 2005-004, Re: Executive Council, 2005 CanLII 29653 (NL 
IPC) 
 
Report A-2008-008, Newfoundland and Labrador Re: Innovation, 
Trade and Rural Development, 2008 CanLII 31395 (NL IPC)  
 
Order F2013-23, Re:  City of Lethbridge, 2013 CanLII 52667 (AB 
OIPC) 
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I. BACKGROUND: 
 


[1] An applicant (“the Applicant”) made an access to information request, pursuant to 


section 7 of the Freedom of Information and Protection of Privacy Act (“the FOIPP Act”), 


to the Department of Education, Early Learning and Culture, now the Department of 


Education and Lifelong Learning (“the Public Body”).   


 


[2] In their decision letter to the Applicant, dated March 8, 2018, the Public Body confirmed 


the Applicant’s request as follows: 


In an email dated Jan 7, 2014, [the Deputy Minister] said he was 
preparing a major presentation to cabinet, to be presented the 
following Tuesday, on how to improve student achievement in 
light of PISA results. In the email, he said he could not show the 
slides to [the Superintendent] until after the cabinet presentation, 
but would show it to her and [a named school board employee] 
afterwards, as well as to Island principals if they felt appropriate.  
 


I would like a copy of this presentation, either as it was presented 
to cabinet or, if that is to be withheld, as it was presented to [the 
Superintendent] and any other education administrators.  
 
I would like any emails from [the Deputy Minister], and from [his 
successor], on the issue of PISA, from the period beginning Dec. 1, 
2013, until Dec 13, 2016.  


 


[3] The Public Body located and retrieved 141 pages of responsive records.  The Public Body 


disclosed 102 pages to the Applicant, in their entirety.  The Public Body withheld certain 


information on six pages pursuant to subsection 15(1) [disclosure harmful to personal 


privacy], and withheld 33 pages from the Applicant, in their entirety, pursuant to 


subsection 20(1) of the FOIPP Act [Cabinet confidences].    


 


[4] The Applicant requested a review of the Public Body’s decision in relation to subsection 


20(1) of the FOIPP Act.  The Public Body described the 33 pages of withheld records as 


two presentations made to Cabinet in January 2014.   
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[5] The Applicant submits that the presentation was also made to the English Language 


School Board following the Cabinet presentation, and that subsection 20(1) of the FOIPP 


Act does not apply, at least with regard to the presentation made to the school board.  


 
[6] The Applicant did not request a review in relation to the severances the Public Body 


made pursuant to subsection 15(1) of the FOIPP Act. As a result, these severances will 


stand in relation to subsection 15(1), and section 15 is not at issue in this review.  


 
 


II. RECORDS AT ISSUE 


 


[7] The records at issue consist of two presentations, one which is 17 pages of slides 


(Presentation One) including the cover page, and one which is 16 pages of slides 


(Presentation Two) including the cover page, both dated January 2014.  I will refer to 


the records collectively as “the records at issue”.   


 
 


III. THE ISSUE 


 


[8] There is one issue in this review: 


 
Did the head of the Public Body properly apply subsection 20(1) of the FOIPP Act to the 
records at issue? 


 
 
 


IV. BURDEN OF PROOF 


 


[9] Section 65 of the FOIPP Act describes who bears the burden of proof during an inquiry 


by the Commissioner, and states as follows:  


65.(1) If the inquiry relates to a decision to refuse an applicant  
access to all or part of a record, it is up to the head of the public 
body to prove that the applicant has no right of access to the 
record or part of the record. 
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[10] The head of the Public Body has refused to disclose to the Applicant the information in 


the records at issue, in reliance on section 20 of the FOIPP Act.  Pursuant to subsection 


65(1) of the FOIPP Act, it is the Public Body's burden to prove it properly applied this 


exception to disclosure.   


 


V. ANALYSIS  


 


Did the head of the Public Body properly apply subsection 20(1) of the FOIPP Act to the 
records at issue? 


 


[11] The Public Body relies on section 20 of the FOIPP Act for its refusal to provide the 


Applicant with access to the records at issue.  Section 20 of the FOIPP Act states: 


Cabinet confidences 
20.(1) The head of a public body shall refuse to disclose to an 
applicant information that would reveal the substance of 
deliberations of the Executive Council or any of its committees, 
including any advice, recommendations, policy considerations or 
draft legislation or regulations submitted or prepared for 
submission to the Executive Council or any of its committees. 
 
Non-application of subsection (1) 
(2) Subsection (1) does not apply to 
(a) information in a record that has been in existence for 15 years 
or more; or 
(b) information in a record of a decision made by the Executive 
Council or any of its committees on an appeal under an Act. 


 


[12] Based on the statutory wording, there are six conditions for this provision to apply.  If 


the following six conditions are satisfied, the Public Body must not disclose the 


information at issue: 


a. the information must be the substance of deliberations, such as advice, 
recommendations, policy considerations or draft legislation or regulations;  


b. disclosure must reveal the deliberation information, for example, it is not already 
in the public realm; 


c. the information in the record must have been either submitted or prepared for 
submission to a deliberating group; 
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d. the deliberating group must be either 
i. Executive Council, or  


ii. any of its committees; 
e. the information in the record must be less than 15 years old; and 
f. the information in the record cannot be a decision made by the Executive 


Council or any of its committees on an appeal under an Act. 
  


There is some overlap between each of the above conditions.  For ease of 


understanding, I have analyzed them in groups of two. 


 


Conditions c and d: 


[13] The Applicant submits, based on information the Applicant received from email records 


of the Public Body, that the presentations were first given to the Premier, then to 


Cabinet, and then to officials of the school board, including the superintendent. 


 


[14] The Public Body states: 


 
It is evident that the Presentation was created for Executive 
Council as on the front page it says "Presentation to Cabinet." 
There are also e-mails from the [then Deputy Minister], which 
clearly indicate that the Presentation was developed with the 
intention of presenting it to Cabinet. As the Presentation was 
created for Executive Council, the Public Body submits that 
subsection 20(1) of the Act was appropriately applied.  


 


[15] I have carefully reviewed the records at issue, as well as the records provided to the 


Applicant, and the processing records.  Based on this review, I find that it is likely that 


Presentation One was given to the Premier, and Presentation Two, slightly shorter, was 


given to Cabinet a few days later.  Presentation One and Two have cover pages 


indicating they were made to Executive Council. 


 


[16] The Applicant argues that subsection 20(1) does not apply to a presentation to Cabinet 


which is also made to a school board.  In support of their argument, the Applicant refers 


to an email of the Deputy Minister which indicates his intention to possibly provide the 
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presentation to officials of the school board at some point after the presentation to 


Cabinet.  However, based on my review of all the responsive records, I agree with the 


Public Body that the responsive records do not include a presentation made to the 


school board.  Although the records indicate that a presentation to the school board 


may have been intended as a possibility, the search for responsive records does not 


bear this possibility out.  


 


[17] Even if the presentation had been made to officials of the school board following the 


Cabinet presentation, the Public Body submits that this would not undermine the 


application of subsection 20(1) of the FOIPP Act: 


 
In support of this position, the Public Body refers you to Order 
F07-23 (Ministry of Public Safety and Solicitor General), 2007 
CanLII 52748, at paras. 34-35 (BC IPC), wherein Adjudicator 
Austin-Olsen determines that the confidential disclosure of 
protected information (i.e. cabinet confidences) to select persons 
does not result in the protected information becoming publicly 
available, nor does it constitute a waiver of the legislative 
exception. A similar line of reasoning was applied in 0 'Connor v. 
Nova Scotia, 2001 NSSC 6 (CanLII) (aff’d, 2001 NSCA 132, leave to 
appeal denied, [2001] S.C.C.A. No. 582).  


 


[18] I have reviewed the British Columbia adjudicator and Nova Scotia Court of Appeal 


decisions cited by the Public Body.   I have also reviewed Order F2013-23, Re:  City of 


Lethbridge, 2013 CanLII 52667 (AB OIPC), referred to by the Public Body.  Although the 


Alberta decision dealt with the substance of deliberations of a meeting of a local public 


body, as opposed to Executive Council, the following paragraph succinctly reflects a fair 


interpretation of “substance of deliberations” in circumstances where some information 


about the subject matter is made public: 


 


[para 48]     To put the point differently, the fact that the general 
subject-matter of something was discussed publicly does not 
preclude the application of section 23(1) to the more specific 
subject-matter of the deliberations in relation to that something, 
which deliberations include a consideration of the reasons for 
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making a decision, the pros and cons of a course of action, or 
other details in relation to the particular subject-matter (see 
Order F2009-040 at para. 37). 


 
 


[19] I agree that, even if the records at issue were shared with school board officials outside 


of Executive Council, that does not automatically remove the mandatory protection of 


subsection 20(1) of the FOIPP Act. As is set out below, the test is whether disclosure of 


the information in the records at issue would reveal the substance of deliberations of 


Executive Council.  As the information in the records at issue was prepared for 


submission to Executive Council, I find that conditions c and d are satisfied for the 


records at issue. 


 


Conditions e and f: 
[20] With regard to conditions e and f, I confirm that the records at issue are less than 15 


years old, and I have no evidence that the information in the records at issue are a 


decision of Executive Council on an appeal under an Act.  On this basis, conditions e and 


f are satisfied for the records at issue.  The bulk of my analysis will be focused on 


conditions a and b. 


 


Conditions a and b: 


[21] Subsection 20(1) of the FOIPP Act is not intended to apply to all records submitted or 


prepared for submission to Executive Council; it is only intended to apply to information 


that, if disclosed, would reveal the substance of deliberations of Executive Council or its 


committees.  I must consider whether the records at issue contain the substance of 


deliberations, such as the types in the non-exhaustive list enumerated in the provision:  


advice, recommendations, policy considerations or draft legislation or regulations.  The 


Public Body submits, and I agree, that the listed types of information are intended to be 


illustrative, not exhaustive. Although a presentation to Executive Council is not a type of 


record listed as an example in subsection 20(1), the Public Body submits that this 


provision applies to the records at issue in their entirety. 
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[22] Analysis of the Public Body’s submissions depends on the interpretation of the phrase 


“substance of deliberations”.   Relying on the British Columbia Court of Appeal in 


Aquasource Ltd. v. British Columbia (Freedom of Information and Protection of Privacy 


Commissioner), 1998 CanLII 6444 (BC CA), paragraphs 39 and 41, the Public Body 


submits that subsection 20(1) of the FOIPP Act ought to be read broadly, so as to 


protect the confidence of Cabinet communications. The Public Body states: 


 


The Presentation made to Cabinet is part of the body of 
information that was considered in making decisions regarding 
policy options related to student achievement in mathematics, 
and as such was appropriately protected under subsection 20(1).  


   


[23] It has been accepted in many decisions of Information and Privacy Commissioners in 


other jurisdictions, including Alberta and British Columbia, that disclosure of a record 


would reveal the substance of deliberations if it would permit the drawing of accurate 


inferences with respect to the substance of those deliberations.  The Nova Scotia Court 


of Appeal, in O'Connor v. Nova Scotia, 2001 NSCA 132 (CanLII), adopted this test with 


respect to cabinet confidences, upon a review of Aquasource, supra, as follows: 


[91]         To my mind there is no need to give the kind of broad, 
expansive definition to “substance of deliberations” urged by 
either the government in the Aquasource case, or by the appellant 
in a matter before us. Rather than focusing the inquiry on the 
“kind” or “body” of information, the question that ought to be 
asked is whether by its disclosure, the substance of Cabinet 
deliberations would be revealed. 
  
[92]         In my opinion, an earlier decision of the B.C. Privacy 
Commissioner in another case, referred to by the court in 
Aquasource, properly describes the approach to be taken 
whenever a s. 13(1) analysis is triggered.  It is the approach I 
favour and is expressed in this way: 


  
... The information is prepared for Cabinet and its committees.  It 
forms the basis for Cabinet deliberation and so its disclosure 
would reveal the substance of Cabinet deliberations because it 
would permit the drawing of accurate inferences with respect to 
those deliberations. 
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Thus the question to be asked is this:  Is it likely that the 
disclosure of the information would permit the reader to draw 
accurate inferences about Cabinet deliberations?  If the question 
is answered in the affirmative, then the information is protected 
by the Cabinet confidentiality exemption under s. 13(1). 
(underlining added) 


[24] I adopt the test as confirmed by the Nova Scotia Court of Appeal above.  The Public 


Body makes submissions on the basis of this test, as follows: 


 
If the analysis from Aquasource is not accepted, then the Public 
Body submits that the analysis from 0 'Connor should be applied 
to arrive at the same conclusion. The information in the 
Presentation would lead to an accurate inference being drawn 
about the substance of the Executive Council's deliberations 
regarding the PISA results and policy and operational directives 
and actions related to student achievement in mathematics. 
Under either analysis, the appropriate conclusion is that 
subsection 20(1) applies.  


  


[25] By relying on subsection 20(1), the Public Body submits that if it discloses the records at 


issue, the information would reveal the substance of deliberations of Executive Council. 


In Order 97-010, Re:  Alberta Treasury and Alberta Community Development, 1997 


CanLII 15912 (AB OIPC), at paragraph 28, relied upon by the Public Body, Commissioner 


Clark considered the expression, “substance of deliberations” as it appears in Alberta’s 


Freedom of Information and Protection of Privacy Act in a provision similar to section 20 


of the FOIPP Act.  Commissioner Clark stated:   


[28] I take the term “substance” is to have its normal dictionary 
meaning of essence, the material or essential art of a thing.  
“Deliberation” is taken to mean the act of deliberating, the act of 
weighing and examining the reasons for and against a 
contemplated action or course of conduct or a choice of acts or 
means.  


    


[26] It is notable that, as subsection 20(1) is a mandatory exception to disclosure, the Public 


Body has no discretion to assess the sensitivity of the information in the records at 
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issue, or the potential impact of disclosure.  If subsection 20(1) applies, the Public Body 


must refuse to disclose the information to the Applicant.  Therefore, in my analysis 


below, I have not considered the potential impact of disclosure of the records to which 


subsection 20(1) applies.   


 
[27] Further understanding of the meaning of “substance of deliberations” may be garnered 


from decisions which have considered similar provisions.  In Report A-2018-026 Re: 


Marystown (Town), 2018 CanLII 106998 (NL IPC), for example, the Commissioner 


considered an exception for public body confidences, which would reveal the substance 


of deliberations of a meeting of elected officials.  The Commissioner relied on a test 


which had already been established and followed in British Columbia: 


 


[13]       This Office previously considered the meaning of “substance of 
deliberations” in Report 2007-018, at para. 36: 


Therefore, in order to refuse to disclose information on the basis of 
[then] section 19(1)(c) a public body must prove that it is likely 
that the disclosure of the information would permit the reader to 
draw accurate inferences about the substance of deliberations 
that took place in the meeting. The substance of the deliberations 
would include such things as what was said by individuals at the 
meeting, the opinions expressed, how individuals at the meeting 
voted, and the arguments given in favour of or against taking a 
particular action. 


 


 
[28] In O’Connor, supra, Chief Justice MacDonald of the Nova Scotia trial court discussed the 


interpretation of “substance of deliberations”.  This interpretation was referred to and 


adopted by the Newfoundland and Labrador Commissioner in Report 2005-004, Re: 


Executive Council, 2005 CanLII 29653 (NL IPC), as follows: 


[21]  For the purpose of this review, then, it is essential to begin 
with the key language of section 18(1), which is “substance of 
deliberations.”  As Chief Justice McDonald [sic] asked in O’Connor 
v. Nova Scotia, 2001 NSSC 6 (CanLII) [upheld on appeal to the 
NSCA], “while … it is safe to presume that Cabinet’s actual 


20
19


 C
an


LI
I 7


11
90


 (
P


E
 IP


C
)



https://www.canlii.org/en/ns/nssc/doc/2001/2001nssc6/2001nssc6.html





 


Page 12 of 16 
 


deliberations are confidential, does the reference to ‘substance’ 
broaden or limit that which is to be protected?”  McDonald [sic] 
reviews two approaches to this question, one being found in 
Aquasource Ltd. v. B.C. (Information and Privacy Commissioner), 
1998 CanLII 6444 (BC CA), [1998] B.C.J. No. 1927, in which the 
public body argued in reference to a record it wished to withhold:  
“it is prepared for Cabinet and its committees.  The information 
contained in Cabinet submissions forms the basis for Cabinet 
deliberations [,] because it would permit the drawing of accurate 
inferences with respect to the deliberations.”  Donald, J.A. stated 
that he agreed with this characterization and applied it. 
  
[22]  The other, more recent, perspective is outlined by McDonald 
[sic] himself in O’Connor in which he says “on the other hand, 
‘substance’ could refer to Cabinet’s actual deliberation process.  
In other words, only that information touching on the actual 
deliberations would be protected.  This view would significantly 
limit the s. 13(1) exception in favour of more Government 
disclosure.”  McDonald [sic] says at paragraph 24 that “a 
distinction must be made between advice (which is protected) 
and mere factual information (which must be disclosed).”  In 
stating this, McDonald [sic] follows Clearwater, J. in Jablonski v. 
Manitoba (Minister of Justice) [1999] M.J. No. 348 who notes with 
reference to a similar “advice and recommendations” exemption 
that “the purpose of this exemption is [to] promote open and 
candid discussion and advice internally within the government 
with respect to the deliberative and decision-making process.”  I 
would tend to agree, and also conclude that records which form 
background information should be released, if the release of such 
records could not reasonably be expected to harm the promotion 
of open and candid discussion and advice internally within the 
government with respect to the deliberative and decision-making 
process. 
  
[23]  In O’Connor at paragraph 26, MacDonald, J. says that “advice 
is part of the deliberation process.  It deserves s. 13(1) 
protection.  The facts upon which the advice is based need not be 
protected.”  Guided by this perspective, and in the context of 
section 3(1)(c) of the ATIPPA, exceptions to access of Cabinet 
records must be limited to information that would reveal the 
substance of deliberations of Cabinet. Cabinet records which do 
not reveal the substance of deliberations must therefore be 
released. 
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[29] Alberta’s Order F2013-23, supra, further describes a reasonable interpretation of 


“substance of deliberations”: 


[para 61]     The British Columbia (Attorney General) decision 
approves an approach by which mere indications of topics and 
issues discussed may not be withheld as part of deliberations 
unless their disclosure would permit a reader to draw an accurate 
inference about the substance of the deliberations.  For the 
purpose of Alberta’s legislation, I prefer this approach.  In my 
view, the “substance” of deliberations refers to more than merely 
a topic or issue being discussed, in that it refers to the views, 
advice, recommendations, pros and cons, reasons, rationales, etc. 
that were conveyed and considered in relation to the topic or 
issue. 


 


[30] There are three pages in the records at issue which contain what the Public Body refers 


to as “directives and actions related to student achievement in mathematics”:  pages 16 


and 17 of Presentation One and page 15 of Presentation Two.  I am satisfied that the 


information on these pages reveals the substance of deliberations of Executive Council 


within the meaning of subsection 20(1) of the FOIPP Act, as they permit the drawing of 


accurate inferences with respect to the deliberations of Executive Council. 


 


[31] The records at issue are withheld by the Public Body in their entirety.  The Public Body 


addresses the possibility of severing information from the records at issue, as follows: 


 
Although subsection 6(2) of the Act allows for the disclosure of 
information that can be reasonably be severed from a record, 
given the nature of the Presentation the Public Body submits that 
this provision cannot be applied to the Presentation as it was 
created for the purpose of submitting to Executive Council. There 
are no attachments or elements of the Record which were 
produced for use outside of Executive Council. The Public Body 
submits that any information in the Record that provides 
background information to the Executive Council is so interwoven 
with the substance of the Presentation, that disclosure of any part 
of the Presentation would reveal the substance of deliberations 
by Executive Council (Order F2013-23 (Re), 2013 CanLII 52667 (AB 
OIPC)).  
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[32] I do not accept the above submission of the Public Body.  I have reviewed Order F2013-


23, supra, relied upon by the Public Body, where the adjudicator stated that background 


information cannot be withheld as part of the substance of deliberations unless 


interwoven with that substance (paragraph 63).  The remaining slides provide 


background information, but it is not interwoven with the substance of deliberations.  It 


is necessary to differentiate between the information which would reveal the subject of 


deliberations of Cabinet, and information which would reveal the substance of those 


deliberations.  With the exception of the three pages identified above, none of the 


slides have information which would allow accurate inferences to be made by anyone 


who was not present at Cabinet.  


  


[33] I note that the Public Body provided the Applicant with many emails, some of which 


outline the type of information which was being gathered by the Deputy Minister in 


order to present to Cabinet.  These were background facts setting out, for example, 


PEI’s performance in the most recent PISA, compared with other jurisdictions, or other 


comparative information such as class sizes.  This gathering of facts shows that the 


Public Body was responding comprehensively to the difference in PEI’s results compared 


with other jurisdictions, to determine whether there were factors which may account 


for those differences.  Although it is apparent that the Public Body was gathering these 


background facts to present to Cabinet, they do not reveal the substance of Cabinet 


deliberations. 


 
[34] I adopt the reasoning of the Newfoundland Commissioner in A-2008-008 Re: Innovation, 


Trade and Rural Development, 2008 CanLII 31395 (NL IPC), where section 18, a provision 


similar to subsection 20(1) of the FOIPP Act, was considered: 


[68]               Furthermore, I believe that by not enacting a blanket 
exception for Cabinet documents our legislature has struck a 
balance between making all public bodies more accountable and 
allowing Cabinet to carry out its deliberations in confidence and in 
private. I have therefore interpreted the words of section 18 in 
the context of the purpose of the ATIPPA and my belief as to the 
balance that our legislature is attempting to achieve. If our 
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legislature had intended that the exception in section 18 should 
be narrow and that Cabinet needed to operate with more secrecy, 
then it could have enacted a blanket provision excepting all 
Cabinet documents from disclosure. It did not. As such, it is my 
view that the legislature was, quite appropriately, mindful of the 
fact that more secrecy often leads to less accountability and less 
transparency.  


 
[35] Bearing in mind the test for “substance of deliberations”, I am not persuaded that most 


of the slides contain information that would reveal the substance of deliberations.  They 


merely refer to facts gathered, and do not reveal the substance of a deliberation.  A 


reader would not be able to make accurate inferences about the substance of Cabinet 


deliberations, by having the remaining slides disclosed to them. 


 


[36] The above findings reflect the comments of Saunders J.A. of the Nova Scotia Court of 


Appeal in O’Connor, supra at the beginning paragraph of the decision: 


  
[1] This case is about striking a balance: a balance between a 
citizen’s right to know what government is doing and 
government’s right to consider what it might do behind closed 
doors.  It pits the citizen’s right to access information relating to 
the workings of government against the ability of Cabinet to carry 
out its deliberations in confidence and in private.  It calls for an 
interpretation of an Act that attempts to balance two public rights 
of perhaps equal importance, the right of the public to be 
informed and its right to be governed by elected representatives 
free to frankly express perhaps unpopular views protected by 
traditional cabinet confidentiality from captious criticism. 


 


 
[37] If the six conditions of the test are satisfied, the information must not be disclosed.   As 


a result of the above analysis, I find that the head of the Public Body properly applied 


subsection 20(1) of the FOIPP Act to pages 16 and 17 of Presentation One, and page 15 


of Presentation Two.  I also find that the head of the Public Body did not properly apply 


subsection 20(1) of the FOIPP Act to the remainder of the records at issue, and is not 


authorized to withhold the information from the remaining records at issue. 
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VI. FINDINGS 


 
[38] I find that the head of the Public Body properly applied subsection 20(1) of the FOIPP 


Act to pages 16 and 17 of Presentation One, and page 15 of Presentation Two.  


 
[39] I find that the head of the Public Body did not properly apply subsection 20(1) of the 


FOIPP Act to the remaining pages of the records at issue, and is not authorized to 


withhold the information from the remaining pages of the records at issue. 


 
 
VII. ORDER 


 
[40] Based on the above findings, I order the head of the Public Body to provide the records 


at issue to the Applicant, with the exception of pages 16 and 17 of Presentation One, 


and page 15 of Presentation Two. 


 
[41] I thank both parties for their submissions.  In accordance with subsection 68(1.1) of the 


FOIPP Act, the Public Body shall not take any steps to comply with this order until the 


end of the time for bringing  an application for judicial review of the order under section 


3 of the Judicial Review Act. 


 
________________________________ 


      Karen A. Rose 
Information and Privacy Commissioner 
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**** This Order has been subject to Judicial Review **** 


INQUIRY RE: A request for access to records of the Ministry of Employment and 


Investment and the Office of the Premier (Order 8-1994, May 26, 1994 revisited)  
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1675 Douglas Street  


Victoria, B.C. V8V 1X4  


Telephone: 604-387-5629  


Facsimile: 604-387-1696  


Web Site: http://www.cafe/net/gvc/foi  


1. Description of the original review  


As Information and Privacy Commissioner, I conducted an oral inquiry at the Office of the 


Information and Privacy Commissioner in Victoria on Tuesday, May 17, 1994 between the hours 


of 10:00 a.m. and 3:15 p.m. under section 56 of the Freedom of Information and Protection of 


Privacy Act (the Act) concerning a request for records received by the Ministry of Employment 


and Investment (the Ministry) and the Office of the Premier. The request was made by Mr. Colin 


Beach, President of Aquasource Ltd. (the applicant).  


On December 10, 1993, the President of the applicant firm requested from the Office of the 


Premier of British Columbia  


copies of all information on record, the purpose of which was to present background 


explanations or analysis to the Executive Council of the Government (or Province) of British 


Columbia or any of its committees, for its consideration in making the decision to execute Order-


in-Council 331 executed March 18, 1991 under the signatures of Lieutenant-Governor David 


Lam, then Minister of Environment Clifford Serwa and then President of the Executive Council 


William Vander Zalm, and by which all of the unrecorded water of each stream of our province 


was reserved from being taken or licensed for the purpose of bulk export by marine transport.  


On January 20, 1994 the Ministry refused disclosure of part of a record to the applicant. The 


record at issue is a Cabinet Submission relating to water issues, which was submitted to Cabinet 


on February 27, 1991. Although portions of this record were disclosed to the applicant, parts 


have been severed and withheld pursuant to both sections 12(1) and 12(2) of the Act dealing with 


Cabinet confidences. This was communicated by way of a letter to the applicant from the 
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Ministry, signed by the Manager of Information and Privacy, January 20, 1994. The letter was 


attached as Exhibit 7 to the applicant's affidavit, which was tendered as Exhibit 1 in the inquiry.  


Section 12 of the Act states:  


12(1) The head of a public body must refuse to disclose to an applicant information that would 


reveal the substance of deliberations of the Executive Council or any of its committees, including 


any advice, recommendations, policy considerations or draft legislation or regulations submitted 


or prepared for submission to the Executive Council or any of its committees.  


(2) Subsection (1) does not apply to  


(a) information in a record that has been in existence for 15 or more years,  


(b) information in a record of a decision made by the Executive Council or any of its 


committees on an appeal under an Act, or  


(c) information in a record the purpose of which is to present background explanations or 


analysis to the Executive Council or any of its committees for its consideration in making 


a decision if  


(i) the decision has been made public,  


(ii) the decision has been implemented, or  


(iii) 5 or more years have passed since the decision was made or considered.  


2. Judicial review  


On May 26, 1994, I made Order No. 8-1994, in which I ordered under section 58(2)(b) of the Act 


that the Ministry reconsider its decision not to release portions of the Cabinet Submission. The 


applicant then petitioned the B.C. Supreme Court for judicial review of Order No. 8-1994. At 


issue on the judicial review was the interpretation of section 58 of the Act and, in particular, 


whether the making of an order under section 58(2)(b) was, in the circumstances, a jurisdictional 


error. On December 12, 1994, the Court set aside Order No. 8-1994 and ordered me to reconsider 


the whole of the matter and make such findings of fact as I consider appropriate prior to making 


an order under the Act. I have undertaken that reconsideration, and this Order is the result. My 


interpretation of section 12 of the Act was not challenged in the judicial review proceedings. 


Thus, I relied on the original submissions from the parties in respect of the applicability of 


section 12. I also held an in-camera inquiry on May 9, 1995 to hear arguments from the Ministry 


on the applicability of section 14 to the documents in dispute.  


Section 14 of the Act reads:  


14. The head of a public body may refuse to disclose to an applicant information that is subject 


to solicitor client privilege.  
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3. Documentation of the original review process  


The Office of the Information and Privacy Commissioner provided all parties involved in the 


May 17, 1994 inquiry with a two-page statement of facts (the fact report), which, after some 


amendments, was accepted by all parties as accurate for purposes of conducting the inquiry.  


Under section 56(3) of the Act, the Commissioner gave notice of the inquiry, and thus intervenor 


status, to the B.C. Freedom of Information and Privacy Association (FIPA), the B.C. Civil 


Liberties Association (BCCLA), and The Vancouver Sun. The BCCLA submission, prepared by 


John Westwood, its Executive Director, was provided to all of the parties and discussed at the 


inquiry. The other two intervenors provided all parties with copies of their written submissions at 


the inquiry.  


The corporate applicant was represented by its President who was sworn to give evidence at the 


inquiry. The Ministry's case was presented by Catherine L. Hunt, a barrister and solicitor with 


the Legal Services Branch, Ministry of Attorney General. With her was Livia Meret, a barrister 


and solicitor with the same branch. Robert L. Seeman appeared as counsel for FIPA. The 


Vancouver Sun was represented by Carolyn L. Berardino.  


The applicant provided the Commissioner with a lengthy affidavit as part of his submission; this 


was marked as Exhibit 1. At the end of the inquiry, the Ministry provided the Commissioner with 


a twenty-page "Outline of Argument."  


4. Issues under review at the original inquiry  


The focus of the inquiry was the applicant's request to review the parts of the record that were 


withheld by the Ministry. The applicant held a water export license from the province. He states 


that he was in the process of bidding on an export contract with a locality in California when 


Order-in-Council No. 331/91, approved and ordered on March 18, 1991, effectively ended his 


business by establishing what the government called a "moratorium" on water exports until a 


specific date. This has been extended by Orders-in-Council Nos. 922/91, 1531/91, 1040/92 and 


remains in place at the present time. Order-in Council No. 331/91 and its extensions provided 


that the province will investigate "the suitability of each stream in the Province for the industrial 


purpose of commercial bulk export of water by marine transport vessel." The Order prohibited 


"all unrecorded water of each stream in the Province ... from being taken or used or acquired 


under the Water Act."  


This decision was announced in a news release from the Minister's office of the Ministry of the 


Environment on March 20, 1991. The applicant, it should be noted, contested the government's 


use of the word "moratorium," (which I have therefore placed in quotation marks), because some 


of the water export licenses apparently remain in effect. Exhibit 2 at the inquiry was a document 


tendered by government entitled, "Background on Water Policy Review," which stated that "[in] 


discussion it is often referred to as the moratorium on bulk water shipments from coastal 


streams".  
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The position of the Ministry is that it acted correctly in denying the applicant's request to obtain 


these records on the basis of section 12 of the Act. The Ministry's legal argument addressed the 


proper statutory interpretation of section 12 and what information in the record may be withheld 


under this section. In its submission, "the severed portions of the record at issue contain a 


discussion of alternative courses of action, a discussion of government policy and seek a decision 


from the Cabinet." (p. 12)  


Among other things, the government argued that a Cabinet Submission falls within the statutory 


language of "information that would reveal the substance of deliberations." (p. 10)  


5. Exhibits and the record in dispute at the original inquiry  


The original inquiry began with a presentation by the applicant who gave evidence about the 


history of his company and its activities with respect to negotiating a desired water export 


contract. While not directly relevant to the application of the Act, his presentation did establish 


the significance of the impact of Order-in-Council No. 331/91 to his company, and highlighted 


his motivation to request the material on which Cabinet relied in choosing to enact the Order-in-


Council.  


The applicant tendered in evidence a lengthy affidavit with 31 attached Exhibits, which was 


marked in the proceedings as Exhibit 1. It contained certain materials which were inappropriate 


for my review, insofar as they apparently pertained to correspondence or arguments advanced 


during the investigation/negotiation phase of my Office's involvement. Counsel for the public 


body were asked during the inquiry whether they objected to any portions of the affidavit 


tendered. They requested at that time the removal of paragraphs 17 and 18, and Exhibits 17 and 


18. I agreed. The removal was done immediately.  


By way of a letter received on May 17 after the end of this inquiry, counsel for the public body 


requested removal of paragraph 22 and Exhibit 22. That too was done. In the same letter counsel 


also requested removal of paragraphs 13 and 14, and the corresponding Exhibits numbered 13 


and 14, on the basis that the applicant was advancing a line of argument not presented at the 


inquiry. In my view, outright severance of paragraphs 13 and 14, with their corresponding 


Exhibits, is unnecessary as those paragraphs and Exhibits do not contain evidence. It should 


suffice for me to simply state that I do not accept the applicant's argument as presented in 


paragraphs 13 and 14.  


The government presented several witnesses from the public service for the purpose of 


establishing that the matters treated in the Cabinet Submission are still before the government. 


For this purpose, Exhibit 2, a two-page document entitled "Background on Water Policy 


Review," was submitted to the inquiry.  


The government presented a set of documents entitled, "Stewardship of the Water of British 


Columbia," produced by the Ministry of Environment, Lands and Parks, dated July 23, 1993, as 


Exhibit 3; it is a glossy paper "document pouch" designed to hold a bundle of individual 


publications. It is sub-titled "A review of British Columbia's water management policy and 
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legislation." The cover bears the name and logo of the Ministry of Environment, Lands and 


Parks. In the pouch were 10 individually bound and numbered documents:  


(not numbered) - "A Vision for New Water Management Policy and Legislation"  


1 - Groundwater management  


2 - Water pricing  


3 - Managing activities in and about streams  


4 - Water management planning  


5 - Water allocation  


6 - Floodplain management  


7 - Water quality management  


8 - Water conservation  


9 - Background report  


Also provided by the government in the pouch marked as Exhibit 3 were the following 


documents:  


 British Columbia's Environment - Planning for the Future - "Sustaining the Water 


Resource" (a discussion paper released in the summer of 1991 by BC Environment)  


 BC Environment Backgrounder: Stewardship of the Water of British Columbia  


 Discussion paper: The Export of Water from the British Columbia Coast (January 1992)  


 Excerpt from Conference proceedings: "Water Export: Should Canada's water be for 


sale?" (May 1992)  


 Stewardship of the Water Consultation Updates: Vol. 1, Issues 1 and 2, and Vol. 2, Issue 


1  


 BC Environment News Releases: March 20, 1991, June 21, 1991, and May 8, 1992.  


Having perused these materials, I accept the government's assertion that the matter of water 


export, as a component of an overall water management strategy, is under continuing review. 


However, I do not accept that fact as necessarily being determinative of the issues raised by this 


particular applicant.  


A witness from the Cabinet office testified as to how the Cabinet Submission in the current 


inquiry was located and severed. Although brief minutes of Cabinet now exist, there were no 


written minutes of Cabinet committees in 1991. There continues to be no record of actual 


discussions held by Cabinet, such as the words spoken by individual ministers and their votes on 


issues.  







There was no package of materials found to be obviously associated with Order-in-Council No. 


331/91 (which is not unusual). However, a related document, the Cabinet Submission, was 


located and identified as being related to the Order (which to my mind is self-evident, given the 


contents of the Submission that are described below). This Submission was not signed by the 


Minister of International Business and Immigration, which was not unusual in 1991. Only one of 


the four appendices mentioned in the Cabinet Submission was located in the Cabinet office. A 


second was found in Committee files held by the Ministry. Further searches of Cabinet records 


continue.  


The Cabinet Submission is dated February 6, 1991; the sponsoring ministry was then known as 


the Ministry of International Business and Immigration. The basic text is entitled "Modification 


of Water Licence Policies and Regulations." This particular component of the Submission is 11 


pages in length. By my estimate, the applicant received approximately 23 lines from a total of 


about 450 lines. The document includes a discussion of various options. Exhibit 2 states that this 


Cabinet Submission was "one of the documents prepared to brief Cabinet in respect of the water 


policy review."  


Appendix 1 of the Cabinet Submission, dated February 14, 1991, is a ten-page document entitled 


"Report and Recommendations of the Interministry Task Force on Water Use and Exports." We 


know from the press release of March 20, 1991 mentioned above that this Interministry Task 


Force, operating under the leadership of the Ministry of International Business and Immigration, 


had met during the previous two months only, although it is apparently still in existence and 


meeting. The applicant received one-half page from this material. I note that parts of this report, 


which were severed and not disclosed, are titled "background," "problems related to trade 


policy," and "discussion." This Task Force evidently oversaw the preparation of the Cabinet 


Submission.  


The Cabinet Submission also includes 13 pages of summary tables of the contents of the Cabinet 


Submission, marked as having been produced by the above-named Task Force. The applicant 


received the title page and another page.  


The applicant received only the title heading from a two-page financial impact assessment 


seemingly prepared by the Ministry of Finance and Corporate Relations. I note again that more 


than one-half of this document is identified as "background." Finally, the applicant did not 


receive a one-page Appendix 3, which I cannot further identify without disclosing information 


that has been severed.  


To summarize, the Cabinet Submission contains 11 pages of text, plus  


Appendix 1 (10 pages), 13 pages of summary tables, a two-page Financial Impact Assessment, 


and a one-page Appendix 2.  


The inquiry was informed that this Cabinet Submission was sent to a Cabinet Committee on 


February 21, 1991 and considered by Cabinet on February 27, 1991. There are apparently two 


further references on March 6 and 11, 1991 to deferral of consideration of the matter at the full 


Cabinet before the press conference on March 20, 1991 noted above.  







The senior policy analyst who prepared the Cabinet Submission testified at the inquiry that the 


record in question was written generally and not with specific reference to the business activities 


of the applicant in the current inquiry. He testified that the Cabinet Submission, including the 


report of the Task Force in Appendix 1, was prepared at the request of the Cabinet, although 


there is no documentary evidence of that fact. This witness further testified that he was present 


for brief periods at a Cabinet committee meeting at an unspecified date, where he was asked 


questions about the Cabinet Submission by Cabinet members, which implies that they had read 


the Submission. I find on a balance of probabilities that the Cabinet Submission constituted at 


least part of the decision-making process on Order-in-Council No. 331/91.  


6. Discussion  


This case presented perhaps the most fundamental issue that had yet arisen in requests for review 


that had been brought to a formal inquiry before me. It presented in my view the issue of whether 


section 12 of the Act should be interpreted in a broad and expansive manner, in accordance with 


the Act's purposes of creating a more open society and greater accountability of government to 


the citizenry, or, as the government argues in this case, section 12 should be interpreted in a more 


narrow, somewhat legalistic manner that will reflect traditional ways of doing business by 


executive government in the British tradition. It should be noted that section 12 provides a 


mandatory exception to disclosure: if all or part of a record falls within section 12, the head of 


the Ministry is required to refuse access.  


To start with, I take seriously the oft-stated desire of the government and Legislature of British 


Columbia to produce the best and strongest freedom of information legislation in this country. 


This included producing an even better Act than its predecessor in Ontario. In a number of 


important ways, including the language of the Cabinet confidences provision in each Act (both 


section 12), the B.C. law provides for even greater openness than the Ontario law. I take this as a 


result of conscious choice by the Cabinet-Caucus Committee that laboured long and hard on the 


development of this legislation.  


In its submission, the government quoted a strong defense of an exemption for Cabinet records in 


Ontario by the Commission on Freedom of Information and Individual Privacy (Williams 


Commission, August 5, 1980). (pp. 8, 9) It is my observation that the British Columbia 


government and Legislature clearly drew a different "bright line" in 1992 on the scope of Cabinet 


confidences than was possible for the Williams Commission and the drafters of the Ontario 


Freedom of Information and Protection of Privacy Act, who did their work in 1987. The desire 


for openness in this province reflects a very strong inclination to limit the scope of Cabinet 


confidence in order to promote accountability to the people.  


Legislative history  


The Cabinet-Caucus Committee in B.C. laboured in private. Thus we have very little legislative 


history to enlighten us on the intent of section 12. Fortunately, Attorney General C. Gabelmann, 


who was intimately involved in the development and shaping of the Act, made one of two 


clarifying statements on Cabinet confidences during second reading of Bill 50 in the legislature 


on June 19, 1992:  
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The final area of exception relates to business before cabinet. Traditionally, governments have 


maintained secrecy with respect to any such information. This bill limits the government's right 


to cabinet secrecy by providing the actual material presented to cabinet or developed by 


ministries will be accessible once the decision has been implemented. (B.C. Debates, June 19, 


1992, p. 2738)  


Cliff Serwa, MLA, the Minister of the Environment who signed Order-in-Council No. 331/91, 


commented about section 12 of the Act during legislative proceedings several days later. Mr. 


Serwa's query merits extensive citation, because of its relevance to the issue before me:  


With respect to cabinet confidences, I certainly understand the necessity for the reasons that the 


head of a public body must refuse to disclose to an applicant information that would reveal the 


source or the substance of deliberations of cabinet, but I don't understand why the information 


that cabinet used to make the decision is not available ... That would really provide not the 


substance for the deliberation but the substance for the specific type of information utilized. It 


may be recommendations or a report, that sort of thing, but objective information that surely 


should be available to the public. (B.C. Debates, June 22, 1992, p. 2875)  


The Attorney General responded that:  


All background material and background explanations as described in [subsection 12](c) are 


made available publicly once the decision has been made public and has been implemented .... In 


other words, if cabinet makes a decision ... to do something, and the initiative is made public and 


implemented, then the background material is made public. (B.C. Debates, June 22, 1992, p. 


2875)  


I take very seriously the government's stated goal of making background information available to 


the public and regard the statements of the Attorney General as very persuasive on these points. 


It is also telling that the Attorney General made the second statement in response to a criticism 


by Mr. Serwa. After the Attorney General responded as cited above, section 12 was approved in 


its current language.  


A plain language approach  


As I have noted in previous orders, I intend to interpret the Act in a plain language manner that 


will not only make general government records available to the public but also produce a reading 


of the Act that will be meaningful to the general public without the need for layers of legal 


interpretation. I sympathize with the applicant in the present case. He does not understand the 


government's reasons for denying him access to the records that he is seeking. Without access to 


the records, he cannot know the reasons for what happened to his business as a result of 


government action in 1991.  


So long as the intent and language of the Act are complied with, those involved in its 


implementation should not have to spend a considerable amount of time explaining to requesters 


why they cannot have access to information. In the same vein, those officials of public bodies 


who are charged with oversight of access to government records should receive guidance on the 
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meaning of the Act (where needed) that is as clear as possible. This is particularly important with 


respect to the sensitive issue of Cabinet records and confidences.  


"The substance of deliberations"  


As I understand it, the government's position in the present case is that only section 12(1) of the 


Act applies to the records being sought and that the release of any more of the Cabinet 


Submission at issue would reveal "the substance of deliberations" of Cabinet, which is a 


prohibited disclosure. (Outline of Argument, p. 9ff) The government submitted that "[a] broad 


interpretation of 'substance of deliberations' is in keeping with the intent of preserving the 


parliamentary convention of collective ministerial responsibility." (p. 11) The government 


further argued that section 12(2) does not  


apply to the present case because the general matter of water license policy and regulations is an 


ongoing issue before the Cabinet and a decision has not been made. (p. 13)  


I disagree with the government's interpretation of section 12 in the present case. In my view, the 


"substance of deliberations" includes records of what was said at Cabinet, what was discussed, 


and recorded opinions and votes of individual ministers, if taken. The "substance of 


deliberations" is what the B.C. Civil Liberties Association described as "the Cabinet thinking out 


loud," although its scope includes a range of records which would reveal what happened in 


Cabinet. The operative word is "deliberations." These are meant to remain confidential for 


stipulated periods of time in accordance with traditions of Cabinet confidentiality and solidarity 


that the government emphasized in its submission to this inquiry (and which I have every desire 


to respect). (pp. 6-8)  


However, the Act deals with information that is recorded, and as such I must look to the written 


record in this case. What is meant to be protected is the "substance" of Cabinet deliberations, 


meaning recorded information that reveals the oral arguments, pro and con, for a particular 


action or inaction or the policy considerations, whether written or oral, that motivated a 


particular decision. I believe that the framers of the legislation would have included a reference 


to the substance of Cabinet deliberations and records if they had intended to mandate the 


complete non-disclosure of Cabinet Submissions. According to the government's line of 


argument, "substance" should be interpreted as the "subject" of deliberations, with any record 


withheld in its entirety if it so much as hints at the matter about which Cabinet was deliberating. 


I do not accept this line of reasoning in such an expansive form.  


FIPA pointed out what it perceived to be the broad, public policy purposes of the Act and urged 


that "the narrowest reasonable interpretation of 'substance of deliberations' should be made." In 


its view, "information such as Cabinet minutes form the core of the 'substance of deliberations'. 


The more information differs in nature from such core documents, the less the information 


should be protected by subsec. 12(1)."  


Applying the concept of "the substance of deliberations" to Cabinet Submissions is problematic 


because outsiders, including most government officials, remain unaware of just what went on 


inside the meetings of Cabinet and its committees. Assumptions about what Cabinet members 
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did and did not read are just that, at least for the record at issue in this inquiry. I do not 


automatically assume that Cabinet Submissions in all cases reflect the "substance of Cabinet 


deliberations" without some at least inferential evidence. I agree that disclosure of a record 


would "reveal" the substance of deliberations if it would permit the drawing of accurate 


inferences with respect to the substance of those deliberations (see Ontario Order P-226, a 


decision of T.A. Wright, then Assistant Commissioner, March 26, 1991).  


I do accept the government's argument that the release of certain information would, in 


accordance with the explicit provisions of section 12(1), reveal the substance of deliberations. 


An admittedly non-exhaustive list in the section stipulates that this information may include: 1) 


advice, 2) recommendations, 3) policy considerations, and 4) draft legislation or regulations that, 


in each instance, were "submitted or prepared for submission to the Executive Council or any of 


its committees."  


The problem of course is determining the meaning of each of these terms. Again, as needed, I 


favour a plain language approach, as used in the Freedom of Information and Protection of 


Privacy Act Policy and Procedures Manual (the Manual), which may also be reflected in the 


organization of Cabinet Submissions in future (as discussed further below). Thus I do not accept, 


without qualification, the government's blanket assertion in its submission to this inquiry, that 


section 12(1) of the Act prohibits the disclosure of "documents prepared for submission to 


Cabinet or its committees; ...." (p. 9)  


The four specific categories of records in section 12(1) are excepted from disclosure only to the 


extent that they actually reveal the substance of deliberations of the Cabinet. The first sentence in 


section 12(1) determines the scope of information covered by section 12(1): "information that 


would reveal the substance of deliberations of the Executive Council or any of its committees." 


The four categories of records listed later in section 12(1) normally fall within the boundaries set 


by the opening words of section 12(1). These categories do not expand the coverage of section 


12(1), but provide some examples of what falls within the "substance of deliberations."  


Public bodies cannot automatically presume that section 12(1) prohibits the disclosure of all 


information described as "advice, recommendations, policy considerations or draft legislation or 


regulations submitted or prepared for submission to the Executive Council or any of its 


committees." Public bodies must review each of these records on their own merits to determine if 


disclosure, or partial disclosure, would reveal the substance of deliberations. Simple labeling 


may not settle the actual contents of these categories.  


Section 12(2)  


The specific language of section 12(1) needs to be interpreted in light of section 12(2), which 


also requires independent consideration (as the Ministry did in conducting its severance and 


disclosure procedures, as noted above). In my understanding of the plain language of section 


12(2), it is an exception, in no uncertain terms, to the mandatory language of section 12(1). This 


position is supported by the applicant, FIPA, and The Vancouver Sun. FIPA urged a broad 


interpretation of "background information," since "[t]he purpose of the Act was to remove from 
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government the discretion to decide what information it may disclose." FIPA's counsel stated 


during oral argument that the "cabinet exemption is not meant to be a black hole."  


In the language of section 12(2), section (1) "does not apply" to:  


(c) information in a record the purpose of which is to present background explanations or 


analysis to the Executive Council or any of its committees for its consideration in making a 


decision if  


(i) the decision has been made public,  


(ii) the decision has been implemented, or  


(iii) 5 or more years have passed since the decision was made or considered.  


The thrust of section 12(2)(c) is that background explanations or background analysis shall be 


made public, upon request.  


The government argued that "[t]he exceptions to the general rule in s. 12(2) must be interpreted 


such that they do not undermine or frustrate the general non-disclosure rule. To preserve the 


overriding general principle or rule set out in s. 12(1), s. 12(2) must be construed so as not to 


defeat its clear purpose." (Outline of Argument, p. 14) To the contrary, I clearly view section 


12(2) as a major exception to section 12(1) rather than a minor qualification. I accept the general 


argument on this point and the principles of statutory interpretation advanced for this purpose by 


both FIPA and the applicant. Thus FIPA argued that section 12(2) "should be interpreted as a 


broad limitation to a narrowly interpreted" section 12(1). In its further view, section 12(2) "limits 


the application of the exception, found in subsec. 12(1), to the general rule of disclosure. S. 


12[(1)] is a limitation contemplated in s. 2 of the Act which provides for 'limited exceptions to 


the rights of access.'"  


"Background explanations or analysis"  


The government also argued that the "moratorium" announced in the relevant Order-in-Council 


is only referred to once in the Cabinet Submission and that it is thus the only part of the Cabinet 


Submission relevant to the applicant's request. Moreover, it is not "background explanations or 


analysis." (pp. 15, 16) This is too narrow a view. My reading is that the Cabinet of the day had 


the entire Cabinet Submission available to it and decided, in its wisdom, to study the matter 


further. This, in my opinion, is a decision, because action resulted from it.  


It should not be difficult to distinguish background explanations or analysis from advice and 


recommendations that are prohibited from disclosure under section 12(1), since such categories 


seem to be isolated and identified as such in Cabinet Submissions (or they certainly ought to be 


in future, so as to facilitate severing. The government testified at the inquiry that this was indeed 


its plan).  
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I accept the government's submission, based on the Manual, that the wording of section 12(2) 


requires that the purpose of the information must be to present background explanations and 


analysis. However, plain language and common sense suggest to me that only an examination of 


the specific context of a record like a Cabinet Submission can determine whether information is 


in fact background explanations or analysis within the meaning of section 12(2)(c). While 


specific labeling may be a helpful guide, as I have noted above, it is not finally determinative of 


the matter.  


The much more problematic area is distinguishing background explanations or analysis from 


"policy considerations." In some cases, these categories may be interchangeable. I accept the 


BCCLA's argument (at page 5 of their submission) that "ambiguity [as to whether information 


should be considered as "policy considerations" or "background analysis"] should be resolved in 


favour of the citizen's right to access as set out in section 4 [of the Act], not in favour of 


government's claim to a secrecy exemption." In such instances, section 12(2) clearly prevails, in 


my view, over section 12(1), given the former's clear language that "Subsection (1) does not 


apply to ...."  


New rules on the presentation of Cabinet Submissions, dated December 1993, may facilitate the 


severance of these various categories, so long as there is no artificial effort at categorization to 


avoid the disclosure requirements of section 12(2). These rules can be found in "The Cabinet 


Document System: Guidelines for Preparing Cabinet Submissions & Documentation," which 


was prepared as Part 4 of the Guide to the Cabinet Committee System. I intend to monitor such 


practices.  


In interpreting section 12(1), it is my view that the language of section 13 of the Act dealing with 


"policy advice or recommendations" is instructive of legislative intent. This section determines 


that the head of a public body may refuse to disclose "information that would reveal advice or 


recommendations developed by or for a public body or a minister," but section 2 of section 13 


then presents a listing of 14 items that must be disclosed. These include: any factual material; a 


statistical survey; an appraisal; an economic forecast; a feasibility or technical study; "a report of 


a task force, committee, council or similar body that has been established to consider any matter 


and make reports or recommendations to a public body", and "a plan or proposal to establish a 


new program or to change a program, if the plan or proposal has been approved or rejected by 


the head of the public body." Thus, for example, Appendix 1 of the Cabinet Submission, clearly 


identified as a report of a task force, may be an appropriate candidate for disclosure.  


In my view, the listing of releasable information in section 13 should be considered in defining 


the meaning of "background explanations or analysis" in section 12(2). "Background 


explanations" include, at least, everything factual that Cabinet used to make a decision. 


"Analysis" includes discussion about the background explanations, but would not include 


analysis of policy options presented to Cabinet. It may not include advice, recommendations, or 


policy considerations. These kinds of things could reveal the substance of deliberations (as I 


have construed it above) in the way in which I believe the Legislature contemplated it. Records 


prepared for submission to Cabinet should not be presumed to automatically reveal the substance 


of deliberations and must be considered for release to an applicant under section 12(2)(c).  
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The government argues, and the Manual says, that  


The phrase "background explanations or analysis" does not include information that would 


reveal the substance of deliberations of Cabinet or its committees, referred to in subsection 12(1). 


(See Manual, Vol. 1, Section C.4.2, at p. 14)  


This statement is too restrictive. Information in a record which presents background explanations 


or analysis would not in itself reveal the substance of deliberations, once we know what Cabinet 


decided. After Cabinet has made a decision, and it has been made public or implemented, some 


of the "substance of deliberations" may be disclosed by the publication or implementation of that 


decision, along with the release of background explanations or analysis. Where five or more 


years have passed since a decision was made or considered, the legislation assumes that the same 


considerations would apply.  


In brief, it is my judgment that material that Cabinet used to make its decisions should be 


releasable to an applicant, short of "information" that would reveal the substance of Cabinet 


deliberations (as I have narrowly construed it above). I also acknowledge that other exceptions to 


the Act may apply. The list might also include the minutes of a Cabinet decision or a 


stenographic or taped record of an actual Cabinet meeting (were such a record to exist). With 


these qualifications in mind, it is my judgment that documents prepared for submission to 


Cabinet do not automatically reveal the substance of Cabinet deliberations and must be 


considered for release to an applicant on their individual merits under the language of section 


12(2)(c).  


Sections 12(2)(c)(i) and (ii)  


Finally, I am not persuaded by the government's argument that section 12(2) of the Act does not 


apply to the record at issue in the present inquiry because a decision has not yet been 


implemented (Outline of Argument, pp. 13-14). In terms of plain language and elementary logic 


it seems apparent to me that Order-in-Council No. 331/91 was a "decision" of government that 


has been made public and has been implemented, especially with respect to the applicant in this 


case, and that the Cabinet Submission at issue, by the government's own admission in oral 


testimony, exists in close conjunction with this particular Order. See the related discussion by the 


Ontario Assistant Information and Privacy Commissioner T. Mitchinson in Ontario Order P-323, 


dated June 26, 1992, at p. 12.  


I have carefully reviewed the records in dispute again in light of the Order made by the 


Honourable Mr. Justice Vickers. I have also accepted in-camera submissions from the Ministry 


on the applicability of section 14 to specific sections of the documents. It presented this 


argument in the event that section 12 was found not to apply. I do not need to comment on the 


Ministry's submissions on section 14 because I find that section 12 does apply to those portions 


of the documents in question in respect of which the Ministry also sought to invoke section 14.  


I have concluded that the Ministry is not required to refuse access to all of the records, but it is 


required, under section 12, to refuse access to those parts of the records which I have severed.  
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7. Order  


Under section 58(2)(a) of the Act, I order the Ministry of Employment and Investment to give 


the applicant access to part of the records in dispute in accordance with the severances that I 


have made. My Office will deliver to the Ministry a copy of the newly-severed records for the 


purpose of complying with this Order.  


_____________________ 


David H. Flaherty       July 7, 1995 


Commissioner 
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INTRODUCTION 


[1] This is an application for judicial review of decisions of a Delegate of the 


Information and Privacy Commissioner (“IPC Delegate”) made under the Freedom of 


Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165 (“FIPPA”), by which 


the Office of the Premier of British Columbia (the “OP”) was ordered to give the 


respondent Stanley Tromp access to certain information from the records from 


various Government Caucus Committees (“GCCs”) of the Government of the 


Province of British Columbia. 


[2] In 2004 and 2006, Mr. Tromp made requests under FIPPA for copies of 


records relating to minutes and agendas of a number of GCCs. The OP, which 


provides support for the operations of the Executive Council of the Government of 


British Columbia (“Cabinet”), responded to the requests but withheld certain 


information on the basis that it was bound by s. 12 of FIPPA to refuse disclosure on 


the ground that the information would reveal the substance of deliberations of the 


Executive Council or its committees. 


[3] Mr. Tromp asked the Information and Privacy Commissioner to review the 


decisions by the OP in accordance with s. 52 of FIPPA. The IPC Delegate 


conducted inquiries in relation to the requests and decided that some of the 


information that had been withheld did not fall under s. 12 of FIPPA and must be 


disclosed. 


[4] The petitioners submit that the IPC Delegate committed reviewable errors in 


making its determinations and seeks to have the decisions quashed. 


FACTS 


[5] I will begin with a brief discussion of the GCCs established by Cabinet, whose 


records were sought by Mr. Tromp. Their nature and function is described in an 


affidavit sworn by Mr. Robert Lapper, Q.C., Deputy Cabinet Secretary, as follows: 
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2. The Executive Council, also called Cabinet, is the final decision-
making body of executive government. It is responsible for 
determining the government’s policies, priorities, legislative agendas 
and budgets; appointing individuals to specific agencies, boards and 
commissions; initiating, revising or deleting programs; and making 
decisions regarding legislative instruments such as regulations and 
orders-in-council. Cabinet committees are created, and are delegated 
some of the responsibility to review and analyze submissions to 
Cabinet, and to recommend to Cabinet appropriate action. 


3. The Cabinet decision process includes Caucus Cabinet Committees 
which are composed of both Members of the Legislative Assembly 
and Cabinet ministers. Each of these committees is chaired by a 
private member and has a minister as vice-chair. The Chairs of these 
committees attend Cabinet meetings. 


... 


5. Each Cabinet Committee deals with information “in the Cabinet 
stream” (that is, information that is intended to be submitted to 
Cabinet”. 


6. The mandate of government caucus committees is, within the subject 
area assigned to each, (1) to review and make recommendations to 
Cabinet on policy, legislation, and programs; (2) to monitor existing 
programs and services through reviews of ministries’ service plans; 
and (3) to receive public delegations. This is a mandate that other 
committees in the Cabinet decision-making system have had in the 
past. 


7. Each government caucus committee operates as a committee that 
advises Cabinet and is an integral part of the Cabinet decision-making 
process. Policy issues first go to the Agenda Development 
Committee, then are referred to the appropriate committee (which 
could include a government caucus committee), and then to Cabinet 
for decision. Government caucus committees review ministry service 
plans in order to advise Treasury Board for Treasury Board’s 
formulation of recommendations for Cabinet before final Cabinet 
decisions are made on the budget. 


8. Each government caucus committee functions in the same way as do 
the other cabinet committees. The members of each government 
caucus committee receive and review submissions intended to go to 
Cabinet. At meetings of each government caucus committee the 
issues are discussed, and advice and recommendations are 
formulated and recorded in minutes taken by a Cabinet officer. The 
advice and recommendations are for conveyance to Cabinet to assist 
Cabinet in decision-making. The advice and recommendations 
typically relate to (1) policy direction; (2) fiscal implications; and (3) 
implementation and communications strategy. 


[6] The process giving rise to this application began on August 13, 2004, when 


Mr. Tromp made a request (the “Minutes Request”) of the Information, Privacy, 
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Security and Records Management Office of Finance, which provides services to the 


OP, for copies of the minutes, agendas, records of committee membership and 


attendance rolls for meetings of the following GCCs during the stated time periods: 


Government Caucus Committee Period 


Environment January 1, 2002 to December 31, 2002 


Natural Resources January 1, 2002 to December 31, 2002 


Health January 1, 2002 to August 1, 2004 


Education January 1, 2002 to August 1, 2004 


[7] The OP responded to the Minutes Request, in two stages, on September 28, 


2004 and October 4, 2004. The OP advised that an Environment Committee did not 


exist. With regard to the other committees, the OP released a number of documents 


but severed and withheld portions of minutes of the other GCCs pursuant to s. 12 of 


FIPPA. 


[8] On October 4, 2004, Mr. Tromp asked the IPC to review the decision by the 


OP with regard to the records that were withheld. 


[9] Subsequently, the OP reconsidered the Minutes Request and, on October 12, 


2007, it released further records of the GCC on Natural Resources, from which it 


severed some information pursuant to s. 12 of FIPPA. 


[10] On October 26, 2006, Mr. Tromp made another request (the “Agendas 


Request”) to the OP for copies of the agendas and lists of background papers 


presented to the GCCs on Social Development and Environment and Land Use, for 


2006. 


[11] The OP responded to the Agendas Request in two phases, on January 2, 


2007 and January 23, 2007. Records were provided in relation to the GCC on Social 


Development and the GCC on Natural Resources and the Economy. It is not clear to 


me why records were provided for the latter GCC rather than the GCC on 
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Environment and Land Use, although it may be that there was no committee for 


Environment and Land Use for the relevant period of time. Once again, some 


records were severed pursuant to s. 12 of FIPPA. 


[12] On January 26, 2007, Mr. Tromp made an appeal to the IPC for an order that 


the records relating to the Agendas Request that had been severed pursuant to 


s. 12 be released. 


[13] A joint written inquiry was conducted by the IPC Delegate under Part 5 of 


FIPPA with regard to the Minutes Request and Agendas Request, during which she 


received affidavit evidence and submissions from the OP and Mr. Tromp. 


[14] On November 5, 2008, the IPC Delegate who had conducted the inquiry 


issued Order F08-17, dealing with the Agendas Request, and Order F08-18, dealing 


with the Minutes Request. 


[15] Order F08-17, which deals with the Agendas Request, ordered the disclosure 


of all of the information that had been severed from the agendas of the GCCs on 


Social Development and Natural Resources and Economy. 


[16] Order F08-18, which deals with the Minutes Request, ordered the disclosure 


of some of the information that had been severed from the records and decided that 


some of the severed information had to be withheld pursuant to s. 12 of FIPPA. 


[17] I will describe the kinds of information that was ordered to be disclosed and 


that which was to be withheld in greater detail when I review and discuss the 


decisions of the IPC Delegate later in these Reasons. First, I will review the 


provisions of FIPPA that are relevant to this application for judicial review. 


THE STATUTORY FRAMEWORK 


[18] The purposes of FIPPA are set out in Part 1, s. 2 as follows: 


2(1) The purposes of this Act are to make public bodies more accountable 
to the public and to protect personal privacy by 


(a) giving the public a right of access to records, 
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(b) giving individuals a right of access to, and a right to 
request correction of, personal information about 
themselves, 


(c) specifying limited exceptions to the rights of access, 


(d) preventing the unauthorized collection, use or 
disclosure of personal information by public bodies, 
and 


(e) providing for an independent review of decisions made 
under this Act. 


[19] Section 3(1) provides that FIPPA applies to all records in the custody or under 


the control of a public body. It is agreed that the OP is a public body under FIPPA. 


[20] The rights of a person to information under FIPPA, restrictions on those rights 


and the procedure for requesting information are set out in Part 2 of FIPPA. Those 


portions that are relevant to this proceeding include the following: 


4(1) A person who makes a request under section 5 has a right of access 
to any record in the custody or under the control of a public body, 
including a record containing personal information about the applicant. 


(2) The right of access to a record does not extend to information 
excepted from disclosure under Division 2 of this Part, but if that 
information can reasonably be severed from a record an applicant has 
the right of access to the remainder of the record. 


... 


12(1) The head of a public body must refuse to disclose to an applicant 
information that would reveal the substance of deliberations of the 
Executive Council or any of its committees, including any advice, 
recommendations, policy considerations or draft legislation or 
regulations submitted or prepared for submission to the Executive 
Council or any of its committees. 


... 


(5) The Lieutenant Governor in Council by regulation may designate a 
committee for the purposes of this section. 


(6) A committee may be designated under subsection (5) only if 


(a) the Lieutenant Governor in Council considers that 


(i) the deliberations of the committee relate to the 
deliberations of the Executive Council, and 


(ii) the committee exercises functions of the 
Executive Council, and 


(b) at least 1/3 of the members of the committee are 
members of the Executive Council. 
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(7) In subsections (1) and (2), "committee" includes a committee 
designated under subsection (5). 


[21] Subsections (5) to (7) of s. 12 were introduced by an amendment to FIPPA 


effective November 1, 2002. 


DECISIONS OF THE IPC DELEGATE 


Order F08-17 - The Agendas Request 


[22] The IPC Delegate noted that the GCCs in question, with regard to the 


Agendas Request, had been designated under s. 12(5) of FIPPA, so the issue was 


whether disclosure of the information in dispute would reveal the “substance of 


deliberations of those committees”. 


[23] The IPC Delegate described the kind of information contained in the agendas 


in question and the type of information that was either disclosed or severed in paras. 


8 - 9 of her decision: 


[8] The records in dispute consist of a series of one-page committee 
agendas setting out the names of the committees, the dates on which they 
met, the name of the minister or official responsible for an item and standard 
headings, such as “items for discussion’, “items for decision”, “items for 
information/discussion”, “items for information”, “items for recommendation”, 
“legislation review” or “items to be reported out on”. The Premier’s Office 
disclosed all of these types of information in the agendas. 


[9] The Premier’s Office withheld most of the information under each 
heading, e.g., the names of legislation under the heading “Legislative 
Review”, the names of programs or plans under “Items for Information” and 
so on. This withheld information is the information in dispute in this inquiry. 


[24] In its submission to the IPC Delegate, the OP argued that: 


“[T]he severed information, by its very nature, if disclosed would reveal the 
substance of deliberations of those cabinet committees. That information 
consists of descriptions of topics of discussion that have been deliberated 
upon by the cabinet committees in question.... Disclosure of the severed 
information would reveal which topics were discussed by the Cabinet 
Committee in question and, ultimately, by Cabinet itself. 


[25] The OP relied on the decision in Aquasource Ltd. v. British Columbia 


(Information and Privacy Commissioner) (1998), 58 B.C.L.R. (3d) 61 (C.A.) 
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(“Aquasource”), in which the court said that s. 12 “must be read as widely protecting 


the confidence of Cabinet communications”, to argue that s. 12 must extend to 


“topics of discussion of meetings of Cabinet and its committees” because disclosure 


of such information would reveal the “substance” of deliberations. 


[26] In rejecting the arguments of the OP, the IPC Delegate said at paras. 18 - 19: 


[18] The Premier’s Office said that the severed portions of the records are 
“descriptions of topics of discussion that have been deliberated upon by the 
cabinet committees in question” and that they “describe the specific issues to 
be deliberated upon by cabinet or its committees.” I consider these to be 
overly expansive characterizations. The severed information does not consist 
of “descriptions” of the issues or topics of discussion. The severed portions 
are, rather, a barebones series of subjects or agenda items, each item 
consisting of only a few words. 


[19] The Premier’s Office argued that the severed “subject headings” are 
so specific that their disclosure would reveal the substance of deliberations. 
The Premier’s Office’s attempt to equate “subject of deliberations” with 
“substance of deliberations” is not persuasive. The severed items consist 
merely of the subjects set for discussion in the committee meetings. They do 
not record the committee members’ discussions, opinions, arguments or 
debates on those subjects. Nor do they reveal what the members said or 
thought about the pros and cons of each item or any other types of 
information that past orders have considered to be the “substance of 
deliberations”. There is no “substance” to them and they reveal no 
“deliberations”. 


[27] The IPC Delegate further observed that there was no suggestion that 


disclosure of the headings would, in combination with other publicly available 


information, reveal the substance of deliberations. 


[28] The IPC Delegate required the OP to provide Mr. Tromp access to all of the 


information that it withheld in the agendas in question under s. 12(1) of FIPPA. 


Order F08-18 - The Minutes Request 


[29] The IPC Delegate described the kinds of information in issue in relation to the 


Minutes request at para. 14 as: 


•  Minutes and a few agendas for the Government Caucus Committee 
on Health for January to December 2002 and January to May 2004 
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•  Minutes for the Government Caucus Committee on Education for 
January to July 2004 


•  Minutes and a couple of agendas for the Government Caucus 
Committee on Natural Resources for January to December 2002 


[30] The IPC Delegate noted that the OP disclosed complete copies of any 


agendas that appear among the records without severing any information. 


[31] With regard to the minutes that were provided, the IPC Delegate noted that 


the OP disclosed the following types of information: 


•  committee name 


•  date, time and location of committee meeting 


•  date of next committee meeting 


•  names of people who attended or who were absent 


•  subject headings related to presentations from outside organizations, 
together with almost all of the text of the minutes dealing with those 
presentations 


•  subject headings and most text relating to reviews of ministry service plans 


•  the words “Cabinet Submission” in subject headings (topic of submission 
withheld) 


•  some subject headings referring to reviews of named legislation and names 
of responsible ministries, together with, in some cases, some of the text 
related to the legislative reviews 


[32] The severed information was described generally in para. 19 of the decision: 


[19] The Premier’s Office withheld, under s. 12 (1), the rest of the 
information in the minutes. This include: names of legislation, programs or 
policies in subject headings or subheadings; topics of any Cabinet 
submissions in subject headings or text; names or initials of responsible 
ministries in subject headings or subheadings; text under subject headings 
and subheadings. 


[33] The IPC Delegate also made this comment with regard to the severing of 


information: 


[20] The Premier’s Office did not explain the apparent inconsistencies in 
its severing of the records in dispute. For example, it did not say why it 
disclosed the names of legislation and responsible ministries in some places 
but withheld these types of information in others. It also did not explain why it 
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disclosed some portions of text in the minutes ... but withheld other portions 
which in my view are of a similar character. 


[34] The IPC Delegate considered the application of s. 12(1) to the minutes in 


question based on two separated time frames. She noted that the records for the 


GCC on Health and the GCC on Natural Resources for the period from January to 


October 2002 pre-date the day on which the first Committees of the Executive 


Council Regulation, B.C. Reg. 290/2002, designated those committees under the 


new s. 12(5) and concluded that, for that period, those committees were not 


“committees” for the purpose of s. 12(1). She concluded that the question relating to 


the records made during that period of time was whether disclosure of the severed 


information would reveal the “substance of deliberations” of Cabinet. 


[35] The IPC Delegate found that the three GCCs in question were designated by 


regulation during the period after November 1, 2002, and concluded that the issue 


with regard to records made after November 1, 2002 was whether disclosure of the 


severed information would reveal the “substance of deliberations” of Cabinet or one 


of its committees. 


[36] With regard to the records created before November 1, 2002, the IPC 


Delegate first considered the subject headings that had been severed. She noted at 


para. 41 that: 


[41] The Premier’s Office occasionally disclosed portions of a subject 
heading, such as the words “Cabinet Submission”, “Legislation” or “Review of 
Legislation”, together with the name of the responsible Ministry. However, the 
Premier’s Office withheld the rest of the subject headings in these cases, 
such as the name of the Act which followed the term “Legislation” or the 
name of the topic accompanying the term “Cabinet Submission”. In other 
instances, it withheld all of a subject heading or subheading. 


[37] Applying the same reasoning that she had expressed in Order F08-17, the 


IPC Delegate concluded at paras. 45 - 47: 


[45] After a careful review of the records, I conclude that disclosure of 
some of the information in the severed and withheld subject headings or 
subheadings would reveal the substance of deliberations of Cabinet, as the 
information expressly or implicitly refers to proposals or recommendations to 
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Cabinet, decisions intended for Cabinet to make or the content of proposed 
legislative amendments. I find that s. 12(1) applies to this information. 


[46] Other information in the subject headings or subheadings, however, 
concerns straightforward topics or subjects for discussion, such as the names 
of legislation, the name of the responsible ministry or the topic of the Cabinet 
submission being considered. As noted above, the Premier’s Office was 
inconsistent in its severing of these types of information, withholding them in 
some places and disclosing them in others. 


[47] For the same reasons as I gave in Order F08-17, I find that disclosure 
of this latter type of subject heading or subheading information would not 
reveal the substance of deliberations of Cabinet and that s. 12(1) does not 
apply to this information. 


[38] With regard to the text of the minutes that pre-date November 1, 2002, the 


IPC Delegate concluded that: 


[48] ... [A] number of the severed portions of the text either expressly or 
impliedly concern the contents of Cabinet submissions or of draft or proposed 
legislation or regulations or proposals intended for Cabinet’s consideration, or 
set out the Committees’ views on and recommendations to Cabinet on these 
matters. I am satisfied that disclosure of these types of information would 
reveal the substance of deliberations of Cabinet and that s. 12(1) therefore 
applies to these portions. ... 


[49] In the case of the remaining severed text in the minutes, however, it is 
not evident that its disclosure would reveal the substance of deliberations of 
Cabinet. Most of these severed passages deal with ministry plans or policies 
or with presentations on various topics to the committees. In some cases, 
these records also reveal the committee members’ views and deliberations 
on these matters. These types of information do not appear in the context of 
matters prepared for or intended to go to Cabinet. There is no implicit or 
explicit reference in these passages to Cabinet submissions or to draft 
legislation on the issues the Committees are considering. These portions also 
contain no express or implied committee recommendations to Cabinet on 
these or other issues; nor do they contain or reveal other information 
expressly or implicitly submitted to or prepared for submission to Cabinet. I 
cannot conclude that disclosure of these items would reveal the substance of 
deliberations of Cabinet. I therefore find that s. 12(1) does not apply to this 
severed information .... 


[50] Some other information consists of opening or closing sentences in 
the passages dealing with reviews of legislation, Cabinet submissions or 
policies. These sentences contain no information on the contents of the items 
under review. Nor do they contain any express or implied policy 
considerations, committee recommendations to Cabinet or other similar 
information. They also neither contain nor reveal any information expressly or 
implicitly submitted to or prepared for submission to Cabinet. They are simply 
straightforward remarks which are similar in character to information the 
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Premier’s Office disclosed in other portions of the minutes, such as those I 
quoted above. I cannot conclude that disclosure of these items would reveal 
the substance of deliberations of Cabinet. I therefore find that s. 12(1) does 
not apply to this severed information. 


[39] Turning to the records created after November 1, 2002, applying the same 


reasoning that she applied to the other records, the IPC Delegate concluded that 


s. 12(1) applied to some of the severed subject headings and did not apply to others. 


[40] With regard to the severed text of the post-November 1, 2002 minutes, the 


IPC Delegate concluded s. 12(1) applied to much of the information withheld but 


found that: 


[55] ... [A] few of the withheld portions are opening sentences in the 
passages, similar in character to information the Premier’s Office disclosed 
elsewhere and which I quote above. For the same reasons as those I discuss 
above at para. 47, I cannot conclude that disclosure of these items would 
reveal the substance of deliberations of Cabinet. I therefore find that s. 12(1) 
does not apply to this severed information. 


ISSUES 


[41] This application raises the following issue for determination: 


(a) What is the appropriate standard of review? 


(b) Did the IPC Delegate make a reviewable error in determining that the 


records of the GCC on Health and the GCC on Natural Resources that 


pre-date November 1, 2002 must be withheld under s. 12(1) of FIPPA 


only where they would reveal the substance of deliberations of 


Cabinet? 


(c) Did the IPC Delegate make a reviewable error by concluding that the 


disclosure of the disputed information would not reveal the substance 


of deliberations of Cabinet committees? 
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ANALYSIS 


What is the appropriate standard of review? 


Position of the parties 


[42] The OP initially submitted that the appropriate standard of review in this case 


with regard to the interpretation of s. 12 of FIPPA, is the “correctness” standard but 


that in reviewing the decision as to the application of s. 12 to the actual records at 


issue in this case, the appropriate standard was “reasonableness” and the decision 


maker is entitled to deference. With regard to the issue of the effect of the 


designation of committees under s. 12(5) on records created before the date of 


designation, the OP submitted that the appropriate standard is “correctness”. 


[43] Mr. Tromp and the IPC argued that the appropriate standard of review for 


both decisions is “reasonableness”. 


Framework for analysis 


[44] As the Administrative Tribunals Act, S.B.C .2004, c. 45, does not apply to the 


IPC, the determination of the appropriate standard of review is based on the 


common law alone (see: Weyerhaeuser Company Ltd. v. British Columbia (Assessor 


of Area No. 4 - Nanaimo Cowichan), 2010 BCCA 46). 


[45] In Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 


(“Dunsmuir”) the Supreme Court of Canada defined two standards for the judicial 


review of administrative decisions: (1) the “correctness” standard, to be used in 


those circumstances where the reviewing court should not defer to the decision-


maker’s decision; and (2) the “reasonableness” standard to be used in all other 


circumstances where the court must defer to the decision-maker’s decision. 


[46] The Court identified circumstances where the reasonableness standard will 


usually apply as including: 


•  where there is a privative or preclusive clause, which indicates a legislative 


intent to give deference to the decision maker (para. 52.) 
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•  where the question is one of fact, discretion or policy (para. 53.) 


•  where a tribunal is interpreting its own statute or statutes closely connected to 


its function, with which it will have particular familiarity (para. 54.) 


•  where an tribunal has developed particular expertise in the application of a 


general common law or civil rule in relation to a specific statutory context 


(para. 54.) 


[47] At para. 55 the Court summarized: 


55 A consideration of the following factors will lead to the conclusion that 
the decision maker should be given deference and a reasonableness test 
applied: 


•  A privative clause: this is a statutory direction from Parliament or a 
legislature indicating the need for deference. 


•  A discrete and special administrative regime in which the decision 
maker has special expertise (labour relations for instance). 


•  The nature of the question of law. A question of law that is of "central 
importance to the legal system ... and outside the ... specialized area 
of expertise" of the administrative decision maker will always attract a 
correctness standard (Toronto (City) v. C.U.P.E., at para. 62). On the 
other hand, a question of law that does not rise to this level may be 
compatible with a reasonableness standard where the two above 
factors so indicate. 


[48] The Court indicated that an exhaustive review of these factors will not be 


required in every case to determine the proper standard of review. Existing 


jurisprudence may identify questions that generally fall to be determined according 


to the correctness standard, for example: 


•  constitutional questions regarding the division of powers between Parliament 


and the provinces (para. 58.) 


•  true questions of jurisdiction or vires in the narrow sense of whether or not the 


tribunal had the authority to make the inquiry (para. 59.) 
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•  where the question at issue is one of general law that is both of central 


importance to the legal system as a whole and outside the adjudicator’s 


specialized area of expertise. 


[49] This two-step analysis was summarized at para. 62: 


62 In summary, the process of judicial review involves two steps. First, 
courts ascertain whether the jurisprudence has already determined in a 
satisfactory manner the degree of deference to be accorded with regard to a 
particular category of question. Second, where the first inquiry proves 
unfruitful, courts must proceed to an analysis of the factors making it possible 
to identify the proper standard of review. 


[50] In Canada (Citizenship and Immigration) v. Khosa, [2009] 1 S.C.R. 339, at 


para. 25 the Supreme Court of Canada commented that: 


25 ... Dunsmuir recognized that with or without a privative clause, a 
measure of deference has come to be accepted as appropriate where a 
particular decision had been allocated to an administrative decision-maker 
rather than to the courts. This deference extended not only to facts and policy 
but to a tribunal's interpretation of its constitutive statute and related 
enactments because "there might be multiple valid interpretations of a 
statutory provision or answers to a legal dispute and that courts ought not to 
interfere where the tribunal's decision is rationally supported" (Dunsmuir, at 
para. 41). A policy of deference "recognizes the reality that, in many 
instances, those working day to day in the implementation of frequently 
complex administrative schemes have or will develop a considerable degree 
of expertise or field sensitivity to the imperatives and nuances of the 
legislative regime" (Dunsmuir, at para. 49, quoting Professor David J. Mullan, 
"Establishing the Standard of Review: The Struggle for Complexity?" (2004), 
17 C.J.A.L.P. 59, at p. 93). Moreover, "[d]eference may also be warranted 
where an administrative tribunal has developed particular expertise in the 
application of a general common law or civil law rule in relation to a specific 
statutory context" (Dunsmuir, at para. 54). 


[51] With regard to the standard applicable when a tribunal is required to interpret 


its statute, in Nolan v. Kerry (Canada) Inc., [2009] 2 S.C.R. 678, where the issue 


was the standard of review in the context of the review of the Ontario Financial 


Services Tribunal’s interpretation of its authority to award costs of an appeal out of a 


pension trust fund, the Court said at paras. 33 - 34: 


34 The inference to be drawn from paras. 54 and 59 of Dunsmuir is that 
courts should usually defer when the tribunal is interpreting its own statute 
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and will only exceptionally apply a correctness of standard when 
interpretation of that statute raises a broad question of the tribunal's authority. 


35 Here there is no question that the Tribunal has the statutory authority 
to enquire into the matter of costs; the issue involves the Tribunal interpreting 
its constating statute to determine the parameters of the costs order it may 
make. The question of costs is one that is incidental to the broad power of the 
Tribunal to review decisions of the Superintendent in the context of the 
regulation of pensions. It is one over which the Court should adopt a 
deferential standard of review to the Tribunal's decision. 


Step 1 - Does existing jurisprudence determine the standard of review? 


[52] Turning to the first question posed in Dunsmuir, does the previous 


jurisprudence provide an answer as to the appropriate standard of review to be 


applied in this case? 


[53] Aquasource concerned both the interpretation and application of s. 12(1) of 


FIPPA. In an inquiry concerning the disclosure of severed Cabinet records the 


Commissioner had to interpret s. 12(1). In doing, so he rejected the argument that 


the words “including any advice, recommendations, policy considerations or draft 


legislation submitted or prepared for submission to the Executive Council or any of 


its committees” expanded the scope of the operative phrase “substance of 


deliberations”, which preceded the enumerate categories. As stated in para. 10 of 


the decision, the Commissioner concluded that: 


What is meant to be protected is the "substance" of Cabinet deliberations, 
meaning recorded information that reveals the oral arguments, pro and con, 
for a particular action or inaction or the policy considerations, whether written 
or oral, that motivated a particular decision. 


* * * 


The first sentence in section 12(1) determines the scope of information 
covered by section 12(1): "information that would reveal the substance of 
deliberations of the Executive Council or any of its committees." The four 
categories of records listed later in section 12(1) normally fall within the 
boundaries set by the opening words of section 12(1). These categories do 
not expand the coverage of section 12(1), but provide some examples of 
what falls within the "substance of deliberations. 


[54] Mr. Justice Donald, speaking for the Court, held that in reviewing the decision 


of the Commissioner with respect to the interpretation of s. 12, the appropriate 


standard was “correctness”. In doing so, he was influenced by his view that the case 
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was “primarily one of statutory interpretation” in which the Court was “as well 


equipped as the Commissioner to settle the meaning of s. 12” and involved no 


special expertise possessed by the Commissioner. The interpretation of the section 


was a question of law, not heavily burdened with facts. 


[55] Donald J.A. concluded the Commissioner erred in not giving a broad 


interpretation to the phrase “substance of deliberations”. At paras. 39 and 41, he 


said: 


39 ... Standing alone, "substance of deliberations" is capable of a range 
of meanings. However, the phrase becomes clearer when read together with 
"including any advice, recommendations, policy considerations or draft 
legislation or regulations submitted ....". That list makes it plain that 
"substance of deliberations" refers to the body of information which Cabinet 
considered (or would consider in the case of submissions not yet presented) 
in making a decision. An exception to this is found in s. 12(2)(c) relating to 
background explanations or analysis which I will discuss later. 


41 It is my view that the class of things set out after "including" in s. 12(1) 
extends the meaning of "substance of deliberations" and as a consequence 
the provision must be read as widely protecting the confidence of Cabinet 
communications. 


[56] At para. 48, Donald J.A. formulated the following test for s. 12(1) questions: 


“Does the information sought to be disclosed form the basis for Cabinet 


deliberations?” 


[57] Mr. Justice Donald also said that “reasonableness” was the appropriate 


review test for “the application of the Act to the particular circumstances of the case 


(para. 29). He found that the Commissioner applied s. 12 in a reasonable manner to 


the records in question.  


[58] Counsel for the IPC and counsel for Mr. Tromp submit that the standard of 


review analysis in Aquasource, which pre-dates Dunsmuir, has been overtaken by 


later jurisprudence. The IPC referred to Macdonell v. Quebec (Commission d’accès 


à l’information), [2002] S.C.J. No. 71, which concerned a review of the 


Commissioner’s decision denying access to a document concerning the expenses of 


Members of the Quebec National Assembly based on his interpretation of sections 


of the applicable freedom of information legislation. A majority of the Supreme Court 
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of Canada held that the applicable standard for review of the decision interpreting 


the sections was “reasonableness”. 


[59] British Columbia (Minister of Water, Land and Air Protection) v. British 


Columbia (Information and Privacy Commissioner), [2004] B.C.J. No. 735, 


concerned, amongst other things, the question of the appropriate standard of review 


of a decision of the IPC under s. 54 of FIPPA concerning persons entitled to notice 


of an inquiry. The Court referred to a number of factors that supported a 


reasonableness standard and specifically made reference to Macdonell. At para. 33, 


Hall J.A. said: 


33 In the instant case there is neither a privative clause nor a right of 
appeal. The absence of such clauses in itself is not determinative; this is 
somewhat of a neutral factor. However, the statute is the constituent 
legislation of the tribunal. This latter circumstance could be said to indicate a 
more deferential standard of review. The relative expertise of the tribunal also 
falls to be considered. This area of access to information is a fairly 
specialized area and one with which the Commissioner will, over time, gain a 
familiarity. He is well situated to appreciate the issues and concerns that have 
arisen and will arise in the operation of the Act. The continuing administration 
of the Act will cause the Commissioner to be alive to issues such as the 
parameters of likely concern by those who could be potentially affected by 
decisions relating to the release of information under the Act. There is in my 
respectful opinion an obvious factual component to any decision made by the 
Commission under s. 54 concerning notice and participation. The effective 
administration of the Act requires that the Commissioner be afforded a 
reasonable ambit of discretion in deciding who it is appropriate to notify and 
to allow to formally participate in any inquiry. In Macdonell v. Quebec 
(Commission d'accès à l'information), [2002] 3 S.C.R. 661, 2002 SCC 71 
[Macdonell], a case where a limited right of appeal in the legislation could 
have been indicative of a less deferential standard of review, Gonthier J., 
speaking for the majority, had this to say, at para. 8, regarding the expertise 
of privacy commissioners: 


The Quebec Commission d'accès à l'information has no special 
interest in the decision it must make, and so it is able to play its role 
independently. By virtue of the fact that it is always interpreting the 
same Act, and that it does so on a regular basis, the Quebec 
Commissioner develops general expertise in the field of access to 
information. That general expertise on the part of the Commission 
invites this Court to demonstrate a degree of deference. 


In Macdonell, the court found it appropriate to apply a standard of 
reasonableness to the decision of the Commissioner. 
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[60] In British Columbia Teachers’ Federation v. British Columbia (Information and 


Privacy Commissioner), 2006 BCSC 131 (“BCTF”), Garson J. (as she then was) 


summarized the evolution of the standard of review jurisprudence to that point at 


paras. 71 - 77: 


71 In British Columbia, courts have decided that pure questions of law 
that limit or define the scope of the Privacy Act or that are not regarded as 
essential to core expertise of the Commissioner such as issues of solicitor 
client privilege and Cabinet deliberative secrecy have attracted the 
correctness standard of review. Aquasource Ltd. v. British Columbia 
(Information and Privacy Commissioner) (1998), 58 B.C.L.R. (3d) 61 (C.A.); 
British Columbia (Attorney General) v. British Columbia (Information and 
Privacy Commissioner), [2004] B.C.J. No. 2534 (S.C.). 


72 Decisions on matters within the Commissioner's core expertise-for 
example, fact-intensive questions and the interpretation and application of 
disclosure exceptions, the burden of proof in s. 57, and the Commissioner's 
discretionary powers concerning his own process (notice and receipt of in 
camera evidence) have been reviewed on the reasonableness standard. Jill 
Schmidt Health Services Inc. v. British Columbia (Information and Privacy 
Commissioner), [2001] B.C.J. No. 79 (S.C.) paragraphs 31, 32; British 
Columbia (Minister of Water, Land and Air Protection) v. British Columbia 
(Information and Privacy Commissioner), [2002] B.C.J. No. 2307 paragraphs 
6-9, rev'd in part [2004] B.C.J. No. 735 (C.A.); Architectural Institute of British 
Columbia v. British Columbia (Information and Privacy Commissioner), [2004] 
B.C.J. No. 465 (S.C.). 


73 In this case, the most important of the issues under review concerns 
the application of the disclosure exceptions under s. 22. Those issues, at 
least at the first stage of the analysis, involve questions of statutory 
interpretation, for instance whether s. 4 permits the severing of non-personal 
information from personal information in a record that the Petitioner contends 
is in its entirety, exempt from disclosure under s. 22(3)(d). The application of 
that statutory interpretation to the documents under review is a question of 
mixed fact and law. I conclude that these questions of statutory interpretation 
are questions that engage the core expertise of the Commissioner. They are 
not pure questions of law outside of his expertise. 


74 In Aquasource, Donald J.A. said: "The Commissioner possesses no 
special expertise in statutory interpretation which would justify according 
deference to his interpretation of a provision such as s. 12: 


75 That statement must be considered to have been overtaken 
somewhat by subsequent Supreme Court of Canada dicta in which that court 
acknowledged expertise and deference to a tribunal in the interpretation of its 
own statute. In Moreau-Berubé v. New Brunswick (Judicial Council) [2002] 1 
S.C.R. 249 at paragraph 61 Arbour J. stated: 


However, questions of law arising from the interpretation of a statute 
within the tribunal's area of expertise will also attract some deference 
... As Bastarache J. noted in Pushpanathan, [1998] 1 S.C.R. 982 
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"even pure questions of law may be granted a wide degree of 
deference where other factors of the pragmatic and functional 
analysis suggest that such deference is the legislative intention." 


76 The Commissioner does have specialized expertise accumulated by 
his office in the operation of the Act generally, and specifically in applying the 
presumptions and exceptions in sections 21 and 22. The title of the Act, 
Freedom of Information and Protection of Privacy, illustrates the tension 
between disclosure of information in the possession of public or government 
bodies, and the protection against the invasion of the privacy of individuals. 
The careful balancing of those competing policy objectives is the task of the 
Office of the Commissioner. 


77 Accordingly even on the questions of statutory interpretation I find that 
the Commissioner is entitled to deference based on his expertise and his 
polycentric functions. Considering all the factors mandated by the functional 
and pragmatic analysis as set out above and the weight of the judicial 
authority just quoted, I conclude that the appropriate standard of review is 
reasonableness. 


[61] I agree with the submission of the IPC that the pre-existing jurisprudence on 


s. 12(1) of FIPPA does not satisfactorily determine the appropriate standard of 


review for questions of interpretation in view of the transformation of the law since 


Aquasource was decided. I agree with the submission that the standard of review 


analysis in Aquasource on questions of interpretation has been superceded by the 


Supreme Court’s clarification of the law of judicial review, which establishes that 


deference is the norm for questions of law involving a decision maker’s interpretation 


of its home statute and that correctness applies only to true jurisdictional questions. 


Step 2 - Analysis of the relevant factors 


(i) Presence or absence of privative clause or statutory right of appeal 


[62] There is no privative clause or statutory right of appeal contained in FIPPA. I 


consider the absence of these provisions neutral in the standard of review analysis 


(see Khosa at para. 25.) 


(ii) Purpose of the decision maker as determined by interpretation of the enabling 
legislation 


[63] FIPPA creates a discrete and specialized administrative regime to deal with 


rights of access to information in records held by public bodies, the limited 
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exceptions to those rights, and the Commissioner’s independent oversight of the 


administration of the Act. 


[64] One of the express purposes of the legislation is to provide for an 


independent review of decisions made under FIPPA (s. 2(1)(e)). The Legislature has 


accomplished this through the specialized tools and powers given to the 


Commissioner in the Act. The Commissioner has multiple roles in relation to 


education, research, public information, policy advice, compliance investigations and 


audits, complaint and review investigations and mediations, inquiries and order 


making. He is charged with reviewing the decisions of public bodies in relation to 


access requests. The Commissioner’s varied oversight responsibilities under the Act 


are not similar to the normal role of a court. 


[65] In Ontario (Minister of Health and Long-Term Care) v. Ontario (Information 


and Privacy Commissioner, [2004] O.J. No. 4813 (C.A.) 1465, the Ontario Court of 


Appeal observed at para. 28 that the Ontario Information and Privacy Commissioner, 


who has similar powers to the IPC, that the very structure of the office “and the 


specialized tools given to it to discharge one of the Act’s explicit objectives suggests 


that the courts should exercise deference in relation to the Commissioner’s 


decisions”. 


54. This factor supports deference to the IPC’s interpretation and application of 


the statutory machinery for access requests and reviews under the Act, including the 


disclosure exception in s. 12. 


(iii) Nature of the question at issue 


[66] In accordance with Dunsmuir, deference will apply to questions where the 


“legal and factual issues are intertwined with and cannot be readily separated” and 


will generally apply where the decision maker is interpreting its own or closely 


relates statutes. Deference will also be warranted where a decision maker has 


developed particular expertise in the application of a general common law rule in 


relation to a specific statutory context (Dunsmuir, paras. 53 - 55). 
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[67] The principal question at issue in this case is whether disclosure of the 


records in dispute would reveal the substance of Cabinet deliberations. This is a 


question of mixed fact and law that required the IPC Delegate to interpret the phrase 


“substance of deliberations” in s. 12(1) and to apply that test to the records in issue. 


This is a question of mixed law and fact. The question of law concerned the 


interpretation of the IPC Delegate's home statute. Likewise, the decision concerning 


the effect of the designation of committees on records created before the committee 


was designated involves a question of law concerning the decision maker’s home 


statute that, in my view, warrants deference. 


[68] In my opinion, these are not questions that fall within any of the categories of 


true jurisdictional questions identified in Dunsmuir that would attract a correctness 


standard. 


[69] The petitioners suggest that the interpretation of s. 12 has broad implications 


for “the public interest in the proper administration of the affairs of government”. 


However, that characterization does not, in my view, raise the question to one of 


“general law of central importance to the legal system as a whole” which is one of 


the categories of true jurisdiction identified in Dunsmuir. 


[70] The interpretation of “substance of deliberations” in s. 12(1) does not have 


implications beyond the application of FIPPA. The interpretation and application of 


the statutory formula governing the circumstances for the protection of Cabinet 


deliberations under the Act are matters that fall squarely within the four corners of 


the statute and lie at the heart of the role of the IPC. 


[71] Since Dunsmuir, the correctness standard has been applied to questions of 


statutory interpretation involving the decision maker’s home statute where the issue 


involves a ‘broad question of the tribunal’s authority’ to embark upon the inquiry. 


That is not the case here. 


[72] This aspect of the test also supports a reasonableness standard. 


(iii) Expertise of the decision maker 
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[73] Expertise must be evaluated contextually, taking into account the decision 


maker’s expertise under the statute, the reviewing court’s expertise relative to that of 


the decision maker, and the nature of the specific issue before the decision maker 


relative to this expertise (BCTF at para. 27). 


[74] In Macdonell, the Court recognized the relative expertise of information and 


privacy commissioners performing similar oversight powers as the Commissioner in 


this province. 


[75] In Ontario (Minister of Health and Long-Term Care) v. Ontario (Information 


and Privacy Commissioner, [2007] O.J. No. 4813 (C.A.), the Court described the 


expertise of the Ontario Information and Privacy Commissioner, who also has similar 


powers to the Commissioner in this province, in the following way: 


28 The second contextual factor is the relative expertise of the 
Commissioner and the court both in relation to the Act generally and to the 
particular decision under review.  One of the principles the Act is expressly 
founded on is that disclosure decisions should be reviewed independently of 
government.  It creates the office of the Commissioner to deliver on that 
principle and gives the Commissioner broad and unique powers of inquiry to 
review those decisions. It constitutes the Commissioner as a specialized 
decision maker.  In my view, this implies that the legislature sees the 
Commissioner as the appropriate reviewer of disclosure decisions by 
government.  The very structuring of the office and the specialized tools given 
to it to discharge one of the Act’s explicit objectives suggests that the courts 
should exercise deference in relation to the Commissioner’s decisions. 


... 


31 In every review of disclosure decisions by government, the 
Commissioner is required by the Act to strike the delicate balance required 
between its two fundamental purposes, providing the public with the right of 
access to information held by government and protecting of the privacy of 
individuals with respect to that information. This is not a task for which the 
courts can claim the same familiarity or specialized expertise. 


[76] The Ontario Commissioner’s expertise in relation to Cabinet privilege was 


expressly acknowledged in Ontario (Ministry of Finance) v. Ontario (Assistant 


Information and Privacy Commissioner), [1997] O.J. No. 1465 (Ont. Div. Ct.) where 


Justice Sharpe, for the Court, held that the reasonableness applied to the 


Commissioner’s interpretation of s. 12 of the Ontario Act (the counterpart to s. 12 of 


the Act). The Court accepted “that this is an area where deference is to be paid to 
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the specialized expertise of the Commissioner in relation to the interpretation of the 


Act …”. 


[77] In my view, this factor also favours deference to the decision maker. 


[78] I am satisfied that given the development of the law since Aquasource and 


the framework for the determination of the appropriate standard of review set down 


in Dunsmuir that it is open to this court to conclude, as I do, that the appropriate 


standard of review of the decisions of the IPC in this case is that of reasonableness. 


Did the IPC Delegate make reviewable errors? 


[79] Having concluded that the appropriate standard of review of the decisions of 


the IPC Delegate is reasonableness, this issue may be restated as whether the IPC 


Delegate’s decisions were reasonable. How is that standard to be applied? 


[80] In Dunsmuir, the Court described what is meant by “reasonableness” at para. 


47 in these terms: 


47 Reasonableness is a deferential standard animated by the principle 
that underlies the development of the two previous standards of 
reasonableness: certain questions that come before administrative tribunals 
do not lend themselves to one specific, particular result. Instead, they may 
give rise to a number of possible, reasonable conclusions. Tribunals have a 
margin of appreciation within the range of acceptable and rational solutions. 
A court conducting a review for reasonableness inquires into the qualities that 
make a decision reasonable, referring both to the process of articulating the 
reasons and to outcomes. In judicial review, reasonableness is concerned 
mostly with the existence of [page221] justification, transparency and 
intelligibility within the decision-making process. But it is also concerned with 
whether the decision falls within a range of possible, acceptable outcomes 
which are defensible in respect of the facts and law. 


The decision concerning the effect of the designation of GCCs in November 
2002 


[81] As I have already noted, the IPC Delegate treated the records of the GCC on 


Health and the GCC on Natural Resources that were created prior to the date those 


committees were designated differently from the records created after the 


committees were designated. She concluded that prior to designation under s. 12(5) 
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the committees were not Cabinet committees within the meaning of s. 12(1) and the 


test, therefore, was whether disclosure of the records would reveal the substance of 


deliberations of Cabinet as opposed to the substance of deliberations of the GCCs. 


[82] The IPC Delegate did not provide detailed reasons or analysis to support her 


conclusion in this regard. It appears to me that her reasoning must have been along 


these lines: because s. 12(1) protects the secrecy of deliberations of a designated 


committee, if a committee is not designated when it deliberates there is no protection 


afforded by s. 12(1) of the deliberations of the committee or of the records created 


contemporaneously with the deliberations, except insofar as they would reveal the 


deliberations of Cabinet itself. Thus, the designation of a committee does not have 


retrospective effect to clothe prior records with the protection afforded by s. 12(1). 


[83] Under this interpretation, Cabinet has the opportunity to protect the 


deliberations of a GCC that does not otherwise meet the requirements of a Cabinet 


Committee by designating it under s. 12(5). If it so designates, then the deliberations 


of that Committee are protected from disclosure. If it does not designate a GCC, 


then the deliberations of that committee are not protected unless they would reveal 


the deliberations of Cabinet. 


[84] The OP argues that there is nothing in FIPPA that supports this interpretation 


and that a plain reading of the statute lead to the conclusion that the exceptions 


contained in s. 12(1) apply to records in the custody or control of a GCC that has 


been designated, regardless of when the records were created. 


[85] The OP submits that there is a legitimate concern that the approach taken by 


the IPC Delegate, if applied to other situations, could result in harm to government or 


other interests and gives, as an example, the protection given by s. 22.1 to abortion 


related information, which came into effect in 2001. The OP says that the 


interpretation given by the IPC Delegate to s. 12(1), if followed in relation to s. 12(5), 


would mean that information that came into existence before 2001 would not be 


protected by s. 22.1 (although it may be protected by other sections). 
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[86] The OP draws the distinction between a statute that has retroactive effect and 


one that has retrospective effect and argues that s. 12(5) has retrospective effect, 


which it says has the following meaning: 


… A retroactive statute is one that operates as of a time prior to its 
enactment. A retrospective statute is one that operates for the future only. It 
is prospective, but it imposes new results in respect of a past event. A 
retroactive statue operates backwards. A retrospective statue operates 
forwards, but it looks backwards in that it attaches new consequences for the 
future to an event that took place before the statute was enacted. A 
retroactive statute changes the law from what it was, a retrospective statute 
changes the law from what it otherwise would be with respect to a prior event. 


E. Driedger, “Statutes: Retroactive Retrospective Reflections”, [1978] 
56 CBR 264 at 269-269, adopted in Benner v. Canada (Secretary of 
State), [1997] 1 S.C.R. 358 at para 39. 


[87] The OP argues that while there is a presumption against the retroactive or 


retrospective operation of a statute, that presumption is not absolute. It argues that 


the presumption does not apply unless the consequences attaching to the prior 


event are prejudicial ones, namely a new penalty, disability, or duty and those 


penalties, disabilities, or duties are intended as punishment for a prior event rather 


than as protection for the public (Brosseau v. Alberta (Securities Commission), 


[1989] 1 S.C.R. 301, paras. 48 and 53). 


[88] The OP says the mandatory exception is instituted to protect the public 


interest in the confidentiality of Cabinet deliberations and the presumption does not 


apply. 


[89] In the alternative, the OP submits that if the presumption against retrospective 


operation applies, the presumption is displaced by the express words of the statute. 


[90] The OP says the issue is whether designation as a committee by regulation is 


relevant based on the date of creation of the documents (as the IPC Delegate 


concluded) or the date of the disclosure request (as the OP contends). The OP asks, 


rhetorically, how documents could continue to be protected if a designation is 


repealed if the interpretation given by the IPC Director applies. While that issue does 


not arise in this case, I do not see a difficulty. If protection arises and s. 12(1) 
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operates in connection with documents that were created when a committee was 


designated, I do not see that it follows that the protection concerning those records 


would be lost if the designation is repealed. 


[91] Mr. Tromp submits that the presumption against retrospectivity applies and is 


insurmountable. He says that the amendments adding subsections (5) to (7) of s. 12 


were in specific response to a decision of the IPC on July 26, 2002 (Order 02-38) 


that decided that a committee that included both non-members and members of the 


Executive Council was not a committee for the purpose of s. 12(1). He argues that it 


was open to the Legislature to indicate that the amendment and designations had 


retrospective effect but there is nothing in the language of the FIPPA or the 


regulation designating the GCCs to indicate such an intention. He says there is no 


basis to imply such an intention. 


[92] In my opinion, the decision of the IPC Delegate on this issue is reasonable. 


The purpose of s. 12(1) of FIPPA is to protect the confidentiality of the deliberations 


of Cabinet and its Committees, including committees designated under s. 12(5). 


That purpose is effecting by providing that records of the Cabinet or designated 


committees that would reveal those deliberations must not be disclosed to the 


public. The deliberations of committees that do not meet the requirements of s. 12(1) 


are not protected, nor are records that would reveal those deliberations. I can see 


nothing in the Act that expressly or impliedly indicates an intention that deliberations 


that were not, at the time, subject to protection are retrospectively to be given 


protection when a designation is made. I do not agree with the OP that the 


interpretation given by the IPC Delegate seriously undermines the purpose of s. 12. 


The decisions requiring the release of severed records 


Order F08-17 


[93] I have reviewed the records that are the subject of Order F08-17 as they 


appear without severing. As noted by the IPC Delegate, the severed portions, 


consisting largely of the names of Acts, programs and plans identifying, without 


elaboration, the bare topics for discussion. 
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[94] The OP submits that the records at issue that identify the topics of discussion 


of the committees would allow someone to draw an accurate inference about the 


“substance of deliberations” of Cabinet or a Cabinet committee. 


[95] The IPC Delegate concluded that the severed words do not consist of 


“descriptions” of the issues or topics of discussion, but are “a barebones series of 


subjects or agenda items”. She concluded that there is no “substance” to them and 


that they reveal no “deliberations”. 


[96] The OP submits that the headings describe the specific issues to be 


discussed and therefore reveal the substance of deliberations. Having reviewed the 


records in dispute, I cannot agree with that submission. In my view, the IPC 


Delegate’s characterization that “there is no ‘substance’ to them and they reveal no 


‘deliberations’” is reasonable. 


[97] In my view, the conclusion of the IPC Delegate, that headings that merely 


identify the subject of discussion without revealing the “substance of deliberations” 


do not fall within the s. 12(1) exception, was a reasonable decision. I can find no 


reviewable error with regard to Order F08-17. 


Order F08-18 


[98] As the IPC Delegate observed, the severed information dealt with in Order 


F08-18 falls into two categories: (1) subject headings in the minutes and (2) portions 


of the actual text of the minutes. 


[99] As to subject headings, applying the same reasoning that she used in 


deciding Order F08-17, the IPC Delegate concluded that some of the subject 


headings would reveal the substance of Cabinet deliberations (in the case of pre-


November 2002 minutes) or the substance of Committee deliberations (in the case 


of post-November 2002 minutes) while other subject headings would not. 
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[100] Once again, I have reviewed the records in their un-severed form and I am 


satisfied that the IPC Delegate’s decision as to those subject headings that would 


not reveal the substance of deliberations was reasonable. 


[101] With regard to the severed portions of the text of minutes of the GCCs, the 


IPC Delegate, in her reasons, provided her analysis of the reasons for concluding 


why some, but not all, of the severed text of the pre-November 2002 minutes would 


reveal the deliberations of Cabinet at paras. 48 - 49 of her reasons, quoted above. 


[102] I am unable to say that the IPC Delegate erred with regard to her approach to 


the matter. However, I am of the opinion that the IPC Delegate’s application of the 


principles she identified is inconsistent and unreasonable in some instances, 


namely: 


(a) Item 3, minutes of GCC on Health of February 28, 2002 


[103] While I agree that the heading and the first sentence of severed text would 


not reveal the deliberations of Cabinet, it seems to me that the rest of the severed 


text come within the description of information that the IPC Delegate said, in para. 


48 of her reasons, should not be revealed: 


[Portions of text that] either expressly or impliedly concern the contents of 
Cabinet submissions or of draft or proposed legislation or regulations or 
proposals intended for Cabinet’s consideration, or set out the Committee’s 
views on and recommendations to Cabinet on these matters. 


(b) Item 1, minutes of GCC on Health of April 11, 2002 


[104] In my view those portions of severed text following the first sentence likewise 


fall within the description of information described by the IPC Delegate in para. 48 of 


her reasons and should not be disclosed. 


(c) Item 4, minutes of GCC on Health of May 27, 2002 
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[105] In my view those portions of severed text following the first sentence likewise 


fall within the description of information described by the IPC Delegate in para. 48 of 


her reasons and should not be disclosed. 


(d) Item 2, minutes of GCC on Natural Resources of April 18, 2002 


[106] In my view those portions of severed text following the first sentence likewise 


fall within the description of information described by the IPC Delegate in para. 48 of 


her reasons and should not be disclosed. 


(e) Item 2, minutes of GCC on Natural Resources of May 2, 2002 


[107] In my view the whole of the severed text after the heading falls within the 


description of information described by the IPC Delegate in para. 48 of her reasons 


and should not be disclosed. 


(g) Item 2, minutes of GCC on Natural Resources of October 29, 2002 


[108] In my view the last sentence of the last portion of text under this heading falls 


within the description of information described by the IPC Delegate in para. 48 of her 


reasons and should not be disclosed. 


DECISION 


[109] The petitioner’s application for judicial review of Order F08-17 is dismissed. 


[110] The application for judicial review of Order F08-18 is allowed to the extent 


that the part of the decision of the IPC Delegate requiring the OP to disclose the 


information that I have identified in paragraphs 105 - 110 of these reasons is set 


aside. 


“B.M. Joyce J.” 
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ON APPEAL FROM THE FEDERAL COURT OF APPEAL 


 Intellectual property — Copyright — Right to communicate a work to the 


public by telecommunication — Copyright Board certifying tariff for communication 


rights in copyrighted music contained in video games sold for download on Internet 


— Whether transmission of musical works contained in a video game through an 


Internet download is a communication to the public — Copyright Act, R.S.C. 1985, 


c. C-42, s. 3(1)(f). 


 The appellants ESA represent a coalition of video game publishers and 


distributors who enable customers to download copies of video games from the 


Internet.  These copies are identical to copies purchased in stores or shipped to 


customers by mail.  The video games contain copyrighted musical works.  The 


royalties for the reproduction of those musical works are negotiated before the games 


are sold to the public.  The respondent SOCAN, which administers the right to 


“communicate” musical works on behalf of copyright owners, applied to the 


Copyright Board for a tariff covering downloads of musical works over the Internet.  


The Copyright Board concluded that the download of a file containing a musical 


work is a communication to the public by telecommunication within the meaning of 


s. 3(1)(f) of the Copyright Act, entitling SOCAN’s members to compensation in 


accordance with an approved tariff.  On judicial review, the Federal Court of Appeal 


upheld the Copyright Board’s decision. 
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 Held (LeBel, Fish, Rothstein and Cromwell JJ. dissenting):  The appeal 


should be allowed. 


 Per McLachlin C.J. and Deschamps, Abella, Moldaver and 


Karakatsanis JJ.: The Copyright Board’s conclusion that the Internet delivery of a 


permanent copy of a video game containing musical works amounted to a 


“communication” under s. 3(1)(f) of the Copyright Act should be set aside.  


 The Board’s conclusion that a separate, “communication” tariff applies to 


downloads of musical works violates the principle of technological neutrality.  This 


principle requires that the Act apply equally between traditional and more 


technologically advanced media forms.  There is no practical difference between 


buying a durable copy of the work in a store, receiving a copy in the mail, or 


downloading an identical copy using the Internet.  ESA has already paid reproduction 


royalties to the copyright owners for the video games.  Absent evidence of 


Parliamentary intent to the contrary, we interpret the Act in a way that avoids 


imposing an additional layer of protections and fees based solely on the method of 


delivery of the work to the end user.  To do otherwise would effectively impose a 


gratuitous cost for the use of more efficient, Internet-based technologies.  The Internet 


should be seen as a technological taxi that delivers a durable copy of the same work 


to the end user.  The traditional balance in copyright between promoting the public 


interest in the encouragement and dissemination of works and obtaining a just reward 


for the creators of those works should be preserved in the digital environment. 
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 The term “communicate” in s. 3(1)(f) is not defined in the Act, but the 


legislative history of the Act demonstrates that the right to “communicate” is 


historically connected to the right to perform a work and not the right to reproduce 


permanent copies of the work.  The 1988 amendment in the Act from “communicate 


. . . by radio communication” to “communicate . . . by telecommunication” does not 


demonstrate Parliament’s intent to remove all reference in s. 3(1)(f) to conventional 


performance or broadcasting activities, or to expand the communication right to 


technologies such as downloading that involve transmitting data in a way that gives 


end users a permanent copy of the work.  Instead, the replacement of the words “radio 


communication” with “telecommunication” should be understood as merely 


expanding the means of communicating a work — that is, from radio waves to cable 


and other future technologies.  By substituting the word “telecommunication” in 


1988, Parliament did not intend to change the fundamental nature of the 


communication right, which has been concerned with performance-based activities 


for over 50 years.   


 Applying the dictionary definition of the word “communicate” has the 


effect of ignoring a solid line of legislative history connecting the term 


“communicate” to performance-based activities.  The term “communicate” in 


s. 3(1)(f) should not be transformed by the use of the word “telecommunication” in a 


way that would capture activities that resemble reproduction.  Such transformation 


would result in abandoning the traditional distinction in the Act between 


performance-based rights and rights of reproduction. 
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 Per LeBel, Fish, Rothstein and Cromwell JJ. (dissenting):  The creators 


of works downloaded from the Internet are entitled to both communication and 


reproduction rights.  Copyright is a creature of statute comprised of a bundle of 


independent statutory rights.  Although a technologically neutral copyright law is 


desirable, the Act cannot be interpreted in a manner that divests these rights of their 


independent content.  The right of reproduction continues to apply to copies made 


through downloads notwithstanding that they are digital copies and the 


communication right continues to apply to digital communications notwithstanding 


that they may differ from traditional broadcasting technologies.  


 The general rules of statutory interpretation require that the words of the 


Act are to be read in their entire context and in their grammatical and ordinary sense 


harmoniously with the scheme of the Act, the object of the Act, and the intention of 


Parliament.  The word “communicate” is not defined in the Act.  Parliament is 


presumed to use words in their ordinary meaning and dictionary definitions give 


“communicate” and “transmit” overlapping meanings.  Nothing in the context in 


which the words are used in the Act indicates that “communicate” is distinct in 


meaning from “transmit” or is limited to transmissions of information in a humanly 


perceptible form for immediate perceiving and listening.   


 The communication right set out in s. 3(1)(f) of the Act is a self-standing 


right that is independent of the performance right set out in the introductory portion of 


s. 3(1).  The rights listed in paragraphs 3(1)(a) to 3(1)(i) are in addition to the rights 
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to produce or reproduce, perform or publish.  Nor does the legislative history of 


s. 3(1)(f) confine the communication right to being only a variation of the 


performance right.  Although there is an historic relationship between the right of 


public performance and the right to communicate to the public, the legislation has 


evolved.  By adopting the word “telecommunication”, Parliament removed the 


historic reference to conventional broadcasting and encompassed evolving 


technologies.  The current language of the Act does not support a conclusion that 


s. 3(1)(f) only applies to traditional broadcasting technologies.   


 The application of the communication right does not depend on the 


purpose of the communication.  The fact that the Internet transmission delivers a copy 


of a video game, which contains a musical work, does not change the fact that there is 


an Internet communication requiring authorization of the copyright holder.    


 No policy concern arises because the reproduction right and the 


communication right are distinct and separate rights.  The fact that there are two 


protected rights does not restrict the protection afforded by each right.  To 


characterize an Internet transmission as a mere “method of delivery” of a work and 


limit the copyright to reproduction rights would pre-empt the application of the 


communication right.  Inferring limits into the communication right for policy reasons 


is beyond the function of the courts.    
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C.B.D. No. 7 (QL), 2007 CarswellNat 3466.  Appeal allowed, LeBel, Fish, Rothstein 


and Cromwell JJ. dissenting. 


 Barry B. Sookman and Daniel G. C. Glover, for the appellants. 


 Gilles Daigle, D. Lynne Watt, Paul Spurgeon and Henry Brown, Q.C., for 


the respondent. 


 Written submissions only by Casey M. Chisick, Timothy Pinos and Jason 


Beitchman, for the intervener CMRRA-SODRAC Inc. 


 Written submissions only by Jeremy de Beer and David Fewer, for the 


intervener the Samuelson-Glushko Canadian Internet Policy and Public Interest 


Clinic. 


 Written submissions only by Tim Gilbert, Sana Halwani and Sundeep 


Chauhan, for the intervener Cineplex Entertainment LP. 


 The judgment of McLachlin C.J. and Deschamps, Abella, Moldaver and 


Karakatsanis JJ. was delivered by  


[1] ABELLA AND MOLDAVER JJ. — In the video game publishing industry, 


the royalties for the reproduction of any musical works which are incorporated into 


the games are currently negotiated before the games are packaged for public sale.  
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Once these rights have been negotiated, the owner of the copyright in the musical 


work has no further rights when the game is sold.  The question in this appeal is 


whether the rights are nonetheless revived when the work is sold over the Internet 


instead of in a store.  In our view, it makes little sense to distinguish between the two 


methods of selling the same work. 


[2]  The Copyright Board concluded that video games containing a musical 


work, the royalties to which have already been negotiated with the copyright owner, 


were nonetheless subject to a new fee when sold over the Internet ((2007), 61 C.P.R. 


(4th) 353).  Its decision was upheld by the Federal Court of Appeal (2010 FCA 221, 


406 N.R. 288).  In our respectful view, the Board’s decision misconstrues the 


provisions at issue in the Copyright Act, R.S.C. 1985, c. C-42, ignoring decades of 


legislative history, and violates the principle of technological neutrality, which 


requires that the Act apply equally notwithstanding the technological diversity of 


different forms of media.  


Analysis 


[3] The provision at issue in this appeal is s. 3(1)(f) of the Copyright Act, 


which states that copyright owners have the sole right 


 in the case of any literary, dramatic, musical or artistic work, to 


communicate the work to the public by telecommunication . . . . 
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[4] The focus of this appeal is on the meaning of the word “communicate” in 


s. 3(1)(f), a term which is not defined in the Act.  The Society of Composers, Authors 


and Music Publishers of Canada (SOCAN), which administers the right to 


“communicate” musical works on behalf of copyright owners, applied to the Board 


for a tariff under this provision to cover downloads of musical works over the 


Internet.  The Entertainment Software Association and the Entertainment Software 


Association of Canada (collectively, ESA), which represent a broad coalition of video 


game publishers and distributors, objected to the tariff, arguing that “downloading” a 


video game containing musical works did not amount to “communicating” that game 


to the public by telecommunication under s. 3(1)(f).  Instead, a “download” is merely 


an additional, more efficient way to deliver copies of the games to customers.  The 


downloaded copy is identical to copies purchased in stores or shipped to customers by 


mail, and the game publishers already pay copyright owners reproduction royalties 


for all of these copying activities. 


[5] We agree with ESA.  In our view, the Board’s conclusion that a separate, 


“communication” tariff applied to downloads of musical works violates the principle 


of technological neutrality, which requires that the Copyright Act apply equally 


between traditional and more technologically advanced forms of the same media: 


Robertson v. Thomson Corp., [2006] 2 S.C.R. 363, at para. 49.  The principle of 


technological neutrality is reflected in s. 3(1) of the Act, which describes a right to 


produce or reproduce a work “in any material form whatever”.  In our view, there is 


no practical difference between buying a durable copy of the work in a store, 
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receiving a copy in the mail, or downloading an identical copy using the Internet.  


The Internet is simply a technological taxi that delivers a durable copy of the same 


work to the end user.   


[6] This argument is echoed by David Vaver in his book, Intellectual 


Property Law: Copyright, Patents, Trade-marks (2nd ed. 2011), where he appears to 


criticize the Board’s decision in this particular case: 


 In principle, substitute delivery systems should compete on their merits: 
either both or neither should pay. Copyright law should strive for 


technological neutrality.  


. . .  


  In the past, whether a customer bought a sound recording or video 


game physically at a store or ordered it by mail made no difference to the 
copyright holder: it got nothing extra for the clerk’s or courier’s handover 


of the record to the customer. Now, because of the telecommunication 
right, copyright holders can and do charge extra for electronic delivery 
of identical content acquired off websites. [Emphasis added; pp. 172-73.] 


[7] ESA’s argument is also consistent with this Court’s caution in Théberge 


v. Galerie d’Art du Petit Champlain inc., [2002] 2 S.C.R. 336, that the balance in 


copyright between promoting the public interest in the encouragement and 


dissemination of works and obtaining a just reward for the creator requires 


recognizing the “limited nature” of creators’ rights: 


  The proper balance among these and other public policy objectives 
lies not only in recognizing the creator’s rights but in giving due weight 
to their limited nature.  In crassly economic terms it would be as 
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inefficient to overcompensate artists and authors for the right of 
reproduction as it would be self-defeating to undercompensate them. 


Once an authorized copy of a work is sold to a member of the public, it is 
generally for the purchaser, not the author, to determine what happens to 


it. [Emphasis added; para. 31.] 


[8] The traditional balance between authors and users should be preserved in 


the digital environment: Carys Craig, “Locking Out Lawful Users: Fair Dealing and 


Anti-Circumvention in Bill C-32”, in Michael Geist, ed., From “Radical Extremism” 


to “Balanced Copyright”: Canadian Copyright and the Digital Agenda (2010), 177, 


at p. 192. 


[9] SOCAN has never been able to charge royalties for copies of video 


games stored on cartridges or discs, and bought in a store or shipped by mail.  Yet it 


argues that identical copies of the games sold and delivered over the Internet are 


subject to both a fee for reproducing the work and a fee for communicating the work.  


The principle of technological neutrality requires that, absent evidence of 


Parliamentary intent to the contrary, we interpret the Copyright Act in a way that 


avoids imposing an additional layer of protections and fees based solely on the 


method of delivery of the work to the end user.  To do otherwise would effectively 


impose a gratuitous cost for the use of more efficient, Internet-based technologies.   


[10] The Board’s misstep is clear from its definition of “download” as “a file 


containing data . . . the user is meant to keep as his own” (para. 13).  The Board 


recognized that downloading is a copying exercise that creates an exact, durable copy 
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of the digital file on the user’s computer, identical to copies purchased in stores or 


through the mail.  Nevertheless, it concluded that delivering a copy through the 


Internet was subject to two fees — one for reproduction and one for communication 


— while delivering a copy through stores or mail was subject only to reproduction 


fees.  In coming to this conclusion, the Board ignored the principle of technological 


neutrality. 


[11] Justice Rothstein argues (at para. 126) that the Board can avoid such 


“double-dipping” by copyright owners by adjusting the two fees in a way that 


“divides the pie” between the collective societies administering reproduction rights, 


on the one hand, and communication rights, on the other.  However, this seems to us 


to undermine Parliament’s purpose in creating the collective societies in the first 


place, namely to efficiently manage and administer different copyrights under the Act.  


This inefficiency harms both end users and copyright owners:  


 When a single economic activity implicates more than one type of right 


and each type is administered by a separate collective, the multiplicity of 
licences required can lead to inefficiency. . . . The result is that the total 
price the user has to pay for all complements is too high . . . . 


. . . 


  . . . the fragmentation of licences required for single activities 


among several monopolist-collectives generates inefficiencies, from 
which copyright owners as a whole also suffer . . . .   


 (Ariel Katz, “Commentary: Is Collective Administration of Copyrights 


Justified by the Economic Literature?”, in Marcel Boyer, Michael 
Trebilcock and David Vaver, eds., Competition Policy and Intellectual 


Property (2009), 449, at pp. 461-63)  
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[12] In our view, the Board improperly concluded that the Internet delivery of 


copies of video games containing musical works amounts to “communicating” the 


works to the public.  This view is evidenced by the legislative history of the 


Copyright Act, which demonstrates that the right to “communicate” is historically 


connected to the right to perform a work and not the right to reproduce permanent 


copies of the work. 


[13] As this Court held in Bishop v. Stevens, [1990] 2 S.C.R. 467, at pp. 473-


74, the 1921 Canadian Copyright Act was based on, and designed to implement, the 


following provisions of the 1886 Berne Convention for the Protection of Literary and 


Artistic Works, as revised in the 1908 Berlin Revision:  


Article 11 


  The stipulations of the present Convention shall apply to the public 


representation of dramatic or dramatico-musical works and to the public 
performance of musical works, whether such works be published or not. 


. . .  


Article 13 


  The authors of musical works shall have the exclusive right of 


authorizing (1) the adaptation of those works to instruments which can 
reproduce them mechanically; (2) the public performance of the said 
works by means of these instruments. 


. . .  


Article 14 


  Authors of literary, scientific or artistic works shall have the 
exclusive right of authorizing the reproduction and public representation 
of their works by cinematography.  
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[14] These articles were reflected in the introductory paragraph to s. 3(1) of 


the Copyright Act, 1921, S.C. 1921, c. 24, which granted  


 the sole right to produce or reproduce the work or any substantial part 
thereof in any material form whatsoever, to perform, or in the case of a 
lecture to deliver, the work or any substantial part thereof in public; if the 


work is unpublished, to publish the work or any substantial part 
thereof; . . .  


[15] In the 1921 Act, “performance” was defined in s. 2(q) as  


 any acoustic representation of a work and any visual representation of any 


dramatic action in a work, including such a representation made by 
means of any mechanical instrument;  


[16] The right to perform historically presupposed a live audience that would 


be present at the site where the performance took place.  With the advent of radio 


broadcasting, however, a debate emerged about how this new technology should be 


treated under copyright law, reminiscent of the current debate over Internet 


technologies.  The international consensus was that radio broadcasting should be 


treated as an extension of the existing performance right, in order to cover distant 


audiences: Paul Goldstein and P. Bernt Hugenholtz, International Copyright: 


Principles, Law, and Practice (2nd ed. 2010), at §9.1.4.3; Pierre-Emmanuel Moyse, 


Le droit de distribution: analyse historique et comparative en droit d’auteur (2007), 


at pp. 309-10.  The Rome Revision (1928) of the Berne Convention therefore 


extended the Article 11 performance right.  The new Article 11bis conferred on 
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authors the “exclusive right of authorizing the communication of their works to the 


public by radiocommunication”. 


[17] Canada acceded to the amended Berne Convention in 1928, and enacted 


s. 3(1)(f) of the Copyright Act in 1931 to incorporate the new Article 11bis: 


 (f) In case of any literary, dramatic, musical or artistic work, to 


communicate such work by radio communication.  


 (Copyright Amendment Act, 1931, S.C. 1931, c. 8, s. 3) 


[18] At the same time, the 1931 Copyright Amendment Act amended the 


definition of “performance” to accommodate this new concept of performances at a 


distance: 


 “performance” means any acoustic representation of a work . . . including 
a representation made by means of any mechanical instrument or by 


radio communication. [s. 2(3)] 


[19] Like a performance, communicating a work by radio communication (i.e., 


a radio broadcast) under s. 3(1)(f) involved an “acoustic representation” of a work.  


Also like a performance, communication under s. 3(1)(f) did not contemplate the 


delivery of permanent copies of the work, since such a delivery was not possible 


through the means of Hertzian radio waves.   
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[20] This interpretation of the original s. 3(1)(f) is supported by the legislative 


debates.  In explaining the purpose of this provision to Parliament, the Minister 


responsible for the amendments, C. H. Cahan, stated that s. 3(1)(f) was intended to 


bring the Copyright Act into conformity with the Rome Revision of the Berne 


Convention (House of Commons Debates, vol. 1, 2nd Sess., 17th Parl., April 23, 


1931, at pp. 899-900), and that “radio communication” was a form of performance: 


 In England, the courts have decided that radio communication comes 
within the meaning of the word performance; but in order to make it clear 


that the author’s rights include not only the right of performance by 
acoustic representation and so forth, but also by radio communication, we 
have added those words “or by radio communication” to the present 


definition of performances as contained in the act. . . .  I am simply 
adding the words “or by radio communication” to make it clear that in 


respect of radio communication the author has exactly the same rights as 
he has in relation to other performances of his work . [Emphasis added.] 


 (vol. 3, June 8, 1931, at p. 2399)  


[21] This was also the interpretation of the original s. 3(1)(f) by this Court in 


Composers, Authors and Publishers Assoc. of Canada Ltd. v. CTV Television 


Network Ltd., [1968] S.C.R. 676.  The Court held that signals transmitted from CTV 


to its affiliates did not communicate “musical works” — at the time defined as 


“reduced to writing” — but instead communicated a “performance” of the works.  In 


obiter, the Court went on to hold that Article 11bis of the Rome Convention, on which 


s. 3(1)(f) was based, was intended to cover public performances by radio broadcasting 


(pp. 680-82).  Moreover, it held that “communication” is “apt to include 


20
12


 S
C


C
 3


4 
(C


an
LI


I)







- 22 - 


 


 


performances in its meaning” (p. 681).  As a result, the Court concluded that s. 3(1)(f) 


must include the exclusive right of public performance by radio broadcasting. 


[22] After 1931, there were no changes to s. 3(1)(f) until 1988.  In 1988, s. 


3(1)(f) was amended to read as follows: 


 (f) in the case of any literary, dramatic, musical or artistic work, to 


communicate the work to the public by telecommunication. . . .  


 (Canada-United States Free Trade Agreement Implementation Act , S.C. 
1988, c. 65, s. 62) 


[23] SOCAN argues that the 1988 amendment from “radio communication” to 


“telecommunication” demonstrates Parliament’s intent to remove all reference in s. 


3(1)(f) to conventional performance or broadcasting activities, and to expand the 


communication right to technologies that involve transmitting data in a way that gives 


end users a permanent copy of the work.   


[24] With respect, we disagree.  The 1988 amendments to the Copyright Act 


found at ss. 61 to 65 of the Canada-United States Free Trade Agreement 


Implementation Act, were enacted in order to give effect to Articles 2005 and 2006 of 


the 1987 Canada-U.S. Free Trade Agreement (CUFTA): see Canadian Wireless 


Telecommunications Assn. v. Society of Composers, Authors and Music Publishers of 


Canada, 2008 FCA 6, [2008] 3 F.C.R. 539 (CWTA v. SOCAN), at para. 27.  Before 


CUFTA, Canadian courts had held that “radio communication” under the former s. 
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3(1)(f) was limited to Hertzian radio waves and did not extend to communication by 


co-axial cables: Canadian Admiral Corp. v. Rediffusion, Inc., [1954] Ex. C.R. 382, at 


p. 410.  CUFTA, however, required Canada to compensate copyright owners for the 


retransmission of television signals that were sent over cable lines.  The amendments 


were therefore designed to ensure that cable companies, and not just radio 


broadcasters, would also be captured under s. 3(1)(f): John S. McKeown, Fox on 


Canadian Law of Copyright and Industrial Designs (4th ed. (loose-leaf)), at pp. 21-


86, 21-87 and 29-1.  


[25] In this context, the replacement of the words “radio communication” with 


“telecommunication” should be understood as merely expanding the means of 


communicating a work — that is, from radio waves (“by radio communication”) to 


cable and other future technologies (“to the public by telecommunication”).  In our 


view, by substituting the word “telecommunication” in 1988, Parliament did not 


intend to change the fundamental nature of the communication right, which had for 


over 50 years been concerned with performance-based activities.  Instead, Parliament 


only changed the means of transmitting a communication.  The word “communicate” 


itself was never altered. 


[26] Parliament’s addition of the phrase “to the public” to s. 3(1)(f) also 


supports this interpretation of the 1988 amendments.  Before 1988, there was no 


doubt that all communications were “to the public”, as the nature of a broadcast 


through radio waves was necessarily public.  The term “telecommunication”, 
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however, risked introducing ambiguity into the Act, as telecommunication could also 


include private communications.  By adding the phrase “to the public” with the term 


“telecommunication” in 1988, Parliament clarified its intent to maintain the 


communication right as a category of performance right.   


[27] Therefore, we agree with Rothstein J. (at para. 98) that there is a “historic 


relationship” between the performance right and the communication right in the 


Copyright Act, but we disagree with his conclusion that Parliament intended to sever 


this relationship based on the 1988 amendments.  In our view, this historical 


connection between communication and performance still exists today.  With respect, 


the Board ignored this connection when it concluded that transmitting a download of 


a musical work over the Internet could amount to a “communication”. 


[28] The Board’s conclusion was based in part on its erroneous view that a 


“download” is indistinguishable from a “stream”.  Although a download and a stream 


are both “transmissions” in technical terms (they both use “data packet technology”), 


they are not both “communications” for purposes of the Copyright Act.  This is clear 


from the Board’s definition of a stream as “a transmission of data that allows the user 


to listen or view the content at the time of transmission and that is not meant to be 


reproduced” (para. 15).  Unlike a download, the experience of a stream is much more 


akin to a broadcast or performance.   
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[29] The Board also appears to have relied on Binnie J.’s observation in 


Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of 


Internet Providers, [2004] 2 S.C.R. 427 (SOCAN v. CAIP), that a work has 


necessarily been “communicated” when, “[a]t the end of the transmission, the end 


user has a musical work in his or her possession that was not there before” (at para. 


45), and on CWTA v. SOCAN, where Sharlow J.A. evoked SOCAN v. CAIP to hold 


that “[t]he word ‘communication’ connotes the passing of information from one 


person to another” (paras. 19-20).  


[30] As noted by Justice Rothstein, however, the comments in SOCAN v. 


CAIP were obiter, as the meaning of “communicate” in s. 3(1)(f) was not directly in 


issue in that case.  Neither SOCAN v. CAIP nor CWTA v. SOCAN examined the 


legislative history behind the term “communicate” or the connection between 


communication and performance.  


[31] For the same reason, we cannot agree with Justice Rothstein’s 


dependence on the dictionary definition of the word “communicate” to mean any 


transmission of data, including a download which provides the user with a durable 


copy of the work.  Dictionaries, while often offering a useful range of definitional 


options, are of little assistance in identifying what a word means when it is orphaned 


from its context: Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes 


(4th ed. 2002), at p. 27; see also Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 


1031, at para. 67 (per Gonthier J.).  In our view, using dictionary definitions in this 
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case has the effect of ignoring a solid line of legislative history connecting the term 


“communicate” to performance-based activities. 


[32] The Board’s interpretation of s. 3(1)(f) also ignores the historic 


distinction between performance-based rights and reproduction-based rights, 


improperly extending the term “communicate” to capture the Internet delivery of 


permanent copies of a work.  In our view, this interpretation goes far beyond what the 


term “communicate” was ever intended to capture.   


[33] In enacting s. 3(1), Parliament distinguished between rights of 


reproduction and performance: 


  3. (1) For the purposes of this Act, “copyright” means the sole right 


to produce or reproduce the work or any substantial part thereof in any 
material form whatsoever, to perform, or in the case of a lecture to 
deliver, the work or any substantial part thereof in public . . . .  


 (Copyright Act, 1921) 


[34] This distinction between reproduction and performance in s. 3(1) has 


been maintained all the way through to the current version of the Act.   


[35] Performing a work is fundamentally different than reproducing it.  As this 


Court concluded in Bishop v. Stevens, a performance is impermanent in nature, and 


does not leave the viewer or listener with a durable copy of the work: 
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  The right to perform (including radio broadcast), and the right to make 
a recording, are separately enumerated in s. 3(1). They are distinct rights 


in theory and in practice . . . .  [T]he rights to perform and to record a 
work are considered sufficiently distinct that they are generally assigned 


separately, and administered by different entities. 


. . . 


 . . . A performance is by its very nature fleeting, transient, impermanent . 


When it is over, only the memory remains. . . . Furthermore, no imitation 
of a performance can be a precise copy. A recording, on the other hand, 


is permanent. It may be copied easily, privately, and precisely. Once a 
work has been recorded, the recording takes on a life of its own. . . . Once 
the composer has made or authorized a recording of his work, he has 


irrevocably given up much of his control over its presentation to the 
public. These are the reasons why the rights to perform and to record are 


recognized as distinct in the Act, and why in practice a composer may 
wish to authorize performances but not recordings of his work . 
[Emphasis added; pp. 477-79.] 


[36] In Bishop, the alleged infringer argued that the “right to broadcast” a 


musical work under s. 3(1)(f) included the incidental right to make an ephemeral copy 


for the sole purpose of facilitating the broadcast.  This Court ultimately concluded 


that the right to perform — including the right to communicate — could not be 


understood to include the right to reproduce, since performing and communicating are 


different in nature from making a recording. 


[37] Even though Bishop interpreted the pre-1988 version of the Copyright 


Act (before the “telecommunication” amendment), the distinction between 


performance-based and reproduction-based rights established in s. 3(1) is evidenced 


in the provisions of the current Act.  For example, in s. 2.2(1), the term “publication” 


includes “making copies”, but expressly excludes “the performance in public, or the 


20
12


 S
C


C
 3


4 
(C


an
LI


I)







- 28 - 


 


 


communication to the public by telecommunication” of a work.  Similarly, the 


educational institutions exception in s. 29.4(2) refers to the right to “reproduce” and 


the right to “communicate by telecommunication to the public” as distinct rights.  The 


same is true of s. 15(1), which categorizes neighbouring rights under the Act into two 


categories: the right to “communicate” and “perform” a performance, and the right to 


“reproduce” a fixation of the performance. 


[38] The distinction between performance and communication rights on the 


one hand and reproduction rights on the other is also evident in the collective 


administration of copyright tariffs under the Copyright Act.  In 1993, SOCAN — a 


performing rights society — was put in charge of administering the communication 


right in s. 3(1)(f) in relation to musical works: S.C. 1993, c. 23, s. 3: see McKeown, at 


pp. 3-12, 27-2 and 27-3.  These provisions are contained in a section of the Act 


entitled “Collective Administration of Performing Rights and of Communication 


Rights”: ss. 67 to 68.2 (S.C. 1997, c. 24, s. 45): see McKeown, at p. 26-3.  Even the 


Copyright Board itself categorizes its decisions relating to musical works into two 


categories: “Public Performance of Music” and “Reproduction of Musical Works”: 


http://www.cb-cda.gc.ca/decisions/index-e.html.   


[39] Therefore, the term “communicate” in s. 3(1)(f), which has historically 


been linked to the right to perform, should not be transformed by the use of the word 


“telecommunication” in a way that would capture activities akin to reproduction.  


Such transformation would result in abandoning the traditional distinction in the Act 


20
12


 S
C


C
 3


4 
(C


an
LI


I)







- 29 - 


 


 


between performance-based rights and rights of reproduction.  There is no evidence 


either in 1988 or in subsequent amendments to the Act that Parliament intended such 


abandonment. 


[40] SOCAN submits that the distinction between reproduction and 


performance rights in Bishop actually supports its view that downloading a musical 


work over the Internet can attract two tariffs.  Since reproduction and performance-


based rights are two separate, independent rights, copyright owners should be entitled 


to a separate fee under each right.  This is based on the Court’s reliance in Bishop, at 


p. 477, on a quote from Ash v. Hutchinson & Co. (Publishers), Ltd., [1936] 2 All E.R. 


1496 (C.A.), at p. 1507, per Greene L.J.: 


 Under the Copyright Act, 1911 [on which the Canadian Act was based],   
. . . the rights of the owner of copyright are set out. A number of acts are 


specified, the sole right to do which is conferred on the owner of the 
copyright. The right to do each of these acts is, in my judgment, a 
separate statutory right, and anyone who without the consent of the owner 


of the copyright does any of these acts commits a tort; if he does two of 
them, he commits two torts, and so on. [Emphasis added.] 


[41] In our view, the Court in Bishop merely used this quote to emphasize that 


the rights enumerated in s. 3(1) are distinct.  Bishop does not stand for the proposition 


that a single activity (i.e., a download) can violate two separate rights at the same 


time.  This is clear from the quote in Ash v. Hutchinson, which refers to “two acts”.  


In Bishop, for example, there were two activities: 1) the making of an ephemeral copy 


of the musical work in order to effect a broadcast, and 2) the actual broadcast of the 
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work itself.  In this case, however, there is only one activity at issue: downloading a 


copy of a video game containing musical works. 


[42] Nor is the communication right in s. 3(1)(f) a sui generis right in addition 


to the general rights described in s. 3(1).  The introductory paragraph defines what 


constitutes “copyright”.  It states that copyright “means” the sole right to produce or 


reproduce a work in any material form, to perform a work in public, or to publish an 


unpublished work.  This definition of “copyright” is exhaustive, as the term “means” 


confines its scope.  The paragraph concludes by stating that copyright “includes” 


several other rights, set out in subsections (a) through (i).  As a result, the rights in the 


introductory paragraph provide the basic structure of copyright.  The enumerated 


rights listed in the subsequent subparagraphs are simply illustrative: Sunny Handa, 


Copyright Law in Canada (2002), at p. 195; see also Apple Computer Inc. v. 


Mackintosh Computers Ltd., [1987] 1 F.C. 173 (T.D.), at p. 197.  The rental rights in 


s. 3(1)(i) referred to by Justice Rothstein, for example, can fit comfortably into the 


general category of reproduction rights. 


[43] In our view, therefore, the Board’s conclusion that the Internet delivery of 


a permanent copy of a video game containing musical works amounted to a 


“communication” under s. 3(1)(f) should be set aside.   


[44] We would therefore allow the appeal with costs. 
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 The reasons of LeBel, Fish, Rothstein and Cromwell JJ. were delivered by  


[45] ROTHSTEIN J. (dissenting) — Under the Copyright Act, R.S.C. 1985, c. C-


42 (the “Act”), s. 3(1)(f), a copyright holder has the sole right to “communicate [his 


or her] work to the public by telecommunication” and to authorize any such 


communication.  The question in this case is whether a musical work is 


“communicate[d] . . . by telecommunication” when a file containing the musical work 


is downloaded from the Internet. 


[46] When files containing copyright protected works are downloaded, 


copyright holders are entitled to compensation for the reproduction of their works.  


This appeal concerns musical works contained in video games which may be 


downloaded from the Internet. The appellants, the Entertainment Software 


Association and the Entertainment Software Association of Canada (collectively, the 


“ESA”), argue that works transmitted over the Internet by downloading should not 


give rise to further compensation under s. 3(1)(f).  The respondent, Society of 


Composers, Authors and Music Publishers of Canada (“SOCAN”), says that 


reproduction and communication are different and independent rights under the Act 


and that copyright holders are entitled to remuneration for the communication of their 


works through Internet downloading. 


[47] My colleagues Abella and Moldaver JJ. part company with me on some 


fundamental principles of copyright law.  In my view, precedents of this Court have 
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established the principles that must govern the analysis in this appeal.  Copyright is a 


creature of statute (Théberge v. Galerie d’Art du Petit Champlain inc., 2002 SCC 34, 


[2002] 2 S.C.R. 336, at para. 5; Compo Co. v. Blue Crest Music Inc., [1980] 1 S.C.R. 


357, at p. 373; Bishop v. Stevens, [1990] 2 S.C.R. 467, at p. 477).  Copyright is 


comprised of a bundle of independent statutory rights (Bishop v. Stevens, at p. 477; 


Compo Co. v. Blue Crest Music Inc., at p. 373).  Courts must give effect to these 


independent rights as provided by Parliament.  While courts must bear in mind that 


the Copyright Act “is . . . a balance between promoting the public interest in the 


encouragement and dissemination of works of the arts and intellect and obtaining a 


just reward for the creator”, which balance requires “not only . . . recognizing the 


creator’s rights but in giving due weight to their limited nature” (Théberge, at paras. 


30-31), courts must still respect the language chosen by Parliament — not override it. 


[48] In my respectful opinion, my colleagues’ approach sweeps away these 


well-established principles.  They start from the proposition that once the 


reproduction rights in the musical work contained in a video game are negotiated, 


“the owner of the copyright in the musical work has no further rights when the game 


is sold” (Abella and Moldaver JJ., at para. 1).  They support their argument by 


reference to the principle of technological neutrality: because the production and sale 


of a hard copy of the video game would only engage the right to reproduce the 


musical works it contains, the sale of a digital copy of the game, by transmission over 


the Internet, must also not trigger protected rights other than the right to reproduce.  


For my colleagues, the “Internet is simply a technological taxi that delivers a durable 
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copy of the same work to the end user” (para. 5).  They say that the question in this 


appeal is “whether the rights are nonetheless revived when the work is sold over the 


Internet instead of in a store” (para. 1). 


[49] Generally, a technologically neutral copyright law is desirable.  However, 


technological neutrality is not a statutory requirement capable of overriding the 


language of the Act and barring the application of the different protected rights 


provided by Parliament.  My colleagues’ basic propositions pre-empt the application 


of other rights of the copyright holder to this set of facts and divest these rights of 


their independent content.  There is no need to revive rights that have never been 


exhausted. 


[50] In many respects, the Internet may well be described as a technological 


taxi; but taxis need not give free rides. 


I. Facts and Procedural History 


[51] On judicial review, the Federal Court of Appeal (“FCA”) upheld the 


determination by the Copyright Board that the download of a file containing a 


musical work is a “communicat[ion] . . . to the public by telecommunication” within 


the meaning of s. 3(1)(f) of the Act, entitling SOCAN members to compensation in 


accordance with an approved tariff.  The ESA appeals to this Court from the decision 


of the FCA. 
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[52] The ESA is a coalition of video game publishers and distributors.  Video 


games are entertainment software consisting of millions of lines of software code.  


When installed and run on a computer, the software generates audiovisual effects in 


response to commands by the user.  The audio component may include musical works 


as part of the game’s soundtrack.   


[53] Video games can be sold over the Internet.  Customers navigate to the 


website of an online game provider where the video game program is offered for sale, 


pay the purchase price and download the program.  The site transmits a permanent 


copy of the software to the customer’s hard drive.  This mode of delivery of the 


purchased program competes with the traditional model, where the video game is 


stored on a CD or in a cartridge, requiring the customer to buy it at a store.   


[54] The customer must then install the program, either downloaded from the 


Internet or contained on the CD, on his or her computer.  Only after the installation is 


complete may the customer run the game, at which point, the audio and the visual 


effects of the software become perceptible.  The game and its audio and visual effects 


are not perceptible during the transmission of the file from the vendor to the video 


game user, a fact that is said to be of crucial significance in this case.   


[55] It is standard practice within the video game publishing industry to 


negotiate clearance of copyright for the reproduction of the musical works 


incorporated in the games prior to their publication.  There is no dispute that once 
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reproduction rights are cleared, the owner of copyright in the musical work would 


have no further rights when the video game is sold to a customer at a bricks-and-


mortar store or if a CD containing the game is shipped through regular mail.   


[56] SOCAN is a collective society of composers, authors and publishers of 


music.  It administers the right to perform in public and the right to communicate to 


the public by telecommunication the works covered by its members’ copyrights. It 


files proposed tariffs with the Board and collects royalties, as set by the Board, on 


behalf of its members.   


[57] These proceedings involve proposed tariffs first filed by SOCAN in 1995 


for various uses of musical works constituting, in SOCAN’s view, copyright 


protected communication of musical works to the public over the Internet.  There 


were objections to the filed proposals.  In 1996, the Board decided to deal with legal 


issues separately from the determination of the actual tariffs.  The first step was to 


“determine which activities on the Internet, if any, constitute a protected use [of 


SOCAN’s repertoire of music] targeted in the tariff” (SOCAN Statement of Royalties, 


Public Performance of Musical Works 1996, 1997, 1998 (Tariff 22, Internet) (Re) 


(1999), 1 C.P.R. (4th) 417 (“Tariff 22 decision”), at p. 424). 


[58] On October 27, 1999 (the Tariff 22 decision), the Board issued what it 


termed its Phase I decision, dealing with legal and jurisdictional issues.  The Tariff 22 


decision was ultimately appealed to this Court, but not on the issue of communication 
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to the public by telecommunication now before this Court.  However, in Society of 


Composers, Authors and Music Publishers of Canada v. Canadian Assn. of Internet 


Providers, 2004 SCC 45, [2004] 2 S.C.R. 427 (“SOCAN v. CAIP”), at para. 30, 


Binnie J. noted the Board’s conclusion that “an Internet communication occurs at the 


time the work is transmitted from the host server to the computer of the end user, 


regardless of whether it is played or viewed at that time, or later, or never” (see Tariff 


22 decision, at p. 450).  He found that this particular issue was “no longer contested”. 


[59] In 2005, SOCAN modified its proposed Tariff to divide it into seven 


categories, each dealing with a different Internet-based activity.  The sixth category 


applies to “Game Sites” and covers “communications of musical works as part of 


games, including gambling, from Sites or Services that consist predominantly of 


games . . .” (Statement of Proposed Royalties to Be Collected by SOCAN for the 


Public Performance or the Communication to the Public by Telecommunication, in 


Canada, of Musical or Dramatico-Musical Works (2005), 139 Can. Gaz. I (Supp.), at 


p. 18).  When the Board proceeded to Phase II of the process to establish a tariff for 


the communication of musical works over the Internet for the years 1996 to 2006, the 


ESA argued that since the users can neither see, nor hear game software while it is 


being downloaded, “[t]he transmission solely involves a distribution of a copy of a 


work that is identical to copies available on discs in stores.  The transmission [is] thus 


not a ‘communication to the public’” (A.F., at para. 20 (emphasis in original)). 
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[60] The Board’s Phase II determination was rendered in two decisions.  In the 


first, issued on October 18, 2007 (61 C.P.R. (4th) 353) (the “Tariff 22.A decision”), 


the Board rejected the ESA’s argument and confirmed its prior conclusion that a 


download is a “communication”.  While the Tariff 22.A decision dealt with the 


details of the tariffs applicable to uses of music by online music services that offer 


catalogues of songs for downloading upon payment of the purchase price, the Board 


held that the legal principles established in that decision would also apply to other 


uses of music on the Internet.  The Board’s second Phase II decision, issued on 


October 24, 2008, SOCAN Statement of Royalties, Internet ― Other Uses of Music, 


1996-2006 (Tariffs 22.B-22.G) (2008), 70 C.P.R. (4th) 81 (the “Tariff 22.B-G 


decision”), established the details of the tariffs applicable to other uses of music on 


the Internet, including use by game sites at issue in this appeal (Tariff 22.G). 


[61] A number of objectors applied to the FCA for judicial review on different 


issues, which the FCA dealt with in separate decisions.  Bell Canada v. Society of 


Composers, Authors and Music Publishers of Canada, 2010 FCA 220, 409 N.R. 102 


(“Bell Canada”), was an appeal by online music services contesting the Board’s 


determination in the Tariff 22.A decision that a download of a music file from the 


online music service’s website by the end consumer is a “communication to the 


public”.  The FCA held that the Board’s determination was a reasonable 


interpretation of s. 3(1)(f) of the Act.  The FCA considered that SOCAN v. CAIP had 


fully answered the question of what constitutes a “communication” and accordingly 


confirmed that a download is a communication (para. 5).    
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[62] As stated above, the ESA’s application for judicial review of the Tariff 


22.B-G decision was dismissed by the FCA.  On the issue of whether downloads of 


video games are communications to the public of the musical works they contain, the 


FCA referred to its reasons in Bell Canada, that is, that a download of a file 


containing a musical work is a communication to the public by telecommunication 


(2010 FCA 221, 406 N.R. 288, at para. 13). 


II. Issue 


[63] The issue in this appeal is whether the transmission of a video game 


through an Internet download is a “communication” to the public within the meaning 


of s. 3(1)(f) of the Act.  If it is, SOCAN is entitled to royalties for the communication 


of the included musical works.  


III. Analysis 


A. Overview 


[64] The ESA submits that on reading s. 3(1)(f) in its entirety, considering it in 


the context of the entire Act and in light of its legislative history, the provision 


“creates an exclusive right of public performance (or representation for works that are 


not publicly performed) delivered by means of telecommunication”.  They say that to 


“communicate” must mean “to cause information in humanly perceivable form to be 


20
12


 S
C


C
 3


4 
(C


an
LI


I)







- 39 - 


 


 


imparted to another person for immediate listening or viewing” (A.F., at para. 33 


(emphasis added)).  The communication right was never meant to cover situations 


where durable copies of the copyrighted works are made available, which are already 


covered by the reproduction right and for which copyright holders are already 


compensated.  Since the users can neither see nor hear game software while it is 


being downloaded, the transmission from the online game provider to the user does 


not constitute a communication to the public.  The ESA further argues that the Act 


uses both the terms “communicate” and “transmit” and that the two cannot have the 


same meaning.  In their submission, the act of a game being downloaded by a user 


constitutes a transmission and not a communication.  The ESA also relies on 


American jurisprudence and raises some “unintended consequences” of the decisions 


below. 


[65] In this appeal, the ESA does not advance arguments on whether, should 


the transmissions be found to be “communications” within the meaning of s. 3(1)(f), 


such transmissions would be communications “to the public”; this issue is dealt with 


in the companion case Rogers Communications Inc. v. Society of Composers, Authors 


and Music Publishers of Canada, 2012 SCC 35, [2012] 2 S.C.R. 283. 


[66] SOCAN says that the decisions of the Board and of the FCA were 


correctly decided.  In SOCAN’s view, to communicate means simply “to transmit, 


impart, make known or convey information” (R.F., at para. 32 (emphasis deleted)) 


and the ESA’s submissions would artificially restrict the ordinary meaning of the 
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word.  Further, SOCAN says that the ESA’s argument ignores the basic principle of 


copyright law that the copyrights granted in s. 3(1) for reproduction, performance and 


communication of a work are separate and distinct rights (R.F., at para. 9). 


B. Standard of Review 


[67] For the reasons explained in Rogers, at paras. 10-16, the applicable 


standard of review is correctness.   


C. Whether Transmitting Musical Works Through Downloads Over the Internet Is 


“Communicating” 


 (1) Section 3(1)(f) and Section 2 


[68] This appeal requires defining the right to “communicate . . . by 


telecommunication” in the Copyright Act.  The ESA urges a definition of 


“communicate . . . by telecommunication” as “to cause information in humanly 


perceivable form to be imparted to another person for immediate listening or 


viewing” (A.F., at para. 33 (emphasis added)). 


[69] The exclusive right of the copyright holder to “communicate . . . to the 


public by telecommunication” is provided in s. 3(1)(f) of the Act: 


  3. (1) For the purposes of this Act, “copyright”, in relation to a 
work, means the sole right to produce or reproduce the work or any 
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substantial part thereof in any material form whatever, to perform the 
work or any substantial part thereof in public or, if the work is 


unpublished, to publish the work or any substantial part thereof, and 
includes the sole right 


. . . 


 (f) in the case of any literary, dramatic, musical or artistic work, to 
communicate the work to the public by telecommunication, 


. . . 


 and to authorize any such acts.  


[70] Section 2 of the Act defines “telecommunication”:  


 “telecommunication” means any transmission of signs, signals, writing, 


images or sounds or intelligence of any nature by wire, radio, visual, 
optical or other electromagnetic system; 


It is not disputed that transmissions in the digital environment are 


“telecommunications”. 


 (2) The Approach to Statutory Interpretation 


[71] The Copyright Act must be interpreted in accordance with the general 


rules of statutory interpretation: “the words of an Act are to be read in their entire 


context and in their grammatical and ordinary sense harmoniously with the scheme of 


the Act, the object of the Act, and the intention of Parliament” (CCH Canadian Ltd. 


v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R. 339, at para. 9, citing 


E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87). 
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 (3) The Precedents 


[72] The word “communicate” is not defined in the Act.  I therefore start with 


the dictionary meaning of the word.  The Oxford English Dictionary (online) defines 


the verb “communicate” as “[t]o impart (information, knowledge, or the like) . . .; to 


impart the knowledge or idea of (something), to inform a person of; to convey, 


express; to give an impression of, put across”.  The Shorter Oxford English 


Dictionary on Historical Principles (6th ed. 2007), vol. 1, at p. 466, includes the 


following definition: to “[i]mpart, transmit”. The Merriam-Webster’s Collegiate 


Dictionary entry is defined as “to convey knowledge of or information about: make 


known” ((11th ed. 2003), at p. 251).  There is no suggestion in these definitions that 


“to communicate” cannot mean “to transmit”, and indeed, the Shorter Oxford English 


Dictionary expressly includes in the definition of “communicate”, “transmit”. 


[73] Although the question was not directly in issue in that case (see para. 30), 


Binnie J. in SOCAN v. CAIP endorsed the ordinary definition of “communicate” as 


the appropriate interpretation of the word in s. 3(1)(f) of the Copyright Act:  


 The Board ruled that a telecommunication occurs when the music is 


transmitted from the host server to the end user.  I agree with this.   


. . . 


  The word “communicate” is an ordinary English word that means to 
“impart” or “transmit” (Shorter Oxford English Dictionary on Historical 
Principles (5th ed. 2002), vol. 1, at p. 463).  [paras. 42 and 46] 
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[74] Since SOCAN v. CAIP, the FCA has had the occasion to deal directly 


with the meaning of the right to “communicate” under s. 3(1)(f) in Canadian Wireless 


Telecommunications Assn. v. Society of Composers, Authors and Music Publishers of 


Canada, 2008 FCA 6, [2008] 3 F.C.R. 539, leave to appeal refused, [2008] 2 S.C.R. 


vi (“CWTA”).  The question in that case, answered in the affirmative, was whether a 


person communicates to the public the musical works contained in ringtones when 


members of the public download the ringtones for their mobile phones.  Sharlow J.A. 


rejected the argument that a transmission is not the same thing as a communication 


because “‘communication’ must be understood to include only a transmission that is 


intended to be heard or perceived by the recipient simultaneously with or immediately 


upon the transmission” (para. 18).  She wrote:  


  In my view, the applicants are proposing a meaning of the word 
“communication” that is too narrow.  The word “communication” 
connotes the passing of information from one person to another.  A 


musical ringtone is information in the form of a digital audio file that is 
capable of being communicated.  The normal mode of communicating a 


digital audio file is to transmit it.  The wireless transmission of a musical 
ringtone to a cellphone is a communication, whether the owner of the 
cellphone accesses it immediately in order to hear the music, or at some 


later time.  The fact that the technology used for the transmission does 
not permit the cellphone owner to listen to the music during the 


transmission does not mean that there is no communication.  In my view, 
in the context of a wireless transmission, it is the receipt of the 
transmission that completes the communication. 


  This conclusion accords with the [SOCAN v. CAIP] case (cited 
above).  In that case Justice Binnie, writing for the majority, said that the 


transmission of information over the Internet is a communication once 
the information is received (see paragraph 45).  . . . [I]t is undoubtedly a 
true statement.  [Emphasis added; paras. 19-20.] 
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 (4) The ESA’s Arguments for Not Following SOCAN v. CAIP and CWTA 


[75] The ESA argues that SOCAN v. CAIP (to the extent that it addressed the 


issue) and CWTA should not be followed.   


(a) “Communicate” and “Transmit” 


[76] The ESA first argues that there must be some difference between the 


words “communicate” and “transmit”.  The two words are not used interchangeably 


in the Act and if Parliament used both words, it intended them to have different 


meanings.  On this basis, the ESA submits that to “communicate to the public” means 


“more than the [mere] transmission of a file from one point to another point without 


that file being seen or heard” (A.F., at para. 73).  Therefore, a download is not a 


communication within the meaning of s. 3(1)(f), but a mere transmission. 


[77] I do not find this argument compelling.  Parliament is presumed to use 


words in their ordinary meaning: R. Sullivan, Statutory Interpretation (2nd ed. 2007), 


at p. 49.  As noted above, to “communicate” means to “impart” or “transmit”.  The 


Oxford English Dictionary (online) defines  “transmit” as: “[t]o cause (a thing) to 


pass, go, or be conveyed to another person, place, or thing; to send across an 


intervening space; to convey, transfer; . . . [t]o convey or communicate (usually 


something immaterial) to another or others” (emphasis added); and, in a more 


technical sense: “[t]o send out electric signals or electromagnetic waves 
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corresponding to (an image, a programme, etc.).”  The definitions of “transmit” in the 


Merriam-Webster’s Collegiate Dictionary are:  


 to send or convey from one person or place to another . . .  


 to send out (a signal) either by radio waves or over a wire.  


I see no reason why, having regard to context, the meaning of both words cannot 


overlap.   


[78] As set out above, s. 2 of the Act defines “telecommunication” as “any 


transmission of signs, signals, writing, images or sounds or intelligence of any nature 


by wire, radio, visual, optical or other electromagnetic system”.  This definition 


equates the term “telecommunication” with the transmission of certain subject matter 


by electromagnetic system.  The prefix “tele” simply means “to a distance”.  So, 


“telecommunication” means communicating to a distance by the means specified in 


the Act.  It would seem odd that “telecommunication” and transmission by 


electromagnetic system are interchangeable in the Act but that “to communicate” and 


“to transmit” would not be.  The more obvious interpretation would be that for the 


purposes of s. 3(1)(f) of the Act, the exclusive right of the copyright holder to 


communicate works to the public by telecommunication is simply to transmit those 


works to the public by electromagnetic system, including the Internet. 
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[79] The above definitions of “communicate” and “transmit” and the context 


in which the words are used in the Act do not support the ESA’s conclusion that to 


“communicate” in s. 3(1)(f) must necessarily mean to transmit information in a 


humanly perceptible form for immediate perceiving and listening.  Even accepting 


that to communicate means to impart an idea, there is no requirement that the idea be 


perceived and heard immediately. 


[80] The ESA supports its argument that the words “transmit” and 


“communicate” must have different meanings primarily by reference to s. 2.4(1)(c).  


Section 2.4(1)(c) provides:  


  2.4 (1) For the purposes of communication to the public by 


telecommunication, 


. . . 


 (c) where a person, as part of 


 (i) a network, within the meaning of the Broadcasting Act, 
whose operations result in the communication of works or 
other subject-matter to the public, or 


 (ii) any programming undertaking whose operations result 
in the communication of works or other subject-matter to the 


public, 


 transmits by telecommunication a work or other subject-matter that 
is communicated to the public by another person who is not a 


retransmitter of a signal within the meaning of subsection 31(1), the 
transmission and communication of that work or other subject-


matter by those persons constitute a single communication to the 
public for which those persons are jointly and severally liable. 
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[81] The ESA argues that the words “transmit” and “transmission” appear 


twice and the word “communicate” five times, and that this means that they must 


have different meanings.  It says that transmitting is merely delivery or receipt of 


information or data being conveyed; that the term “communicate” pertains to what 


happens after transmission; and that this implies that the difference is that a 


transmission is not the conveyance of information in a humanly perceivable form.  As 


a result, a transmission does not implicate s. 3(1)(f), because s. 3(1)(f) uses the term 


communicate which, by contrast, does imply conveyance in humanly perceivable 


form.  Therefore, since the communication only occurs after the transmission, a 


download does not give rise to any entitlement under s. 3(1)(f). 


[82] This argument ignores the context and purpose of s. 2.4(1)(c).  This 


section was introduced in 1988 in order to reverse the holding in Composers, Authors 


and Publishers Assoc. of Canada Ltd. v. CTV Television Network Ltd., [1968] S.C.R. 


676 (“CAPAC”), that CTV’s transmissions of programs to its affiliated stations, for 


further broadcasting to the public by the affiliated stations, did not engage the right to 


communicate to the public in s. 3(1)(f), because such transmissions remained within 


the private realm (see J. S. McKeown, Fox on Canadian Law of Copyright and 


Industrial Designs (4th ed. (loose-leaf)), at p. 21-90).  In the context of s. 2.4(1)(c), a 


“transmission” describes conveying works within a network or programming 


undertaking before the work is conveyed to the public, while a “communication” is 


the conveyance of the work “to the public” by another actor within the network or 


programming undertaking.  Without s. 2.4(1)(c), only the latter act — the 
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communication to the public — would engage s. 3(1)(f); but a private transmission 


between affiliates would remain outside of copyright protection.  The effect of s. 


2.4(1)(c), where it applies, is to make the transmission and the communication a 


single act of communication to the public, so that both the person who transmits the 


work and the person who communicates the work to the public are jointly and 


severally liable for the act of communication to the public. 


[83] All that can be teased out of s. 2.4(1)(c) is that “communication to the 


public” is the phrase used to designate instances where copyright protection is 


engaged, and not that “communication” means a conveyance of information in a 


humanly perceivable form.  On the other hand, “transmit” or “transmission” are terms 


designating situations that do not engage copyright protection under s. 3(1)(f).  I agree 


with the ESA that s. 2.4(1)(c) suggests that under the Act, the words “communicate” 


and “transmit” are not used interchangeably.  But the provision does not suggest that 


the words refer to different types of conveyances.  Rather, the distinction is that the 


words are used in conjunction with different types of recipient and different legal 


significance.  Unless the transmission is combined with a communication to the 


public, s. 3(1)(f) would not attach to the transmission.  When the transmission is 


ultimately a communication to the public, s. 2.4(1)(c) provides that the transmission 


and the communication to the public are a single communication to the public which 


does attract copyright under s. 3(1)(f).  Indeed, the word “communicate” is 


consistently used in conjunction with the words “to the public” throughout the Act. 


The ESA’s separating the word “communicate” from the words “to the public” to 
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give it an independent meaning different from that of “transmit” is not supported by 


Parliament’s intention in enacting s. 2.4(1)(c).  The words of s. 2.4(1)(c), when read 


in context, do not  support the distinction  argued by the ESA. 


 (b) The CAPAC Decision 


[84] The ESA relies on this Court’s decision in CAPAC for the proposition 


that to communicate means disseminating performances to the public for immediate 


listening and not merely sending signals that may be perceived later.  However, this 


jurisprudence is of little avail to the ESA. 


[85] As noted above, in CAPAC, this Court was asked to determine whether 


the transmission of television programs containing musical works by CTV to its 


affiliated stations, for broadcasting to the public by the affiliates, constituted 


“communicating the same by radio communication” (at p. 679), an act protected 


under s. 3(1)(f) as it read at that time. 


[86] It should first be noted that CAPAC interpreted provisions of the Act that 


have since been amended in a way relevant to the scope of s. 3(1)(f), as will be 


discussed later.  In any event, in CAPAC, the ratio of the Court’s decision was that 


CTV’s transmissions of recorded TV programs containing music to its affiliates were 


not communications of musical works by radio-communication.  Rather, as CTV was 


transmitting performances of musical works (e.g., in an ordinary TV program) and 
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not the musical works themselves (e.g., the sheet of music), s. 3(1)(f), which did not 


apply to performances of musical works, was not engaged.  It is important to note that 


this distinction arose from the definition of “musical work” in the Act as it read at the 


time and is no longer applicable. 


[87] Nonetheless, the ESA relies on some comments of Pigeon J., at pp. 681-


82 of CAPAC, involving an analysis of Article 11bis of the Berne Convention for the 


Protection of Literacy and Artistic Works, 828 U.N.T.S. 221, on which s. 3(1)(f) was 


based.  The ESA says that this analysis demonstrates that a communication is more 


than sending signals, which is all that occurs when works are downloaded as in the 


case now before the Court.  Rather, the ESA says that Article 11bis contemplates 


public performances by broadcasting, in other words, communications in humanly 


perceptible form.  Therefore, a “communicat[ion]” within the meaning of s. 3(1)(f) 


must also be a conveyance of information in humanly perceptible form.   


[88] However, the passages of Pigeon J.’s judgment note that 


“‘communication’ does not usually mean ‘a performance’ [but that] it is apt to 


include performances” (p. 681 (emphasis added)).  The necessary implication of these 


words is that “communication” is a broader term than “performance”.  Therefore, 


Pigeon J.’s analysis does not support the ESA’s contention that a communication is 


necessarily a performance or necessarily more than sending signals.     


 (5) Whether “Communicating” is “Performing” a Work at a Distance 
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[89] The ESA further argues, based on the legislative history of s. 3(1)(f), that 


the communication right is only a variation of the performance right, being the right 


to perform a work to a distant audience.  Because a performance, in the ESA’s 


submission, is, by nature, a transient event that cannot result in the transmission of a 


durable copy of the work to the audience, downloads cannot be performances and, 


therefore, cannot be communications. 


[90] I digress briefly to point out that the structure of s. 3(1) implies that the 


communication right in paragraph (f) is a self-standing right independent of the 


performance right in the introduction of the section.  The first lines of the English 


version of s. 3(1) provide that  


“copyright” . . . means the sole right to produce or reproduce the 
work . . ., to perform the work . . . in public or . . . to publish the 


work . . . and includes the sole right . . . 


There then follow specific rights listed as paragraphs (a) to (i).  Paragraph (f) 


provides for the sole right to “communicate the work to the public by 


telecommunication”. 


[91] While the use of the word “includes” could indicate that the rights listed 


in paragraphs (a) to (i) are instances of one of the rights in the opening words of 


s. 3(1), the context indicates otherwise.  Several of the listed rights are clearly outside 


of the right to produce or reproduce, perform or publish.  For example, paragraph (i) 
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provides for the right to rent out a sound recording embodying a musical work.  It is 


difficult to see how this right fits within the right to produce or reproduce, perform or 


publish the work.  Indeed, it would be contrary to Théberge, in particular at paras. 42 


and 45, where the majority of this Court held that a “reproduction” within the 


meaning of the Act requires a multiplication of copies.  All the prerogatives of the 


copyright holder in s. 3(1) are better considered as separate and distinct rights (Bishop 


v. Stevens, at p. 477, per McLachlin J.; Compo Co. v. Blue Crest Music Inc., at p. 373, 


per Estey J.). 


[92] This interpretation of the English version of s. 3(1) is consistent with the 


French version of the text, which states that “[l]e droit d’auteur sur l’œuvre comporte 


le droit exclusif de produire ou reproduire . . . l’œuvre, [de la représenter ou de la 


publier]; ce droit comporte, en outre, [les droits énumérés aux al. a) à i)].”  The use 


of the phrase “en outre” — in addition — indicates paras. (a) to (i) are in addition to 


those in the opening words. 


[93] Nonetheless, the ESA relies on legislative history in order to confine the 


scope of the right to communicate to the public to performing a work to a public in a 


distant place, in a humanly perceptible form, as distinct from a download. 


[94] The Canadian Act was based on the Berne Convention of 1886, as revised 


in Berlin in 1908 (see Bishop v. Stevens, at p. 473).  The revised Berne Convention 


comprised certain public performance rights in certain types of works.  However, the 
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advent of the radio warranted another revision of the Convention.  In 1928, Article 


11bis was added to the text, which guaranteed that:  


Article 11bis 


  (1) Authors of literary and artistic works shall enjoy the exclusive 


right of authorizing the communication of their works to the public by 
radiocommunication. 


[95] In 1931, Canada implemented the revision through the then s. 3(1)(f), 


which provided for a right, “[i]n case of any literary, dramatic, musical or artistic 


work, to communicate such work by radio communication” (Copyright Amendment 


Act, 1931, S.C. 1931, c. 8) (see CAPAC, at pp. 680-81). 


[96] Section 3(1)(f) was again amended in 1988.  According to Canadian 


Admiral Corp. v. Rediffusion, Inc., [1954] Ex. C.R. 382, the radiocommunication 


right extended to radio and traditional over-the-air television broadcasting, leaving 


transmissions by cable outside of copyright protection.  This technology-specific 


communication right was amended to the technologically neutral right to 


“communicate . . . to the public by telecommunication” to reflect the obligations 


entered into by Canada under the North American Free Trade Agreement, Can. T.S. 


1994 No. 2 (Canada-United States Free Trade Agreement Implementation Act , S.C. 


1988, c. 65, ss. 61 and 62).  The change from radiocommunication to 


telecommunication and further amendments in 1993 meant that Canadian cable 
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companies which previously avoided any payment of royalties under the 


“radiocommunication” right, and other users, were now caught by the Act: S. Handa, 


Copyright Law in Canada (2002), at p. 320; D. Vaver, Intellectual Property Law: 


Copyright, Patents, Trade-marks (2nd ed. 2011), at p. 90. 


[97] The ESA argues that from the outset, s. 3(1)(f), as well as its Berne 


progenitor Article 11bis, were meant to provide broadcasting rights the nature of 


which is “to deliver content [i.e. performances of works] to a public audience for 


immediate listening or viewing” (A.F., at para. 40).  In the ESA’s submission, the 


1988 amendment from “radiocommunication” to “telecommunication” did not change 


the fundamental nature of the communication right, that is, that it was concerned with 


broadcasting.  The word “communicate” in the English version was not amended, 


although the means by which the communication may be made were expanded (A.F., 


at para. 52).  The verb “transmettre”, used in the French version of s. 3(1)(f) prior to 


the 1988 amendments, was replaced by “communiquer”. 


[98] There is little doubt that a historic relationship between the right of public 


performance and the right to communicate to the public did exist:  


 . . . as performance before a live audience was one of the first forms of 
exploitation to be covered by copyright, it made sense to create a right to 
provide protection when the performance took place at a distance through 


the use of Hertzian (radio) waves and the other types of communication 
technologies invented since then (television, cable, satellite and the 


internet). 
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 (E. F. Judge and D. J. Gervais, Intellectual Property: The Law in Canada 
(2nd. ed. 2011), at pp. 166-67)  


[99] The legislation has evolved to recognize the evolution of technologies.  In 


1988, the relevance of including transmissions by cable within the communication 


right had become obvious due to the prevalence of that mode of telecommunication.   


[100] Even though the advent of cable may have been the catalyzing force for 


the 1988 amendment, the amendment did not only cover cable communications, in 


addition to radiocommunications, but adopted neutral language to encompass 


evolving but then unknown technological advances.  In adopting the neutral language 


of “telecommunication”, Parliament removed all reference to conventional 


broadcasting.  The fact that in 1988 Parliament did not foresee, or could not have 


foreseen, the way in which modern technologies would evolve should not serve to 


limit the scope of the communication right when it is applied to one such new 


technology.   


[101] On this basis, the historic relationship of s. 3(1)(f) with broadcasting-type 


industries does not support reading into the Act restrictions which are not apparent 


from and are even inconsistent with the current language of the Act.  In particular, the 


historic relationship does not support adopting the ESA’s proposition to read into the 


language of the Act the significant restriction that the transmission must be in a 


“humanly perceivable form for immediate viewing or listening” (A.F., at para. 74).  


While the rationale for the 1988 change from radio to “telecommunication” was 


20
12


 S
C


C
 3


4 
(C


an
LI


I)







- 56 - 


 


 


concerned with the technical means by which the communication to the public was 


made, nothing supports concluding that s. 3(1)(f) could not also apply to new 


technologies which operate in a manner different from traditional broadcasting.  This 


includes a communication occurring in a manner which also provides durable copies 


of the works that the users may view at a later time.  When transmitted over the 


Internet, whether works are perceptible immediately or at a later moment or whether 


or not the technology used involves producing temporary copies, as in the case of 


streams, or permanent copies of the work is irrelevant to whether a communication 


has occurred and the work will, or has the potential to be, viewed or listened to by the 


receiver.  As stated at para. 45 of SOCAN v. CAIP:  


  At the end of the transmission, the end user has a musical work in 
his or her possession that was not there before.  The work has necessarily 


been communicated . . . .  To hold otherwise would . . . fly in the face of 
the ordinary use of language . . . .  


 (6) American Jurisprudence 


[102] The ESA relies on the decision of the United States Court of Appeals for 


the Second Circuit in United States v. American Society of Composers, Authors and 


Publishers, 627 F.3d 64 (2010) (“U.S. v. ASCAP”), certiorari denied (U.S.S.C., 


Octobre 3, 2011, No. 10-1337), where the Court of Appeals for the Second Circuit 


decided that the download of a copy of a work did not come within the scope of the 


right to perform in public, as defined in the U.S. Copyright Act, 17 U.S.C. §§ 101 and 


106(4). 
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[103] This decision is of no avail to the ESA.  The United States copyright law 


does not include an exclusive right in the copyright holder to communicate to the 


public.  Rather, it recognizes a right of public performance (17 U.S.C. § 106(4)), 


which has been understood to include situations such as radio or television 


broadcasting where performances are made available to a distant public.  This is a 


fundamental difference with the right to communicate a work by telecommunication 


in s. 3(1)(f) of the Canadian Act, as explained above.  The two cannot be equated. 


[104] This Court has recognized in the past important differences both in 


wording and in policy between Canadian and American copyright legislation.  It has 


cautioned that “United States court decisions, even where the factual situations are 


similar, must be scrutinized very carefully” (see Compo Co. v. Blue Crest Music Inc., 


at p. 367).  The difference in statutory wording between the provisions of the 


American legislation and of the Canadian Copyright Act is sufficient to render the 


U.S. decisions of no assistance in the interpretive exercise engaged here.  Indeed, 


following the American jurisprudence in interpreting Canada’s copyright legislation 


would, in this case, amount to rewriting the Canadian Act. 


 (7) The Application of Section 3(1)(f) Does not Depend on the Purpose of the 
Communication 


[105] The ESA’s argument that the sole purpose of the transmissions in the case 


of downloads is just to deliver copies to the customers is not an answer to the fact that 
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a transmission by telecommunication to the public, and therefore, a communication 


within the meaning of s. 3(1)(f), effectively occurs. 


[106] A similar argument was made in Bishop v. Stevens.  That case dealt with 


whether a TV station that had paid the appropriate royalties for the right to broadcast 


a performance of a musical work had also acquired the right to make an “ephemeral” 


recording of the performance for the sole purpose of facilitating the broadcast.  It was 


held that the right to perform did not include the right to make a recording, albeit an 


“ephemeral” one made only for technical reasons.  McLachlin J. held that “s. 3(1)(d) 


contains no mention of purpose” (p. 479): 


 Interpretation of a statute must always begin with the ordinary meaning of 


the words used, and nothing in this section restricts its application to 
recordings made for the purpose of reproduction and sale.  A recording 
may be made for any purpose, even one not prejudicial to the copyright 


holder, but if it is not authorized by the copyright holder then it is an 
infringement of his rights. [p. 480] 


[107] Similarly, the fact that the work is transmitted over the Internet, and 


therefore, “communicate[d] . . . by telecommunication” within the ordinary meaning 


of the words, for the purpose of delivering a copy of the video game containing the 


musical work to the user, does not change the fact that there is an Internet  


communication requiring authorization of the copyright holder. 


 (8) Unintended Consequences 
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[108] The ESA raises a number of “unintended consequences” that would flow 


from accepting that downloads are communications within s. 3(1)(f) of the Act.   


[109] The ESA first refers to s. 2.2(1) of the Act, which defines the concept of 


“publication” for the purposes of the Act.  Section 2.2(1) provides:  


  2.2 (1) For the purposes of this Act, “publication” means 


 (a)  in relation to works, 


  (i) making copies of a work available to the public, 


. . . 


 but does not include 


  (c) the performance in public, or the communication to the public 


by telecommunication, of a literary, dramatic, musical or artistic 
work or a sound recording, or . . . 


[110] The ESA argues that adopting the “broad interpretation of ‘communicate 


to the public’ to include distribution of durable copies over networks” would mean 


that where copies of works are “distributed” over the Internet, these works would not 


be considered as “published”, because publication, as defined by s. 2.2(1) of the Act, 


excludes works communicated to the public by telecommunication (A.F., at paras. 


102-10). 


[111] In my opinion, no conclusion concerning the scope of the right to 


communicate to the public by telecommunication in s. 3(1)(f) can be drawn on the 


basis of s. 2.2(1).  Section 2.2(1) is only relevant in understanding the scope of 
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publication, in those sections where it appears in the Act.  Where that word is used, 


the definition in s. 2.2(1) provides that it means “making copies of a work available to 


the public”, but does not include the communication of a work to the public by 


telecommunication.  On the other hand, s. 2.2(1) does not provide a comprehensive 


definition for all purposes of the Act whereby “making copies of a work available to 


the public” can never occur in connection with communication to the public by 


telecommunication.  It cannot be inferred that the independent right of 


communication to the public by telecommunication in s. 3(1)(f) cannot be engaged 


where, at the same time, copies of a work are made available.   


[112] As for the ESA’s argument that this may render publication 


technologically non-neutral, as works distributed only by making them available for 


download on the Internet would not be considered as published, whether this is the 


inescapable conclusion about the meaning of s. 2.2(1) remains to be seen in a case 


where the issue arises.  Indeed, there is some authority suggesting that “[w]ork 


available online or sitting in a public database may therefore be considered 


‘published’”, and this notwithstanding the fact that a work conveyed over the Internet 


constitutes a communication to the public by telecommunication (Vaver, at pp. 157 


and 172-73).  


[113] ESA also argues that extending the s. 3(1)(f) right to include “digital 


delivery of copies of a work” would make the secondary infringement provisions in 


s. 27(2) “largely redundant” in the electronic environment (A.F., at para. 117). It says 
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there would be little need for the secondary infringement provisions related to the 


electronic distribution of copies of works.  I would note that this argument assumes 


that communication is equivalent to distribution under the Act without any supporting 


justification on the point. While it appears that such a redundancy point is a policy 


argument that should be addressed by Parliament if there is a view that any alleged 


overlap in the provisions is considered undesirable, I will deal with it briefly. 


[114] The basic difference between primary and secondary infringement is that 


primary infringement under s. 3(1) may occur without the infringer knowing that 


infringement is occurring while secondary infringement only applies where the 


person has actual or constructive knowledge that what is being distributed constitutes 


an infringing copy of a work.  Section 27(2) provides in relevant part for purposes of 


this case: 


 It is an infringement of copyright for any person to 


. . . 


 (b) distribute to such an extent as to affect prejudicially the owner 


of the copyright, 


. . . 


 a copy of a work . . . that the person knows or should have known 


infringes copyright . . . . 


[115] A secondary infringer may be the same person as the primary infringer, 


but need not be.  The purpose of s. 27(2) is to widen the net for copyright 
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infringement beyond those who engage in primary infringement to those who, with 


knowledge or constructive knowledge, distribute to such an extent as to prejudicially 


affect the owner of the copyright, a copy of a work that already infringes copyright.  


A distributor who knows or should know that he is distributing an infringing copy of 


a work, for example because it was reproduced without authority of the copyright 


holder, may be liable for infringement even though he did not engage in the primary 


infringement.  However, a distributor who distributes an authorized copy of the work 


will not be found liable under s. 27(2)(b). 


[116] According to the evidence in this case, it is standard practice in the video 


game publishing industry to negotiate clearance of copyright for the reproduction of 


the musical works incorporated in the games prior to their publication.  In the 


possession of the video game vendor and before the vendor takes any action with 


respect to communicating the game, there is no infringement of copyright because 


reproduction rights have been cleared.  Unless authorized by the holder of the rights 


under s. 3(1)(f), however, the communication of the game will violate s. 3(1)(f) of the 


Act.  But s. 27(2) will not be engaged. 


[117] ESA has structured its examples in support of its redundancy argument 


carefully.  However, they do not cover the facts of this case.  Here the communication 


or distribution is of prior authorized copies, not infringing copies. Only s. 3(1)(f) is 


engaged, not s. 27(2). 
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 (9) Policy Considerations 


[118] The policy concern raised by the ESA is that a copyright holder should 


not be entitled to both a reproduction and a communication right in the context of 


Internet downloads. 


[119] The answer to this concern is straightforward: the rights of copyright 


holders under s. 3(1) are distinct and separate rights.  Bishop v. Stevens re-affirmed 


(at p. 477) the holding in Compo Co. v. Blue Crest Music Inc., at p. 373, per Estey J., 


that the rights listed in s. 3(1) are distinct and separate rights:  


 It is clear from an examination of s. 3(1) that it lists a number of distinct 
rights belonging to the copyright holder.  As stated in Ash v. Hutchinson 


& Co. (Publishers), Ltd., [1936] 2 All E.R. 1496 (C.A.), at p. 1507, per 
Greene L.J.: 


 Under the Copyright Act, 1911 [on which the Canadian Act was based], 
s. 1(2), the rights of the owner of copyright are set out. A number of acts 
are specified, the sole right to do which is conferred on the owner of the 


copyright. The right to do each of these acts is, in my judgment, a 
separate statutory right, and anyone who without the consent of the owner 
of the copyright does any of these acts commits a tort; if he does two of 


them, he commits two torts, and so on. [Emphasis added.] 


[120] The occurrence of one infringement therefore does not preclude the 


finding of another.  As “[i]nfringement is the single act of doing something which 


‘only the owner of the copyright has the right to do’” (Compo Co. v. Blue Crest Music 


Inc., at p. 375), if two protected acts occur without authorization of the copyright 
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holder, there are two infringements.  The fact that there are two protected rights does 


not restrict the protection afforded by each right. 


[121] I cannot agree with my colleagues that the “principle of technological 


neutrality requires that … we interpret the Copyright Act in a way that avoids 


imposing an additional layer of protections and fees based solely on the method of 


delivery of the work to the end user” (para. 9 (emphasis in original)).  Characterizing 


the Internet transmission as a mere “method of delivery” of the work pre-empts the 


application of the right to communicate by telecommunication in s. 3(1)(f).  Further, 


the proposition is inconsistent with the approach to media neutrality as described by 


the majority of this Court in Robertson v. Thomson Corp., 2006 SCC 43, [2006] 2 


S.C.R. 363, at para. 49, per LeBel and Fish JJ.:  


 Media neutrality means that the Copyright Act should continue to apply 
in different media, including more technologically advanced ones.  But it 
does not mean that once a work is converted into electronic data anything 


can then be done with it. . . .   Media neutrality is not a licence to override 
the rights of authors — it exists to protect the rights of authors and others 


as technology evolves. 


[122] A media neutral application of the Act to the facts of this case would 


mean that the right of reproduction continues to apply to copies made through 


downloads, notwithstanding the fact that they are digital copies.  It would also 


support the proposition that the communication right must continue to apply to digital 


communications, notwithstanding that they may differ from traditional broadcasting 


technologies.  A media neutral application of the Act, however, does not imply that a 
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court can depart from the ordinary meaning of the words of the Act in order to 


achieve the level of protection for copyright holders that the court considers is 


adequate.   


[123] Any concerns arising from the independent protected rights in the digital 


context are concerns of policy, which are properly within the domain of Parliament in 


defining the scope of copyright.  “The Copyright Act is usually presented as a balance 


between promoting the public interest in the encouragement and dissemination of 


works of the arts and intellect and obtaining a just reward for the creator” (Théberge, 


at para. 30).  While the “courts should strive to maintain an appropriate balance 


between these two goals” (CCH Canadian Ltd., at para. 10), inferring limits into the 


communication right in the present case would be beyond the function of the courts.  


“In Canada, copyright [remains] a creature of statute . . .” (SOCAN v. CAIP, at 


para. 82).  See also CCH, at para. 9; Théberge, at para. 5; Bishop v. Stevens, at p. 477; 


Compo Co. v. Blue Crest Music Inc., at p. 373. 


[124] Indeed, it would be hazardous for the courts to delimit the scope of 


broadly defined rights in the digital environment without the benefit of a global 


picture of the implications for all the parties involved.  Binnie J. wrote in SOCAN v. 


CAIP, at para. 40:  


 The capacity of the Internet to disseminate “works of the arts and 


intellect” is one of the great innovations of the information age.  Its use 
should be facilitated rather than discouraged, but this should not be done 
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unfairly at the expense of those who created the works of arts and 
intellect in the first place. 


[125] In light of these considerations, providing exceptions to the right to 


communicate by telecommunication is properly left to Parliament.  History has shown 


that Parliament will indeed legislate when it considers copyright protection to be 


improperly balanced (for example, it introduced the ephemeral recordings exception 


in s. 30.8(1), following the ruling in Bishop (S.C. 1997, c. 24, s. 18); McKeown, at 


pp. 21-82 to 21-83).    


[126] In addition, it should be borne in mind that SOCAN merely proposes 


tariffs, which must then be authorized by the Board.  In doing so, it is within the 


power of the Board to adjust proposed royalty rates in a manner that it considers 


appropriate for a particular use.  Specifically, when the same activity engages two 


protected rights, the Board is in a position to consider each of these rights in light of 


the type of use that causes users to engage in the activity.  This is consistent with the 


core of the Board’s mandate as an economic regulatory agency, which consists of 


“working out . . . the details of an appropriate royalty tariff” (SOCAN v. CAIP, at 


para. 49) based on the economic value of the different ways in which copyrighted 


works may be used.  The Board’s authority to determine royalty rates in factual 


circumstances addresses concerns about the relative value of services as between 


online game providers and bricks and mortar stores, and the overlapping of rights and 


alleged “double-dipping” by copyright holders. 
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IV. Conclusion — Meaning of “Communicate” in Section 3(1)(f) 


[127] Communicating works to the public by telecommunication is an 


independent and distinct right from other rights in s. 3(1) that are included within 


copyright.  It is complete when the communication is received, in this case, when the 


file is downloaded to the user’s computer, even though it can be perceived only after 


the transmission, or whether or not it is ever perceived.  As put by Professor Vaver, 


“[s]ending works by radio, television, cable, fax, modem, satellite, or microwave 


involves telecommunication”; if, in addition, the communication is “to the public”, it 


will attract liability (p. 172).   


[128] I would dismiss the appeal with costs. 


 Appeal allowed with costs, LEBEL, FISH, ROTHSTEIN and CROMWELL JJ. 


dissenting. 


 Solicitors for the appellants:  McCarthy Tétrault, Toronto. 


 Solicitors for the respondent:  Gowling Lafleur Henderson, Ottawa. 


 Solicitors for the intervener CMRRA-SODRAC Inc.:  Cassels Brock & 


Blackwell, Toronto. 
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 Solicitor for the intervener the Samuelson-Glushko Canadian Internet 


Policy and Public Interest Clinic:  University of Ottawa, Ottawa. 


 Solicitors for the intervener Cineplex Entertainment LP:  Gilbert’s, 


Toronto. 
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 Damages -- Family law -- Plaintiffs' son killed in motor


vehicle accident -- Plaintiffs allegedly suffering loss of


income as result of nervous shock -- Plaintiffs entitled to


make claim for loss of income under s. 61(1) of Family Law Act


-- Family Law Act, R.S.O. 1990, c. F.3, s. 61(1).


 


 Insurance -- Automobile insurance -- No-fault provisions --


Plaintiffs' son killed in motor vehicle accident -- Plaintiffs'


claim for damages for nervous shock barred by s. 266 of


Insurance Act -- Insurance Act, R.S.O. 1990, c. I.8, s. 266.


 


 The plaintiffs' 19-year-old son was killed in a motor vehicle


accident near their home. On a motion under Rule 21 to


determine certain questions of law prior to trial, the motions


judge (who was also the trial judge) held that the plaintiffs'


claim for damages for nervous shock arising out of the death of


their son was not barred by s. 266 of the Insurance Act and


that their claim for loss of income resulting from nervous


shock was actionable under s. 61(2) of the Family Law Act


("FLA"). The defendant appealed. Despite the appeal, the


action was tried. The trial judge dismissed the claim for


damages for nervous shock on the basis that the claim was not


made out. In an apparent reversal of his earlier ruling, he


held that the plaintiffs could not sue for their loss of income
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under s. 61 of the FLA. He awarded the plaintiffs damages for


loss of care, guidance and companionship under s. 61(2)(e) of


the FLA.


 


 Held, the appeal should be allowed in part.


 


Damages for nervous shock


 


 Per Rosenberg J.A. (Laskin and Morden JJ.A. concurring): The


plaintiffs' claims for damages for nervous shock were barred by


s. 266 of the Insurance Act. The use of the word "the" in the


phrase "the injured person" in s. 266(1) is significant. The


immunity created by s. 266(1) is removed only if the injured


person has died or suffered the requisite degree of physical


injury. The phrase "the injured person has died or sustained


. . ." must be read in context. The earlier reference to "loss


or damage from bodily injury" in the phrase that creates the


immunity must refer to loss or damage from bodily injury


suffered by the injured person. The plaintiffs did not sue for


the injuries to their son. Their claims were based on their own


injuries. They were "the injured persons". Since their injuries


did not meet the requirements of cls. (a) or (b) in s. 266(1),


they could not pursue their claim.


 


Loss of income claim under s. 61 of the FLA


 


 Per Laskin J.A.: The plaintiffs could maintain an action for


their loss of income resulting from their son's death under s.


61(1) of the FLA. Under s. 2 of the Fatal Accidents Act, R.S.O.


1970, c. 164, damages were awarded only for pecuniary loss, and


the pecuniary loss itself was restricted to the pecuniary


benefits the surviving family members might reasonably have


expected to receive from the deceased had he or she not been


killed. Although an income loss is a pecuniary loss, the latter


restriction precluded recovery for the kind of loss of income


claim now asserted by the plaintiffs. The Fatal Accidents Act


was repealed in 1978. In its place, the legislature enacted s.


60 of the Family Law Reform Act, 1978, S.O. 1978, c. 2 ("FLRA")


and then s. 61 of the FLA. Trial decisions in Ontario and


decisions elsewhere in Canada under comparable legislation


support the view that s. 61(1) of the FLA is basically a
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restatement of the law under s. 2 of the Fatal Accidents Act.


Those decisions should now be reconsidered.


 


 The ordinary meaning of the words in s. 61(1) would permit


recovery for the loss claimed by the plaintiffs. A basic


principle of statutory interpretation is that the ordinary


meaning of a legislative provision should prevail absent a good


reason to reject it. Restricting the scope of pecuniary loss is


inconsistent with the purpose of the Act. The FLRA was path-


breaking legislation when enacted in 1978. Section 60(1) of


the FLRA (and now s. 61(1) of the FLA) did not basically codify


the existing law. It dramatically expanded recovery. For the


first time, family members could sue for compensation for


injury to their relatives. The new language of the FLRA, the


new philosophy that underpinned that language, reflected not an


intent to march backward in time, nor an intent to restrict


compensation by present authority, but an intent to reform the


law and to develop new principles of compensation founded on


the words of the statute. The court should be very reluctant to


sad dle the new legislation which an interpretation applied to


a statute long outdated.


 


 Section 61(2) of the Act does not limit the scope of s.


61(1). The general category "pecuniary loss" in s. 61(1)


precedes the list of specific awards in s. 61(2). It can be


inferred from the fact that this general or broad category


precedes rather than follows the list of specific examples that


the legislature did not intend to restrict the general


category. Moreover, the specific examples in s. 61(2) are


introduced by the words "may include". Those words show that


the list of examples is not intended to be an exhaustive


definition of the general category of "pecuniary loss".


Providing specific examples introduced by the words can have


only two possible purposes, neither of which restricts the


general category. The legislative drafter may have used


specific examples either to remove any ambiguity whether these


examples are included in the general category or to evidence


that the general category extends to matters otherwise thought


to fall outside it. Whether intended to remove ambiguity or to


extend the me aning of the general category "pecuniary loss",


the specific examples in s. 61(2) were not intended to limit
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the scope of s. 61(1). Section 61(2) does not provide a reason


to depart from the ordinary meaning of s. 61(1) or to restrict


its scope.


 


 The legislative history of s. 61 of the FLA does not provide


a justification for departing from the ordinary meaning of s.


61(1).


 


 There was no need to be concerned that this interpretation of


s. 61(1) would open the door too wide and could, for example,


compensate a loss of income because of the normal bereavement


process. In each case, the court will have to apply the words


of the statute and ask whether this is a "pecuniary loss


resulting from the injury or death". These words may raise


difficult questions of causation. The courts will have to


develop a set of principles to resolve these causation


questions and to govern compensation under s. 61(1). However,


trial decisions have already held that a claim under s. 61 does


not depend on questions of foreseeability or remoteness,


questions that are relevant to a nervous shock claim. Moreover,


the Saskatchewan Fatal Accidents Act, R.S.S. 1978, c. F-11


expressly permits family members to recover for their income


loss in causal terms similar to s. 61(1) of the FLA.


 


 The appeal should be dismissed from the part of the pre-trial


ruling permitting the FLA claim to proceed to trial, and the


appeal from the part of the ruling permitting the claim under


s. 266 of the Insurance Act to proceed to trial should be


allowed. Because the trial judge did not make the necessary


factual findings to decide the plaintiff's loss of income


claim, the trial judgment should be set aside and a new trial


ordered on the loss of income claim.


 


 Per Morden J.A. (concurring): The legislative history and


evolution of s. 61 of the FLA, as well as the text, strongly


support the view that the same kinds of losses should be


recoverable as a result of fatal and non-fatal accidents,


depending on the facts of the particular case. Accordingly, it


is preferable to treat the clauses in s. 61(2) of the FLA


(apart from s. 61(2)(e)) as being examples of some of the


kinds of loss which are covered by s. 61(1) and not as
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extensions of the scope of s. 61(1). Accordingly, claims for


loss of income should not be confined only to those


specifically provided for in s. 61(2)(d). The legislation


should be read as providing for a coherent and internally


consistent scheme of compensation.


 


 Per Rosenberg J.A. (dissenting): Section 60(1) of the FLRA


(and s. 61(1) of the FLA, which is basically the same as s.


60(1) of the FLRA) constitutes basically a restatement of the


law as it stood before the FLRA. The legislature did not intend


a wholesale revision of the basis for recovery under the new


statutory equivalent to s. 2 of the Fatal Accidents Act. If the


plaintiffs were correct and if the family member could recover


any pecuniary loss associated with the death or injury of a


family member, cls. (a) to (d) of s. 61(2) would have been


unnecessary and mere surplusage. The legislature had provided


for recovery of those pecuniary losses in s. 61(2), such as


nursing and housekeeping services, precisely because they would


not have been recoverable under s. 61(1), or the predecessor


legislation, not being an actual or expected loss of the


pecuniary benefits arising from the relationship that would be


derived from the contin uance of the life.


 


 If s. 61(1) were interpreted as permitting a claim for


pecuniary loss, there would be no basis for limiting the claim


to pecuniary loss from nervous shock. Any pecuniary loss


traceable to the fatal accident would be recoverable, even if


nervous shock were not made out. This could include any loss of


income from the normal (or even the abnormal) grieving process.


Section 61 was not intended to encompass such claims. The


plaintiffs could not bring their claim for nervous shock under


s. 61(1) of the FLA.
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 [1] ROSENBERG J.A. (dissenting in part): -- The appellant


appeals from the judgment of Yates J. on a motion brought under


Rule 21 to determine certain questions of law prior to trial.


The appellant was the defendant in an action arising out of a


motor vehicle accident that occurred on July 7, 1990 and caused


the death of Jeremy Macartney, son of the plaintiffs, Dana and


Cecil Macartney. The action is governed by s. 266 of the


Insurance Act, R.S.O. 1990, c. I.8, as enacted by the Ontario


Motorists' Protection Plan. The appellant sought a


determination as to whether the plaintiffs' claim for damages


for nervous shock arising out of the death of their son was


barred by s. 266. He also sought a determination as to whether


at least part of the claim could be brought under s. 61(1) of


the Family Law Act, R.S.O. 1990, c. F.3.


 


 [2] In a brief endorsement, Yates J. held that the action


could proceed. Although the appellant filed a notice of appeal


against this judgment, the trial proceeded. In the result,


Yates J., who was also the trial judge, found that the claim


for nervous shock was not made out. The plaintiffs appealed
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that judgment. The two appeals were heard together and the


reasons in the two appeals are being released


contemporaneously. [See Note 1 at end of document] For the


reasons that follow, I would allow this appeal.


 


                           THE FACTS


 


 [3] Jeremy Macartney was a passenger in a car driven by his


friend, the defendant David Warner. The plaintiffs Dana and


Cecil Macartney were the parents of Jeremy. The plaintiffs


Allan Earle and Marie Earle were the grandparents of Jeremy.


The plaintiff Adam Macartney was Jeremy's brother. This appeal


only concerns a part of the claim by Dana and Cecil Macartney


(the respondents). As indicated, Jeremy was killed in the


motor vehicle accident. The accident occurred near the


Macartney home and Dana and Cecil claimed that they heard the


crash and thereby suffered nervous shock.


 


 [4] The respondents argued that they could bring a claim for


general and special damages based on the tort of nervous shock


notwithstanding the limits on tort liability as enacted by s.


266 of the Insurance Act. Alternatively, the respondents argued


that they could bring a claim for damages for loss of income


resulting from the nervous shock, pursuant to s. 61(1) of the


Family Law Act. The appellant concedes that the respondents are


entitled to compensation for the loss of Jeremy's guidance,


care and companionship under s. 61(2)(e) of the Family Law Act.


He denies that the respondents may make a claim for damages,


however framed, arising out of nervous shock.


 


              THE QUESTIONS AND THE DETERMINATION


 


 [5] Regrettably, the questions posed for determination under


Rule 21 were not clearly expressed. As set out in the notice of


motion, they are as follows:


 


   1.  A judicial determination on the issue of nervous shock.


 


   2.  A judicial determination on the issue of allowable


       expenses pursuant to the Family Law Act.
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   3.  A judicial determination as to whether the Plaintiffs'


       claims fall within the provisions of the Insurance Act,


       R.S.O. 1990, c. I.8 as amended, particularly Section


       266.


 


 [6] The determination made by the motions judge is as


follows:


 


1.  Claims for nervous shock arising out of the use and


   operation of a motor vehicle in the Province of Ontario are


   actionable.


 


2.  The words "may include" in s. 61(2) FLA are not restrictive.


   Therefore, a claim for "loss of income" is actionable


   pursuant to this section.


 


3.  Since Jeremy Macartney died as the result of the use and


   operation of a motor vehicle in the Province of Ontario on


   July 7, 1990, the "potential defendants" are not immune


   from liability in an action for loss or damage. (See Meyer


   v. Bright (1993), 15 O.R. (3d) 129 (C.A.) at p. 145.)


 


 [7] Thus, Yates J. held that the respondents could pursue


their nervous shock claim under both s. 266 of the Insurance


Act and s. 61(1) of the Family Law Act.


 


 [8] The resolution of this appeal depends upon the


interpretation of s. 266 of the Insurance Act, and s. 61 of the


Family Law Act. I will deal first with s. 266.


 


1. The Nervous Shock Claim under s. 266 of the Insurance Act


 


 The positions of the parties


 


 [9] The provisions of the Insurance Act respecting the


ability of a plaintiff to pursue a tort claim arising out of a


motor vehicle accident in Ontario have been frequently amended.


Section 266 of the Act, which applies in this case, was enacted


by the Ontario Motorists' Protection Plan. The OMPP scheme


applies to accidents that occurred between June 21, 1990 and


December 31, 1993. It enacts a broad immunity from liability
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for the protected parties, such as the driver of the


automobile, subject to certain exceptions. At this point, I


need only refer to s. 266(1):


 


   266(1) In respect of loss or damage arising directly or


 indirectly from the use or operation, after the 21st day of


 June, 1990, of an automobile and despite any other Act, none


 of the owner of an automobile, the occupants of an automobile


 or any person present at the incident are liable in an action


 in Ontario for loss or damage from bodily injury arising from


 such use or operation in Canada, the United States of America


 or any other jurisdiction designated in the No-Fault Benefits


 Schedule involving the automobile unless, as a result of such


 use or operation, the injured person has died or has


 sustained,


 


       (a) permanent serious disfigurement; or


 


       (b) permanent serious impairment of an important bodily


           function caused by continuing injury which is


           physical in nature.


 


(Emphasis added)


 


 [10] The positions of the parties may be summarized as


follows. The parties agree that nervous shock is "bodily


injury" within the meaning of s. 266(1). Further, the appellant


Warner, as an occupant of the vehicle, is a party protected by


the legislation. Accordingly, the respondents agree that they


can bring a tort claim arising out of the accident only if they


fall within one of the three exceptions. The respondents also


concede that they cannot come within the part of the exception


for an injured person who has sustained permanent serious


disfigurement or permanent serious impairment of an important


bodily function that is physical in nature. Rather, they rest


their claim on the exception where "the injured person has


died." In short, they argue that since Jeremy died, the


immunity created by s. 266(1) is displaced and all claims


arising from that death may be pursued in the courts.


 


 [11] The appellant's position may also be shortly stated. He
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argues that s. 266(1) removes the immunity from tort action


only for "the injured person" who has died or sustained serious


bodily injury as defined in cls. (a) and (b). Since neither of


the respondents died or sustained the requisite degree of


bodily injury, the immunity created by the section remains in


place.


 


Analysis


 


 [12] The positions of the parties are represented by the


majority and dissenting reasons of the Divisional Court in


Aerts v. Olson (1999), 42 O.R. (3d) 741, 170 D.L.R. (4th) 183.


In that case, O'Leary J., Cusinato J. concurring, held that a


claim for nervous shock, as the result of the death of the


plaintiffs' child, could not be brought. O'Leary J. placed


particular emphasis on the use of the article "the" in the


phrase "the injured person". His reasoning, in part, as set out


at pp. 744-45 is as follows:


 


 Section 266(1) creates an exemption to the immunity it


 confers on potential defendants where "the injured person has


 died" not where "an injured person has died". If the section


 had read where "an injured person has died" then all who


 suffered injuries "directly or indirectly" because of the


 accident would be able to sue for those injuries if the


 accident caused the death of anyone. But the section says in


 effect that the potential defendants "are liable in an action


 . . . for loss or damage from bodily injury" where "the


 injured person has died or has sustained, (a) permanent


 serious disfigurement; or (b) permanent serious impairment of


 an important bodily function caused by continuing injury


 which is physical in nature".


 


   It is to be noted that it must be the injured person who


 has died or whose injuries satisfy cls. (a) or (b) quoted


 above, before there is an exemption from immunity. Here the


 injured persons who are attempting to sue for their nervous


 shock injuries obviously have not died nor do they fit within


 cls. (a) or (b).


 


(Additional emphasis added)
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 [13] Southey J., in his dissenting opinion, held that the


plaintiffs could pursue their nervous shock claim. In his view,


it is the existence of the injuries to the requisite degree


that removes the immunity. He held as follows at p. 748:


 


   In the case at bar, the immunity for potential defendants


 otherwise created by s. 266(1) is removed because the injured


 person died. With the removal of that immunity, all claims


 arising out of the injuries to the injured person remain


 actionable, including claims for damages suffered by third


 persons for nervous shock resulting from those injuries. It


 is immaterial that nervous shock may not fall within the


 conditions described in cls. (b) or (c).


 


   I can see nothing in s. 266 that limits the claims arising


 out of injuries that have caused death to claims under the


 Family Law Act. The claims under the Family Law Act have been


 described as "derivative claims". That description applies


 equally to claims for damages for nervous shock arising out


 of the injuries to the deceased person.


 


 [14] In my view, the appellant must succeed on this part of


the appeal. I agree with O'Leary J. that the use of the word


"the" is significant and the immunity created by s. 266(1) is


removed only if the injured person has died or suffered the


requisite degree of physical injury. [See Note 2 at end of


document] The phrase "the injured person has died or has


sustained . . ." must be read in context. The earlier reference


to "loss or damage from bodily injury" in the phrase that


creates the immunity must, in my view, refer to loss or damage


from bodily injury suffered by the injured person.


 


 [15] Subsection (3) is of some assistance in this regard, if


only because some of the intervening language is stripped away.


That subsection provides as follows:


 


   266(3) In an action for loss or damage from bodily injury


 arising directly or indirectly from the use or operation of


 an automobile, a judge shall, on motion made before or at


 trial, determine if the injured person has, as a result of
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 the accident, died or has sustained,


 


       (a) permanent serious disfigurement; or


 


       (b) permanent serious impairment of an important bodily


           function caused by continuing injury which is


           physical in nature.


 


(Emphasis added)


 


 [16] The respondents did not sue for the injuries to their


son. Their claims are based on their own injuries. They are


"the injured persons". But, since their injuries do not meet


the requirements of cls. (a) or (b), they cannot pursue their


claim.


 


 [17] The respondents relied upon the decision of this court


in Meyer v. Bright, supra. One of the issues considered in that


case was whether a plaintiff whose injuries fell within cls.


(a) or (b) could only sue for damages relating to those


injuries. The court held, at p. 145, that once the plaintiff


fell within the exemption from immunity, he or she could sue


for any loss or damage from bodily injury. The court reasoned


as follows [at p. 145]:


 


   We think that the answer to this difference of opinion is


 found in the statute. For ease of expression when discussing


 s. 266(1) we will use the words "potential defendants" in


 place of the words "the owner of the automobile, the


 occupants of the automobile, or any person present at the


 scene". Section 266(1) creates an immunity for potential


 defendants from liability in an action for loss or damage. We


 stress that the words used by the legislature are that no


 potential defendant is "liable in an action . . . for loss or


 damage from bodily injury". The result is that potential


 defendants are immune from actions for damages. The


 legislature has, however, created exceptions. The immunity


 exists "unless" the injured person has died or sustained


 injuries which fall within cls. (a) or (b). The statute in


 express terms therefore has said that the immunity does not


 apply if one of the statutory exceptions is satisfied. If the
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 statutory exception is satisfied the immunity created by the


 statute ceases to exist and there is no bar to an action.


 Because the immunity does not apply in such case an injured


 person retains his right to sue "for loss or damage from


 bodily injury" at large.


 


   It is not necessary to differentiate between those injuries


 which fall within s. 266(1)(a) or (b) and those which do not.


 The action would proceed as if s. 266(1) had never been


 enacted.


 


(Emphasis added)


 


 [18] The issue raised in this case was not before the court


in Meyer v. Bright. In my view, that decision does not support


the respondents' position. Neither of these respondents are


injured persons within the meaning of s. 266(1) and thus the


immunity remains. They cannot sue for the bodily injury (here


nervous shock) that they sustained as a result of the operation


of a motor vehicle by the appellant.


 


2. The Nervous Shock Claim under s. 61 of the Family Law Act


 


 The positions of the parties


 


 [19] The respondents' claim for damages for nervous shock


under s. 61 of the Family Law Act is narrower than it would be


if they could maintain an independent action, notwithstanding


s. 266(1) of the Insurance Act. The respondents argue that they


are entitled to bring a claim for their "pecuniary loss"


arising from the death of Jeremy. That pecuniary loss is a loss


of income caused by the nervous shock. The respondents claimed


that as a result of the nervous shock, Dana Macartney was


completely unable to resume employment and Cecil Macartney


could only maintain employment in a less stressful and lower


paying job. They submit that they can bring their claim for


loss of income under s. 61 of the Family Law Act. The relevant


part of s. 61 is as follows:


 


   61(1) If a person is injured or killed by the fault or


 neglect of another under circumstances where the person is
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 entitled to recover damages, or would have been entitled if


 not killed, the spouse, as defined in Part III (Support


 Obligations), children, grandchildren, parents, grandparents,


 brothers and sisters of the person are entitled to recover


 their pecuniary loss resulting from the injury or death from


 the person from whom the person injured or killed is entitled


 to recover or would have been entitled if not killed, and to


 maintain an action for the purposes in a court of competent


 jurisdiction.


 


   (2) The damages recoverable in a claim under subsection (1)


 may include,


 


       (a) actual expenses reasonably incurred for the benefit


           of the person injured or killed;


 


       (b) actual funeral expenses reasonably incurred;


 


       (c) a reasonable allowance for travel expenses actually


           incurred in visiting the person during his or her


           treatment or recovery;


 


       (d) where, as a result of the injury, the claimant


           provides nursing, housekeeping or other services


           for the person, a reasonable allowance for loss of


           income or the value of the services; and


 


       (e) an amount to compensate for the loss of guidance,


           care and companionship that the claimant might


           reasonably have expected to receive from the person


           if the injury or death had not occurred.


 


(Emphasis added)


 


 [20] As I indicated earlier, the appellant does not dispute


that the respondents may bring a claim under s. 61(2)(e) for


compensation for the loss of Jeremy's guidance, care and


companionship notwithstanding s. 266(1) of the Insurance Act:


see A. O'Donnell, Automobile Insurance in Ontario (Toronto:


Butterworths, 1991) at p. 225.
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 [21] The appellant argues, however, that "pecuniary loss" in


s. 61(1) is limited to the actual or expected loss of the


pecuniary benefits arising from the relationship that would be


derived from the continuance of the life. The respondents' loss


of income from their own employment is not such a loss. Put


another way, the appellant argues that s. 61(1) creates a


statutory basis for pecuniary losses to the designated family


members as a result of the injury suffered by the accident


victim, but it is not a basis for injuries suffered by the


family members themselves. Claims based on these latter


injuries must be pursued in independent actions, unless they


have been provided for in s. 61(2).


 


 The reasons of Yates J.


 


 [22] In his reasons in the motion made under Rule 21, Yates


J. appears to have decided that the respondents' claim for loss


of income from nervous shock was compensable under s. 61 of the


Family Law Act. His complete reasons on the issue read:


 


 The words "may include" in section 61(2) F.L.A. are not


 restrictive. Therefore, a claim for "loss of income" is


 actionable pursuant to this section.


 


 [23] In his reasons at the conclusion of trial, Yates J. held


that the claim for loss of income was not available under s.


61. He cited Frawley v. Asselstine (1990), 73 O.R. (2d) 525, 70


D.L.R. (4th) 536 (H.C.J.) in support of this conclusion and


made no reference to his earlier decision of the Rule 21


motion.


 


 Analysis


 


 [24] It is not possible to justify recognition of the


respondents' claim under s. 61(2) and, before us, no attempt


was made to do so. The respondents' argument was based entirely


on s. 61(1) of the Family Law Act. In my view, Yates J. was


correct when he denied the claim at trial. I agree with the


general approach to the issue reflected in the reasons of


Rosenberg J. in Frawley v. Asselstine, which relied upon the


analysis of s. 60(1) of the Family Law Reform Act, 1978, S.O.
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1978, c. 2 in the reasons of Robins J.A. for this court in


Mason v. Peters (1982), 39 O.R. (2d) 27, 139 D.L.R. (3d) 104.


For the purposes of this appeal, there is no material


difference between s. 60(1) of the Family Law Reform Act and s.


61(1) of the Family Law Act. Robins J.A. said at p. 31 of


Mason:


 


   Although this section, like its predecessors and its


 English counterpart, speaks of "damages", and is silent on


 the nature and extent of the compensation that can be


 awarded, the courts have long held that damages can be given


 for pecuniary loss only. Blake v. Midland R. Co. (1852), 18


 Q.B. 93, 118 E.R. 35. As a matter of judicial interpretation,


 recovery has been restricted to the actual or expected loss


 of the pecuniary benefits arising from the relationship which


 would be derived from the continuance of the life; recovery


 for non-economic or non-material advantages to the surviving


 family members has been excluded.


 


                           . . . . .


 


   Pecuniary loss may consist of the support, services or


 contributions which the claimant might reasonably have


 expected to receive from the deceased had he not been killed.


 There need be no legal right to such benefits; a reasonable


 expectation of deriving economic advantage from the


 deceased's remaining alive is sufficient to sustain a claim.


 


(Emphasis added)


 


 [25] At p. 37, Robins J.A. expressed the opinion that the


jurisprudence under the Fatal Accidents Act, R.S.O. 1970, c.


164 was applicable to the interpretation of the Family Law


Reform Act:


 


   Subsection 1 of s. 60, apart from creating a new action


 allowing recovery of losses resulting from non-fatal


 injuries, constitutes, basically, a restatement of the law as


 it stood before the new Act was passed. The courts, as we


 have seen, have read a pecuniary limitation into the Fatal


 Accidents Act by interpreting "damages" to mean "pecuniary
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 damages" or "pecuniary loss", and have restricted recovery


 for wrongful death to the pecuniary or economic loss suffered


 by eligible survivors of the deceased. By substituting


 "pecuniary loss" in the new legislation for "damages" in


 the old, the Legislature expressly placed recovery, insofar


 as s. 60(1) of the Family Law Reform Act is concerned, on the


 same monetary basis that existed under the Fatal Accidents


 Act and effected no change one way or the other in the


 measure of damages.


 


(Emphasis added)


 


 [26] As I indicated, there is no relevant distinction between


s. 60(1) of the Family Law Reform Act and s. 61(1) of the


Family Law Act.


 


 [27] Admittedly, in Mason, Robins J.A. was principally


concerned with the proper interpretation of s. 60(2)(d) (now s.


61(2)(e)) and whether that provision allowed for awarding


damages for lost guidance, care and companionship on a non-


pecuniary basis. The scope of pecuniary damages under s.


60(1) was not expressly before the court. As well, Robins J.A.


was careful to state that pecuniary loss "may" consist of the


support, services or contributions which the claimant might


reasonably have expected to receive from the deceased.


Nevertheless, I adopt his statement the new provision


constitutes basically a restatement of the law as it stood


before the Family Law Reform Act. In my view, the legislature


did not intend a wholesale revision of the basis for recovery


under the new statutory equivalent to s. 2 of the Fatal


Accidents Act.


 


 [28] In this regard I attach some significance to the fact


that if the respondents are correct and if the family member


could recover any pecuniary loss associated with the death or


injury, cls. (a) to (d) of the present s. 61(2) would have been


unnecessary and mere surplusage. It seems to me that the


legislature has provided for recovery of those pecuniary losses


in s. 61(2) such as nursing and housekeeping services precisely


because they would not have been recoverable under s. 61(1), or


the predecessor legislation, not being an actual or expected
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loss of the pecuniary benefits arising from the relationship


that would be derived from the continuance of the life.


 


 [29] While there are no Supreme Court of Canada decisions


precisely dealing with this issue, obiter statements in two


judgments from that court interpreting s. 2 of the Fatal


Accidents Act, which as I have noted is worded similarly to s.


61(1) of the Family Law Act, support the view that recovery is


limited to the actual or expected loss of the pecuniary


benefits arising from the relationship which would be derived


from the continuance of the life.


 


 [30] In St. Lawrence & Ottawa Railway Co. v. Lett (1885), 11


S.C.R. 422, Ritchie C.J. referred to a number of English and


American authorities that were all to the effect that damages


were limited to "prospective advantages of a pecuniary nature


which have been cut off by the premature death of the person".


[See Note 3 at end of document] The legislation was, in other


words, intended to "indemnify" the family members for the loss


of the parent or child as the case may be: see p. 433.


 


 [31] To a similar effect is the decision of Ritchie J. in


Vana v. Tosta, [1968] S.C.R. 71 at p. 87, 66 D.L.R. (2d) 97


where he adopted a summary of the law by Ruttan J. in DeBrincat


v. Mitchell (1958), 26 W.W.R. 634 (B.C.S.C.) at p. 635:


 


   The guiding principle as contained in the judgment of Chief


 Justice Ritchie in the Supreme Court decision of Lett v. St.


 Lawrence and Ottawa Elec. Ry. (1885), 11 S.C.R. 422, keeps


 re-appearing in extensive quotation in many of the cases that


 have been decided in the succeeding 70 years. Pecuniary loss


 is the loss of some benefit or advantage which is capable of


 being estimated in terms of money, as distinct from mere


 sentimental loss. Here we must value the loss of the services


 of a young wife to a young husband, their respective ages


 being 30 and 32 at the time of the accident; and the loss of


 a mother of two small children, aged three and five years.


 


(Emphasis added)


 


 [32] Recent decisions in the trial courts, in addition to
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Frawley v. Asselstine, [See Note 4 at end of document] support


this limitation on the recovery. In Kemppainen (Litigation


guardian of) v. Winter, supra, at p. 764, Hockin J. held that


loss due to nervous shock could not be recovered:


 


 In the result, in the case of a fatal accident, members of


 the deceased's immediate family pursuant to the Family Law


 Act, R.S.O. 1990, c. F.3, are permitted by s. 266 of the Act


 to bring action in respect of their claims for loss of


 guidance, care and companionship and for their pecuniary


 loss. What they may not do, in my view, is sue under the


 Family Law Act for their "nervous shock" claims since such


 claims plainly do not fall within the purview of the Family


 Law Act. Their nervous shock claims are not derivative claims


 but are claims which must stand alone.


 


 [33] In a number of cases, the British Columbia Court of


Appeal has similarly held that pecuniary losses occasioned by


the death of the family member are not recoverable under the


comparable legislation unless special provision is made, as in


s. 61(2) of our Act, for matters such as funeral expenses. For


example, in Cogar Estate v. Central Mountain Air Services Ltd.


(1992), 72 B.C.L.R. (2d) 292 (C.A.) at p. 312 the court held


that no amount could be recovered for the expenses incurred by


the family in attempting to find the deceased's body:


 


 The loss that section contemplates is the loss to the


 dependants of the deceased by reason of his financial


 contribution to his or her dependants being lost as a result


 of his or her death.


 


 [34] Finally, there would be no basis for limiting the claim


to pecuniary loss from nervous shock. Any pecuniary loss


traceable to the fatal accident would be recoverable, even if


nervous shock were not made out. This could include any loss of


income from the normal (or even abnormal) bereavement process.


This case is an example. The trial judge subsequently dismissed


the nervous shock claim in part because he found Dana


Macartney's loss was the result of a "profound grief reaction"


rather than nervous shock. Similarly, with respect to Cecil


Macartney, the trial judge found that he was "sad, sorrowful
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and depressed", but again not from nervous shock. In my view,


s. 61 was not intended to encompass such claims. [See Note 5 at


end of document]


 


 [35] To conclude, in my view, the respondents cannot bring


their claim for nervous shock under s. 61(1) of the Family Law


Act.


 


                          DISPOSITION


 


 [36] Accordingly, I would allow the appeal and answer the


three questions as follows:


 


1.  It is unnecessary to answer this question.


 


2.  Loss of income whether from nervous shock or otherwise are


   not pecuniary losses that may be recovered under s. 61(1)


   of the Family Law Act.


 


3.  The plaintiffs' claims for nervous shock are barred by s.


   266 of the Insurance Act.


 


 [37] LASKIN J.A.: -- In July 1990, Jeremy Macartney was


killed in a car accident near the house where he lived with his


parents, the respondents, Dana and Cecil Macartney. He was 19


years old. Mr. and Mrs. Macartney sued for damages for nervous


shock and for their loss of income resulting from their son's


death under s. 61 of the Family Law Act, R.S.O. 1990, c. F.3


("FLA"). On a motion under Rule 21, Yates J. decided that


Mr. and Mrs. Macartney could proceed to trial on both claims.


The defendant David Warner appealed the decision.


 


 [38] My colleague, Rosenberg J.A., would allow the appeal. He


concludes that Mr. and Mrs. Macartney's claim for damages for


nervous shock is barred by s. 266 of the Insurance Act, R.S.O.


1990, c. I.8 and that their loss of income cannot be recovered


under s. 61(1) of the FLA. I agree with my colleague that s.


266 of the Insurance Act precludes the nervous shock claim.


However, I disagree with my colleague on his interpretation of


s. 61 of the FLA. In my opinion, Mr. and Mrs. Macartney may


maintain an action for their loss of income resulting from
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their son's death under s. 61(1) of the FLA.


 


 [39] As Rosenberg J.A. points out, despite Warner's appeal on


the Rule 21 motion, the action was tried. Yates J. dismissed


the claim for damages for nervous shock, and in an apparent


reversal of his earlier ruling, held that Mr. and Mrs.


Macartney could not sue for their loss of income under s. 61 of


the FLA.


 


 [40] Because of my conclusion on s. 61, I would set aside the


trial judgment and order a new trial on the loss of income


claim. A new trial is needed because the trial judge did not


make the necessary factual findings to decide Mr. and Mrs.


Macartney's claim. In my opinion, Mr. and Mrs. Macartney need


not prove that their loss of income was caused by nervous shock


to succeed in their claim under s. 61(1). They need only prove


that their income loss is a pecuniary loss resulting from


Jeremy's death.


 


Discussion


 


 [41] At common law, a living plaintiff could not sue a living


defendant for the death of a third person, even when the death


caused financial loss. This common law rule, first set out in


England in 1808 in Baker v. Bolton, 170 E.R. 1033, was accepted


and followed in Canada. However, as Robins J.A. wrote in Mason


v. Peters (1982), 39 O.R. (2d) 27 at p. 30, 139 D.L.R. (3d) 104


(C.A.): ". . . as society grew more industrialized and the


number of fatal accident increased, the harshness of the notion


that the family of a person tortiously killed was entirely


without remedy became repugnant."


 


 [42] In 1846, England modified the common law rule by


statute, passing Lord Campbell's Act (U.K.), 1846, c. 93


(repealed by 1976 (U.K.), c. 30) which became the model for


Ontario's Fatal Accidents Act and other wrongful death


statutes. The Fatal Accidents Act, passed in 1847, permitted


the husband, wife, parent and child of the deceased to sue for


damages the person whose tortious conduct caused the death. The


statutory cause of action was found in s. 2 of the Act:
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   2. Where the death of a person has been caused by such


 wrongful act, neglect or default, as, if death had not


 ensued, would have entitled the person injured to maintain an


 action and recover damages in respect thereof, the person who


 would have been liable, if death had not ensued, is liable to


 an action for damages, notwithstanding the death of the


 person injured, and although the death was caused under


 circumstances amounting in law to culpable homicide.


 


 [43] Judicial interpretation of s. 2 restricted its scope in


two ways: first, damages were awarded only for pecuniary loss;


[See Note 6 at end of document] and second, the pecuniary loss


itself was restricted to the pecuniary benefits the surviving


family members might reasonably have expected to receive from


the deceased had he or she not been killed. Although an income


loss is a pecuniary loss, [See Note 7 at end of document] this


second restriction precluded recovery for the kind of loss of


income claim now asserted by Mr. and Mrs. Macartney. Whether


this restriction applies to a claim for pecuniary loss under s.


61(1) of the FLA is the issue on which Rosenberg J.A. and I


disagree.


 


 [44] The Ontario legislature repealed the Fatal Accidents Act


in 1978. In its place, the legislature enacted s. 60 of the


Family Law Reform Act ("FLRA"), and then s. 61 of the FLA. For


the purpose of this appeal, the two provisions are not


materially different. Section 61 of the FLA provides:


 


   61(1) If a person is injured or killed by the fault or


 neglect of another under circumstances where the person is


 entitled to recover damages, or would have been entitled if


 not killed, the spouse, as defined in Part III (Support


 Obligations), children, grandchildren, parents, grandparents,


 brothers and sisters of the person are entitled to recover


 their pecuniary loss resulting from the injury or death from


 the person from whom the person injured or killed is entitled


 to recover or would have been entitled if not killed, and to


 maintain an action for the purpose in a court of competent


 jurisdiction.


 


   (2) The damages recoverable in a claim under subsection (1)
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 may include,


 


       (a) actual expenses reasonably incurred for the benefit


           of the person injured or killed;


 


       (b) actual funeral expenses reasonably incurred;


 


       (c) a reasonable allowance for travel expenses actually


           incurred in visiting the person during his or her


           treatment or recovery;


 


       (d) where, as a result of the injury, the claimant


           provides nursing, housekeeping or other services


           for the person, a reasonable allowance for the loss


           of income or the value of the services; and


 


       (e) an amount to compensate for the loss of guidance,


           care and companionship that the claimant might


           reasonably have expected to receive from the person


           if the injury or death had not occurred.


 


 [45] Rosenberg J.A. concludes that s. 61(1) is "basically a


restatement of the law" under s. 2 of the Fatal Accidents Act.


Therefore, in his view, "recovery is limited to the actual or


expected loss of the pecuniary benefits arising from the


relationship which would be derived from the continuance of the


life". Except for the judgment of Rosenberg J. in Vaiman v.


Yates (1987), 60 O.R. (2d) 696, 41 D.L.R. (4th) 186 (H.C.J.),


leave to appeal to Div. Ct. refused by Sutherland J. (1987), 63


O.R. (2d) 211 (H.C.J.), trial decisions in this province and


decisions elsewhere in Canada under comparable legislation


support my colleague's interpretation. In my view, it is time


to reconsider these decisions.


 


 [46] The ordinary meaning of the words in s. 61(1) would


permit recovery for the loss claimed by Mr. and Mrs. Macartney.


Their income loss is a pecuniary loss. Each claims to have


suffered profoundly because of Jeremy's death, and as a result,


Mrs. Macartney was incapable of working, and Mr. Macartney was


capable of working only in a less stressful, lower-paying job.


If Mr. and Mrs. Macartney prove the necessary facts, they can
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establish a "pecuniary loss resulting from the . . . death" of


their son. Nothing in the wording of s. 61(1) restricts Mr. and


Mrs. Macartney's recovery for pecuniary loss to the pecuniary


benefits that they would have received from their son had he


not been killed.


 


 [47] A basic principle of statutory interpretation is that the


ordinary meaning of a legislative provision should prevail


absent a good reason to reject it. [See Note 8 at end of


docuent] The ordinary meaning is presumed to be the intended or


most appropriate meaning unless the context or the purpose and


scheme of the legislation, or the consequences of adopting the


ordinary meaning suggest otherwise. Professor Ruth Sullivan, who


edited the third edition of Driedger on the Construction of


Statutes, sets out the presumption in favour of the ordinary


meaning at p. 7:


 


 (1) It is presumed that the ordinary meaning of a legislative


 text is the intended or most appropriate meaning. In the


 absence of a reason to reject it, the ordinary meaning


 prevails.


 


 (2) Even where the ordinary meaning of a legislative text


 appears to be clear, the courts must consider the purpose and


 scheme of the legislation, and the consequences of adopting


 this meaning. They must take into account all relevant


 indicators of legislative meaning.


 


 (3) In light of these additional considerations, the court


 may adopt an interpretation in which the ordinary meaning is


 modified or rejected. That interpretation, however, must be


 plausible; that is, it must be one the words are reasonably


 capable of bearing.


 


 [48] Three main reasons are put forward for departing from


the ordinary meaning of s. 61(1) of the FLA and restricting the


scope of pecuniary loss: the wording of s. 61 shows that the


legislature intended largely a restatement of the law under the


Fatal Accidents Act; the judgment of this court in Mason v.


Peters; and permitting Mr. and Mrs. Macartney's claim for their


income loss would open the door too wide for claims under s.
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61(1). In my view, none of these reasons supports restricting


the ordinary meaning of s. 61(1) of the FLA. I will address


each of them.


 


 [49] Rosenberg J.A. adopts the statement in Mason v. Peters


that s. 60(1) of the FLRA (and now s. 61(1) of the FLA)


"constitutes, basically, a restatement of the law as it


stood before the new Act was passed". In my colleague's view,


"the legislature did not intend a wholesale revision of the


basis for recovery under the new statutory equivalent of s. 2


of the Fatal Accidents Act". Determining what the legislature


did intend in enacting s. 61(1) is not an easy task. But it is


a task best accomplished by considering the overall purpose of


the statute, the wording of s. 61(1) itself, the relationship


between s. 61(1) and s. 61(2) and the legislative history of s.


61; and then determining whether any of these indicators of


legislative intent justify departing from the ordinary meaning


of s. 61(1).


 


 [50] I begin with the overall purpose of the FLRA (and the


FLA). In my view, restricting the scope of pecuniary loss is


inconsistent with the purpose of the Act. The FLRA was path-


breaking legislation when enacted in our province in 1978.


Other provisions of the Act, dealing with support obligations,


the division of family property, the matrimonial home, and


domestic contracts radically altered family law in Ontario. The


preamble recognized the Act's important purpose of


strengthening family relations by reciting: "whereas it is


desirable to encourage and strengthen the role of the family


. . .". Moreover, the scheme of the Act as a whole reflected


the legislature's intention to provide much greater protection


to family members in the case of family break-up or family loss


than previously available. Why then, I ask rhetorically, when


we come to interpret one section of this modern, progressive


legislation, do we ignore the Act's purpose and instead harken


ba ck to judicially imposed restrictions on another statute


passed over 150 years ago.


 


 [51] Indeed, s. 60(1) itself (and now s. 61(1) of the FLA)


did not "basically" codify the existing law. It dramatically


expanded recovery. For the first time, family members could sue
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for compensation for injury to their relatives. In doing so, as


Linden J. observed in Thornborrow v. MacKinnon (1981), 32 O.R.


(2d) 740 at pp. 743-44, 123 D.L.R. (3d) 124 (H.C.J.), "the


Legislature of Ontario meant to rectify that dreadful page of


our legal history in the new Family Law Reform Act, 1978.


Subsection (1) of the Act was a codification of the existing


law to an extent but it also expanded it." The new language of


the FLRA, the new philosophy that underpinned that language,


reflected not an intent to march backward in time, not an


intent to restrict compensation by previous authority, but an


intent to reform the law, an intent to develop new principles


of compensation founded on the words of the statute. In my


view, this court should be very reluctant to s addle this new


legislation with an interpretation applied to a statute long


outdated. I agree with Sutherland J. who, in denying leave to


appeal in Vaiman v. Yates, said (at p. 220) that courts should


not "read into the differently worded provision of the Family


Law Act, 1986 a restriction developed by the courts with


respect to Lord Campbell's Act a long time ago when a quite


different conception of family life and spousal roles was the


norm and model."


 


 [52] What then of the immediate context of s. 61(1), or the


relationship between s-s. (1) and s-s. (2) of s. 61? Rosenberg


J.A. relies on s. 61(2) for his restrictive interpretation of


s. 61(1). In his view, if a family member could recover any


pecuniary loss resulting from another member's death or injury,


"cls. (a) to (d) of the present s. 61(2) would have been


unnecessary and mere surplusage." I disagree. I acknowledge,


however, that the relationship between s. 61(1) and (2) is an


important indicator of legislative intent. But I do not read s.


61(2) as limiting the scope of s. 61(1).


 


 [53] In my view, there are three reasons why s. 61(2) does


not restrict the scope of pecuniary loss in s. 61(1). First,


the ordering of s-ss. (1) and (2) is significant. The general


category "pecuniary loss" in s. 61(1) precedes the list of


specific kinds of awards in s. 61(2). Because this general or


broad category precedes rather than follows the list of


specific examples, I infer that the legislature did not intend


to restrict the general category. In other words, when the
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general precedes the specific, the limited class or ejusdem


generis rule of statutory interpretation ordinarily does not


apply. [See Note 9 at end of document]


 


 [54] Second, the specific examples in s. 61(2) are introduced


by the words "may include". The words "may include" show that


the list of examples is not intended to be an exhaustive


definition of the general category "pecuniary loss". [See Note


10 at end of document]


 


 [55] Third, providing specific examples introduced by the


words "may include" can have only two possible purposes, neither


of which restricts the general category. The legislative drafter


may have used specific examples either to remove any ambiguity


whether these examples are included in the general category or


to evidence that the general category extends to matters


otherwise thought to fall outside it. Both purposes seem to be


present in s. 61(2). Clauses (a) to (d) (including "funeral


expenses", added to s. 61(2) when the FLA replaced the FLRA),


[See Note 11 at end of document] are examples of awards of


pecuniary loss, likely specifically provided for in s. 61 to


ensure "compensation for certain items which were either


confusing or not compensated under the case law". [See Note 12


at end of document]


 


 [56] Indeed, cl. (d) provides a reasonable allowance for loss


of income when, for example, a claimant instead of going to his


or her usual job, chooses to provide nursing or housekeeping


services to an injured family member. This kind of income loss


may not obviously have been compensable without specifically


providing for it. But cl. (d) does not preclude a


straightforward claim for loss of income because of a family


member's injury or death, under s. 61(1).


 


 [57] Clause (e) permitting an award for loss of guidance, care


and companionship was specifically provided for because it


contains elements of non-pecuniary loss. [See Note 13 at end of


document] Full compensation for the loss of guidance, care and


companionship could not be awarded under the rubric of pecuniary


loss. Thus, cl. (e) extends the usual or ordinary meaning of


pecuniary loss. But the important point is that whether included
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to remove ambiguity or to extend the meaning of the general


category "pecuniary loss", the specific examples in s. 61(2)


were not intended to limit the scope of s. 61(1).


 


 [58] My discussion about the relationship between s. 61(1)


and (2) and the meaning of "may include" relies on the reasons


of La Forest J. in National Bank of Greece v. Katsikonouris,


supra, at pp. 1039-42 S.C.R., pp. 202-04 D.L.R., dealing with


the interpretation of a mortgage clause in an insurance policy


providing coverage for the mortgagee's interest


"notwithstanding any act, neglect, omission or


misrepresentation attributable to the mortgagor . . . including


. . .". La Forest J. first discussed the significance of a list


of examples following, rather than preceding, a general


category, at pp. 1040-41 S.C.R., p. 203 D.L.R.:


 


 Whatever the particular document one is construing, when one


 finds a clause that sets out a list of specific words


 followed by a general term, it will normally be appropriate


 to limit the general term to the genus of the narrow


 enumeration that precedes it. But it would be illogical to


 proceed in the same manner when a general term precedes an


 enumeration of specific examples. In this situation, it is


 logical to infer that the purpose of providing specific


 examples from within a broad general category is to remove


 any ambiguity as to whether those examples are in fact


 included in the category. It would defeat the intention of


 the person drafting the document if one were to view the


 specific illustrations as an exhaustive definition of the


 larger category of which they form a part.


 


 [59] He then discussed the meaning of the word "include",


when it precedes a list of examples, at p. 1041 S.C.R., p. 203


D.L.R.:


 


   Moreover, in this instance, the very language used to


 introduce the list of omissions and misrepresentations


 confirms that it would be erroneous to view them as


 exhaustive. In the English version of the clause, the term


 "including" precedes the list of examples of omissions and


 misrepresentations . . . . I note that the concise Oxford
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 Dictionary 7th ed. (1982), defines "include" as "comprise or


 embrace (thing, etc.) as part of a whole" . . . . This


 meaning finds confirmation in legal lexicons as well: the


 entries under "include" and "including" in Stroud's Judicial


 Dictionary 5th ed. (1986), vol. 3, to take but one example,


 again make it clear that these words are terms of extension,


 designed to enlarge the meaning of preceding words, and, not,


 to limit them.


 


   As I have noted, the natural inference is that the drafter


 will provide a specific illustration of a subset of a given


 category of things in order to make it clear that that


 category extends to things that might otherwise be expected


 to fall outside it. As I see it, it is precisely this


 reasoning which explains the reference to specific omissions


 and misrepresentations in the standard mortgage clause.


 


Thus, I conclude that s. 61(2) does not provide a reason to


depart from the ordinary meaning of s. 61(1) or to restrict its


scope.


 


 [60] In his concurring reasons, my colleague Morden J.A. has


reviewed the legislative history of s. 61 and its predecessor,


s. 60 of the FLRA. The FLRA was based in large part on the 1969


Ontario Law Reform Commission Report on Family Law. In dealing


with what became s. 60 of the FLRA, the Commission Report was


mostly concerned to allow for recovery for pecuniary loss when a


family member was injured as well as when a family member was


killed. The Report did not discuss or make any recommendation on


the scope of pecuniary loss. Indeed, the Report noted "that it


will be necessary, at some future date, to undertake a full


study of compensation problems with respect to family losses


arising out of both fatal and non-fatal injuries." [See Note 14


at end of document] Therefore, the legislative history of s. 61


of the FLA does not provide a justification for departing from


the ordinary meaning of s. 61(1).


 


 [61] I now come to Mason v. Peters. That case dealt with a


claim under s. 60(2)(d) of the FLRA, so, strictly speaking, it


did not decide the scope of recovery for pecuniary loss under


s. 60(1). More important, to suggest that Mason v. Peters
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stands in the way of my interpretation of s. 61(1) of the FLA


is to misread what that case is about. The statement by Robins


J.A. that s. 60(1) of the FLRA "constitutes, basically, a


restatement of the law as it stood before the new Act was


passed" has to be read in its context. Robins J.A. was simply


observing that just as the courts read a pecuniary restriction


into s. 2 of the Fatal Accidents Act, by interpreting "damages"


to mean "pecuniary damages", so too had the Ontario Legislature


expressly limited recovery under s. 60(1) to pecuniary loss.


Thus, in the same passage of his reasons, Robins J.A. said (at


p. 37):


 


 By substituting "pecuniary loss" in the new legislation for


 "damages" in the old, the Legislature expressly placed


 recovery, insofar as s. 60(1) of the Family Law Reform Act is


 concerned, on the same monetary basis that existed under the


 Fatal Accidents Act and effected no change one way or the


 other in the measure of damages.


 


 [62] But this passage says nothing about the scope of


pecuniary loss. Indeed Robins J.A. commented on the scope of


pecuniary loss later in his reasons in these words, which I


adopt (at p. 38): "Clearly, recovery, may be had under s. 60(1)


for losses of every kind and character suffered as a result of


the death [or injury], subject to only one restriction -- the


losses must be pecuniary." Giving effect to these words would


allow Mr. and Mrs. Macartney to maintain their claim for their


loss of income resulting from their son's death.


 


 [63] Moreover, the decision in Mason v. Peters itself is the


antithesis of a restrictive view of s. 60 of the FLRA. In


permitting the claimants to recover as part of their damages


for the loss of guidance, care and companionship under s. 60(2)


(d), the "imponderable elements of loss" which "are


essentially non-pecuniary in character", this court broke away


from the restrictive awards of the past, awards that were


"wholly incommensurate with the true loss sustained by a


child's death", and in their place, significantly increased the


amount of compensation. Thus, I find support for my


interpretation of s. 61(1) of the FLA both in the words and the


philosophy of Mason v. Peters.
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 [64] Finally, my colleague expresses concern about the


consequences of my interpretation of s. 61(1). In his view, my


interpretation would open the door too wide, and could, for


example, compensate a loss of income because of the normal


bereavement process. I do not share this concern. In each case,


the court will have to apply the words of the statute and ask


whether this is a "pecuniary loss resulting from the injury or


death." These words may well raise difficult questions of


causation. Undoubtedly, the courts will have to develop a set of


principles to resolve these causation questions and to govern


compensation under s. 61(1). I observe, however, that trial


decisions have already held that a claim under s. 61 does not


depend on questions of foreseeability or remoteness, questions


that are relevant to a nervous shock claim. [See Note 15 at end


of document] I observe as well that the Saskatchewan Fatal


Accidents Act, R.S.S. 1978, c. F-11 expressly permits family


members to recover for their income loss in causal terms similar


to s. 61(1) of the Ontario statute. Section 4(2)(d) of the


Saskatchewan Act provides:


 


   4(2) In an action brought under this Act damages may also


 be awarded in respect of:


 


                           . . . . .


 


       (d) loss of earnings for the period in which the


           persons by whom or for whose benefit the action is


           brought are unable to work because of the death;


           and


 


 if those expenses have been incurred by any of the parties


 for whom and for whose benefit the action is brought.


 


As under the Saskatchewan statute, so too under the FLA, courts


will have to decide when a plaintiff has established the


necessary causal relationship between the loss claimed and a


family member's injury or death.


 


 [65] Thus, I am not persuaded that the wording of s. 61 of


the FLA or its legislative history, or the purpose and scheme
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of the Act as a whole provide any justification for departing


from the ordinary meaning of s. 61(1). Nor am I persuaded that


the scope of pecuniary loss should be restricted by case law


decided in a different era and under a different statute. And I


do not see any policy justification for restricting pecuniary


loss. Limiting the scope of pecuniary loss in the face of the


words of s. 61(1) is contrary to our contemporary notions of


justice.


 


 [66] For these reasons, I would permit Mr. and Mrs. Macartney


to maintain their claim for loss of income resulting from their


son's death. Therefore, I would dismiss the appeal from the


part of Yates J.'s pre-trial ruling permitting the FLA claim to


proceed to trial, and I would allow the appeal from the part of


his ruling permitting the claim under s. 266 of the Insurance


Act to proceed to trial. Because success is divided, I would


order no costs either of the motion before Yates J. or of the


appeal.


 


 [67] MORDEN J.A. (concurring): -- I agree with Rosenberg


J.A.'s decision on the application of s. 266 of the Insurance


Act, R.S.O. 1990, c. I.8 to the nervous shock claim.


 


 [68] The persuasive reasons of Rosenberg J.A. and of Laskin


J.A. each reflect a reasonable interpretation of s. 61(1) and


(2) of the Family Law Act and, accordingly, indicate that


the question whether the Macartneys' claim for loss of income


is allowable under s. 61(1) of the Act is a difficult one. In


approaching the question, I have taken into account the


legislative history and evolution of s. 61.


 


 [69] Should s. 61(1) be interpreted as providing for a claim


for all kinds of pecuniary loss resulting from the death? Its


material wording is based on that contained in its predecessor,


s. 60 of the Family Law Reform Act, 1978, S.O. 1978, c. 2


(which became s. 60 in the Family Law Reform Act, R.S.O.


1980, c. 152) which, in turn, replaced ss. 2 and 3(1) of the


Fatal Accidents Act, R.S.O. 1970, c. 164.


 


 [70] The Fatal Accidents Act was loosely expressed. Its


material wording on the scope of the remedy it conferred was ".
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. . the person who would have been liable, if death had not


ensued, is liable to an action for damages . . ." (s. 2) and


"in every such action such damages may be awarded as are


proportioned to the injury resulting from the death to the


persons respectively for whom and for whose benefit the action


is brought . . ." (s. 3(1)). As my colleagues have said, the


courts have interpreted these provisions in such a way as to


restrict recovery to "loss of the pecuniary benefits arising


from the relationship which would be derived from the


continuance of the life".


 


 [71] While the wording of s. 60(1) of the Family Law Reform


Act ("pecuniary loss resulting from the injury or death")


contains no restriction on the kind of pecuniary loss covered


(apart from the express limitation to pecuniary loss), I am


not sure that it is any clearer on this point than the


predecessor legislation ("liable . . . for damages" and


"damages . . . proportioned to the injury resulting from the


death"). It appears, therefore, that s. 60(1), in itself, did


not clearly signal an intention to change the law. Other


indications of legislative intent should be considered.


 


 [72] When the examination of the question takes into account


the legislative history of the legislation, it will be seen


that s. 60 was based on the Ontario Law Reform Commission,


Report on Family Law, Part I (1969). In Chapter X of this


report, the Commission dealt with "situations in which a member


of a family should be compensated for a loss he suffers as a


result of injury inflicted on another family member by a third


party" (p. 106). With respect to this the Commission said that


"[t]here are two main questions. What losses should be


compensable and who should be entitled to compensation?" (p.


106). One of the issues referred to in the report under this


subject was "[t]o what extent are the principles of


compensation which would be appropriate with respect to an


injury not causing death to a family member, appropriate to an


injury causing death?" (p. 107). Following this the Commission


said:


 


 The last question involves a study of The Fatal Accidents Act


 and the case law under it. That statute enables a single
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 action for pecuniary loss to be brought on behalf of or by


 certain members of a family (as specified by the statute)


 where a family member is killed by the wrongful conduct of a


 third person. Except where there is good reason, such as the


 avoidance of double recovery, the same general principles of


 compensation should be applicable whether the injury causes


 death or not.


 


 It will be necessary for the Commission to undertake at some


 future time a general study of family losses arising out of


 both injury or death to a family member as a result of the


 unlawful conduct of a third person. For the time being,


 however, the Commission believes that the law relating to


 injuries not causing death should be similar in principle


 with the law under The Fatal Accidents Act. This would avoid


 the confusion that would result from having two different


 schemes.


 


 So far as the Commission is aware the fatal accidents


 legislation, in general, is working well. It would be a


 considerable step forward to provide for compensation for


 non-fatal injuries on a similar basis to that awarded under


 The Fatal Accidents Act.


 


 [73] Bill 59, An Act to Reform the Law respecting Property


Rights and Support Obligations between Married Persons and in


other Family Relationships, 1st Sess., 32st Leg., Ontario,


1977, which became the Family Law Reform Act, contained, in its


first reading, the following explanatory note with respect to


ss. 60 to 64:


 


 SECTIONS 60 to 64. This Part replaces The Fatal Accidents Act


 and extends that Act to cover non-fatal injuries, as


 recommended by the Ontario Law Reform Commission in Part I of


 its Report on Family Law. It also replaces the actions for


 loss of consortium and loss of services of a child (see


 section 69).


 


 With the abolition of the husband's property in the services


 of his wife and the parent's property in the services of a


 child, and the creation of a new, qualified obligation of
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 support under this Act, a new basis is created on which


 family members can recover expenses they incur for the


 benefit of an injured person. This section will allow them to


 recover the same kind of pecuniary loss as can now be


 recovered under The Fatal Accidents Act.


 


 Section 60 extends the right to claim to a broader class of


 related person than under The Fatal Accidents Act. Subsection


 2 codifies the case law under The Fatal Accidents Act.


 


 The following sections are based on the provisions of that


 Act and require all claimants to join in one action.


 Insurance payments are not to be considered in assessing


 damages. The $800 limit on funeral expenses is removed to


 allow recovery of reasonable funeral expenses actually


 incurred.


 


 [74] I note, at this point, that the s-s. (2) of s. 60,


referred to in this note, is not the one that was in it when


the Bill was finally enacted -- which I shall deal with


shortly. The s-s. (2) in the note became s-s. (3) in the Act


and it provided that "the right to damages is subject to any


apportionment of damages due to contributory fault or neglect


of the person who was injured or killed". This was a


codification of the case law which applied to the Fatal


Accidents Act: see Littley v. Brooks & C.N.R., [1932] S.C.R.


462 and Wiksech v. General News Co., [1948] O.R. 105, [1948] 1


D.L.R. 753 (C.A.).


 


 [75] Bill 59 was altered in the course of its passage through


the legislature. The version of it reported as amended in the


Committee of the Whole House included a new s-s. (2) which


read:


 


   60(2) The damages recoverable in a claim under subsection 1


 may include,


 


       (a) actual out-of-pocket expenses reasonably incurred


           for the benefit of the injured person;


 


       (b) a reasonable allowance for travel expenses actually
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           incurred in visiting the injured person during his


           treatment or recovery;


 


       (c) where, as a result of the injury, the claimant


           provides nursing, housekeeping or other services


           for the injured person, a reasonable allowance for


           loss of income or the value of the services; and


 


       (d) an amount to compensate for the loss of guidance,


           care and companionship that the claimant might


           reasonably have expected to receive from the


           injured person if the injury had not occurred.


 


   [76] The Attorney General explained the amendment to the


Committee in the following way:


 


 Hopefully, the amendment is clear, to give the courts


 guidance as to the kinds of damages recoverable in a new


 action for a non-fatal injury. And also I want to emphasize


 that the list is not exclusive.


 


 [77] See Legislature of Ontario, Debates (March 16, 1978) at


p. 767.


 


 [78] Based on the foregoing, it could reasonably be said that


the view, at that time, on the law respecting the scope of the


remedy under the Fatal Accidents Act was that it did not


contain any "mischief" to be remedied. In fact, in so far as


the awareness of the Ontario Law Reform Commission was


concerned, "fatal accidents legislation, in general, is working


well". The Commission believed that the new law "should be


similar in principle with the law under the Fatal Accidents


Act." The changes in the law that were clearly made were (1),


most importantly, to extend the remedy to cases of non-fatal


accidents and (2) to expand the class of relatives who could


claim.


 


 [79] In the course of the legislative evolution affecting the


Act (treating judicial interpretation as part of the statute's


evolution), Mason v. Peters (1982), 39 O.R. (2d) 27, 139 D.L.R.


(3d) 104 (C.A.), discussed in the reasons of my colleagues,
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held that s. 60(2) was not confined to cases of non-fatal


injuries (as seems to have been suggested by the Attorney


General when it was added to Bill 59) and, also, that the


damages provided for in s. 60(2)(d) relating to loss of care,


guidance and companionship were not confined to pecuniary


damages. At this stage in the evolution of s. 61, it is clear


that s. 60(2) covered both non-fatal and fatal cases.


 


 [80] The next and final step, as far as we are concerned, in


the statutory evolution, was the enactment of the Family Law


Act, 1986, S.O. 1986, c. 4. Section 61 of this Act, set forth


in full in Rosenberg J.A.'s reasons, follows the same general


format as s. 60 in the Family Law Reform Act but it contained


changes in s. 61(2) expressly stating that its clauses


(depending on the facts of a case) were applicable to fatal


and non-fatal accidents. Accordingly, it is clear in the Family


Law Act, 1986 that the legislature intended to adopt the Mason


v. Peters holding that s. 60(2) was also applicable to cases of


fatal accidents.


 


 [81] The task now, in light of the foregoing, is to make as


much sense as possible out of the legislation. The "court's own


real and responsible business [is to try] to make sense out of


the legislation, so far as text and context may allow":


Llewellyn, The Common Law Tradition -- Deciding Appeals (1960)


at pp. 528-29. The legislative history and evolution, as well


as the text, strongly support the view that the same kinds of


losses should be recoverable as a result of fatal and non-fatal


accidents -- depending, of course, on the facts of the


particular case. Accordingly, it is preferable to treat the


clauses in s. 61(2) (apart from s. 61(2)(e): Mason v. Peters)


as being examples of some of the kinds of loss which are


covered by s. 61(1) and not as extensions of the scope of s.


61(1): Ruth Sullivan, Driedger on the Construction of Statutes,


3rd ed. (Toronto: Butterworths, 1994) at p. 559 (setting forth


the provision in the Drafting Conventions of the Uniform Law


Conference of Canada on the use of "includes"). The "may"


before "include" emphasizes that the items listed in s. 61(2)


are not exhaustive but, rather, are illustrative of the general


reach of s. 61(1).
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 [82] Accordingly, I would not confine claims for loss of


income only to those specifically provided for in s. 61(2)(d).


I think our responsibility should be to read the legislation as


providing for a coherent and internally consistent scheme of


compensation.


 


 [83] No doubt, this interpretation of the legislation may


give rise to issues relating to the extent of the pecuniary


loss recoverable and courts will be required to wrestle on a


case by case basis with difficult questions of causation,


particularly with where the chain of causation ends, in


applying the words "loss resulting from the injury or death".


 


 [84] For the foregoing reasons, I agree with the disposition


of this appeal proposed by Laskin J.A.


 


                                        Appeal allowed in part.


 


                             Notes


 


 Note 1:  At the same time, the court also heard a third appeal


arising out of a separate motor vehicle accident in 1987


involving Dana Macartney.  The reasons in that appeal were


previously released.


 


 Note 2:  The decision of O'Leary J. is in accord with earlier


decisions of the General Division in Kemppainen (Litigation


guardian of) v. Winter (1997), 143 D.L.R. (4th) 760 (Hockin J.)


and Villeneuve v. Carson (September 6, 1996, unreported,


MacKinnon J.).


 


 Note 3:  Referring at p. 429 to Tilley v. The Hudson River


Railroad Company, 24 N.Y. 474.


 


 Note 4:  I have not overlooked the earlier decision of


Rosenberg J. in Vaiman v. Yates (1987), 60 O.R. (2d) 696, 41


D.L.R. (4th) 186 (H.C.J.).  In that case, the plaintiff sought


to recover damages for loss of income from a heart attack she


suffered from the strain of having to care for her husband


after he was involved in two motor vehicle accidents.  The


defendant was the driver allegedly at fault in the second of
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the two accidents.  Rosenberg J. heard an appeal from the


Master allowing the plaintiff to deliver an amended statement


of claim to include the loss of income under the Family Law Act


claim. Rosenberg J. distinguished Mason v. Peters and dismissed


the appeal.  A motion for leave to appeal to the Divisional


Court was dismissed by Sutherland J. (1987), 63 O.R. (2d) 211


(H.C.J.). In my view, Rosenberg J.'s view in the later decision


in Frawley is to be preferred.


 


 Note 5:  To the same effect see, Montgomery v. Murphy (1982),


37 O.R. (2d) 631 at p. 637, 136 D.L.R. (3d) 525 (H.C.J.), where


Galligan J. held that s. 60 of the Family Law Reform Act does


not deal with personal injuries suffered by the injured person


himself; in that case the plaintiff's future loss of income was


due to depression from witnessing the death of his wife.


 


 Note 6:  Blake v. Midland Ry. Co. (1852), 18 Q.B. 93.


 


 Note 7:  In Vana v. Tosta, [1968] S.C.R. 71 at p. 87, 66


D.L.R. (2d) 97 the Supreme Court defined a pecuniary loss as


"the loss of some benefit or advantage which is capable of being


estimated in terms of money, as distinct from mere sentimental


loss," per Ritchie J. referring to the decision of the Supreme


Court of Canada in St. Lawrence & Ottawa Railway Co. v. Lett


(1885), 11 S.C.R. 422 at p. 433.


 


 Note 8:  See Driedger on the Construction of Statutes, 3rd ed.


(Toronto: Butterworths, 1994).


 


 Note 9:  National Bank of Greece (Canada) v. Katsikonouris,


[1990] 2 S.C.R. 1029 at pp. 1039-42, 74 D.L.R. (4th) 197 at pp.


202-04, per LaForest J.


 


 Note 10:  See Driedger, supra, at pp. 208-09, 559.


 


 Note 11:  Under the FLRA, an award for reasonable funeral


expenses was provided for separately in s. 64(2).


 


 Note 12:  See Thornborrow, per Linden J., at p. 744.


 


 Note 13:  Mason v. Peters.
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 Note 14:  O.L.R.C., Report on Family Law, Part I Torts (1969),


at p. 109.


 


 Note 15:  See Vaiman v. Yates and Miller Estate v. Bowness


(1986), 58 O.R. (2d) 100, 35 D.L.R. (4th) 264 (H.C.J.), affirmed


(1988), 66 O.R. (2d) 750, 55 D.L.R. (4th) 286 (C.A.).
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PART 3 Statutory Definitions


Statutory definitions


§4.31 Statutory definitions. Legal terms of art have technical meanings because of their conventional use by 
lawyers and judges. When a word is defined by statute, the binding character of the stipulated meaning depends 
not on shared linguistic convention among lawyers and judges, but on legislative sovereignty. The legislature 
dictates that, for the purpose of interpreting certain legislation, the defined term is to be given the stipulated 
meaning. This meaning may closely resemble the conventional meaning of the defined term (whether ordinary or 
technical) or it may effect a significant departure1 (although too much of a departure would violate current drafting 
standards). In either case, interpreters are bound to apply the meaning stipulated by the law-maker, which may or 
may not incorporate conventional meaning.


§4.32 It is well-established that statutory definitions should not be drafted so as to contain substantive law. Their 
purpose is limited to indicating the intended meaning or range of meaning attaching to a word or expression in a 
particular legislative context.2


§4.33 Statutory definitions are conventionally classified as exhaustive or non-exhaustive, and the courts rely on this 
distinction in interpreting them. The distinction itself is simple enough: exhaustive definitions displace the ordinary 
(or technical) meaning of the defined term whereas non-exhaustive definitions do not. As illustrated below, 
however, this classification does not fully capture the complexity of statutory definitions and can be misleading.


Exhaustive definitions


§4.34 Exhaustive definitions. Exhaustive definitions declare the complete meaning of the defined term and 
completely displace whatever meanings the defined term might otherwise bear in ordinary or technical usage.3 An 
exhaustive definition is generally introduced by the verb "means". For example, in Part 2 of the Canada 
Transportation Act,4 "'tariff' means a schedule of fares, rates, charges and terms and conditions of carriage 
applicable to the provision of an air service and other incidental services." This definition resembles the ordinary 
meaning of "tariff" in the context of air transportation. Nonetheless, the statutory definition displaces any 
understanding of the term based on dictionary definitions or linguistic intuition.5


§4.35 Definitions that are introduced by "means" and that repeat the defined term in the definition, although they 
appear to be exhaustive, are more appropriately classified as non-exhaustive because they rely on rather than 
displace the ordinary (or technical) meaning of the defined term. For example, in the federal Cultural Property 
Export and Import Act, "institution" means "an institution that is publicly owned and is operated solely for the benefit 
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of the public, that is established for educational or cultural purposes and that conserves objects and exhibits them 
or otherwise makes them available to the public". 6 In this provision, "institution" must be given its ordinary meaning 
and then read down in accordance with the qualifiers set out in the definition.


§4.36 Exhaustive definitions are used to clarify vague or ambiguous terms, to narrow or enlarge the normal scope 
of terms or to ensure that their normal scope is not narrowed or enlarged. They are also used to create short-form 
references to office holders, institutions, texts or concepts. In the Financial Services Commission of Ontario Act, 
1997, for example, "'actuary' means a Fellow of the Canadian Institute of Actuaries" and "'Commission' means the 
Financial Services Commission of Ontario established under section 2."7


§4.37 Although the use of "means" to introduce an exhaustive definition is common, it does not preclude other 
drafting approaches. Furthermore, not all definitions appear in the formal definition sections of legislation. Consider 
the following:


 For the purposes of this Part, a substance is toxic if it is entering or may enter the environment in a quantity or 
concentration … that may have an immediate or long-term harmful effect on the environment … 8 


This provision has the same effect as a definition in conventional form: In this Part, "toxic substance" means a 
substance that is entering or may enter the environment in a quantity or concentration that … "


Non-exhaustive definitions


§4.38 Non-exhaustive definitions. Non-exhaustive definitions do not purport to displace the meaning that the 
defined term would have in ordinary usage; they simply add to, subtract from or exemplify that meaning.9 Non-
exhaustive definitions are generally introduced by "includes" or "does not include", as in the following examples:


 "sell" includes agree to sell, or offer, advertise, keep, expose, transmit, send, convey or deliver for sale, or agree to 
exchange or to dispose of to any person in any manner for a consideration.10 


 "annuity" does not include any pension payment or any payment under a plan, arrangement or contract described in 
subparagraphs (a)(i) to (ix) of the definition 'pension' … 11 


However, as mentioned above,12definitions introduced by "means" that repeat the defined term are also non-
exhaustive. Non-exhaustive definitions are used to expand or narrow the ordinary meaning of terms, to deal with 
borderline applications of terms or to illustrate their range of application by setting out examples.


§4.39 While examples generally help to clarify legislative intent, they can lead to confusion as well. The purpose of 
a list of examples following the word "including" is normally to emphasize the broad range of general language and 
to ensure that it is not inappropriately read down so as to exclude something that is meant to be included. Ironically, 
when faced with a list of examples, interpreters sometimes disregard the general language the examples are meant 
to illustrate and rely on the examples to read down the scope of the general language. To preclude this possibility, 
drafters sometimes rely on the phrase "without limiting the generality of the foregoing" or words to that effect.13 But 
even in the absence of such a phrase, there is no justification for ignoring the general words that precede "includes" 
or reading them down to align with the examples that follow unless there is a basis for appealing to the limited class 
rule.14


Means … and includes … 


§4.40 Means … and includes …  A statutory definition stating that a defined term "means and includes" something 
would be confusing since it would imply that the definition both displaced ordinary meaning (means) and relied on it 
(includes). However, a definition that first uses "means" to stipulate a definition that displaces ordinary meaning and 
then uses "includes" to enlarge, clarify or illustrate the stipulated definition makes sense and is a conventional 
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drafting technique. In such a case, anything that comes within the stipulated definition is within the meaning of the 
defined term regardless of whether it also comes within the list that follows "includes"; similarly, anything that comes 
within that list is within the meaning of the defined term regardless of whether it comes within the stipulated 
definition. Such definitions are properly considered exhaustive.


§4.41 It is not always obvious whether a list that follows "includes" is meant to expand the scope of the stipulated 
definition or merely illustrate it. The Supreme Court of Canada divided on this point in Entertainment Software 
Association v. Society of Composers, Authors and Music Publishers of Canada.15 At issue was the definition of 
"copyright" in s. 3(1) of the Copyright Act:


 For the purposes of this Act, "copyright", in relation to a work, means the sole right to produce or reproduce the work … 
and includes the sole right 


 (a) to produce, reproduce, perform or publish any translation of the work; 


 … 


 (f) in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by 
telecommunication; 


 … 


 (i) in the case of a musical work, to rent out a sound recording in which the work is embodied … 


§4.42 Speaking for the majority, Abella J. analyzed the definition in the following way:


 … This definition of 'copyright' is exhaustive, as the term 'means' confines its scope. The paragraph concludes by stating 
that copyright "includes"several other rights, set out in subsections (a) through (i). As a result, the rights in the introductory 
paragraph provide the basic structure of copyright. The enumerated rights listed in the subsequent subparagraphs are 
simply illustrative. … The rental rights in s. 3(1)(i) referred to by Justice Rothstein, for example, can fit comfortably into the 
general category of reproduction rights.16 


In a dissenting judgment, Rothstein J. wrote:


 While the use of the word "includes" could indicate that the rights listed in subparagraphs (a) to (i) are instances of one of 
the rights in the opening words of s. 3(1), the context indicates otherwise. Several of the listed rights are clearly outside of 
the right to produce or reproduce, perform or publish. For example, paragraph (i) provides for the right to rent out a sound 
recording embodying a musical work. It is difficult to see how this right fits within the right to produce or reproduce, perform 
or publish the work. … 


 This interpretation of the English version of s. 3(1) is consistent with the French version of the text, which states that '[l]e 
droit d'auteur sur l'oeuvre comporte le droit exclusif de produire ou reproduire, [représenter ou publier] l'œuvre; ce droit 
comporte, en outre, [les droits énumérés aux alinéas (a) à (i)].' The use of the phrase 'en outre' — in addition — indicates 
paras. (a) to (i) are in addition to those in the opening words.17 


This difference of opinion turns on a difference in the scope of the stipulated definition as understood by the 
majority and the dissent. If "includes" merely introduces illustrative examples, that definition must be broad enough 
to embrace all the examples and must also include anything else that would come within that broad interpretation. 
However, that is not the case if the paragraphs following "includes" enlarge the scope of the stipulated definition.


Means … but does not include … 


§4.43 Means … but does not include …  The expression "does not include" is used to carve exceptions out of the 
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scope of the stipulated definition following "means". As s. 3 of the federal Privacy Act shows, it can also be used to 
carve exceptions out of the list introduced by "includes". For example, s. 3 of the federal Privacy Act states:


 In this Act, 


 … 


 "personal information" means information about an identifiable individual that is recorded in any form including, without 
restricting the generality of the foregoing, 


 … 


 (e) the personal opinions or views of the individual except where they are about another individual or about a proposal 
for a grant, an award or a prize to be made to another individual by a government institution or a part of a government 
institution specified in the regulations; 


 … 


 (i) the name of the individual where it appears with other personal information relating to the individual or where the 
disclosure of the name itself would reveal information about the individual, 


 … 


 but, for the purposes of sections 7, 8 and 26 and section 19 of the Access to Information Act, does not include 


 (j) information about an individual … that relates to the position or functions of the individual, including, 


 … 


 (iii) the classification, salary range and responsibilities of the position held by the individual, … 


 [Author's emphasis] 


The drafting of this definition was carefully analyzed by the Supreme Court of Canada in Dagg v. Canada (Minister 
of Finance).18 La Forest J. first analyzed the effect of "includes" on the stipulated definition following "means":


 … In its opening paragraph, [section 3] states that 'personal information' means 'information about an identifiable individual 
that is recorded in any form including, without restricting the generality of the foregoing'. On a plain reading, this definition is 
undeniably expansive. Notably, it expressly states that the list of specific examples that follows the general definition is not 
intended to limit the scope of the former. … Consequently, if a government record is captured by those opening words, it 
does not matter that it does not fall within any of the specific examples.19 


La Forest J. found that the information in question came within the scope of the stipulated definition — the opening 
words. Although it was unnecessary to do so, he went on to consider whether the information also came within 
paragraph (i) following "includes" and found that it did. He then considered whether the information was information 
referred to in the opening words of paragraph (j) following "does not include" and found that it was not.20 But this 
was not the end of the story. He had to also consider whether the information might come within any of the 
subparagraphs following "includes" in paragraph (j), since it is possible that the purpose of those subparagraphs 
was to enlarge and not merely illustrate the scope of the opening words. He found that none of the subparagraphs 
applied.21
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§4.44 Although La Forest J. wrote the dissenting judgment in the case, his analysis of s. 3 was adopted by the 
majority. They, however, found that the information in question did come within the opening words of paragraph (j) 
and therefore was not "personal information" even though it came within both the stipulated definition and 
paragraph (i).22


§4.45 In Canada (Information Commissioner) v. Canada (Minister of Citizenship and Immigration),23 the Federal 
Court of Appeal had to determine whether the personal views of individuals expressed about a senior officer in the 
Department of Citizenship and Immigration was personal information within the meaning of s. 3. It found that the 
information came within the exception set out in paragraph (e) following "includes". Relying on Dagg, the applicant 
argued that because these personal views came within the stipulated definition following "means", they must be 
personal information. Decary J.A. rejected this argument:


 When, as in the case at bar, a specific example excludes a certain type of information from the definition of 'personal 
information', the exclusion cannot be ignored on the ground that the example is merely an illustration, and that what is 
excluded by the example is nevertheless captured by the opening words. Parliament cannot have intended to include in the 
general words what it has excluded in the examples given.24 


Compound definitions are exhaustive


§4.46 Compound definitions are exhaustive. Definitions that set out a stipulated definition following "means" and 
a list introduced by "includes" or "does not include" (or lists introduced by both) are exhaustive. The stipulated 
definition is exhaustive and so are the lists following "includes" or "does not include". In such definitions, the 
ordinary (or technical) meaning of the defined term is completely displaced.


§4.47 This point is made in Patterson v. Gallant,25 where the Supreme Court of Canada refused to accept a pink 
card issued by an insurance company as a contract of insurance despite the following definition in Prince Edward 
Island's Insurance Act:


 (d.2) "contract" means a contract of insurance and includes a policy, certificate, interim receipt, renewal receipt, or writing 
evidencing the contract, whether sealed or not, and a binding oral agreement … 


Major J. wrote:


 The court below concluded that the pink card constituted an insurance policy by virtue of the definitions of 'contract' and 
'policy' found in s. 1 of the Insurance Act. I disagree with that conclusion. The pink card is a requirement of the Highway 
Traffic Act; it is used for administrative purposes … 26 


For this reason, Major J. concluded that the pink card did not come within the meaning of "a contract of insurance" 
in the stipulated definition. He then considered the list following "includes":


 It was argued that the definitions of 'contract' and 'policy' are broad enough to bring the pink card within their scope, … 
However, had the legislature wanted to include the pink card within the definition of 'contract', it would have specifically 
listed the card in that definition. That it did not is an obvious demonstration that the pink card, properly used, only serves 
the purpose of indicating the existence of an underlying policy.27 


When the list following excludes "includes" expands the stipulated meaning, the implied exclusion rule applies: what 
is not included in the list is impliedly excluded.28


Application of statutory definitions


§4.48 Application of statutory definitions. Definitions generally apply throughout the Act in which they appear, 
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which entails that the defined term has the same meaning throughout unless the context indicates otherwise. As 
noted by the Supreme Court of Canada in Mining Watch Canada v. Canada (Fisheries and Oceans), after 
considering the definition of "project" in the Canadian Environmental Protection Act (CEAA):


 It is certainly possible that this definition may not apply to every use of the term 'project' in the statute, particularly in the 
case of the CEAA where the term 'project' appears well over 300 times. But, displacement of the defined term requires 
express words or necessarily implied context that Parliament did not intend for the definition to apply to that particular use 
of the term … 29 


This analysis is grounded in s. 15 of the federal Interpretation Act, which provides the following:


 15. (1) Definitions or rules of interpretation in an enactment apply to all the provisions of the enactment, including the 
provisions that contain those definitions or rules of interpretation. 


 (2) Where an enactment contains an interpretation section or provision, it shall be read and construed 


 (a) as being applicable only if a contrary intention does not appear; and 


 (b) as being applicable to all other enactments relating to the same subject-matter unless a contrary intention appears.30 


Definitions are sometimes expressly limited to a particular part or division of an enactment or to one or more of its 
sections. In such a case, if the defined term appears elsewhere in the legislation undefined, it receives its ordinary 
meaning.


§4.49 Definitions in statutes also apply to regulations made under the statute. Section 16 of the federal 
Interpretation Act provides:


 Where an enactment confers power to make regulations, expressions used in the regulations have the same respective 
meanings as in the enactment conferring the power.31 


Variations of defined term


§4.50 Variations of defined term. When a word is defined in a statute, the issue sometimes arises whether other 
forms of the same word carry the same stipulated meaning. It is presumed that they do. This presumption is 
codified in the federal Interpretation Act in the following terms:


 33. (3) Where a word is defined, other parts of speech and grammatical forms of the same word have corresponding 
meanings.32 


In Pope v. Pope,33 the Court had to determine the meaning of "cohabitation" in s. 5(6)(e) of Ontario's Family Law 
Act, under which a court might adjust the equalization payment between spouses if the amount was 
disproportionate in relation to a short "period of cohabitation". The issue was whether "cohabitation" included 
cohabitation outside of marriage. Since "cohabit" was defined in s. 1 of the Act as meaning "to live together in a 
conjugal relationship, whether within or outside marriage", the court had no difficulty concluding that "cohabitation" 
must bear a similarly broad meaning.34


Footnote(s)
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1 For an example of a definition that departs significantly from ordinary meaning, see the definition of "cattle" in s. 2 of the 
Criminal Code, R.S.C. 1985, c. C-46, which includes not only animals of the bovine species but also pigs, sheep and 
goats.


2 Rule 21(2) of the Drafting Conventions prepared by the Uniform Law Conference of Canada states: "A definition should 
not have any substantive content." See also Hrushka v. Canada (Minister of Foreign Affairs),  [2009] F.C.J. No. 94,  
2009 FC 69, at paras. 16-18 (F.C.).


3 See R. v. A.D.H.,  [2013] S.C.J. No. 28,  2013 SCC 28, at para. 43 (S.C.C.): "The words 'abandon' and 'expose' are not 
given an exhaustive definition in s. 214 the Code and therefore their ordinary grammatical meanings remain relevant to 
their interpretation."


4 Canada Transportation Act, S.C. 1996, c. 10, s. 55.


5 See Mattabi Mines Ltd. v. Ontario (Minister of Revenue),  [1988] S.C.J. No. 72,  [1988] 2 S.C.R. 175, at 194 (S.C.C.); 
Yellow Cab Ltd. v. Alberta (Industrial Relations Board),  [1980] S.C.J. No. 100,  [1980] 2 S.C.R. 761, at 762 (S.C.C.); 
Canadian Association of Broadcasters v. Society of Composers, Authors and Music Publishers of Canada,  [1994] 
F.C.J. No. 1540,  175 N.R. 341, at 347 (F.C.A.); R. v. Moore,  [1985] N.S.J. No. 479,  67 N.S.R. (2d) 241, at 243-44 
(N.S.C.A.); R. v. Verma,  [1996] O.J. No. 4418,  31 O.R. (3d) 622, at 630 (Ont. C.A.).


6 R.S.C. 1985, c. C-51, s. 2.


7 S.O. 1997, c. 28, s. 1.


8 This is part of a provision from a former Canadian Environmental Protection Act, considered in R. v. Hydro-Québec,  
[1997] S.C.J. No. 76,  [1997] 3 S.C.R. 213 (S.C.C.).


9 This point is made in R. v. A.D.H.,  [2013] S.C.J. No. 28,  2013 SCC 28, at para. 43 (S.C.C.), where the majority in 
commenting on the definition of "abandon or expose" in s. 214 of the Criminal Code, wrote: "The words 'abandon' and 
'expose' are not given an exhaustive definition in s. 214 the Code and therefore their ordinary grammatical meanings 
remain relevant to their interpretation."


10 Plant Breeders' Rights Act, S.C. 1990, c. 20, s. 2(1).


11 Income Tax Conventions Interpretation Act, R.S.C. 1985, c. I-4, s. 5.


12 At §4.35.


13 The effect of this phrase is discussed below at §4.43.


14 This rule, historically referred to as the ejusdem generis maxim, is discussed in Chapter 8 and the possibility of applying 
it to a list of examples following the word "including" is discussed at §8.76-8.78.


15  [2012] S.C.J. No. 34,  2012 SCC 34 (S.C.C.).


16 Entertainment Software Association v. Society of Composers, Authors and Music Publishers of Canada,  [2012] S.C.J. 
No. 34,  2012 SCC 34, at para. 42 (S.C.C.).


17 Ibid., at paras. 91-92.


18 Dagg v. Canada (Minister of Finance),  [1997] S.C.J. No. 63,  [1997] 2 S.C.R. 403 (S.C.C.).


19 Ibid., at para. 68.


20 Ibid., at paras. 77-87.


21 Ibid., at paras. 88, 91-93.


22 Ibid., at paras. 1-2.


23  [2002] F.C.J. No. 950,  2002 FCA 270,  [2003] 1 F.C. 219 (Fed. C.A.).


24 Ibid., at para. 22.


25  [1994] S.C.J. No. 111,  [1994] 3 S.C.R. 1080 (S.C.C.).


26 Ibid., at para. 24 (S.C.C.). 


27 Ibid., at para. 25.


28 The implied exclusion rule is explained and illustrated in Chapter 8, at §8.90-8.91.
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29  [2010] S.C.J. No. 2,  2010 SCC 2,  [2010] 1 S.C.R. 6, at para. 29 (S.C.C.).


30 R.S.C. 1985, c. I-21. See also: R.S.A. 2000, c. I-8, s. 13; R.S.B.C. 1996, c. 238, s. 12; R.S.N.B. 1973, c. I-13, s. 1(2); 
R.S.N.L. 1990, c. I-19, s. 3(4); R.S.N.S. 1989, c. 235, s. 11(2); R.S.P.E.I. 1988, c. I-8, s. 12; S.S. 1995, c. I-11.2, s. 
13(a); R.S.N.W.T. 1988, c. I-8, s. 15; R.S.N.W.T. (Nu.) 1988, c. I-8, s. 15; R.S.Y. 2002, c. 125, s. 2(2). Manitoba, 
Ontario and Quebec do not have a comparable provision.


31 Ibid. See also: R.S.A. 2000, c. I-8, s. 13; R.S.B.C. 1996, c. 238, s. 13; C.C.S.M. c. I80, s. 33; R.S.N.B. 1973, c. I-13, s. 
18; R.S.N.L. 1990, c. I-19, s. 17; R.S.N.S. 1989, c. 235, s. 13; S.O. 2006, c. 21, Sch. F, s. 86 R.S.P.E.I. 1988, c. I-8, s. 
13; S.S. 1995, c. I-11.2, s. 13(b); R.S.N.W.T. 1988, c. I-8, s. 16; R.S.N.W.T. (Nu.) 1988, c. I-8, s. 16; R.S.Y. 2002, c. 
125, s. 12. Quebec does not have a comparable provision.


32 Ibid.


33  [1999] O.J. No. 242,  170 D.L.R. (4th) 89 (Ont. C.A.).


34 Ibid., at 98-99.


End of Document







Limited Class
Sullivan on the Construction of Statutes, 6th Ed.


Ruth Sullivan


Sullivan on the Construction of Statutes, 6th Ed.   >  CHAPTER 8 - TEXTUAL ANALYSIS  >  PART 
2 TEXTUAL ANALYSIS AND THE MAXIMS OF INTERPRETATION


CHAPTER 8 - TEXTUAL ANALYSIS


PART 2 TEXTUAL ANALYSIS AND THE MAXIMS OF INTERPRETATION


Limited Class


The limited class rule (ejusdem generis)


§8.64 The limited class rule (ejusdem generis). In National Bank of Greece (Canada) v. Katsikonouris, La Forest 
J. explained the limited class rule as follows:


 Whatever the particular document one is construing, when one finds a clause that sets out a list of specific words followed 
by a general term, it will normally be appropriate to limit the general term to the genus of the narrow enumeration that 
precedes it.1 


The reasoning underlying this rule is explored in Consumers' Association of Canada v. Canada (Postmaster 
General).2 In that case the Consumers' Association sought to register its magazines as second-class mail. The 
issue was whether it was precluded from doing so by s. 11(1)(d)(i) of the Post Office Act which excluded 
publications of "a fraternal, trade, professional or other association or a trade union, credit union, cooperative, or 
local church organization … " [author's emphasis]. In concluding that the Consumers' Association was not an 
"association" within the meaning of the provision, the court reasoned as follows:


 The rule of construction generally known as the "ejusdem generis" rule was cited by counsel for the Applicant as applicable 
to if not decisive in this case. This rule is designed to assist in ascertaining the true intention of Parliament and is often a 
thoroughly sound guide. Looking at all the terms in the paragraph which describe specific kinds of organization, all of which 
have meanings quite limited in scope, and particularly at the words "fraternal, trade, professional", we cannot think that 
Parliament meant, by simply adding the words "or other association", to bring every conceivable kind of association of 
human beings within the provisions of the paragraph. If that had been the intention of Parliament there would have been no 
need to spell out several specific kinds of associations. Words like "any kind of association whatever" would have been 
sufficient. Or, if it was thought desirable to name some specific associations, the addition of words like "or any other 
association, whether 'ejudsem generis' with the foregoing or not" would have sufficed to make the intention clear.3 


As the Court clearly indicates, the inferences involved in applying the limited class rule are based on the 
assumption that legislatures do not use superfluous words; they express themselves as concisely as possible; and 
every word is there for a reason and has some work to do.


§8.65 In the Consumers' Association case, the effect of the rule was to narrow the scope of the word "association" 
which, considered apart from its context, would certainly have been broad enough to include the applicant 
association.4 The limited class rule is also used to resolve ambiguity. In Re Warren and Chapman,5 for example, the 
issue was whether a statement appearing in a newspaper article was a "representation" within the meaning of 
Manitoba's Human Rights Act which prohibited publishing "in a newspaper … or by means of any other medium … 
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any notice, sign, symbol, emblem or other representation … exposing or tending to expose a person to hatred". The 
court pointed out that the word "representation" has two distinct senses: it can refer to a verbal assertion that 
purports to give a true picture of a particular state of affairs; or alternatively it can refer to a visual image or sign. 
Relying on the limited class rule, the court in Chapman opted for the second possibility. Philp J.A. wrote:


 I agree with … Morse J. … that "the words 'notice, sign, symbol, emblem', as used in [the Act], constitute a genus or 
specific class". The use of the word "representation", in its sense as an image, likeness or reproduction, is consistent with 
the genus or specific class into which the other words fall.6 


Conditions precedent for limited class argument


§8.66 Conditions precedent for limited class argument. For a limited class inference to arise several conditions 
must be present. First, there must be an identifiable class to which each item in the list of specific items belongs. 
Second, the class inferred from the list of specific items must be narrower in scope than the general words that 
follow the list. Finally, the class inferred from the list of specific items must have something, apart from those items, 
to apply to. Otherwise the general words would add nothing to the provision, contrary to the presumption against 
tautology.7


Inferred class must be identified


§8.67  Inferred class must be identified. This prerequisite is essential because the class inferred from the 
enumerated specifics fixes the limits to which the general words are confined. If these specifics do not point to an 
identifiable class, there can be no basis for limiting the scope of the general words.


§8.68 As Mr. Justice Chisholm explained in Heatherton Co-op. v. Grant:


 The rule is that the general words following the specific words must be restricted to the same class as the specific words. 
Unless you can find a category there is no room for the application of the ejusdem generis rule.8 


The provision to be interpreted in the Heatherton Co-op. case was a clause from the company's memorandum of 
association listing its objects. The issue was whether the scope of the clause could be narrowed by applying the 
limited class rule to the general words with which the clause ended. Chisholm J. refused:


 The company is expressly authorized to trade in the following among other goods, [namely] fruit, fodder, farm produce, 
insecticides, spraying outfits, pumps, nails, flour, feeds, fertilizer, seeds, farming implements, tools and waggons. How can 
these articles be grouped in a class? What feature is there common to them? If there is no common feature existing in the 
goods specifically mentioned, there is nothing with which the goods implied in the words "all kinds of merchandise" can be 
ejusdem generis.9 


The feature, or set of features, that is common to each enumerated item becomes the defining feature of the limited 
class, that which makes it identifiable. In Heatherton, because the judge was unable to find any common feature in 
the specific items listed, he rightly refused to apply the rule.


§8.69 It is generally assumed that the specific items preceding the general words must all belong to a single class 
or share a single feature or set of features. In recent judgments, however, the Supreme Court of Canada seems 
prepared to relax this requirement. In Nanaimo (City) v. Rascal Trucking Ltd.,10 the Court had to determine the 
scope of the words "other matter or thing" in s. 936(1) of British Columbia's Municipal Act:


 936(1) The council may declare a building, structure or erection of any kind, or a drain, ditch, watercourse, pond, surface 
water or other matter or thing, in or on private land or a highway, or in or about a building or structure, a nuisance, and may 
direct and order that it be removed, pulled down, filled up or otherwise dealt with … 
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Major J. held:


 The phrase "or other matter or thing" extends the two classes of nuisances outlined before it, that is constructed or erected 
things, and watercourses. This interpretation follows from both a purposive interpretation and the application of the ejusdem 
generis limited class rule.11 


§8.70 In Walker v. Ritchie,12 the Court had to determine whether Rule 57.01(1) of Ontario's Rules of Civil Procedure 
permitted a judge to increase the costs award payable by an unsuccessful defendant when counsel for the plaintiff 
had worked on a contingency fee basis and therefore assumed the risk of non-payment throughout the litigation. 
Rule 57.01(1) set out the factors a court could take into account in exercising its discretion to award costs in a 
proceeding. Clauses (a) through (h) mentioned numerous factors, none of which extended to the risk of non-
payment of fees. However, the Rule ended with clause (i): "or any other matter relevant to the question of costs." 
Rothstein J. wrote:


 Can it be said that [the risk of non-payment] falls within para. (i) as "any other matter relevant to the question of costs"? 
While these words are broad, from the scheme of Rule 57.01(1) I infer they are not unlimited … 


 … An examination of the factors … reveals some common features among them. 


 First, the factors in place at the relevant time could be described as neutral. They applied to either a plaintiff or a defendant 
and typically either increased or decreased a costs award against one of those parties. Risk of non-payment to plaintiff's 
counsel lacks such neutrality. Taking risk into consideration would result in an increase in the costs awarded only against 
the defendant. 


 Second, the enumerated factors in place at the relevant time fell within one of two categories. They dealt either with the 
nature of the case or the conduct of the parties in the litigation. Parties to litigation have knowledge about the nature of the 
case and can control their own conduct in the litigation. Therefore, the parties are capable of predicting, generally, how 
such factors would affect a costs award against them, and may thereby be guided as to whether or not to settle or to 
proceed. By contrast … [t]he risk premium does not fall within either of the categories of knowledge or control.13 


It would be possible to describe the categories described by Rothstein J. as a single category — factors that both 
parties can use to predict the cost award they will face if they lose. However, the same cannot be said of the 
categories in the Rascal Trucking case: constructed or erected things, and watercourses. The reasoning in these 
cases shows the courts moving away from a rule-based interpretive approach toward a more principle-based 
analysis.


Inferred class must be narrower than general term


§8.71 Inferred class must be narrower than general term. The second requirement for successful application of 
the limited class rule is that the class inferred from the list of specific items must be narrower in scope than the 
general words that follow the list. If the inferred class were as broad as the general words to be interpreted, there 
would be no point in invoking the rule. This situation is likely to occur where the general words are qualified in some 
way, by adjectives or adverbs or by a restrictive phrase or clause.


§8.72 In Slaight Communications Inc. v. Davidson,14 for example, the Court was asked to interpret s. 61.5(9) of the 
Canada Labour Code. Under this subsection, an adjudicator, finding that an employee was unjustly dismissed, 
could require the employer to (a) pay compensation; (b) reinstate the employee; or (c) "do any other like thing that 
… is equitable … to remedy or counteract any consequence of the dismissal". Although the words "any other like 
thing" appear to invoke the limited class rule, the Court refused to apply it in these circumstances. Lamer J. wrote:


 I consider … that the presence of the word "like" in para. (c) … was not intended to limit the powers conferred on the 
adjudicator by allowing him to make only orders similar to the orders expressly mentioned in paras. (a) and (b) of that 
subsection … Interpreting this provision in this way would mean applying the ejusdem generis rule. I think it is impossible to 
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apply this rule in the case at bar since one of the conditions essential for its application has not been met. The specific 
terms (here the orders referred to in paras. (a) and (b)) which precede the general term (the power conferred on the 
adjudicator in para. (c) to make any order that is equitable) must have a common characteristic, a common genus … 


 In the case at bar I do not see what characteristic could be described as common to a compensation order and a 
reinstatement order. The only "denominator" which seems to me common to these two orders in the context of s. 61.5(9) is 
the fact that these orders are both intended to remedy or counteract the consequences of the dismissal found by the 
adjudicator to be unjust. However, para. (c) expressly provides that an order made under that paragraph must be designed 
to remedy or counteract any consequence of the dismissal. This "common denominator" cannot therefore assist in the 
application of the ejusdem generis rule, since the legislator has already expressly provided that the orders the adjudicator is 
empowered to make must have this characteristic.15 


In other words, if the common denominator does not narrow the scope of the general term, the rule does not apply.


No tautology


§8.73 No tautology. Third, to avoid tautology, the limited class rule cannot be invoked if the class inferred from the 
list of specific items has nothing, apart from those items, to apply to. This point is illustrated by Grini v. Grini,16 a 
case concerned with the courts' jurisdiction to order maintenance under the Divorce Act. The Act permitted orders 
to be made in support of children who were old enough to work but unable to provide for themselves "by reason of 
illness, disability or other cause". The issue was whether maintenance could be ordered for a child unable to 
provide for herself because she was attending high school. The father argued that the words "other cause" should 
be limited to physical or mental incapacities akin to illness or disability. This argument did not succeed, however, for 
the Court found that the expression "illness or disability" already covered the full range of mental and physical 
incapacity:


 … the inability of a child to support himself by his own efforts due to incapacity arising from physical or mental shortcoming 
is sufficiently expressed as one caused by illness or disability. What other physical or mental disablement might there be, 
pray, which that phrase would not embrace? 


 And where — as I believe to be here the case — the particular words exhaust the whole genus, the general words which 
follow must refer to some larger genus and are not to be construed as restrictive … 17 


As the court here indicates, an interpretation must be rejected if it narrows the scope of the general words so that 
there is nothing to which they can apply.


A list of one


§8.74 A list of one. It has been suggested that the limited class rule cannot apply unless the general words are 
preceded by a list of two or more specific items. The reason for this suggestion is the difficulty, or the doubtful 
propriety, of purporting to establish a class from a sample of one.18 In R. v. Tremblay,19 for example, a court 
considered the following provision from the Alberta Highway Traffic Act:


 144(1) No person, whether as a pedestrian or driver, and whether or not with the use or aid of any animal, vehicle or other 
thing, shall perform or engage in any stunt or other activity upon a highway that is likely to distract, startle or interfere with 
other users of the highway. 


Allen J.A. wrote:


 The words "other activities on the highways" are not to be construed as limited to activities in the general nature of "stunts" 
because this would invoke the application of the ejusdem generis rule, and to invoke this rule there must be a distinct genus 
or category created by the particular words preceding the general words "other activities" … Where this is lacking the rule 
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cannot apply, and the mention of a single species does not constitute a genus … 20 


The analysis here illustrates the tendency of some courts to treat the limited class rule as if it were a rule of law 
rather than an inference based on linguistic convention. As Duff C.J. noted in Ferguson v. Maclean, the problem 
with a list of one is not that a single instance suggests no class or genus, but rather that it suggests too many.21 
Unless other specifics are listed, there is little basis for identifying the common features required to define a limited 
class. The longer the list of specifics, the easier it is to detect the presence of such features, if there are any to 
detect.


§8.75 When a general term is linked to a single specific term, the limited class rule may not apply but there may be 
other bases for limiting the scope of the general term. The court may look to the purpose of provision, to associated 
words or to other aspects of context. In the Tremblay case, the general expression "other activity" was expressly 
qualified by a restrictive clause: "other activity that is likely to distract, startle or interfere with other users". Having 
regard to the purpose of the provision, to further restrict the scope of the prohibited activity would be inappropriate. 
Suppose, however, that this restrictive clause had not been included. Suppose that Alberta's Highway Traffic Act 
prohibited persons from engaging "in any stunt or other activity upon a highway". Faced with this wording, a court 
might well conclude that by using the word "stunt" the legislature meant to draw attention to a limited class of 
activities consisting of frivolous, attention-grabbing actions and that the general expression "other activity" should 
be narrowed to include only actions of this sort. This reading would be plausible despite the paucity of specific 
examples preceding the general word because it avoids the absurdity of prohibiting every type of activity upon a 
highway and would give effect to the apparent purpose of the provision.


General words precede specific words


§8.76 General words precede specific words. Some authorities have suggested that the limited class rule cannot 
apply if the general words precede rather than follow the list of specific items.22 In National Bank of Greece 
(Canada) v. Katsikonouris, for example, the Court was asked to construe a standard mortgage clause which 
provided:


 this insurance … shall be in force notwithstanding any act, neglect, omission or misrepresentation attributable to the 
mortgagor, owner or occupant of the property insured, including transfer of interest, any vacancy or non-occupancy, or the 
occupation of the property for purposes more hazardous than specified in the description of the risk.23 


 [Author's emphasis] 


The Court was urged to limit the class of acts, omissions or misrepresentations to those occurring after the 
issuance of the policy on the ground that the specific instances set out in the clause following the word "including" 
were all events that would necessarily occur after the policy was issued. However, La Forest J. took the position 
that the limited class rule was inapplicable to this clause. For the rule to apply, he asserted, the general words must 
follow rather than precede the enumeration of specifics:


 Whatever the particular document one is construing, when one finds a clause that sets out a list of specific words followed 
by a general term, it will normally be appropriate to limit the general term to the genus of the narrow enumeration that 
precedes it. But it would be illogical to proceed in the same manner when a general term precedes an enumeration of 
specific examples. In this situation, it is logical to infer that the purpose of providing specific examples from within a broad 
general category is to remove any ambiguity as to whether those examples are in fact included in the category.24 


La Forest J. here makes an important point, namely, not every enumeration of specifics that is linked to a more 
general term is meant to limit the scope of that general term. Sometimes the enumeration of specifics has a 
different purpose, such as removing doubt respecting the scope of the provision or expanding its scope by adding 
specifics that would not ordinarily be included in the general term. Sometimes the purpose is simply to provide 
examples. To determine why a given list of specifics has been included, the provision must be analyzed with care.
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§8.77 It is arguable, however, that in carrying out such an analysis the fact that the list follows rather than precedes 
the general description to which it is linked is not conclusive. The important factor here is not so much word order 
as the meaning of the words used to introduce the list of specific terms and to link them to the general category. 
The relationship between the specifics listed and the general category is also important.


§8.78 La Forest J. himself draws attention to these factors when he notes that the word "including" ("notamment" in 
French) is used to introduce the list of specifics in the standard mortgage clause. In legal drafting, he writes, 
"including" is normally used as a term of extension, "designed to enlarge the meaning of preceding words, and not 
to limit them".25 La Forest J. also analyzes the enumerated specifics and their relation to the general words. He 
finds that the specific matters listed in the clause amount to a list of the most serious risks facing an insurer, those 
that an insurer would be most anxious to avoid. Given this common denominator, he concludes that the purpose of 
the list is to anticipate potential disagreement and nip it in the bud. It is arguable that these factors, more than the 
order of the words, justify the conclusion that the limited class rule is inapplicable in these circumstances.


Grammatical structure


§8.79 Grammatical structure. In deciding whether the limited class rule is applicable, attention must be paid to the 
grammatical structure of the provision in question. In Conseil scolaire francophone de la Colombie-Britannique v. 
British Columbia,26 the Supreme Court of Canada had to decide whether French language documents introduced 
into evidence in an application before a British Columbia court were "proceedings" within the meaning of a 1731 Act 
that was received into British Columbia law in 1858. The appellants relied on the limited class rule to urge a narrow 
interpretation of the term. The majority rejected their approach on the following grounds:


 … First, I would question whether the limited class presumption should apply where the item at issue appears to be 
separated from the main list. … In this case, the relevant passages from the 1731 Act should be considered to form three 
distinct groups that are separated from one another by the word "and": 


 (1) all Writs, Process and Returns thereof, and Proceedings thereon 


 (2) all Pleadings, Rules, Orders, Indictments, Informations, Inquisitions, Presentments, Verdicts, Prohibitions, 
Certificates, and all Patents, Charters, Pardons, Commissions, Records, Judgments, Statutes, Recognizances, Bonds, 
Rolls, Entries, Fines and Recoveries, and all Proceedings relating thereunto 


 (3) all Proceedings of Courts Leet, Courts Baron and Customary Courts, and all Copies thereof, and all Proceedings 
whatsoever 


 Each of these groups has two parts: a list of documents or courts and a general clause about 'Proceedings'. It is not clear 
to me that the references to proceedings should be taken to be part of the lists in question, given that for each group, the 
last two items of the list are separated by the conjunction 'and' (e.g. 'all Writs, Process and Returns thereof'), which 
precedes an 'and' that separates the clause about proceedings from the list (e.g. 'and Proceedings thereon'). 


 Second, the general word 'Proceedings' is never used in isolation, but always forms part of an expression such as 
'Proceedings thereon' or 'Proceedings relating thereunto'. These expressions convey an intention to include not just specific 
documents, but also any actions taken in relation to them.27 


§8.80 In Nanaimo (City) v. Rascal Trucking Ltd.,28 the Supreme Court of Canada had to interpret s. 936(1) of British 
Columbia's Municipal Act.


 936(1) The council may declare a building, structure or erection of any kind, or a drain, ditch, watercourse, pond, surface 
water or other matter or thing, in or on private land or a highway, or in or about a building or structure, a nuisance, and may 
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direct and order that it be removed, pulled down, filled up or otherwise dealt with … 


Counsel for the municipality wanted to read the provision this way:


 The council may declare 


 (a) a building, structure or erection of any kind, or 


 (b) a drain, ditch, watercourse, pond, surface water or 


 (c) other matter or thing 


 … a nuisance … 


On this reading, the provision empowered the municipality to declare a nuisance in three categories, one of them 
broadly described as "other matter or thing". Since the specific items set out in paragraphs (a) and (b) do not belong 
to a single specific class, the limited class rule could not be invoked to narrow the scope of the words in paragraph 
(c). Thus, the municipality could declare virtually anything a nuisance. Counsel for the trucking company argued 
that, properly construed, the provision allowed for the declaration of nuisances in two categories only:


 The council may declare 


 (a) a building, structure or erection of any kind, or 


 (b) a drain, ditch, watercourse, pond, surface water or other matter or thing 


 … a nuisance … 


On this reading, the limited class rule could apply to narrow the words "other matter or thing" to matter or things 
containing water. The Court opted for a variation of the second reading. Major J. wrote:


 It is my opinion that the legislature, by including the phrase "or other matter or thing", did not intend to expand the scope of 
s. 936 to allow municipalities to declare almost anything to be a nuisance. I accept the respondent's submission that to 
construe that phrase as creating a third class of potential nuisance would effectively negate the purpose of including rather 
specific preceding language. 


 The phrase "or other matter or thing" extends the two classes of nuisances outlined before it, that is constructed or erected 
things, and watercourses. This interpretation follows from both a purposive interpretation and the application of the ejusdem 
generis limited class rule.29 


§8.81 In Major J.'s view, if the municipality could declare any matter or thing to be a nuisance, first there would be 
no point in referring to structures, watercourses and the like and second, the municipality would exercise unduly 
broad and potentially arbitrary power. The solution here was to read down the section by (in effect) adding the word 
"similar" before the words "matter or thing":


 The council may declare 


 (a) a building, structure or erection of any kind, or 


 (b) a drain, ditch, watercourse, pond, surface water or 


 (c) other [similar] matter or thing 
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 … a nuisance … 


The reasoning in the Rascal Trucking case does not fit comfortably within traditional limited class reasoning. It relies 
not on the formal prerequisites for applying the limited class rule, but rather on the underlying principles and 
concerns.


Rebuttal


§8.82 Rebuttal. The courts often caution that the limited class rule is not a rule of law. It is merely an application of 
the contextual principle, which may serve as a starting point for analysis but should not be considered conclusive. 
As Duff J. said in Johnston v. Canadian Credit Men's Trust Assn.:


 The rule is a working rule of construction which, properly applied, is of assistance in elucidating the intention of the 
legislature; although there is too much reason to think that sometimes the result of applying it has been to override that 
intention.30 


Even though the conditions for applying the rule are present, it may be inappropriate to do so given the legislature's 
purpose, other features of the context or some overriding principle or policy.


§8.83 A court may also refuse to apply the limited class rule where it discerns a reason for the list of specific items 
other than a desire to limit the subsequent general words. In Skinner & Co. v. Shew & Co.,31 for example, the Court 
was concerned with a provision in British patent legislation which dealt with threats to bring a legal action for 
infringement of patent rights. Under the Act the victim of such threats could seek a restraining order where the 
threats were made "by circulars, advertisements or otherwise". The issue for the Court was whether the provision 
applied to threats made in a private letter. At first glance the prerequisites for applying the limited class rule appear 
to be satisfied. The specifics listed in the provision, namely "circulars" and "advertisements", share a common 
feature, namely, they are both written notices addressed to the public at large. The class of such notices is narrower 
in scope than the general term "otherwise" but it is not so narrow that there is nothing left to which the term can 
apply. Other examples of such notices include coupons or announcements in a newspaper.


§8.84 Despite these "ideal conditions", the court refused to apply the rule. It first drew attention to the purpose of 
the provision, which was to ensure that threats of patent actions could not be used as a tool of intimidation in 
business. If the term "otherwise" were limited in the suggested way, much of this purpose would be lost. The Court 
then considered the reason for including a specific reference to circulars and advertisements in the provision. 
Bowen L.J. wrote:


 What is the explanation of the insertion of the words "circulars or advertisements"? I think it is rather to enlarge the words 
"or otherwise," than to cut them down. It might well be doubted whether a threat which was not addressed to a particular 
person, or to a particular customer, could be said to be a threat if it was couched in the general form of an advertisement … 
or a circular … The statute says circulars and advertisements nevertheless may contain threats, and uses those words "or 
otherwise" so as to sweep into its net every kind of threat.32 


Bowen L.J. here draws attention to a common drafting dilemma. A drafter who relies on broad general language, 
not qualified or illustrated by specifics of any sort, runs the risk of the courts refusing to give effect to the language 
because it is not precise or explicit enough. Particularly if the legislation can be said to interfere with private rights, 
the courts may insist on precise wording. In anticipation of this response, a drafter may be tempted to include 
specific illustrations or examples in a provision, along with the general words. The purpose is not to narrow the 
general words, but rather, as Bowen L.J. suggests, to disarm doubt and prevent the possibility of too narrow an 
interpretation. The danger is that the court will point to the specific examples or illustrations and invoke the limited 
class rule, thus defeating the drafter's hopes and the law-maker's intention.
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§8.85 A court may also refuse to apply the limited class rule where it is convinced that the legislature meant to 
establish not one but two or several classes. In Eggers v. College of Dental Surgeons (British Columbia),33 for 
example, the Court was asked to apply the rule to a provision from the Code of Ethics of the British Columbia 
College of Dental Surgeons which read:


 A dentist who commits any act of immorality, indecency or dishonesty or any other act involving abuse of the professional 
relationship in which he stands to a patient, is liable to have his name erased from the register. 


Given this wording it would be possible to formulate a class based on the specific items mentioned, but narrower in 
scope than the general description which follows. The Court, however, was unwilling to apply the rule. Norris J.A. 
said:


 On consideration, this Court is of opinion that the words "or any other act involving abuse of the professional relationship" 
are not ejusdem generis with the words "any act of immorality, indecency or dishonesty". Our opinion is that … the first 
three classes form one category of unprofessional acts and the "other" acts involving abuse of the professional relationship 
form a second category.34 


According to this analysis, the legislation creates two categories of acts: (1) those considered wrongful if done by 
members of the community at large and (2) those considered wrongful only if done by professionals to their clients. 
There is no reason why either should be used to limit the scope of the other. Given the purpose of the legislation, to 
control harmful conduct by dentists, it is plausible that the legislature would seek to discourage wrongdoing of every 
sort.


§8.86 It was also relevant that the general words which the defendant hoped to limit, namely, "other acts involving 
abuse of the professional relationship", are not unduly vague. Taken by themselves they constitute an adequately 
defined and appropriately limited class of acts. Their unqualified application would not lead to inappropriate or 
unacceptable consequences. If a class is already appropriately limited, there may be little justification for applying 
the limited class rule.
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Summary: 


Appeal from an order of a chambers judge dismissing the appellants’ petition for 
judicial review of a decision of the Environmental Appeal Board. In its decision, the 
Board dismissed an appeal from an order that the power produced at five separate 
power plants should be combined as if they were one power plant for the purposes 
of calculating water rentals payable. The five water licences had been in the names 
of five limited partnerships, each of which had the same general partner, but they 
were put in the name of the general partner by the Ministry of Forest, Lands and 
Natural Resource Operations when it learned that the Crown leases for the lands 
appurtenant to the licences were registered in the name of the general partner.  The 
Board held that the licences were properly in the name of the general partner.  
Held: Appeal dismissed, Hunter J.A. dissenting.  Majority (per Tysoe J.A. and 
Willcock J.A.): The Board performed reasonable statutory interpretation, its decision 
was reasonable in light of the legal principles surrounding limited partnerships and 
its decision did not contain contradictory reasoning.  There was nothing 
unreasonable in the Board’s decision-making process, and the decision fell within a 
range of possible, acceptable outcomes.  Dissent (per Hunter J.A.): The dissenting 
judge would have allowed the appeal on the basis that the Board’s conclusion that 
limited partnerships could not hold water licences in their names was based on an 
unreasonable interpretation of the governing statute. 
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Reasons for Judgment of the Honourable Mr. Justice Tysoe: 


Introduction 


[1] This is an appeal from an order of a chambers judge dismissing the 


appellants’ petition for judicial review of a decision of the Environmental Appeal 


Board (the “Board”) dated December 8, 2015 and indexed under numbers 2014-


WAT-002(a) to 2014-WAT-007(a) (the “Board’s Decision”).   


[2] The Board dismissed an appeal by the appellants from an order dated 


December 17, 2013 made by the Comptroller of Water Rights, Ministry of Forest, 


Lands and Natural Resource Operations (the “Ministry”) that the power produced at 


five separate power plants should be combined as if they were one power plant for 


the purpose of calculating water rentals payable to the Province of British Columbia.  


This results in water rental rates that are 4.7 times higher than if the power plants 


were treated as separate projects, and we are advised that this extra rental rate 


amounts to approximately $1.5 million a year. 


[3] The chambers judge found it was not established the Board’s Decision was 


unreasonable.  The appellants appeal the dismissal of their petition, saying the 


Board’s Decision was manifestly unreasonable in its analytical approach and in its 


result. 


[4] For the reasons that follow, I would dismiss the appeal. 


Background 


[5] The five power projects are located on separate streams in the Ministry’s 


South Coast Region.  As they are all located on Crown land, their operation requires 


Crown land tenures under the Land Act, R.S.B.C. 1996, c. 245, and water licences 


issued by the Crown under the Water Act, R.S.B.C. 1996, c. 483 (now called the 


Water Users’ Communities Act by virtue of s. 197 of the Water Sustainability Act, 


S.B.C. 2014, c. 15, effective February 29, 2016).   
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[6] The former owners of the five projects, including a company called 


Cloudworks Energy Inc., initially developed the projects and applied, between 2004 


and 2006, for water licences.  Land tenures were issued in the form of licences of 


occupation that permitted non-exclusive use and occupancy of the Crown land for 


site exploration and preparation.  Ultimately, title was raised in the Land Title Office 


with the Crown as the registered owner and long-term leases, granted by the Crown, 


registered against the respective titles.   


[7] As of February 28, 2007, each of five limited partnerships, having been 


formed in accordance with the Partnership Act, R.S.B.C. 1996, c. 348 (individually a 


“Limited Partnership” and collectively the “Limited Partnerships”), entered into an 


agreement with Harrison Hydro Inc., the named general partner of each of the 


Limited Partnerships (the “General Partner”).  The Limited Partnerships and the 


General Partner are named as the appellants in this appeal. 


[8] The agreements contained a provision that no limited partner was entitled to 


take part in the management or control of the Limited Partnership’s business, and 


set out the nature of the businesses of the Limited Partnerships to be the 


development, construction, ownership and operation of a run-of-the-river 


hydroelectric project on the respective streams, and the sale of the power to British 


Columbia Hydro.  Each of the agreements set out the powers of the General 


Partner, including the power to carry on the business of the Limited Partnership and 


the power to acquire and hold property for the benefit of the Limited Partnership, 


with legal title to be held by the General Partner or other persons as nominees, 


agents and bare trustees for the Limited Partnership. 


[9] The General Partner also entered into a trust agreement in respect of each 


Limited Partnership.  It provided that the General Partner held title to the Limited 


Partnership’s property as bare trustee for the sole use, benefit and advantage of the 


Limited Partnership, had no beneficial interest in the Limited Partnership’s property 


and would be only acting as agent for the Limited Partnership in dealing with the 


Limited Partnership’s property. 
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[10] Following the creation of the Limited Partnerships, the water licences and 


environmental approvals were transferred from Cloudworks Energy Inc. into the 


names of the Limited Partnerships.  After title to the land was raised, long-term 


leases were granted by the Crown in 2008 and 2009 to the General Partner and the 


leases were registered in the Land Title Office. 


[11] Up until 2013, the Ministry invoiced each Limited Partnership separately for 


the water rental charges of its respective project.  The output of the five projects was 


not combined for the purpose of calculating the charges.  During this time, it appears 


the Ministry was under the impression the Crown land tenures were held by the 


Limited Partnerships – in a letter dated October 7, 2009 to three of the Limited 


Partnerships advising them that the water licences had been updated to show them 


(rather than Cloudworks Energy Inc.) as the holders of the licences, the 


representative of the Ministry stated that the information received by the Ministry 


indicated that the Crown land tenures for each of the powerhouses were in the 


names of the respective Limited Partnerships.  


[12] Commencing in 2012 and continuing into 2013, a technician with the Ministry 


undertook a review of water licences “to ensure that clauses of water licences 


describing land appurtenant to a particular licence matched the land tenures on 


which the beneficial use of water diverted under that licence was occurring”.  When 


she found inconsistencies in respect of land tenures recorded in the land title 


system, she checked Land Title Office records.  This review disclosed that while the 


water licences for the five projects were in the names of the Limited Partnerships, 


the leases registered in the Land Title Office were all in the name of the General 


Partner. 


[13] As a result of this review, the Ministry adjusted its records to name the 


General Partner as the licensee under each of the five licences.  In the spring and 


summer of 2013, the Ministry notified the Limited Partnerships of the amendments to 


the water licences and began billing for the water rentals on an aggregate basis 
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(beginning with two of the projects and eventually including all five projects in the 


aggregate billing). 


[14] In March 2013, the Senior Vice President, Western Region, of Innergex 


Renewable Energy Inc., which indirectly owned 50.0024% of each of the Limited 


Partnerships, wrote to the Ministry on behalf of two of the Limited Partnerships 


advising that the invoices would be paid under protest.  In a further letter in August 


2013, he stated that the leases were registered in the name of the General Partner 


“in trust for the benefit of” the respective Limited Partnership “solely because the BC 


land title system does not permit the registration of an interest in land in the name of 


a limited partnership”. 


[15] In the fall of 2013, legal counsel for the General Partner and the Limited 


Partnerships made written submissions to the Comptroller of Water Rights that the 


five water licences should be in the names of the respective Limited Partnerships.  


On December 17, 2013, the Comptroller issued an order concurring with the 


decision of the Ministry to transfer the water licences into the name of the General 


Partner based on the recorded land tenures and concluding that the billing of the 


General Partner as a single licensee for the five projects was in accordance with the 


Water Act and the Water Regulation, B.C. Reg. 204/88 (repealed by B.C. Reg. 


36/2016 effective February 29, 2016).  The appellants appealed the order to the 


Board. 


The Water Act 


[16] The Board’s Decision set out numerous provisions of the Water Act and the 


Water Regulation, but I will only reproduce the ones relevant to this appeal. 


[17] Regulation 16(4) authorized the rental charges for each calendar year based 


on, among other things, “the total of the output from all power developments owned 


or operated by a single licensee during the preceding calendar year”. 
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[18] Section 7 of the Act provided that a water licence could be issued to, 


among others, an owner of land or a mine.  Section 1 contained the following 


definitions: 


“owner” means a person entitled to possession of any land, mine or 
undertaking in British Columbia, and includes a person who has a substantial 
interest in the land, mine or undertaking; 


* * * 


“person” includes a firm, association or syndicate;  


[19] Section 16(1) provided that a licence that was made appurtenant to land 


passed with a conveyance or other disposition of the land.  Section 16(2) required a 


person conveying or otherwise disposing of such land to give written notice of the 


conveyance or other disposition to the comptroller or regional water manager. 


[20] Section 5(c) provided that a licence entitled its holder to construct, maintain 


and operate the works authorized under the licence for the diversion, storage, 


distribution and use of the water or the power produced from it.  Section 21(1) 


required a licensee to exercise reasonable care to avoid damaging land, trees and 


other property and to make full compensation to the owners for damage or loss 


resulting from the works.  Subject to that limitation, s. 21(2) authorized a licensee to 


remove trees, rocks and other things that endangered the licensee’s works. 


[21] Section 25 provided that the abandonment or cancellation of a licence did not 


relieve the owner of the land to which the licence was appurtenant of liability for 


damage resulting from the works. 


The Board’s Decision 


[22] The Board addressed four issues in its decision.  Only one of the Board’s four 


conclusions is challenged on this appeal; namely, the second issue of whether the 


water licences for the five projects should be in the name of the General Partner.  


However, the Board’s reasoning on the first issue is relevant because the appellants 
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say the Board’s conclusion on the second issue is inconsistent with its reasoning on 


the first issue. 


[23] The first issue was whether the concurrence of the Comptroller of Water 


Rights with the transfer of the water licences from the names of the Limited 


Partnerships to the name of the General Partner was an “order” that needed to have 


been appealed within the 30-day appeal period set out in s. 92 of the Water Act.  


The Board found that a conveyance or disposition of the lands appurtenant to the 


water licences occurred when the Crown raised title to the lands and replaced the 


licences of occupation with Crown leases in the name of the General Partner.  As a 


result, s. 16(1) of the Water Act operated to have the licences pass to the General 


Partner with this conveyance or other disposition, and the regional office was merely 


correcting the Ministry’s records to reflect the operation of s. 16(1). 


[24] The Board therefore concluded that the Comptroller’s concurrence with the 


licences being in the name of the General Partner was not an appealable order.  


This made it unnecessary for the Board to consider the second issue but it did “out 


of an abundance of caution and for greater certainty”.  The reason this conclusion is 


not directly at issue on the appeal is because it was conceded by the Comptroller 


before the judicial review judge that the conclusion was unreasonable.  As a result, 


the Board’s decision on the second issue became the important one. 


[25] The Board began its analysis on the second issue by noting that a key issue 


was whether each Limited Partnership fell within the definition of “owner” in the 


Water Act so that it could be issued a licence under s. 7 of the Act.  The Board 


looked at dictionary definitions of the words “entitle” and “firm”, and found that a 


limited partnership is not barred from acquiring a water licence if it can qualify as a 


licensee under the Act by being an owner entitled to possession of the appurtenant 


land. 


[26] The Board next considered the phrase “and includes a person who has a 


substantial interest in the land” in the definition of “owner” in s. 1 of the Act.  The 
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Board concluded that, as a result of the words “and includes” at the beginning of the 


phrase, the substantial interest had to be one that entitled the person to possession 


of the appurtenant land. 


[27] The Board referred to ss. 5(c), 21(1) and 21(2) of the Act, and found that the 


rights and obligations under these sections could only be carried out by a person 


entitled to physical possession, occupancy and control of the appurtenant land.  


[28] The Board reviewed the provisions of the limited partnership agreements and 


concluded that only the General Partner could exercise the rights of a licensee and 


undertake the obligations of a licensee.  It found that the limited liability of the limited 


partners pointed to the General Partner being the licensee for the purposes of ss. 21 


and 25 of the Act. 


[29] The Board found the Limited Partnership’s beneficial interest in the 


appurtenant land was insufficient to constitute a “substantial interest” within the 


meaning of the definition of “owner” because only the General Partner had 


possession, occupancy and control of the lands. 


[30] The Board summarized its findings as follows: 


[159] The Panel finds that Harrison, as the general partner, qualifies as an 
“owner” within the meaning of the Water Act, as it holds legal title of the 
Crown lease, and Harrison is the only person with a substantial interest in 
land for the purposes of the Water Act. Harrison is the holder of the leases to 
the Crown land where the powerhouses are located, and the arrangements in 
the Limited Partnership Agreement provide only Harrison with the ability to 
exercise possession and control of the appurtenant lands, and the ability to 
exercise the rights and undertake the responsibilities of a licensee under the 
Water Act. Therefore, the Panel finds that Harrison is the “owner” of the 
appurtenant land for the purposes of the Water Act, and is the proper 
licensee of the subject water licences.  


[31] The appellants petitioned to the Supreme Court of British Columbia for judicial 


review of the Board’s Decision. 
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The Chambers Judge’s Decision 


[32] In his reasons for judgment (indexed as 2017 BCSC 320), the chambers 


judge who heard the judicial review petition canvassed the facts and then addressed 


the appropriate standard of review.  As the Administrative Tribunals Act, S.B.C. 


2004, c. 45, was not applicable, he looked to the common law jurisprudence 


developed in Dunsmuir v. New Brunswick, 2008 SCC 9, and subsequent decisions, 


and he concluded the appropriate standard of review was the reasonableness 


standard. 


[33] In discussing the positions of the parties, the judge referred to the argument 


of the appellants that the Board’s flawed reasoning was demonstrated by the fact 


that another limited partnership (Douglas Creek Limited Partnership) continues to 


hold a water licence in its name, with the only difference being that the land 


appurtenant to its licence is located on the Douglas Indian Reserve No. 8, and the 


Indian Lands Registry was prepared to register a lease in favour of the limited 


partnership.  The judge stated that he did not find this to be a relevant consideration.   


[34] In applying the reasonableness standard, the judge found the appellants’ 


interpretation of whether they have a “substantial interest” in the land or are “entitled 


to possession” of the land to be a reasonable interpretation.  However, he held that 


the appellants had to meet the “high hurdle” of showing that the Board’s 


interpretation was not reasonable.  He concluded he was unable to find the Board’s 


Decision to be unreasonable.  Accordingly, he dismissed the petition.  


Discussion 


a)  Standard of Review 


[35] On appeal, the appellants do not challenge the chambers judge’s conclusion 


that the appropriate standard of review to be applied to the Board’s Decision is one 


of reasonableness.  I will briefly refer to some of the leading authorities discussing 


the content of this standard. 
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[36] The seminal decision in this area is Dunsmuir, which decided that the two 


previous reasonableness standards of review (reasonableness simpliciter and patent 


unreasonableness) should be combined into one reasonableness standard.  


Justices Bastarache and LeBel set out the meaning of the revised reasonableness 


standard: 


[47] Reasonableness is a deferential standard animated by the principle 
that underlies the development of the two previous standards of 
reasonableness: certain questions that come before administrative tribunals 
do not lend themselves to one specific, particular result.  Instead, they may 
give rise to a number of possible, reasonable conclusions.  Tribunals have a 
margin of appreciation within the range of acceptable and rational 
solutions.  A court conducting a review for reasonableness inquires into the 
qualities that make a decision reasonable, referring both to the process of 
articulating the reasons and to outcomes.  In judicial review, reasonableness 
is concerned mostly with the existence of justification, transparency and 
intelligibility within the decision-making process.  But it is also concerned with 
whether the decision falls within a range of possible, acceptable outcomes 
which are defensible in respect of the facts and law. 


Thus, there are components to the reasonableness standard.  First, the tribunal’s 


decision-making process must be reasonable in terms of justification, transparency 


and intelligibility.  Second, the outcome of the decision must fall within a range of 


possible, acceptable outcomes which are defensible in respect of the facts and the 


law.  


[37] Justices Bastarache and LeBel went on to discuss the meaning of deference: 


[48] … What does deference mean in this context?  … deference imports 
respect for the decision-making process of adjudicative bodies with regard to 
both the facts and the law. … We agree with David Dyzenhaus where he 
states that the concept of “deference as respect” requires of the courts “not 
submission but a respectful attention to the reasons offered or which could be 
offered in support of a decision”: “The Politics of Deference: Judicial Review 
and Democracy”, in M. Taggart, ed., The Province of Administrative Law 
(1997), 279, at p. 286 (quoted with approval in Baker [Baker v. Canada 
(Minister of Citizenship and Immigration, [1999] 2 S.C.R. 817], at para. 65, 
per L’Heureux-Dubé J.; Ryan [Law Society of New Brunswick v. Ryan, 2003 
SCC 20], at para. 49). 


See also Newfoundland and Labrador Nurses’ Union v. Newfoundland and Labrador 


(Treasury Board), 2011 SCC 62 at paras. 12 to 16.  
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[38] The decision in McLean v. British Columbia (Securities Commission), 2013 


SCC 67, is informative with respect to the interpretation by administrative tribunals of 


their home statutes.  Mr. Justice Moldaver addressed the situation of legislation that 


is susceptible to multiple reasonable interpretations and posed the question of who 


is better positioned to decide among the competing reasonable interpretations: 


[33] The answer, as this Court has repeatedly indicated since Dunsmuir, is 
that the resolution of unclear language in an administrative decision maker’s 
home statute is usually best left to the decision maker.  That is so because 
the choice between multiple reasonable interpretations will often involve 
policy considerations that we presume the legislature desired the 
administrative decision maker — not the courts — to make.  Indeed, the 
exercise of that interpretative discretion is part of an administrative decision 
maker’s “expertise”. 


[Emphasis in original.] 


[39] Mr. Justice Moldaver went on to caution that there will not always be multiple 


reasonable interpretations: 


[38] It will not always be the case that a particular provision permits 
multiple reasonable interpretations.  Where the ordinary tools of statutory 
interpretation lead to a single reasonable interpretation and the administrative 
decision maker adopts a different interpretation, its interpretation will 
necessarily be unreasonable — no degree of deference can justify its 
acceptance; see, e.g., Dunsmuir, at para. 75; Mowat [Canada (Canadian 
Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53], at 
para. 34.  In those cases, the “range of reasonable outcomes” (Canada 
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, 
at para. 4) will necessarily be limited to a single reasonable interpretation — 
and the administrative decision maker must adopt it. 


[40] The appellants say that where the ordinary tools of statutory interpretation 


preclude a particular interpretation of the Water Act, the acceptance of such an 


interpretation is unreasonable because it will be outside the range of possible, 


defensible outcomes. 


b)  Limited Partnerships 


[41] Although the literature suggests that limited partnerships may have existed at 


common law hundreds of years ago, they are now creatures of statute in Canada.  


The concept of limited partnerships is discussed in Alison R. Manzer, A Practical 
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Guide to Canadian Partnership Law, loose-leaf (updated to December 2014) 


(Aurora, Ont.: Canada Law Book, 1994) at pp. 9-10 and 9-11: 


The limited partnership is a relatively modern concept, evolving essentially 
during the 20th century.  The limited partnership combines the limited liability, 
shareholder-type contribution, in the relationship of a limited partner to the 
remaining partners, with many of the concepts of a general partnership.  The 
purpose behind the development of the limited partnership assists in 
understanding the evolution of the statutory entity.  The limited partnership 
was designed to facilitate the raising of capital, while maintaining the 
partnership structure required for many enterprises, resulting in a 
combination of legal concepts.  A limited partnership, like a corporation, can 
only be formed by statutory compliance, taking its existence from the filing of 
a statutory declaration and from the powers stated in the statute.  It is often 
confusing that the limited partnership is similar to the corporation, which also 
takes its powers from statutory authority, because limited partnerships 
legislation encompasses the concept of general partnership powers for the 
undertaking of business. 


Limited partnerships became popular in Canada in the 1970s and 1980s because 


losses could be flowed through to the limited partners and offset against their 


income from other sources for tax purposes (Lyle R. Hepburn & William J. Strain, 


Limited Partnerships, loose-leaf (updated to May 2016) (Toronto: Carswell, 1983) at 


p. 1-1). 


[42] The British Columbia legislation dealing with limited partnerships is found in 


Part 3 of the Partnership Act.  A limited partnership must consist of one or more 


general partners and one or more limited partners (s. 50).  A limited partnership is 


formed by filing with the registrar of companies a certificate containing prescribed 


information (s. 51).  A limited partner may contribute money and other property to 


the limited partnership, but not services (s. 55(1)).  A limited partner’s interest in the 


limited partnership is personal property (s. 55(2)). 


[43] A general partner has the same rights and powers and is subject to the same 


liabilities as a partner in a general partnership but does not have the authority to do 


certain specified things, including possessing limited partnership property for other 


than a partnership purpose (s. 56(c)).  A limited partner is only liable for the amount 


of property he or she contributes or agrees to contribute to the limited partnership 
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(s. 57) but is liable as a general partner if he or she takes part in the management of 


the business (s. 64).  The Supreme Court is given the authority to charge the interest 


of a limited partner with payment of a monetary judgment but property of the limited 


partnership may not be disposed of in order to obtain the release of the charge 


(s. 76).  It is not necessary to name any of the limited partners in a legal proceeding 


against a limited partnership (s. 77). 


[44] Part 3 of the Partnership Act is similar to the Ontario legislation, the Limited 


Partnerships Act, R.S.O. 1990, c. L.16.  There are three Ontario decisions which are 


useful in understanding limited partnerships.  The first is Lehndorff General Partner 


Ltd., Re (1993), 9 B.L.R. (2d) 275, 17 C.B.R. (3d) 24 (Ont. Gen. Div.), which 


considered whether a stay pursuant to the inherent jurisdiction of the court should be 


granted in respect of limited partnerships at the same time as a stay under the 


Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, was granted in 


respect of the property of related corporations.  In the course of his decision, 


Mr. Justice Farley made the following general comments about limited partnerships 


at 38–40 (C.B.R.): 


A limited partnership is a creation of statute, consisting of one or more 
general partners and one or more limited partners. The limited partnership is 
an investment vehicle for passive investment by limited partners. It in 
essence combines the flow through concept of tax depreciation or credits 
available to “ordinary” partners under general partnership law with limited 
liability available to shareholders under corporate law. … A general partner 
has all the rights and powers and is subject to all the restrictions and liabilities 
of a partner in a partnership. In particular a general partner is fully liable to 
each creditor of the business of the limited partnership. The general partner 
has sole control over the property and business of the limited partnership: 
see Ontario LPA ss. 8 and 13. Limited partners have no liability to the 
creditors of the limited partnership’s business; the limited partners’ financial 
exposure is limited to their contribution. The limited partners do not have any 
“independent” ownership rights in the property of the limited partnership. The 
entitlement of the limited partners is limited to their contribution plus any 
profits thereon, after satisfaction of claims of the creditors. ...  


* * * 


It appears that the preponderance of case law supports the contention 
that contention [sic] that a partnership including a limited partnership is not a 
separate legal entity. See Lindley on Partnership, 15th ed. (1984), at p. 33-5; 
Seven Mile Dam Contractors v. R. in Right of British Columbia (1979), 13 
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B.C.L.R. 137 (S.C.) affirmed (1980) 25 B.C.L.R. 183 (C.A.) and “Extra-
Provincial Liability of the Limited Partner”, Brad E. Milne, (1985) 23 Alta. Law 
Rev. 345, at p. 350-1. …  


It appears to me that the operations of a limited partnership in the 
ordinary course are that the limited partners take a completely passive role 
(they must or they will otherwise lose their limited liability protection which 
would have been their sole reason for choosing a limited partnership vehicle 
as opposed to an “ordinary” partnership vehicle). … The limited partners 
leave the running of the business to the general partner and in that respect 
the care, custody and the maintenance of the property, assets and 
undertaking of the limited partnership in which the limited partners and the 
general partner hold an interest. The ownership of this limited partnership 
property, assets and undertaking is an undivided interest which cannot be 
segregated for the purpose of legal process. ...  


These comments were quoted with approval in the other two Ontario cases to which 


I will be referring. 


[45] The second decision is Kucor Construction & Developments & Associates v. 


Canada Life Assurance Co. (1998), 41 O.R. (3d) 577, 167 D.L.R. (4th) 272 (C.A.).  


In my opinion, this is an important case because it dealt with the ability of a limited 


partnership to hold property.  At issue was whether a mortgage granted by a limited 


partnership could be prepaid pursuant to a statutory provision entitling mortgagors 


other than corporations to prepay long-term mortgages after the expiration of five 


years.  The Ontario Court of Appeal agreed with the application judge that the 


mortgage could not be prepaid because the limited partnership was not a legal entity 


capable of holding title to real property or granting a mortgage, and the mortgage 


must be taken to have been granted by the general partner, a corporation which was 


not entitled to take advantage of the statutory provision.   


[46] Mr. Justice Borins first concluded that the application judge was correct in 


holding that a limited partnership is not a legal entity.  In that regard, he relied, in 


part, on the statement in R.C.P. Banks, Lindley & Banks on Partnership, 17th ed., 


(Sweet & Maxwell, 1995) at 864 that “[a] limited partnership is not a legal entity like a 


limited company but a form of partnership with a number of special characteristics 


introduced by the Limited Partnerships Act 1907”.  He also made the point that, if the 


Legislature had intended to make a limited partnership a legal entity, it would have 
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included a provision similar to the one found in corporate statutes declaring that a 


corporation has the capacity and powers of a natural person.  


[47] After quoting most of the above passage from Lehndorff, Borins J.A. pointed 


out distinctions between general partnerships and limited partnerships: 


[31] … The first distinction is that in a general partnership all of the 
partners are liable for the obligations of the partnership, whereas in a limited 
partnership the general partner is fully liable for partnership obligations, with 
the financial exposure of limited partners being limited to their contributions to 
the partnership. The second distinction is that in a general partnership any 
partner can conduct the usual business of the partnership, whereas in a 
limited partnership the limited partners are passive and the general partner 
manages and controls the business of the partnership. 


[48] He continued with the following conclusion: 


[33] It follows, therefore, from the statutory characteristics of a limited 
partnership that if its management and control are the exclusive responsibility 
of the general partner, who derives its powers from the Limited Partnerships 
Act, it is through the general partner that a limited partnership acquires and 
conveys title to real property. … 


[49] He concluded that although the mortgage on its face had been granted by the 


limited partnership, it was in law granted by the general partner which, being a 


corporation, was not entitled to rely on the statutory provision permitting prepayment 


of a long-term mortgage after five years. 


[50] Before turning to the third Ontario decision, I wish to address two decisions 


relied upon by the appellants on issues decided by Kucor.  First, they point to the 


following passage from Backman v. Canada, 2001 SCC 10, which was dealing with 


a general partnership, for the proposition that a partnership may be viewed as an 


independent entity depending on the context: 


[37] … A partnership can be viewed as either an independent entity or a 
relationship between individuals depending on the context in which it is 
observed.  That a partnership may be considered an entity for some 
purposes is clear from s. 5 of the Ontario Partnerships Act, R.S.O. 1980, 
c. 370, where it is prescribed that for the sake of convenience a partnership 
may be referred to as a “firm” and the name under which it carries on 
business is called the firm name.  Likewise, for income tax purposes, the 
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income from the partnership business is calculated at the firm level.  And 
typically, rules of civil procedure provide for actions against a partnership to 
be commenced and defended using the partnership name, and any order 
made against a partnership may be enforced against the property of the 
partnership, as well as the property of the partners:  J. A. VanDuzer, The Law 
of Partnerships and Corporations (1997), at p. 26.  


[51] With respect, I do not take this passage to stand for the proposition that 


partnerships are legal entities for general purposes.  The fact that a partnership may 


use a firm name does not make it a legal entity.  The B.C. Partnership Act defines 


“firm” as “the collective term for persons who have entered into partnership with one 


another”.  Section 8 of that Act provides that any act done in the firm name is binding 


on the firm and all the partners.  I do not quarrel with the assertion that if a statute, 


like the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) in Backman, treats a 


partnership as if were a legal entity, then it will be regarded as a legal entity for the 


purposes of that legislation.  In the present case, while the definition of “person” in 


the Water Act includes a “firm”, that does not, in my view, mean that it is treating 


partnerships as legal entities.  It simply means that when the word “person” is used 


in the Water Act, it includes a collective of persons who are members of a 


partnership. 


[52] Secondly, the appellants cite Kornfeld v. Intrawest Corp., 2005 BCSC 162, for 


the proposition that partnership law does not recognize a distinction between the 


rights and actions of a partner and the partnership itself with respect to partnership 


property.  One of the submissions made in that case was that an exemption clause 


in a building scheme could not be exercised by a limited partnership because it was 


not an owner of the property in question.  Madam Justice Boyd rejected the 


submission for the following reasons: 


[25] … WMRLP is the owner-developer of Kadenwood.  WMRLP’s general 
partner is Intrawest Corporation.  Legal title to the Kadenwood land is held by 
WMRLP’s general partner Intrawest as nominee, agent and bare trustee for 
and on behalf of WMRLP.  Under partnership law, there is no distinction to be 
drawn between the rights and actions of a partner and the partnership itself 
with respect to the partnership property.  Thus the fact that WMRLP is the 
“Administrator” under the Building Scheme and that title is held by its general 
partner Intrawest, in trust and as agent for WMRLP, is irrelevant.  WMRLP 
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and Intrawest are partners.  WMRLP can act only through Intrawest.  Just as 
only Intrawest can hold title to the lands, only Intrawest can exercise 
WMRLP’s rights under the Building Scheme. … 


I agree with Boyd J.’s statement that there is no distinction between the rights of a 


partner and the partnership in the context of a general partnership.  It seems to me, 


however, that the statement may be questionable in the context of a limited 


partnership in view of s. 55(2) of the Partnership Act, which provides that a limited 


partner’s interest in the limited partnership is personal property.  More importantly, I 


agree with the statement that a limited partnership can act only through its general 


partner, which is consistent with the conclusion in Kucor.   


[53] The third Ontario case is Hudson’s Bay Company v. OMERS Realty 


Corporation, 2016 ONCA 113.  The issue was whether the consent of the landlord 


was required to an assignment of leases which contained provisions that no consent 


was required for an assignment to an affiliate of the existing tenant.  The proposed 


assignment was to be from Hudson’s Bay Company to itself as general partner of a 


limited partnership.  The Ontario Court of Appeal upheld the decision of the 


application judge that there was no need to look beyond the fact that the proposed 


assignments were to the general partner and that no consent was therefore required 


because the transaction fell within the affiliate exception. 


[54] The Court adopted the reasoning of the application judge.  In particular, it 


agreed that a limited partnership is not a legal entity, and it agreed with the following 


two conclusions of the judge: 


[19] First, any property in which a limited partnership has an interest can 
be held only by the general partner. In the case of a lease, there can be no 
assignment of the lease to the limited partnership – it must be assigned to the 
general partner.  


[20] Second, it is not simply a matter of the general partner acquiring legal 
title to the property. The general partner has control over the property and is 
solely responsible for the operations of the limited partnership. The limited 
partner, as a passive investor, is restricted from taking part in the control or 
management of the business. To do otherwise would jeopardise its limited 
partner status. 
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[55] Several propositions come from these authorities.  First, a limited partnership 


is not a legal entity.  Second, a limited partnership acts through its general partner 


(subject to the hypothetical possibility that a limited partner could act contrary to the 


typical provisions of a limited partnership agreement and become involved in the 


management of the limited partnership, in which case he or she would lose the 


protection of limited liability and become the equivalent of a general partner).  Third, 


a general partner has exclusive control of the management of the business of the 


limited partnership and its property.  Fourth, the property of the limited partnership 


can be held only by the general partner. 


c)  Was the Board’s Decision Unreasonable? 


[56] The appellants say the Board’s Decision was unreasonable for several 


reasons.  First, they submit the Board did not conduct a reasonable analysis of the 


manner in which the Water Act should be applied to limited partnerships.  They 


maintain the definitions of “licensee”, “owner” and “person” in the Act should be 


given a broad or permissive reading to permit a wide array of persons to hold water 


licences, and the Board acted unreasonably in interpreting the definitions as limiting 


or exclusionary.  They assert the Board acted illogically by accepting that the word 


“firm” included limited partnerships but then failed to give effect to it, and the Board 


misinterpreted the definition of “owner”.  The appellants argue the Board failed to 


adequately consider the agency and trust relationships between the General Partner 


and each of the Limited Partnerships and failed to focus on the powers and capacity 


of the Limited Partnerships. 


[57] In my opinion, none of these submissions establishes that the Board 


conducted an unreasonable analysis.  The Board reasonably interpreted the 


definitions within the context of the Water Act, and did not give them such a narrow 


interpretation so as to amount to an unreasonable interpretation.  The Board 


accepted that the definition of “firm” included a limited partnership and that a limited 


partnership fell within the definition of “person”.  However, that did not end the 


analysis.  As a result of the definition of “owner”, it was necessary to determine 


20
18


 B
C


C
A


 4
4 


(C
an


LI
I)







Harrison Hydro Project Inc. v. British Columbia 
(Environmental Appeal Board) Page 20 


 


whether each Limited Partnership was a “person entitled to possession of any land, 


mine or undertaking in British Columbia”.  The Board concluded that it was only the 


General Partner which was “entitled to physical possession, occupancy and control 


of the appurtenant land”.  There is nothing illogical or unreasonable about this 


analysis.   


[58] The appellants criticize the Board for using the word “physical” to modify the 


word “possession” and say the Board imposed a requirement of physicality that does 


not exist in the statute.  The Board used the word because it concluded that only a 


“person entitled to physical possession, occupancy and control of the appurtenant 


land” could carry out the rights and obligations of a licensee under ss. 5(c), 21(1) 


and 21(2) of the Water Act.  Hence, the Board interpreted the word “possession” as 


meaning physical possession (as opposed to constructive possession) when 


determining its meaning within the context of the entire Water Act and considering 


the scheme and object of the Water Act.  In my opinion, the Board did not impose a 


requirement not found in the Act, but simply interpreted the word “possession” in 


accordance with accepted principles of statutory interpretation (see Rizzo & Rizzo 


Shoes Ltd. (Re), [1998] 1 S.C.R. 27 at para. 21). 


[59] The appellants also criticize the Board’s interpretation of the phrase “includes 


a person who has a substantial interest in the land, mine or undertaking” in the 


definition of “owner”.  The Board held this phrase was subject to the preceding 


phrase requiring the person to be entitled to possession of any land, mine or 


undertaking.  The appellants say this interpretation is unreasonable because the 


Board departed from the ordinary tools of statutory interpretation, which dictate that 


the word “includes” occurring subsequent to the word “means” in a statutory 


definition is intended to enlarge rather than limit the meaning of the preceding words. 


[60] I do not dispute that the use of the word “includes” in such a definition may, in 


a particular case, be intended to enlarge the meaning of the preceding words, but I 


do not accept it to be an inviolable principle that applies in all circumstances 


irrespective of the context and the scheme of the statute.  It can also be used as a 
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drafting method of clarifying the definition or listing illustrations.  For example, in 


Entertainment Software Association v. Society of Composers, Authors and Music 


Publishers of Canada, 2012 SCC 34, the definition of the word “copyright” in s. 3(1) 


of the Copyright Act, R.S.C. 1985, c. C-42, was defined to mean “the sole right” to 


do certain things but also to include “the sole right” to do nine specified things.  


Writing for the minority, Mr. Justice Rothstein held that the context required the 


words after “includes” to enlarge the rights given in the definition preceding 


“includes” (para. 91).  On the other hand, Madam Justice Abella and Mr. Justice 


Moldaver, for the majority, held that the term “means” confined the scope of the 


definition and that the enumerated rights after the word “includes” were intended to 


be illustrative (para. 42).  


[61] In the present case, the first phrase of the definition of “owner” speaks in 


terms of possession and the second phrase speaks in terms of an interest which is 


less than an ownership interest.  One reasonable interpretation is that the words 


after “includes” were intended to expand the meaning of owner.  Another reasonable 


interpretation is that the words were intended to clarify that the person entitled to 


possession of the land need not be its “owner” as that word is commonly 


understood.  As mandated by McLean at para. 33, it should be the Board, and not 


the courts, which is to choose between two reasonable interpretations of wording in 


the Board’s home statute.  For this Court to choose between the two reasonable 


interpretations would be to apply a standard of correctness, not reasonableness. 


[62] While it is true that the Board did not consider the law of limited partnerships 


in depth, it did look to the provisions of the limited partnership agreements in 


reaching its conclusions.  However, more importantly, the conclusion of the Board is 


not inconsistent with the principles relating to limited partnerships set out above.  


Based on Kucor, the trust agreements executed by the General Partner in respect of 


the property of each of the Limited Partnerships must be taken to be nothing more 


than a statement that the General Partner was holding the property for the benefit of 


the Limited Partnership.  The trust agreements cannot be effective to vest the 
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beneficial interest in each property in the respective Limited Partnership because the 


Limited Partnership is not a legal entity.  Both Kucor and Hudson’s Bay are 


consistent with the conclusion that the powers and capacity of the Limited 


Partnership are exercised by the General Partner.  The Board’s Decision cannot be 


said to be unreasonable in light of these principles. 


[63] Next, the appellants say the outcome of the Board’s Decision is unreasonable 


because it contradicts the Board’s earlier conclusion that limited partnerships can be 


licence holders under the Water Act.  In my view, the Board did not conclude earlier 


in its reasons that limited partnerships can be licence holders.  Rather, it concluded 


that limited partnerships fall within the definitions of “firm” and “person” but, in order 


to qualify as an owner capable of holding a licence, a limited partnership was 


required to be entitled to possession of land, a mine or an undertaking.  The Board 


held the Limited Partnerships were not entitled to possession of the appurtenant 


land, and this conclusion does not contradict any earlier conclusion reached by the 


Board. 


[64] The appellants go on to argue it was not reasonable for the Board to prohibit 


limited partnerships from obtaining water licences because it is contrary to the clear 


intent of the Legislature to allow them to hold water licences as evidenced by the 


inclusion of the word “firm” in the definition of “person” in the Water Act.  The 


appellants say the Board’s Decision fails to give meaning to the word “firm”.  I have 


three comments on these submissions. 


[65] First, even if the Board did hold that limited partnerships generally (as 


opposed to these Limited Partnerships) are prohibited from obtaining water licences 


or if it is an inevitable result of the Board’s Decision, I do not regard it as an 


unreasonable outcome in view of the decisions in Kucor and Hudson’s Bay.  Under 


those decisions, particularly Kucor, a limited partnership does not own any assets 


but, instead, the general partner owns the assets for the benefit of the limited 


partnership.  Even interpreting the Board’s Decision in the manner suggested by the 
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appellants, it does not mean a limited partnership may never have the benefit of a 


water licence; it just means the licence must be held by the general partner.  


[66] My second comment is that the inclusion of the word “firm” in the definition of 


“person” does not evince a clear intention of the Legislature to allow limited 


partnerships to hold water licences.  The word “firm” is not included in the definition 


of “owner” to whom licences can be issued under s. 7 of the Water Act, but is 


contained in the definition of “person”.  One does not become entitled to hold a 


licence simply because he or she falls within the definition of “person”.  Rather, a 


licence holder must qualify as an “owner”, which has the added requirement of being 


entitled to possession of land, a mine or an undertaking.  If a limited partnership is 


not entitled to possession of land, a mine or an undertaking, then it was not the 


intention of the Legislature for it to hold a water licence. 


[67] My third comment is that the use of the word “firm” in the definition of “person” 


is not rendered meaningless if limited partnerships cannot become licensees.  It is 


open to general partnerships to become licensees if they can satisfy the definition 


of “owner”.  Without deciding the point because it should be left to the Board to 


decide in the appropriate case, it seems to me that, unlike limited partners, partners 


in a general partnership can be entitled to possession of land, a mine or an 


undertaking. 


[68] It is true that, consistent with its practice in respect of limited partnerships, the 


Land Title Office may well not register title to land or register a lease in the name of 


a general partnership because it is not a legal entity.  Although this matter came 


before the Board as a result of the audit which discovered inconsistencies between 


the holders of water licences and the holders of the appurtenant land tenure on the 


records of the Land Title Office, I do not read the Board’s Decision as holding that it 


is a requirement of the Water Act that the holder of the licence must be the 


registered holder of the appurtenant land tenure.  My reading of the Board’s 


Decision is that it turned on the definition of the word “owner”, which together with 
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s. 7 and other provisions of the Act relied upon by the Board, requires the licensee to 


be entitled to possession of the land. 


[69] In addition, even if no type of partnership can hold a water licence, it does not 


follow that the use of the word “firm” in the Water Act definitions is rendered 


meaningless.  There were several uses of the word “person” in the Water Act to 


signify those other than holders of licences.  For example, s. 18(1) provided for 


notice to be given to “all persons whose rights would be injuriously affected” by 


certain specified types of amendments to licences.  Section 27 authorized a licensee 


to expropriate land reasonably required for its works and subsection (6) prohibited 


any “person” from interfering with the works while the licensee was diligently 


prosecuting expropriation proceedings.  The persons referred to in these sections 


could be firms. 


[70] The appellants also say the outcome of the Board’s Decision is contradictory 


to its reasoning on the first issue, holding the Comptroller’s decision was not an 


appealable order on the basis the Comptroller was simply concurring with the 


correction of the Ministry’s records to reflect the operation of s. 16(1) of the Water 


Act (which the Comptroller conceded before the judicial review judge was an 


unreasonable decision).  The appellants submit the Board’s decision on the first 


issue was premised on the assumption that the Limited Partnerships were the 


proper holders of the water licences prior to the issuance of the Crown leases in the 


name of the General Partner, and this contradicts the Board’s decision on the 


second issue that the Limited Partnerships could never have been the proper 


holders of the licences.  


[71] In my view, the Board did not accept that the Limited Partnerships were the 


proper holders of the licences when it considered the first issue.  It only accepted 


that the water licences were recorded in the names of the Limited Partnerships, and 


it held the licences should be in the name of the General Partner by operation of 


s. 16(1) as a result of the leases of the appurtenant lands being granted to the 


General Partner.  The Board never analyzed whether the licences were properly 
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recorded in the names of the Limited Partnerships when the tenure of the 


appurtenant lands was in the form of licences of occupation in the names of the 


Limited Partnerships.  The reasoning of the Board on the two issues was not 


contradictory because, even in the words of the appellants, it was an “assumption” 


on the first issue which did not involve any analysis. 


[72] The final point made by the appellants is that the outcome of the Board’s 


Decision is unreasonable because it results in an unequal application of the law.  


The appellants point to the fact that the water licence for the Douglas Creek Limited 


Partnership project remains in the name of the limited partnership.  Douglas Creek 


Limited Partnership has the same general partner as these Limited Partnerships, 


and the only difference is that the Indian Lands Registry permitted the registration of 


the Crown lease in the name of the Douglas Creek Limited Partnership and did not 


require it to be in the name of its general partner.  The appellants assert the judicial 


review judge erred in declining to deal with the issue on the basis that it was not 


relevant. 


[73] In my opinion, the Board’s Decision cannot be regarded as being 


unreasonable on the basis that another water licence continued to be recorded in 


the name of a limited partnership.  The issue of the water licence in the name of 


Douglas Creek Limited Partnership was not before the Board.  The Board mentioned 


the Douglas Creek project once in passing and stated that it did not form part of the 


proceedings before it.  It is not known what the Board may decide with respect to the 


licence in the name of Douglas Creek Limited Partnership, and the fact that the 


Board has not made a decision in respect of that licence cannot make the Board’s 


Decision unreasonable.  As the licence in the name of Douglas Creek Limited 


Partnership is not part of these judicial review proceedings, it would be inappropriate 


for us to comment further on it. 


[74] I therefore conclude there was nothing unreasonable in the Board’s decision-


making process, and the result of the Board’s Decision falls within a range of 
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possible, acceptable outcomes which are defensible in law and in fact.  The 


appellants have not established the Board’s Decision to be unreasonable. 


Conclusion 


[75] It is for these reasons that I would dismiss the appeal. 


“The Honourable Mr. Justice Tysoe” 


I agree: 


“The Honourable Mr. Justice Willcock” 
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Reasons for Judgment of the Honourable Mr. Justice Hunter: 


[76] I have had the privilege of reading the draft reasons for judgment of Justice 


Tysoe in which he concludes that the decision of the Environmental Appeal Board 


under appeal was a reasonable interpretation of the provisions of the Water Act at 


issue. Respectfully, I am unable to agree. In my opinion, the Board’s analysis has 


taken it to a conclusion that cannot reasonably be sustained by the legislation. For 


the reasons that follow, I would allow the appeal.  


[77] The sole issue in this appeal is whether a limited partnership has the capacity 


to be a licensee under the Water Act. This is a pure question of law. The parties 


have agreed that the standard of review of this decision is one of reasonableness.  


Background 


[78] Justice Tysoe has set out the background of this dispute at paragraphs five to 


34 of his judgment. I will not repeat the matters he has covered, but I do wish to 


clarify the circumstances by which the water licences at issue came to be held and 


then lost by the five Limited Partnerships that are appellants in this appeal. 


[79] The five Limited Partnerships initially acquired their interests in their 


respective projects by an assignment agreement dated May 29, 2007. Six 


agreements termed “Assignment/Assumption” were entered into in identical form. In 


each case, the parties were Cloudworks Energy Inc. as Assignor, one of the Limited 


Partnerships as Assignee, and Her Majesty the Queen in right of the Province of 


British Columbia, represented by the Minister responsible for the Land Act as a party 


of the third part. 


[80] There were six agreements signed with the reference date May 29, 2007 


because in addition to the five Limited Partnerships, the Douglas Creek Project 


Limited Partnership executed an identical agreement. 
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[81]  In each case, the effect of the agreement was to assign to the Limited 


Partnership the tenure documents related to the project in question. The Province 


expressly consented to the assignment. In each case the agreement was signed “on 


behalf of” the Limited Partnership “by its general partner Harrison Hydro Project Inc.” 


[82] At the time these agreements were entered into, the tenure documents (at 


least for the Limited Partnerships) consisted of licences of occupation for the specific 


project. 


[83] The Ministry then transferred each of the water licences appurtenant to the 


land that was the subject of each of the licences of occupation to the particular 


Limited Partnership that had acquired the specific project. 


[84] Subsequently, the Limited Partnerships and Douglas Creek Project Limited 


Partnership sought leases on the appurtenant land and the Crown raised title and 


issued leases. 


[85] In the case of the Douglas Creek Project Limited Partnership, the appurtenant 


land was on an Indian Reserve. The Douglas Creek Project Limited Partnership took 


a sublease on the land. The sublease was executed in the name of Douglas Creek 


Project Limited Partnership “by its general partner Harrison Hydro Project Inc.” The 


sublease was then registered in the name of Douglas Creek Project Limited 


Partnership in the Indian Lands Register. 


[86] In the case of the five Limited Partnerships, the appurtenant land was on 


Crown land. The Land Title Office has a policy not to permit limited partnerships to 


register their interests in land in their own name, and accordingly their Crown leases 


were registered in the name of Harrison Hydro Project Inc., which is the General 


Partner for each of the Limited Partnerships. 


[87] From 2007 to 2013, the Province treated the Limited Partnerships and 


Douglas Creek Project Limited Partnership as holders of licences under the Water 


Act. They were billed annual fees which they paid. There is no evidence that the fact 
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that the licences were being held by limited partnerships and not corporations had 


any tangible effect on the operation of the projects, and there is evidence in the 


record that other water licences have been issued to limited partnerships. 


[88] In 2013, however, Ministry staff noticed that in the case of each of the five 


Limited Partnerships, the registered owner of the appurtenant land (Harrison Hydro 


Project Inc.) did not match the name of the water licensee (the Limited Partnership), 


and unilaterally changed the name of the licensee in each case to Harrison Hydro 


Project Inc. The effect of this change was to increase the licence fees by 


approximately five times.  


[89] No change was made in the identification of the licence held by the Douglas 


Creek Project Limited Partnership.  


Statutory Framework 


[90] The statutory provisions of the Water Act that lie at the heart of this dispute 


are as follows: 


[7] A licence … may be issued by the comptroller or the regional water 
manager to any of the following: 


(a) an owner of land or a mine … 


[1] In this Act 


“licensee” and “holder of a licence” mean an owner of any land, mine 
or undertaking with respect to which a licence is issued under this or a 
former Act; 


“owner” means a person entitled to possession of any land, mine or 
undertaking in British Columbia, and includes a person who has a 
substantial interest in the land, mine or undertaking; [and] 


“person” includes a firm, association or syndicate. 


[Emphasis added.] 


[91] The Board stated the issue succinctly in this way: 


[139] A key issue in these appeals is whether the Limited Partnerships fall 
within the definition of “owner” in the Water Act, such that they meet the 
definition of “licensee” and “holder of a licence” in section 1 of the Water Act, 
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and may, therefore, hold a water licence in accordance with section 7 of the 
Water Act.  


[92] It is the Board’s analysis of this question that is the subject of this appeal.  


[93] In my view the crux of the issue turns on the meaning and significance in the 


legislative scheme to be given to the definition of “person” as including a “firm, 


association or syndicate”. It either has an expansive meaning permitting licences to 


be issued to entities that are not legal entities – firms, associations and syndicates to 


be specific – or it has some other, less consequential significance. It seems to me 


the Board took both sides of that issue, and the result is an analysis that cannot 


stand up to the scrutiny appropriate to the importance of the issue to the Limited 


Partnerships. 


The Board’s Decision 


[94] The Board, sitting as a single-member panel, considered this issue in 


paragraphs 139 to 159 of its decision, indexed at 2014-WAT-002(a) to 2014-WAT-


007(a), and concluded that only the General Partner of a Limited Partnership could 


hold a water licence. A judicial review application to the Supreme Court of British 


Columbia was dismissed in reasons indexed at 2017 BCSC 320. 


[95] I propose to review the Board’s decision in some detail because it is the logic 


and rationality of the analysis that is challenged by the appellants. This is consistent 


with the role of this Court as described in Unifor Local 2301 v. Rio Tinto Alcan Inc., 


2017 BCCA 300 at para. 28: 


… this Court owes no deference to the views of the chambers judge on this 
appeal. Rather, the Court is to look directly at the Environmental Appeal 
Board’s decision and determine whether or not it is reasonable … 


[96] The Board’s analysis can conveniently be divided into two parts. In the first 


part, the Board considered whether a limited partnership is a person that could be an 


owner for purposes of the Water Act, notwithstanding that it could not be an owner 


for purposes of the Land Title Act, R.S.B.C. 1996, c. 250. In the second part, the 
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Board considered whether a limited partnership can be an owner having in mind its 


structure. In my view, on a proper interpretation of the Water Act these are 


essentially the same questions, worded differently. The Board, however, came to a 


different conclusion on each question. The issue on appeal is whether this analysis 


is reasonable. 


The Board’s Decision Part 1 – A limited partnership can be a licensee 


[97] The first step taken by the Board was to address an argument that the 


definition of “owner” in the Water Act was broader than the definition of “owner” in 


the Land Title Act. This was important because it was clear that the Limited 


Partnerships were not and could not be “owners” for purposes of the Land Title Act, 


which defines “owner” as a person registered as an owner. The Land Title Office 


does not as a matter of policy permit limited partnerships to register their interests.  


[98] The Board agreed that the Land Title Act definition was not relevant to the 


issue to be decided: 


[140] … The Panel finds that the definition of “owner” in section 1 of the 
Water Act, which is broader than the definition of “owner” in the Land Title 
Act, clearly applies for the purposes of interpreting and applying the Water 
Act.  


[99] The Board then embarked upon a close examination of the definition of 


“owner” in the Water Act. The Board stated that an owner must be a person who is 


entitled to possession of land, but concluded at para. 142 that “a person may have a 


right to possess land even if they do not have title to the land.” 


[100] The Board then focused on what I consider to be the key question for the 


analysis, namely the meaning and significance of the definition of “person” in the 


Water Act. The Board considered the meaning of “firm” by reference to dictionary 


definitions and concluded at para. 146 that “these dictionary definitions of ‘firm’ 


clearly include a partnership, including a limited partnership.” 


[101] The Board then came to the following conclusion: 
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[147] For these reasons, the Panel finds that a limited partnership is not 
barred from acquiring a water licence if, on the facts, it can qualify as a 
licensee under the Water Act by being an owner entitled to possession of the 
appurtenant land. The question of whether the Limited Partnerships may hold 
the water licences, based on the facts in this case, is further examined below. 
Based on all of these considerations, the key question at this stage of the 
analysis is whether a limited partnership is capable of being entitled to 
possession of the lands appurtenant to a water licence.  


[102] Thus, the Board appears to have come to the conclusion that a limited 


partnership is not ineligible from holding a licence. If “person” in the definition of 


“owner” is to be given the same meaning as “person” as defined in s. 1 of the Water 


Act, this conclusion seems to me inescapable. 


The Question of Legal Status 


[103] The Board’s decision that a limited partnership is not barred from acquiring a 


water licence, provided that it has the requisite connection with the appurtenant land, 


is based primarily on the expansive definition of “person” in the Water Act. This 


seems to me both reasonable and correct. The Board does not make reference to 


the legal status of a limited partnership. Indeed, the Board never refers to the 


argument that a limited partner cannot hold a licence because it is not a legal entity, 


although the argument was made before it. Again, I agree with this part of the 


analysis. 


[104] The Respondent Deputy Comptroller of Water Rights has argued that 


because a limited partnership is not regarded as a legal entity, only its General 


Partner can hold property in which the partnership has an interest. 


[105] In my opinion, the status of a limited partnership is highly contextual. That has 


been explained by the Supreme Court of Canada in Backman v. Canada, 2001 SCC 


10. 


[106] Justice Tysoe has set out the excerpt from Backman that is relevant to this 


issue, but I would like to do so with particular emphasis, as I view the effect of the 


judgment differently. The passage reads as follows, with my emphasis: 
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[37] … A partnership can be viewed as either an independent entity or a 
relationship between individuals depending on the context in which it is 
observed. That a partnership may be considered an entity for some purposes 
is clear from s. 5 of the Ontario Partnerships Act, R.S.O. 1980, c. 370, where 
it is prescribed that for the sake of convenience a partnership may be referred 
to as a “firm” and the name under which it carries on business is called the 
firm name. Likewise, for income tax purposes, the income from the 
partnership business is calculated at the firm level. And typically, rules of civil 
procedure provide for actions against a partnership to be commenced and 
defended using the partnership name, and any order made against a 
partnership may be enforced against the property of the partnership, as well 
as the property of the partners:  J. A. VanDuzer, The Law of Partnerships and 
Corporations (1997), at p. 26.  


[107] My colleague has commented that this passage does not stand for the 


proposition that partnerships are legal entities for general purposes and I take no 


issue with that observation. But it seems to me that the question before us is not 


whether limited partnerships are legal entities for general purposes, but whether they 


are to be treated as independent entities for the limited purpose of holding water 


licences under the Water Act. That, in my view, depends primarily on the legislative 


scheme of the Water Act. 


[108] One illustration of how a limited partnership may be treated as an 


independent entity for specific purposes can be found in the principle that the rule in 


Foss v. Harbottle (1943), 2 Hare 461, 67 E.R. 189 (Ch.) applies in respect of limited 


partnerships as well as corporations: Watson v. Imperial Financial Services Ltd. 


(1994), 88 B.C.L.R. (2d) 88 at paras. 24-28 (C.A.); Everest Canadian Properties Ltd. 


v. CIBC World Markets Inc., 2008 BCCA 276 at paras. 19-20.  


[109] The rule in Foss v. Harbottle provides that a shareholder of a corporation 


does not have a personal cause of action for a wrong done to the corporation; only 


the corporation may sue. In Watson, the rule was applied to limited partnerships. 


The relevant portions of the judgment in Watson were cited by Justice Newbury in 


Everest as follows: 


[19] More importantly, I note this court’s decision in Watson v. Imperial 
Financial Services Ltd. (1994), 88 B.C.L.R. (2d) 88 (C.A.), [1994] 5 W.W.R. 
197, in which the defendant successfully argued that “a wrong done to the 
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[limited] partnership is one for which redress can be sought by the 
partnership only.”  (Para. 23.)  Speaking for the Court, Hollinrake J.A. 
reasoned as follows: 


I think the rule in Foss v. Harbottle is applicable here even if it can be 
successfully asserted that because a partnership is not a legal entity 
as is a company, the respondent bank owed the duty I have referred 
to above to the individual partners. The basis of the application of the 
rule in Foss v. Harbottle is that the harm or damage is done to the 
partnership itself and whatever loss or damage the individual 
members of it suffer is as a consequence of and incidental to the fact 
that they are members of the partnership. The position of the 
respondent bank is that it matters not whether the bank participated in 
a breach of Galcor’s fiduciary duty to the partnership and its individual 
partners but whether any such breach gives rise to a loss other than 
one to the partnership. The respondent bank says the true substance 
of the claim is damage to the partnership and the partnership only.  


This raises the issue of whether Foss v. Harbottle applies to limited 
partnerships inasmuch as they do not have a separate legal identity 
as such as is the case of a company. Lee v. Block Estates Ltd. 
(1984), 50 B.C.L.R. 289 gives the answer to this question, says the 
respondent bank. I should say here that I would not decide this issue 
in favour of the respondent bank because there was a Supreme Court 
of British Columbia precedent governing it unless I was satisfied that 
precedent accurately set out the law to the point that the conclusion 
reached in it was not only correct but further that it was plain and 
obvious an attack on it could not succeed.  


… 


Even if it could be said that each of the 845 partners was owed a 
transmitted or transferred fiduciary duty by the respondent bank I do 
not think it would be open to those partners to individually commence 
actions against the bank. That would expose the bank to any number 
of law suits within the limitation period. I do not think that can be right. 
In my opinion any such claim by the partners would have to be in the 
firm name as permitted by the Rules of Court or in some form such 
that all the partners were before the court in one action such as a 
representative action. In my opinion this emphasizes the point made 
by the respondent bank that this claim, in substance, is one of the 
partnership and not the individual partners. This, in my opinion, is no 
less so just because the partnership itself is not a legal entity. The fact 
is that partnerships can sue and be sued as long as the proper 
procedure is followed.  


In my opinion the general principle that comes from Foss v. Harbottle 
applies to the claims of the 845 partners against the respondent bank. 
It is a claim of the partnership. I am satisfied that this is plain and 
obvious and that a claim by the individual partners other than in a 
form that shows it to be a claim of the partnership or a representative 
action where all the partners are before the court cannot succeed.  
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Having concluded that Lee v. Block Estates correctly decided that the 
rule in Foss v. Harbottle applies to partnerships I turn now to the 
claims as they are pleaded as derivative and the issue of whether the 
appellants can succeed on those claims in the face of the rule in Foss 
v. Harbottle. [At paras. 24-5 and 27-9; emphasis added.] 


[20] Foss v. Harbottle has been held to apply, then, to associations that 
are not legal persons at law and in which the members hold beneficial 
interests in the assets, or net assets, of the association.  


[Emphasis of Newbury J.A.] 


[110] The treatment of limited partnerships as entities to which the rule in Foss v. 


Harbottle applies is consistent with the proposition in Backman that whether a limited 


partnership is to be treated as an independent entity or simply a relationship 


depends on the context. 


[111] In a similar vein, this Court has held that where an interest in land is held by a 


partner in a general partnership on behalf of that partnership, a commitment to sell 


the land by the partnership is enforceable because the partner on title will be bound 


by the partnership’s commitment: Coal Harbour Properties Partnership v. Liu, 2004 


BCCA 283. 


[112] In the case of the Water Act, the Legislature must be taken to have intended 


to treat partnerships, including limited partnerships, as entities capable of holding 


licences for the reason given by the Board – the expansive definition of “person” as 


a defined term. The difficulty with the conclusion that a limited partnership cannot be 


a “person” capable of holding a water licence is that it requires “person” in the 


definition of “owner” to have a meaning different from the expansive definition given 


to “person” in s. 1 of the Water Act. My colleague has pointed to other uses of the 


term “person” in the Water Act that could be interpreted by reference to the defined 


term in s. 1, but that leads to the conclusion that “person” means different things in 


different parts of the Water Act.  


[113] For a defined term to have different meanings in the same statute is not 


impossible, but it runs contrary to what has been described as “a basic principle of 


statutory interpretation” that words should be given the same meaning throughout a 


20
18


 B
C


C
A


 4
4 


(C
an


LI
I)







Harrison Hydro Project Inc. v. British Columbia 
(Environmental Appeal Board) Page 36 


 


statute, unless the contrary is clearly indicated by the context: R. v. Zeolkowski, 


[1989] 1 S.C.R. 1378 at 1387 per Sopinka J.; Thomson v. Canada (Deputy Minister 


of Agriculture), [1992] 1 S.C.R. 385 per Cory J. This “presumption of consistent 


expression” is also set out in s. 12 of the Interpretation Act, R.S.B.C. 1996, c. 238, 


which requires that: 


Definitions or interpretation provisions in an enactment, unless the contrary 
intention appears in the enactment, apply to the whole enactment including 
the section containing a definition or interpretation provision. 


[114] The conclusion of my colleague seems inconsistent with the conclusion of the 


Board on this point, and in my view the conclusion of the Board as to the meaning of 


“person” in the definition of “owner” is correct. It is where the Board goes with the 


second part of its analysis that raises the issue for appeal. 


The Board’s Decision Part 2 – A limited partnership cannot be a licensee 


[115] Returning to the Board’s decision, having concluded that a limited partnership 


is a person within the meaning of the definition of owner, the Board then turned to 


the question of whether a limited partnership is capable of having the requisite 


connection with the land to qualify as an owner. 


[116] That degree of connection is described in the definition of “owner” as being 


“entitled to possession of any land, mine or undertaking in British Columbia, and 


includes a person who has a substantial interest in the land, mine or undertaking”. 


The Board interpreted this phrase as meaning that “a ‘substantial interest in the land’ 


is an interest that entitles the person to possession of the land” (at para. 148). In 


other words, the Board gave no meaning to the term “substantial interest in the land” 


independent of the entitlement to possession of land requirement. 


[117] The Board accepted that the Limited Partnerships had a beneficial interest in 


the lands covered by the leases, but expressed uncertainty as to whether that 


beneficial interest was sufficient to meet the connection test: 
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[151] Based on the dictionary definitions of the word “substantial”, it is 
unclear whether the Limited Partnerships’ beneficial interest in the land 
covered by the Crown leases qualifies as a “substantial interest in the land”. 
However, as discussed above, an entitlement to possession of the land in 
question is a key requirement of the Water Act’s definition of “owner”. The 
“substantial interest” referred to in the definition of “owner” must be a 
substantial interest in land to which the person is “entitled to possession”.  


[118] The Board then stated that because the Water Act required certain activities 


on the land, “possession of any land” must mean “physical possession, occupancy 


and control of the appurtenant land” (at para. 152). Since a Limited Partnership 


could act only through its General Partner, the Board concluded that “only the 


general partner is entitled to physical possession, occupancy and control of the 


appurtenant land” (at para. 154) and therefore “only the general partner (i.e., 


Harrison) has a substantial interest … in the lands to which the water licences are 


appurtenant” (at para. 158; emphasis added). As a consequence, “Harrison is the 


‘owner’ of the appurtenant land for the purposes of the Water Act, and is the proper 


licensee of the subject water licences” (at para. 159). 


[119] The appellants point out that this analysis is not fact-dependent and will apply 


to any limited partnership. Thus, the effect of this reasoning is that a limited 


partnership is included as a person eligible to be a licensee through the expanded 


definition of “person” notwithstanding that a limited partnership is not a legal entity 


and must act through its general partner, but is excluded from being eligible to be a 


licensee because it can act only through its general partner.  


[120] It is also noteworthy that while the Board accepted that the definition of owner 


in the Water Act was broader than the definition of owner in the Land Title Act, the 


result of the Board’s analysis is essentially the same. The attributes of a limited 


partnership that preclude registration of its interest in the appurtenant land under the 


Land Title Act are the very attributes that are found to preclude its status as owner 


under the Water Act.  
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[121] It is difficult to avoid the conclusion that if the Limited Partnerships’ names 


appeared as title holders in the Land Title Office’s registry system, as the Douglas 


Creek Project Limited Partnership does in the Indian Lands Registry System, the 


Ministry staff would not have taken it upon themselves to unilaterally change the 


names of the licence holders to the name of the General Partner. Although the 


Board has correctly stated that it is the definition of “owner” in the Water Act that 


governs, not the definition of “owner” in the Land Title Act, the effect of the Board’s 


decision is that the narrower definition requiring the interests to be registrable 


interests has taken precedence over the expansive definition contained in the Water 


Act.  


[122] The interpretation by the Board essentially gives with one hand and takes 


away with the other. The question is whether this is a reasonable interpretation of 


the definition of “owner” in the Water Act.  


Can a limited partnership have a substantial interest in land? 


[123] The central conclusion of the Board was that while the Limited Partnerships 


had a beneficial interest in the lands that were being held on their behalf by the 


General Partner, that interest was not a “substantial interest in the land” because 


under the Water Act, a “substantial interest in the land” is an interest that entitles a 


person to physical possession, occupancy and control of the land, and a Limited 


Partnership could act only through its General Partner.  


[124] Leaving aside the question why “possession of any land” has expanded to 


“physical possession, occupancy and control of the land”, an interpretation of the 


Water Act that gives no independent meaning to “substantial interest in the land” 


cannot be a reasonable one. The definition of “owner” in the Water Act uses a 


conventional “means/includes” format that is disjunctive in its meaning. This is 


explained by Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. 


(Markham:  LexisNexis Canada, 2014) at 74: 
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§4.40 … a definition that first uses “means” to stipulate a definition that 
displaces ordinary meaning and then uses “includes” to enlarge, clarify or 
illustrate the stipulated definition makes sense and is a conventional drafting 
technique. In such a case, anything that comes within the stipulated definition 
is within the meaning of the defined term regardless of whether it also comes 
within that list that follows “includes”; similarly, anything that comes within that 
list is within the meaning of the defined term regardless of whether it comes 
within the stipulated definition. 


[Emphasis added.] 


[125] Thus, an owner can be a person (which includes limited partnerships) who 


has a substantial interest in the land, regardless of whether that person is entitled to 


possession of the land. 


[126] This means of construing a “means/includes” clause is not in my view subject 


to multiple interpretative techniques. It supports appellate review even on a standard 


of reasonableness for the reason given by Justice Moldaver in McLean v. British 


Columbia (Securities Commission), 2013 SCC 67: 


[38] It will not always be the case that a particular provision permits 
multiple reasonable interpretations. Where the ordinary tools of statutory 
interpretation lead to a single reasonable interpretation and the administrative 
decision maker adopts a different interpretation, its interpretation will 
necessarily be unreasonable — no degree of deference can justify its 
acceptance …  


[127] Here the ordinary tools of statutory interpretation lead to a single conclusion 


that the requirement of substantial interest in the land is within the meaning of the 


defined term “owner” regardless of whether it comes within the stipulated definition 


of entitlement to possession of the land. 


[128] Thus, the question devolves to determining whether a limited partnership has, 


for purposes of the Water Act, a substantial interest in land held on its behalf by its 


general partner. 


[129] The term substantial interest in the land is not defined in the Water Act and is 


not a term of art. The term is used in the Water Sustainability Act, S.B.C. 2014, 


c. 15, in a somewhat more obviously disjunctive sense, but without further 


20
18


 B
C


C
A


 4
4 


(C
an


LI
I)







Harrison Hydro Project Inc. v. British Columbia 
(Environmental Appeal Board) Page 40 


 


clarification as to its meaning. It presumably does not mean a registrable interest in 


the land, because that would equate to the definition in the Land Title Act, which, as 


the Board pointed out, is narrower than the definition in the Water Act. 


[130] The Board attempted to discern a meaning of “substantial interest in the land” 


by reference to dictionary definitions. While this is a useful first step, the modern 


method of statutory interpretation gives greater priority to the context of words and 


phrases in the particular statute in which they are found. As Sullivan puts it (at 


para. 3.17), a dictionary definition is “the meaning that a word can bear in many 


possible contexts”, whereas the meaning of a word or phrase in a statute depends 


on the context in which it appears in the statute. 


[131] In my view the term “substantial interest in the land” must take its meaning 


from the context in which it appears in the Water Act. As the Board points out, the 


Water Act confers both rights and obligations on a licensee, including the right to 


“construct, maintain, and operate the works authorized under the licence” and the 


obligation to exercise reasonable care to avoid damaging land, works, trees or other 


property. The owner’s interest in the land must be sufficiently substantial to ensure 


that the licensee can meet the obligations of the licence relating to the appurtenant 


land. At the same time, meaning must be given to the expansive definition of 


“person” which includes entities that do not have registrable interests in land. 


[132] A contextual analysis indicates that ownership of licences was to be available 


broadly, provided that the owner had a sufficient connection with the appurtenant 


land that it could ensure that the obligations of the licence were fulfilled. A highly 


technical analysis of the incidents of partnership is not consistent with the legislative 


intent disclosed in the statutory definitions, any more than a close examination of the 


legal meaning of a syndicate is required to determine whether parties can hold a 


licence through that mechanism. 


[133] In my view, the Board made the same error as was made by the Board in 


Unifor Local 2301. As noted at para. 32 of Unifor, by “artificially narrowing the 
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interpretation” of the statutory provision, “the Board failed to heed a basic principle of 


statutory interpretation” to give the statute “such fair, large and liberal construction 


and interpretation as best ensures the attainment of its objects” as required by s. 8 


of the Interpretation Act. 


Conclusion 


[134] In my opinion, the conclusion of the Board that only the general partner of a 


limited partnership could hold a water licence under the Water Act does not meet the 


test of reasonableness. The Board’s view that a limited partnership was a person 


within the meaning of the definition of “owner” because of the expansive definition of 


“person” in the Water Act was both reasonable and inescapable. However, the error 


made by the Board in the interpretation of the “means/includes” provision precludes 


deference on the question whether the limited partnership had the requisite 


connection to the appurtenant land to be characterized as a substantial interest in 


the land.  


[135] The expansive definition of “person” combined with the practical realities 


recognized in this Court’s decision in Coal Harbour lead, in my view, to the 


conclusion that the Legislature intended a broad entitlement to water licences as 


long as the licensee was capable of ensuring that any licence obligations relating to 


the appurtenant land were met. 


[136] I would allow the appeal. 


“The Honourable Mr. Justice Hunter” 
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 Appeal -- Right of appeal -- Order of Divisional Court on


appeal from Supreme Court Judge -- Leave to appeal to Court of


Appeal -- Circumstances in which leave should be granted.


 


 The Divisional Court has an appellate jurisdiction which was


formerly exercised by the Court of Appeal and, as a general


rule, decisions on matters coming before the Divisional Court


in its appellate capacity are intended to be final and not


reviewable by the Court of Appeal save in exceptional cases.


Leave to appeal decisions of the Divisional Court should be


restricted to cases where an arguable question of law or mixed


law and fact is presented in a matter relating to the


interpretation of a statute or Regulation of Canada or Ontario,


including its constitutionality, the interpretation,


clarification or propounding of some general rule or principle


of law and the interpretation of a municipal by-law or an


agreement where the point in issue is one of public importance.


Accordingly, where it is sought to appeal a decision of the


Divisional Court confirming a judgment ordering the issue of a


building permit, held, leave to appeal should be refused.  The


issue involved the interpretation of a municipal by-law having


reference to only one parcel of land owned by one landowner and


raised no question of public importance of general interest to


the public of Ontario.


 


 APPLICATION for leave to appeal from a judgment of the


Divisional Court, affirming without reasons the decision of
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Houlden, J., [1972] 3 O.R. 793, 29 D.L.R. (3d) 529, directing


the issue of a building permit.


 


 


 R.J. Rolls, Q.C., for appellants.


 


 P.S. FitzGerald, Q.C., for respondent.


 


 


 BY THE COURT:-- The applicants before this Court are the


Corporation of the City of Sault Ste. Marie (the City) and its


building inspector, Joseph LaRue.  The Sault Dock Company


Limited (the Company), as owner of land in the City of Sault


Ste. Marie, applied to LaRue for the issue of a building


permit.  The permit was refused on the basis that the proposed


erection or use for which it was intended to be put was


contrary to the official plan and the zoning by-law of the


City.


 


 The Company thereupon applied to the Court for a mandatory


order directing the issue of the permit. The application was


granted by Houlden, J., from whose decision an appeal was taken


unsuccessfully to the Divisional Court.


 


 The City and LaRue seek leave to appeal from the decision of


the Divisional Court to the Court of Appeal pursuant to s.


29(1)(b) [rep. & sub. 1971, Vol. 2. c. 57, s. 3] of the


Judicature Act, R.S.O. 1970, c. 228, and amending Acts.


 


 The issue which it is sought to put before the Court of


Appeal would involve the interpretation of some pertinent parts


of a by-law of the City.  What is now before us is whether


under the circumstances leave to appeal should be granted.


 


 Upon the creation of the Divisional Court there was conferred


upon it with respect to a specified category of cases the


appellate jurisdiction which hitherto had been exercised by the


Court of Appeal.  Appeals from an appellate decision of the


Divisional Court to the Court of Appeal are limited by


providing that an appeal lies only:
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a.  with leave


 


b.  on a question that is not a question of fact alone.


 


 Consideration of the statutory enactments concerning the


Divisional Court, particularly those restricting the appeals


from the orders or judgments of that Court, indicates that as a


general rule, decisions in matters coming before the Divisional


Court in its appellate capacity are intended to be final and


that review of those decisions by the Court of Appeal are to be


the exceptions to the general rule.  These matters, which


before the establishment of the Divisional Court terminated in


the Courts of Ontario when a decision was rendered by the Court


of Appeal, would normally terminate with the decision of the


Divisional Court.


 


 The magnitude of the amount involved is not of significance


in deciding whether or not leave should be granted.  A case


involving a comparatively small sum of money may well be of


more importance to the litigants than is a vastly greater


amount to the contestants in another action.  Every decision of


a Court is of importance to the parties affected but when no


appeal is allowed on questions involving fact alone, then the


importance of the decision to the individual is not to be the


sole or perhaps the paramount consideration. It is rather the


impact which the decision on the question will have on the


development of the jurisprudence of Ontario.  If the resolution


of the question would largely have significance only to the


parties and would not settle for the future a question of


general interest to the public or a broad segment of the


public, the requirements to obtain leave will not have been


met.


 


 While it may not be desirable to attempt to formulate a


catalogue of the circumstances under which leave to appeal


would be granted by this Court, to carry out what is considered


to be the purpose of the Legislature, the Court of Appeal


should be satisfied before granting leave that the matter will


present an arguable question of law or mixed law and fact


requiring of the Court consideration of matters such as the


following:
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(a) the interpretation of a statute or Regulation of Canada or


   Ontario including its constitutionality;


 


(b) the interpretation, clarification or propounding of some


   general rule or principle of law;


 


(c) the interpretation of a municipal by-law where the point in


   issue is a question of public importance;


 


(d) the interpretation of an agreement where the point in issue


   involves a question of public importance.


 


 The Court will of course consider also cases where special


circumstances would make the matter sought to be brought before


the Court a matter of public importance or would appear to


require that in the interest of justice leave should be granted


-- such as the introduction of new evidence, obvious


misapprehension of the Divisional Court of the relevant facts


or a clear departure from the established principles of law


resulting in a miscarriage of justice.


 


 The outlining of the foregoing criteria is not to say that in


cases in which there is clearly an error in a judgment or order


of the Divisional Court, it is not the duty of the Court of


Appeal to grant leave so that it might correct the error.


However, the possibility that there may be error in the


judgment or order will not generally be a ground in itself for


granting leave.


 


 While the present case may be said to be concerned with urban


planning, the actual questions sought to be put before the


Court of Appeal involve no more than the interpretation of a


municipal by-law which, despite the number of local landowners


or occupants affected, does not raise a question of public


importance.  Further, the by-law has reference to but one


parcel of land owned by one landowner.  Even granting that


other landowners or occupiers may have an interest in upholding


the interpretation sought to be applied to that by-law by the


City, it cannot be said that the interpretation of this by-law


will settle any question which is of general interest to the
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public of Ontario.


 


 In the light of the foregoing, the City has not demonstrated


that leave should be granted.


 


 Quite apart from the foregoing considerations, leave would be


refused because the City has failed to demonstrate that there


is an arguable case for the support in this Court of the


contention of the City with which the Courts below have


disagreed.


 


                                         Application dismissed.


�
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       Minister of Transportation v. 1520658 Ontario Inc.


 


      [Indexed as: Ontario (Minister of Transportation) v.


                     1520658 Ontario Inc.]


 


 


                       100 O.R. (3d) 619


 


 


                          2010 ONCA 32


 


 


 


                  Court of Appeal for Ontario,


                   LaForme J.A. (In Chambers)


                       January 19, 2010*


 


* This judgment was recently brought to the attention of the


editors.


 


 


 Appeal -- Leave to appeal -- Issue of public importance --


Party seeking leave to appeal to Court of Appeal entitled to


file factual evidence directed at issue of public importance --


Party required to file motion to admit evidence and supporting


affidavit with application for leave to appeal.


 


 On its motion for leave to appeal a decision of the


Divisional Court, the appellant filed an affidavit containing


evidence directed at the issue of public importance. The


respondent took the position that it was not entitled to do so


as any material filed on a leave motion must already exist


within the file.


 


 Held, the appellant should file a motion to admit evidence.


 


 A party seeking leave to appeal is entitled to file evidence


directed at the issue of public importance, so long as the


affidavit is limited to factual information. It must not
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contain expert legal opinion to the effect that the issue


between the parties raises questions of public importance. It


is not necessary that any material filed on a leave motion


already exist within the court file. However, the party seeking


to adduce evidence on the matter of public importance should


file a motion to admit evidence on the matter and a supporting


affidavit with the application for leave to appeal.
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 [1] Endorsement of LAFORME J.A. (In Chambers): -- Should a


20
10


 O
N


C
A


 3
2 


(C
an


LI
I)







party seeking leave to appeal to this court be entitled to file


evidence directed at the issue of public importance? The


Minister of Transportation (the "MTO") argues in the


affirmative while 1520658 Ontario Inc. ("152") says the


opposite.


Background


 


 [2] The MTO planned to expand an existing highway into the


Sudbury mining division. By February 2003, the MTO had placed


survey stakes into the ground, dug boreholes and cut vegetation


along a proposed route. Later that year, 152 staked its mining


claim on lands that partially overlapped those surveyed by the


MTO. The MTO applied to [the] Superior Court for a declaration


that the company's claims were invalid or, alternatively, that


the company was a tenant of the Crown whose tenancy could be


terminated upon notice. The matter was transferred to the


Mining and Lands Commission on consent in January 2007.


 


 [3] The key question before the Commission was whether or not


the lands were in the "actual use or occupation of the Crown" at


the time the company staked its claim. [See Note 1 below] It


concluded that the lands were not; the work performed by the MTO


connoted preliminary planning and was not indicative of "actual


use". In reaching this conclusion, the Commission noted that the


MTO [page621] had not applied under s. 35 of the Mining Act to


withdraw the land from prospecting.


 


 [4] The MTO appealed to the Divisional Court. By an order


dated October 16, 2009, the court upheld the decision as


reasonable [[2009] O.J. No. 4475, 90 M.V.R. (5th) 253 (Div.


Ct.)].


 


 [5] The MTO now seeks leave to appeal to this court. It


submits that the proposed appeal raises two issues of public


importance: (1) what is the appropriate standard of review on


an appeal as of right from a decision of an administrative


tribunal, and (2) what is the proper interpretation of the


words "actual use or occupation" under the Mining Act?


Background to the motion


 


 [6] The MTO served a notice of motion for leave to appeal on
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October 30, 2009. As the deadline approached, the motion record


had been served but the materials were not complete because the


requisite factum had neither been concluded nor approved for


service. This, the MTO says, was due to the "press of other


matters" and the internal requirements for approval.


 


 [7] As a consequence, the MTO found itself out of time to


file its factum and motion record and brought a motion to


extend the time for doing so. On December 22, 2009, the MTO


advised 152 that its materials were complete and that it may


not be necessary to attend the motion, which was scheduled to


be heard on December 29, 2009.


 


 [8] 152 took the position that it would be necessary to


proceed with the hearing of the motion because the materials


contained an affidavit of P. Lecoarer that "contained new


evidence that was not before the Divisional Court". The MTO


said the affidavit merely provides evidence of public


importance, which is vital to obtaining leave in the


circumstances of this case.


 


 [9] Given this disagreement, the hearing of the motion to


extend time proceeded.


 


 [10] On the day that I heard this motion, the MTO advised


that it had filed its materials for the motion for leave with


this court, including its factum and the impugned affidavit of


P. Lecoarer. 152 objects solely to the inclusion of the


affidavit. In all the circumstances, I instructed the MTO to


remove its leave materials from the court until such time as I


ruled on the admissibility of the affidavit.


 


 [11] I pause to point out that I have had only the benefit of


oral argument without the assistance of a factum from either


party. I also note that there is little authority on the


contentious issue, namely, the appropriateness of evidence of


public importance on motions for leave to appeal. [page622]


Analysis


 


 [12] Under s. 6(1)(a) of the Courts of Justice Act, R.S.O.


1990, c. C.43, leave to appeal from a decision of the
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Divisional Court will only be granted on a question that is not


a question of fact alone. Matters considered in granting leave


include


(a) whether the Divisional Court exercised appellate


   jurisdiction (in which case the applicant for leave is


   seeking a second appeal) or whether the Divisional Court


   was sitting as a court of original jurisdiction;


(b) whether the appeal involves the interpretation of a statute


   or regulation, including its constitutionality;


(c) the interpretation, clarification or propounding of some


   general rule or principle of law; and


(d) whether the interpretation of the law or agreement in issue


   is of significance only to the parties or whether a


   question of general interest to the public or a broad


   segment of the public would be settled for the future:


   United Glass and Ceramic Workers of North America (Re),


   [1973] 2 O.R. 763, [1973] O.J. No. 1957 (C.A.); Sault


   Dock Co. and Sault Ste. Marie (City) (Re), [1973] 2 O.R.


   479, [1972] O.J. No. 2069 (C.A.).


 


 [13] In Iness v. Canada Mortgage and Housing Corp. (2002), 62


O.R. (3d) 255, [2002] O.J. No. 4334 (C.A.), at para. 8, Weiler


J.A. confirmed that this court may grant leave to file


affidavit evidence on a motion for leave to appeal in


appropriate circumstances. At para. 11, she went on to make the


following clear:


 


 Any affidavit submitted on the issue of public importance


 should limit itself to factual information. Otherwise, expert


 legal opinion to the effect that the issue between the


 parties raises questions of public importance is


 inappropriate as this is the very issue for the court to


 decide on the leave application.


 


 [14] In other words, an affidavit submitted on a motion for


leave to appeal must only be directed toward facts that speak


to the public importance of the issues raised. It must not


contain opinion that the proposed appeal raises issues of


public importance, since that is the very question to be


answered on the motion for leave.
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 [15] Counsel for 152 argues that although Weiler J.A.


correctly considered rule 61.03(2) of the Rules of Civil


Procedure, R.R.O. 1990, Reg. 194 -- which describes the


contents of the motion record for leave to appeal -- she did


not consider the precise [page623] language used. Specifically,


he points to the language in rule 61.03(2)(vii): "a copy of any


other material in the court file that is necessary for the


hearing of the motion" (emphasis added). He says that the rule


therefore requires that any material filed on a leave motion


must already exist within the court file. I disagree.


 


 [16] Weiler J.A. essentially relied on two reasons for her


conclusion in Iness. First, she noted, in para. 7, that rule


61.03(2) "does not state that the motion record cannot contain


any other materials". Second, as she observed in para. 9:


 


   The Rules of the Supreme Court of Canada, S.O.R./2002-156,


 s. 25(1)(b) expressly permit the filing of "any affidavits in


 support of the application for leave to appeal." No separate


 leave is required to file such an affidavit, though the


 responding party may make a motion to strike the affidavit


 out if it is not relevant or contains improper submissions:


 Ballard Estate v. Ballard Estate, [1991] S.C.C.A. No. 239.


 


 [17] Weiler J.A. concluded that "[i]n the absence of any rule


expressly permitting the filing of an affidavit concerning the


issue of the public importance of an appeal . . . the matter is


discretionary and leave must be obtained". In my view, none of


the submissions advanced by 152 compel me to conclude that


Iness is wrongly decided. To the contrary, I agree with her


reasoning and her conclusions.


 


 [18] Finally, and importantly, at para. 15 of Iness, Weiler


J.A. described the procedure to be followed where a party seeks


to adduce evidence of public importance on a motion for leave


to appeal to this court. Given the way in which this matter


proceeded before me, I believe it is worth repeating:


 


 [T]he party seeking to adduce evidence on the matter of


 public importance should file a motion to admit evidence on


 the matter and a supporting affidavit with the application
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 for leave to appeal. Similarly, any response to the affidavit


 should be filed with the responding materials on the leave


 motion. The panel hearing the application for leave to appeal


 would then consider the motion to admit the evidence on the


 issue of public importance when considering the leave


 application. Motions to strike affidavits and motions to


 cross-examine on such affidavit material would properly be


 made to the chambers judge.


 


 [19] The MTO has not followed the procedure set out in Iness,


in spite of Weiler J.A.'s instructions that in the future all


parties should do so. That is, it did not seek leave to admit


the affidavit evidence of P. Lecoarer on the issue of public


importance. In addition, in the hearing before me, 152 largely


limited its submissions to a challenge of the correctness of


Iness. Accordingly, although there was some argument on the


content of the affidavit, I cannot say that it amounted to a


full and complete argument to strike; fairness in these


circumstances dictates that the procedure set out in Iness be


complied with. [page624]


Conclusion


 


 [20] In sum, Iness reflects the current law in Ontario where


a party wishes to adduce affidavit evidence of public


importance on a motion for leave to appeal to this court.


Accordingly, the MTO is required to file a motion to admit


evidence on the matter and a supporting affidavit with its


motion for leave to appeal. In the meantime, leave is granted


to the MTO to extend the time to file its factum and motion


record to January 29, 2010.


 


 [21] If 152 wishes to respond to the motion to admit the


evidence of public importance, it should do so on the leave to


appeal motion. The panel hearing the leave motion will consider


the motion to admit the evidence on the issue of public


importance at the same time. In the interim, motions may be


made to a chambers judge to strike or cross-examine the


affidavit evidence of public importance.


 


 [22] Given the circumstances and results of the proceedings


before me, I make no award of costs.
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                                             Order accordingly.


 


                             Notes


 


----------------


 


 Note 1: Section 27(a) of the Mining Act, R.S.O. 1990, c. M.14


provides that the holder of a prospector's license may prospect


for minerals and stake out a mining claim on any Crown lands,


surveyed or unserveyed. Section 1(1) provides that "Crown land"


does not include "land in actual use or occupation of the


Crown".


 


----------------
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 Appeal -- Application for leave to appeal order of Divisional


Court to the Court of Appeal -- Applicant filing affidavits on


the public importance of the legal issue raised by the appeal


-- Court of Appeal may grant leave for applicant to file


affidavits about public importance -- Affidavit should be


limited to factual information and not express opinions about


the legal issue to be decided -- Courts of Justice Act, R.S.O.


1990, c. C.43, s. 6(1)(a) -- Rules of Civil Procedure, R.R.O.


1990, Reg. 194, rule 61.03.1 [page256]


 


 EI filed a complaint with the Ontario Human Rights Commission


against Caroline Co-operative Homes Inc. (the "Co-op"), which


operated pursuant to an agreement with Canada Mortgage and


Housing Corporation ("CMHC"). Her complaint was filed because


the Co-op had changed its policy about charging rent as a


result of a directive from CMHC. She alleged that the policy


discriminated against those receiving provincial social


assistance. A Board of Inquiry was appointed and, despite


CMHC's argument that as a federal Crown corporation, it was not


subject to provincial human rights legislation, it was added as


a party. CMHC sought judicial review, and the Divisional Court


granted its application and quashed the Board's order. Under s.


6(1)(a) of the Courts of Justice Act, R.S.O. 1990, c. C.43, EI
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sought leave to appeal to the Court of Appeal. In support of


her application for leave, she filed two affidavits in which


the deponents described the public importance of the legal


issues raised by the appeal. CMHC moved to have the affidavits


struck out.


 


 Held, the motion should be dismissed save that certain


paragraphs of the affidavits should be struck out.


 


 On an application for leave to appeal to the Court of Appeal,


pursuant to s. 6(1)(a) of the Courts of Justice Act, affidavit


material about the public importance of the legal issues raised


on the appeal cannot be filed as of right. However, the court


may grant leave to file such an affidavit in appropriate


circumstances. The affidavit must be relevant to the issue of


public importance, and the extent of the impact of the court's


decision is one factor to be considered in determining the


question of public importance. Affidavits or portions of them


that simply express opinions on the very issues raised may be


struck, and the affidavit should limit itself to factual


information. Except for several paragraphs, the affidavits in


the immediate case were proper in form and in their content.


The improper paragraphs should be struck out, but leave should


be granted to adduce the remainder of the two affidavits as


evidence of the public interest. In this case, cross-


examination on the affidavits would not be useful and leave


to cross-examine should be denied, although CMHC may file


contradictory affidavit evidence in response to those portions


of the affidavit that it submits are inaccurate.


 


 In the future, a party seeking to adduce evidence on the


matter of public importance should file a motion to admit


evidence on the matter and a supporting affidavit with the


application for leave to appeal. Any response to the affidavit


should be filed with the responding material on the leave


motion. The panel hearing the application for leave to appeal


will consider the motion to admit evidence when considering the


leave application. Motions to strike affidavits and motions to


cross-examine on such affidavit material may be made to the


chambers judge.
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 [1] WEILER J.A. (in Chambers): -- Eleanor Iness has brought


an application for leave to appeal a decision of the Divisional


Court. In support, she has filed two affidavits on the public


importance of the legal issue raised. The [Canada] Mortgage and


Housing Corporation ("CMHC") has brought a motion to strike


these affidavits from the record, leaving this court to decide


the narrow issue of whether or not affidavit evidence may be


filed on the question of public importance of the appeal.


 


 [2] The background to the motion is as follows. Iness filed a


complaint with the Ontario Human Rights Commission (the


"Commission") on May 15, 1995 against Caroline Co-operative


Homes Inc. (the "Co-op"), a rent-geared-to-income co-op


operating pursuant to an agreement with CMHC. Up until that


time, Iness, and all other persons living at the Co-op, had


been charged rent geared-to-income amounting to 25 per cent of


income regardless of its source. On January 1, 1995, the Co-op


changed its policy and Iness was charged the maximum amount of


her shelter allowance as rent. The result was that she now had


to pay $27.50 per month toward hydro and insurance costs out of


the living portion of her allowance. Other residents of the Co-


op not in receipt of public assistance continued to simply


pay 25 per cent of income. Iness alleged discrimination against


her on the prohibited ground of receipt of provincial social


assistance. A Board of Inquiry was appointed and both Iness and


the Co-op sought to add CMHC as a party.


 


 [3] The Co-op's position was that it was obliged to comply


with a directive from CMHC stating that housing costs for


members in receipt of social assistance were to be calculated


in a different manner from those income tested members not in


receipt of [page258] social assistance. CMHC opposed the motion


to add it as a party on the basis that it is a federal crown


corporation operating pursuant to federal legislation and


exercising its federal spending power pursuant to s. 91(1A) of


the Constitution Act, 1867 (U.K.), 1867, c. 3. As such, it


claims it is not subject to provincial human rights legislation


but only the Canadian Human Rights Act, R.S.C. 1985, c. H-6,


which is a complete code regarding human rights in the federal


sphere. On June 13, 2001, the Board of Inquiry held that CMHC
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was subject to the Ontario Human Rights Code, R.S.O. 1990, c.


H.19, and added CMHC as a party. CMHC sought judicial review of


the Board's decision before the Divisional Court and, on July


8, 2002, the Divisional Court agreed with CMHC's position,


quashing the Board's order: Canada Mortgage and Housing Corp.


v. Iness, [2002] O.J. No. 2761 (Quicklaw) (Div. Ct.).


 


 [4] Iness is seeking leave to appeal to this court. Under s.


6(1)(a) of the Courts of Justice Act, R.S.O. 1990, c. C.43,


appeals from a decision of the Divisional Court will only be


granted with leave on a question that is not a question of fact


alone. The possibility that there may be an error in the


judgment or order sought to be appealed will not generally be a


ground in itself for granting leave. Matters considered in


granting leave include: (a) whether the Divisional Court


exercised appellate jurisdiction (in which case the applicant


for leave is seeking a second appeal) or whether the Divisional


Court was sitting as a court of original jurisdiction; (b)


whether the appeal involves the interpretation of a statute or


regulation including its constitutionality; (c) the


interpretation, clarification or propounding of some general


rule or principle of law; and (d) whether the interpretation of


the law or agreement in issue is of significance only to the


parties or whether a question of general interest to the public


or a broad segment of the public would be settled for the


future: Re United Glass and Ceramic Workers of North America


(AFL-CIO-CLC), [1979] 2 O.R. 763 (C.A.); Sault Dock Co. v.


Sault Ste. Marie (City), [1973] 2 O.R. 479, 34 D.L.R. (3d) 327


(C.A.).


 


 [5] The two affidavits filed by Iness as part of her leave


motion are intended to support her position that the questions


of law raised are a matter of public importance. The affidavits


purport to address the number of co-ops and non-profit housing


corporations that are, like the Co-op, funded by CMHC's "s.


56.1" program and to further describe how that funding program


works. CMHC opposed the filing of the affidavits on the basis


that they do not comply with the test for the admission of


fresh evidence set out in R. v. Palmer, [1980] 1 S.C.R. 759 at


p. 775, 106 D.L.R. (3d) 212 and it also disagrees with much of


the content in the affidavits.
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 [6] Iness took the position she was entitled as of right to


file the affidavits based on the endorsement of Simmons J.A.


(in chambers) [page259] on August 8, 2002 in Thomas


Furniture Ltd. v. Borooah, Docket M28743. Alternatively, Iness


seeks leave to file the affidavits. The first question,


therefore, is whether a moving party may file affidavits on a


motion for leave to appeal to address the issue of public


importance, and if so, whether the filing of such an affidavit


is as of right or whether leave is required. If such affidavits


may be filed, but only with leave, the question then becomes


when leave should be granted.


 


 [7] Rule 61.03.1 of the Rules of Civil Procedure, R.R.O.


1990, Reg. 194 governs motions for leave to appeal to the Court


of Appeal. Subrule 2 of rule 61.03.1 states that a motion


record, factums and transcripts, if any, are to be served. The


documents to be contained in the motion record are those listed


in rule 61.03(2).12 The rule does not state that the motion


record cannot contain any other materials. In Thomas Furniture,


supra, Simmons J.A. dealt with the question whether affidavit


material on the public importance of the matter could


nonetheless be filed. She endorsed the record in part as


follows: [page260]


 


 I do not read rule 61.03.1 as prohibiting a party from filing


 evidence on a motion for leave to appeal to address whether


 the proposed appeal raises an issue of public importance,


 nor, in my view, have any authorities been filed that


 establish that such evidence should be prohibited.


 


In the motion before her, however, she held that there was no


basis for concluding that the affidavit of David Butler was


admissible as addressing an issue of public importance. Rather,


it dealt with matters relevant to the interpretation of the by-


law that could have been raised previously.


 


 [8] I do not read the decision of Simmons J.A. as indicative


that affidavit evidence on the question of public importance


can be filed as of right. Rather, it supports the conclusion


that the court may grant leave to file such an affidavit in
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appropriate circumstances. This conclusion is further supported


by an examination of the approach taken in two other


jurisdictions where the filing of such affidavit material is


expressly permitted.


 


 [9] The Rules of the Supreme Court of Canada, SOR/2002-156,


s. 25(1)(b) expressly permit the filing of "any affidavits in


support of the application for leave to appeal". No separate


leave is required to file such an affidavit, though the


responding party may make a motion to strike the affidavit out


if it is not relevant or contains improper submissions: Ballard


Estate v. Ballard Estate, [1991] S.C.C.A. No. 239. Similarly,


the British Columbia Court of Appeal Rules, B.C. Reg. 297/2001,


rule 7 and Form 4 also envisage the filing of such affidavit


material. In the absence of any rule expressly permitting the


filing of an affidavit concerning the issue of the public


importance of an appeal, I am of the opinion that the matter is


discretionary and leave must be obtained.


 


 [10] The question therefore is whether this is an appropriate


case in which to grant leave and allow the affidavits to be


filed. The Palmer test is of no assistance on the issue before


me; it is directed to the admissibility of fresh evidence


affecting the substance of a decision as opposed to its


process. The decision of the Supreme Court in Markevich v.


Canada, [2001] S.C.C.A. No. 371 is much more pertinent to a


motion to strike an affidavit filed in support of granting


leave to appeal. Markevich implicitly states that the affidavit


in question must be relevant to the issue of public importance.


The extent of the impact of the court's decision is one factor


to be considered in determining the question of public


importance. In that case, the impact centred on a dollar figure


-- the ability of the public purse to collect tax debts.


Affidavit evidence filed by the appellant seeking leave to


appeal stated that significant amounts of taxes would become


uncollectable if the judgment of the lower court was allowed to


[page261] stand. This was held to be entirely relevant to


the issue of the national importance of the legal question


raised, and the affidavit evidence was allowed. In addition,


the request of the respondent on appeal for leave to examine


the individual who had filed the affidavit was rejected. All
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the Supreme Court wanted to know was that a "substantial amount


may be involved". They did not wish to become bogged down in


superfluous debate over the exact figure.


 


 [11] The affidavit evidence before me similarly establishes


the wide impact of the Divisional Court's decision. While it


focuses on the number of persons affected rather than a dollar


value, the affidavits are relevant in that they go to the


importance of the court's decision on the broader public beyond


the parties involved directly. Relevance, however, is not the


only question to consider when granting leave to file


affidavits on the issue of public importance. The Supreme Court


struck out affidavits in Ballard Estate, supra, when they


simply expressed matters of opinion on the very issues raised


on appeal. Ballard Estate contrasted this opinion evidence to


"statistical data as to the effects of a decision [which]


may be of great assistance". Any affidavit submitted on the


issue of public importance should limit itself to factual


information. Otherwise, expert legal opinion to the effect that


the issue between the parties raises questions of public


importance is inappropriate as this is the very issue for the


court to decide on the leave application.


 


 [12] An examination of the affidavits of J. David Hulchanski


and Mary Todorow reveals that, for the most part, they confine


themselves to statistical data. While CMHC claims that the


affidavits go to the substantive issues in this matter by


discussing CMHC's role in the housing industry and funding,


these paragraphs are incidental to the main purpose of the


affidavit, namely, a demonstration of the wide impact that the


court's decision will have. The fact that this evidence was


available to counsel at the time of the initial motion before


the Board of Inquiry is irrelevant, it is only at this stage


that Iness must demonstrate the public importance of the issues


raised.


 


 [13] CMHC further objects to the affidavits on the basis of


form, claiming that they do not meet the standard of rule


39.01. On the whole, both affidavits are acceptable to the


court in that each affiant states that they have "knowledge of


the matters herein deposed": Affidavit of J. David Hulchanski
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at para. 2, Affidavit of Mary Todorow at para. 3. Hulchanski's


affidavit, however, steps over the line into opinion in para. 9


where he states, in part, "Protection from discrimination in


access to subsidized rental units is of critical importance for


disadvantaged [page262] groups in Ontario, including social


assistance recipients." Paragraph 10 also deviates from an


analysis of the number of people affected by the CMHC and the


structure of its programs. Paragraph 14 of Todorow's affidavit


similarly crosses into opinion when she states that "CMHC is


the author of the shelter component requirement, which is


potentially discriminatory under the [Ontario Human Rights]


Code." I would therefore strike paras. 9 and 10 from the


affidavit of J. David Hulchanski and para. 14 of the affidavit


of Mary Todorow, but grant leave to adduce the remainder of


these two affidavits as evidence as to the public interest.


 


 [14] Finally, CMHC disagrees with some of the statements in


the affidavits. It wishes to cross-examine on them and also


wishes to file affidavit evidence. I cannot see that cross-


examination on the affidavits will serve a useful purpose.


As in Markevich, the exact number of persons affected by the


decision is not pertinent. It is the general picture which is


important. Consequently, leave to cross-examine on the


affidavits is denied. CMHC is at liberty to file contradictory


affidavit evidence in response to those portions of the


affidavit that it submits are inaccurate.


 


 [15] In the future, it seems to me that the party seeking to


adduce evidence on the matter of public importance should file


a motion to admit evidence on the matter and a supporting


affidavit with the application for leave to appeal. Similarly,


any response to the affidavit should be filed with the


responding materials on the leave motion. The panel hearing the


application for leave to appeal would then consider the motion


to admit the evidence on the issue of public importance when


considering the leave application. Motions to strike affidavits


and motions to cross-examine on such affidavit material would


properly be made to the chambers judge.


 


 [16] CMHC's motion for an order striking out the affidavits


of Hulchanski and Todorow is therefore dismissed, but only in
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part. Paragraphs 9 and 10 of the affidavit of J. David


Hulchanski and para. 14 of the affidavit of Mary Todorow shall


be struck out, and leave to admit the remainder of these


affidavits is granted.


 


 [17] Both sides have agreed to bear their own costs of this


motion.


 


                                            Order accordingly.
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Stewart J. 


NATURE OF THE APPLICATIONS 


[1] There are two applications for judicial review before this Court which are being heard 


together and which seek the same relief. 


[2] The Applicants are trustees of multi-employer pension plans of which the members of 


two construction unions are beneficiaries.  They request an order setting aside the decision and 


order of the Information and Privacy Commissioner of Ontario (“Commissioner”) dated March 


24, 2015 which ordered that access to certain financial records and other confidential information 


of these pension plans prepared and filed by the Applicants with the Financial Services 


Commission of Ontario (“FSCO”) be given to a representative of a rival union.  They submit that 


the Commissioner erred in law in granting the order and that the decision to do so was 


unreasonable. 


[3] The Respondents the Minister of Finance (“MOF”) and the FSCO support the position 


taken by the Applicants on this review. 


[4] The Respondent IPC and the Intervener Joseph Maloney (“Maloney”) take the position 


that the IPC’s decision was reasonable and should be upheld. 


BACKGROUND 


[5] The Applicants oversee the administration of multi-employer pension plans for members 


of two unions: the Bricklayers and Stonemasons Union Local 2 (“Local 2”) and the Canadian 


Bricklayers and Allied Craft Unions (“BACU”).  The Applicants are recognized as 


Administrators of the pension plans under s. 1(1) of the Pension Benefits Act for the purposes of 


their regulation. 


[6] Section 1(3) of the Pension Benefits Act allows for the existence of multi-employer 


pension plans such as these.  These special plans require the various and several employers of the 


plans’ members to pay contributions into a single plan for their benefit. 


[7] Ontario Regulation 990 promulgated under the Pension Benefits Act sets out a series of 


stringent reporting requirements that these pension plans must satisfy.  Mandated regular reports 


are to be filed with the FSCO which operates under the authority of the MOF.   


[8] In addition to the more general reporting requirements contained in the Pension Benefits 


Act, s. 6(4)(b) of Regulation 990 specifically requires the Administrators of multi-employer 


pension plans to report to FSCO whenever there are any funding shortfalls.  


[9] Among the materials and information that must be provided to FSCO by the Applicants 


and others in similar situations are actuarial valuation reports of the plans for which they are 


responsible.  According to the Applicants, these actuarial valuation reports contain sensitive 
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information about the plans, including assessments of the plan’s financial viability and lists of 


the plan’s assets and contribution requirements for employers. 


[10] The parties acknowledge that the information which is the subject matter of the order of 


the Commissioner under review is financial in nature. 


[11] These actuarial valuation reports and other information required to be provided to FSCO 


are not generally available to the public.  There is a short list of exceptions to this provision for 


general confidentiality in s. 29 of the Pension Benefits Act, which permits plan members, 


members’ spouses, union representatives who are parties to the plan, and employers to be given 


access to this information. 


[12] It is therefore evident that the information under consideration for disclosure is sensitive 


financial information provided to the FSCO under compulsion of law and with the understanding 


that it will be held in confidence, subject to s. 29 of the Pension Benefits Act. 


[13] The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers 


and Helpers (“IBB”) is a union that is a rival to Local 2 and the BACU.  Maloney is the IBB’s 


International Vice President. 


[14] Every three years, the construction industry experiences a period known colloquially as 


“raiding season”.  This is a period during which construction unions may file displacement 


applications to raid another union’s membership.  As opposed to other industries where 


competing unions file displacement applications on a timeline based on the particular expiration 


date of an individual collective agreement, s. 162(3) of the Labour Relations Act, 1995 requires 


most agreements within the construction industry to end every three years on April 30.  


Therefore, construction unions may only file displacement applications during the two months 


leading up to this deadline.  The most recent raiding season, in 2016, has just ended. 


[15] This relatively short window of opportunity is routinely rife with interunion conflict.  For 


instance, during the raiding season in 2013 approximately 170 displacement applications 


involving such unions were filed with the Ontario Labour Relations Board.   


[16] It is within the context of these regular acrimonious raiding seasons that Maloney sought 


access from the MOF to the otherwise confidential financial information of the pension plans 


administered by the Applicants for the benefit of beneficiaries of the plans, some of whom are 


members of certain unions rival to Maloney’s union, the IBB. 


REQUEST FOR ACCESS TO INFORMATION  


[17] On February 21, 2013, Maloney filed an access to information request with the MOF.  In 


his request, Maloney asked for access to documents filed with the MOF between January 2007 


and February 2013 involving pension plans administered by the Applicants, including the 


following: 


(a) audited financial statements; 
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(b) annual information returns; 


(c) investment information summaries; 


(d) actuarial valuations or other actuarial reports; and 


(e) member information booklets. 


[18] Maloney does not fall within the enumerated persons and organizations that are named 


exceptions in s. 29 of the Pension Benefits Act and therefore does not have specific statutory 


authority to have access to these records. 


[19] In response to Maloney’s request, the MOF identified 140 records considered responsive 


to the request.  After obtaining submissions from the Applicants, (who were not informed as to 


the identity of the person who had requested access), the MOF granted access to Maloney to 66 


of the 140 records.   The records disclosed did not contain any sensitive financial information. 


[20] The rest of the documents were withheld in reliance on ss. 17(1) and 19 of the Freedom 


of Information and Protection of Privacy Act (“FIPPA”) which protect third party information 


and solicitor-client privilege.   


[21] On June 21, 2013, Maloney filed an appeal with the Commissioner of the MOC decision 


to deny access to some of the records sought.  After narrowing the issues on appeal and the 


relevant records in issue during mediation, the Commissioner sent the affected parties Notices of 


Inquiry.  These Notices addressed matters such as the burden of proof, the issues on appeal, and 


documentation that would be helpful to the Commissioner.   


[22] After the parties had made initial written submissions, the Applicants and MOF were 


allowed to make reply submissions.  Maloney was then allowed to make a sur-reply. 


[23] Accordingly, the process before the Commissioner was conducted purely on the basis of 


a documentary record and submissions by the parties made in writing. 


DECISION OF THE COMMISSIONER 


[24] By a decision dated March 24, 2015, the Commissioner granted Maloney’s appeal and 


ordered the MOF to release the remaining records at issue by no later than April 30, 2015.   


[25] In making the Order, the Commissioner stated: 


[66] The main argument advanced by the ministry and the affected 


parties in regard to the harms contemplated in section 17(1) (a) and 


(c) is that the records could be used by other trade unions to 


displace or raid the trade union that represents the members of the 


plan, resulting in members transferring their pensions out of the 


plan.  This raiding of pension assets, they submit, can cause 


financial harm to the beneficiaries who remain in the plan, by 
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reducing their benefits.  In addition, they argue that employers who 


continue to participate in the original plan may also be required to 


increase the level of their contributions, causing them undue harm 


as well.  They also argue that the use of the records could weaken 


the position of the trade union in its bargaining with the employer 


over terms and conditions of the pension plan.  One of the affected 


parties also argues that certain data contained in the records could 


be used by a rival union to discourage investment managers and 


funds in which the assets are invested from dealing with the 


pension plan. 


[67] In my view, all of the harms described, above, by the ministry 


and the affected parties could very well occur, but these events do 


not arise because of the disclosure of the records.  Rather, these 


harms could result from the practice of one union successfully 


“raiding” another, as allowed by the Labour Relations Act.  As 


advised by one of the affected parties, in the 2013 raiding period 


there were approximately 170 displacement applications filed with 


the Ontario Labour Relations Board.  It is evident from the 


information provided by the parties that the ability of employees to 


choose their own union as part of this regime of “raiding” is 


permitted under the Labour Relations Act. In other words, based on 


the representations provided by the parties, the competitive 


practice of raiding is something that occurs in the construction 


trade industry.  In my view, trade unions, including the affected 


parties, are familiar with this highly competitive practice of 


attempting to raid a rival union and I would imagine that various 


tactics are used by unions in an attempt to bolster their 


membership and make themselves more attractive to the members 


of rival unions. 


[68] However, I find that the ministry and the affected parties have 


not provided sufficiently detailed and convincing evidence that the 


disclosure of the records at issue could reasonably be expected to 


cause the harms they describe in their representations.  For 


example, as previously described, the valuation reports filed by 


unions to FSCO are available under the PBA to those with an 


interest in the reports.  Sections 29 and 30 of the PBA provide for 


the following individuals to be able to inspect and obtain a copy of 


a variety of records relating to the pension plans, including the 


records at issue: 


 member, former member, retired member; 


 spouse of a member, former member or retired member; 
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 former spouse of member, former member or retired member in limited 


circumstances; 


 any other person entitled to pension benefits;  


 a representative of a trade union that represents members of the pension 


plan; 


 an employer; 


 a person required to make contributions under the pension plan on behalf 


of an employer; 


 an agent of a person described above who is authorized in writing; and  


 such other persons who may be prescribed. 


[69] Notwithstanding the fact that the PBA provides for limited 


disclosure, the number of individuals who could access the 


valuation report of their union’s pension plan is not insignificant, 


and it would be possible for these reports to be disseminated within 


the trade union community, including between rival unions.  


However, the ministry and the affected parties have not been able 


to cite one instance where a valuation report that was somehow 


obtained by a rival union was used to cause the harms 


contemplated in section 17(1) to another union.  I find, therefore, 


that the ministry’s and the affected parties’ arguments are 


speculative and not sufficiently detailed and convincing. 


[26] The Commissioner ordered that the actuarial valuation reports and other financial 


information be disclosed in their entirety.  


[27] On May 8, 2015, the Commissioner stayed enforcement of the order pending 


determination of the present applications for judicial review. 


JURISDICTION 


[28] On an application for judicial review, this Court has jurisdiction to grant any relief that 


the Applicants would be entitled to in proceedings by way of mandamus, prohibition or certiorari 


or proceedings by way of an action for a declaration or for an injunction or both, in relation to 


the exercise, refusal to exercise or proposed or purported exercise of a statutory power (Judicial 


Review Procedure Act, R.S.O. 1990, c. J. 1 s. 2(1)). 
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STANDARD OF REVIEW 


[29] The parties agree that this decision of the Commissioner should be reviewed on a 


standard of reasonableness.  It is likewise accepted that the Commissioner is owed deference in 


interpreting and applying its enabling statute (see: Alberta (Information and Privacy 


Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61); John Doe v. Ontario (Finance), 


[2014] 2 S.C.R. 3).  


[30] Although the Applicants framed as questions of procedural fairness certain aspects of the 


hearing process employed by the Commissioner, and submitted correctly that no standard of 


review analysis is needed for such issues, these arguments were not actively pursued at the 


hearing of these applications. 


[31] The MOF and the FSCO have made additional submissions with respect to whether 


deference must be given by the IPC to a decision by the MOF of this type.    In view of the 


following decision and reasons, we consider it unnecessary to determine that issue. 


ISSUES  


[32] The principal issues raised on this application for judicial review are: 


(a) Did the Commissioner apply the appropriate legal test to determine whether 


disclosure of the actuarial valuation reports and other financial information could 


reasonably be expected to result in harm to the Applicants? And 


(b) Was the Commissioner’s decision that the Applicants had failed to show that 


disclosure of this information could reasonably be expected to result in harm to 


the Applicants reasonable?  


ANALYSIS AND DISCUSSION 


[33] Section 17(1) of FIPPA provides:  


17.(1) A head shall refuse to disclose a record that reveals a trade secret or 


scientific, technical, commercial, financial or labour relations information, 


supplied in the confidence implicitly or explicitly, where the disclosure could 


reasonably be expected to, 


(a) prejudice significantly the competitive position or interfere significantly with the 


contractual or other negotiations of a person, group of persons, or organization; 


(b) result in similar information no longer being supplied to the institution where it is 


in the public interest that similar information continues to be so supplied; 


(c) result in undue loss or gain to any person, group, committee or financial 


institution or agency; or 
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(d) reveal information supplied to or the report of a conciliation officer, mediator, 


labour relations officer or other person appointed to resolve a labour relations 


dispute. 


[34] Accordingly, the legislation requires that a government institution must be satisfied, 


before it is able to withhold the release of a document based on the third party exception in s. 


17(1), that: 


1. the record reveals information that is a trade secret or scientific, technical, 


commercial, financial or labour relations information; 


2. the information was provided by a third party to a government institution with the 


understanding (either explicit or implicit) that it would be held in confidence; and  


3. the prospect of disclosure of the record gives rise to a reasonable expectation that 


one of the harms specified in paragraph (a), (b) and/or (c) of section 17(1) will 


occur. 


[35] The Commissioner found that the first two parts of this test had been satisfied.  However, 


the Commissioner determined that the Applicants and MOF had not provided “sufficiently 


detailed and convincing evidence” to support their position that disclosure of the records could 


reasonably be expected to cause the harms mentioned in s. 17(1) (a) and (c). 


[36] In so doing, the Commissioner concluded that the actuarial reports required to be filed 


with the FSCO under the Pension Benefits Act are available to a “not insignificant” number of 


individuals with an interest in them.  From this, it was extrapolated that it would be possible for 


these reports to be disseminated within the trade union community, including to rival unions by 


such individuals. 


[37] The Commissioner further found that, given what was viewed as “not significant” 


potential access to and dissemination of the information, the inability of the MOF or the affected 


parties to cite any actual instance where such an actuarial valuation report had been used to cause 


the harms contemplated by s. 17(1) demonstrated that the nature of the risk raised by them was 


speculative only.   The Commissioner effectively found that, because the harm could not be 


shown to have happened in the past, the Applicants had failed to show a reasonable expectation 


that there was sufficient risk that it would happen in the future if full access to the information 


were to be provided to Maloney. 


[38] The Applicants, MOF and FSCO argue that the Commissioner’s conclusion and reasons 


for it are unreasonable.  They argue that the Commissioner applied not only a too-burdensome 


standard of proof in assessing whether the disclosure of the records would give rise to a 


reasonable expectation of harm, but also a too-stringent standard of causation of such harm.  


[39] The Applicants, MOF and FSCO argue that there must only be shown a “reasonable 


expectation of probable harm” under s. 17(1) of FIPPA, and that the Commissioner’s reasoning 


and decision in this instance imposed a higher burden inconsistent with this legal test. 
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[40] In response, the Commissioner (which took a very active and partisan role on this judicial 


review of its decision) and Maloney contend that the decision falls within a range of reasonable 


outcomes.  The risk of harm from disclosure of the documents or information must be shown to 


be well beyond, or considerably above, a mere possibility and that test was not met.  The 


Commissioner and Maloney further submit that the stated requirement for “detailed and 


convincing evidence” is not an attempt to create a higher standard of proof but is only an 


affirmation of the obvious: that the Commissioner needs adequate evidence upon which to draw 


a conclusion about reasonable prospects of harm. 


[41] On a review of reasonableness, this Court is charged with evaluating the justification, 


transparency and intelligibility of the Commissioner’s reasoning, and whether the decision falls 


within a range of possible, acceptable outcomes which are defensible in respect of the facts and 


law (see: Dunsmuir v. New Brunswick, 2008 SCC 9). 


[42] In assessing whether a decision is reasonable in light of the outcome and the reasons, 


courts must show respect for the decision-making process of adjudicative bodies with regard to 


both the facts and the law.  Courts should not substitute their own reasons but may, if they find it 


necessary, look to the record for the purpose of assessing the reasonableness of the outcome (see: 


Newfoundland and Labrador Nurses’ Union v. Newfoundland and Labrador (Treasury Board), 


2011 SCC 62). 


[43] It is therefore evident that the burden on the Applicants – to demonstrate that the decision 


of the Commissioner reflects an error in application of the test to the facts such that the decision 


falls outside a range of possible, acceptable outcomes and is therefore unreasonable – is a 


daunting one.  We are not to grant relief on judicial review merely because we might have come 


to a different conclusion. 


[44] In support of their position, the Applicants, MOF and FSCO rely on the decision of the 


Supreme Court of Canada in Merck Frosst Canada Ltd., v. Canada (Health), [2012] 1 S.C.R. 23.  


The Supreme Court found the standard for harm for the release of third party information under 


such statutory freedom of information provisions and in circumstances such as this is 


“reasonable expectation of probable harm”.   The Commissioner and Maloney do not take issue 


with this articulation of the test, but submit that the Commissioner applied it in this case.  


[45] Reasonable expectation of probable harm cannot be merely fanciful, imaginary or 


contrived. Such fears of harm are not reasonable because they are not based on reason.  


Conversely, requiring a party to demonstrate that harm is more likely than not to occur sets the 


legal burden too high.  In Merck Frosst, the court stated (at para 204): 


What is at issue is risk of future harm that depends on how future uncertain events 


unfold. Thus, requiring a third party (or, in other provisions, the government) to 


prove that harm is more likely than not to occur would impose in many cases an 


impossible standard of proof.  


[46] The difficulty inherent in this test is that an affected party is required to provide evidence 


relating to an event that has not yet occurred.  The reasons or decision in Merck Frosst provide 
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guidance as to what a party resisting disclosure needs to demonstrate to establish the possibility 


of future harm (at para. 206 ):   


[T]hat disclosure will result in a risk of harm that is well beyond the merely 


possible or speculative, but also that it need not be proved on the balance of 


probabilities that disclosure will in fact result in such harm. 


[47] As further explained in Ontario (Community Safety and Correctional Services) v. Ontario 


(Information and Privacy Commissioner), [2014]1 S.C.R. 674, this standard of proof is higher 


than mere possibility, but is lower than balance of probabilities.  The Applicants, MOF and 


FSCO submit that it is this standard that should have been applied by the Commissioner in this 


case, but was not. 


[48] In Ontario (Community Safety and Correctional Services), a case that examined 


exemptions under s. 14 of FIPPA also based on a “reasonable expectation” of certain outcomes, 


the Supreme Court of Canada stated that the required inquiry is “contextual”.  How much 


evidence and the quality of evidence needed to meet this standard will ultimately depend on the 


nature of the issue and inherent probabilities or improbabilities or the seriousness of the 


allegations or consequences. 


[49] The Applicants, MOF and FSCO argue that the Commissioner’s assessment that the 


evidence tendered by them was not sufficiently “detailed and convincing” and the resulting 


conclusion that it was therefore speculative and inadequate are contrary to the test articulated by 


the Supreme Court of Canada in Merck Frosst and Ontario (Community Safety and Correctional 


Services). 


[50] Context here is significant.  When the request for the documents was made in 2013, the 


IBB and the BACU were engaged in a fight over members. The BACU was seeking to displace 


the IBB’s bargaining rights in Ontario.  The solvency of the IBB pension plan, including the 


percentage of contributions being used to repay the IBB’s pension debts, was an issue in that 


campaign. The IBB members seeking to join the BACU had a right of access to the IBB 


members’ pension documents because they were beneficiaries of the IBB’s pension plan. The 


IBB, however, did not have a corresponding independent statutory right of access to the BACU’s 


members’ pension documents.  Through Maloney, the IBB thus initiated the FIPPA request. 


[51] As has been referred to by the MOF and FSCO, the Pension Benefits Act is a remedial 


statute with a protectionist aim.  It is public policy legislation establishing a carefully calibrated 


legislative and regulatory scheme prescribing minimum standards for all pension plans in 


Ontario, intended to benefit and protect the interests of members and former members of pension 


plans (see: Gen Corp Canada Inc. v. Ontario (Superintendent, Pensions), (1998) 158 D.L.R. (4
th


) 


497 (Ont. C.A.)). 


[52] There is no dispute that the information sought to be disclosed is in the nature of 


confidential financial information, accessible by statute only to certain enumerated persons.   


This legislated concern for preservation of confidentiality would further suggest that this 
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financial information is not meant to be seen or used by persons not so authorized by statute, 


albeit subject to FIPPA disclosure. 


[53] In addition, procedural safeguards are in place at the FSCO to ensure that whoever is 


accessing these files is a part of the prescribed group.  For instance, when making an 


appointment with the FSCO to view the records filed, a party must specify who they are, and 


provide proof of plan membership.  If a spouse is requesting access to the plan, he or she must 


provide evidence of the spousal relationship.  Plan members must bring photo identification on 


the day of his or her appointment to see these records. 


[54] Accordingly, the conclusion that there exists a “not insignificant” array of persons to 


whom this information may be available is overstated.  The enumerated statutory exceptions to 


strict confidentiality of the information filed by pension plans, such as those administered by the 


Applicants, supplemented by procedural safeguards, serve to demonstrate the degree to which 


this confidentiality is to be observed.   Provision of this confidential information to unauthorized 


third parties by persons entitled to access under the Pension Benefits Act, for purposes at odds 


with the interests of the beneficiaries may be seen to be contrary to the spirit, if not the letter, of 


the legislated restrictions. 


[55] It must also be remembered that it is the trustees of these plans who are the Applicants in 


this case, not the unions.  They are asserting the privacy interests of the beneficiaries of the 


assets of the plans, and not the interests of the members of the sponsor unions.  Some of the 


beneficiaries of the plans are retired former union members or spouses or dependents of former 


union members who are reliant on the Applicants to maintain the financial integrity and viability 


of these plans.  Those individuals have no interest in and take no part in inter-union rivalry.   


[56] By virtue of their role, the trustees of these pension plans have a fiduciary duty to the 


beneficiaries of the plan and must act prudently and even-handedly among those beneficiaries. It 


is reasonable to expect that, if a raiding union spreads information (or misinformation) about the 


pension plan in the context of a raid, the trustees will be required to expend resources to defend 


the reputation of the plans and to correct any misinformation that is being disseminated. The 


plans are then at risk of being drawn into a labour dispute in which they would not otherwise be 


involved, a risky and undesirable development causing unnecessary expense. 


[57] It is also evident that the actuarial reports sought to be disclosed contain strategic 


information used to guide decision-making of the Applicants as trustees of these plans.  These 


decisions could affect the terms and conditions of employment of plans’ members, as well as the 


obligations of contributing employers. The reports contain information about the financial health 


of the pension plans and provide recommendations to the plans’ trustees about actions that need 


to be taken to keep the plans sufficiently funded. Any recommendation to increase employer 


contributions is a matter that will have to be addressed in collective bargaining.  Any 


recommendation to decrease benefits payable will affect the conditions of work of working 


beneficiaries.  They provide a wealth of financial information that could inform strategy for a 


union raid. 
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[58] The disclosure of the records at issue would reveal information that could be used by any 


competing trade union to justify its pension plan to its own members and persuade them from 


moving to another union, to create dissent among members of a target union or unions, and to 


give rival unions a strategic advantage in a raid campaign.  If such raid or raids were to be 


successful, this would necessarily result in a financial loss to the Applicants’ pension plans and, 


by extension, to its beneficiaries and contributing employers.  In my assessment, these harms are 


to be reasonably expected in these circumstances. 


[59] Providing the actuarial reports to a competing union allows it to compare pension 


benefits and raise solvency issues in the raiding campaign. It also allows them to raise 


speculation about how the plans’ trustees may respond to any concerns, thus politicizing the 


issues instead of permitting the plans’ trustees to address them prudently and even-handedly as 


their fiduciary obligations require them to do. 


[60] As noted, any use of this information to encourage pension plan members to leave the 


union may affect the financial state of the plan. The plan is funded by contributions made by 


employers based on an hourly contribution rate. If the number of working members decreases, 


there will be less money coming in to fund the plan’s obligations. This can become problematic 


as a greater percentage of plan members reach retirement. In addition, when members leave the 


one union to join another, they may elect to transfer the commuted value of their pension out of 


the plan, thus depleting the value of the plans assets used to fund pensions for the remaining 


beneficiaries. 


[61] Any resulting funding deficits are to be resolved by requiring employers to contribute 


more money to the plan, by reducing benefits or by a combination of both. Any reduction of 


benefits causes a loss to plan members whose pensions will be reduced. An increase in 


contribution amounts will cause loss to employers who will have to pay more. Both options will 


cause significant prejudice to the competitive position of the trade union and its members. The 


union will not be as able to attract new members if the pension it offers is reduced, or if a 


significant portion of employer contributions must go toward paying funding deficits rather than 


providing benefits.   In our view, this must qualify as “undue loss” within the meaning of s. 17(1) 


(c). 


[62] Likewise, the amount of employer contributions is negotiated through collective 


bargaining as part of the total compensation package.  Therefore, an increase in employer 


contributions is liable to result in a decrease in other components of the total compensation 


package.  This likewise would cause undue loss to the wage-earning beneficiaries of the plan.   


[63] Although the identity of the person seeking access to information is not generally 


considered to be a relevant factor in determining whether documents must be disclosed under 


FIPPA, in this particular case the rival union connection of the requestor and the timing of the 


request are contextual facts that should assist in considering the extent of the risk that the harms 


alleged will materialize. 


[64] In making the initial decision not to disclose, the MOF attempted to balance the public 


purpose of right of access to government information and the private interests engaged and 
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affected in this case.  As was so succinctly put by Cromwell, J. in Merck Frosst, this involves a 


careful balance between the sometimes competing objectives of encouraging disclosure and 


protecting third party interests. 


[65] In my view, the risk of the harms outlined by the Applicants, MOF and FSCO arising out 


of the provision of the pension documents to the requesting party is more than just speculative 


when considered in the context of this bitterly competitive union rivalry within the construction 


industry and the demonstrated aggressive raiding season conflict which occurs every three years. 


[66] Given this context, it is unreasonable, and perhaps naïve, to reject the expectation that it 


is more than possible that efforts would be made by individuals or entities provided with access 


to the information sought in this case to foment discontent among members of target unions and 


that the harms pointed to by the Applicants, MOF and FSCO would be reasonably expected to 


occur. 


[67] The fact that such harm, were it to occur, would be due to the use or misuse of the 


information by a raiding union does not serve to insulate the disclosure of the otherwise 


confidential information from being a necessary link in the chain of causation in this scenario. 


[68] Similarly, the fact that it cannot be shown by the Applicants, MOF and FSCO that this 


harm has happened before is of very little assistance in determining the degree of risk in these 


circumstances. 


[69] We therefore agree with the submissions made by the Applicants, MOF and FSCO that 


the standard of proof applied by the Commissioner to the facts of this case was too burdensome 


on them.  We also agree that the standard of causation test for harm imposed by the 


Commissioner in this case was too stringent when all facts are viewed in context. 


[70] As a result, we conclude that the decision by the Commissioner falls outside the range of 


possible, acceptable outcomes defensible in respect of the facts and law and is therefore 


unreasonable.  As such, it must be set aside. 


CONCLUSION 


[71] For these reasons, the applications for judicial review are allowed.   The Order of the 


Commissioner is hereby set aside, and the issue is sent back to the Commissioner for 


reconsideration and determination in light of these reasons. 


COSTS 


[72] The parties have agreed that there will be no costs awarded to any party on these 


applications. 


 


 


________________________ 


STEWART J.  
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H. SACHS J. (DISSENTING): 


 


INTRODUCTION 


[73] The central question on this application for judicial review is whether the Commissioner 


unreasonably concluded that the disclosure of the actuarial valuations of the pension plans of the 


unions associated with the Applicants could reasonably be expected to result in one of the harms 


listed in s. 17(1) of FIPPA.  


[74] The Applicants’ fear is that, if the requestor, Maloney, receives this information, he will 


disclose the information to members of the Applicants’ pension plans (who are entitled to receive 


this information under the Pension Benefits Act). This disclosure will lead a large portion of 


those members to leave the unions associated with the Applicants and join Maloney’s rival 


union. This, in turn, would have a harmful effect on the Applicants’ pension plans and financial 


well-being. 


[75] The Commissioner decided that the evidence before her of the risk of this harm was not 


well beyond or considerably above a mere possibility. The Applicants now seek to convince this 


court, on the basis of the same evidence, that the Commissioner acted unreasonably. In doing so, 


they argue that she made a number of errors, including applying the wrong test for assessing the 


risk of harm. 


[76] I find that these arguments have no merit and find that the conclusion the Commissioner 


reached about the quality of the evidence before her does not take her decision outside the range 


of possible, acceptable outcomes that are defensible in respect of the facts and the law. Thus, I 


would dismiss the applications. 


THE REASONABLENESS STANDARD OF REVIEW 


[77] Where the standard of review is reasonableness, the reviewing court should not substitute 


its view of the interpretation and application of the statute for the tribunal’s reasonably held 
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view. In Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 247, at para. 55, 


the Supreme Court of Canada explained reasonableness as follows: 


A decision will be unreasonable only if there is no line of analysis 


within the given reasons that could reasonably lead the tribunal 


from the evidence before it to the conclusion at which it arrived. If 


any of the reasons that are sufficient to support the conclusion are 


tenable in the sense that they can stand up to a somewhat probing 


examination, then the decision will not be unreasonable and the 


reviewing court must not interfere. This means that a decision may 


satisfy the reasonableness standard if it is supported by a tenable 


explanation even if this explanation is not one that the reviewing 


court finds compelling. [Citations omitted.] 


 


[78] The Supreme Court has also instructed reviewing courts to refrain from engaging in a 


line-by-line analysis of a tribunal’s reasons as part of a “treasure hunt for error”: see C.E.P., 


Local 30 v. Irving Pulp & Paper, Ltd., 2013 SCC 34, [2013] 2 S.C.R. 458, at para. 54. The result 


is to be looked at in the context of the evidence, the parties’ submissions and the process: see 


Newfoundland & Labrador Nurses’ Union v. Newfoundland & Labrador (Treasury Board), 2011 


SCC 62, [2011] 3 S.C.R. 708, at para. 18. 


[79] On a reasonableness standard, it is not the function of the reviewing court to reweigh the 


evidence and to substitute its view for that of the administrative decision-maker. Provided the 


outcome falls within “a range of possible, acceptable outcomes which are defensible in respect of 


the facts and the law”, the decision is entitled to deference. The reasonableness standard is a 


standard that accepts that there might be more than one reasonable outcome: see Canada 


(Citizenship and Immigration) v. Khosa, [2009] 1 S.C.R. 339, at paras. 59-60. 


THE APPLICANTS’ POSITION 


[80] The Applicants made the following submissions as to why the Commissioner’s decision 


is unreasonable: 


(a) The Commissioner failed to consider whether the documents at issue contained 


labour relations information, thereby tainting her analysis of the risk of harm. 


(b) The Commissioner failed to apply the proper tests for the standard of proof and 


causation. 


(c) The Commissioner unreasonably relied on the practice of “raiding” to avoid 


analyzing the harms under s. 17(1) of FIPPA. 


(d) The Commissioner unreasonably ignored Maloney’s motivation when assessing 


the risk of harm under s. 17(1). 
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(e) The Commissioner unreasonably ignored the scheme of the Pension Benefits Act 


when assessing the s. 17(1) harm. 


[81] The Applicants also argue that the Commissioner made findings of fact based on 


evidence that was not before her and drew conclusions on those facts without putting the parties 


on notice that these were a consideration. In doing so, she breached her duty of procedural 


fairness. The parties agree that questions of procedural fairness and natural justice are not subject 


to a standard of review analysis. 


[82] The MOF submits that the Commissioner erred when it did not give deference to the 


MOF’s decision to refuse the request for disclosure of the actuarial reports. 


FAILURE TO CONSIDER WHETHER THE DOCUMENTS CONTAIN LABOUR 


RELATIONS INFORMATION 


[83] In considering whether the requestor, Maloney, should be provided with access to the 


pension valuation summaries, the Commissioner set out and applied the established three-part 


test for the third party information exemption: 


1. the record must reveal information that is a trade secret or scientific, technical, 


commercial, financial or labour relations information; 


2. the information must have been supplied to the institution in confidence, either 


implicitly or explicitly; and  


3. the prospect of disclosure of the record must give rise to a reasonable expectation 


that one of the harms specified in paragraph (a), (b) and/or (c) of s. 17(1) of 


FIPPA will occur. 


[84] The Commissioner found that the first two parts of the test were satisfied, because the 


information being requested was financial information that had been supplied in confidence. She 


did not then go on to consider whether the information was also labour relations information. 


The Applicants argue that by not doing so, she failed to appreciate the nature of the information 


contained in the documents and that this failure coloured her analysis of the risk of harm that 


could flow from disclosure. 


[85] I find no merit to this submission. Having found that the pension valuation summaries 


contained “financial information”, the first part of the test was satisfied. There was no need for 


the Commissioner to then go on to consider whether the pension valuation summaries also 


contained other types of information, such as labour relations information. 


[86] While the Applicants assert that the Commissioner’s failure to consider whether the 


pension valuation summaries also contained labour relations information coloured her analysis, 


they do not go on to explain this claim except to allege that the information in the documents 


could be seized upon by a competing union in a raid. However, it is clear from reading the 


Commissioner’s decision that she fully appreciated the nature of the harm being asserted by the 
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Applicants – a harm that they alleged flowed from the labour relations context they were 


operating in, a context that included raiding. 


FAILURE TO APPLY THE PROPER TESTS FOR STANDARD OF PROOF AND 


CAUSATION 


[87] The Applicants submit that the Commissioner required them to satisfy a standard of proof 


that was inconsistent with the jurisprudence. As pointed out by the majority, the test to be 


applied is that articulated by the Supreme Court of Canada in Merck Frosst, namely “reasonable 


expectation of probable harm”. This does not require demonstrating on a balance of probabilities 


that the harm will, in fact, occur. It does require doing more than showing that the harm is 


merely possible. The harm must be “well beyond the merely possible or speculative…” (Merck 


Frosst, at para. 206) 


[88] The Applicants argue that the Commissioner applied an incorrect standard of proof when 


she used the words “clear and convincing evidence” and when she relied on the fact that the 


Applicants and the MOF had “not been able to cite one instance where a valuation report that 


was somehow obtained by a rival union was used to cause the harms contemplated by section 


17(1) to another union.”  According to the Applicants, the Commissioner effectively found that 


because the Applicants failed to demonstrate that the harms had occurred in the past, they would 


not happen in the future. In doing so, the Commissioner ignored the test in Merck Frosst, a test 


that specifically acknowledged the impossibility of establishing how future, uncertain events will 


unfold. 


[89] The Commissioner addressed the effect of Merck Frosst on the Commissioner’s 


requirement that the evidence to support a third party exemption claim be “clear and convincing” 


in Order PO-3472, at paras. 63-64: 


…the appellant [requestor] and one of the affected parties 


[Bricklayers 2] discuss the Supreme Court of Canada’s decision in 


Merck. In Order PO-3116, I considered the relevance of the Merck 


decision to this office’s requirement that the evidence of harm in 


section 17(1) be ‘detailed and convincing’. In doing so I stated: 


In Merck, the Supreme Court of Canada engaged in a thorough 


examination of the elements of the third party information 


exemption in the ATIA. It may be that there are aspects of this 


decision that will inform this office’s application of section 17(1). 


With respect to the particular argument made by the appellant here, 


I do not find anything in Merck which necessitates a departure 


from the requirement that a party provide ‘detailed and 


convincing’ evidence of harm in order to satisfy its burden of 


proof. As the Ontario Court of Appeal stated in the WCB decision, 


the phrase ‘detailed and convincing’ is about the quality of the 


evidence required to satisfy the onus of establishing a reasonable 


expectation of harm: 
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... the use of the words ‘detailed and 


convincing’ do not modify the interpretation 


of the exemption or change the standard of 


proof. These words simply describe the 


quality and cogency of the evidence required 


to satisfy the onus of establishing reasonable 


expectation of harm. Similar expressions 


have been used by the Supreme Court of 


Canada to describe the quality of evidence 


required to satisfy the burden of proof in 


civil cases.  If the evidence lacks detail and 


is unconvincing, it fails to satisfy the onus 


and the information would have to be 


disclosed. 


Therefore, I find that that there is nothing in the Merck case which 


necessitates a departure from the requirement that a party provide ‘detailed 


and convincing’ evidence of harm in order to satisfy its burden of proof 


under section 17(1) of the Act. [Citations omitted.] 


[90] Thus, the words “clear and convincing” are not used to describe a higher standard of 


proof. Rather, they speak to the quality and cogency of the evidence required to establish a 


reasonable expectation of harm. In the context of this case, there is nothing unreasonable about 


this approach. 


[91] With respect to the Commissioner’s consideration of the fact that the Applicants and the 


MOF had not been able to prove that there had been one instance where information of the kind 


at issue had been used to cause the harms alleged, this does not equate to a requirement that 


unless a party can prove that it happened in the past, the threshold for an exemption has not been 


met. In certain cases, it is relevant to consider whether an event has happened in the past. In this 


case, as the Commissioner noted, raiding and displacement applications have been a part of the 


labour relations context for these unions in the past. It is also true that the information at issue is 


accessible to a number of people. Thus, it was not inappropriate to note that there was no 


evidence before her that a union had been successfully displaced by using this kind of 


information. Noting this does not equate to a need to demonstrate that it has happened in the 


past. It is just a reference to one type of evidence that can be used to demonstrate that the harm 


alleged is “well beyond the merely speculative.” 


[92] The Applicants also allege that the Commissioner erred in her causation analysis. In 


particular, after concluding that the harms alleged “could very well occur”, the Commissioner 


unreasonably stated that those harms were not caused by the disclosure, but by the practice of 


one union successfully raiding another.  In the submission of the Applicants, this ignores the 


direct link between the disclosure of the documents of a rival union, the use of those documents 


in a displacement campaign, and the outcome of the raid. Once it is demonstrated that the 


disclosure of the documents gives rise to a reasonable risk that an otherwise unsuccessful raid 


would succeed, the necessary causal link is established.  
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[93] The problem with this argument is that the Commissioner found that there was no 


evidence to support these claims. As such, they were purely speculative. The only evidence that 


she had before her was that the IBB (i.e., the requestor’s union) had never tried to raid the unions 


associated with the Applicants, Local 2 and the BACU. Further, the only evidence in the record 


of an attempt to use pension information to displace a union was when the BACU tried 


unsuccessfully to use information about the IBB’s pension plan to raid the bargaining rights held 


by the IBB.  


[94] Thus, the Commissioner found that she had no detailed and convincing evidence to 


support the direct connection between releasing documents about their pensions to union 


members (who could access the information in those documents on their own) and the increased 


likelihood of success of an otherwise unsuccessful displacement application. Given the evidence 


before her, it cannot be said that there is no line of analysis that could reasonably lead the 


Commissioner to this conclusion. 


UNREASONABLE RELIANCE ON THE PRACTICE OF RAIDING 


[95] According to the Applicants, who are the Trustees of Local 2’s pension plan, the 


Commissioner unreasonably relied on the practice of “raiding” when she concluded that the 


alleged harms could result from the practice of raiding, rather than from the disclosure of the 


records. The Applicants assert that the Commissioner never resolved the question of whether the 


“tactic” of using confidential information in a raid could reasonably be expected to significantly 


prejudice the competitive position of a rival union. 


[96] This argument is essentially a restatement of the argument on causation dealt with above. 


As noted, the Commissioner reasonably decided that the evidence before her did not meet the 


threshold required under FIPPA to establish that the disclosure of the pension valuation 


information could reasonably be expected to prejudice the competitive position of a rival union. 


While it is entirely possible that a union’s pension plan could be adversely affected by a 


successful raid and displacement application, the suggestion that disclosing the documents in 


issue to a rival union would increase the chances of a successful raid did not extend well beyond 


the realm of mere speculation or possibility. 


THE REQUESTOR’S MOTIVATION 


[97] The Applicants submit that the Commissioner ought to have considered the reasons for 


the request when she was assessing the reasonable expectation of probable harm. According to 


the Applicants, in the absence of a denial that the requester intended to cause the harm described 


by the Applicants, the Commissioner ought to have concluded that there was a reasonable 


expectation that such harm would be caused. 


[98] Under FIPPA, there is a right to access  the information, unless it can be shown that an 


exemption applies. As the legislative history makes clear, FIPPA does not impose a “needs” test 


that a requestor must meet. This is evident from the final report of the Commissioner on 


Freedom of Information and Individual Privacy: Public Government for Private People: The 
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Report of the Commission on Freedom of Information and Individual Privacy 1980, Vol. 2 


(Toronto: Queen’s Printer, 1980), at p. 233: 


We think it unwise to restrict access to persons who can demonstrate a need for 


the information in question… To require individuals to demonstrate a need for 


information would erect a barrier to access resulting in unproductive disputes over 


the nature and value of a particular individual’s interest in obtaining access to 


government information. 


[99] In keeping with this principle, the Commissioner has not required that a requestor justify 


or provide reasons for his or her request: see Order M-96, upheld on judicial review in 


O.S.S.T.F., District 39 v. Wellington (County) Board of Education (February 6, 1995), Toronto 


Doc. 407/93 (Ont. Div. Ct.), leave to appeal refused October 16, 1995, Doc. M15357 (C.A.).  


[100] The only limitation on this principle is that access may be refused if the request is found 


to be frivolous or vexatious. No suggestion of this kind is being made here. 


[101] Consistent with this principle, the Commissioner does not, except in unusual 


circumstances, consider the identity of a requestor since his or her identity is irrelevant. Rather, 


the Commissioner presumes that disclosure to any requestor in response to a request for 


government records is “disclosure to the world.”  This flows from the fact that there are no 


restrictions on what a requestor can do with the information once it is disclosed. Thus, even if the 


requestor had no affiliation with another union, the Commissioner would still assess the harms 


that may flow from disclosure by considering the possibility that the pension valuation 


summaries could be used by a rival union to successfully raid the unions associated with the 


Applicants’ pension plans. 


[102] While the Applicants assert that the failure of the requestor to provide a reason for his 


request leads to an inference that the information will be used to carry out the harms they 


suggest, the evidence before the Commissioner was to the contrary. As already noted, the 


evidence was that the requestor’s union had never attempted to raid any of the unions associated 


with the Applicants. The Commissioner also received evidence that the requestor’s union’s 


pension plan had a sizeable funding deficit, a fact used by the union associated with the BACU 


in its attempt to raid the requestor’s union. 


[103] This evidence could equally suggest that the requestor may have been requesting the 


information, not to raid the unions associated with the Applicants, but to defend his own union 


from a possible raid. By obtaining the information at issue, the requestor may be able to verify 


whether claims made by the unions associated with the Applicants about their pension plans are 


truthful. 


THE SCHEME OF THE PENSION BENEFITS ACT 


[104] The Applicants argue that the Commissioner unreasonably failed to consider if the 


Pension Benefits Act determines whether the disclosure of the pension valuation summaries 


could reasonably be expected to cause the s. 17(1) harms. Under that Act, the legislature has seen 
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fit to restrict access to the records sought. According to the Applicants, had the legislature 


wished to afford broad access to these records, it would have said so or not put in place such a 


strict scheme for access. 


[105] There are several problems with this submission. First, s. 67(1) of FIPPA explicitly states 


that “[t]his Act prevails over a confidentiality provision in any other Act unless subsection (2) or 


the other Act specifically provides otherwise.” Neither subsection (2) nor the Pension Benefits 


Act provide otherwise.  


[106] Second, while the Pension Benefits Act gives certain classes of people a statutory right to 


information about certain pension plans, it does not prohibit other people from receiving the 


information, nor does it speak to any harms that may flow from the disclosure of pension 


valuation summaries.  


[107] In short, the absence of a specific right of access to the requestor under the Pension 


Benefits Act does not trump his right of access under FIPPA. 


THE APPLICANTS’ PROCEDURAL FAIRNESS ARGUMENTS 


[108] The Applicants allege that the Commissioner breached her duty of procedural fairness by 


not making it clear that she was looking for examples where one union had used information 


about a rival union’s pension plan valuation to successfully raid that union. The Applicants also 


allege that she breached this duty by not giving them the opportunity to make submissions on 


any inferences she might draw from the failure to provide such examples. 


[109] In this case, the Commissioner explicitly asked the Applicants to explain how the 


disclosure of the pension valuation summaries satisfied the harm requirements under s. 17(1) of 


FIPPA. She also cautioned them that to satisfy this part of the third party exemption test they 


should provide “detailed and convincing evidence”. In other words, evidence amounting to 


speculation of possible harm would not be sufficient. 


[110] In response, the Applicants made their submissions that the harm requirements in s. 17(1) 


were satisfied because rival unions could use the pension valuation summaries to successfully 


raid the unions associated with the Applicants’ pension plans.  


[111] The requestor then made his representations in which he pointed out that the Applicants 


had failed to provide a single example of where a union had successfully used information about 


a rival union’s pension plan to successfully raid that rival union. These representations were 


forwarded to the Applicants for reply. In reply, no further evidence was provided by the 


Applicants to support their theory. 


[112] Given this process, it cannot be said that the Commissioner breached her duty of 


procedural fairness by concluding that the Applicants did not provide any detailed and 


convincing evidence to support what she found to be their speculative concerns of harm. 


20
16


 O
N


S
C


 3
82


1 
(C


an
LI


I)







22 


 


 


DEFERENCE TO THE MOF 


[113] The MOF’s main submission on this application is that the Commissioner should have 


deferred to the Ministry’s decision to deny access to the pension valuation summaries.  


[114] This argument was raised for the first time on the judicial review application. The MOF 


did not raise the issue before the Commissioner. 


[115] Generally, courts should exercise their discretion not to consider issues raised for the first 


time on judicial review where the issues could have been raised, but were not: see Alberta 


(Information and Privacy Commissioner) v. Alberta Teachers’ Association, supra, at paras. 22-


23. Two of the reasons for doing so are: 1) to show respect for the legislative decision to confer 


first line responsibility on the administrative decision-maker, and 2) to allow the court to benefit 


from a decision of the specialized decision-maker. 


[116] In this case, the issue raised relates to the Commissioner’s specialized function and 


expertise, which is to interpret and apply FIPPA. Two provisions of FIPPA appear to be 


inconsistent with the MOF’s position – s. 1(a)(iii) which stipulates that “decisions on the 


disclosure of government information should be reviewed independently of government”, and s. 


53 which provides that “[w]here a head refuses access to a record or part of a record, the burden 


of proof that the record or the part falls within one of the specified exemptions in this Act lies 


upon the head.”  


[117] If the MOF had raised the argument about deference during the Commissioner’s process, 


this court would have the benefit of the Commissioner’s expert reasons as to how this argument 


fits within the legislative scheme of FIPPA. To decide the issue without the benefit of those 


reasons would undermine the legislative decision to confer first line responsibility for the 


application of the FIPPA regime on the Commissioner. 


CONCLUSION 


[118] For these reasons, I would dismiss the applications. 


 


 


 
                                 H. SACHS  J. 
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SWINTON J.: 


 


Overview 


 


[1] The Toronto-Dominion Bank (“the applicant”) brings this application for judicial review 


to quash Order PO-3598 of the Information and Privacy Commissioner of Ontario (the “IPC”), 


which ordered disclosure of a contract between the applicant and Ryerson University (“the 


University”). The adjudicator rejected the applicant’s argument that the contract was proprietary 


business information exempted from disclosure by s. 17(1) of the Freedom of Information and 


Protection of Privacy Act, R.S.O. 1990, c. F. 31 (“the Act”), finding that the commercial 


information was not supplied in confidence to the University. 
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[2] For the reasons that follow, I would dismiss this application for judicial review, as the 


decision of the adjudicator was reasonable.  


Factual Background 


[3] The record at issue is an Affinity Agreement (“the Agreement”) concluded in 2012 that 


amended an earlier agreement from 2005 between the University and MBNA Canada Bank.  The 


assets of MBNA were substantially acquired by the applicant in 2011. Pursuant to the 


Agreement, the applicant promotes certain financial service products to the University’s alumni, 


staff and students.  In return, the University receives compensation. 


[4] The applicant takes the position that the market for affinity arrangements is very  


competitive, and the information in the Agreement is confidential commercial information that is 


competitively sensitive. 


[5] In 2014, the University received a request for the disclosure of the Agreement pursuant to 


the Act, to which the University is subject.  The applicant took the position that the Agreement 


should not be disclosed because it was exempted third party information under s. 17(1) of the 


Act.  That section provides: 


A head shall refuse to disclose a record that reveals a trade secret or scientific, 


technical, commercial, financial or labour relations information, supplied in 


confidence implicitly or explicitly, where the disclosure could reasonably be 


expected to, 


(a) prejudice significantly the competitive position or interfere significantly with 


the contractual or other negotiations of a person, group of persons, or 


organization; 


(b) result in similar information no longer being supplied to the institution where 


it is in the public interest that similar information continue to be so supplied; 


(c) result in undue loss or gain to any person, group, committee or financial 


institution or agency; or 


(d) reveal information supplied to or the report of a conciliation officer, mediator, 


labour  relations officer or other person appointed to resolve a labour relations 


dispute. 


[6] After considering the request, the University decided that the Agreement should be 


disclosed with the exception of Schedule B, because the Schedule contained commercial and 


financial information that had been disclosed in confidence. 


[7] Both the applicant and the requester appealed the decision to the IPC. 
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The Decision of the IPC 


[8] The adjudicator applied the three-part test developed in the jurisprudence of the IPC with 


respect to the application of s. 17(1), asking the following questions: 


 1. Does the record reveal information that is a trade secret or scientific, technical, 


 commercial, financial or labour relations information? 


 2. Was the information supplied to the government institution in confidence, either 


 implicitly or explicitly? 


3. Does the prospect of disclosure of the record give rise to a reasonable expectation 


that one of the harms specified in paragraphs (a) through (d) of s. 17(1) would occur? 


[9] The adjudicator found that the Agreement constituted commercial information.  


However, she concluded that the information was not supplied in confidence to the University.  


Citing past decisions of the Divisional Court upholding IPC decisions applying s. 17(1), she 


stated that “[t]he contents of a contract involving an institution and a third party will not 


normally qualify as having been ‘supplied’ for the purpose of s. 17(1)”, because they have been 


treated “in general” as mutually generated (Reasons at para. 18).  


[10] The adjudicator applied the two exceptions to this general rule to the facts of this case: 


the inferred disclosure and immutability exceptions.  She concluded that neither applied.  She 


described the first as applying “where disclosure of the information in a contract would permit 


the making of accurate inferences with respect to underlying non-negotiated confidential 


information supplied by the third party to the institution.”  The immutability exception applies 


“where a contract contains information supplied by a third party that is not susceptible to 


negotiation” (Reasons at para. 19). 


[11] She also rejected the applicant’s argument that the requirement the information be 


“supplied” was a misinterpretation of the Act, because that requirement is not expressly set out in 


the French language version of the Act.  She also rejected the applicant’s argument that she 


should apply a new exception for innovative contractual arrangements.  


The Standard of Review 


[12] As the adjudicator was interpreting and applying her home statute to the facts of this case, 


the standard of review is reasonableness, as the applicant concedes. 


The Issues 


[13] The applicant argues that the adjudicator reached an unreasonable decision for a number 


of reasons: 


 1. She failed to take into account that the purpose of the Act requires the IPC to both 


 facilitate access to information and to strike a balance that protects third party 


 confidential information. 
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 2. She erred in her finding of the shared meaning of the French and English versions 


 of the Act. 


 3. She improperly pursued a results-oriented analytical approach, that focused on the 


 type of the document - a contract - rather than whether the information was supplied in 


 confidence. 


Analysis 


 Did the adjudicator fail to consider the purposes of the Act? 


[14] Section 1 of the Act sets out the purposes of the legislation: 


 (a) to provide a right of access to information under the control of institutions in 


accordance with the principles that, 


 (i) information should be available to the public, 


 (ii) necessary exemptions from the right of access should be limited and specific, 


and 


 (iii) decisions on the disclosure of government information should be reviewed 


independently of government; and 


(b) to protect the privacy of individuals with respect to personal information about 


themselves held by institutions and to provide individuals with a right of access to 


that information. 


[15] The applicant relies on a statement of the Supreme Court of Canada in Merck Frosst v. 


Health Canada, 2012 SCC 3 at para. 4, a case dealing with the federal legislation on access to 


information: 


The Act strikes a careful balance between the sometimes competing objectives of 


encouraging disclosure and protecting third party interests.  While the Act 


requires government institutions to make broad disclosure of information, it also 


provides exemptions from disclosure for certain types of third party information, 


such as trade secrets or information the disclosure of which could cause economic 


harm to a third party. 


[16] The applicant argues that the adjudicator in the present case failed to account for the 


balance between the two goals of the Act.  I disagree.  The adjudicator was well aware that s. 


17(1) was drafted so as to protect confidential information provided by third parties to 


government institutions (see, for example, the Reasons at paras. 10 and 17).   


[17] The passage from Merck Frosst does not invite the IPC, in applying the legislation, to 


engage in a free form balancing of the interests of the third party against the interests of 


disclosure of information under the control of government institutions.  Rather, the IPC must 


interpret and apply the legislation, whose terms set out the Legislature’s determination of the 


appropriate balance to be made between competing interests. 
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[18] The issue for this Court to determine, in reviewing the IPC’s decision on disclosure, is 


whether the IPC’s interpretation and application of the provision was a reasonable one, given the 


facts of the case before it. 


 Did the adjudicator unreasonably interpret the Act in holding that the information 


 must be “supplied”? 


[19] The applicant argues that the adjudicator misinterpreted the Act by relying on the word 


“supplied” in the English version.  There is no equivalent word, such as “fourni”, in the French 


version of the Act.  The applicant argues that the proper interpretation lies in the French version, 


because the English version is ambiguous.  The French version requires the decision-maker to 


focus on the confidential nature of the information, rather than its source. 


[20] I set out below the English and French versions of s. 17(1) of the Act (emphasis added): 20
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17. (1) A head shall refuse to disclose a 


record that reveals a trade secret or 


scientific, technical, commercial, financial 


or labour relations information, supplied 


in confidence implicitly or explicitly, 


where the disclosure could reasonably be 


expected to, 


a) prejudice significantly the competitive 


position or interfere significantly with the 


contractual or other negotiations of a 


person, group of persons, or organization; 


b) result in similar information no longer 


being supplied to the institution where it is 


in the public interest that similar 


information continue to be so supplied; 


c) result in undue loss or gain to any 


person, group, committee or financial 


institution or agency; or 


d) reveal information supplied to or the 


report of a conciliation officer, mediator, 


labour relations officer or other person 


appointed to resolve a labour relations 


dispute.  


17. (1) La personne responsable refuse de 


divulguer un document qui révèle un secret 


industriel ou des renseignements d’ordre 


scientifique, technique, commercial, 


financier ou qui ont trait aux relations de 


travail, dont le caractère confidentiel est 


implicite ou explicite, s’il est raisonnable 


de s’attendre à ce que la divulgation ait 


pour effet, selon le cas : 


a) de nuire gravement à la situation 


concurrentielle ou d’entraver gravement 


les négociations contractuelles ou autres 


d’une personne, d’un groupe de personnes 


ou d’une organisation; 


b) d’interrompre la communication de 


renseignements semblables à l’institution, 


alors qu’il serait dans l’intérêt public que 


cette communication se poursuive; 


c) de causer des pertes ou des profits indus 


à une personne, un groupe de personnes, 


un comité, une institution ou un organisme 


financiers; 


d) de divulguer des renseignements fournis 


à un conciliateur, un médiateur, un agent 


des relations de travail ou une autre 


personne nommée pour régler un conflit de 


relations de travail, ou de divulguer le 


rapport de l’une de ces personnes.   


[21] The opening words of the French version of s. 17(1) speak of information “dont le 


caractère confidential est implicite ou explicite”.  The provision does not state that the 


information was “supplied” to the government.  


[22] In paragraphs (b) and (d) of s. 17(1), the English version again uses the term “supplied”.  


In contrast, the French version of paragraph (b) contains the word “communication”, while in 


paragraph (d) it speaks of information “fournis” or supplied to a conciliator, mediator or others 


involved in resolving labour relations conflicts.  Thus, the English word “supplied” is conveyed 


in different ways in the French version.   


[23] In interpreting bilingual statutes, the task of the interpreter is to determine the shared 


meaning of the French and English versions of the Act, if that is possible (R. v. Daoust, [2004] 1 


S.C.R. 217 at paras. 26-27).  As the Supreme Court stated at para. 28 (citations omitted): 
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We must determine whether there is an ambiguity, that is, whether one or both versions of 


the statute are “reasonably capable of more than one meaning” …  If there is an ambiguity 


in one version but not the other, the two versions must be reconciled, that is, we must look 


for the meaning that is common to both versions ...  The common meaning is the version 


that is plain and not ambiguous …  


The Court also instructed that the shared meaning must be consistent with the intention of the 


Legislature (at para. 30). 


[24] I agree with the adjudicator’s analysis on this issue - namely, that the shared meaning of 


the French and English version incorporates the notion that the information is supplied or 


conveyed to the government institution by the third party.  As the Divisional Court stated in 


Canadian Medical Protective Association v. Loukidelis, 2008 CanLII 45005 (at para. 52): 


... the French version of s.17(1) may be read in a way that implicitly includes the 


notion of “supplied”, as the purpose of s.17(1) incorporates the idea that the 


exemption is designed to protect information “received from” third parties, a 


notion that conforms with the concept of “supplied”.  Thus, the presence or 


absence of the verb “supplied” in the French version is not determinative, and the 


English and French versions may be read harmoniously. 


[25] Alternatively, I agree with the adjudicator’s conclusion that if there is ambiguity, it is 


found in the French version of the legislation.  The English version clearly requires that the 


information be “supplied” by the third party. As the Supreme Court said in Daoust, the shared 


meaning is the one that is plain and not ambiguous. Moreover, the interpretation is consistent 


with the purpose of the Act, as set out in s. 1 – that is, information in the control of governmental 


institutions should be available to the public subject to limited and specific exemptions. 


 Was the IPC decision unreasonable? 


[26] I turn now to the reasonableness of the adjudicator’s conclusion that the commercial 


information of the applicant was not supplied in confidence to the University.  The applicant 


argues that the adjudicator improperly focussed on the contractual nature of the Agreement, 


rather than the nature of the information found in it.  It argues that there is no basis in the text of 


s. 17(1) to support the conclusion that third party information loses the protection of s. 17(1) just 


because it is found in a contract, and the approach is not consistent with Merck Frosst or the 


decision of the Alberta Court of Appeal in Imperial Oil Limited v. Calgary (City), 2014 ABCA 


231.   


[27] The applicant concedes that it is asking this Court to find the approach followed by the 


adjudicator unreasonable despite the fact that there have been numerous decisions of the 


Divisional Court that have found the approach to the application of s. 17(1) reasonable (for 


example, Boeing Co. v. Ontario (Ministry of Economic Development and Trade), [2005] O.J. No. 


2851 (leave to appeal denied M32858); Canadian Medical Protective Association, above; HKSC 


Developments L.P. v. Infrastructure Ontario, 2013 ONSC 6776; Miller Transit Ltd. v. Ontario 


(Information and Privacy Commissioner), 2013 ONSC 7139; and Aecon Construction Group 
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Inc. v. Ontario (Information and Privacy Commissioner), 2015 ONSC 1392 (Div. Ct.)).  I note 


that Miller and Aecon were decided after Merck Frosst.  However, the Divisional Court rejected 


the argument that the IPC’s approach to the interpretation of s. 17(1) was no longer good law 


(Miller at para. 44; Aecon at para. 13).  


[28] In my view, there is no merit to the applicant’s argument that Merck Frosst calls into 


question the reasonableness of the approach of the adjudicator in the present case.  First, it is 


important to remember the role of this Court in reviewing a decision of the IPC concerning the 


application of s. 17(1).  The application of that provision raises questions of fact and mixed fact 


and law, and deference is owed to the decision of the IPC on judicial review.  I note that in 


contrast, in the application of the federal access to information legislation, as in Merck Frosst, 


the Federal Court acts as the first line decision-maker in appeals from the decisions of 


institutions.  In other words, the role of the Federal Court is similar to that of the IPC, and no 


deference is paid to the decision of the institution on disclosure. Similarly, in Canadian 


Broadcasting Corp. v. Northwest Territories (Commissioner), 1999 CarswellNWT 110, a case 


on which the applicant relies, the Court was exercising an appeal from the head’s decision, and 


its task was to determine the matter afresh (at paras. 7 and 12).  


[29] Second, the information in issue in Merck Frosst was supplied by an applicant seeking 


approval of drugs in a regulatory process.  The case was not dealing with information disclosed 


in the course of negotiations for a contract between a governmental institution and a third party.   


[30] I turn now to the decision of the adjudicator.  In doing so, I note that there is one passage 


in Merck Frosst that is of assistance in the present case.  That is the statement of the Court that 


the determination whether information is supplied in confidence is primarily a question of fact 


that must be determined on the basis of the record before the decision-maker (at paras. 157,158). 


[31] The applicant argues that the adjudicator unreasonably focused on the nature of the 


document as a contract and reached an unreasonable conclusion because she failed to find that 


disclosure would reveal information about the applicant’s standard form affinity agreements. The 


applicant argues that it provided a draft standard form agreement to the University which differs 


very little from the signed document.  That draft agreement was provided in confidence.   


[32] The adjudicator set out her reasons for rejecting this argument in para. 45: 


... Although the bank argues forcefully that the structure of the agreement is an 


informational asset that it supplied to the university, it has not identified with any 


precision what particular aspect of the contract’s “structure” it seeks to protect.  In 


any event, I am not persuaded that the agreement’s structure can be viewed as 


separate from its terms.  The structure of a contract is part of what gives its terms 


meaning and it is artificial, if not impossible, to distinguish a contract’s terms 


from its structure.  Having reviewed the bank’s representations and the 


agreement, I find that the agreement, as a whole, represents a negotiated 


arrangement between the bank and the university.  The bank acknowledges that 


there was some negotiation, in that the terms of the agreement differ somewhat 


from the terms of the bank’s standard draft agreement.  Indeed, this is evident 
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from my review of the two documents.  The fact that negotiation may have been 


limited does not change the fact that the agreement represents terms mutually 


agreed upon by the parties. 


She also held that the structure of the Agreement did not constitute immutable information, 


because the information, including the structure, was subject to negotiation (at para. 53).   


[33]   Having reviewed the Agreement and the earlier draft, I find that the adjudicator reached 


a reasonable conclusion.  The onus was on the applicant to show that the Agreement was 


supplied in confidence to the University.  Given that some of the terms were changed in the 


Agreement and given that the Agreement was the result of contractual negotiations, it was 


reasonable for the adjudicator to conclude that the Agreement was not supplied in confidence.  


The adjudicator’s approach is consistent with past decisions of the IPC that have been upheld on 


judicial review.  It is also consistent with the approach to information in contracts adopted in 


other jurisdictions (see, for example, Canadian Broadcasting, above at para. 56 (N.W.T.S.C.); 


Canada Post Corp. v. National Capital Commission, [2002] F.C.J. No. 982 (T.D.) at para. 14; 


Canadian Pacific Railway v. British Columbia (Information and Privacy Commissioner), [2002] 


B.C.J. No. 848 (S.C.) at para. 72; and Re Atlantic Highways Corp. [1997] N.S.J. No. 238 (S.C.) 


at para. 40).   


[34] Moreover, the adjudicator’s approach is consistent with the purpose of the Act, namely 


that information should be available to the public and exemptions should be limited and specific.  


As this Court stated in Miller Transit, above at para. 44: 


The IPC adjudicator’s decision was also consistent with the intent of the legislation which 


recognizes that public access to information contained in government contracts is essential 


to government accountability for expenditures of public funds: see Vaughan (City) v. 


Ontario (Information and Privacy Commission), 2011 ONSC 7082, 109 O.R. (3d) 149 


(Div. Ct.), at para. 49. 


[35] The applicant argues that the decision of the adjudicator is inconsistent with the decision 


of the Alberta Court of Appeal in Imperial Oil, above.  I disagree.  The Court in that case was 


dealing with a settlement agreement arrived at after mediation between Imperial Oil, Alberta’s 


Director of the Environment and others. The Court held that the agreement was protected from 


disclosure because it was privileged.  However, in the alternative, it also held that four technical 


letters appended to the agreement were exempted from disclosure because they were technical 


information obtained by Imperial Oil from consultants that were provided in confidence and not 


negotiated by the parties (at para. 84).   


[36] That information is quite different from the information before the adjudicator.  She was 


dealing with the terms of the Agreement itself, which she found were the result of negotiation.  I 


note that the Alberta Court of Appeal stated at para. 82, “There would be room to argue that 


negotiated contracts themselves are not ‘supplied’ by either party to the agreement.”   
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[37] In conclusion, the decision of the adjudicator fell within a reasonable range of outcomes, 


given the terms of the legislation and the facts before her.  


Conclusion 


[38] For these reasons, the application for judicial review is dismissed.  No party seeks costs.  


 


 


_______________________________ 


Swinton J. 


 


I agree               _______________________________ 


Harvison Young J. 


 


I agree               _______________________________ 


Thorburn J. 


 


Released: March 17, 2017 
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THORBURN J. 


E N D O R S E M E N T 
 
[1]      This is an application for judicial review of a decision of an adjudicator under the 
Freedom of Information and Protection of Privacy Act  (“FIPPA”) R.S.O. 1990, c. F.31. 


 
Background Facts 


[2]      The Applicant, Faris Hazim Abdul-Raheem Saiyegh, alleges that, on 
October 21, 2009, as he was sleeping at a computer terminal at the University of Ottawa 
computer laboratory, an individual approached him and attempted to steal his backpack.  


He awoke and the individual left.  The incident was recorded by two cameras. University 
Security and the Ottawa Police were contacted. After an investigation, they concluded 


that the suspect was not attempting to steal his bag. 
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[3]      The Applicant sought access to videotaped footage and information relating to the 
incident that was collected by the University of Ottawa.  The University granted access to 


the security report and four of the nine photographs, but withheld portions of five 
photographs and a one minute video recording.  


 
[4]      The Applicant appealed the University’s denial of access, asserted that additional 
responsive records exist, and requested certified copies of the records. The Appeal was 


heard by an adjudicator with the offices of the Information and Privacy Commissioner of 
Ontario. 


 
The Adjudicator’s Decision 


 


[5]      The adjudicator for the Information and Privacy Commissioner upheld the 
decision of the University and refused to disclose a video recording and other records 


relating to an individual whom the Applicant suggests was trying to steal from him.  In 
her decision of February 28, 2013, she held that: 


 


(a) the University’s search was reasonable and there was no reason to believe 
that other relevant documents existed;  


 
(b) the University was not obliged to created “certified” records;  


 


(c) the records sought contain the personal information of several individuals 
pursuant to section 2(1) of FIPPA;  


 
(d) the University had the discretion to withhold these records as they were 


exempt from disclosure under section 49(b) of FIPPA as disclosure would be 


an unjustified invasion of the privacy rights of others; 1 and 
 


(e)  disclosure of the records would involve an unjustified invasion of the 
privacy rights of the individual the Applicant suspected of attempted theft 
and of three other unidentified university students in the video. 


 
[6]      The adjudicator chose not to address the Applicant’s conspiratorial and other 


claims as she held that they did not assist in her determination of the issues. 
 


The Issues 


 
[7]      The issues before the adjudicator were as follows:   


 


 


                                                 
1
 Unjust invasions are set out in section 21 of the Act.  Section 21(3)(b) provides that disclosure will not be 


required where the documents relate to a law enforcement investigation and there is no basis for the 


allegation, and section 21(2)(e) provides that disclosure will not be required where the individual accused 


could suffer pecuniary or other harm. (The Applicant has commenced a civil action and the unidentified 


person is currently named as “University of Ottawa Computer Lab’s Thief”). 
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a) Did the University conduct a reasonable search for records, or are there additional 
records which ought to have been discovered? 


 
b) Was the University required to provide a “certified” copy of the security report 


requested by the Applicant? 
 


c) Do the documents requested contain “personal information” of individuals other 


than the Applicant pictured in the photos and videotape?  If so, would the 
disclosure of that personal information be an unjustified invasion of their personal 


privacy?  Did the University illegally destroy one of the video records? and 
 
[8]      In addition the Applicant seeks from this court relief requested in his Second 


Amended Notice of Application, namely: 
 


i. A declaration that the University committed fraud and perjury against the 
Commissioner; 


ii. An order to enforce fraud and perjury charges under section 61 of FIPPA 


for offences committed against it by the University; and/or 
iii. An order staying civil proceedings in which the Applicant is involved? 


 


Analysis of the Issues and Conclusion 


 


[9]      Sections 2(1) and 6 of the Judicial Review Procedure Act, R.S.O. 1990 c. J.1 
provide that the Divisional Court has jurisdiction to review this request for judicial 


review seeking mandamus, certiorari and declaratory relief. 
 
[10]      The standard of review is reasonableness.   


 
[11]      The Supreme Court of Canada has affirmed that deference will usually be 


afforded where tribunals have interpreted their own enabling statutes.2 Moreover, the 
courts have held that the reasonableness standard applies to the Commissioner’s 
interpretation and application of the definition of personal information, under section 2 of 


FIPPA, the personal privacy exemption contained in section 21, and the question of 
whether disclosure would constitute an unjustified invasion of privacy under section 


21(1)(f), in light of the factors and presumptions in subsections 21(2)-(4).3  
 
[12]      For the reasons that follow, we find that the Adjudicator’s decision is reasonable 


and discloses no reviewable error.  A consideration of the issues is set out below. 
 


 
 


                                                 
2
 Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association , 2011 SCC 61. 


3
 See para. 25 of the Respondents’ factum; the Respondents cite numerous cases: Ontario(Ministry of 


Health and Long Term Care) v. Ontario (Assistant Information and Privacy Commissioner)  (2004), 73 


O.R. (3d) 321 (C.A.); Ontario (Attorney General) v. Pascaoe, [2002] O.J. No. 4300 (C.A.).; and O.S.S.T.F., 


District 39 v. Wellington Board of Education  (1995), Toronto Doc. 407/93 (Ont. Div. Ct.). 


20
14


 O
N


S
C


 7
41


 (
C


an
LI


I)







 


 


 - 4 - 


A. Was the University’s Search for Additional Records Reasonable? 
 


[13]      The investigator with the University’s Protection Services was an experienced 
employee knowledgeable in the subject matter of the request expended a reasonable 


effort to locate records which are reasonably related to the request.  The investigator 
indicated that her method covered the contents of the search, search time and period 
covered. The University provided a reasonable and acceptable explanation as to why 


more footage did not exist.  
 


[14]      The Applicant’s written fax to request access to the records came almost two 
years after the event in question. The University is not required to keep records for more 
than one year and no longer had one of the video recordings made of the incident in 


question.4  
 


[15]      For these reasons, the adjudicator had sufficient evidence before her to reasonably 
conclude that an experienced employee of the University had conducted a reasonable 
search for records and no additional records existed at the time of her search. 


 
B. Provision of “Certified” or “Official” Copies of a Record 


 
[16]      An institution is generally not obliged to “create a record” under FIPPA. 
Moreover, there is no requirement, when a record is produced, to produce a “certified” 


copy. 
 


[17]      The adjudicator’s decision that the University met its obligations by providing the 
Applicant with a copy of the security report and did not need to certify the report was 
reasonable. 


 
C. Production of Remaining Records Constitutes Personal Privacy of Third Persons 


 
[18]      Under section 2(1) of FIPPA, “personal information” means recorded information 
about an identifiable individual.  The adjudicator found that, “The records contain images 


of the appellant and other individuals that pinpoint the locations, movements and 
activities of the appellant and these individuals at certain times on a specific day. 


Previous orders of this office have found that images of individuals contained in 
photographs and video footage qualify as the personal information of those individuals.” 
 


[19]      The University was not in a position to obtain the consent of those third parties 
for the release of their personal information.  Moreover, the adjudicator found the angles 


of the redacted photos show that even a truncated video would still show the “suspect” as 
well as one of the other third party individuals. 
 


[20]      For this reason, the adjudicator reasonably found that the images of three third 
parties in the five photographs and the video constitute their personal information.  


 


                                                 
4
 General, R.R.O. 1990, Reg. 460, s. 5(1). 
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D. The University had the Discretion to Withhold the Records and did not Illegally 
Destroy Them 


 
[21]      Section 49 of FIPPA gives an institution discretion to withhold records that 


contain both the requester’s and another individual’s personal information if disclosure 
would result in an unjustified invasion of privacy. Section 21(1) requires an institution to 
withhold records that disclose the personal information of a person other than the 


requester unless a specified exception applies. Section 21(2) provides a list of factors 
“relevant” to considering whether a disclosure constitutes an unjustified invasion of 


privacy, while section 21(3) provides a list of factors “presumed” to constitute an 
unjustified invasion of privacy.5 
 


[22]      The University compiled the records as part of an investigation into a possible 
theft.  They are therefore presumed to constitute an invasion of privacy in accordance 


with section 21(3) (b) of FIPPA. 
 


[23]      Furthermore, the Applicant’s civil claims have been dismissed, either as vexatious 


and/or for failure to state a claim. Moreover, the Applicant has presented no proof of his 
allegations of conspiracy, regarding persecution by the government or deliberate 


destruction of documents.  Therefore, disclosure in order to promote a “fair determination 
of rights”, as per section 21(2)(d) is not a relevant consideration.  


 


[24]      Disclosure of the information in question is presumed to constitute an unjustified 
invasion of personal privacy as set out in section 21(3)(b), and for these reasons, the 


adjudicator reasonably exempted the information from disclosure pursuant to section 
49(b) of FIPPA. 
 


E. Court’s Jurisdiction to Grant Additional Relief  
 


[25]      The adjudicator found that the Applicant’s numerous conspiratorial and other 
claims were not helpful to her determination of the issues and she did not address those 
claims in her decision.  


 
[26]      The Divisional Court has confirmed that, pursuant to section 2(1) of the Judicial 


Review Procedure Act, on an Application for judicial review,6   
 


“…jurisdiction is limited to reviewing the decision [in question].  


The Court has no jurisdiction to make any Order or grant any relief 
beyond the narrow parameters of his application.” 


 
[27]      More specifically, the reviewing court generally has no authority to substitute its 
own judgment in place of the decision of an inferior tribunal.7  


 


                                                 
5
 See Appendix I for an excerpt of s. 21. 


6
 Whitney v. Information and Privacy Commissioner of Ontario, 2013 ONSC 996. 


7
 R. v. Thomson (2005), 74 O.R. (3d) 721 (C.A.). 
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[28]      The adjudicator reasonably declined to consider the conspiratorial and other 
claims and there is no basis to quash that decision.   


 
Costs 


 
[29]      The Privacy and Information Commissioner and the Attorney General of Ontario 
filed material together. The Respondent, University of Ottawa, supported the position of 


the Information and Privacy Commissioner of Ontario but did not file materials. 
 


[30]      The three responding parties seek their costs on a partial indemnity scale.  The 
Privacy Commissioner seeks costs in the amount of $5,143.48, the Attorney General 
seeks costs of $2,017.50 and the University of Ottawa seeks costs of $5,200.00. 


 
[31]      Having reviewed the respective bills of costs, we exercise our discretion to award 


the Privacy Commissioner the sum of $4,000.00, the Attorney General $2,000.00 and the 
University of Ottawa $2,000.00, which costs are inclusive of disbursements and HST. 


 


 
 


 


 
Thorburn J.  


 


 
Hackland R.S.J. 


 


J. Wilson J. 


 


Released:    January 31, 2014 
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William S. Challis, for the Respondent  
Information and Privacy Commissioner 
 
Vanessa V. Christie, for the Respondent 
Jane Doe 
 
 
 
Robert Ratcliffe, for the Applicant 
 
 
 
 
 
William S. Challis, for the Respondent 
Information and Privacy Commissioner 
 
 


 )  
 ) HEARD at  Toronto:  February 20, 2009 
 
SWINTON J.: 
 
[1] The Ministry of the Attorney General (“the applicant”) has brought applications 
for judicial review of two decisions of the Information and Privacy Commissioner 
(“IPC”) ordering the Ministry of Community Safety and Correctional Services to disclose 
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certain documents arising out of criminal investigations.  At issue is the scope of s. 19(b) 
of the Freedom of Information and Privacy Act, R.S.O. 1990, c. F.31 (“the Act’): does it 
exempt from disclosure documents in the hands of the police, when copies of those 
records have been provided to Crown counsel, and they are found in the Crown’s brief? 
 
Background  
 
 Order PO-2494 
 
[2] On July 18, 2003, the Ontario Provincial Police (“OPP”) executed a search 
warrant at a home shared by Jane Doe and her partner. During the execution of the 
warrant, the police seized two firearms and then charged Jane Doe and her partner with 
firearm related charges. These charges were subsequently withdrawn. 
 
[3] In August 2004, Jane Doe filed an access to information request with the Ministry 
of Community Safety and Correctional Services (“the Ministry”) under the Act seeking 
access to all information relating to her Firearms Possession Licence. The records in issue 
included both paper and electronic records. The request was denied under various 
exemptions, and Jane Doe appealed to the IPC. 
 
[4] The IPC upheld the Ministry’s decision not to disclose certain of the records in 
issue, but ordered the Ministry to disclose the balance of the documents, finding that the 
records in question did not fall within s. 19(b) of the Act.  Section 19 of the Act reads, in 
part: 


19.  A head may refuse to disclose a record, 


(a) that is subject to solicitor-client privilege;  


 (b) that was prepared by or for Crown counsel for use in giving legal 
advice or in contemplation of or for use in litigation . . . 


 
[5] The Ministry applied for reconsideration with respect to particular records subject 
to the order. On further review, the IPC found that portions of certain records were 
exempt on the basis of solicitor-client privilege pursuant to s. 19(a) of the Act.   
 
[6] However, the IPC upheld the earlier decision to disclose the balance of the 
records.  These include a video of the execution of the search warrant, photographs, e-
mail correspondence among police officers and some police officers’ notes. The IPC 
rejected the Ministry’s submission that some of these additional records were copies of 
records contained in the Crown brief prepared for use in the prosecution of Jane Doe and, 
therefore, exempt from disclosure under s. 19(b). 
 
[7] In finding that s. 19(b) did not apply, the IPC relied on the following 
considerations: 
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▪ The police prepared the records for the purpose of investigating the matter 
and deciding whether to lay criminal charges. 


▪ This purpose was distinct from Crown counsel’s purpose of deciding 
whether or not to prosecute criminal charges and using records in 
prosecuting. 


▪ Although some of the 26 documents appeared in the Crown’s brief, this 
did not alter the purpose for which the records were originally prepared 
and held by the Ministry. 


▪ If privilege under s. 19(b) was to apply in the circumstances, this would 
undermine the purpose of the Act by extending s. 19 to almost any 
investigative record created by the police. 


▪ If privilege under s. 19(b) was to apply in the circumstances, Ontario 
police would no longer have discretion to disclose investigative records 
out of a perceived obligation to “protect” Crown privilege. 


 
Order PO-2498 


 
[8] This order was made as a result of a request to the Ministry under the Act for 26 
records relating to occurrences involving John Doe that were investigated by the 
Haldimand Detachment of the OPP. The IPC found all of the records to be exempt except 
for a video statement made by John Doe, as their disclosure would be an unjustified 
invasion of the personal privacy of persons other than John Doe under s. 21(3)(b) of the 
Act. 
 
[9] With respect to the video statement, the IPC found that it was not prepared by or 
for Crown Counsel for use in litigation. Because the video statement was taken by the 
OPP for the purpose of investigating John Doe, and deciding whether or not to lay 
charges against another person, s. 19(b) did not apply. 
 
[10] The IPC subsequently rejected the Ministry’s request for reconsideration. 
 
Analysis  
 
[11] The only issue in these applications is whether the IPC erred in finding that the 
records were not exempt from disclosure because of s. 19(b) of the Act. That provision 
protects records from disclosure that were “prepared by or for Crown counsel for use in 
giving legal advice or in contemplation of or for use in litigation”. 
 
[12] The standard of review respecting the interpretation and application of s. 19 of the 
Act is correctness (Ontario (Attorney General) v. Ontario (Information and Privacy 
Commission, Inquiry Officer) (2002), 62 O.R. (3d) 167 (C.A.) at para. 6). 
 
[13] The applicant submits that the IPC erred in the interpretation of s. 19(b), having  
misunderstood the role of the police: they are the investigative arm of the state, with the 
responsibility for investigating crime and compiling evidence for charges prosecuted by 
the Attorney General.   Once copies of police records arising from an investigation are 
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found in the Crown brief after criminal or quasi-criminal charges are laid, the records are 
exempt pursuant to s. 19(b).  Such records were “prepared” for Crown counsel for use in 
giving legal advice or in contemplation of or for use in litigation.   
 
[14] The respondent IPC submits that s. 19(b) applies only where the requester seeks 
access to the copies of the records contained in the Crown brief.  It does not apply to 
records remaining in the hands of the police.  To exempt those records from disclosure, 
the police must rely on other provisions of the Act, such as s. 14, which specifically deals 
with law enforcement. 
 
[15] I agree with the submissions of the IPC.  The applicant’s interpretation of s.19 of 
the Act is inconsistent with the terms of that provision and fails to take into account other 
provisions of the Act which provide exemptions that directly address the interests of the 
police in effective law enforcement.  
 
[16] Section 19 has been held to have two branches, Branch 1 being solicitor-client 
privilege and Branch 2 (now s. 19(b)) being a statutory form of litigation privilege.    
 
[17] The Court of Appeal, in its 2002 decision in Ontario (Information and Privacy 
Commission), supra, held that Branch 2 of s. 19 extends a permanent protection to 
records comprising Crown counsel’s work product contained in the Crown brief.  It 
protects material gathered in preparation for litigation (at paras. 11-13).  See also Ontario 
(Attorney General) v. Big Canoe, [2006] O.J. No. 1812 (Div. Ct.) and Ontario (Ministry 
of Correctional Services) v. Goodis (2008), 89 O.R. (3d) 457 (Div. Ct.).  By its terms, 
Branch 2 of s. 19 does not exempt records in the possession of the police, created in the 
course of an investigation, just because copies later become part of the Crown brief. 
 
[18] The records sought by the two requesters are held in police files, and they were 
gathered in the course of criminal investigations.  The IPC in Order 2494 properly found 
that the records were created by police officers for the purpose of criminal investigation.  
The decision maker correctly understood the different, albeit related roles of the police 
and Crown prosecutors in the criminal justice system.  
 
[19] Moreover, when one reads the Act as a whole, it is apparent that s. 19 is not meant 
to cover police records still in police possession.  Other exemptions set out in the Act 
directly address the interests in protecting police records from disclosure.  Section 2(1) of 
the Act defines “law enforcement” to mean 
 


(a) policing, 
(b) investigations or inspections that lead or could lead to proceedings in a 


court or tribunal if a penalty or sanction could be imposed in those 
proceedings, or 


(c) the conduct of proceedings referred to in clause (b).  
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[20] Section 14(1) gives an institution the discretion to refuse to disclose a record that 
could reasonably be expected to harm a wide range of enumerated law enforcement 
interests, as follows: 


A head may refuse to disclose a record where the disclosure could reasonably be 
expected to, 


(a) interfere with a law enforcement matter; 


(b) interfere with an investigation undertaken with a view to a law enforcement 
proceeding or from which a law enforcement proceeding is likely to result; 


(c) reveal investigative techniques and procedures currently in use or likely to be 
used in law enforcement; 


(d) disclose the identity of a confidential source of information in respect of a law 
enforcement matter, or disclose information furnished only by the 
confidential source; 


(e) endanger the life or physical safety of a law enforcement officer or any other 
person; 


(f) deprive a person of the right to a fair trial or impartial adjudication; 


(g) interfere with the gathering of or reveal law enforcement intelligence 
information respecting organizations or persons; 


(h) reveal a record which has been confiscated from a person by a peace officer in 
accordance with an Act or regulation; 


(i) endanger the security of a building or the security of a vehicle carrying items, 
or of a system or procedure established for the protection of items, for which 
protection is reasonably required; 


(j) facilitate the escape from custody of a person who is under lawful detention; 


(k) jeopardize the security of a centre for lawful detention; or 


(l) facilitate the commission of an unlawful act or hamper the control of crime. 


 
[21] Further exemptions are provided for law enforcement records in s. 14(2) and the 
power to refuse or deny the existence of a record in s. 14(3).   As well, s. 20 of the Act 
allows a head to refuse disclosure where the disclosure could reasonably be expected to 
seriously threaten the safety or health of an individual. Section 21 exempts from 
disclosure personal information where its disclosure would constitute an unjustified 
invasion of personal privacy. 
 
[22] Thus, detailed provisions specifically deal with exemption of police records from 
disclosure.  These provisions seek to strike a balance between competing interests:  
holding law enforcement agents publicly accountable for their actions and protecting the 
legitimate need for confidentiality and secrecy of a wide range of law enforcement 
information, so that law enforcement activities may be carried out effectively.  
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[23] Initially, the Ministry raised a number of law enforcement exemptions in s. 14 as 
a reason to refuse to disclosure and later withdrew them.   
 
[24] In my view, the IPC orders to disclose the disputed records in the possession of 
the Ministry were correct.  The fact that copies of the police records were in the 
possession of Crown counsel does not exempt the records from disclosure by the 
Ministry of Community Safety and Correctional Services, even though the same 
documents in the possession of the Ministry of the Attorney General would likely have 
been protected by Branch 2 of s. 19.   
 
[25] Therefore, both applications for judicial review are dismissed.  No party sought 
costs, and none are awarded.  
 
 


     
    Swinton J. 


 
 
             
             Hackland R.S. J. 
 
 
             
             Karakatsanis J. 
Released:   March        , 2009   
 


20
09


 C
an


LI
I 9


74
0 


(O
N


 S
C


D
C


)







 


 


COURT FILE NO.:  29/07, 30/07 
DATE:  20090306 


 
ONTARIO 


SUPERIOR COURT OF JUSTICE 
 


DIVISIONAL COURT 
 


HACKLAND R.S.J., SWINTON and 
KARAKATSANIS JJ. 


 
B E T W E E N: 
 
MINISTRY OF THE ATTORNEY GENERAL  
 
  Applicant 
- and –  
 
INFORMATION AND PRIVACY 
COMMISSIONER AND JANE DOE, 
REQUESTER 


Respondents


AND BETWEEN: 
 
MINISTRY OF THE ATTORNEY GENERAL 


Applicant 
- and - 
 
INFORMATION AND PRIVACY 
COMMISSIONER AND JOHN DOE, 
REQUESTER 


Respondents 


 
 


REASONS FOR JUDGMENT 


 
SWINTON J.


Released:   March 6, 2009 


20
09


 C
an


LI
I 9


74
0 


(O
N


 S
C


D
C


)







 


 


CITATION: City of Ottawa v. Ontario, 2010 ONSC 6835 
DIVISIONAL COURT FILE NO.: 201/10 


DATE: 20101213   


ONTARIO 


SUPERIOR COURT OF JUSTICE  


DIVISIONAL COURT 


JENNINGS, MOLLOY and DALEY JJ. 


 
BETWEEN: ) 


) 
 


Priscilla Platt and Brad Elberg, for the 
Applicant 


CITY OF OTTAWA 


Applicant 


– and – 
 
ONTARIO (INFORMATION AND 
PRIVACY COMMISSIONER) and JOHN 
DUNN 


Respondents


) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


David Goodis and Allison Knight, for the 
Respondent Ontario (Information and 
Privacy Commisioner) 


John Dunn, in person 
 )  
 )  
 ) HEARD: December 7, 2010 in Toronto 
 
 
MOLLOY J.: 
 


REASONS  FOR  DECISION 
A.    INTRODUCTION 


[1] When a government employee uses his workplace email address to send and receive 
personal emails completely unrelated to his work, are those emails subject to disclosure to 
members of the public who request them under freedom of information legisation?  That is the 
central issue raised by this judicial review application.   


[2] The City of Ottawa was of the view that the personal emails of one of its employees were 
not within its “custody or control” within the meaning of the applicable legislation and refused a 
request to disclose them.  On appeal, the Information and Privacy Commissioner took the 
opposite view, ruled that the emails were subject to the legislation, and ordered the City to 
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process the application for disclosure.  The City of Ottawa seeks judicial review of that decision 
(Order MO-2408, which is dated April 9, 2009). 


[3] This case turns on the interpretation of s. 4(1) of the Municipal Freedom & Protection of 
Privacy Act1 (“MFIPPA” or “the Act”), which states: 


Every person has a right of access to a record or a part of a record in the custody 
or under the control of an institution unless, 


(a) the record or the part of the record falls within one of the exemptions 
under sections 6 to 15; or 


(b) the head is of the opinion on reasonable grounds that the request for 
access is frivolous or vexatious. 


[4] For the reasons that follow, I find that emails of this nature do not fall within the scope of 
the Act.  The adjudicator erred in law in finding to the contrary and her decision is therefore set 
aside.  The fundamental error underlying the Adjudicator’s decision is her failure to consider the 
purpose and intent of freedom of information legislation in determining the scope of the Act and 
whether it applied to the private communications of individuals who happen to be employed by 
government. 


B.    FACTUAL BACKGROUND 


[5] The factual background is not in dispute. 


[6] The City of Ottawa permits incidental personal use of its email system by its employees, 
subject to certain conditions.  One of the conditions imposed is that the City retains the right to 
monitor its IT systems, including email, at any time and without notice “for security breaches 
and non-compliance with City policies and procedures, as well as for network management 
reasons.”  The City’s Responsible Computing Policy also specifies that electronic information 
and IT assets remain the property of the City.  However, employees are not required to retain 
personal emails sent and received by them and can delete them whenever and as they see fit. 


[7] Rick O’Connor worked for the City of Ottawa as a City Solicitor.  In his spare time, he 
volunteered on the Board of Directors of the Children’s Aid Society (“CAS”).  There is no 
connection between Mr. O’Connor’s volunteer work for CAS and his work for the City.  Mr. 
O’Connor used his work email address to send and receive emails relating to his CAS volunteer 
work.  He segregated such emails in a separate file folder, but they were stored within that folder 


                                                 


 
1 R.S.O. 1990, c. M.56 
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on the City’s email server.  There is no other connection between the City and those emails and 
nothing improper in Mr. O’Connor’s use of his work email for this purpose. 


[8] On October 23, 2007, the respondent John Dunn made a request under the Municipal 
Freedom & Protection of Privacy Act2 (“MFIPPA” or “the Act”) seeking disclosure by the City 
of Ottawa of all “emails, letters and faxes” sent or received by Mr. O’Connor to and from anyone 
at CAS3 since February, 2007.   


[9] The City Clerk responded on December 6, 2007, stating that: the communications did not 
relate to Mr. O’Connor’s duties as City Solicitor, but rather to his role with CAS; the documents 
were not within the City’s custody or control and fall outside the scope of MFIPPA; and 
therefore the City would not be processing his request. 


[10] Mr. Dunn appealed to the Information and Privacy Commissioner (“IPC”) and a hearing 
was conducted before Adjudicator Catherine Corbin.  By this point, the original request (which 
had led to the identification of 417 pages of records as falling within the category of documents 
sought), had through the process of mediation and without prejudice consensual disclosure, been 
reduced to six pages.  All are emails sent by the Executive Directeor of CAS to various CAS 
personnel including Mr. O’Connor.  None have anything to do with the business of the City of 
Ottawa. 


C.    THE DECISION OF THE ARBITRATOR 


[11] The Arbitrator’s analysis of the issue before her covers approximately four pages of her 
decision, of which two pages are extensive quotations from two other IPC decisions. 


[12] The Arbitrator began her analysis by referring to established authority that a “purposive 
approach must be taken to ‘custody or control’ questions” under s. 4(1) of the Act.  That is a 
correct statement of the law, but this statement is the extent of her analysis of it.   


[13] The Arbitrator  then correctly noted that possession of documents is not necessarily 
determinative, stating that bare possession of documents is not sufficient in the absence of 
responsibility for the care and protection of them.  She cited with approval, the decision of 
former Commissioner Sidney Linden in Order 120 and set out a list of factors he identified as 
relevant to the consideration of whether an institution has “care or control” of a document. 


                                                 


 
2 R.S.O. 1990, c. M.56 
3 Various individuals and addresses are specified in the request, but all appear to be CAS related and to involve Mr. 
O’Connor. 
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[14]  Next, the Arbitrator cited as being particularly relevant the decision in Order PO-1725, 
which involved a request for access to an electronic agenda of an employee at the Permier’s 
office, which contained both governmental and personal appointments. 


[15] Finally, the Arbitrator considered the relevant factors identified by Commissioner Linden 
and concluded that the weight of those factors supported a finding that the emails in this case 
were within the custody and/or control of the City.  In particular, the Arbitrator found it 
persuasive that: (1) the City had physical possession of the emails on its server; (2) the City had 
the authority to regulate the email system and could not divest itself of its responsibility by 
choosing not to exercise control over a particular type of record; and (3) since the City has the 
right to monitor the emails on its system for unauthorized use, any emails on the system at any 
given time are within the City’s control, even if the City has not actually accessed or used them. 


D.   STANDARD OF REVIEW 


[16] In Walmsley v. Ontario (Attorney General)4 the Ontario Court of Appeal held that a 
standard of correctness applied to a determination by the IPC that certain documents were within 
the control of the Ministry of the Attorney-General and therefore subject to FFIPA.  The 
documents were actually in the possession of individual members of the Judicial Appointments 
Advisory Committee, a body which provides advice to the Attorney-General on the suitability of 
candidates for appointment as provincial court judges.  The IPC found the members of the 
committee were agents of the Ministry and that the Ministry therefore had control of the 
documents.  In imposing a correctness standard of review, the Court of Appeal reasoned that this 
was a question going to jurisdiction and not one requiring specialized expertise to interpret. 


[17] Walmsley was decided prior to the Supreme Court of Canada’s decision in Dunsmuir v. 
New Brunswick5, a case which fundamentally changed the law with respect to the standard of 
review of administrative tribunals by collapsing the previous three standards into two – 
correctness and reasonableness.  In doing so, however, the Court held that it did not intend to 
alter the level of deference afforded to tribunals previously and stated that where the standard of 
review has already been settled with respect to a particular question, it is not necessary to revisit 
the issue in subsequent cases.  Further, in Dunsmuir the Supreme Court held that the standard of 
correctness will continue to apply to questions of jurisdiction and general questions of law 
outside the specialized expertise of the tribunal.6 


[18] Post-Dunsmuir, the Divisional Court considered the appropriate standard of review from 
a decision of the IPC in Ministry of the Attorney-General v. Toronto Star,7  a case involving the 


                                                 


 
4 Walmsley v. Ontario (Attorney General) (1997), 34 O.R. (3d) 611 at 618 (C.A.) 
5 Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 
6 Dunsmuir, at paras. 57 and 59-60. 
7 Ministry of the Attorney-General v. Toronto Star, 2010 ONSC 991 (Div.Ct.) 
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interpretation of a provision stating that FFIPA does not apply to a record in relation to an 
ongoing criminal prosecution.  In that case, this Court ruled that a correctness standard should be 
applied because it involved a matter of general law of significant importance to the 
administration of criminal justice and did not fall within the specialized expertise of the IPC.  
Similarly, in Simon Fraser Univerity v. British Columbia (Information and Privacy 
Commissioner)8, the British Columbia Supreme Court applied the principles in Dunsmuir and 
imposed a standard of correctness on judicial review of a tribunal decision as to whether certain 
documents were within the custody or control of Simon Fraser University. 


[19] The respondents concede that a standard of correctness applies to the legal interpretation 
of the term “custody or control”.  However, the respondents characterize the decision in this case 
as one involving mixed facts and law and the weighing of various factors in coming to a 
conclusion, and therefore submit that the applicable standard of review is reasonableness. 


[20] In my view, the heart of this issue is a jurisdictional question – whether the Act has any 
application at all to the documents in question.  Moreover, this is a legal question of broad 
significance for thousands of individuals across the province, going well beyond the interests of 
the particular parties before the court.  This is a question of law that attracts the correctness 
standard, as has been determined in Walmsley and, more recently, Ministry of the Attorney-
General v. Toronto Star. 


F.   ANALYSIS 


What is the purpose and intent of the legislation? 


[21] Although the Arbitrator recognized that the correct legal approach in determining the 
meaning of “custody or control” must be a purposive one, she did not actually take a purposive 
approach to the issue before her.  Indeed, apart from merely stating the principle, she gave no 
consideration to the intent and purpose of the legislation as part of her analysis in determining 
what “custody or control” means in relation to the subject documents.  This, in my view, is a 
fundamental legal error. 


[22] The act itself contains no definition of the words “custody” or “control,” which makes 
context and legislative intention even more important.  As a starting point, it is worth noting that 
the modern approach to statutory interpretation requires that “the words of an Act are to be read 
in their entire context and in their grammatical and ordinary sense harmoniously with the scheme 
of the Act, the object of the Act, and the intention of Parliament.”9 (Emphasis added) 


                                                 


 
8 Simon Fraser Univerity v. British Columbia (Information and Privacy Commissioner), 2009 BCSC 1481. 
9 Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 at para. 26, citing with approval Driedger’s 
Construction of Statutes (2nd ed., 1983 at p. 87) 
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[23] The first indication of legislative purpose (as it relates to this case) is within the Act 
itself, and in particular in s. 1 (a) which states: 


The purposes of this Act are, 
(a) to provide a right of access to information under the control of institutions in 
accordance with the principles that, 


(i) information should be available to the public, 


(ii) necessary exemptions from the right of access should be limited and 
specific, and 


(iii) decisions on the disclosure of information should be reviewed 
independently of the institution controlling the information;  


[24] Although this provision emphasizes the broad importance of access to information and 
requires that exemptions to that access be circumscribed, it does not provide much information 
about the underlying purpose of providing for access to government information.  Fortunately, 
there is considerable information about that in government reports upon which the legislation 
was based, and there is considerable analysis of the issue in the case law.  From these sources, it 
is clear that the legislative intent is inextricably linked to enhancing the democratic process. 


[25] Prior to the enactment of freedom of information legislation in Ontario, the government 
appointed a commission (“the Williams Commission”) to study the issue and it was upon the 
rcommendations of that Commission that the first Ontario legislation was based.10  In its 1980 
report, the Williams Commission identified four major rationales for public sector access to 
information legislation, as follows:11 


(i) Accountability:  Increased access to information “about the operations of 
government” would increase the ability of members of the public to hold their 
elected representatives accountable.  Also, the accountability of the executive 
branch would be enhanced if members of the legislature were granted access to 
“information about government.” 


(ii) Public Participation: An informed citizenry is better able to participate in the 
formulation of public policy.  When government policy-making has included the 


                                                 


 
10 The first legislation came into force in 1988 and applied to the provincial government.  The current provincial 
scheme is under the Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F. 31 (“FIPPA”).  
MFIPPA was modelled on FIPPA and has virtually identical language, including with respect to “custody or 
control.” The municipal scheme first came into force in 1991. 
11 Ontario, Report of the Commission on Freedom of Information and Individual Privacy/ 1980, vol. 2 (Toronto: 
Ontario Government Book Store, 1980) at pp. 77-79 
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participation of a wide spectrum of citizens and pertinent and accurate 
information, public perception that the decisions have been fairly made will be 
enhanced. 


(iii) Fairness in Decision Making: Access to information about administrative 
decisions that may affect individuals gives those affected a fair opportunity to 
present their side on an informed basis and ensures fairness in decision making. 


(iv) Personal Privacy: A person’s right to access the information government is 
compiling on him may reduce the intrusiveness of some government record-
keeping practices. 


[26] The fourth of these considerations is not relevant in this case.  However, it is clear from 
the first three purposes listed that enhanced participation in the democratic process is a primary 
focus of freedom of information legislation. 


[27] This theme has been noted in the case law.  In Dagg v. Canada (Minister of Finance)12 
the Supreme Court of Canada held that the “overarching purpose” of access to information is to 
“facilitate democracy” and stated (at para. 63) that “rights to state-held information are designed 
to improve the workings of government; to make it more effective, responsive and accountable.”  
LaForest J. held at paras 61-62: 


[61]   The overarching purpose of access to information legislation, then, is to 
facilitate democracy.  It does so in two related ways.  It helps to ensure first, that 
citizens have the information required to participate meaningfully in the 
democratic process, and secondly, that politicians and bureaucrats remain 
accountable to the citizenry.  As Professor Donald C. Rowat explains in his 
classic article, “How Much Administrative Secrecy?” (1965), 31 Can. J. of Econ. 
and Pol. Sci. 479, at p. 480: 


 Parliament and the public cannot hope to call the Government to 
account without an adequate knowledge of what is going on; nor 
can they hope to participate in the decision-making process and 
contribute their talents to the formation of policy and legislation if 
that process is hidden from view.  


See also:  Canadian Bar Association, Freedom of Information in Canada:  A 
Model Bill (1979), at p. 6. 


                                                 


 
12 Dagg v. Canada (Minister of Finance), [1997] 2 S.C.R. 403 per LaForest J. at paras. 61-62, adopted by the 
majority on this point at para 1. 
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[62]   Access laws operate on the premise that politically relevant information 
should be distributed as widely as reasonably possible.  Political philosopher John 
Plamenatz explains in Democracy and Illusion (1973), at pp. 178-79: 


There are not two stores of politically relevant information, a 
larger one shared by the professionals, the whole-time leaders and 
persuaders, and a much smaller one shared by ordinary citizens.  
No leader or persuader possesses more than a small part of the 
information that must be available in the community if government 
is to be effective and responsible; and the same is true of the 
ordinary citizen.  What matters, if there is to be responsible 
government, is that this mass of information should be so 
distributed among professionals and ordinary citizens that 
competitors for power, influence and popular support are exposed 
to relevant and searching criticism.  [Emphasis in original.] 


 


How does a purposive approach inform the interpretation? 


[28] Having determined that the intent of the legislature in enacting the Act was to enhance 
democratic values by providing its citizens with access to government information, the next stage 
of the analysis is to consider how a purposive interpretation of the statutory language used might 
inform the interpretation of the Act.  Would interpreting the term “custody or control” as 
including private communications of employees unrelated to government business do anything to 
advance the purpose of the legislation?  Conversely, would interpreting the language of the Act 
as not applying to the private communications of employees interfere with a citizen’s right to 
fully participate in democracy?  The answer to both questions must, in my view, be “No.” 


[29] The fatal flaw in the reasoning of the Arbitrator is that she did not even ask herself these 
questions.  Further, in considering the various relevant factors that inform the interpretation of 
what constitutes “custody or control” she did not consider those factors in the context of whether 
such an interpretation would enhance participation in the democratic process. 


[30] The Arbitrator in this case adopted the criteria established in Order 120 by former 
Commissioner Sidney Linden as being relevant considerations for determining whether the 
requirements of custody or control are met.  Commissioner Linden emphasized that this was not 
meant to be an exhaustive list, but that these are merely the kinds of questions that could be 
considered in making such determinations.  His 10-item list is a useful one and it is relevant to 
consider each item on the list in the context of the legislative purpose and intent. 


(1) Was the record created by an officer or employee of the institution? 
(Mr. O’Connor was a recipient of the emails, but most were created by someone 
at CAS.  To the extent anything was created by Mr. O’Connor it was outside the 
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context of his role as an employee of the institution, such that access to the 
document would not appear to relate to the democratic municipal process) 


 
(2) What use did the creator intent to make of the record? 


(The documents were never intended to be used by the City or for any 
municipally related purpose.) 


 
(3) Does the institution have possession of the record, either because it has been 


voluntarily provided by the creator or pursuant to a mandatory statutory or 
employment requirement? 
(The City had possession of the emails.  However, there was no requirement for 
the employee to use the City’s email server. He voluntarily chose to do that for 
convenience.  He also could have deleted the emails at any time without any 
involvement of the City.  Therefore, the City’s possession occurred by 
happenstance.) 
 


(4) If the institution does not have possession of the record, is it being held by an 
officer or employee of the institution for the purposes of his or her duties as an 
officer or employee? 
(No.  The possession is entirely unrelated to City business) 
 


(5) Does the institution have a right to possession of the record? 
(Only to the extent that the employee chooses to use the City’s email. The 
employee is not required to provide the document itself to the City and can delete 
it from the electronic server at any time.) 
 


(6) Does the content of the record relate to the institution’s mandate and functions? 
(No. The emails have no bearing whatsoever on the processes of City government 
and cannot provide any information to citizens about the functioning of municipal 
government) 
 


(7) Does the institution have the authority to regulate the record’s use? 
(The City has authority to regulate the use of its email server and the nature of the 
emails sent by employees using that server.  However, the City has no authority to 
regulate the use of the document itself.) 
 


(8) To what extent has the record been relied upon by the institution? 
(Not at all.  There is nothing about the documents that can provide any glimpse 
into how the City operates.) 
 


(9) How closely has the record been integrated with the other records held by the 
institution? 
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(The emails are stored in a separate file folder on the City’s email server and 
would not be accessible to other City personnel, except as required by the City to 
monitor for maintenance and security purposes or to determine whether 
employees are complying with guidelines for proper email and internet use.) 
 


(10) Does the institution have the authority to dispose of the record? 
(Only in the sense that it has ultimate control over the server upon which the 
record is stored) 
 


[31] Thus, in my opinion, an examination of these factors from the perspective of scrutinizing 
government action and making government documents available to citizens so that they can 
participate more fully in democracy, points overwhelmingly to the conclusion that the documents 
cannot be said to be within the control of the City.  The Arbitrator did not err in considering 
these factors to be relevant to her determination of what constitutes custody or control.  She did 
err, however, in failing to consider those factors contextually in light of the purpose of the 
legislation. 


[32] The respondents argue that the broadest possible interpretation must be given to the 
qualifying language for the application of the Act and that any concerns about the personal 
nature of the material or privacy concerns should be left to be considered under the exemption 
sections of the legislation.  I disagree.  The Act itself13 and case authority interpreting it 
emphasize the necessity of construing exemptions narrowly in order to promote the intention of 
the legislation.  Such an approach is based on the presumption that disclosure of the documents 
would support the democratic purpose and should only be applied when the documents in 
question properly fall within the legislation.  Further, the exemption provisions dealing with 
personal information and privacy issues are concerned more with the content of documents being 
personal in nature, whereas the objection to production in this case goes to the nature of the 
document itself, and not necessarily any sensitivity relating to its content.  In my view, the 
analysis as to the applicability of the Act is properly conducted at this preliminary stage, while 
recognizing that a conclusion that the City had custody or control of these emails is not 
determinative of disclosure as exemptions might apply depending on their content. 


[33] The respondents further submit that the interpretation urged by the applicant requires an 
impermissible “reading in” of words not included in the legislation.  Again, I disagree.  The 
respondents point to examples of American legislation considered by the Williams Commission 
which had specific provisions restricting the application of the legislation to “information 
relating to the conduct of the people’s business,”14 or “retained by a public body in the 


                                                 


 
13 Section 1 (b) of MFIPPA 
14 California Public Records Act, Cal.Gov.Code 6250-6270 [enacted 1968] 
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performance of an official function.”15  The respondents submit that the failure of the Legislature 
to adopt this type of language indicates an intention to cast the net of inclusion more broadly.  
There is no support for that proposition in the language of the Williams Commission report itself, 
which refers repeatedly to the purpose of the legislation as relating to documents about the 
functioning of government. 


[34] Applying a purposive interpretation to the words “custody” and “control” and concluding 
that they do not extend to the circumstances in this case does not involve reading anything into 
the statute.  It is merely an interpretation of the legislation based on already established criteria, 
but bearing in mind the purpose of the legislation. 


[35] The Children’s Aid Society is not an agency subject to freedom of information 
legislation.  Mr. O’Connor, in his personal capacity, is also not subject to having his personal 
documents seized and passed over to any member of the public who requests them.  The 
communications between CAS and Mr. O’Connor have no connection whatsoever to the 
functioning of government nor to the business affairs of the City of Ottawa.  It follows that 
providing public access to such documents does nothing to enhance participation in municipal 
affairs and prohibiting access does nothing to impair democratic values.  Quite simply, these 
documents have nothing to do with municipal government and are not remotely connected to 
anything the legislation was intended to encompass.  Further, the seizure of such documents by 
the City and the delivery of them to a third party would be antithetical to the privacy rights of 
individuals, which is another goal the legislation seeks to protect. 


Is there a difference between emails and paper documents? 


[36] Counsel advise that there has been no judicial determination to date as to the applicability 
of freedom of information legislation to personal employee emails that happen to be in the bare 
possession of a government institution.  However, in most respects I can see little difference 
between the personal communications and documents of employees that are stored in paper form 
in their government-owned filing cabinets and desks and those that are stored in electronic form 
in their government-owned computer systems. 


[37] It can be confidently predicted that any government employee who works in an office 
setting will have stored, somewhere in that office, documents that have nothing whatsoever to do 
with his or her job, but which are purely personal in nature.  Such documents can range from the 
most intimately personal documents (such as medical records) to the most mundane (such as a 
list of household chores).  It cannot be suggested that employees of an institution governed by 
freedom of information legislation are themselves subject to that legislation in respect of any 
piece of personal material they happen to have in their offices at any given time.  That is clearly 
not contemplated as being within the intent and purpose of the legislation. 
                                                 


 
15 Michigan Freedom of Information Act, MCL 15.231 [enacted 1977] 
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[38] The question then is whether information stored electronically should be treated any 
differently.  I do not see any rational basis for making such a distinction. 


[39] There is, however, one difference in how the employer might treat electronic records 
somewhat differently and that relates to the security concerns posed by employees’ use of email 
and the internet while at work.  Understandably, employers who allow employees to use their 
electronic servers for personal matters will typically have policies to ensure that these electronic 
media are not being used in a manner that is inappropriate or illegal or that compromises the 
security of the entire system. 


[40] In this case, the City of Ottawa had a Responsible Computing Policy which addressed, 
among other things, the personal use of IT services and assets by its employees.  There were 
understable restrictions on such use, none of which arise in this case.  In order to ensure 
compliance with the policy, and for network management reasons, the City stipulated that it had 
the right to access its IT assets and information at any time and that monitoring may be done at 
any time without notice and without the knowledge of the individual users.  Employees were 
therefore warned that if they had privacy concerns they should refrain from using the City’s IT 
services to store or transmit personal-use information. 


[41] It was the City’s policy with respect to management of its IT services that led the 
Arbitrator to find that the personal emails of Mr. O’Connor were actually in the custody of the 
City.  The Arbitrator held that the policy meant the City: (1) had physical possession and the 
right to possession of the emails; and (2) the City had the authority to regulate the use and 
disposal of the records on its system.  In my view, those factors are not determinative of control 
given the purpose for which the City retained the right to monitor its system, as contrasted to the 
underlying purpose of freedom of information legislation.   


[42] Employers from time to time may also need to access a filing cabinet containing an 
employee’s personal files.  That does not make the personal files of the employee subject to 
disclosure to the general public on the basis that the employer has some measure of control over 
them.  The nature of electronically stored files makes the need for monitoring more pressing and 
the actual monitoring more frequent, but it does not change the nature of the documents, nor the 
nature of the City’s conduct in relation to them.  It does not, in my view, constitute custody by 
the City, within the meaning of the Act. 


This approach is consistent with existing case authority 


[43] In my opinion, this approach is fully consistent with the existing case law and with policy 
statements of the IPC itself. 


[44] In a Guildeline issued in March 1997 entitled “Electronic Records: Maximizing Best 
Practices” the IPC noted that freedom of information legislation had been conceived when the 
full impact of information technology had yet to be felt.  The purpose of these Guidelines was to 
suggest best practices for dealing with electronic records.  In particular, the IPC considered what 
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types of electronic records should be preserved by institutions and stated (at page 6) that emails 
“relating to the mandate or functions of the organization” should be considered a record for the 
purposes of the Act.”  At the same time, the guideline noted, “There is not doubt that in some 
cases e-mail bears no relation to the mandate or functions of the organization (for example, 
personal messages) or is so inconsequential that may not need to be retained for operational 
purposes.”  It is clear that, at least at this point, the IPC did not contemplate that personal emails 
of City employees would be covered by the Act.  


[45] I believe the same principles emerge from the limited case authority available.  In David 
v. Ontario (Information and Privacy Commissioner)16  the Divisional Court considered whether 
documents in the possession of an independent investigator appointed by the City of Toronto 
could be said to be in the control of the City.  The Court held that the investigator was not an 
employee or officer of the City and could not be characterized as an agent of the City because he 
was required to conduct his inquiry arms-length from the City.  The Court therefore concluded 
that the documents held by the investigator were not in the control of the City, even though some 
of them were actually stored on a computer owned by the City. (It should be noted, however, that 
in that case the computer had been allocated to the inquiry and was not accessible to persons 
outside the inquiry staff.) 


[46] A similar conclusion was reached by the Court of Appeal in Walmsley in dealing with 
documents in the possession of individual members of the Judicial Appointments Committee.  
The Court held that although the content of the documents related to work for the Ministry (as 
the Committee acted in an advisory capacity to the Ministry), they could not be said to be within 
the control of the Ministry for the purposes of the Act.  One of the factors influencing the court 
in reaching that conclusion was the fact that the Legislature could not have intended that simply 
by giving advice to the Attorney-General individuals would be subjected to the access provisions 
and also the recordkeeping aspects of the Act.  The Court also held, at p. 619: 


The Ministry had no statutory or contractual right to dictate to the committee or 
its individual members what documents they could create, use or maintain or what 
use to make of the documents they do possess.  The Ministry had no statutory or 
contractual basis upon which to assert the right to possess or dispose of these 
documents, nor was there any basis for finding that the Ministry had a property 
right in them. 


[47] The factual background in Walmsley is quite different from the situation in this case.  The 
City in this case has some limited control over the documents in the sense that it can dictate what 
can be created or stored on its server.  However, this is merely a prohibition power, not a 
creation power.  The City can prohibit employees from certain uses, but does not control what 


                                                 


 
16 David v. Ontario (Information and Privacy Commissioner), [2006] O.J. No. 4351, 217 O.A.C. 112 (Div.Ct.) 
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employees create, how or if they store it on the server, and what they choose to do with their own 
material after that, including the right to destroy it if they wish.  Just as in Walmsley, when 
considered against the intent and purpose of the legislation, it cannot have been intended that the 
mere use of the email server for personal purposes results in employees being bound by the 
recordkeeping obligation of the Act in respect of their personal correspondence and documents. 


[48] A useful test for determining “control” was suggested by the court in Canada 
(Information Commissioner) v. Canada (Minister of National Defence)17. The issue was whether 
documents in the posession of the Prime Minister and certain Ministers could be said to be 
within the control of the government institutions to which they were connected and which were 
subject to federal freedom of information legislation.  The Federal Court of Appeal imposed a 
two part test for determining whether such a document could be said to be within the control of 
the government institution: (i) whether the contents of the document relate to a departmental 
matter; and (2) whether the relevant government institution could reasonably expect to obtain a 
copy of the document upon request.  The Court held that the document would only be in the 
control of the government institution if the answer to both questions is yes.  Applying those same 
questions in this case would result in a finding that Mr. O’Connor’s correspondence with CAS 
would not be in the control of the City of Ottawa because: (1) the contents do not relate to a City 
matter; and (2) the City could not expect to be given such documents merely by requesting them 
because they did not fall within the scope of Mr. O’Connor’s employment. 


[49] In Order P-1069 dated November 30, 1995, the IPC held that CAS records are not subject 
to FIPPA merely because the Ministry of Community and Social Services has a general 
supervisory and monitoring role over the CAS.  In coming to that conclusion, the Adjudicator 
relied on the fact that the Ministry’s right of access to CAS records was limited to requiring 
financial accountability and periodic administrative reviews to ensure compliance with the Child 
and Family Services Act.  There is a direct parallel between that case and this one.  In the case 
before us the City has a right to monitor and supervise the use of its email server to ensure 
compliance with policies.  However, that is also a limited right of access.  Applying the same 
reasoning as in Order  P-1069, CAS records should not be subject to the Act merely because they 
have been sent to an individual who has stored them on an electronic data base subject to 
monitoring by the City to ensure compliance with its own policies. 


[50] The case closest on its facts to the case before this Court is also an IPC decision, Order 
PO-1947-F dated September 13, 2001, a decision of Arbitrator Liang.  At issue were records that 
had been prepared by employees in relation to a Minister’s consitituency affairs.  The records 
were in the bare possession of the Minstry of Tourism because they were phsyically stored in the 
Ministry’s office.  However, Arbitrator Liang held they were not in the “control” of the Ministry 


                                                 


 
17 Canada (Information Commissioner) v. Canada (Minister of National Defence), 2008FC 766 (T.D.), aff’d. 2009 
FCA 175 at para. 8.  
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because they were not created by employees “in respect of matters within the mandate of the 
Ministry or to be used in the Ministry,” had been “kept in separate files” and “had not been 
integrated with other Ministry records.”  Applying that same reasoning, Mr. O’Connor’s CAS 
files were kept on the City’s email server and in that respect could be said to be in the bare 
possession of the City, but they were not created in respect of matters within the mandate of the 
City, they were kept in a separate file, and they were not inegrated with other City records.  The 
same policy reasons would apply to exclude these records from the operation of MFIPPA.  
Indeed, if anything, there are stronger policy reasons for excluding the documents in this case 
than there were in the Ministry of Tourism case. 


[51] Finally, it is relevant to address the IPC decision in Order PO-1725, which was so heavily 
relied upon by the Arbitrator in this case.  In that case, the requester sought access to the 
electronic agenda of an employee at the Premier’s office.  The same agenda contained both 
governmental appointments and personal appointments.  The entire agenda was found to be 
within the control of the government institution.  In my view, the critical distinction between that 
case and this one is the extent to which personal and governmental information were combined 
within the electronic agenda.  That is not the situation in this case.  That said, it does not follow 
that personal emails not filed in a separate folder (as was the case here) are necessarily subject to 
the operation of the Act.  Much will depend on the individual circumstances of each case, but 
generally speaking, I would expect very few employee emails that are personal in nature and 
unrelated to government affairs to be subject to the legislation merely because they were sent or 
received on the email server of an institution subject to the Act.   


G.   CONCLUSION AND ORDER 


[52] In my opinion, the Arbitrator erred in law in concluding that the records in this case can 
be said to be within the custody or control of the City of Ottawa.  Applying a correctness 
standard, this is a sufficient basis to set aside her decision. 


[53] However, I have also considered whether the decision could stand if a reasonableness 
standard is applied, as advocated by the respondents.  Applying that analysis, however, I come to 
the same conclusion.  Dunsmuir establishes that a decision can be said to be reasonable if it “falls 
within a range of possible, acceptable outcomes which are defensible in respect of the facts and 
law.”18  In my view, it is not reasonable for emails belonging to a private individual to be subject 
to access by members of the public merely because they are sent or received on a government 
owned email server.   That is not a sensible or logical result whether as a question of fact or a 
question of law.  The implications for the many thousands of employees who work in 
government offices across this country are staggering.  I do not consider this decision to fall 
within the range of reasonable possible outcomes described by the Supreme Court in Dunsmuir 


                                                 


 
18 Dunsmuir, at para. 47 
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as necessary to meet the reasonableness standard.  By either analysis – correctness or 
reasonableness—the decision cannot stand. 


[54] Accordingly, I would grant the application, set aside the decision of the Arbitrator, and 
confirm the decision made by the City of Ottawa denying the request for access to these 
documents.  The parties are agreed that there should be no order with respect to costs.  


 


 


 
MOLLOY  J. 


 


I agree:         _______________________________ 
JENNINGS J. 


 


I agree:         _______________________________ 
DALEY J. 


  
Released:  December 13, 2010 
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Reasons For Decision 


Marrocco A.C.J.: 


 


[1] Lawrence Whitney applies to judicially review the decision of an adjudicator at the 
Information and Privacy Commissioner of Ontario (“IPC”), dated November 5, 2012.  


[2] Mr. Whitney had made two requests of the Ontario Lottery and Gaming Corporation 


(“OLGC”) for access to information. He appealed to the Information and Privacy 
Commissioner, challenging the redaction of information provided in response to his 


requests, and challenging the adequacy of the OLGC’s search for documents and 
information responsive to his requests.  


[3] Mr. Whitney represented himself in these proceedings. This court was, however, very 


ably assisted by pro bono amici curiae who were appointed to that role by a judge of this 
court prior to the hearing of this application.  
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[4] Mr. Whitney filed two application records to which I will refer. 


[5] Mr. Whitney did not name the OLGC as a respondent in this application. This was clearly 


an oversight. Mr. Whitney indicated that he was very anxious to hear from the OLGC in 
these proceedings. On consent, the OLGC was added as a respondent by order of this 


court at the time this application was argued. The OLGC participated in this application. 


[6] On or about March 14, 2007, Mr. Whitney insists he purchased a Lotto/649 ticket for the 
draw on March 21, 2007. In his Application Record, Mr. Whitney included a letter from 


Anna Pyymaki that indicates that Mr. Whitney told the OLGC that he surrendered his 
winning ticket at Cox’s General Store in Sundridge, Ontario on March 22, 2007. Mr. 


Whitney believes that he won the $20 million jackpot. In essence, Mr. Whitney claims 
that his winning ticket was stolen from him. 


[7] Lotterybuddy.com, an unofficial website to which Mr. Whitney resorted, indicated that 


the March 21, 2007, $20 million Lotto 6/49 winning ticket had been purchased in 
Ontario.  


[8] In a Freedom of Information and Protection of Privacy Act Request Form addressed to 
the OLGC and dated September 28, 2011, Mr. Whitney stated that the OLGC had 
announced on national news across Canada that the winner of the $20 million jackpot 


was a person named Paul Pyymaki. Mr. Whitney indicated in this Request Form that Paul 
Pyymaki’s girlfriend worked at Cox’s General Store in Sundridge, Ontario. In the same 


Request Form, Mr. Whitney demanded that the OLGC withdraw all information provided 
to him by its Programme Coordinator for Information Access and Privacy Services, Anna 
Pyymaki. Mr. Whitney claimed that Paul Pyymaki and Anna Pyymaki were related. Anna 


Pyymaki had no further contact with Mr. Whitney after he claimed she was related to 
Paul Pyymaki.    


[9] The OLGC gave Mr. Whitney an affidavit from Mr. Jason Thompson, a senior analyst 
with that Corporation. The affidavit stated that the OLGC had investigated and 
determined that there was no relation between their employee, Anna Pyymaki, and 


anyone named Paul Pyymaki. The OLGC also asked Lotto Québec if the winner of the 
$20 million jackpot was named Paul Pyymaki. Lotto Québec responded by saying that 


the winner of the $20 million jackpot was not named Paul Pyymaki.  


[10] Mr. Whitney included in his factum portions of a letter from Shelby Austin, whom Mr. 
Whitney described as counsel for the OLGC. The letter contained an assertion that Mr. 


Whitney complained to the Ontario Provincial Police, claiming that on two separate 
instances lottery tickets were stolen by two different OLGC retailers. In this same 


excerpt, Ms. Austin referred to a letter from the Ontario Provincial Police dated July 25, 
2008, advising that no evidence of criminal activity had been discovered in relation to 
Mr. Whitney’s allegations.  


[11] I reference these facts only to indicate that relations between Mr. Whitney and the OLGC 
are contentious. 
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[12] In Information Requests directed to the OLGC, Mr. Whitney asked for the following 
information:  


 the sell device number of the retailer where the winning ticket was purchased and 
claimed;  


 the date the win was announced;  


 the location and name of the prizewinner; and  


 the date the prize money was paid out.  


[13] The OLGC responded to Mr. Whitney by telling him that the winning ticket was 


purchased in Québec, and that information relating to the purchase of the ticket would 
have to be obtained from Lotto Québec.  


[14] To demonstrate that this was correct, the OLGC gave Mr. Whitney a redacted copy of a 
document called a “Draw Report.” This report was prepared and issued by the 
Interprovincial Lottery Corporation. The evidence considered by the adjudicator 


established that, after a Lotto 6/49 draw, each provincial or regional lottery organization 
was provided with a Draw Report containing information concerning tickets sold in that 


province or region, as well as information identifying provinces where major winning 
tickets had been sold.  


[15] The Ontario Draw Report stated that there was one winning ticket for the $20 million 


draw and that it had been purchased in Québec.   


[16] Mr. Whitney was not satisfied with these responses, and he appealed to the IPC. The 


appeal was heard by an adjudicator. Mr. Whitney’s appeal was dismissed in a decision 
dated November 5, 2012. The adjudicator determined that “the OLGC had met its 
statutory obligations in responding to the appellant’s request for information related to 


this particular Lotto 6/49 draw.” 


[17] Paragraph 9 of that decision sets out that the appeal had two aspects. The first concerned 


the information redacted from the Draw Report. The second concerned the adequacy of 
the OLGC’s search of information within its custody or control.  


[18] The adjudicator determined that the redacted information was unrelated to the purchase, 


validation or payout of the winning ticket and that as a result, the OLGC was justified in 
redacting it. There was evidence in the form of the unredacted Draw Report before the 


adjudicator which supported her conclusion and accordingly there is no basis for this 
court quashing that conclusion.   


[19] In responding to the second aspect of the appeal, the OLGC indicated that it had obtained 


a list of all Ontario prizewinners of $10,000 or more and that the $20 million jackpot 
prize was not listed.  
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[20] The adjudicator set out in paragraph 30 that the specific issue to be determined was 
whether the records sought by Mr. Whitney existed “in the custody or control of the 


institution.” The adjudicator made the following additional observation in that paragraph: 
“my review of the OLGC’s search for responsive records… only encompasses records or 


information that are demonstrably within the OLGC’s custody or control.” 


[21] The amici curiae pointed out that the adjudicator in paragraph 31 made the statement that 
she was “satisfied that a reasonable effort was made to identify and locate information 


within OLGC’s record holdings that is reasonably related to the purchase, validation and 
$20 million prize…” The amici curiae submitted that the adjudicator had erroneously 


failed to consider whether the OLGC had reasonably searched documents that it 
controlled. It was urged that information and documents containing the information 
sought by Mr. Whitney, despite being within the physical custody of Lotto Québec, were 


nevertheless within the control of the OLGC.  


[22] Paragraph 31, taken in isolation, is capable of this construction. However, when 


paragraph 31 is considered in conjunction with paragraph 30, it is clear that the 
adjudicator was asking herself whether the OLGC had within its custody or control 
records responsive to Mr. Whitney’s request. 


[23] The amici curiae submit that the standard of review for a Privacy Commissioner’s 
decision that documents were in the custody or control of the OLGC is correctness: see 


Walmsley vs. Ontario (Attorney General) (1997), 34 O.R. (3d) 611 (C.A.). The amici 
curiae also submit that because previous jurisprudence has established the applicable 
standard of review, no such analysis was required on this application.  


[24] The adjudicator’s reasons indicate that she was satisfied that the OLGC had conducted a 
reasonable search of its own records. Specifically, the adjudicator was satisfied that an 


experienced employee of the OLGC, knowledgeable in the subject matter of Mr. 
Whitney’s request, had made a reasonable effort to locate records related to that request.  


[25] There is no basis upon which this court can interfere with that conclusion. There was 


evidence before the adjudicator that set out the searches carried out by the OLGC. The 
adjudicator’s conclusion that those searches were reasonable was open to her on that 


evidence.  


[26] Objection is made to the fact that the OLGC did not request the information sought by 
Mr. Whitney from Lotto Québec. In my view, the OLGC was not required to do so. The 


Freedom of Information and Protection of Privacy Act  does not compel the OLGC to 
conduct an investigation on behalf of Mr. Whitney: s.10 only requires the Corporation to 


provide records in its custody or under its control.  


[27] Mr. Whitney asserted that the winner of the $20 million jackpot was Paul Pyymaki. The 
OLGC asked Lotto Québec whether this was true and Lotto Québec responded by saying 


that a person named Paul Pyymaki did not win the jackpot. The OLGC obviously 
obtained this information to respond to the allegation made by Mr. Whitney that its 
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Programme Coordinator for Information Access and Privacy Services, Anna Pyymaki, 
was related to  the person who had won the $20 million that Mr. Whitney said was his.  


[28] Similarly, the OLGC did not need to know the name of the person who presented the 
winning ticket to respond to Mr. Whitney’s claim that he was the lawful owner of that 


ticket. It was entitled to rely upon the Draw Report as proof that the winning ticket was 
purchased in Québec despite the information on the unofficial Lotterybuddy.com site.  


[29] The only question outstanding is whether there are documents, in the possession of a 


third-party, production of which could be compelled by the OLGC? Such documents 
would arguably be under the control of the OLGC.  


[30] There are only two such possible third parties in this case: the Interprovincial Lottery 
Corporation and Lotto Québec.  


[31] The Rules and Regulations of the Interprovincial Lottery Corporation respecting Lotteries 


and Lottery Tickets were produced in this application. Rule 13 provides that the 
Interprovincial Lottery Corporation or a Regional Marketing Organization has no 


obligation to pay the holder of a winning ticket unless, in part, that person produces 
satisfactory evidence of identification. The OLGC is a Regional Marketing Organization 
according to those Rules. There is no suggestion that Ontario demanded evidence of 


identification prior to payment to the holder of the winning ticket  


[32] The Rules do not provide that Ontario can demand information from the Interprovincial 


Lottery Corporation in the circumstances presented in this application. Similarly, the 
Rules do not provide for a mechanism whereby one Regional Marketing Organization 
can compel the production of information or documents from another to satisfy an 


information request in the circumstances presented here.  


[33] The amici curiae relied on a previous decision of the Superior Court to establish that the 


Interprovincial Lottery Corporation was established in 1976 by regional and provincial 
lottery organizations, and that it is jointly owned, according to that decision, by 
provincial governments including Ontario. The amici curiae also relied on the same 


Superior Court decision to establish that prizes are calculated by the Interprovincial 
Lottery Corporation and paid out of a pool of funds divided amongst various categories 


and winners: see Tal v. Ontario Lottery Corporation/Lotto 6/49 OLG, 2011 ONSC 644, 
at para. 7. This decision did not suggest that a winning ticket can be redeemed in a 
province other than the province in which it was purchased, nor did it suggest that 


information can be demanded by Ontario from Lotto Québec or the Interprovincial 
Lottery Corporation after a winning ticket has been paid by another Province. 


[34] It is not sufficient to establish that various provincial lottery organizations have 
cooperated together to conduct an interprovincial lottery. Mr. Whitney had to establish to 
the satisfaction of the Information and Privacy Commissioner adjudicator hearing his 


appeal that the OLGC had control over the information or records in the possession of the 
Interprovincial Lottery Corporation. The same applies to documents or information in the 
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possession of Lotto Québec. Black’s Law Dictionary defines “control” as “to exercise 
power or influence over”: B. Garner, ed., Black’s Law Dictionary, 9th ed. (St. Paul, MN: 


Thomson West, 2009), at p. 378. Similarly, The Canadian Oxford Dictionary defines 
“control” as “the power of directing, command”: K. Barber, ed., The Canadian Oxford 


Dictionary, 2nd ed. (Toronto: Oxford University Press, 2004), at p. 330. Neither the 
Rules and Regulations of the Interprovincial Lottery Corporation respecting Lotteries and 
Lottery Tickets nor the Draw Report support a conclusion that the OLGC had a right to 


direct, influence, compel or otherwise demand production of the records or information 
sought by Mr. Whitney.  


[35] There was no basis upon which the adjudicator could conclude that there was information 
or documents under the control of the OLGC despite not being in its actual custody. 


[36] In the result, the decision of the adjudicator, when reviewed upon a correctness standard, 


cannot be set aside.  


[37] I have accepted that correctness is the appropriate standard of review. I do not wish to 


leave this question without observing that this review concerned the reasonableness of the 
search conducted by the OLGC. A decision by the IPC that a reasonable search for 
documents or information has been made is a decision frequently made by the 


Information and Privacy Commissioner in the course of carrying out its mandate. Had it 
not been for the Court of Appeal’s decision in Walmsley, one would have expected that 


such decisions were within the Commissioner’s mandate and expertise, and therefore 
entitled to deference and reviewable on a reasonableness standard.  


[38] Mr. Whitney’s application to quash the findings by the adjudicator that the searches 


conducted by the OLGC for information or records responsive to Mr. Whitney’s requests 
were adequate is dismissed with costs.  


[39] Similarly, Mr. Whitney’s application to quash the adjudicator’s decision that the OLGC’s 
decision to redact information from the Draw Report was reasonable is also dismissed 
with costs. 


[40] Brief written submissions concerning costs may be submitted within 10 days of the 
signing of this decision. 


 


 
A.C.J.S.C.  MARROCCO 


 


 
BALTMAN J. 


 


 
MCEWEN J. 


Released:  


20
13


 O
N


S
C


 7
66


5 
(C


an
LI


I)







 


 


 


CITATION: Whitney v. Ontario Lottery and Gaming Corporation et. al., 2013 ONSC 7665 


DIVISIONAL COURT FILE NO.: 37/13  
DATE: 20131213 


 
 


ONTARIO 


SUPERIOR COURT OF JUSTICE  


DIVISIONAL COURT 


A.C.J.S.C. MARROCCO, BALTMAN AND 
MCEWEN JJ. 


BETWEEN: 


LAWRENCE RICHARD WHITNEY 


Appellant 


-and- 


ONTARIO LOTTERY AND GAMING 
CORPORATION and INFORMATION AND 


PRIVACY COMMISSIONER OF ONTARIO  


Respondents 


REASONS FOR JUDGMENT 


 
Released:  


20
13


 O
N


S
C


 7
66


5 
(C


an
LI


I)



http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/





  


  


ATTORNEY GENERAL FOR 
ONTARIO 


and INFORMATION AND PRIVACY 
COMMISSIONER et al. 


Court of Appeal file No. M51773 
Divisional Court File No. 456/19 


Applicant  Respondents  
 


 
 


 
 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COURT OF APPEAL FOR ONTARIO) 
 


Proceeding commenced at TORONTO 
 
 


 
BOOK OF AUTHORITIES  


OF THE RESPONDENT/RESPONDING PARTY, 
CANADIAN BROADCASTING CORPORATION 


 


STOCKWOODS LLP 
Barristers 


Toronto-Dominion Centre 
TD North Tower, Box 140 


77 King Street West, Suite 4130 
Toronto ON  M5K 1H1 


 
Justin Safayeni (58427U) 


Tel: 416-593-3494 
Fax: 416-593-9345 


justins@stockwoods.ca 
 


Spencer Bass (75881S) 
Tel: 416-593-1657 
Fax: 416-593-9345 


spencerb@stockwoods.ca 
 


Lawyers for the Respondent/Responding Party, 
Canadian Broadcasting Corporation 


 
 





		20201103 BOA Cover, Index, Backpage (00200287-2xF838A)

		1. Order PO-3973 (IPC Decision)

		2. Attorney General for Ontario v. IPC

		3. O'Connor v. Nova Scotia

		4. Order P-22

		5. Order P-331

		6. Order PO-1725

		7. Order PO-2857

		8. Order PO-3977 

		9. Order P-226 

		10. Order PO-2147

		11. Order PO-2160

		12. Babcock v. Canada

		13. Order P-293

		14. Order P-361

		15. Order P-604

		16. Order P-901

		17. Order PO-1678

		18. Interim Order PO-1742-I)

		19. Order PO-2320

		20. Order PO-2554

		Appeal PA-050028-2

		Ontario Realty Corporation

		Sections 13(2) and (3):  exceptions to the exemption

		Frank DeVries





		21. Order PO-2666

		Appeal PA-050213-1

		Ministry of Community and Social Services

		RELATIONS WITH OTHER GOVERNMENTS

		General principles

		Frank DeVries





		22. Order PO-2707

		Appeal PA07-11-2

		Ministry of Education

		Branch 1:  common law privilege

		Branch 2:  statutory privileges

		Statutory solicitor-client communication privilege

		Daphne Loukidelis







		23. Order PO-2725

		Appeal PA-050144-3

		Ministry of Municipal Affairs and Housing

		CABINET RECORDS

		The Ministry has claimed the mandatory exemption at section 12 for Records 4, 13, 21, 28, 29, 34, 37, 54, 55, 56, 57, 63, 64, 80, 81, 82 and 88.  The Ministry relies on the introductory wording of section 12, and on subsections 12(1)(a), (b), (d), (e)...



		24. John Doe v. Ontario

		25. PEI Learning

		26. Canada Post v. Canada Union 

		27. Alberta v. Alberta Teachers

		28. Ontario AG v. Ontario IPC

		C. hORKINS J.

		Overview

		Standard of review

		The Commissioner’s Decision

		Grounds of Judicial Review

		analysis

		Authority to Waive Privilege / Consideration of s. 19(b)

		The Record

		The New Issues Cannot be Raised on Judicial Review



		Consideration of s. 19(b)

		No Common Interest



		conclusion

		DIVISIONAL COURT FILE NO.: 442/15 DATE: 20161115



		29. Ontario v. Ontario (IPC)

		30. Ontario v. IPC

		31. Canada v. Vavilov

		I. Need for Clarification and Simplification of the Law of Judicial Review

		II. Determining the Applicable Standard of Review

		A. Presumption That Reasonableness Is the Applicable Standard

		B. Derogation From the Presumption of Reasonableness Review on the Basis of Legislative Intent

		(1) Legislated Standards of Review

		(2) Statutory Appeal Mechanisms



		C. The Applicable Standard Is Correctness Where Required by the Rule of Law

		(1) Constitutional Questions

		(2) General Questions of Law of Central Importance to the Legal System as a Whole

		(3) Questions Regarding the Jurisdictional Boundaries Between Two or More Administrative Bodies



		D. A Note Regarding Jurisdictional Questions

		E. Other Circumstances Requiring a Derogation from the Presumption of Reasonableness Review



		III. Performing Reasonableness Review

		A. Procedural Fairness and Substantive Review

		B. Reasonableness Review Is Concerned With the Decision-making Process and Its Outcomes

		C. Reasonableness Is a Single Standard That Accounts for Context

		D. Formal Reasons for a Decision Should Be Read in Light of the Record and With Due Sensitivity to the Administrative Setting in Which They Were Given

		E. A Reasonable Decision Is One That Is Both Based on an Internally Coherent Reasoning and Justified in Light of the Legal and Factual Constraints That Bear on the Decision

		(1) A Reasonable Decision Is Based on an Internally Coherent Reasoning

		(2) A Reasonable Decision Is Justified in Light of the Legal and Factual Constraints That Bear on the Decision

		(a)  Governing Statutory Scheme

		(b)  Other Statutory or Common Law

		(c)  Principles of Statutory Interpretation

		(d)  Evidence Before the Decision Maker

		(e)  Submissions of the Parties

		(f)  Past Practices and Past Decisions

		(g)  Impact of the Decision on the Affected Individual





		F. Review in the Absence of Reasons

		G. A Note on Remedial Discretion



		IV. Role of Prior Jurisprudence

		V. Mr. Vavilov’s Application for Judicial Review

		A. Facts

		B. Procedural History

		(1) Registrar’s Decision

		(i)   a foreign diplomatic or consular officer or a representative of a foreign

		government accredited to Her Majesty,

		(ii) an employee of a foreign government attached to or in the service of   a foreign diplomatic mission or consulate in Canada, or

		(iii) an employee in the service of a person referred to in subparagraph (i).



		(2) Federal Court (Bell J.), 2015 FC 960, [2016] 2 F.C.R. 39

		(3) Federal Court of Appeal (Stratas J.A. with Webb J.A. Concurring; Gleason J.A. Dissenting), 2017 FCA 132, [2018] 3 F.C.R. 75



		C. Analysis

		(1) Standard of Review

		(2) Review for Reasonableness

		(a)  Section 3(2) of the Citizenship Act

		(b)  The Foreign Missions and International Organizations Act and the Treaties It Implements

		(c)  Jurisprudence Interpreting Section 3(2) of the Citizenship Act

		(d)  Possible Consequences of the Registrar’s Interpretation





		D. Conclusion

		E. Disposition



		The Evolution of Canadian Administrative Law

		The Majority’s Reasons

		Application to Mr. Vavilov



		32. Order 3719

		OVERVIEW:

		RECORDS:

		DISCUSSION:

		Does the introductory wording of the mandatory Cabinet records exemption at section 12(1) apply to the records?

		Analysis/Findings re: section 12(1): introductory wording



		ORDER:



		33. Order PO-3720

		A. Does the mandatory Cabinet records exemption at section 12(1) apply to the records?

		[64] I will now consider whether the discretionary exemption in section 13(1) applies to exempt the information at issue in the records.

		B. Does the discretionary advice or recommendations exemption at section 13(1) apply to the records?



		34. Order MO-1344

		1. An agreement between an institution and a trade union.

		2. I order the Board to disclose the top portion of the record identifying the date of the meeting and those trustees attending and not attending the meeting, the three headings identifying the subjects dealt with at the meeting, and the motion and ou...

		3. I uphold the Board’s decision to deny access to the remaining parts of the record.

		4. In order to verify compliance with the terms of Provision 1 above, I reserve the right to require the Board to provide me with a copy of the record disclosed to the appellant.



		35. Order F2013-23

		36. Report 2007-018

		37. Order FI-19-011

		38. Order 48-1995

		39. BC v. BC (IPC)

		40. Entertainment Software v. Society of Composers

		41. National Bank v. Katsikonouris (00201138xF838A)

		42. Macartney v. Warner

		43. Sullivan on the Construction of Statutes, 6th Ed._at §. 4.40 and 8.76

		PART 3 Statutory Definitions

		PART 3 Statutory Definitions

		Backward_fnref_fnr207_65

		Backward_fnref_fnr208_66

		Backward_fnref_fnr209_67

		Backward_fnref_fnr210_68

		Backward_fnref_fnr211_69

		Backward_fnref_fnr212_70

		Backward_fnref_fnr213_71

		Backward_fnref_fnr214_72

		Backward_fnref_fnr215_73

		Backward_fnref_fnr216_74

		Backward_fnref_fnr217_75

		Backward_fnref_fnr218_76

		Backward_fnref_fnr219_77

		Backward_fnref_fnr220_78

		Backward_fnref_fnr221_79

		Backward_fnref_fnr222_80

		Backward_fnref_fnr223_81

		Backward_fnref_fnr224_82

		Backward_fnref_fnr225_83

		Backward_fnref_fnr226_84

		Backward_fnref_fnr227_85

		Backward_fnref_fnr228_86

		Backward_fnref_fnr229_87

		Backward_fnref_fnr230_88

		Backward_fnref_fnr231_89

		Backward_fnref_fnr232_90

		Backward_fnref_fnr233_91

		Backward_fnref_fnr234_92

		Backward_fnref_fnr235_93

		Backward_fnref_fnr236_94

		Backward_fnref_fnr237_95

		Backward_fnref_fnr238_96

		Backward_fnref_fnr239_97

		Backward_fnref_fnr240_98

		Forward_fnref_fnr207_65

		Forward_fnref_fnr208_66

		Forward_fnref_fnr209_67

		Forward_fnref_fnr210_68

		Forward_fnref_fnr211_69

		Forward_fnref_fnr212_70

		Forward_fnref_fnr213_71

		Forward_fnref_fnr214_72

		Forward_fnref_fnr215_73

		Forward_fnref_fnr216_74

		Forward_fnref_fnr217_75

		Forward_fnref_fnr218_76

		Forward_fnref_fnr219_77

		Forward_fnref_fnr220_78

		Forward_fnref_fnr221_79

		Forward_fnref_fnr222_80

		Forward_fnref_fnr223_81

		Forward_fnref_fnr224_82

		Forward_fnref_fnr225_83

		Forward_fnref_fnr226_84

		Forward_fnref_fnr227_85

		Forward_fnref_fnr228_86

		Forward_fnref_fnr229_87

		Forward_fnref_fnr230_88

		Forward_fnref_fnr231_89

		Forward_fnref_fnr232_90

		Forward_fnref_fnr233_91

		Forward_fnref_fnr234_92

		Forward_fnref_fnr235_93

		Forward_fnref_fnr236_94

		Forward_fnref_fnr237_95

		Forward_fnref_fnr238_96

		Forward_fnref_fnr239_97

		Forward_fnref_fnr240_98





		Limited Class

		Limited Class

		Backward_fnref_fnr729_105

		Backward_fnref_fnr730_106

		Backward_fnref_fnr731_107

		Backward_fnref_fnr732_108

		Backward_fnref_fnr733_109

		Backward_fnref_fnr734_110

		Backward_fnref_fnr735_111

		Backward_fnref_fnr736_112

		Backward_fnref_fnr737_113

		Backward_fnref_fnr738_114

		Backward_fnref_fnr739_115

		Backward_fnref_fnr740_116

		Backward_fnref_fnr741_117

		Backward_fnref_fnr742_118

		Backward_fnref_fnr743_119

		Backward_fnref_fnr744_120

		Backward_fnref_fnr745_121

		Backward_fnref_fnr746_122

		Backward_fnref_fnr747_123

		Backward_fnref_fnr748_124

		Backward_fnref_fnr749_125

		Backward_fnref_fnr750_126

		Backward_fnref_fnr751_127

		Backward_fnref_fnr752_128

		Backward_fnref_fnr753_129

		Backward_fnref_fnr754_130

		Backward_fnref_fnr755_131

		Backward_fnref_fnr756_132

		Backward_fnref_fnr757_133

		Backward_fnref_fnr758_134

		Backward_fnref_fnr759_135

		Backward_fnref_fnr760_136

		Backward_fnref_fnr761_137

		Backward_fnref_fnr762_138

		Forward_fnref_fnr729_105

		Forward_fnref_fnr730_106

		Forward_fnref_fnr731_107

		Forward_fnref_fnr732_108

		Forward_fnref_fnr733_109

		Forward_fnref_fnr734_110

		Forward_fnref_fnr735_111

		Forward_fnref_fnr736_112

		Forward_fnref_fnr737_113

		Forward_fnref_fnr738_114

		Forward_fnref_fnr739_115

		Forward_fnref_fnr740_116

		Forward_fnref_fnr741_117

		Forward_fnref_fnr742_118

		Forward_fnref_fnr743_119

		Forward_fnref_fnr744_120

		Forward_fnref_fnr745_121

		Forward_fnref_fnr746_122

		Forward_fnref_fnr747_123

		Forward_fnref_fnr748_124

		Forward_fnref_fnr749_125

		Forward_fnref_fnr750_126

		Forward_fnref_fnr751_127

		Forward_fnref_fnr752_128

		Forward_fnref_fnr753_129

		Forward_fnref_fnr754_130

		Forward_fnref_fnr755_131

		Forward_fnref_fnr756_132

		Forward_fnref_fnr757_133

		Forward_fnref_fnr758_134

		Forward_fnref_fnr759_135

		Forward_fnref_fnr760_136

		Forward_fnref_fnr761_137

		Forward_fnref_fnr762_138







		44. Harrison v. BC

		Introduction

		Background

		The Water Act

		The Board’s Decision

		The Chambers Judge’s Decision

		Discussion

		a)  Standard of Review

		b)  Limited Partnerships

		c)  Was the Board’s Decision Unreasonable?



		Conclusion

		Background

		Statutory Framework

		The Board’s Decision

		The Board’s Decision Part 1 – A limited partnership can be a licensee

		The Question of Legal Status

		The Board’s Decision Part 2 – A limited partnership cannot be a licensee



		Can a limited partnership have a substantial interest in land?



		Conclusion



		45. Re Sault Dock Co

		46. Ontario v, 1520 Ontario

		47. Iness v. Canada

		48. Trustee of the Bricklayers v. IPC (00201210xF838A)

		DIVISIONAL COURT FILE NO.: 186/15, 197/15 DATE: 20160822

		Stewart J.

		Nature of the Applications

		BACKGROUND

		Request for Access to information

		Decision of the commissioner

		Jurisdiction

		Standard of review

		issues

		Analysis and Discussion

		COnclusion

		costs

		Introduction

		The Reasonableness Standard of Review

		The Applicants’ Position

		Failure to Consider Whether the Documents Contain Labour Relations Information

		Failure to Apply the Proper Tests for Standard of Proof and Causation

		Unreasonable Reliance on the Practice of Raiding

		The Requestor’s Motivation

		The Scheme of the Pension Benefits Act

		The Applicants’ Procedural Fairness Arguments

		Deference to the MOF

		Conclusion

		DIVISIONAL COURT FILE NO.: 186/15, 197/15 DATE: 20160822



		49. TD v. Ryerson

		50. Saiyegh v. Ontario

		SUPERIOR COURT OF JUSTICE – ONTARIO

		E N D O R S E M E N T



		The Adjudicator’s Decision

		Analysis of the Issues and Conclusion



		51. Ontario v. IPC

		52. City of Ottawa v. IPC

		53. Whitney v. Ontario Lottery and Gaming (00201227xF838A)










  


Court of Appeal file No. M51773 
Divisional Court File No. 456/19 


 
 


COURT OF APPEAL FOR ONTARIO 
 


B E T W E E N: 
 


ATTORNEY GENERAL FOR ONTARIO 
 


Applicant/Moving Party 
 


and 
 
 


INFORMATION AND PRIVACY COMMISSIONER and  
CANADIAN BROADCASTING CORPORATION 


 
Respondents/Responding Parties 


 
APPLICATION UNDER the Judicial Review Procedure Act, R.S.O. 1990, c. J.1 


 


MOTION RECORD OF THE RESPONDENT/RESPONDING PARTY, 
CANADIAN BROADCASTING CORPORATION 


 
November 9, 2020 STOCKWOODS LLP 


Barristers 
Toronto-Dominion Centre 
TD North Tower, Box 140 
77 King Street West, Suite 4130 
Toronto ON  M5K 1H1 
 
Justin Safayeni (58427U) 
Tel: 416-593-3494 
Fax: 416-593-9345 
justins@stockwoods.ca 
 
Spencer Bass (75881S) 
Tel: 416-593-1657 
Fax: 416-593-9345 
spencerb@stockwoods.ca 
 
Lawyers for the Respondent 
Canadian Broadcasting Corporation 


 







-2- 


  


TO: ATTORNEY GENERAL OF ONTARIO 
Crown Law Office - Civil Office 
720 Bay Street 
8th Floor 
Toronto ON  M7A 2S9 
 
Nadia Laeeque (58335J) 
Tel: 416-212-7138 
Fax: 416-326-4155 
 
Judie Im (44577V) 
Tel: 416-427-4611 
Fax: 416-326-4181 
 
Tel: 416-326-2220 
Fax: 416-326-4181 
 
Lawyers for the Moving Party 


 
 
AND TO: INFORMATION AND PRIVACY COMMISSIONER 


2 Bloor Street East 
Suite 1400 
Toronto ON  M4W 1A8 
 
William S. Challis (17366R) 
Tel: 416-326-3921 
Fax: 416-325-9186 
 
Tel: 416-326-3333 
Fax: 416-325-9195 
 
Responding Party 







 


  


INDEX 
 


TAB DOCUMENT PAGE 


1.  Representations of Cabinet Office 1-23 


2.  Sur-Reply Representations of Cabinet Office 24-33 


3.  Mandate Letter to Minister Zimmer, dated September 23, 2014 34-37 


4.  Mandate Letter to Minister Moridi, dated September 25, 2014 38-41 


5.  Mandate Letter to Minister Hoskins, dated September 23, 2016 42-47 


6.  Mandate Letter Minister MacCharles, dated September 23, 2016 48-51 


7.  Attorney General for Ontario Factum (excerpts) dated January 17, 
2020 


52-94 


8.  Letter from Cabinet Office to the Commissioner, dated April 12, 2019 95-99 


9.  Letter from Attorney General to the Commissioner, dated September 
11, 2020 


100-101 


 
 


 







57 1



claudiam

Rectangle







58 2







59 3







60 4







61 5







62 6







63 7







64 8







65 9







66 10







67 11







68 12







69 13







70 14







71 15







72 16







73 17







74 18







75 19







76 20







77 21







78 22







79 23







223 24



claudiam

Rectangle







224 25







225 26







226 27







227 28







228 29







229 30







230 31







231 32







232 33







:..egl�iot\•� 8u:lc'.ing 
Cwesn's Parh 
Toronto, Ontario 
:'d7A 1;.\1 


September 23, 2014 


Eo;fice d;;; l'A.:0r,.;,r,\�?'.J$ l:§.9L1:·;�.··,;; 
Queen's Pa.rk 
Toronto (Oni;,;;i�) 
iv':7A 1/.\1 


The Honourable David Zimmer 
Minister of Aboriginal Affairs 
lv[inistry of Aboriginal Affairs 
160 Bloor Street East 
Fourth Floor, Suite 400 
Toronto, Ontario 
M?A 2E6 \ 


,r···· ·- � .�,.., (-l /.:,'\ !/ 
Dear Ministe'rZ'iiiimer: 


( \) 
l am honoured to welcome you back to your role as Minister of Aboriginal Affairs. We have 
a strong Cabinet in place, and lam confident that together we will build Ontario up, create new 
opportunities and champion a secure foture for people ac'Toss our province. The people of Ontario 
have entrusted their government to be a force for good, and we will .reward that trust by working 
every day in the best interests of every person in this province. 


As we implement a balanced and comprehensive plan for Ontario, we \vill lead from the activist 
centre. We will place emphasis on partnerships with businesses, communities and people to help 
foster continued economic growth and make a positive impact on the lives of every Ontarian. This 
collaborative approach will shape all the work we do. It will ensure we engage people on the 
issues that matter the most to them, and ihat we implement meaningful solutions to our shared 
challenges. 


Our government's most recent Speech from the Throne outlined a number of key priorities that 
,,111 guide your work as minister. Growing the economy and helping to create good jobs are 
fundamental to building more oppmiunity and secmity, now and in the futnre. That critical 
prio1ity is supported by strategic investments in the talent and skills of our people, from childhood 
to retirement. It is supported through the building of modern infrastructure, transit and a seamless 
transportation network. It is supported by a dynamic bnsiness climate that thrives on innovation, 
creativity and partnerships to foster greater prosperity. And it is reflected across all of our 
government, in every area, and will extensively inform our programs and policies. 


As we move forward with our plan to grow the economy and create jobs, we will do so through 
the lens of fiscal prudence. Our 2014 Budget reinforces our commitment to balancing the budget 
by 2017-18; it is essential that every area adheres to the program-spending objectives established 
in it. We will choose to invest wisely in initiatives that strengthen Ontario's competitive advantage, 
create jobs and provide vital public services to our fan1ilies. The President of the Treasury Board, 
collaborating with the Minister of Finance, will work closely with you and your fellow Cabinet 
members to ensure that our government meets its fiscal targets. The President of the Treasury 
Board will also lead the government's effmts on accountability, openness and modernization as 
we implement new accountability measures across government. 
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As Minister of Aboriginal Affairs responsible for leading strategic Aboriginal policy for Ontario, 
you will continue to lead cross-government initiatives that strengthen relationships with 
Aboriginal communities and improve outcomes for Aboriginal peoples - and, in turn, for all 
Ontarians. To advance this work, you will develop options to increase Aboriginal voices in 
decision-making across government and further Ontario's efforts to build constructive, co
operative relationships with Aboriginal peoples. 


Your ministry's specific priorities include: 


Improving Aboriginal Outcomes 


• Improving opportunities for meaningful employment and business development. You
will do this by creating tbe Aboriginal Economic Development Fund for Aboriginal
communities and businesses.


• Improving socio-economic outcomes for Aboriginal peoples living in urban communities
by creating the Urban Aboriginal Action Plan.


• Supporting the Minister of Education's work to improve educational outcomes, closing
achievement gaps and significantly increasing graduation rates for Aboriginal learners.


• Continuing to work witb the Ontario Women's Directorate to develop a long-term
strategy to end violence against Aboriginal women and girls.


• Working with the Minister of Energy and the federal government to ensure that remote
First Nation communities are positioned to benefit from remote transmission projects by
creating the Remote Electrification Readiness Program.


Sharing Resource Benefits 


• Continuing to work across government to ensure that Aboriginal peoples share in the
benefits of natural resources and are engaged in resource-related economic development.
You will do this by advancing tbe province's local/sectoral approach to resource benefits
sharing.


Collaborating on Ring of Fire Negotiations 


• Working with tbe Minister of Northern Development and Mines and with First Nation
communities on tbe next phase of negotiations under the Ring of Fire Framework
Agreement our government signed earlier this year. Your goal is to ensure benefits
sharing and a regional approach that respects community-based planning.


Moving Forward on Land Claims, Treaties and Consultation 


• Continuing to resolve land claims in a timely manner, concluding the Agreement-in
Principle on the Algonquin land claim, developing a draft Algonquin treaty for public
consultation and continuing to encourage the federal government to make progress on
outstanding land issues.
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• Moving forward with a new Treaty Strategy that will promote constructive engagement
with First Nation communities, revitalize treaty relationships and promote improved
socio-economic outcomes for Aboriginal peoples. You will also develop an education and
awareness campaign to increase public awareness, understanding and recognition of
treaties and treaty rights.


• Working with ministers to ensure that Ontario continues to meet its duty to consult and,
where appropriate, accommodate Aboriginal communities.


Improving Drinking Water for First Nations 


• Improving drinking water on reserves, with a focus on remote coliununities. You will
work with the Minister of the Environment and Climate Change, the Minister of
Intergovernmental Affairs and the federal government to make substantive progress in
providing First Nation reserves with access to safe drinking water. The ministers wm
work toward developing measurable, achievable targets to monitor progress.


Engaging in Dialogue with the Federal Government 


• Engaging in dialogue with the federal government on key priorities and issues for
Aboriginal peoples. This will include advocating for more sustainable funding for
education, taking further action to address socio-economic disparities for First Nation,
Metis and Inuit communities - and addressing the funding implications of increasing
Aboriginal control in program and service delivery.


• Supporting the National Aboriginal Organizations' call to the federal government to
hold a national public inquiry on murdered and missing Aboriginal women and girls.
Work with the Assembly of First Nations and Native Women's Association of Canada
towards a national roundtable discussion with federal and provincial ministers on 
murdered and missing Aboriginal women and girls.


We have an ambitious agenda for the next four years. I know that, by working together in 
partnership, we can be successful. The above list of priority initiatives is not meant to be 
exhaustive, as there are many other responsibilities that you and your ministry will need to 
carry out. To that end, this mandate letter is to be used by your ministry to develop more 
detailed plans for implementation of the initiatives above, in addition to other initiatives not 
highlighted in this letter. 


I ask that you continue to build on the strong relationships we have with the Ontario Public 
Service, the broader public sector, other levels of government, and the private, non-profit and 
voluntary sectors. We want to be the most open and transparent government in the country. We 
want to be a government that works for the people of this province - and with them. It is of 
the utmost importance that we lead responsibly, act with integrity, manage spending wisely and 
are accountable for every action we take. 
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I look forv:ard to working together with you in building oppoitunity today, and se�uring the 
future for all Ontarians. 


Sincerely, 


- �i _.. -· ./'\ 
I 


- ,.-_/;/ -f r I/ / "t •\, ; .- \, ..I_ 


I 


Kathleen Wyn11e 
Premier 
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Lsg1$!?fvs 8uild!r:g 
Que�n·�· P2rX 
To;v,1t0, 0:1t8rlo 
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September 25, 2014 


EdiflG= c:e l'Ass-embl§e l6:;iis:sfr1i;J. 
Queen's Par!\ 
Tornnl.o (Oot;;rio} 
M7A ·)Ai 


The Honourable Dr. Reza Moridi 
Minister of Resem-ch and Innovation 
77 Wellesley Street West 
J 2th Floor, Ferguson Block 
Toronto, Ontario 
M7A IN)J


! / ,'". ,,-;/ .(tl. l 


Dear Mit\tsuir lyi_l)ridi: 
1-' 


,, 


I am honoured to welcome you back to your role as Minister of Research and Innovation. We 
have a strong Cabinet in place, and I am confident that together we will build Ontario up, create 
new opportunities and champion a secure future for people across Ol.lf province. The people of 
Ontario have entrusted their government to be a force for good, and we will reward that trust by 
working every day in the best interests of every person in this province. 


As we implement a balanced and comprehensive plan for Ontario, we will lead from the activist 
centre. We will place emphasis on partnerships with businesses, communities m1d people to help 
foster continued economic grov,th and make a positive impact on the lives of every Ontarian. TI1is 
collaborative approach will shape all the work we do. It will ensure we engage people on the 
issues that matter the most to them, and that we implement meaningful solutions to onr shared 
challenges. 


Our government's most recent Speech from the Throne outlined a number of key priorities that 
will guide your work as minister. Growing the economy and helping to create good jobs arc 
fw1damental to building more opportunity and security, now and in the future. That critical priority 
is supported by strategic investments in the talent and skills of our people, from childhood to 
retirement. It is supported through the building of modern infrastructure, tr811sit and a seamless 
transportation network. lt is supported by a dynamic business climate that thrives on innovation, 
creativity Md partnerships to foster greater prosperity. And it is reflected across all of onr 
government, in every area, and will extensively inform our programs and policies. 


As we move forward with our pl811 to grow the economy 811d create jobs, we \vill do so through 
the lens of fiscal prudence. Our 2014 Budget reinforces our commitment to balancing the budget 
by 2017-18; it is essential that every area adheres to the program-spending objectives established 
in it We will choose to invest wisely in initiatives that strengthen Ontario's competitive advantage, 
create jobs and provide vital public services to our families. The President of the Treasury Board, 
collaborating with the Minister of Finance, will work closely with you and your follow Cabinet 
members to ensure that our government meets its fiscal targets. The President of the Treasury 
Board will also lead the government's efforts on accountability, openness and modernization as 
we implement new accountability measures across government. 
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As Minister of Research and Innovation, you will support a business environment in which 
entrepreneurs and innovators can continue to create the high-growth businesses that will provide 
the well-paid jobs of the future. You will facilitate investments and research funding that will 
lead to new discoveries and new approaches - and will ensure that those innovations are used 
to boost the competitiveness of Ontario's industries. 


Your ministry's specific priorities include: 


Developing Research Infrastructure 


• Working to mruntain and strengthen Ontario's flagship research program, the Ontario
Research Fund, by managing new investments of $250 million over the next three years.


• Continuing to foster a culture of innovation and entrepreneurship in the province through
initiatives such as the NorthleafVenture Catalyst Fund and the Youth Investment
Accelerator Fund.


• Identifying opportunities for targeted investments in research infrastructure, such as the
Institute for Quantum Computing at the University of Waterloo.


• Exploring the merits of developing a High Performance Computing and Big Data
Strategy for the province. Your goal is to ensure that Ontario is at the cutting-edge of
one of the most important technological platforms of the 21st century.


Supporting an Innovative Business Climate 


• Strengthening the relationship between entrepreneurs and investors.


• Continuing to encourage a dynamic culture of entrepreneurism - including social
entrepreneurship - throughout the education sector via the Ontario Network of
Entrepreneurs.


• Building on Ontario's progress in connecting high-growth firms to sources of capital by
establishing new start-up hubs. You will collaborate with the private sector and other
orders of government to leverage international agreements for research and
commercialization opportunities.


• Bringing forward initiatives and encouraging partnerships that increase levels of venture
capital and lead to other innovative funding alternatives, such as crowdfunding.


Collaborating on Shared Responsibilities across Government 


• Working with the Minister of Economic Development, Employment and Infrastructure
and the Minister of Finance to explore options for improving government investments
that supporfbusiness research and development.
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• Collaborating with the Minister of Economic Development, Employment and
Infrastructure, and partner ministries, to develop and deliver sector strategies. You
will focus on sectors with a strong culture of innovation, such as life sciences, advanced
manufacturing, cleantech, and information and communications technology.


• Working closely with the Minister of Economic Development, Employment and
Infrastructure to implement the Jobs and Prosperity Fund. Your goal is to ensure the
government takes a strategic approach to identifying business investments that focus on
innovation and productivity improvements - and to explore opportunities for funding
early-stage demonstration projects.


• Advising your Cabinet colleagues on how best to incorporate an innovation lens into
their policy submissions and initiatives.


• Supporting initiatives led by partner ministries to help increase innovation within the
public service and broader public sector- and provide new opportunities for Ontario's
innovators and entrepreneurs. You will provide input on areas such as improving the
effectiveness of the government procurement system, Open Government and
implementation of the Youth Jobs Strategy.


Working with the Federal Government 


• Continuing to create and develop partnerships with the federal government to strengthen
support for risk capital.


• Exploring ways of working more closely with federal and provincial partners to better
co-ordinate the delivery of innovation support programs.


Promoting Openness and Accountability 


• Developing a public-facing website that highlights the outcomes, both successful and
unsuccessful, of all government investments in innovation. The website will include
information on the short- and long-term impact on employment, growth and secondary
innovations. Your goal is to demonstrate that the government's strategy for supporting
innovation is working and generating real results.


We have an ambitious agenda for the next four years. I know that, by working together in 
partnership, we can be successful. The above list of priority initiatives is not meant to be 
exhaustive, as there are many other responsibilities that you and your ministry will need to 
carry out. To that end, this mandate letter is to be used by your ministry to develop more 
detailed plans for implementation of the initiatives above, in addition to other initiatives not 
highlighted in this letter. 


I ask that you continue to build on the strong relationships we have with the Ontario Public 
Service, the broader public sector, other levels of government, and the private, non-profit and 
voluntary sectors. We want to be the most open and transparent government in the country. We 
want to be a government that works for the people of this province - and with them. It is of 
the utmost importance that we lead responsibly, act with integrity, manage spending wisely and 
are accountable for every action we take. 
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! look forward to working together with you in building opportunity l0day, and securing L'ie
future for all Ontarians_


SincereJy
) 


Kathleen Wynne 
Premier 
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Skip to main content 


OntariofJ 


This page was published under a previous government and is available for archival and research purposes. 


Archived - September 2016 Mandate letter: Health 
and Long-Term Care 


Premier's instructions to the Minister on priorities. 


Ontario 


September 23, 2016 


The Honourable Dr. Eric Hoskins 
Minister of Health and Long-Term Care 
80 Grosvenor Street 


10th Floor, Hepburn Block 
Toronto, Ontario 
M7A2C4 


Dear Minister Hoskins: 


Welcome back to your role as Minister of Health and Long-Term Care. As we mark the mid-point of our 
mandate, we have a strong and new Cabinet, and are poised to redouble our efforts to deliver on our top priority 
- creating jobs and growth. Guided by our balanced plan to build Ontario up for everyone, we will continue to
work together to deliver real benefits and more inclusive growth that will help people in their everyday lives.


We embark on this important part of our mandate knowing that our four-part economic plan is working - we 
are making the largest investment in public infrastructure in Ontario's history, making postsecondary education 
more affordable and accessible, leading the transition to a low-carbon economy and the fight against climate 
change, and building retirement security for workers. 
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Building on our ambitious and activist agenda, and with a focus on implementing our economic plan, we will 
continue to forge partnerships with businesses, educators, labour, communities, the not-for-profit sector and with 
all Ontarians to foster economic growth and to make a genuine, positive difference in people's lives. 
Collaboration and active listening remain at the heart of the work we undertake on behalf of the people of 
Ontario - these are values that ensure a common purpose, stimulate positive change and help achieve desired 
outcomes. With this in mind, I ask that you work closely with your Cabinet colleagues to deliver positive results 
on initiatives that cut across several ministries, such as our Climate Change Action Plan, Business Growth 
Initiative, and the Highly Skilled Workforce Strategy. I also ask you to collaborate with the Minister Responsible 
for Digital Government to drive digital transformation across government and modernize public service delivery. 


We have made tangible progress, and we have achieved the following key results: 


• Delivered Patients First: Action Plan for Health Care: the next phase of Ontario's plan for building a
health care system that puts patients first, enabling us to deliver better, easier access to care.


• Introduced new legislation that would, if passed, provide Local Health Integration Networks an expanded
role including in primary care, home and community care and public health in order to improve access and
integrated service for patients.


• Launched a Roadmap to Strengthen Home and Community Care to help keep Ontarians safe and healthy
in their communities as they age, including an investment of $750 million over three years that supports
improved access to care and better consistency and quality of care.


• Improved access to fertility treatments for Ontario families and to sex reassignment surgery for
transgender people.


• Completed a series of provincial stakeholder engagement sessions as part of a palliative care consultation
and announced a new investment of $7 5 million over three years to improve access to community-based
hospice and palliative care.


• Increased safety in Jong-term care homes with continued investments for resident care, specialized
investments for behavioural supports, and an ongoing commitment to annual inspections of every long
term care home in the province.


• Worked with patients, patient advocacy groups and hospitals to develop a provincial approach to hospital
parking pricing that is making hospital parking more affordable.


• Launched the next phase of the Mental Health and Addictions Strategy in collaboration with the Ministry
of Children and Youth Services.


• Announced an investment of $222 million over the next three years for the First Nations Health Action
Plan and, as part of Ontario's response to the Truth and Reconciliation Commission, announced
investments to expand access to Indigenous Mental Health and Addictions Treatment and Healing Centres
and mental health and wellness programs.


• Launched key initiatives to support public health and health promotion such as the Smoking Cessation
Action Plan, expansion of Ontario's publicly funded vaccine program to include shingles coverage for
eligible seniors and HP.Y. coverage for boys and the passage of the Healthy Menu Choices Act, 2015.


• Provided support and stability to the health care workforce, including funding to improve primary care
recruitment and retention of nurses and other interdisciplinary team members, as well as personal support
worker (PSW) wage increases.


• Passed the Health Information Protection Act to improve the privacy, transparency and accountability of
the health care system.


Your mandate is to provide leadership for the health care system. This leadership is focused on implementation 
of the Patients First Action Plan through delivery of integrated and comprehensive health services across 
primary and specialist care, home and community care, hospitals, and other health care settings. Your specific 
priorities include: 


Access: Providing Timely Access to the Right Care 


• Ensuring that patients who want a primary care provider have one.
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• Implementing a publicly available performance report to track and report on primary care access,
including attachment, same day/next day, after hours and weekend access.


• Improving availability of same-day, next-day, after-hours and weekend care by primary care providers to
improve care and help reduce unnecessary emergency department visits.


• Bringing down wait times for specialists by improving the referrals process, better co-ordinating care,
improving access to the right providers and making capital investments where appropriate.


• Implementing the expanded scope of practice of registered nurses to allow them to prescribe some
medications directly to patients.


• Implementing the First Nations Health Action Plan to improve access to service and culturally appropriate
care for Indigenous people in collaboration with the Ministry oflndigenous Relations and Reconciliation
and Indigenous partners.


• Working with the Minister Responsible for Accessibility to establish a Standards Development Committee
in fall 2016 to begin work on developing a health standard under the Accessibility for Ontarians with
Disabilities Act.


• Ensuring, as you work to improve access to services, that a focus on equity of access is reflected in
solutions.


Connect: Delivering Co-ordinated and Integrated Care in the 
Community and Closer to Home 


• Developing a capacity planning framework to help support the provision of care in the most appropriate
setting possible across the health care continuum - hospital, long-term care and community - by
reducing the rate of Alternative Level of Care, lowering hospital readmission rates, implementing the
Home and Community Care Roadmap, improving palliative care in all settings and making capital
investments where appropriate.


• Connecting and integrating the mental health and addictions system for all patients, including co
ordination with the Ministry of Children and Youth Services, to ensure patients receive high quality care
wherever they access services, following advice received from the Mental Health and Addictions
Leadership Advisory Council.


• Improving the safety and quality oflife for those living in long-term care homes today and in the future,
by considering necessary investments, including staffing, and by advancing the Enhanced Long-Term
Care Home Renewal Strategy as quickly as possible and ultimately eliminating all four bed wards in
Ontario's long-term care homes.


• Bringing forward a plan to make Ontario a leader in digital health care, in collaboration with the Minister
Responsible for Digital Government, centred on the principle of improved patient access to information
and health care services.


• Expanding culturally and ethnically appropriate continuum of care services for seniors, including in long
term care homes.


Inform: Providing Education, Information and Transparency to 
Support Informed Decision Making 


• Developing a one-stop website that provides information to help people make choices about their health
and effectively navigate the health care system.


• Making tangible improvements to the province's immunization system and aim to ensure caregivers can
easily access the information they need on school-aged immunization.


• Providing education, information and targeted programs for Ontarians on responsible alcohol consumption
to help people make better informed choices.


• Exploring opportunities to enhance the environmental health of Ontarians, including supporting research
and engaging key stakeholders such health care providers, public health partners, and patients on potential
areas of action.


https://www.ontario.ca/page/september-2016-mandate-letter-health-and-long-term-care 3/5 
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Protect: Making Decisions Based on Value and Quality to Sustain the 
Health Care System for Generations to Come 


• Undertaking additional initiatives that will reduce the misuse of prescription opioids across Ontario, and
provide support to those with addictions.


• Increasing low-risk birthing options and availability to improve quality of care and value for the system.
• Working with the Minister Responsible for Women's Issues and the Violence Against Women Roundtable


to take action to protect patients from sexual abuse, based on the recommendations of the Minister's Task
Force on the Prevention of the Sexual Abuse of Patients and the Regulated Health Professions Act, 1991.


In addition to the priority activities above, I ask that you also deliver results for Ontarians by driving progress in 
the following areas: 


• Ensure the voices of patients, caregivers and stakeholders are heard and actively consulted through
transformation of the health care system.


• Partner with health service providers on transformation. Make efforts to support health care workers to
ensure the demands we are placing on all levels of front-line workers are sustainable.


• Support the mandate of the newly established Patient Ombudsman as well as the planned provincial
Patient and Family Advisory Council.


• Work with the Minister Responsible for Seniors Affairs on initiatives, such as the development of a
dementia strategy that will especially impact seniors.


• Continue implementation oflmmunization 2020 to improve vaccine coverage at all stages oflife, from
newborns to seniors.


• Continue to advance a national approach to public drug benefits that ensures equitable access to high
quality prescription drugs for all Ontarians.


• Work with the Chief Health Innovation Strategist to drive collaboration across the health care system, and
champion Ontario as a leading centre for new and innovative health technologies and processes.


As you know, taking action on the recommendations contained in the Truth and Reconciliation Commission 
report is a priority for our government. That is why we released The Journey Together, a document that serves as 
a blueprint for making our government's commitment to reconciliation with Indigenous peoples a reality. As we 
move forward with the implementation of the report, I ask you and your fellow Cabinet members to work 
together, in co-operation with our Indigenous partners, to help achieve real and measurable change for 
Indigenous communities. 


Having made significant progress over the past year in implementing our community hubs strategy, I encourage 
you and your Cabinet colleagues to ensure that the Premier's Special Advisor on Community Hubs and the 
Community Hubs Secretariat, at the Ministry oflnfrastructure, are given the support they need to continue their 
vital cross-government work aimed at making better use of public properties, encouraging multi-use spaces and 
helping communities create financially sustainable hub models. 


Responsible fiscal management remains an overarching priority for our government - a priority echoed 
strongly in our 2016 Budget. Thanks to our disciplined approach to the province's finances over the past two 
years, we are on track to balance the budget next year, in 2017-18, which will also lower the province's debt-to
.GDP. ratio. Yet this is not the moment to rest on our past accomplishments: it is essential that we work 
collaboratively across every sector of government to support evidence-based decision-making to ensure 
programs and services are effective, efficient and sustainable, in order to balance the budget by 2017-18, 
maintain balance in 2018-19, and position the province for longer-term fiscal sustainability. 


Marathon runners will tell you that an event's halfway mark is an opportunity to reflect on progress made - but 
they will also tell you that it is the ideal moment to concentrate more intently and to move decisively forward. At 
this halfway mark of this government's mandate, I encourage you to build on the momentum that we have 
successfully achieved over the past two years, to work in tandem with your fellow ministers to advance our 
economic plan and to ensure that Ontario remains a great place to live, work and raise a family. 


https://www.ontario.ca/page/september-2016-mandate-letter-health-and-long-term-care 4/5 
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I look forward to working together with you to build opportunity and prosperity for all Ontarians. 


Sincerely, 


Kathleen Wynne 
Premier 


Updated: August 9, 2019 


Published: September 23, 2016 


Related 


Minis!ry: website (htt]:!://www.health.gov.on.ca/enL) 


Read al) 2016 mandate letters (h1tP-s://www.omario.ca/!lllgelmandate-letters-2016) 
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Skin to main content 


Ontariof) 


This page was published under a previous government and is available for archival and research purposes. 


Archived - September 2016 Mandate letter: 


Women's Directorate 


Premier's instructions to the Minister on priorities. 


Ontario 


September 23, 2016 


The Honourable Tracy MacCharles 
Minister Responsible for Women's Issues 
Ontario Women's Directorate 


777 Bay Street, 6th Floor 
Toronto, Ontario 
M7A2J4 


Dear Minister MacCharles: 


Welcome back to your role as Minister Responsible for Women's Issues. As we mark the mid-point of our 
mandate, we have a strong and new Cabinet, and are poised to redouble our efforts to deliver on our top priority 
- creating jobs and growth. Guided by our balanced plan to build Ontario up for everyone, we will continue to
work together to deliver real benefits and more inclusive growth that will help people in their everyday lives.


We embark on this important part of our mandate knowing that our four-part economic plan is working - we 
are making the largest investment in public infrastructure in Ontario's history, making postsecondary education 
more affordable and accessible, leading the transition to a low-carbon economy and the fight against climate 
change, and building retirement security for workers. 


https://www.ontario.ca/page/september-2016-mandate-letter-womens-directorate 114 
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Building on our ambitious and activist agenda, and with a focus on implementing our economic plan, we will 
continue to forge partnerships with businesses, educators, labour, communities, the not-for-profit sector and with 
all Ontarians to foster economic growth and to make a genuine, positive difference in people's lives. 
Collaboration and active listening remain at the heart of the work we undertake on behalf of the people of 
Ontario - these are values that ensure a common purpose, stimulate positive change and help achieve desired 
outcomes. With this in mind, I ask that you work closely with your Cabinet colleagues to deliver positive results 
on initiatives that cut across several ministries, such as our Climate Change Action Plan, Business Growth 
Initiative, and the Highly Skilled Workforce Strategy. I also ask you to collaborate with the Minister Responsible 
for Digital Government to drive digital transformation across government and modernize public service delivery. 


We have made tangible progress on promoting gender equality and opportunity for Ontarians. As a government, 
we have achieved the following key results: 


• Developed and launched It's Never Okay: An Action Plan to Stop Sexual Violence and Harassment,
which included award-winning public education campaigns, training for crown attorneys who prosecute
sexual assaults, the establishment of Ontario's Permanent Roundtable on Violence Against Women, the
development of up-to-date training for front-line workers, a pilot program to provide free independent
legal advice to survivors of sexual assault, a provincial summit on best practices to end gender-based
violence, and the introduction and passage of the Sexual Violence and Harassment Action Plan Act, 2015.


• Developed and launched Walking Together: Ontario's Long-Term Strategy to End Violence Against
Indigenous Women, which commits to introduce new programs and legislation to support Indigenous
women experiencing violence, provide enhanced training for Crown Attorneys and police, develop public
awareness and prevention campaigns, and improve data collection to monitor progress.


• Developed and launched Ontario's Strategy to End Human Trafficking aimed at increasing awareness and
co-ordination, enhancing justice-sector initiatives and improving survivors' access to services.


• Announced new gender diversity targets to ensure more women have the opportunity to reach top
leadership positions at provincial agencies, other government organizations, and businesses, and convened
a steering committee with the Minister of Finance to provide input on the implementation of these targets
and the recommendations of the government-commissioned report: Gender Diversity on Boards in
Canada: Recommendations for Accelerating Progress.


• In partnership with the Minister of Labour, appointed a Gender Wage Gap Steering Committee to make
recommendations to assist in the creation of a strategy aimed at closing the gender wage gap, and received
the committee's report.


• Expanded access to training and skills development programs for women in low-income and at-risk
situations.


Your mandate is to work collaboratively with affected ministers, broader public sector partners, and stakeholders 
across the province to: 


Support Women's Economic Empowerment 


• Lead the development of a government-wide approach to the economic empowerment of women that
addresses the needs of women at all economic levels, in partnership with the Ministers of Labour, Finance,
Education, Economic Development and Growth, and Advanced Education and Skills Development, by
spring 2017, and continue to collaborate with key partners to implement this approach.


• Seek advice from the Women in Business Steering Committee and work with the Minister of Finance to
develop a comprehensive plan to implement the strategy on Gender Diversity on Boards in Canada, by
spring 2017. This would include plans to implement the target that women make up at least 40 per cent of
all appointments to provincial boards and agencies by 2019.


• In partnership with the Minister of Labour, assist with the development of a Gender Wage Gap strategy
that will provide practical recommendations by spring 2018 to close the wage gap between women and
men.


https://www.ontario.ca/page/september-2016-mandate-letter-womens-directorate 2/4 
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Ensure a Gender Lens is Brought to the Development of Government 
Policies and Programs 


• Lead the development of gender-based analysis to be applied to support and inform the development of
policies and programs across government.


Protect Women from Violence and Harassment 


• Complete the implementation of the Sexual Violence and Harassment Action Plan, and update Ontarians
on progress through annual reporting.


• Review existing programs and services and create an updated domestic violence action plan, with the
Attorney General, Minister of Community and Social Services, and Minister of Community Safety and
Correctional Services.


• Implement Walking Together: Ontario's Long-Term Strategy to End Violence Against Indigenous Women
in partnership with the Minister of Indigenous Relations and Reconciliation, develop a framework to
ensure that it meets its intended goals, and provide advice to government on areas for further work.


• Lead the implementation of Ontario's Strategy to End Human Trafficking in partnership with the Minister
of Community and Social Services and other affected ministries, and support increased awareness,
enhanced justice-sector initiatives and improved access to services for survivors.


In addition to the priority activities above, I ask that you also deliver results for Ontarians by driving progress in 
the following areas: 


• Support the Poverty Reduction Strategy through improving opportunities for women living in poverty by
continuing to deliver training programs for low-income women in skilled trades and information
technology to reduce poverty, support entrepreneurship, and increase economic security.


• Continue to deliver community-based services and employment training for women who have experienced
domestic violence.


• Develop a streamlined Economic Security Program to provide programming and services that are
responsive to community-identified needs.


As you know, taking action on the recommendations contained in the Truth and Reconciliation Commission 
report is a priority for our government. That is why we released The Journey Together, a document that serves as 
a blueprint for making our government's commitment to reconciliation with Indigenous peoples a reality. As we 
move forward with the implementation of the report, I ask you and your fellow Cabinet members to work 
together, in co-operation with our Indigenous partners, to help achieve real and measurable change for 
Indigenous communities. 


Having made significant progress over the past year in implementing our community hubs strategy, I encourage 
you and your Cabinet colleagues to ensure that the Premier's Special Advisor on Community Hubs and the 
Community Hubs Secretariat, at the Ministry oflnfrastructure, are given the support they need to continue their 
vital cross-government work aimed at making better use of public properties, encouraging multi-use spaces and 
helping communities create financially sustainable hub models. 


Responsible fiscal management remains an overarching priority for our government - a priority echoed 
strongly in our 2016 Budget. Thanks to our disciplined approach to the province's finances over the past two 
years, we are on track to balance the budget next year, in 2017-18, which will also lower the province's debt-to
.GDP. ratio. Yet this is not the moment to rest on our past accomplishments: it is essential that we work 
collaboratively across every sector of government to support evidence-based decision-making to ensure 
programs and services are effective, efficient and sustainable, in order to balance the budget by 2017-18, 
maintain balance in 2018-19, and position the province for longer-term fiscal sustainability. 


https:/twww.ontario.ca/page/september-2016-mandate-letter-womens-directorate 3/4 
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Marathon runners will tell you that an event's halfway mark is an opportunity to reflect on progress made - but 
they will also tell you that it is the ideal moment to concentrate more intently and to move decisively forward. At 
this halfway mark of this government's mandate, I encourage you to build on the momentum that we have 
successfully achieved over the past two years, to work in tandem with your fellow ministers to advance our 
economic plan and to ensure that Ontario remains a great place to live, work and raise a family. 


I look forward to working together with you to build opportunity and prosperity for all Ontarians. 


Sincerely, 


Kathleen Wynne 
Premier 


Updated: August 9, 2019 


Published: September 23, 2016 


Related 


Ministry: website (httP-:llwww.women.gov.on,ca/engli.sbL) 


Read all 2016 mandate letters (https://www.ontario.ca/p.J!ge/mandate-letters-2016) 
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PART I-NATURE OF THE APPLICATION 


1. The Attorney General for Ontario ("Ontario") seeks judicial review of Order P0-3973 


made on July 15, 2019, by Brian Beamish, the Inf01mation and Privacy Commissioner of 


Ontario ("the IPC"), under the Freedom of Information and Protection of Privacy Act1 ("the 


Act"). The IPC ordered disclosure to the requester, Canadian Broadcasting Corporation ("CBC") 


of confidential mandate letters (the "Letters") prepared by the Premier, Doug Ford, for each of 


his Ministers who together with the Premier comprise the Executive Council. 


2. The Letters are addressed to each minister and set out the policy priorities of the Premier 


with respect to each minister's mandate. They include the Premier's advice, instructions and 


guidance to each minister in carrying out his or her ministerial duties and responsibilities. 


3. Ontario relied on the introductory wording of the Cabinet records exemption pursuant to 


section 12(1) of the Act, which provides that a head shall refuse to disclose a record "where the 


disclosure would reveal the substance of deliberations of the Executive Council or its 


committees, including ... " Subsections (a) to (f) enumerate specific records that are exempt from 


disclosure. 


4. The IPC ordered the disclosure of the Letters, finding that the Letters did not meet the 


test under section 12( 1) of the Act. The IPC found that the Letters contained "outcomes" of the 


Premier's deliberations and were therefore not subject to the exemption under section 12(1) of 


the Act and found that there was insufficient evidence provided by Cabinet Office to establish 


that the substance of current or future Cabinet deliberations would be revealed through the 


disclosure of the Letters. 


5. Ontario submits that the IPC was inconect and unreasonably applied a narrow and 


restrictive approach to the interpretation of section 12(1) contrary to the purpose of the Act and 


I Freedom of Information and Protection of Privacy Act, RSO 1990, c F3 l ("FIPPA") . 
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the Cabinet records exemption, which broadly protects the confidentiality of Cabinet 


deliberations. By ordering the confidential Letters to be produced and in finding that the Letters 


did not meet the test under section 12(1), the IPC made significant e1rnrs in statutory 


interpretation, resulting in a dishaimonious reading of the Act. The IPC inconectly and 


umeasonably found that: 


(a) "Policy outcomes" m the Letters ansmg from deliberations of the Premier are 


precluded from section 12(1); 


(b) In respect of an initial Cabinet meeting, where the Letters were distributed, section 


12(1) required proof that the Letters were the substance of Cabinet deliberations as a 


whole, and that the Letters were "job descriptions" that did not meet the test; and 


( c) In respect of future Cabinet meetings required ·for the implementation of the policy 


priorities discussed within the Letters, section 12( 1) required proof of specific future 


meetings where the actual Letters themselves would be placed before Cabinet. 


6. Further, the IPC inconectly and umeasonably applied a more stringent standard of proof 


than required for the application of the exemption, contrary to the purpose of the Act, the Cabinet 


records exemption, and the overarching need for the provisions of the Act to be read 


harmoniously. 


7. Ontario submits that the Legislature's intent to preserve the confidentiality of Cabinet 


records is clear and unequivocal. The IPC's interpretation of the Cabinet records exemption, 


renders this important exemption meaningless, failing to give effect to its plain meaning and 


important public policy purpose. 
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PART II- FACTS 


The Request Under the Act 


8. Cabinet Office received a request under the Act for a copy of each of the Letters Premier 


Doug Ford sent to Cabinet Ministers for Ontario 's 22 ministries, and two non-pmtfolio 


responsibilities.2 


9. Cabinet Office located 23 responsive records and issued a decision to the requester 


denying access in full to the responsive records pursuant to the mandatory exemption for cabinet 


records in section 12(1) of the Act.3 


10. During the mediation stage, Cabinet Office provided copies of the Letters to the IPC, and 


also provided the IPC with a copy of the Cabinet agenda that indicated the date when the Letters 


were distributed at Cabinet.4 


11. The requester appealed Cabinet Office's decision to deny access to the records. 


Mediation did not resolve the appeal and it moved to the adjudication stage. 5 


The Records at Issue: The Mandate Letters 


12. There are 23 Letters at issue. Letters were provided to each of the twenty-one ministers 


responsible for a ministry in Premier Ford 's Cabinet. In addition, Letters were provided to the 


Minister Responsible for Francophone Affairs and the Minister Responsible for Women's Issues 


in relation to those portfolio responsibilities.6 


13. Mandate letters are typically prepared by the Premier of Ontario at the creation of a new 


government's mandate. They are an impmtant way in which the Premier discharges his or her 


2 Notice of lnquiry, dated November 7, 20 18 ("Notice of Inquiry"), Application Record of the Applicant 


("Application Record"), Tab 3A, p 5 1. 
3 Notice of lnquiry, Application Record, Tab 3A, p 52. Whi le there are 22 Ministries, the Premier is the Minister of 
Intergovernmental Affairs and did not receive a letter. The 23 letters are for the remaining Ministries and two 


portfolio responsibilities. 
4 Notice ofinquiry, Application Record, Tab 3A, p 52. 
5 Notice ofinquiry, Application Record, Tab 3A, p 52. 
6 Order P0-3973, Application Record, Tab 2, p 12, para 4. 
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constitutional duties as first minister to develop and prioritize the policies and operational agenda 


of the new government. Generally, mandate letters represent the first communication to the 


ministers from the Premier that establish policy priorities into a plan of action for the 


government. 7 


14. Mandate letters outline the key policy priorities of the Premier that each minister is 


responsible for leading and each minister is responsible for returning to Cabinet for further 


di scussion and deliberation before :finalizing the implementation of the identified policy priority. 8 


Certain policy priorities may also result in legislative or regulatory changes which would require 


ministers to return to Cabinet for approval and discussion.9 Other policy priorities may result in 


fiscal management issues which would require ministers to return to Cabinet for approval from 


the Treasury Board of Cabinet. 10 


15. In addition to setting out the policy priorities of the new government, mandate letters can 


include opinion, advice, instructions and guidance from the Premier to the ministers in advising 


them how to cany out their ministerial duties and responsibilities. Each member of the Executive 


Council who receives a mandate letter is accountable to the Premier and his or her Cabinet 


colleagues for assisting the government in achieving the objectives described in the mandate 


letters. 11 


The Legislative Scheme 


16. The overarching purpose of the Act is to facil itate democracy and improve the workings 


of government subject to necessary exemptions that reflect important policies which the 


7 Letter from the Cabinet Office to the Commissioner dated December 13, 2018 and enclosed Representations of 
Cabinet Office ("Cabinet Submissions"), Application Record, Tab 4, p 63, paras 6-8. 
8 Cabinet Submissions, Application Record, Tab 4, p 63, para 6. 
9 Letter from Cabinet Office to the Commissioner dated April 12, 20 19 with enclosed copy of the Sur-sur-reply 
Representations from Cabinet Office ("Cabinet Sur-Reply"), Application Record, Tab 6, p I 15, para 35. 
1° Cabinet Sur- Reply, Application Record, Tab 6, p 103, para 35. 
11 Cabinet Submissions, Application Record, Tab 4, p 63 , paras 6-8 . 
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legislature had deemed to warrant exemption from public disclosure. The Cabinet records 


exemption in section 12(1) of the Act is both necessary and mandatory, an indication of its 


importance relative to the other specific and limited exemptions in the Act. 


i) The Overarching Purpose ofthe Act: Facilitate Democracy and Improve the 
Workings o(Government Subiect to Necessary Exemptions 


17. The purpose of the Act is set out in section 1: 


(a) to provide a right of access to information under the control of institutions m 


accordance with the principles that, 


(i) information should be available to the public, 


(ii) necessary exemptions from the right of access should be limited and specific, and 


(iii) decisions on the disclosme of government information should be reviewed 


independently of government; and 


(b) to protect the privacy of individuals with respect to personal information about 


themselves held by institutions and to provide individual s with a right of access to that 


information. 


18. In 1980, the Wi lliams Commission was established to examme and make 


recommendations to inform the development of access to information and privacy legislation in 


Ontario. The Williams Commission issued a report, which fo1med the basis for the Act, titled 


Public Government for Private People: The Report of the Commission on Freedom of 


Information and lnc/;vidual Privacy ("Williams Report").12 The Williams Report identified four 


major rationales for such legislation: accountability, public pa1ticipation, fairness in decision 


12 Government of Ontario, The Report of the Commission on Freedom of Information and Individual Privacy, 
(Toronto: Ministry of Government Services, 1980) (" Williams Report"), Book of Authprities (" BOA"), Tab I. Note 
that the Supreme Court of Canada has recognized that the Act is based on the Williams Report. See (Ontario (Public 
Safety and Security) v Criminal lawyers' Association, 20 IO SCC 23 at parns 27 and 55, BOA, Tab 2. 
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making, and personal privacy. 13 It also identified the overarching purpose of the Act to "facilitate 


democracy" and to improve the workings of government. 14 


19. The Williams Report recognized that exemptions to the overarching purpose were 


necessary, based on ce1tain important policy concerns. These necessary exemptions in the Act 


are specific and limited to the following: Cabinet deliberations; advice to government; law 


enforcement; Civil Remedies Act; 200 I; Prohibiting Profiting from Recounting Cdmes Act, 


2002; relations with other governments; relations with Aboriginal communities; defence; third 


patty information; economic and other interests of Ontario; information with respect to closed 


meetings; solicitor-client privilege; danger to safety or health; personal privacy; species at risk; 


and information soon to be published. 15 


20. In respect of these necessary exemptions, the Act permits disclosure for some exemptions 


when there is "compelling public interest in disclosure that clearly outweighs the purpose for the 


exemption." 16 However, this "public interest override" is not applicable to seven exemptions.17 


Moreover, while six of the aforementioned seven exemptions permit the institution discretionary 


authority to disclose, the Cabinet records exemption does not. The Cabinet records exemption is 


the only mandatory exemption out of the seven exemptions shielded from the public interest 


override. Disclosure is only permitted in two specific and narrow instances: when the record is 


more than twenty years old or when the Executive Council consents. 18 Ontario submits that the 


13 Williams Report, Vol 2 at p 77, BO/\ , Tab I . See also Ottmva (City) v Ontario (Information and Privacy 
Co111111issione1), 20 IO ONSC 6835 at para 25, BOA, Tab 3. 
14 Will iams Report, Vol 2 at p 277, BOA, Tab I. See also Dagg v Canada (Minister of Finance), [ 1997] 2 SCR 403 
(SCC) at paras 6 1 and 63, BOA, Tab 4. 
15 F/PPA,R.SO 1990,cF3 1 atss 12, 13, 14, 14.1, 14.2, 15, IS. I, 16, 17, 18, 18. 1, 19,20,2 1,2 1.l ,and 22. 
16 FIPPA, RSO 1990, c F3 l at s 23. 
17 FIPPA,RSO 1990,c F31 atss 12, 14, 14. 1, 14.2. 15, IS.I , 16, 19, and22. 
18 FIPPA, RSO 1990, c F3 I at s 12(2). Note while sections 17 (third party in formation) and 2 1 (personal privacy) 
are also "sha ll refuse to disclose" exemptions, they are subject to section 23 (compelling public interest override). 
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aforementioned is a clear and unequivocal indication of the importance of the Cabinet records 


exemption, above all other exemptions in the Act. 


21. Further, government records that do not fall under the Cabinet records exemption, or 


other exemptions under the Act, are regularly made available to the public. Auditor General 


Reports, Annual Rep01ts of all Ministries, and the Annual Public Accounts Repmt are examples 


of impo1tant government records that are routinely made available to the public in order to 


promote and enhance government transparency and accountability. The necessary exemptions set 


out in the Act, therefore, underscore the important policies which the legislature has deemed to 


warrant exemption from the general practice of public disclosure. 


ii) The Cabinet Records Exemption: Broadly Protecting the Confidentiality of Cabinet 
Deliberations 


22. The Cabinet records exemption in the Act reads: 


12(1) A head shall refuse to disclose a record where the disclosure would reveal the 
substance of deliberations of the Executive Council or its committees, including: 


(a) an agenda, minute or otlter record of lite deliberations or decisions of the 
Executive Council or its committees; 


(b) a record containing policy options or recommendations submitted, or 
prepared for submission, to the Executive Council or its committees; 


(c) a record that does not contain policy options or recommendations referred to 
in clause (b) and that does contain background explanations or analyses of 
problems submitted, or prepared for submission, to the Executive Council or 
its committees for their consideration in making decisions, before those 
decisions are made and implemented; 


( d) a record used for or reflecting consultation among ministers of the Crown on 
matters relating to the making of government decisions or the fo1mulation of 
government policy; 


( e) a record prepared to brief a minister of the Crown in relation to matters tltat 
are before or are proposed to be brought before the Executive Council or its 
committees, or are the subject of consultations among ministers relating to 
government decisions or the formulation of government policy; and 
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(f) draft legislation or regulations. 


23. The Williams Report examined the constitutional convention of Cabinet confidentiality 


and described the importance of maintaining confidentiality in connection with the deliberations 


of Cabinet as a "necessary feature of a freedom of info1mation scheme compatible with the 


parliamentary traditions of the Government of Ontario". It described the Cabinet records 


exemption as necessary and in the public interest to protect the efficacy and candour of the 


Cabinet deliberations.19 


24. The importance of maintaining the confidentiality of Cabinet deliberations has also been 


described by various levels of court throughout Canada. In particular, the Supreme Court of 


Canada in Carey v Ontario describes protecting Cabinet deliberations as important to the public 


interest20 and in Babcock v Canada (Attorney General) as "essential to good government."
21 


More recently, the Ontario Court of Appeal has recognized that values of transparency and 


accountability inherent in the Act must necessarily be subordinated to other important public 


policy concerns such as Cabinet confidentiality: 


In my view, "best interests of the child" is much closer to being "vital or fundamental to 
our societal notion of justice" than transparency, accountability and proper funding. 
The latter values are regularly subordinated to other concerns. For example, the right 
to access information under legislation such as the Freedom of Information and 
Protection of Privacy Act is heavily qualified by exemptions for matters such as 
Cabinet confidentiality, certain types of advice to government, the interests of law 
enforcement, and solicitor-client privilege.22 [emphasis added] 


25. Similarly, the Information Commissioner of Canada has stated that the confidentiality of 


Cabinet proceedings is a cornerstone of the Westminster system of government and accordingly 


19 Cabinet Submissions, Application Record, Tab 4, pp 67-68, paras 24-25. 
2° Carey v Ontario, [1986] 2 SCR 637 (SCC), BOA, Tab 5. 
2 1 Babcock v Canada (Attorney General) , 2002 SCC 57 at para 15, BOA, Tab 6. 
22 Bogaerts v Ontario (Attorney General), 2019 ONCA 876 at para 78, BOA, Tab 7. See also O'Connor v Nova 
Scotia, 2001 NSCA 132 at para 73 ("O 'Connor"), BOA, Tab 8. 
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protected by convention, common law and legislative provisions.23 Moreover, the IPC has 


accepted in prior decisions that the purpose of the section 12 exemption is to broadly protect the 


confidentiality of Cabinet deliberations in order to allow Cabinet to consider controversial and 


sensitive issues in an environment where members are free to deliberate decisions and policy 


options.24 


26. While the "interpretation of a statutory provision must respect the purpose of the Act," it 


must also "give effect to the purpose of the exception."25 The public's right of access to 


government information and "right to know the workings of government" is not absolute. It must 


yield to the imp01iant values sought to be protected by the statutory exceptions.26 


The IPC's Decision (Order P0-3973) 


27. The issue before the IPC was whether the Cabinet records exemption applied to the 


Letters. Specifically, whether the Letters were exempted under the introductory words of section 


12(1). The introductory words read: 


A head shall refuse to disclose a record where the disclosure would reveal the substance 
of deliberations of the Executive Council or its committees, including .. . 


28. Cabinet Office's position was that the disclosure of the Letters would reveal the 


substance of deliberations: (1) of the Premier in setting Cabinet's policy priorities which are 


inherently part of the deliberative process of Cabinet; (2) at the initial meeting of Cabinet where 


the Letters were placed on the agenda, provided to each Minister and discussed; and (3) at future 


Cabinet meetings where the policy priorities set out in the Letters would be fu1iher discussed.27 


23 Cabinet Submissions, Application Record, Tab 4, pp 69-70, para 28 citing Sh·engthening the Access to 
Information Act: A Discussion of Ideas Intrinsic to the Reform of the Access to Information Act. 
24 Order P0-2160, [2003] OIPC No 146, BOA, Tab 9. 
25 3430901 Canada Inc v Canada (Minister of Industry), [1999] FCJ No 1859 (FC) at para 44, BOA, Tab 10. 
26 Ibid. 
27 Cabinet Submissions, Application Record, Tab 4, pp 65-67, paras 18-22. 
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29. The IPC accepted that publication of mandate letters by previous governments in Ontario 


or elsewhere in Canada did not bind the current Cabinet Office in making the Letters public yet 


found that it was of "some relevance" to the Cabinet Office's position that disclosure would 


"impinge Cabinet deliberations."28 


i) The !PC's Interpretation oft he Test under Section 12 (]) 


30. The IPC found that the purpose of section 12(1) was to protect the "substance of the 


deliberations" themselves from being revealed by the disclosure of the records. Specifically, that 


it was the exposure of "the deliberations" to public comment and criticism that had the potential 


for adverse affects on Cabinet solidarity and candour. Its purpose was not to shield the Cabinet 


ministers themselves.29 


31. The IPC found that the test was whether disclosure of the Letters would reveal the 


substance of deliberations of Cabinet or its committees or would permit the drawing of 


accurate inferences with respect to those deliberations. 3° Further, that "deliberations" meant 


discussions conducted with a "view towards making a decision," and substance generally meant 


more than just the subject of the meeting.31 The IPC rejected the requester's argument that the 


"substance of deliberations" should be limited to records which permit accurate inferences to be 


drawn regarding the pros and cons of a course of action - i.e. "debate". Rather, it could more 


generally include "Cabinet members' views, opinions, thoughts, ideas and concerns expressed 


within the course of Cabinet's deliberative process."32 


32. The IPC further found that for the exemption in the introductory words of section 12(1) 


to apply, the institution bore the evidentiary burden of establishing a "linkage" between the 


28 Order P0-3973, Application Record, Tab 2, p 32, para 77. 
29 Order P0-3973, Application Record, Tab 2, p 34, para 87. 
30 Order P0-3973, Application Record, Tab 2, p 14, para l 0. 
31 Order P0-3973, Application Record, Tab 2, p 35, para 90. 
32 Order P0-3973, Application Record, Tab 2, pp 36-37, paras 95 and 98. 
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content of the record and the actual substance of Cabinet deliberations past or future.33 


Moreover, what was required was a "substantial evidentiary link" between the records 


themselves and any deliberations past or future.34 


33. In respect of the interpretation of the introductory words of section 12(1), the IPC 


adopted the "interpretive approach in O'Connor." This interpretive approach was described as a 


balancing of the public right to the record and the public interest in Cabinet confidentiality.35 


ii) Whether the Letters Would Reveal the Substance o(the Premier Deliberations 


34. Cabinet Office's position was that the Letters would disclose the substance of 


deliberations of the Premier in respect of fo1mulating Cabinet policy priorities and goals, and 


that the deliberations of the Premier could not be separated from the deliberations of Cabinet. 36 


3 5. In applying the interpretive approach in O'Connor, the IPC found that the introductory 


words of section 12(1) were not intended to protect the "outcome" of a deliberative process or 


the policies themselves, but rather communications "within" the deliberative process in 


formulating the policies.37 The IPC cited subparagraph (b) of section 12(1), which exempts 


"policy options or recommendations" submitted or prepared for submission to Cabinet, and 


subparagraphs (d) and (e), which exempt records prepared, submitted and/or used for 


"consideration" or "consultation" in the formulation of government policy, as indicative of a 


Legislative intent not to protect the policies that emerged at the conclusion of deliberations.38 


The IPC did not address subparagraph (a), which exempts " ... records of deliberations or 


33 Order P0-3973, Application Record, Tab 2, p 14, para 11. 
34 Order P0-3973, Application Record, Tab 2, p 35, para 93. 
35 Order P0-3973, Application Record, Tab 2, pp 36-37, para 97. 
36 Order P0-3973, Application Record, Tab 2, p 44, para 128. 
37 Order P0-3973, Application Record, Tab 2, pp 38-39, para 104. 
38 Order P0-3973 , Application Record, Tab 2, pp 38-40, paras 104-105 and I 08. 
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decisions" and the IPC found that section 18(1)(g), which exempts from disclosure policy 


decisions that have been finalized, to be irrelevant to the interpretation of section 12(1).39 


36. As a result, the IPC found that records that revealed details about meetings, discussion, 


issues, opinions and consultations relating to the formulation of the Premier's policy priorities 


and goals may qualify for exemption under the introductory words of section 12(1).40 However, 


the IPC found that because the Letters did not reveal such details and characterized the Letters as 


the "end point" or "product" of the Premier's deliberations of policies priorities and goals, they 


were not exempt. 41 


iii) Whether the Letters Would Reveal the Substance o(Deliberations at the Initial 
Cabinet Meeting 


37. In respect of Cabinet deliberations at the initial Cabinet meeting, Cabinet Office's 


position was that the Letters would reveal the substance of those deliberations as the Letters were 


distributed at the meeting.42 Cabinet Office provided the IPC with an agenda of that initial 


Cabinet meeting which had the Letters listed as an agenda item. 


38. In applying the interpretive approach in O'Connor, the IPC found that the Letters being 


placed before Cabinet provided strong but not necessarily determinative evidence that disclosing 


its contents could reveal the substance of deliberations and that the institution was required to 


establish a link between the content of the record and the substance of Cabinet deliberations.43 


Despite containing the Premier's policy priorities and directions for implementation by each 


minister, the IPC found that the Letters, on their face, did not indicate that they were intended to 


or did serve as Cabinet submissions or as the basis of discussions by Cabinet as a wliole.44 The 


39 Order P0-3973, Application Record, Tab 2, p 40, para 110. 
40 Order P0-3973, Application Record, Tab 2, p 45, para 130. 
41 Order P0-3973, Application Record, Tab 2, p 46, paras 132 and 134. 
42 Order P0-3973 , Application Record, Tab 2, p 41, para 112. 
43 Order P0-3973, Application Record, Tab 2, p 36, para 96. 
44 Order P0-3973, Application Record, Tab 2, p 4 L, para 113. 
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IPC stated that what was required was evidence that the Letters were distributed to Cabinet as a 


whole, and not just to individual ministers, or that specific contents of the Letters were actually 


the subject of the deliberations of Cabinet.45 


39. The IPC fmther found that the Letters did not reveal the substance of deliberations of 


Cabinet in that the Letters did not contain any "weighing or examining the reasons for or against 


a course of action",46 despite having rejected the same definition of deliberations earlier in his 


decision.47 The IPC also found that the Letters did not reveal any views, opinions, thoughts, 


ideas and concerns expressed by Cabinet members in the course of the deliberative process,48 


despite the Letters containing the Premier's views, opinions, thoughts, ideas and concerns. 


Without additional evidence of what transpired at the initial Cabinet meeting, the IPC found "at 


best" the Letters merely indicated "topics" that may have arisen at Cabinet.49 


iv) Whether the Letters Would Reveal the Substance of Cabinet Deliberations at Future 
Cabinet Meetings 


40. In respect of future Cabinet deliberations, Cabinet Office's position was that the Letters 


would reveal the substance of Cabinet deliberations at future Cabinet meetings, given Cabinet's 


role in providing approval for key government decisions and policy implementation. Cabinet 


Office provided an Appendix of sample policy priorities, excerpted from the Letters, that would 


necessarily require the following: the assent of Cabinet and possible passage of legislation before 


implementation; work by a Cabinet committee or approval of Cabinet as a whole; consultations 


with Cabinet members; and/or reviews of existing programs with a requirement to report back to 


Cabinet with results and options. 


45 Order P0-3973, Application Record, Tab 2, p 41, para 114. 
46 Order P0-3973, Application Record, Tab 2, p 41, para 115. 
47 Order P0-3973, Application Record, Tab 2, p 37, para 98. 
48 Order P0-3973, Application Record, Tab 2, p 41, para 115. 
49 Order P0-3973, Application Record, Tab 2, p 41, para 115. 
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41 . The IPC accepted that a record that has never been placed before Cabinet or its 


committee may qualify for exemption under the introductory words of section 12(1) where 


disclosure would reveal the substance of deliberations of Cabinet or its committee or would 


permit the drawing of accurate inferences with respect to these deliberations.50 However, the TPC 


then found that what was required in this instance was evidence that the Letters or specific parts 


of the Letters would be placed before Cabinet in future meetings. 51 


42. The IPC found that the evidence only established that "the subject matter of a number of 


unspecified policy initiatives in the Letters would be considered at some point in future Cabinet 


meetings."52 The fact that certain policy priorities identified in the Letters would require each 


respective minister to develop a proposal that would be brought back to Cabinet for decision-


making prior to implementation, was insufficient.53 The IPC found that in order to make accurate 


inferences of the substance of future deliberations, what was required was "the substance of any 


minister's actual proposals or plans for implementation, or the results of any consultations or 


program reviews and opinions."54 


Application for Judicial Review 


43. Ontario applied for judicial review of the Order P0-3973. 55 


44. The IPC issued an interim stay. 56 


50 Order P0 -3973, Application Record, Tab 2, p 14, para I 0. 
51 Order P0-3973, Appl ication Record, Tab 2, p 42, paras 116-117. 
52 Order P0-3973, Application Record, Tab 2, p 42, para 11 6. 
53 Order P0-3973, Application Record, Tab 2, p 42, para 11 8. 
54 Order P0-3973, Application Record, Tab 2, p 42, para 11 9. 
55 Notice of Application for Judicial Review of Order P0-3973 issued on August 16, 20 19 under Divisional Court 
File No. 456- 19 (Toronto), Application Record, Tab 1, pp 1- 10. 
56 Letter from the Commissioner to the Requester, Cabinet Office, and the AG dated August 22, 2019 granting a stay 
of Order P0-3973 pending the resolution of the application for judicial review of Order P0-3973, Public Record, 
Tab 26, pp 285-287. 
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45. The issues in this application are: 
1) What is the standard ofreview on this judicial review application? 


2) Did the IPC inconectly or unreasonably interpret section 12(1) of the Act 


nanowly and restrictively? 


3) Did the IPC inconectly or unreasonably apply a more stringent standard of proof 


than required for the section 12(1) exemption to apply to past and future Cabinet 


meetings? 


Issue 1: The Standard of Review is Correctness or Alternatively the Principles of Statutory 
Interpretation Must be Ensured 


46. The standard of review applied to the decision of the IPC as it relates to the interpretation 


of the introductory words of section 12(1) of the Act is correctness or alternatively 


reasonableness where the reviewing court ensures that the IPC followed established principles of 


statutory interpretation. 


i) The New Standard o{Review Framework: The Rule o[Law and Statutory 
Interpretation 


47. The Supreme Comt of Canada in Vavilov57 reconsidered and clarified the framework for 


determining the applicable standard of review where a court reviews the merits of an 


administrative decision. The Framework starts from a presumption of reasonableness as the 


applicable standard. It is rebuttable in two instances (1) where the legislature has indicated a 


different standard is to apply, and (2) where the rule of law requires that the standard of 


correctness be applied. 


48. The rule of law requires courts to have the final word with regard to general questions of 


law that are of "central importance to the legal system." The rationale is that certain general 


57 Canada (Minister a/Citizenship and Immigration) v Vavilov, 2019 SCC 65, BOA, Tab 11. 


67







- 16 -


questions of law require "unif01m and consistent answers" as a result of their "significant legal 


consequence_i5 for the justice system as a whole or for other institutions of government."58 


49. Moreover, although the reasonableness review starts with the principle of judicial 


restraint, it cautions administrative decision-makers to adopt a culture of justification. In light of 


its outcome and underlying rationale, the decision must be "transparent, intelligible and 


justified."59 A decision is justified in relation to "the constellation of law and facts that are 


relevant to the decision" with the statutory scheme being "the most salient aspect" of the relevant 


legal context.60 In respect of statutory interpretation, the administrative decision-maker must 


properly justify its interpretation and the court is to review the interpretation to ensure it is 


consistent with the text, context and purpose of the statutory provision, applying the usual 


principles of statutory interpretation.61 


ii) The !PC's Decision Should Be Reviewed on a Correctness Standard or Ensure the 
Principles of Statutory Interpretation Were Applied 


50. This judicial review application is about the !PC's interpretation of section 12(1) of the 


Act. Section 12(1) specifically involves issues of Cabinet privilege and confidentiality. Ontario 


submits that these are issues of "significant legal consequences for the justice system as a whole 


or for other institutions of government"62 warranting uniform and consistent answers and hence a 


standard of review of correctness. In respect of the existence and scope of parliamentary 


privilege, the Supreme Court of Canada has found it to be an issue of central importance to the 


legal system affecting legislative bodies that warrants judicial review on a correctness standard.63 


58 Ibid at para 59, BOA, Tab 11. 
59 Ibid at paras 15 and 99-100, BOA, Tab 11. 
60 Ibid at paras I 05 and l 08, BOA, Tab 11. 
61 Ibid at paras l 09-110 and 120, BOA, Tab 11 . 
62 Ibid at para 59, BOA, Tab 11. 
63 Chagnon v Syndical de la fonction publique et parapublique du Quebec, 2018 SCC 3 9 at para 17, BOA, Tab 12. 
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Similarly, there are pre-Dunsmuir64 cases that have found the standard of review of correctness 


was necessary when interpreting Cabinet records exemptions in privacy legislation because of 


the importance of Cabinet communications as a "crucial area of government activity."65 


51. In any event, on either a standard of review of correctness or the new standard of review 


of reasonableness as set out in Vavilov, the reviewing comt must ensure that the administrative 


decision under review is consistent with the text, context and purpose of the statutory provision, 


applying the usual principles of statutory interpretation. 


Issue 2: The IPC Incorrectly and Unreasonably Interpreted Section 12(1) Narrowly and 
Restrictively 


52. The IPC inconectly and umeasonably interpreted section 12(1) nan-owly and restrictively 


without regard to the text, context and purpose of the Act, the statutory provision, and the 


principles of statutory interpretation. Specifically, the IPC incon-ectly and unreasonably found 


that: (a) "policy outcomes" in the Letters arising from deliberations of the Premier are precluded 


from section 12(1); (b) in respect of the initial Cabinet meeting, where the Letters were 


distributed, that section 12(1) required proof that the Letters were the substance of Cabinet 


deliberations as whole; and (c) in respect to future Cabinet meetings, section 12(1) required 


proof that the actual Letters themselves would be placed before Cabinet. 


i) The Test Under Section 12(1 ): Whether Disclosure Would Reveal the Substance of 
Deliberations or Permit Accurate Inferences of Future Deliberations 


53. In order for the exemption under section 12(1) to apply, disclosure of the record must 


"reveal the substance of deliberations" of Cabinet or "permit the drawing of accurate inferences" 


with respect to deliberations past or future. 


64 Dunsmuir v New Brunswick, 2008 SCC 9, BOA, Tab 13. 
65 Aquasource Ltd. v British Columbia (Information and Privacy Commission) (1998), 58 BCLR (3d) 61 (BCCA) at 
paras 26-27, BOA, Tab 14. See also Nanaimo (Regional District) v British Columbia (Information and Privacy 
Commissioner), [1999] BCWLD 1250 (BCSC), BOA, Tab 15; and O'Connor, supra note 22, BOA, Tab 8. 
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54. The use of the te1m "including" in the introductory words of section 12(1) means that any 


record which "would reveal the substance of the deliberations" or "pe1mit the drawing of 


accurate inferences" with respect to past or future deliberations qualifies for exemption.66 In 


short, the enumerated records are not an exhaustive list of the types of records that may be 


exempt.67 


55. Moreover, for the exemption to apply, the institution must provide evidence to establish a 


"linkage" between the content of the record and the substance of Cabinet deliberations.68 


However, even a record that has never been placed before Cabinet or its committees may qualify 


for an exemption under the introductory words of section 12( 1) where disclosure of the record 


would reveal the substance of deliberations of Cabinet or its committees, or where the disclosure 


would permit the drawing of accurate inferences with respect to the substance of deliberations of 


Cabinet or one of its committees. 69 


ii) The Principles of Statutory Interpretation Require a Broad. Purposive Interpretation 
of Section 12(1) 


56. The modem approach to statutory interpretation provides that "the words of an Act are to 


be read in their entire context and in their grammatical and ordinary sense harmoniously with the 


scheme of the Act, the object of the Act, and the intention of Parliament."70 


57. Section 12(1) of the Act must therefore be interpreted in light of the stated purpose of the 


Act to facilitate democracy and protect Cabinet deliberations - a necessary and mandatory 


statutory exemption. It must also be interpreted in light of the entire statutory scheme including 


66 Order P0-3973, Application Record, Tab 2, p 14, para 9. 
67 Order P0-3973, Application Record, Tab 2, p 14, para 9. See also Order 22, [1988] OIPC No 22, BOA, Tab 17. 
68 Order P0-2320, [2004] OIPC No 20 1 at para 31, BOA, Tab 16. 
69 Order P0-2147, [2003] OIPC No 108 at para 9, BOA, Tab 17. 
70 Bell Express Vu Limited Partnership v Rex, 2002 SCC 42 at para 26, BOA, Tab 18, quoting Elmer Driedger, The 
Construction of Statutes, 2nd Ed. (Toronto: Butterworths-Heinemann, 1983) at p 87. 
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its subparagraphs (a) to (f), which are all dimensions of, and included in subsection 12(1); and 


other exemption provisions such as sections 18(1) and 23 of the Act. 


58. In Order 22, the IPC considered the proper approach to the interpretation of the 


introductory words of section 12(1). In that case, the IPC found that the use of the word 


' including' in section 12(1) of the Act should be interpreted as providing an expanded definition 


of the types of records that qualify for the Cabinet records exemption. The IPC fwther found that 


· the types of documents listed in subparagraphs (a) through (f) are not the only documents 


eligible for the exemption but that they are plainly documents that "would reveal the substance 


of cabinet deliberations. "71 


59. Similarly, Ontario submits that the introductory words of section 12(1) are to be read 


broadly and purposively and in the context of the entire legislative scheme, to be consistent with 


the legislative intent and policy purpose to protect the entire deliberative process. 


iii) "Policy Outcomes " Arising from Deliberations Are Exempt by Section 12(1) 


60. The IPC found that the policy initiatives and goals contained within the Letters were 


"outcomes" of the Premier's deliberations and as such are not protected by section 12(1). In so 


finding, the IPC failed to follow established principles of statutory interpretation and interpreted 


section 12(1 ) narrowly and restrictively with no regard to its statutory purpose or the need for a 


harmonious interpretation within the legislative scheme, specifically subsection 12(l )(a) and 


section 18(1) of the Act. 


61. Relying on the "interpretive approach" in O'Connor (to be discussed further), the IPC 


found that the appropriate interpretation of section 12(1) does not shield government policies that 


emerge at the conclusion of deliberations. The IPC considered subsection 12(1)(b), which 


exempts "policy options or recommendations" submitted to Cabinet, and subsections 12( d) and 


71 Order 22, (1988) OIPC No 22, BOA, Tab 19. 
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( e ), which exempt documents used for "consideration or consultation" in the fo1mulation of 


government policy, as indications of the Legislative intent to protect records during the 


deliberative process but not the final policies themselves. Hence, in so far as the policy priorities 


contained in the Letters reflect the Premier's deliberations, they are "outcomes" or final 


decisions from deliberations and accordingly not exempt. 


62. With respect, the IPC's interpretation of section 12(1) is inconsistent with a hatmonious 


reading of the Act. In particular, the only government policies that are not shielded from the 


section 12(1) exemption are those that are implemented or otherwise made public, including bills 


tabled in the legislature, regulations made and published in the Ontario Gazette, or programs 


publicly implemented by a ministry. Notably, the Act does not require or specify that Mandate 


letters setting out policy priorities are not subject to the Cabinet records exemption at the 


conclusion of deliberations in the Act. 


63. Contrary to the IPC' s findings, the Legislature did turn its mind to, and in fact exempted 


from disclosure, records containing "decisions of Cabinet" hence "outcomes" of Cabinet 


deliberations.72 Subsection 12(l)(a) specifically exempts "records of deliberations or decisions" 


of Cabinet. In its Sur-Reply, Cabinet Office made specific submissions on the application of the 


word "decision" in subsection 12(1)(a), arguing that the subsection explicitly contemplates that 


the topics and decisions of the Premier, as first Minister, and his Cabinet are part of the 


substance of deliberations.73 The IPC, in its decision, refers to subsection 12(l)(a) but notably 


omits any reference to the word "decisions." 


64. Similarly, section 18(1) of the Act expressly exempts from disclosure policies that have 


been finalized, hence "outcomes", but not yet announced, in order to protect against the 


72 Order P0-3973, Application Record, Tab 2, pp 38-39, para 104. 
73 Cabinet Sur-Reply, Application Record, Tab 6, pp 102-103, para 32. 
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premature disclosure of government's policy. With respect, the IPC's focus on a "balancing 


approach" to interpreting section 12(1) was at the expense of a purposive and haimonious 


approach to statutory interpretation. 


65. In finding that the policy priorities in the Letters were "outcomes" or final decisions of 


the Premier, the IPC also took a nanow view of the deliberative process. The Premier's 


articulation of policy priorities is a step on Cabinet's deliberative continuum and should not be 


seen as the culmination of the government's policy decision making. The deliberative process of 


the Executive Council does not cease once the Premier establishes and communicates his policy 


priorities to ministers through the Letters. The policy priorities will involve fmther deliberation 


and decision making by Cabinet, consistent with the constitutional role of Cabinet. 


66. Further, Cabinet Office relied on Order P0-1725 to suppo1t its position that the 


prepai·ation of the Letters is consistent with the Premier's constitutional role in setting the 


priorities and supervising the policy making agendas of Cabinet. The IPC held in Order PO-


1725 that the deliberations of the Premier in establishing and expressing those priorities, cannot 


be separated from the deliberations of Cabinet because of the Premier's unique agenda setting 


role within that body.74 The IPC erred in the within decision in finding that the outcomes of the 


deliberations of the Premier, when establishing the policy priorities of the Executive Council 


would not reveal the substance of the deliberations of the Executive Council. 


iv) In respect ofthe Initial Cabinet Meeting. Section 12(1) Does Not Require Proo(of 
Deliberations of Cabinet as a Whole. or the Agenda is Sufficient Evidence 


67. Cabinet Office argued that the Comt of Appeal decision in Aquasource 75, which dealt 


with the interpretation of the equivalent Cabinet records exemption in the British Columbia 


Freedom of Information and Protection of Privacy Act, holds that the introductory words of 


74 Order P0-1725, [1999] OIPC No. 153 at para 54, BOA, Tab 20. 
75 Aquasource, supra note 65, BOA, Tab 14. 
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section 12(1) must be read widely to include the "body of information" that has been or will be 


presented to Cabinet in making a decision. 76 


68. The IPC relied upon the "O 'Connor balancing approach" instead in interpreting the 


opening words of section 12(1), to find the Letters did not meet the test in respect of the initial 


Cabinet meeting for the following reasons: 


(a) There is nothing on the face of the Letters to indicate that they were intended to, or 


did, serve as Cabinet submissions or as the basis for discussions by Cabinet as a 


whole·77 


' 
(b) There is no evidence that the Letters themselves were discussed at the initial Cabinet 


meeting when they were provided to each minister; 78 and 


( c) The Letters did not reveal any discussions weighing or examining the reasons for or 


against a course of action with a view to making a decision or reveal any views, 


opinion, thoughts, ideas or concerns expressed by Cabinet members in the course of 


the deliberative process. 79 [ emphasis added] 


69. In doing so, the IPC misapplied O'Connor and took a narrow and restrictive approach to 


the interpretation of "deliberations", while dismissing the evidence of the agenda of the initial 


meeting and the deliberations of the Premier in his constitutional role as first minister, and in his 


role as the head of Cabinet and member of the Executive Council. 


70. Firstly, the IPC describes the "general approach" articulated by the Nova Scotia Court of 


Appeal in O'Connor as a balancing of "two public rights" to justify taking a na1rnw and 


restrictive view of the interpretation of section 12( 1) and by requiring stringent evidence for the 


exemption to apply. With respect, 0 'Connor does not take a narrow and restrictive view of the 


76 Order P0-3973, Application Record, Tab 2, p 19, para 29. 
77 Order P0-3973, Application Record, Tab 2, p 41, paras 113-114. 
78 Order P0-3973, Application Record, Tab 2, p 41 , para 114. 
79 Order P0-3973, Application Record, Tab 2, p 41 , para 115. 
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interpretation of the Cabinet records exemption under section 13(1) of Nova Scotia's Freedom of 


Information Act or the evidence required to meet its similarly worded test. 


71. In O'Connor, the issue was whether records relating to a newly formed government's 


initiative to review all existing government programs for efficiency, were subject to the Cabinet 


records exemption because it was "likely that disclosure would allow the reader to draw accurate 


inferences about Cabinet deliberations." In that case, the Nova Scotia Court of Appeal upheld the 


Supreme Court's decision to protect records related to existing government programs but order 


disclosure of records related to eliminated government programs because the records constituted 


"background information" on a government decision that had already been implemented. 80 


72. In O'Connor, the Court rejected the requirement for evidence that the records were 


actually placed before a full Cabinet81 and actually revealed the views of Cabinet82 for the 


Cabinet records exemption to apply. Rather, the Court found that evidence that the records were 


given to subcommittees of Cabinet was sufficient to meet the test. 83 Similarly, prior IPC 


decisions have also found that the introductory words of section 12(1) do not require evidence 


that the record itself was actually discussed by Cabinet. It was reasonable to infer that records 


placed before Cabinet were discussed and would reveal the substance of deliberations of Cabinet 


or subcommittees. 84 


73. In the within case, similar to O'Connor, there is evidence that the Letters were given to 


Cabinet - it was on an agenda that indicated the Letters were distributed at the initial Cabinet 


meeting. With respect, this evidence is sufficient for the exemption to apply. 


80 O'Connor v Nova Scotia, supra note 22 at para 21, BOA, Tab 8. 
81 Ibid at paras 61-62, BOA, Tab 8. 
82 Ibid at paras 87-88, BOA, Tab 8. 
83 Ibid at paras 62-65, BOA, Tab 8. The Court found that there was evidence ofrecornmendations being made to 
Cabinet. 
84 Order P0-2 147, supra note 69 at para 9, BOA, Tab 17. 
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74. Secondly, the IPC expressly rejected the requester's submissions to limit the "substance 


of deliberations" in section 12( 1) to records which permit accurate inferences to be drawn 


regarding discussions "examining and weighing the reasons for or against a contemplated act or 


course of action"85 - a debate. Despite rejecting this submission, the IPC then relied upon the 


same rejected definition to incorrectly and unreasonably determined that disclosure of the Letters 


would not reveal the substance of deliberations as they do not reveal any discussions of the pros 


and cons of a course of action by finding that the Letters "do not reveal any discussions weighing 


or examining the reasons for or against a course of action with a view to making a decision". 86 


75. Thirdly, the IPC accepted that the "substance of deliberations" could include "views, 


opinions, thoughts, ideas and concerns expressed by Cabinet ministers during the course of 


Cabinet's deliberative process."87 Cabinet Office's position was that the Letters set out key 


policy priorities of the Premier and can include advice, instructions and guidance to each 


minister in carrying out his or her ministerial duties and responsibilities.88 The IPC incorrectly 


and unreasonably fai led to consider that the Premier is also a minister of Cabinet and that the 


substance of his deliberations at the initial Cabinet meeting would be revealed by disclosure of 


the Letters. 


v) In Respect o{Future Cabinet Meetings. No Evidence Required that the Letters Will 
be Placed Before Cabinet in Future Meetings 


76. Despite the IPC' s prior position that evidence that the Letters were placed before Cabinet 


was insufficient to qualify for the section 12( 1) exemption, the IPC found that same evidence 


was required in order for the exemption to apply for futme meetings. As there was no evidence 


that the Letters themselves would be placed before Cabinet in future meetings, the IPC found 


85 Order P0-3973, Application Record, Tab 2, pp 36-37, paras 94 and 98. 
86 Order P0-3973, Application Record, Tab 2, p 41 , para 115. 
87 Order P0-3973, Application Record, Tab 2, p 37, para 98. 
88 Order P0-3973, Application Record, Tab 2, pp 14-1 5, para 14. 
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that the exemption did not apply.89 The IPC also found that while the Letters may review the 


subject matter of what may come back to Cabinet for deliberation at some point in the future, 


they did not reveal the substance of any of the ministers' actual proposals or plans and therefore 


did not meet the test.90 


77. Cabinet Office submitted that the disclosure of the Letters would pe1mit the drawing of 


accurate inferences with respect to future Cabinet deliberations and, as such, would reveal the 


substance of deliberations of Cabinet. In paiticular, many of the policy priorities assigned to each 


minister in the Letters require each minister to develop an operational, legislative or financial 


policy proposal that would require return to Cabinet and its committees for decision-making 


before implementation.91 


78. The IPC accepted in its decision that records that have never been placed before Cabinet 


or its committees may qualify for exemptions under the introductory words of section 12(1) if 


the context or other information would permit the drawing of accurate inferences with respect 


to deliberations.92 Fmther, in respect of records that are said to reveal the substance of future 


deliberations, the institution must provide a link between the content of the record and the 


substance of Cabinet deliberations. 93 


79. The aforementioned test is the only relevant test in the circumstances. It was 


unreasonable and incorrect for the IPC to require evidence that the Letters themselves would be 


placed before Cabinet in future meetings. 


80. Further, to establish the link between the Letters and future Cabinet deliberations, 


Cabinet Office provided examples of excerpts from the Letters with submissions as to how it is 


89 Order P0-3973, Application Record, Tab 2, p 42, para 116. 
90 Order P0-3973, Application Record, Tab 2, p 42, para 119. 
91 Cabinet Submissions, Application Record, Tab 4, p 78, para 5 1. 
92 Order P0-3973, Application Record, Tab 2, p 14, para 10 and p 38, para 101. 
93 Order P0-3973, Application Record, Tab 2, p 14, para l l. 
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expected each policy priority would be addressed at future Cabinet meetings. Several of the 


excerpted policy priorities require the assent of Cabinet or the passage of legislation before they 


can be implemented; the work of Cabinet committees; consultation with Cabinet members, or 


reviews of programs with directions of reporting back to Cabinet.94 The excerpted policy 


priorities were examples of "specific policy initiatives" that would require a return to Cabinet 


and would likely lead to accurate inferences about the substance of deliberations at future 


Cabinet meetings. 


81. With respect to these excerpts, the IPC found that "none of the examples provided meet 


the test for exemption because they do not indicate what material relating to any specific policy 


initiative will ultimately return to Cabinet for consideration."95 


82. In order to establish a link between the Letters and future Cabinet deliberations, the IPC 


inco1Tectly and unreasonably required stringent specificity of materials related to the specific 


policy initiatives.96 Given that the deliberations are to take place in the future and may involve 


multiple priorities identified in each Letter provided to multiple members of Cabinet, it was 


unreasonable and impossible for Cabinet Office to provide specific material related to each 


policy initiative and at specific future meetings, nor is that the test. 


Issue 3: An Incorrect and Unreasonable Standard of Proof Was Applied to the Cabinet 
Records Exemption 


83. The IPC found that the introductory words "would reveal" in section 12(1) of the Act 


reflect a standard of proof on a balance of probabilities that is higher than the standard of proof 


94 Order P0-3973, Application Record, Tab 2, p 31, para 73. 
95 Order P0-3973, Application Record, Tab 2, p 42, para 119. 
96 Order P0-3973, Application Record, Tab 2, pp 42-43, para 120. The IPC relies upon Order P0-2707 to support its 
finding that it is not enough to assert that matters will return to Cabinet at an ' indeterminate time." The Ministry in 
Order P0-2707 submitted that it was their 'intention' to refer the matter back to Cabinet, which was not found to be 
a sufficient link between the records in dispute and Cabinet deliberations. By their nature, the Letters require the 
return to Cabinet for further deliberations, BOA, Tab 21. 
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that applies to the words "could reasonably be expected to" in the Act.97 The IPC then proceeded 


to apply a stringent standard of proof, seemingly higher than a balance of probabilities, by 


requiring evidence of actual Cabinet discussions at the initial Cabinet meetings, despite having 


evidence of the Letters being distributed at that meeting. The IPC relied upon no cases in suppmt 


of its position that the words "would reveal" in section 12(1) required this stringent standard of 


proof. 


84. The !PC's interpretation of the standard of proof required to meet the test under section 


12(1) is inconect and unreasonable given the statutory scheme and the purpose of the Cabinet 


records exemption. This stringent standard of proof renders the exemption meaningless and 


would be impossible to achieve. 


85. As stated previously, of all the exemptions in the Act, section 12(1) is the only exemption 


out of the seven exemptions not subject to the public interest override provision which is 


mandatory. This is a clear indication of the importance of the Cabinet records exemption above 


all other exemptions in the Act. 


86. In respect of the initial Cabinet meeting, the evidence submitted by Cabinet Office 


included an agenda which revealed when the Letters were distributed at a Cabinet meeting, and 


submissions on excerpts from the Letters that identified examples of policy priorities that would 


require the respective ministers to return to Cabinet, or Cabinet committees, for further 


deliberation, discussion and approval of the policies. 


87. With respect to the agenda, the IPC found that it was insufficient evidence. The IPC 


found that what was required to meet the test was evidence that the Letters were actually 


97 Order P0-3973, Application Record, Tab 2, pp 40-41, para 111. See also Ontario (Community Safety and 
Correctional Services) v Ontario (Information and Privacy Commissione,), 2014 SCC 31, BOA, Tab 22, where the 
Supreme Court of Canada found that harms-based exceptions in the Act are those which stait with the wording 
"could reasonably be expected to" which requires evidence above a mere possibility of prospective harms. 
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"debated" at Cabinet. Requiring such stringent evidence is contrary to the purpose of the section 


12(1) exemption and inconsistent with the test that was accepted by the IPC of whether 


disclosure of the records at issue would allow a reader to draw accurate inferences about the 


substance of future deliberations. 


8 8. Evidence of actual "debate" is not contemplated in the wording of section 12( 1) and such 


a requirement would mean that only records that on their face reveal "debate" are protected from 


disclosure. A review of the subparagraphs in section 12(1) reveal that this cannot be the case, as 


records such as an agenda item are expressly exempt under section 12(1)(a) and on their face do 


not reveal "debate."98 


89. In respect of future Cabinet meetings, the IPC required stringent evidence that the Letters 


would be placed before Cabinet at future meetings or evidence of other material related to 


specific policy initiatives to be placed before Cabinet at a future meeting.99 This requirement 


again is inconsistent with the policy intention of the section 12 exemption as reflected in 


subsection 12(1 )( d) which applies the exemption to records that may be used for or reflecting 


consultation among ministers of the Crown on matters relating to the making of government 


decisions or the fo1mulation of government policy. In this respect this provision does not require 


the records to be placed before a full Cabinet for full debate. Moreover, the mandate letters are a 


communication by the Premier, as first minister to other Ministers reflecting the making of 


government decisions and the formulation of government policy. 


98 See John Doe v Ontario (Finance), 2014 SCC 36, BOA, Tab 23, where the Supreme Court of Canada found that 
the !PC's interpretation of section 13 of the Act as requiring evidence that certain policy options and 
recommendations were communicated to another person, was inconsistent with the purposes of the exemption to 
protect full, free and frank advice. Section 13 of the Act includes the same language as Section 12 and provides an 
exception where disclosure of the record 'would reveal' the advice or recommendations of a public servant. 
99 Order P0-3973, Application Record, Tab 2, p 42, para 119. 
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90. Again, the IPC inc01Tectly and unreasonably applied a stringent standard of proof that is 


inconsistent with the test of whether it is likely that disclosure of the Letters would allow a reader 


to draw accurate inferences about the substance of Cabinet deliberations. 


PART IV - ORDER REQUESTED 


91. Ontario requests an order setting aside Order P0-3917 requiring the disclosure of the 


Premier's Letters. 


ALL OF WHICH IS RESPECTFULLY SUBMITTED 


January 1 7, 2020 
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SCHEDULE "B" -LIST OF STATUTES 


Freedom of Information and Protection of Privacy Act, RSO 1990, c F31 


Cabinet records 


12(1) A head shall refuse to disclose a record where the disclosure would reveal the substance of 
deliberations of the Executive Council or its committees, including, 


(a) an agenda, minute or other record of the deliberations or decisions of the Executive 
Council or its committees; 


(b) a record containing policy options or recommendations submitted, or prepared for 
submission, to the Executive Council or its committees; 


( c) a record that does not contain policy options or recommendations referred to in clause (b) 
and that does contain background explanations or analyses of problems submitted, or 
prepared for submission, to the Executive Council or its committees for their 
consideration in making decisions, before those decisions are made and implemented; 


( d) a record used for or reflecting consultation among ministers of the Crown on matters 
relating to the making of government decisions or the formulation of government policy; 


( e) a record prepared to brief a minister of the Crown in relation to matters that are before or 
are proposed to be brought before the Executive Council or its committees, or are the 
subject of consultations among ministers relating to government decisions or the 
fmmulation of government policy; and 


(f) draft legislation or regulations. R.S.O. 1990, c. F.31, s. 12 (1). 


Exception 


(2) Despite subsection (1), a head shall not refuse under subsection (1) to disclose a record 
where, 


(a) the record is more than twenty years old; or 
(b) the Executive Council for which, or in respect of which, the record has been prepared 


consents to access being given. R.S.O. 1990, c. F.31, s. 12 (2). 


Advice to government 


13(1) A head may refuse to disclose a record where the disclosure would reveal advice or 
recommendations of a public servant, any other person employed in the service of an institution 
or a consultant retained by an institution. R.S .O. 1990, c. F.31, s. 13 (1). 


Exception 


(2) Despite subsection (1), a head shall not refuse under subsection (1) to disclose a record that 
contains, 


(a) factual material; 
(b) a statistical survey; 
(c) a report by a valuator, whether or not the valuator is an officer of the institution; 
( d) an environmental impact statement or similar record; 
( e) a report of a test carried out on a product for the purpose of government equipment testing 


or a consumer test report; 
(f) a repo1t or study on the perfo1mance or efficiency of an institution, whether the report or 


study is of a general nature or is in respect of a particular program or policy; 
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(g) a feasibility study or other technical study, including a cost estimate, relating to a 
government policy or project; 


(h) a report containing the results of field research undertaken before the formulation of a 
policy proposal; 


(i) a final plan or proposal to change a program of an institution, or for the establishment of a 
new program, including a budgetary estimate for the program, whether or not the plan or 
proposal is subject to approval, unless the plan or proposal is to be submitted to the 
Executive Council or its committees; 


U) a report of an interdepa1tmental committee task force or similar body, or of a committee 
or task force within an institution, which has been established for the purpose of 
preparing a repo1t on a particular topic, unless the rep01t is to be submitted to the 
Executive Council or its committees; 


(k) a report of a committee, council or other body which is attached to an institution and 
which has been established for the purpose of unde1taking inquiries and making reports 
or recommendations to the institution; 


(1) the reasons for a final decision, order or ruling of an officer of the institution made during 
or at the conclusion of the exercise of discretionary power confened by or under an 
enactment or scheme administered by the institution, whether or not the enactment or 
scheme allows an appeal to be taken against the decision, order or ruling, whether or not 
the reasons, 


Idem 


(i) are contained in an internal memorandum of the institution or in a letter 
addressed by an officer or employee of the institution to a named person, or 


(ii) were given by the officer who made the decision, order or ruling or were 
incorporated by reference into the decision, order or ruling. R.S.O. 1990, 
c. F.31, s. 13 (2). 


(3) Despite subsection (1), a head shall not refuse under subsection (1) to disclose a record where 
the record is more than twenty years old or where the head has publicly cited the record as the 
basis for making a decision or formulating a policy. R.S.O. 1990, c. F.31, s. 13 (3); 2016, c. 5, 
Sched. 10, s. 1. 


Law enforcement 


14(1) A head may refuse to disclose a record where the disclosure could reasonably be expected 
to, 


(a) interfere with a law enforcement matter; 
(b) interfere with an investigation undertaken with a view to a law enforcement proceeding or 


from which a law enforcement proceeding is likely to result; 
(c) reveal investigative techniques and procedures currently in use or likely to be used in law 


enforcement; 
( d) disclose the identity of a confidential source of information in respect of a law 


enforcement matter, or disclose information furnished only by the confidential source; 
( e) endanger the life or physical safety of a law enforcement officer or any other person; 
(t) deprive a person of the right to a fair trial or impartial adjudication; 
(g) interfere with the gathering of or reveal law enforcement intelligence information 


respecting organizations or persons; 
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(h) reveal a record which has been confiscated from a person by a peace officer in 
accordance with an Act or regulation; 


(i) endanger the security of a building or the security of a vehicle carrying items, or of a 
system or procedure established for the protection of items, for which protection 1s 
reasonably required; 


G) facilitate the escape from custody of a person who is under lawful detention; 
(k) jeopardize the security of a centre for lawful detention; or 
(1) facilitate the commission of an unlawful act or hamper the control of crime. R.S.O. 1990, 


c. F.31 , s. 14 (1); 2002, c. 18, Sched. K, s. 1 (1); 2019, c. 7, Sched. 31, s. 2. 


Idem 


(2) A head may refuse to disclose a record, 
(a) that is a report prepared in the course of law enforcement, inspections or investigations by 


an agency which has the function of enforcing and regulating compliance with a law; 
(b) that is a law enforcement record where the disclosure would constitute an offence under 


an Act of Parliament; 
(c) that is a law enforcement record where the disclosure could reasonably be expected to 


expose the author of the record or any person who has been quoted or paraphrased in the 
record to civil liability; or 


( d) that contains information about the history, supervision or release of a person under the 
control or supervision of a correctional authority. R.S.O. 1990, c. F.31, s. 14 (2); 2002, 
c. 18, Sched. K, s. 1 (2). 


Refusal to confirm or deny existence of record 


(3) A head may refuse to confirm or deny the existence of a record to which subsection (1) or (2) 
apply. R.S.O. 1990, c. F.3 1, s. 14 (3). 


Exception 


(4) Despite clause (2) (a), a head shall disclose a record that is a report prepared in the course of 
routine inspections by an agency where that agency is authorized to enforce and regulate 
compliance with a particular statute of Ontario. R.S.O. 1990, c. F.3 1, s. 14 (4). 


Idem 


(5) Subsections (1) and (2) do not apply to a record on the degree of success achieved in a law 
enforcement program including statistical analyses unless disclosure of such a record may 
prejudice, interfere with or adversely affect any of the matters referred to in those subsections. 
R.S.O. 1990, c. F.3 1, s. 14 (5) . 


Civil Remedies Act, 2001 


14.1 A head may refuse to disclose a record and may refuse to confirm or deny the existence of a 
record if disclosure of the record could reasonably be expected to interfere with the ability of the 
Attorney General to dete1mine whether a proceeding should be commenced under the Civil 
Remedies Act, 2001 , conduct a proceeding under that Act or enforce an order made under that 
Act. 2001, c. 28, s. 22 (1); 2002, c. 18, Sched. K, s. 2; 2007, c. 13, s. 43 (1). 
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Prohibiting Profiting from Recounting Crimes Act, 2002 


14.2 A head may refuse to disclose a record and may refuse to confum or deny the existence of a 
record if disclosure of the record could reasonably be expected to interfere with the ability of the 
Attorney General to dete1mine whether a proceeding should be commenced under 
the Prohibiting Profiting from Recounting Crimes Act, 2002, conduct a proceeding under that 
Act or enforce an order made under that Act. 2002, c. 2, ss. 15 (1), 19 (4); 2002, c. 18, Sched. K, 
s. 3. 


Relations with other governments 


15 A head may refuse to disclose a record where the disclosure could reasonably be expected to, 
(a) prejudice the conduct of intergovernmental relations by the Government of Ontario or an 


institution; 
(b) reveal information received in confidence from another government or its agencies by an 


institution; or 
( c) reveal information received in confidence from an international organization of states or a 


body thereof by an institution, 
and shall not disclose any such record without the prior approval of the Executive Council. 
R.S.O. 1990, c. F.31 , s. 15; 2002, c. 18, Sched. K, s. 4. 


Relations with Aboriginal communities 


15.1(1) A head may refuse to disclose a record where the disclosure could reasonably be 
expected to, 


(a) prejudice the conduct of relations between an Aboriginal community and the Government 
of Ontario or an institution; or 


(b) reveal info1mation received in confidence from an Aboriginal community by an 
institution. 2017, c. 8, Sched. 13, s. 1. 


Definition 


(2) In this section, 
"Aboriginal community" means, 


(a) a band within the meaning of the Indian Act (Canada), 
(b) an Aboriginal organization or community that is negotiating or has negotiated with the 


Government of Canada or the Government of Ontario on matters relating to, 
(i) Aboriginal or treaty rights under section 35 of the Constitution Act, 1982, or 


(ii) a treaty, land claim or self-government agreement, and 
(c) any other Aboriginal organization or community prescribed by the regulations. 2017, c. 8, 


Sched. 13, s. 1. 


Defence 


16 A head may refuse to disclose a record where the disclosure could reasonably be expected to 
prejudice the defence of Canada or of any foreign state allied or associated with Canada or be 
injurious to the detection, prevention or suppression of espionage, sabotage or te1rnrism and shall 
not disclose any such record without the prior approval of the Executive Council. R.S.O. 1990, 
c. F.31, s. 16; 2002, c. 18, Sched. K, s. 5. 
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Third party information 


17(1) A head shall refuse to disclose a record that reveals a trade secret or scientific, technical, 
commercial, financial or labour relations information, supplied in confidence implicitly or 
explicitly, where the disclosure could reasonably be expected to, 


(a) prejudice significantly the competitive position or interfere significantly with the 
contractual or other negotiations of a person, group of persons, or organization; 


(b) result in similar information no longer being supplied to the institution where it is in the 
public interest that similar infotmation continue to be so supplied; 


(c) result in undue loss or gain to any person, group, committee or financial institution or 
agency; or 


( d) reveal information supplied to or the repot1 of a conciliation officer, mediator, labour 
relations officer or other person appointed to resolve a labour relations dispute. R.S.O. 
1990, c. F.31, s. 17 (1); 2002, c. 18, Sched. K, s. 6; 2017, c. 8, Sched. 13, s. 2. 


Tax information 


(2) A head shall refuse to disclose a record that reveals information that was obtained on a tax 
return or gathered for the purpose of determining tax liability or collecting a tax. R.S.O. 1990, 
c. F.31, s. 17 (2). 


Consent to disclosure 


(3) A head may disclose a record described in subsection (1) or (2) if the person to whom the 
infotmation relates consents to the disclosure. R.S.O. 1990, c. F.31, s. 17 (3). 


Economic and other interests of Ontario 


18(1) A head may refuse to disclose a record that contains, 
(a) trade secrets or financial, commercial, scientific or technical information that belongs to 


the Government of Ontario or an institution and has monetary value or potential 
monetary value; 


(b) infotmation obtained through research by an employee of an institution where the 
disclosure could reasonably be expected to deprive the employee of priority of 
publication; 


(c) info1mation where the disclosure could reasonably be expected to prejudice the economic 
interests of an institution or the competitive position of an institution; 


( d) information where the disclosure could reasonably be expected to be injurious to the 
financial interests of the Government of Ontario or the ability of the Government of 
Ontario to manage the economy of Ontario; 


( e) positions, plans, procedures, criteria or instructions to be applied to any negotiations 
canied on or to be carried on by or on behalf of an institution or the Government of 
Ontario; 


(f) plans relating to the management of personnel or the administration of an institution that 
have not yet been put into operation or made public; 


(g) information including the proposed plans, policies or projects of an institution where the 
disclosure could reasonably be expected to result in premature disclosure of a pending 
policy decision or undue financial benefit or loss to a person; 
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(h) information relating to specific tests or testing procedures or techniques that are to be 
used for an educational purpose, if disclosure could reasonably be expected to prejudice 
the use or results of the tests or testing procedures or techniques; 


(i) submissions in respect of a matter under the Municipal Boundary Negotiations 
Act commenced before its repeal by the Municipal Act, 2001, by a party municipality or 
other body before the matter is resolved; 


G) info1mation provided in confidence to, or records prepared with the expectation of 
confidentiality by, a hospital committee to assess or evaluate the quality of health care 
and directly related programs and services provided by a hospital, if the assessment or 
evaluation is for the purpose of improving that care and the programs and services. 
R.S.O. 1990, c. F.31, s. 18 (l); 2002, c. 17, Sched. F, Table; 2002, c. 18, Sched. K, s. 7; 
2005, c. 28, Sched. F, s. 2; 2011, c. 9, Sched. 15, s. 1. 


Exception 


(2) A head shall not refuse under subsection (1) to disclose a record that contains the results of 
product or environmental testing carried out by or for an institution, unless, 


(a) the testing was done as a service to a person, a group of persons or an organization other 
than an institution and for a fee; or 


(b) the testing was conducted as preliminary or experimental tests for the purpose of 
developing methods of testing. R.S.O. 1990, c. F.31, s. 18 (2). 


Information with respect to closed meetings 


18.1(1) A head may refuse to disclose a record that reveals the substance of deliberations of a 
meeting of the governing body or a committee of the governing body of an educational 
institution or a hospital if a statute authorizes holding the meeting in the absence of the public 
and the subject-matter of the meeting, 


(a) is a draft of a by-law, resolution or legislation; or 
(b) is litigation or possible litigation. 2005, c. 28, Sched. F, s. 3; 2010, c. 25, s. 24 (7). 


Exception 


(2) Despite subsection (1), the head shall not refuse to disclose a record under subsection (1) if, 
(a) the information is not held confidentially; 
(b) the subject-matter of the deliberations has been considered in a meeting open to the 


public; or 
(c) the record is more than 20 years old. 2005, c . 28, Sched. F, s. 3. 


Application of Act 


(3) The exemption in subsection (1) is in addition to any other exemptions in this Act. 2005, 
c.28, Sched.F, s.3 . 


Solicitor-client privilege 


19 A head may refuse to disclose a record, 
(a) that is subject to solicitor-client privilege; 
(b) that was prepared by or for Crown counsel for use m giving legal advice or m 


contemplation of or for use in litigation; or 
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( c) that was prepared by or for counsel employed or retained by an educational institution or 
a hospital for use in giving legal advice or in contemplation of or for use in litigation. 
2005, c. 28, Sched. F, s. 4; 2010, c. 25, s. 24 (8). 


Danger to safety or health 


20 A head may refuse to disclose a record where the disclosure could reasonably be expected to 
seriously threaten the safety or health of an individual. R.S .O. 1990, c. F.31, s. 20; 2002, c. 18, 
Sched. K, s. 8. 


Personal privacy 


21(1) A head shall refuse to disclose personal information to any person other than the individual 
to whom the information relates except, 


(a) upon the prior written request or consent of the individual, if the record is one to which 
the individual is entitled to have access; 


(b) in compelling circumstances affecting the health or safety of an individual, if upon 
disclosure notification thereof is mailed to the last known address of the individual to 
whom the information relates; 


( c) personal information collected and maintained specifically for the purpose of creating a 
record available to the general public; 


( d) under an Act of Ontario or Canada that expressly authorizes the disclosure; 
( e) for a research purpose if, 


(i) the disclosure is consistent with the conditions or reasonable expectations of 
disclosure under which the personal information was provided, collected or 
obtained, 


(ii) the research purpose for which the disclosure is to be made cannot be 
reasonably accomplished unless the information is provided in individually 
identifiable form, and 


(iii) the person who is to receive the record has agreed to comply with the 
conditions relating to security and confidentiality prescribed by the 
regulations; or 


(f) if the disclosure does not constitute an unjustified invasion of personal privacy. R.S .O. 
1990, c. F.31, s. 21 (1). 


Criteria re invasion of privacy 


(2) A head, in determining whether a disclosure of personal information constitutes an 
unjustified invasion of personal privacy, shall consider all the relevant circumstances, including 
whether, 


(a) the disclosure is desirable for the purpose of subjecting the activities of the Government 
of Ontario and its agencies to public scrutiny; 


(b) access to the personal info1mation may promote public health and safety; 
( c) access to the personal information will promote info1med choice in the purchase of goods 


and services; 
( d) the personal information is relevant to a fair determination of rights affecting the person 


who made the request; 
( e) the individual to whom the inf01mation relates will be exposed unfairly to pecuniary or 


other haim; 
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(f) the personal information is highly sensitive; 
(g) the personal information is unlikely to be accurate or reliable; 
(h) the personal infmmation has been supplied by the individual to whom the information 


relates in confidence; and 
(i) the disclosure may unfairly damage the reputation of any person referred to in the record. 


R.S.O. 1990, c. F.31, s. 21 (2). 


Presumed invasion of privacy 


(3) A disclosure of personal infmmation is presumed to constitute an unjustified invasion of 
personal privacy where the personal information, 


(a) relates to a medical, psychiatric or psychological history, diagnosis, condition, treatment 
or evaluation; 


(b) was compiled and is identifiable as part of an investigation into a possible violation of 
law, except to the extent that disclosure is necessary to prosecute the violation or to 
continue the investigation; 


( c) relates to eligibility for social service or welfare benefits or to the determination of benefit 
levels; 


( d) relates to employment or educational history; 
(e) was obtained on a tax return or gathered for the purpose of collecting a tax; 
(f) describes an individual's finances, income, assets, liabilities, net worth, bank balances, 


financial history or activities, or creditworthiness; 
(g) consists of personal recommendations or evaluations, character references or personnel 


evaluations; or 
(h) indicates the individual's racial or ethnic origin, sexual orientation or religious or political 


beliefs or associations. R.S.O. 1990, c. F.31, s. 21 (3). 


Limitation 


( 4) Despite subsection (3), a disclosure does not constitute an unjustified invasion of personal 
privacy if it, 


(a) discloses the classification, salary range and benefits, or employment responsibilities of 
an individual who is or was an officer or employee of an institution or a member of the 
staff of a minister; 


(b) discloses financial or other details of a contract for personal services between an 
individual and an institution; 


(c) discloses details of a licence or permit or a similar discretionary financial benefit 
conferred on an individual by an institution or a head under circumstances where, 


(i) the individual represents 1 per cent or more of all persons and organizations in 
Ontario receiving a similar benefit, and 


(ii) the value of the benefit to the individual represents 1 per cent or more of the 
total value of similar benefits provided to other persons and organizations in 
Ontario; or 


( d) discloses personal information about a deceased individual to the spouse or a close 
relative of the deceased individual, and the head is satisfied that, in the circumstances, the 
disclosure is desirable for compassionate reasons. R.S.O. 1990, c. F.31, s. 21 (4); 2006, 
c. 19, Sched. N, s. 1 (2). 
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Refusal to confil'm Ol' deny existence of l'ecord 


(5) A head may refuse to confom or deny the existence of a record if disclosure of the record 
would constitute an unjustified invasion of personal privacy. R.S.O. 1990, c. F.31, s. 21 (5). 


Species at risk 


21.1 A head may refuse to disclose a record where the disclosure could reasonably be expected 
to lead to, 


(a) killing, harming, harassing, capturing or taking a living member of a species, contrary to 
clause 9 (1) (a) of the Endangered Species Act, 2007; 


(b) possessing, transporting, collecting, buying, selling, leasing, trading or offering to buy, 
sell, lease or trade a living or dead member of a species, any part of a living or dead 
member of a species, or anything derived from a living or dead member of a species, 
contrary to clause 9 (1) (b) of the Endangered Species Act, 2007; or 


(c) damaging or destroying the habitat of a species, contrary to clause 10 (1) (a) or (b) of 
the Endangered Species Act, 2007. 2007, c. 6, s. 61. 


lnfol'mation soon to be published 


22 A head may refuse to disclose a record where, 
(a) the record or the information contained in the record has been published or is cmTently 


available to the public; or 
(b) the head believes on reasonable grounds that the record or the information contained in 


the record will be published by an institution within ninety days after the request is made 
or within such fu1iher period of time as may be necessary for printing or translating the 
material for the purpose of printing it. R.S.O. 1990, c. F.31, s. 22. 


Exemptions not to apply 


23 An exemption from disclosure of a record under sections 13, 15, 15.1, 17, 18, 20, 21 and 21.1 
does not apply where a compelling public interest in the disclosure of the record clearly 
outweighs the purpose of the exemption. R .S.O. 1990, c. F.31, s. 23; 1997, c. 41, s. 118 (2); 
2017, c. 8, Sched. 13, s. 3. 
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Minister of Justice and Attorney General of Canada 


Mandate Letter 


Office of the 
Prime Minister 


G 


Cabinet du 
Premier ministre 


Oliawa, Canada K1A OA2 


Dear Minister: 


I am honoured that you have agreed to serve Canadians as Minister of Justice and Attorney 
General of Canada. 


We have promised Canadians a government that will bring real change - in both what we do and 
how we do it. Canadians sent a clear message in this election, and our platform offered a new, 
ambitious plan for a strong and growing middle class. Canadians expect us to fulfill our 
commitments, and it is my expectation that you will do your part in delivering on those promises 
to Canadians. 


We made a commitment to invest in growing our economy, strengthening the middle class, and 
helping those working hard to join it. We committed to provide more direct help to those who 
need it by giving less to those who do not. We committed to public investment as the best way to 
spur economic growth, job creation, and broad-based prosperity. We committed to a responsible, 
transparent fiscal plan for challenging economic times. 


I expect Canadians to hold us accountable for delivering these commitments, and I expect all 
ministers to do their part - individually and collectively - to improve economic opportunity and 
security for Canadians. 


It is my expectation that we will deliver real results and professional government to Canadians. 
To ensure that we have a strong focus on results, I will expect Cabinet committees and individual 
ministers to: track and report on the progress of our commitments; assess the effectiveness of our 
work; and align our resources with priorities, in order to get the results we want and Canadians 
deserve. 


If we are to tackle the real challenges we face as a country - from a struggling middle class to the 
threat of climate change - Canadians need to have faith in their government's honesty and 
willingness to listen. I expect that our work will be informed by performance measurement, 
evidence, and feedback from Canadians. We will direct our resources to those initiatives that are 
having the greatest, positive impact on the lives of Canadians, and that will allow us to meet our 
commitments to them. I expect you to report regularly on your progress toward fulfilling our 
commitments and to help develop effective measures that assess the impact of the organizations 
for which you are answerable. 


I made a personal commitment to bring new leadership and a new tone to Ottawa. We made a 
commitment to Canadians to pursue our goals with a renewed sense of collaboration. Improved 
partnerships with provincial, territorial, and municipal governments are essential to deliver the 
real, positive change that we promised Canadians. No relationship is more important to me and 
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to Canada than the one with Indigenous Peoples. It is time for a renewed, nation-to-nation 
relationship with Indigenous Peoples, based on recognition of rights, respect, co-operation, and 
partnership. 


We have also committed to set a higher bar for openness and transparency in government. It is 
time to shine more light on government to ensure it remains focused on the people it serves. 
Government and its information should be open by default. If we want Canadians to trust their 
government, we need a government that trusts Canadians. It is important that we acknowledge 
mistakes when we make them. Canadians do not expect us to be perfect - they expect us to be 
honest, open, and sincere in our efforts to serve the public interest. 


Our platform guides our government. Over the course of our four-year mandate, I expect us to 
deliver on all of our commitments. It is our collective responsibility to ensure that we fulfill our 
promises, while living within our fiscal plan. Other issues will arise or will be brought to our 
attention by Canadians, stakeholders, and the public service. It is my expectation that you will 
engage constructively and thoughtfully and add priorities to your agenda when appropriate. 


As Minister, you will be held accountable for our commitment to bring a different style of 
leadership to government. This will include: close collaboration with your colleagues; 
meaningful engagement with Opposition Members of Parliament, Parliamentary Committees and 
the public service; constructive dialogue with Canadians, civil society, and stakeholders, 
including business, organized labour, the broader public sector, and the not-for-profit and 
charitable sectors; and identifying ways to find solutions and avoid escalating conflicts 
unnecessarily. As well, members of the Parliamentary Press Gallery, indeed all journalists in 
Canada and abroad, are professionals who, by asking necessary questions, contribute in an 
important way to the democratic process. Your professionalism and engagement with them is 
essential. 


Canadians expect us, in our work, to reflect the values we all embrace: inclusion, honesty, hard 
work, fiscal prudence, and generosity of spirit. We will be a government that governs for all 
Canadians, and I expect you, in your work, to bring Canadians together. 


You are expected to do your part to fulfill our government's commitment to transparent, merit
based appointments, to help ensure gender parity and that Indigenous Canadians and minority 
groups are better reflected in positions of leadership. 


You have a double role as both Minister of Justice and the Attorney General of Canada. As 
Minister of Justice, you are the legal advisor to Cabinet. In this capacity you are responsible with 
the administration of justice, including policy in such areas as criminal law, family law, human 
rights Jaw, public law and private international law, constitutional law and Aboriginal justice. As 
the Attorney General of Canada, you are the chief law officer of the Crown, responsible for 
conducting all litigation for the federal government and for upholding the Constitution, the rule 
of Jaw, and respect for the independence of the courts. 


As Minister of Justice and Attorney General of Canada, your overarching goal will be to ensure 
our legislation meets the highest standards of equity, fairness and respect for the rule of Jaw. I 
expect you to ensure that our initiatives respect the Constitution of Canada, court decisions, and 
are in keeping with our proudest legal traditions. You are expected to ensure that the rights of 
Canadians are protected, that our work demonstrates the greatest possible commitment to 
respecting the Charter of Rights and Freedoms, and that our government seeks to fulfill our 
policy goals with the least interference with the rights and privacy of Canadians as possible. 
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In particular, I will expect you to work with your colleagues and through established legislative, 
regulatory, and Cabinet processes to deliver on your top priorities: 


• Lead a process, supported by the Minister of Health, to work with provinces and
territories to respond to the Supreme Court of Canada decision regarding physician
assisted death.


• Develop, in collaboration with the Minister of Indigenous and Northern Affairs, and
supported by the Minister of Status of Women, an approach to, and a mandate for, an
inquiry into murdered and missing Indigenous women and girls in Canada, including the
identification of a lead Minister.


• Review our litigation strategy. This should include early decisions to end appeals or
positions that are not consistent with our commitments, the Charter or our values.


• You should conduct a review of the changes in our criminal justice system and
sentencing reforms over the past decade with a mandate to assess the changes, ensure that
we are increasing the safety of our communities, getting value for money, addressing
gaps and ensuring that current provisions are aligned with the objectives of the criminal
justice system. Outcomes of this process should include increased use of restorative
justice processes and other initiatives to reduce the rate of incarceration amongst
Indigenous Canadians, and implementation of recommendations from the inquest into the
death of Ashley Smith regarding the restriction of the use of solitary confinement and the
treatment of those with mental illness.


• Work with the Minister of Public Safety and Emergency Preparedness and the Minister
oflndigenous and Northern Affairs to address gaps in services to Aboriginal people and
those with mental illness throughout the criminal justice system.


• Working with the Ministers of Public Safety and Emergency Preparedness and Health,
create a federal-provincial-territorial process that will lead to the legalization and
regulation of marijuana.


• Undertake modernization efforts to improve the efficiency and effectiveness of the
criminal justice system, in cooperation with provinces and territories. This should include
improved use of information technology to make the system more efficient and timely,
exploration of sentencing alternatives and bail reform, and the creation of a unified
family court.


• Support the Minister of Canadian Heritage to restore a modem Court Challenges
Program.


• Work with the Ministers of Finance and National Revenue to develop a modernized
regulatory and legal framework governing the Charitable and Not-for-Profit sectors.


• Engage all parties in the House of Commons to ensure that the process of appointing
Supreme Court Justices is transparent, inclusive and accountable to Canadians.
Consultations should be undertaken with all relevant stakeholders and those appointed to
the Supreme Court should be functionally bilingual.


• Support the Minister of Public Safety and Emergency Preparedness in his efforts to
repeal key elements of Bill C-51, and introduce new legislation that strengthens
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accountability with respect to national security and better balances collective security 
with rights and freedoms. 


• Support the Minister of Public Safety and Emergency Preparedness in his efforts to
repeal key elements of Bill C-42 and implement our commitment to reduce the number of
handguns and assault weapons on our streets.


• Implement our platform commitments to toughen criminal laws and bail conditions in
cases of domestic assault, in consultation with stakeholders and with the goal of keeping
survivors and children safe. You should undertake this work in consultation with the
Minister of Status of Women and the Minister of Public Safety and Emergency
Preparedness.


• Work with the President of the Treasury Board to enhance the openness of government,
including supporting his review of the Access to Information Act to ensure that Canadians
have easier access to their own personal information, that the Information Commissioner
is empowered to order government information to be released and that the Act applies
appropriately to the Prime Minister's and Ministers' Offices, as well as administrative
institutions that support Parliament and the courts.


• Introduce government legislation to add gender identity as a prohibited ground for
discrimination under the Canadian Human Rights Act, and to the list of distinguishing
characteristics of "identifiable group" protected by the hate speech provisions of
the Criminal Code.


These priorities draw heavily from our election platform commitments. The government's 
agenda will be further articulated through Cabinet discussions and in the Speech from the Throne 
when Parliament opens. 


I expect you to work closely with your Deputy Minister and his or her senior officials to ensure 
that the ongoing work of your department is undertaken in a professional manner and that 
decisions are made in the public interest. Your Deputy Minister will brief you on issues your 
department may be facing that may require decisions to be made quickly. It is my expectation 
that you will apply our values and principles to these decisions, so that issues facing your 
department are dealt with in a timely and responsible manner, and in a way that is consistent with 
the overall direction of our government. 


Our ability, as a government, to successfully implement our platform depends on our ability to 
thoughtfully consider the professional, non-partisan advice of public servants. Each and every 
time a government employee comes to work, they do so in service to Canada, with a goal of 
improving our country and the lives of all Canadians. I expect you to establish a colll!borative 
working relationship with your Deputy Minister, whose role, and the role of public servants 
under his or her direction, is to support you in the performance of your responsibilities. 


In the coming weeks, the Privy Council Office (PCO) will be contacting you to set up a meeting 
with PCO officials, your Deputy Minister and the Prime Minister's Office to further discuss your 
plans, commitments and priorities. 


We have committed to an open, honest government that is accountable to Canadians, lives up to 
the highest ethical standards, and applies the utmost care and prudence in the handling of public 
funds. I expect you to embody these values in your work and observe the highest ethical 
standards in everything you do. When dealing with our Cabinet colleagues, Parliament, 
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stakeholders, or the public, it is important that your behaviour and decisions meet Canadians' 
well-founded expectations of our government. I want Canadians to look on their own 
government with pride and trust. 


As Minister, you must ensure that you are aware of and fully compliant with the C01iflict of 
Interest Act and Treasury Board policies and guidelines. You will be provided with a copy 
of Open and Accountable Government to assist you as you undertake your responsibilities. I ask 
that you carefully read it and ensure that your staff does so as well. I draw your attention in 
particular to the Ethical Guidelines set out in Annex A of that document, which apply to you and 
your staff. As noted in the Guidelines, you must uphold the highest standards of honesty and 
impartiality, and both the performance of your official duties and the arrangement of your private 
affairs should bear the closest public scrutiny. This is an obligation that is not fully discharged by 
simply acting within the law. Please also review the areas of Open and Accountable 
Government that we have expanded or strengthened, including the guidance on non-partisan use 
of departmental communications resources and the new code of conduct for exempt staff. 


I know I can count on you to fulfill the important responsibilities entrusted in you. In turn, please 
know that you can count on me to support you every day in your role as Minister. 


I am deeply grateful to have this opportunity to serve with you as we build an even greater 
country. Together, we will work tirelessly to honour the trust Canadians have given us. 


Yours sincerely, 


Rt. Hon. Justin Trudeau, P.C., M.P. 
Prime Minister of Canada 
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September 11, 2020 
 
 
Ms. Patricia Kosseim 
Commissioner 
Information and Privacy Commissioner of Ontario  
2 Bloor Street East, Suite 1400 
Toronto, ON   M4W 1A8 
 
 
Dear Madam Commissioner: 
 
 Re: Attorney General v. IPC and CBC 
  IPC Order PO-3973 
  Divisional Court file no. 456/19 
 
In a letter dated August 22, 2019, former Commissioner Brian Beamish granted a stay of Order 
PO-3973 pending the outcome of my clients’ application to the Divisional Court for judicial 
review. 
 
As you may know, the Divisional Court dismissed the application on August 27, 2020.  We have 
now received instructions to seek leave to appeal.  Enclosed please find a copy of the Ministry’s 
notice of motion for leave to appeal. 
 
Accordingly, we request an extension of the former Commissioner’s ruling granting a stay until 
the Court of Appeal renders its decision on the motion for leave to appeal and, if leave to appeal 
is granted, pending the outcome of the appeal. 
 
The grounds for the stay remain the same, as set out in the ruling of August 22, 2019 and an 
extension of the stay in this circumstance would be consistent with IPC practice in judicial 
reviews and appeals. 
 
If the stay is granted, we undertake to comply with the rules respecting the perfecting of the 
motion for leave to appeal and, if leave to appeal is granted, respecting the perfecting of the 
appeal, subject to any agreement otherwise.  In addition, we will consent to any request by the 
other parties to expedite the appeal. 
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If you have any questions, please do not hesitate to contact me.  Please advise me whether you 
intend to grant the stay. 
 
Yours truly, 


 
Nadia Laeeque 
Counsel 
 
NL/ab 
 
cc: Justin Safayeni, counsel for CBC (by email) 
 Bill Challis, Counsel for IPC (by email) 
 Judie Im, Counsel for the Attorney General (by email) 
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