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PART I - CONCISE OVERVIEW OF POSITION AND STATEMENT OF FACTS 

OVERVIEW 
1. In July 2018, a journalist with the Canadian Broadcasting Corporation (“CBC”) requested 

access to the mandate letters sent by newly elected Premier Doug Ford to Ontario’s Cabinet 

ministers (“Letters”). For the first time since Premiers in Ontario have issued formal mandate 

letters1 — and in a sharp break with the practice of most other federal, provincial, and territorial 

governments2 — the Cabinet Office (“CO”) refused to release the Letters.  

2. The CO relied solely on the opening words of s. 12(1) of the Freedom of Information and 

Protection of Privacy Act3 (“Act”), which exempts records where “disclosure would reveal the 

substance of deliberations” of Cabinet or its committees (“Opening Words Exemption”). 

3. Applying the longstanding legal test for the Opening Words Exemption, the Information 

and Privacy Commissioner of Ontario (“IPC”) concluded that it did not apply. The CO adduced 

virtually no evidence to support its contrary position, relying only on the Letters themselves and a 

single, heavily-redacted agenda from a Cabinet meeting on July 11, 2018 (“Initial Cabinet 

Meeting”) that did not even indicate that the Letters, or their contents, were tabled or discussed. 

The IPC set out his decision in reasons that the Divisional Court described as “thorough and 

cogent”4 and the Court of Appeal described as “detailed”5 (“IPC Decision”). 

4. At its core, this case boils down to factual issues around the sufficiency of evidence. Both 

on judicial review and before the Court of Appeal, the Appellant sought to reframe the issues, 

raising new arguments and adopting positions inconsistent with those advanced below. Before the 

IPC, there was no controversy between the parties on the legal test to be applied, only on whether 

the thin evidentiary record met that test. As the Divisional Court aptly recognized: “This is entirely 

a case of the application of well-settled principles to the particular facts … This a sufficiency of 

evidence case, nothing more.”6  

 
1 Order PO-3973 at para 33, Appeal Record of the Appellant (“AR”), Part I, Vol I, Tab 1, p 9 (“IPC Decision”). 
2 IPC Decision at para 35. 
3 R.S.O. 1990, c. F. 31. 
4 Attorney General for Ontario v Information and Privacy Commissioner, 2020 ONSC 5085 at para 55, AR, Part I, 
Vol I, Tab 2, p 49 (“Div Ct Decision”). 
5 Ontario (Attorney General) v Ontario (Information and Privacy Commissioner), 2022 ONCA 74 at para 10, AR, 
Part I, Vol I, Tab 5, p 60 (“ONCA Decision”).  
6 Div Ct Decision at para 24 (emphasis added).  

https://canlii.ca/t/j208t#par33
https://canlii.ca/t/j208t#par35
https://www.ontario.ca/laws/statute/90f31
https://canlii.ca/t/j9cmp#par55
https://canlii.ca/t/jm1dr#par10
https://canlii.ca/t/j9cmp#par24
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5. As it did before both levels of court below, the Appellant raises several new arguments 

before this Court that were not before the IPC, and has shifted its position on other issues in order 

to try and frame the appeal as mainly legal in nature, rather than one rooted in factual and 

evidentiary considerations. At bottom, the Appellant is now asking this Court to replace the IPC’s 

reasonable interpretation of the Opening Words Exemption with the Appellant’s preferred ‘broad’ 

interpretation — one that would weaken the evidentiary requirement in s. 12(1) to the point of 

being effectively meaningless, require ignoring the text of the Opening Words Exemption, upend 

a long line of IPC jurisprudence, and undermine the purposes of the Act. 

6. The Appellant submits that the IPC erred in granting a right of access that is inconsistent 

with the purposes of the Act and the specific exemption in s. 12(1). There is no dispute that the 

IPC Decision correctly identifies these purposes. Nor can there be any dispute that the IPC 

explained why his interpretation and application of the Opening Words Exemption is more faithful 

to these purposes than the result urged on him by the CO (and echoed by the Appellant).  

7. The Appellant also submits that the IPC failed to interpret the word “including” in the 

Opening Words Exemption using an “illustrative” approach, such that the Opening Words 

Exemption would encompass all records broadly analogous to those enumerated in subparagraphs 

12(1)(a)-(f), regardless of whether those records would actually reveal the substance of Cabinet’s 

deliberations. The Appellant never raised the “illustrative” approach before the IPC.  Still, having 

regard to the text, context, and purpose of the Opening Words Exemption and the Act more 

broadly, as well as a long line of prior IPC jurisprudence on this very issue, the IPC reasonably 

adopted a different interpretation. The IPC explained that subparagraphs 12(1)(a)-(f) are meant to 

remove ambiguity by exempting specific categories of records that might not otherwise fit into the 

Opening Words Exemption — and not to otherwise broaden the meaning of the words themselves. 

8. The Appellant faults the IPC Decision for recognizing a distinction between the “substance 

of deliberations”, which are exempted under the Opening Words Exemption, and the “outcomes” 

of those deliberations, which may not be. However, as the courts below recognized, all the IPC 

did was to find that on the record before him, disclosing the outcome of the Premier’s deliberations 

(in terms of setting out “orders” or “job descriptions” for various Ministers in the Letters) would 

not disclose the substance of those deliberations or Cabinet’s deliberations.   
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9. The Appellant argues that the IPC injected a “balancing test” into s. 12(1). The IPC did no 

such thing. He relied on the basic principle, reaffirmed by this Court, that any interpretation of an 

exemption in the Act must “balance” the purpose of that provision against the overarching purposes 

of the Act. In other words, the IPC identified and applied the “balance” struck by the legislature in 

drafting the statutory scheme. He did not engage in any kind of free-standing balancing exercise.  

10. In one of several mischaracterizations of the IPC Decision, the Appellant submits that the 

IPC erred by requiring evidence the Letters were discussed by “Cabinet as a whole”.  He did no 

such thing. The Appellant’s position conflates the IPC’s findings on specific points with the test 

that he applied. While the IPC found there was no evidence the Letters were discussed or even 

generally made available for discussion by Cabinet, at no point does he suggest that the test under 

the Opening Words Exemption requires a record to be discussed by Cabinet “as a whole”. 

11. Finally, the Appellant’s claim that the IPC established a heightened test for the Opening 

Words Exemption is without merit. As the courts below recognized, the IPC applied the 

longstanding test for the Opening Words Exemption on which the parties agreed. No aspect of the 

IPC Decision turned on a requirement to show direct evidence of “actual discussions” at a “specific 

meeting”. The IPC Decision flowed from a lack of evidence (or even a firm claim from the CO) 

that the Letters would disclose the substance of any deliberations at any meeting.  

12. In the end, what the Appellant is really inviting this Court to do is to decide this case afresh 

— and to do so largely based on arguments, positions, and authorities that were never even put 

before the IPC. To accept that invitation would be anathema to reasonableness review. Instead of 

conducting a de novo interpretive analysis, this Court has emphasized the need to accord 

administrative decision-makers respect and deference by taking a reasons-driven approach in the 

course of judicial review, and paying careful attention to the way the case was framed and 

presented at first instance. Adopting that approach, the IPC Decision bears all the hallmarks of a 

reasonable decision. The IPC’s interpretation and application of the Opening Words Exemption 

on the record before him is internally coherent and justified in terms of the legal and factual 

constraints that bore on the decision, including the principles of statutory interpretation, the (lack 

of) evidence before him, the parties’ submissions, and the IPC’s own longstanding precedent.  

13. The CBC respectfully requests that this appeal be dismissed, with costs. 
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FACTS 

14. CBC accepts and relies upon the description of the Facts as set out in the Factum of the 

Respondent IPC, but highlights certain particular facts below.  

A. THE LETTERS 

15. In July 2018, a CBC journalist requested access to a copy of the newly-elected Premier’s 

mandate letters for Ontario’s 22 ministries, and two non-portfolio responsibilities.7  

16. The IPC found, as a matter of fact, that the Letters “do not reveal any views, opinions, 

thoughts, ideas and concerns expressed by Cabinet members in the course of the deliberative 

process” 8  and “do not reveal the substance of any minister’s actual proposals or plans for 

implementation, or the results of any consultations or program reviews and options.”9  

17. Instead, the Letters “contain general statements about the government’s overall priorities 

and provide guidance to each minister as to each ministry’s priorities and his or her own role.”10  

The IPC found that “in their overall approach, level of detail and purpose”, the Letters are “largely 

similar” to previous mandate letters that governments have made public for years.11 

18. While the Appellant repeatedly mischaracterizes or compares the Letters to Cabinet 

“decisions”, the IPC never made such a finding or used such terminology, nor does the evidence 

support it. Instead, the IPC described the Letters as “orders” or “job descriptions” for Ministers.12   

B. THE IPC PROCEEDINGS 

19. In response to CBC’s access request, the CO denied access in full, relying solely on the 

Opening Words Exemption in s. 12(1) of the Act.13 That provision states: “A head shall refuse to 

disclose a record where the disclosure would reveal the substance of deliberations of the Executive 

Council or its committees”. Following this language and the word “including”, the Act sets out six 

 
7 IPC Decision at para 1.  
8 IPC Decision at paras 79 and 115 (emphasis added). This includes the “views, opinions, thoughts, ideas and 

concerns” of the Premier, who is a member of Cabinet. 
9 IPC Decision at para 119. 
10 IPC Decision at para 79. 
11 IPC Decision at para 78. 
12 IPC Decision at para 79. 
13 Decision letter of Cabinet Office to the Requester dated August 22, 2018, AR, Part III, Vol III, Tab 28(1E), p 27. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par1
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par79
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par115
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par119
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par79
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par78
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par79
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subparagraphs in s. 12(1)(a)-(f) describing specific records that are exempt.  The CO did not refer 

to, or rely on, any of these subparagraphs in responding to the access request. 

20. CBC appealed the CO’s denial to the IPC. Before the IPC, the CO accepted the 

longstanding legal test for the Opening Words Exemption14 — one that the IPC has applied, 

without controversy, for decades. This ‘accurate inferences’ test asks whether “disclosure of the 

record would reveal the substance of deliberations of Cabinet or its committees, or … would permit 

the drawing of accurate inferences with respect to these deliberations”.15  

21. Echoing the position set out in the refusal letter it sent in response to the access request, 

before the IPC, the CO relied solely on the Opening Words Exemption to resist disclosure of the 

Letters. Its original representations to the IPC repeatedly relied on the Opening Words Exemption, 

and never claimed that the Letters were exempt under any of the subparagraphs.16  

22. The Appellant states that the CO “[s]ubsequently” took the position before the IPC that the 

Letters were exempt under s. 12(1)(a).17 That is not the case. In sur-reply representations before 

the IPC, the CO reiterated that it was “not relying specifically on subsection 12(1)(a), but rather 

on the introductory wording of subsection 12(1) because disclosure of the mandate letters would 

reflect the substance of Cabinet deliberations”.18 It clarified that any references to s. 12(1)(a) were 

only included to inform the interpretation of the Opening Words Exemption.19 

23. In the final sentence of its sur-reply representations (to which CBC had no opportunity to 

respond), in relation to discussing the impact of a prior decision of the IPC, the CO stated, for the 

first time, that “the mandate letters are a record of the decisions of the Executive Council and thus 

qualify for exemption under subsection 12(1)(a)”.20 This contradicts the CO’s earlier unequivocal 

statement in the very same submissions that it was not relying on s. 12(1)(a).  

 
14 Letter from the Cabinet Office to the Commissioner dated December 13, 2018 and enclosed Representations of 
Cabinet Office, at para 44, AR, Part III, Vol. III, Tab 28(9), p 97 (“CO Representations”). See also: CO 
Representations, at paras 17, 22, 45, 48, 50, 54 and 65, AR, Part III, Vol. III, Tab 28(9) at pp 87, 89, 98-101 and 
104;  Letter from Cabinet Office to the Commissioner dated April 12, 2019, at para 25, AR, Part III, Vol. III, Tab 
28(21), p 267 (“CO Sur-reply Representations”). 
15 IPC Decision, at para 10. 
16 CO Representations, at paras 3, 10, 14, and 19, AR, Part III, Vol. III, Tab 28(9), pp 84-86 and 88. 
17 Appellant’s Factum at para 16. 
18 CO Sur-reply Representations, at para 19, AR, Part III, Vol. III, Tab 28(21), p 265. 
19 CO Sur-reply Representations, at para 19 (emphasis added), AR, Part III, Vol. III, Tab 28 (21), p 265. 
20 CO Sur-reply Representations, at para 36, AR, Part III, Vol. III, Tab 28(21), p 270. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par10
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24. In light of the apparent contradiction, the IPC took the CO at its word and accepted that it 

was not claiming that the Letters qualified for exemption under any of the subparagraphs, as 

opposed to the Opening Words Exemption.21 

25. Although the CO bore the onus of establishing a linkage between the Letters and the 

substance of deliberations22, it offered no supporting evidence apart from the Letters themselves 

and a “single, heavily redacted agenda” from the Initial Cabinet Meeting. That agenda suggested 

(at most) that each minister received a Letter.23 The Divisional Court explained that “nothing about 

the content of [the agenda] supports an inference that the mandate Letters were discussed at the 

Cabinet meeting. Rather, if anything, the content of the [agenda] suggests the opposite”.24 

26. The IPC found that there is no evidence that the Letters, or their contents, were ever 

discussed at any Cabinet meeting; were distributed to the Cabinet as a whole, tabled, or even 

generally made available for discussion; or would be placed before Cabinet in future Cabinet 

meetings.25 Even the CO’s assertion of a link to Cabinet deliberations was framed in vague and 

hypothetical terms before the IPC, with the CO’s submissions only saying that it is “reasonable to 

expect” that unidentified parts of the Letters “would have” been discussed with Cabinet.26 

C. THE IPC DECISION 

27. In a carefully reasoned and thorough 134-paragraph decision, the IPC granted the CBC’s 

appeal and ordered the CO to disclose the Letters.  

28. The IPC Decision took careful account of the Act’s overall purpose, as well as the specific 

purpose of the Opening Words Exemption: to promote the free and frank discussion among 

Cabinet members of issues coming before them for deliberation. The IPC Decision noted that there 

was no debate between the parties on the purpose of the Opening Words Exemption.27 

 
21 IPC Decision, at para 17. 
22 Act, s. 53; IPC Decision, at para 96. 
23 Div Ct Decision, at para. 36. 
24 Div Ct Decision, at para. 39 (emphasis added).  The Agenda section referencing the Letters does not link them to 

any discussion, nor does it include any “estimated time” for discussion (unlike other sections). 
25 IPC Decision, at paras 113-114, 116. 
26 CO Representations, at para 45, AR, Part III, Vol. III, Tab 28(9), p 98. 
27 IPC Decision, at para 86. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par17
https://canlii.ca/t/2d9#sec53
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par96
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par36
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par39
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par113
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par116
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par86
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29. The IPC Decision also examined the text and context of s. 12(1) 28  (including 

subparagraphs 12(1)(a)-(f)29), previous IPC decisions, as well as decisions of information and 

privacy commissioners across Canada30, and the undesirable consequences flowing from the CO’s 

proposed application of the Opening Words Exemption, which the IPC found would “lead to a far 

broader application of section 12(1) than could have been intended, with the result that all records 

revealing policy initiatives of Cabinet or the Premier would be exempt”.31  

30. In effectively rejecting the substance of what the Appellant now frames as the “illustrative” 

interpretive approach, the IPC explained why the test for the Opening Words Exemption must be 

met on its own terms, rather than merely by analogy to the records set out in s. 12(1)(a)-(f): 

[101]   … If a record does not appear at paragraphs (a) to (f), it will 
only qualify for the exemption if the context or other information 
would permit accurate inferences to be drawn as to actual Cabinet 
deliberations at a specific Cabinet meeting. 

[102]   I note that paragraphs (a) to (f) of section 12(1) clarify that 
the exemption applies to specific types of records that might 
otherwise be thought to fall outside the opening words of section 
12(1) because they do not obviously “reveal the substance of 
deliberations of the Executive Council.” … 

[103]   It is clear that in enacting paragraphs (a) to (f) of section 
12(1), the legislature specifically turned its mind to the additional 
types of records and information of a deliberative nature that should 
be protected as Cabinet confidences. Other records or information 
not described in those paragraphs must satisfy the opening words 
of section 12(1) in order to qualify for the exemption. [Emphasis 
added]. 

31. Turning to the application of the Opening Words Exemption to the case before it, the IPC 

resolved the CO’s arguments on the basis of the thin evidentiary record put forward by the CO, 

the agreed-upon legal test, and the application of well-settled legal principles. 

32. Importantly, the IPC found that the purpose of the Opening Words Exemption would in no 

way be undermined by disclosure of the Letters: “[T]here is no persuasive evidence or argument 

 
28 IPC Decision, at paras 89-104, 111. 
29 IPC Decision, at paras 99-103. 
30 IPC Decision, at paras 90,93, 96-97, 100-101. 
31 IPC Decision, at para 135. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par89
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par111
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par99
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par90
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par93
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par96
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par100
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par135
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before me that disclosure would give rise to a chilling effect on Cabinet deliberations. While there 

is no question that Cabinet ministers must be free to express themselves within the confines of 

Cabinet without fear that their statements or views may later be revealed to the wider world, the 

disclosure of the mandate letters in this case does not raise that concern.”32 

D. DIVISIONAL COURT DECISION 

33. The Divisional Court unanimously upheld the IPC Decision as reasonable and dismissed 

the Appellant’s judicial review application.33 The court found that this is a “sufficiency of evidence 

case” where “[t]he IPC simply held that, on the record, the government had failed to satisfy its 

evidentiary burden.” 34  In the end, the court found that the IPC “identified the correct legal 

principles and applied them to the interpretation of the opening words of s. 12(1), reviewed the 

record and the submissions before him in light of that legal test, and explained the basis for his 

decision in thorough and cogent reasons.”35 

E. ONTARIO COURT OF APPEAL DECISION 

34. After granting the Appellant leave to appeal, a majority at the Court of Appeal ultimately 

dismissed the appeal and agreed with the Divisional Court that the IPC Decision was reasonable. 

35. Justice Sossin (with Gillese J.A. concurring) explained that the IPC’s interpretation of the 

Opening Words Exemption was consistent with the purposes of the Act as a whole and s. 12(1) in 

particular.  He pointed out that the IPC has been applying the same test for the Opening Words 

Exemption for over three decades and noted that “the IPC’s consistency in its approach to its 

governing statute may be taken as an indicator of the reasonableness of this decision”.36 The 

majority concluded that the IPC Decision was also reasonable on its own terms, as it reflected a 

justifiable explanation that was alive to the text, context, and purpose of the provision.37  

36. The majority also noted that two of the Appellant’s arguments — regarding the French 

version of s. 12(1) and the legislative history of the provision — could have been raised before the 

 
32 IPC Decision, at para 123 (emphasis added). See also paras 124-126. 
33 Div Ct Decision, at para 55. 
34 Div Ct Decision, at para 24. 
35 Div Ct Decision, at para 55. 
36 ONCA Decision, at para 49. 
37 ONCA Decision, at paras 50-51. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par123
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par124
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par55
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par24
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par55
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par49
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par50
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IPC but never were, and therefore “should not be determinative of a finding that the IPC acted 

unreasonably in its interpretation”.38 Nevertheless, the majority considered the merits of these 

arguments and rejected that they undermined the reasonableness of the IPC Decision.39 

37. The majority also held that the IPC’s application of the test to the matter before him was 

reasonable.40 It explained that the IPC properly recognized the distinct role of the Premier but 

reasonably concluded that the Letters themselves would not actually reveal aspects of the 

Premier’s deliberative processes.41 

38. Finally, the majority held that the IPC did not inject a new balancing test into s. 12 but 

merely and appropriately recognized the balance struck by the legislature itself.42 

39. Justice Lauwers dissented. While purporting to apply reasonableness review, he suggested 

that correctness review might apply — notwithstanding the Appellant’s concession that it did not 

— and the substance of his approach reflects something far closer to correctness review.43 He 

concluded that the IPC interpretation was unreasonable. Many of the arguments relied upon by 

Lauwers J.A. for this conclusion were never raised before the IPC.44 

PART II - QUESTIONS IN ISSUE AND RESPONDENT’S POSITIONS WITH RESPECT 
TO THE APPELLANT’S QUESTIONS 

40. The sole and overarching issue on this appeal is whether the IPC Decision is reasonable in 

holding that the Letters do not fall within the exemption from disclosure set out in the opening 

words of s. 12(1) of the Act. CBC submits that it is, and that the Appellant has not discharged its 

burden of showing that the IPC Decision is unreasonable.45  

 
38 ONCA Decision, at para 55. 
39 ONCA Decision, at paras 56, 58. 
40 ONCA Decision, at para 76. 
41 ONCA Decision, at paras 69, 72-76. 
42 ONCA Decision, at para 82. 
43 ONCA Decision, at paras 103-108. 
44 See, for e.g.: C.A. Decision, at paras 147 (language of Act is broader than recommendations in Williams Report), 

172 (identical language in other Ontario access legislation is of “limited use”), 182 (“substance of the deliberative 

process” includes “subject matter under consideration”), 186 (mandate letters analogous to the records in 

subparagraphs 12(1)(d) and (e)), and 193-194 (IPC adopted new test requiring link to “actual Cabinet deliberations 

at a specific Cabinet meeting”).  
45 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at para 100. 

https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par55
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par56
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par58
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par76
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par69
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par72
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par82
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par103
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par147
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par172
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par182
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par186
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par193
https://canlii.ca/t/j46kb
https://canlii.ca/t/j46kb#par100
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41. In particular, CBC takes the following positions on the issues raised by the Appellant: 

(a) The IPC’s interpretation is consistent with the purposes of the Act as a whole and 

the purpose of s. 12(1); 

(b) The IPC considered s. 12(1)’s subsections and reasonably concluded that they 

contain an expansive (rather than illustrative) list; 

(c) The IPC reasonably distinguished between the “substance” and “outcomes” of 

deliberations in this case; 

(d) The IPC did not conduct a freestanding balancing test;  

(e) The IPC did not require evidence of deliberations by Cabinet as a whole; and 

(f) The IPC did not apply a heightened evidentiary test that required “actual 

deliberations at a specific Cabinet meeting”. 

PART III - STATEMENT OF ARGUMENT 

A. THE STANDARD OF REVIEW IS REASONABLENESS 

42. CBC agrees with the Appellant that the IPC Decision should be reviewed on the 

reasonableness standard.46 CBC agrees with the IPC on the principles governing that review.   

43. The Appellant misconceives the nature of reasonableness review. Courts across the country 

have rejected the argument that this Court’s decision in Vavilov has imposed a heightened form of 

reasonableness review, explaining that it “does not constitute a significant change in the law of 

judicial review with respect to the reasons of administrative tribunals”.47 As was the case before 

Vavilov, “reasonableness review finds its starting point in judicial restraint and respects the distinct 

role of administrative decision-makers.”48 

 
46 Appellant’s Factum, at para 49. 
47 Radzevicius v Workplace Safety and Insurance Appeals Tribunal, 2020 ONSC 319 (Div Ct), at para 57. See 
also: Correa v Ontario Civilian Police Commission, 2020 ONSC 133, at para 54; Ontario Nurses’ Association v 
Participating Nursing Homes, 2021 ONCA 148, at para 104 per Huscroft JA (dissenting) (“the essential nature of 
reasonableness review has not changed”);  Teamsters Canada Rail Conference c Canadian Pacific Railway 
Company, 2020 QCCA 729 at para 13;  Glencore Canada Corporation c Syndicat des métallos, section locale 
9449, 2021 QCCS 3357 at para 35;  Arizono v Alberta Union of Provincial Employees, 2022 ABQB 319 at para 12.   
48 Radzevicius v Workplace Safety and Insurance Appeals Tribunal, 2020 ONSC 319 (Div Ct), at para 57. 

http://canlii.ca/t/j4trd
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc319/2020onsc319.html#par57
http://canlii.ca/t/j50w9
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc133/2020onsc133.html#par54
https://www.canlii.org/en/on/onca/doc/2021/2021onca148/2021onca148.html
https://www.canlii.org/en/on/onca/doc/2021/2021onca148/2021onca148.html
https://www.canlii.org/en/on/onca/doc/2021/2021onca148/2021onca148.html#par104
https://www.canlii.org/en/qc/qcca/doc/2020/2020qcca729/2020qcca729.html?autocompleteStr=Teamsters%20Canada%20Rail%20Conference%20c.%20Canadian%20Pacific%20Railway%20Company%2C%202020%20QCCA%20729&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2020/2020qcca729/2020qcca729.html?autocompleteStr=Teamsters%20Canada%20Rail%20Conference%20c.%20Canadian%20Pacific%20Railway%20Company%2C%202020%20QCCA%20729&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2020/2020qcca729/2020qcca729.html?autocompleteStr=Teamsters%20Canada%20Rail%20Conference%20c.%20Canadian%20Pacific%20Railway%20Company%2C%202020%20QCCA%20729&autocompletePos=1#par13
https://www.canlii.org/fr/qc/qccs/doc/2021/2021qccs3357/2021qccs3357.html?autocompleteStr=Glencore%20Canada%20Corporation%20c.%20Syndicat%20des%20m%C3%A9tallos%2C%20section%20locale%209449%2C%202021%20QCCS%203357&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2021/2021qccs3357/2021qccs3357.html?autocompleteStr=Glencore%20Canada%20Corporation%20c.%20Syndicat%20des%20m%C3%A9tallos%2C%20section%20locale%209449%2C%202021%20QCCS%203357&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2021/2021qccs3357/2021qccs3357.html?autocompleteStr=Glencore%20Canada%20Corporation%20c.%20Syndicat%20des%20m%C3%A9tallos%2C%20section%20locale%209449%2C%202021%20QCCS%203357&autocompletePos=1#par35
https://www.canlii.org/en/ab/abqb/doc/2022/2022abqb319/2022abqb319.html?
https://www.canlii.org/en/ab/abqb/doc/2022/2022abqb319/2022abqb319.html?#par12
http://canlii.ca/t/j4trd
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc319/2020onsc319.html#par57
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44. A reasonable decision is internally coherent and “justified in relation to the relevant factual 

and legal constraints that bear on the decision”, which, in matters of statutory interpretation, may 

include the text, context, and purpose of the relevant statutory provision. 49  That being said, 

decision-makers are not required to “dwell on each and every signal of statutory intent in their 

reasons” and do not necessarily need to address every possible aspect of a provision’s text, context, 

and purpose in the way a court might in order to deliver reasonable reasons.50 An unreasonable 

decision contains “sufficiently serious shortcomings … such that it cannot be said to exhibit the 

requisite degree of justification, intelligibility and transparency”.51  

45. The role of a reviewing court conducting reasonableness review is not to engage in a de 

novo analysis of the “correct” interpretation of the contested statutory provision, nor to replace the 

decision-maker’s reasonable interpretation with one that a party prefers.52 Nevertheless, that is 

precisely what the Appellant is asking for. 

B. THE IPC DECISION IS FAITHFUL TO THE PURPOSES OF THE ACT 

46. The IPC expressly identified and considered the purposes of the Act as a whole, as well as 

the purpose of the Cabinet records exemption specifically. The IPC arrived at a reasonable 

interpretation of the scope of the Opening Words Exemption that covers the values that it was 

intended to protect, without undermining the goals of access-to-information generally.  

47. The Appellant’s argument, in essence, is that the IPC should have simply denied access to 

the Letters because the legislature sought to broadly protect Cabinet confidentiality. This 

submission is made without regard to the actual text of s. 12(1) or the overarching purposes of the 

Act to which it belongs. This is not how statutory interpretation is supposed to work, and it certainly 

provides no basis to conclude that the IPC’s interpretation was unreasonable. 

(i) Purposes of the Act: broad access to enhance transparency and democracy 

48. The Appellant’s argument that the IPC took an overly “narrow and restrictive” approach 

to s. 12(1) ignores the overarching purposes of the access-to-information regime in the Act—

 
49 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at paras 99, 120-122.  
50 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at para 122. 
51 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at para 100. 
52 Canada Post Corp v Canadian Union of Postal Workers, 2019 SCC 67 at para 40. 

https://canlii.ca/t/j46kb
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=1.%09Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par99
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=1.%09Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par120
https://canlii.ca/t/j46kb
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par122
https://canlii.ca/t/j46kb
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=1.%09Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par100
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067&autocompletePos=1#par40
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which, by its very terms, establish limited, specific, and narrow exemptions to the broad right of 

access. As the IPC recognized, s. 1(a) states that the Act is designed to “provide a right of access 

to information under the control of institutions in accordance with the principles that information 

should be available to the public, necessary exemptions from the right of access should be limited 

and specific, and decisions on the disclosure of government information should be reviewed 

independently of government”.53 Similarly, this Court has endorsed the view that “courts have 

generally interpreted the exceptions to the right of access narrowly.”54  

49. Limited, specific and necessary exemptions advance the underlying rationale for the Act’s 

access to information regime, which this Court has described as follows:  

Access to information in the hands of public institutions can increase 
transparency in government, contribute to an informed public, and enhance an open 
and democratic society… Open government requires that the citizenry be granted 
access to government records when it is necessary to meaningful public debate on 
the conduct of government institutions.55 

50. The Appellant’s argument for a “broad” interpretation of the Opening Words Exemption 

requires effectively ignoring the Act’s overarching purposes, as well as the rationale for the access 

to information regime as a whole. The IPC properly recognized that it was inconsistent with the 

Act’s purposes to adopt the CO’s position and expand the scope of the Opening Words Exemption 

to include “all records revealing policy initiatives of Cabinet or the Premier” and potentially “any 

record that was not placed or intended to be placed before Cabinet if it contains information that 

[the CO] claims may become the subject of a future Cabinet meeting”.56  

 
53 IPC Decision, at para 107 (emphasis added). 
54 Lavigne v Canada (Office of the Commissioner of Official Languages), 2002 SCC 53, at para 30.  See also 

Canada (Information Commissioner) v Canada (Minister of National Defence), 2011 SCC 25 at para 83 (per 

LeBel J., concurring).  The LCBO v Magnotta Winery case cited by the Appellant (Appellant’s Factum at para 113) 

does not detract from this general proposition.  In that decision, which concerned litigation privilege, the Court of 

Appeal held that the IPC had adopted an unduly narrow approach to interpreting the particular exemption in s. 

19(1)(b) of the Act, which was “contrary to the basic principles of statutory interpretation”, including the “plain 

language” of that provision: 2010 ONCA 681 at para 37.  No such considerations apply here. 
55 John Doe v. Ontario (Finance), 2014 SCC 36, at para 41 (emphasis in original). See also Toronto Police 
Services Board v. Ontario (Information and Privacy Commissioner) (2009), 93 O.R. (3d) 563 (C.A.), at paras 46-
47. 
56 IPC Decision, at paras 118 and 135. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par107
https://www.canlii.org/en/ca/scc/doc/2002/2002scc53/2002scc53.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc25/2011scc25.html?autocompleteStr=Canada%20(Information%20Commissioner)%20v%20Canada%20(Minister%20of%20National%20Defence)%2C%202011%20SCC%2025&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2011/2011scc25/2011scc25.html?autocompleteStr=Canada%20(Information%20Commissioner)%20v%20Canada%20(Minister%20of%20National%20Defence)%2C%202011%20SCC%2025&autocompletePos=1#par83
https://www.canlii.org/en/on/onca/doc/2010/2010onca681/2010onca681.html?autocompleteStr=2010%20ONCA%20681&autocompletePos=1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec19
https://www.canlii.org/en/on/onca/doc/2010/2010onca681/2010onca681.html?autocompleteStr=2010%20ONCA%20681&autocompletePos=1#par37
https://www.canlii.org/en/ca/scc/doc/2014/2014scc36/2014scc36.html?autocompleteStr=John%20Doe%20v%20Ontario%20(Finance)%2C%202014%20SCC%2036&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2014/2014scc36/2014scc36.html?autocompleteStr=John%20Doe%20v%20Ontario%20(Finance)%2C%202014%20SCC%2036&autocompletePos=2#par41
https://www.canlii.org/en/on/onca/doc/2009/2009onca20/2009onca20.html?autocompleteStr=Toronto%20Police%20Services%20Board%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%20(2009)&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2009/2009onca20/2009onca20.html?autocompleteStr=Toronto%20Police%20Services%20Board%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%20(2009)&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2009/2009onca20/2009onca20.html?autocompleteStr=Toronto%20Police%20Services%20Board%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%20(2009)&autocompletePos=1#par46
https://www.canlii.org/en/on/onca/doc/2009/2009onca20/2009onca20.html?autocompleteStr=Toronto%20Police%20Services%20Board%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%20(2009)&autocompletePos=1#par46
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par118
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par135
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(ii) Purpose of the Opening Words Exemption: allow for frank Cabinet discussions 

51. The IPC did not focus solely on the purposes of the Act as a whole, however.  He began 

his analysis by identifying the specific purpose of the Opening Words Exemption, put in the very 

same terms as the parties before him (and recited again by the Appellant in this Court57): 

Both [the CBC and the CO] accept that these words should be interpreted in light 
of their underlying purpose to promote the free and frank discussion among Cabinet 
members of issues coming before them for decision, without concern for the 
chilling effect that might result from disclosure of their statements or the material 
on which they are deliberating.58 

52. The IPC correctly noted that this purpose reflects the policy concerns expressed in cases 

like Babcock59 (also cited in the Appellant’s factum), and “[a]ll of the other authorities” put before 

him by the parties.60 These authorities included decisions of courts and other IPCs interpreting 

similar legislative text61, as well as the Williams Report.62  

53. Before this Court, the Appellant seeks to reframe the purpose of the Opening Words 

Exemption as to “establish a robust and well protected sphere of confidentiality within which 

Cabinet can function effectively in accordance with the established conventions and traditions of 

Cabinet government.”63 Respectfully, this characterization is unduly broad, vague, and of limited 

assistance. In any event, the reference to “established conventions and traditions” adds little: the 

Appellant’s own authorities confirm that the cabinet secrecy convention “protects the views and 

opinions of ministers, not the substance of the matters deliberated or decided”. 64 This aligns with 

what the IPC Decision found, and the parties agreed, to be the purpose of s. 12(1) — that is, 

protecting the free and frank discussion among Cabinet members in the course of deliberating.  

 
57 Appellant’s Factum, at para 54. 
58 IPC Decision, at para 86 (emphasis added). 
59 Babcock v Canada (Attorney General), 2002 SCC 57, at para 18. 
60 IPC Decision, at paras 86-87. 
61 See, for example, O’Connor v Nova Scotia, 2001 NSCA 132, at para 1; Re Executive Council, 2012 CanLII 
34263 (SK IPC), at para 57.  See also Re British Columbia (Finance), 2014 BCIPC 59, at para 14. 
62 Williams, D. Carlton, Public Government for Private People: The Report of the Commission on Freedom of 
Information and Individual Privacy, Vol II (Toronto: Ministry of Government Services, 1980), at pp 284-285 
(“Williams Report”), Appellant’s Book of Authorities, Tab 20. 
63 Appellant’s Factum, at para 111. 
64 Nicolas D’Ombrain, “Cabinet Secrecy” (2004) 47:3 Canadian Public Administration 332, Appellant’s Book of 
Authorities, Tab 8, pp 134-35 (emphasis added). 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par86
https://www.canlii.org/en/ca/scc/doc/2002/2002scc57/2002scc57.html?autocompleteStr=Babcock%20v%20Canada%20(Attorney%20General)%2C%202002%20SCC%2057&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc57/2002scc57.html?autocompleteStr=Babcock%20v%20Canada%20(Attorney%20General)%2C%202002%20SCC%2057&autocompletePos=1#par18
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par86
https://www.canlii.org/en/ns/nsca/doc/2001/2001nsca132/2001nsca132.html?autocompleteStr=O%E2%80%99Connor%20v%20Nova%20Scotia%2C%202001%20NSCA%20132&autocompletePos=1
https://www.canlii.org/en/ns/nsca/doc/2001/2001nsca132/2001nsca132.html?autocompleteStr=O%E2%80%99Connor%20v%20Nova%20Scotia%2C%202001%20NSCA%20132&autocompletePos=1#par1
https://www.canlii.org/en/sk/skipc/doc/2012/2012canlii34263/2012canlii34263.html?autocompleteStr=Re%20Executive%20Council%2C%202012%20CanLII%2034263%20(SK%20IPC)&autocompletePos=
https://www.canlii.org/en/sk/skipc/doc/2012/2012canlii34263/2012canlii34263.html?autocompleteStr=Re%20Executive%20Council%2C%202012%20CanLII%2034263%20(SK%20IPC)&autocompletePos=1#par57
https://www.canlii.org/en/bc/bcipc/doc/2014/2014bcipc59/2014bcipc59.html
https://www.canlii.org/en/bc/bcipc/doc/2014/2014bcipc59/2014bcipc59.html#par14
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54. The IPC was acutely aware of the need to be faithful to the overarching purposes of the 

Act, as well as the purpose of the Opening Words Exemption. What the Appellant mischaracterizes 

as an unduly “narrow and restrictive” approach is, in fact, an interpretation that accomplishes the 

objective of s. 12(1) without undermining the overarching purposes of the Act. 

55. The Appellant’s references to common law jurisprudence on Cabinet confidentiality are of 

limited assistance. As the CO recognized before the IPC65, and as this Court has highlighted66, the 

common law and statutory tests are distinct. In any event, the principles from the common law 

jurisprudence only serve to cast further doubt on the Appellant’s asserted need for a broad 

interpretation of the Opening Words Exemption: this Court has warned that it is “very easy to 

exaggerate” the importance of the argument that Cabinet confidentiality is necessary for candour 

amongst ministers67, which is one reason why this Court has eschewed an absolute common law 

privilege surrounding Cabinet communications in favour of a case-by-case balancing.68 

56. Finally, the Appellant references the legislative history of the Act, which it submits “reveals 

deliberate choices made by the Legislature to broadly protect Cabinet confidentiality”.69 As these 

arguments were never raised before the IPC, they could not have been considered by him. 

Nevertheless, as the majority below correctly noted, the legislative history only establishes that the 

Legislature did not adopt the term “solely” in s. 12(1) (and instead used the word “including”).70 

At most, this shows that the provision’s scope is not confined to subparagraphs 12(1)(a)-(f) — an 

uncontroversial proposition that does not assist the Appellant. Indeed, the IPC’s interpretation of 

the Opening Words Exemption is consistent with such an intention: if records meet the 

longstanding ‘accurate inferences’ test for revealing the substance of Cabinet deliberations, they 

will be exempt from disclosure, regardless of whether they fall within subparagraphs 12(1)(a)-(f).  

(iii) IPC Decision in no way impairs Cabinet or undermines the purpose of s. 12(1) 

57. The Appellant never explains exactly how or why the release of the Letters would 

undermine the purpose of s. 12(1). Nor does the Appellant challenge the IPC’s conclusions that 

 
65 CO Sur-reply Representations, para 26, AR, Part III, Vol. III, Tab 28(21), p 267. 
66 See: Babcock v Canada (Attorney General), 2002 SCC 57, at paras 20-23. 
67 Carey v Ontario, [1986] 2 SCR 637, at para 46. 
68 Carey v Ontario, [1986] 2 SCR 637, at paras 38, 49-50, 78; British Columbia (Attorney General) v Provincial 
Court Judges’ Association of British Columbia, 2020 SCC 20, at paras 99 and 120. 
69 Appellant’s Factum, at para 69. 
70 ONCA Decision, at para 58. 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc57/2002scc57.html?autocompleteStr=Babcock%20v%20Canada%20(Attorney%20General)%2C%202002%20SCC%2057&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc57/2002scc57.html?autocompleteStr=Babcock%20v%20Canada%20(Attorney%20General)%2C%202002%20SCC%2057&autocompletePos=1#par20
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html#par46
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html#par38
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html#par49
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii7/1986canlii7.html#par78
https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html#par99
https://www.canlii.org/en/ca/scc/doc/2020/2020scc20/2020scc20.html#par120
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par58
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“there is no persuasive evidence or argument before me that disclosure [of the Letters] would give 

rise to a chilling effect on Cabinet deliberations” and that “Ministers remain at liberty to express 

their views on policy matters in the course of Cabinet meetings as they see fit, without fear that 

any views expressed will be made public or become the subject of comment, criticism or 

questions.”71 As the majority in the court below put it: “The Letters do not threaten to divulge 

Cabinet’s deliberative process or its formulation of policies.”72 

58. The Appellant suggests that the IPC Decision will somehow undermine the ability of the 

Cabinets to function effectively. But its own arguments undercut this very proposition. The so-

called “O’Connor approach” that the Appellant claims the IPC erroneously applied in this case has 

been applied to Cabinet records in several other Canadian jurisdictions.73 While CBC does not 

accept the Appellant’s characterization of this issue (as explained further in Part III.E, below), 

there is no suggestion from any source — judicial, academic or political — that Cabinets have 

been impaired in their ability to function effectively in jurisdictions applying O’Connor. 

59. The Appellant’s arguments are further undermined by the fact that the access to 

information legislation at the federal level and in Manitoba expressly require disclosure of all 

mandate letters within 30 days.74 There is no suggestion that the federal or Manitoba Cabinets are 

unable to operate effectively due to these statutory provisions. 

60. In the end, the IPC Decision applied the test for the Opening Words Exemption that was 

accepted by the CO.75 That ‘accurate inferences’ test asks whether disclosure of the records would 

reveal, or permit accurate inferences to be drawn concerning, the substance of past or future 

Cabinet deliberations. It is the same test the IPC has applied consistently and repeatedly for 

 
71 IPC Decision, at paras 123-126 (emphasis added). 
72 ONCA Decision, at para 76. 
73 O’Connor v Nova Scotia, 2001 NSCA 132 is a Nova Scotia case that governs in that jurisdiction.  In addition, 

see:  Prince Edward Island (Education and Lifelong Learning) (Re), 2019 CanLII 71190 (PEI IPC), at paras 23-

24; Newfoundland and Labrador (Innovation, Trade and Rural Development) (Re), 2008 CanLII 31395 (NL 

IPC), at para 63. 
74 Access to Information Act, R.S.C., 1985, c. A-1, s. 73; The Freedom of Information and Protection of Privacy Act, 
C.C.S.M. c. F175, s. 76.2(1). 
75 Div Ct Decision, at para 19. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1
https://www.canlii.org/en/ns/nsca/doc/2001/2001nsca132/2001nsca132.html?autocompleteStr=O%E2%80%99Connor%20v%20Nova%20Scotia%2C%202001%20NSCA%20132&autocompletePos=1
https://canlii.ca/t/j1rwh
https://canlii.ca/t/j1rwh#par23
https://canlii.ca/t/j1rwh#par23
https://canlii.ca/t/1z6jr
https://canlii.ca/t/1z6jr#par63
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-a-1/latest/rsc-1985-c-a-1.html?autocompleteStr=Access%20to%20Information%20Act%2C%20R.S.C.%2C%201985%2C%20c.%20A-1&autocompletePos=1#sec73
https://www.canlii.org/en/mb/laws/stat/ccsm-c-f175/latest/ccsm-c-f175.html?autocompleteStr=The%20Freedom%20of%20Information%20and%20Protection%20of%20Privacy%20Act%2C%20C.C.S.M.%20c.%20F175&autocompletePos=1#sec76
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par19
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decades,76 including in decisions the CO cited as “authoritative”.77 The Appellant’s references to 

the general importance of Cabinet confidentiality and its vague assertions that the IPC adopted too 

“narrow” of an approach provide no basis to interfere with the IPC Decision.  

C. THE IPC REASONABLY CONCLUDED THAT SECTION 12(1) DOES NOT 
INCLUDE AN ILLUSTRATIVE LIST 

61. The Appellant argues that the IPC’s interpretation of the Opening Words Exemption failed 

to sufficiently account for its subparagraphs.  

62. Key aspects of this argument were never made before the IPC. The Appellant admits that 

it only raised the “illustrative approach” for the first time after it received the respondent’s 

submissions before the Divisional Court on judicial review. 78  So too with the Appellant’s 

arguments around the French language version of the Act. These arguments ought not be 

considered on this appeal.79 As the Federal Court of Appeal recently noted, “to respect legislative 

choice as to where primary decision-making authority lies” issues like those raised by the 

Appellant “should be decided at first instance by those in whom Parliament [or in this case, the 

legislature] has vested responsibility to decide the merits… not by a reviewing court or a court 

sitting on appeal from a reviewing court, whose roles are more limited.”80 The alternative approach 

also deprives this Court of having “the benefit, in assessing reasonableness, of the decision-

maker’s reasons, experience and expertise” on these new issues.81  

 
76 Order P-226, 1991 CanLII 4020 (ON IPC), at p 8; Order P-293, 1992 CanLII 4137 (ON IPC), at pp 9-10; Order 
P-331, 1992 CanLII 4176 (ON IPC), at p 3; Order P-361, 1992 CanLII 4205 (ON IPC), at p 3; Order P-604, 1993 
CanLII 4927 (ON IPC), at p 7; Order P-901, 1995 CanLII 6432 (ON IPC), at p 5; Order PO-1678, 1999 CanLII 
14357 (ON IPC), at p 5; Order PO-1725, 1999 CanLII 14318 (ON IPC), at p 11; Interim Order PO-1742-I, 2000 
CanLII 20928 (ON IPC), at p 8; Order PO-2320, 2004 CanLII 56438 (ON IPC), at p 6; Order PO-2554 (2007, ON 
IPC) at p , Order PO-2554, 2007, at p 6; Order PO-2666, 2008 CanLII 24757 (ON IPC), at p 3; Order PO-2707, 
2008 CanLII 46557 (ON IPC), at p 14; Order PO-2725, 2008 CanLII 59531 (ON IPC), at para 3; Order PO-2857, 
2009 CanLII 73274 (ON IPC), at pp 5-6. 
77 CO Representations, at para 17, AR, Part III, Vol. III, Tab 28(9), p 87 (citing Order P-331, Order P-226, Order 
PO-2320, and Order PO-1742-I); CO Sur-reply Representations, at para 36, AR, Part III, Vol. III, Tab 28 (21), p 
270 (citing Order PO-1725). 
78 Appellant’s Factum, at para 138. 
79 Alberta (Information and Privacy Commissioner) v Alberta Teachers’ Association, 2011 SCC 61, at paras 22-
26; Ontario (Attorney General) v Ontario (Information and Privacy Commissioner), 2016 ONSC 6913 (Div Ct), 
at paras 52-60; Ontario (Minister of Health and Long-Term Care) v Ontario (Information and Privacy 
Commissioner) (2003), 65 OR (3d) 417 (Div Ct), at para 36 per Lang J. (Lang J.’s dissenting decision was later 
endorsed on appeal: Ontario (Minister of Health and Long-Term Care) v Ontario (Information and Privacy 
Commissioner) (2004), 73 OR (3d) 321 (CA)).  
80 Gordillo v Canada (Attorney General), 2022 FCA 23, at para 99. 
81 Gordillo v Canada (Attorney General), 2022 FCA 23, at para 99. 
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https://www.canlii.org/en/on/onipc/doc/1999/1999canlii14357/1999canlii14357.pdf
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/130752/1/document.do
https://www.canlii.org/en/on/onipc/doc/2000/2000canlii20928/2000canlii20928.pdf
https://www.canlii.org/en/on/onipc/doc/2004/2004canlii56438/2004canlii56438.pdf
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63. Even if this Court elects to entertain the Appellant’s new arguments, the fact that they were 

never raised before the IPC means that they should not form the basis for finding his decision to 

be unreasonable. The fact that an administrative decision-maker did not specifically address an 

argument raised for the first time on judicial review does not render the decision unreasonable.82 

Adjudicators “are not required, on their own account, to consider every aspect of the statutory 

context that might bear on their decision” and address every potential argument that parties may 

subsequently raise on judicial review.83 Such an approach would convert judicial review into a 

‘do-over’ before the courts, in direct contrast to core principles of administrative law, and place an 

unmanageable burden on administrative bodies across this country. 

64. The Appellant’s argument in favour of an “illustrative” rather than “expansive” approach 

to s. 12(1) was never framed in those terms before the IPC. The word “illustrative” never appears 

in the CO’s submissions at all; in fact, those submissions state that s. 12(1) “provides an expanded 

definition of the types of records deemed to be subject to the Cabinet records exemption.”84 That 

is precisely the opposite of what the Appellant is now arguing on this appeal.  

65. Still, in the course of explaining the proper interpretation of the Opening Words 

Exemption, the IPC addressed and rejected the substance of the Appellant’s “illustrative” 

argument. The IPC reasonably determined that “[i]f a record does not appear at paragraphs (a) to 

(f), it will only qualify for the exemption if the context or other information would permit accurate 

inferences to be drawn as to actual Cabinet deliberations at a specific Cabinet meeting.”85 Instead, 

those subparagraphs “clarify that the exemption applies to specific types of records that might 

otherwise be thought to fall outside the opening words of section 12(1) because they do not 

obviously ‘reveal the substance of deliberations of the Executive Council.’”86  

66. To use the Appellant’s subsequent terminology on judicial review and appeal, the IPC 

found that subparagraphs 12(1)(a)-(f) are not “illustrative” of the scope of the Opening Words 

 
82 Canada Post Corp. v Canadian Union of Postal Workers, 2019 SCC 67 at para 52. See also: Vavilov, at paras. 

94 and 122 (“The reviewing court must…read the decision maker’s reasons in light of the history and context of the 

proceedings in which they were rendered”, including “the submissions of the parties”). 
83 Canada Post Corp. v Canadian Union of Postal Workers, 2019 SCC 67 at para 52. 
84 CO Representations, at para 13 (emphasis added), AR, Part III, Vol. III, Tab 28(9), p 86. 
85 IPC Decision, at para 101. See also para 110. 
86 IPC Decision, at para 102 (emphasis added). 

https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp.%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067%20&autocompletePos=1#par52
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par94
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par122
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp.%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp.%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067%20&autocompletePos=1#par52
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par101
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par110
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Exemption (i.e. they do not broaden the Opening Words Exemption to include all analogous 

records), but are instead “expansive” (i.e. they deem or stipulate certain records as exempt even 

though such records might not otherwise fall within the scope of the Opening Words Exemption). 

67. The IPC Decision’s interpretation of the Opening Words Exemption and the role of 

subparagraphs 12(1)(a)-(f) best reflects the text, context, and purpose of s. 12(1), is consistent with 

longstanding IPC precedent on the interpretation of that provision, and is in no way undermined 

by the fact that the British Columbia Court of Appeal took a different approach in the context of a 

different statute in the Aquasource decision. Each of these considerations is discussed below. 

(i) Text 

68. With respect to the text of the Opening Words Exemption, it is well-established that the 

word “includes” in a statute may be used to stipulate or deem that a general category extends to 

certain specific matters that would not otherwise be included (as the IPC concluded with respect 

to s. 12(1)), without modifying the full scope of that category.87  This is the “expansive” approach.  

69. As Laskin J.A. explained in Macartney, legislation may contain the word “including” 

followed by specific examples “either to remove any ambiguity whether these examples are 

included in the general category or to evidence that the general category extends to matters 

otherwise thought to fall outside it”.88 In that case, the relevant statute mandated compensation for 

“pecuniary loss”, then stated that recoverable damages “may include” and provided a list of 

examples that contained categories of compensation with elements of non-pecuniary losses. The 

inclusion of these examples provided compensation for losses that would not otherwise have been 

included in the general category had they not been specifically enumerated.89 This is analogous to 

the IPC’s interpretation of the subparagraphs in s. 12(1) of the Act.  

70. The Appellant’s reliance on the French version of the Act is misplaced. Specifically, the 

Appellant claims that s. 12(1)’s use of “notamment” (as opposed to “y compris”) in the French 

 
87 National Bank of Greece (Canada) v. Katsikonouris, [1990] 2 SCR 1029, at pp 1040-1041; Macartney v Warner 
(2000), 46 OR (3d) 641 (CA), at paras 55-57; Harrison Hydro Project Inc. v British Columbia (Environmental 
Appeal Board), 2018 BCCA 44, at para 60; Sullivan on the Construction of Statutes (6th ed) at §. 4.40 and 8.76, 
CBC BOA, Tab 1 
88 Macartney v Warner (2000), 46 OR (3d) 641 (CA), at para 55 (emphasis added). 
89 Macartney v Warner (2000), 46 OR (3d) 641 (CA), at para 57. 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii92/1990canlii92.pdf
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1#par55
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca44/2018bcca44.html?autocompleteStr=Harrison%20Hydro%20Project%20Inc.%20v.%20British%20Columbia%20(Environmental%20Appeal%20Board)%2C%202018%20BCCA%2044&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca44/2018bcca44.html?autocompleteStr=Harrison%20Hydro%20Project%20Inc.%20v.%20British%20Columbia%20(Environmental%20Appeal%20Board)%2C%202018%20BCCA%2044&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca44/2018bcca44.html?autocompleteStr=Harrison%20Hydro%20Project%20Inc.%20v.%20British%20Columbia%20(Environmental%20Appeal%20Board)%2C%202018%20BCCA%2044&autocompletePos=1#par60
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1#par55
https://www.canlii.org/en/on/onca/doc/2000/2000canlii5629/2000canlii5629.html?autocompleteStr=Macartney%20v.%20Warner%20(2000)%2C%2046%20O.R.%20(3d)%20641%20(C.A.)&autocompletePos=1
https://canlii.ca/t/1fb1h#par57
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version of the Act supports its illustrative reading. As set out above, this argument was also never 

raised before the IPC and ought to be dismissed on this basis alone.  

71. Even if assessed on its merits, however, this argument must fail. The Appellant’s own 

dictionary citations confirm that the word “notamment” also means “including” 90, which does not 

advance the interpretive exercise one way or another. As the majority below correctly observed, 

“the French version of the provision is not conclusive of a particular, proper interpretation of s. 

12(1)” because the definitions of both “notamment” and “y compris” contain “including” and 

therefore “neither rule in nor rule out either interpretive approach”.91 Further, the Appellant’s 

definitions for “y compris” (“containing”; “covering”; “encompassing”; “incorporating”)92 could 

be equally consistent with the Appellant’s “illustrative approach”, and fall well short of necessarily 

demonstrating a legislative intent for the “expanded approach”.   

72. Finally, despite the Appellant’s submissions to the contrary, neither National Bank of 

Greece nor Lavigne suggest that “notamment” indicates a legislative intent for an illustrative 

approach. National Bank of Greece involved an insurance contract; it was not a legislative drafting 

case at all.93  In Lavigne, this Court merely concluded that the word “notamment” — in the context 

of the specific statutory phrase “including, without restricting the generality of the foregoing” — 

did not justify limiting the meaning of the preceding statutory text. 94  The IPC Decision’s 

interpretation similarly does not limit the meaning of the Opening Words Exemption: it expands 

them to include the specific records set out in subparagraphs 12(1)(a)-(f).    

(ii) Context 

73. Turning to the context of the Opening Words Exemption, the Appellant’s illustrative 

approach fails to account for the simple reality that — as the IPC recognized — many of the records 

in subparagraphs 12(1)(a)-(f) plainly do not reveal the substance of deliberations of the Cabinet or 

 
90 Appellant’s Factum, at para 84. 
91 ONCA Decision, at para 56. Before the Court of Appeal, the Appellant relied on a contrast between “notamment” 

and “en autre”. While they have now shifted their argument to focus on “y compris” the effect of their argument is 

the same. 
92 Appellant’s Factum, at para 85. 
93 National Bank of Greece (Canada) v Katsikonouris, [1990] 2 SCR 1029, at p 1035. 
94 Lavigne v Canada, 2002 SCC 53 at paras 53-54. 

https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par56
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii92/1990canlii92.pdf
https://www.canlii.org/en/ca/scc/doc/2002/2002scc53/2002scc53.html?autocompleteStr=Lavigne%20v%20Canada%2C%202002%20SCC%2053&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc53/2002scc53.html?autocompleteStr=Lavigne%20v%20Canada%2C%202002%20SCC%2053&autocompletePos=1#par53
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permit accurate inferences to be drawn about those deliberations. 95  For example, s. 12(1)(a) 

exempts the “agenda” of a Cabinet meeting, which is a document that normally does nothing more 

than list the subject-matters to be discussed, without revealing the substance of any deliberations.96 

Other subparagraphs exempt records related to informal discussions between Ministers without 

requiring any connection to the substance of Cabinet’s deliberations.97 

74. Given the reality that many of the records in subparagraphs 12(1)(a)-(f) do not reveal the 

substance of Cabinet deliberations or permit accurate inferences to be drawn about those 

deliberations, it would be contrary to the principles of statutory interpretation to adopt the 

Appellant’s proposed illustrative approach and broaden the scope of the Opening Words 

Exemption to include all records analogous to those in subparagraphs 12(1)(a)-(f) — regardless of 

whether they actually disclose the substance of Cabinet deliberations. Such a conclusion would 

require ignoring the text of the Opening Words Exemption itself.  

75. Instead, subparagraphs 12(1)(a)-(f) support the IPC’s conclusion that, rather than being 

illustrative, those subparagraphs clarify that specific types of records that might otherwise be 

thought to fall outside the Opening Words Exemption are exempt from disclosure.  

 
95 IPC Decision, at para 102. See also: Div Ct Decision, at para 27. 
96 It is well established that the subject-matter of deliberations generally do not disclose the substance of those 

deliberations: see Order PO-3719 (2017) (ON IPC) at pp 6 and 8; Order PO-3720, 2017 CanLII 26181 (ON IPC) 

at paras 33 and 59 (“although the topics of the records may have been deliberated upon, the substance of the 

deliberations would not be revealed by disclosure of the records”); Order PO-1725, 1999 CanLII 14318 (ON IPC) 

at p 16 (records “describing the subject matter of an item considered or to be considered by Cabinet” would not 

“normally be found to reveal the substance of Cabinet deliberations”); Order PO-2147 (2003) (ON IPC) at p 4 (the 

records “simply report on the project in the most general of terms” and do not include any “[s]pecific information 

regarding the actual work being performed”); Order MO-1344, 2000 CanLII 20983 (ON IPC) at pp 7-8; Order 

F2013-23, 2013 CanLII 52667 (AB OIPC), at para 61 (“the ‘substance’ of deliberations refers to more than merely a 

topic or issue being discussed, in that it refers to the views, advice, recommendations, pros and cons, reasons, 

rationales, etc. that were conveyed and considered in relation to the topic or issue”);  Report 2007-018 (NL IPC), at 

p 13; Order No. FI-19-011, 2019 CanLII 71190 (PE IPC) at para 32; Order 48-1995 (BC IPC) at p 9; British 

Columbia (Attorney General) v. British Columbia (IPC), 2011 BCSC 112, at paras 92-97. 
97 For example, s. 12(1)(d) exempts records “used for or reflecting consultation among ministers of the Crown” and 

s. 12(1)(e) exempts “a record prepared to brief a minister of the Crown in relation to matters that… are the subject of 

consultation among ministers relating to government decisions or the formulation of government policy”. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par102
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par27
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/230720/1/document.do
https://www.canlii.org/en/on/onipc/doc/2017/2017canlii26181/2017canlii26181.html?resultIndex=1
https://www.canlii.org/en/on/onipc/doc/2017/2017canlii26181/2017canlii26181.html?resultIndex=1#par33
https://www.canlii.org/en/on/onipc/doc/2017/2017canlii26181/2017canlii26181.html?resultIndex=1#par59
https://www.canlii.org/en/on/onipc/doc/1999/1999canlii14318/1999canlii14318.pdf
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/131847/1/document.do
https://www.canlii.org/en/on/onipc/doc/2000/2000canlii20983/2000canlii20983.pdf
https://www.canlii.org/en/ab/aboipc/doc/2013/2013canlii52667/2013canlii52667.html?autocompleteStr=2013%20Canlii%2052667&autocompletePos=1
https://www.canlii.org/en/ab/aboipc/doc/2013/2013canlii52667/2013canlii52667.html?autocompleteStr=2013%20Canlii%2052667&autocompletePos=1
https://www.canlii.org/en/ab/aboipc/doc/2013/2013canlii52667/2013canlii52667.html?autocompleteStr=2013%20Canlii%2052667&autocompletePos=1#par61
https://www.oipc.nl.ca/pdfs/Report%202007-018_Town%20of%20Portugal%20Cove-St.%20Philip%27s.pdf
https://www.canlii.org/en/pe/peipc/doc/2019/2019canlii71190/2019canlii71190.html?autocompleteStr=%202019%20CanLII%2071190%20(PE%20IPC)&autocompletePos=1
https://www.canlii.org/en/pe/peipc/doc/2019/2019canlii71190/2019canlii71190.html?autocompleteStr=%202019%20CanLII%2071190%20(PE%20IPC)&autocompletePos=1#par32
https://www.oipc.bc.ca/orders/371
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc112/2011bcsc112.html?autocompleteStr=British%20Columbia%20(Attorney%20General)%20v%20British%20Columbia%20(Information%20and%20Privacy%20Commissioner)%2C%202011%20BCSC%20112&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc112/2011bcsc112.html?autocompleteStr=British%20Columbia%20(Attorney%20General)%20v%20British%20Columbia%20(Information%20and%20Privacy%20Commissioner)%2C%202011%20BCSC%20112&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc112/2011bcsc112.html?autocompleteStr=British%20Columbia%20(Attorney%20General)%20v%20British%20Columbia%20(Information%20and%20Privacy%20Commissioner)%2C%202011%20BCSC%20112&autocompletePos=1#par92
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76. The Newfoundland and Labour freedom of information statute cited by the Appellant  

further undermines its argument in favour of the illustrative approach.98 That statute draws a 

distinction between “a Cabinet record” (defined in a list that is substantially similar to s. 12(1)(a)-

(f)) and “information in a record other than a Cabinet record that would reveal the substance of 

deliberations of Cabinet”.99 This division implies that the prescribed “Cabinet records” may not 

“reveal the substance of deliberations of Cabinet”, but that the Newfoundland Legislature 

nevertheless desired to exclude them from disclosure — a result that is consistent with the IPC’s 

interpretation, and at odds with the illustrative approach.  

(iii) Purpose 

77. Consistent with the purposes of the Act, the IPC reasonably concluded that subparagraphs 

12(1)(a)-(f) offer limited and specific expansions to the Cabinet records exemption. They are not 

a launching pad for automatically exempting any analogous record, regardless of whether that 

record actually meets the test set out in the Opening Words Exemption.100 The IPC’s interpretation 

and application of s. 12(1) also satisfies the purpose of that particular provision — protecting the 

free and frank exchange of views by Cabinet members in the course of deliberations — by focusing 

on whether the record would actually disclose the substance of Cabinet deliberations or permit 

accurate inferences to be drawn regarding such deliberations.   

78. By contrast, the IPC properly recognized that the Appellant’s broad approach to the 

Opening Words Exemption — untethered to any requirement to show the record would disclose 

the substance of Cabinet deliberations — goes well beyond what is needed to achieve the purpose 

of s. 12(1), and seriously undermines the overarching purposes of the Act.101 The Appellant’s 

position on this appeal only serves to confirm this conclusion, as its interpretation of the Opening 

Words Exemption would capture broad swathes of information regardless of any actual linkage to 

the substance of Cabinet deliberations, including “all aspects of Cabinet policy development 

including the preparation of documents for Cabinet, by the Premier or other ministers, and the 

communications and consultations among ministers both inside and outside of formal Cabinet 

 
98 Appellant’s Factum at para 81. 
99 Access to Information and Protection of Privacy Act, 2015, S.N.L. 2015, c. A-1.2, s. 27. 
100 ONCA Decision, at para 52. 
101 IPC Decision, at paras 105, 108, 135. 

https://www.canlii.org/en/nl/laws/stat/snl-2015-c-a-1.2/198106/snl-2015-c-a-1.2.html
https://www.canlii.org/en/nl/laws/stat/snl-2015-c-a-1.2/198106/snl-2015-c-a-1.2.html#sec27
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par52
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par105
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par108
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par135
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meetings”.102 This broad application of the Opening Words Exemption would go far beyond what 

is necessary to serve the purposes of the provision and would undermine the purposes of the Act 

as a whole. The IPC Decision reasonably rejected it. 

(iv) Consistent with precedent 

79. The IPC’s interpretation of s. 12(1) — and its rejection of the “illustrative” approach — is 

consistent with IPC precedent.103 The Divisional Court found that it reflects “settled law”104 and 

the majority below stated that it was “in keeping with a long line of decisions by the IPC”.105  

80. Where a record does not fall within subparagraphs 12(1)(a)-(f), the IPC has always required 

the party seeking to deny access to meet the well-established test for the Opening Words 

Exemption on its own terms. The IPC has never adopted an illustrative approach.  

81. As the majority below correctly recognized: “While previous IPC decisions do not bind 

the IPC in relation to future interpretations of s. 12(1), the IPC’s consistency in its approach to its 

governing statute may be taken as an indicator of the reasonableness of this decision.”106 Indeed, 

if an administrative decision “departs from longstanding practices or established internal 

decisions”, reasonableness requires the decision-maker to justify this departure with cogent 

reasons.107 Thus, had the IPC Decision adopted the Appellant’s “illustrative” interpretation — and 

thereby abandoned decades of IPC practice — he would have needed particularly cogent reasons 

to justify such a drastic break from precedent. In this case, the Appellant never even presented its 

“illustrative” argument to the IPC, much less provided sufficient reasons that would explain or 

justify such a departure from the IPC’s longstanding approach to the Opening Words Exemption. 

 
102 Appellant’s Factum, at para 122 (emphasis in original). 
103 For example, in Order PO-1725, 1999 the IPC rejected the argument that records should be exempt because they 

are analogous to an “agenda” in s. 12(1)(a), and instead applied the test in the Opening Words Exemption (and 

ultimately exempted the records on that basis). In Order P-22 (1988) (ON IPC), Commissioner Linden found that 

subparagraphs 12(1)(a)-(f) set out records that are “deemed to qualify as subject to the Cabinet records exemption, 

regardless of whether they meet the definition found in the introductory text of subsection 12(1)”. 
104 Div Ct Decision, at para 27. 
105 ONCA Decision, at para 44. 
106 ONCA Decision, at para 49. 
107 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at para 131. 

https://decisions.ipc.on.ca/ipc-cipvp/orders/en/130752/1/document.do
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/127934/1/document.do
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par27
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par44
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#49
https://canlii.ca/t/j46kb
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html?autocompleteStr=Canada%20(Minister%20of%20Citizenship%20and%20Immigration)%20v.%20Vavilov%2C%202019%20SCC%2065&autocompletePos=1#par131
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82. At best, the Appellant’s arguments — many of which were raised only for the first time on 

judicial review and on appeal — point to the ambiguity of the term “including”, as found by the 

majority below.108 In circumstances where the word “including” may be reasonably interpreted in 

two senses, the administrative decision-maker is entitled to select either one of those 

interpretations.109 Even assuming that the “illustrative” interpretation of the word “including” in 

the Opening Words Exemption is reasonable (which the CBC does not accept, for the reasons 

outlined above), that does not make the IPC’s interpretation unreasonable.  

83. The IPC adopted and transparently explained his preference for an interpretation of the 

Opening Words Exemption that reflects its text, statutory context (including its subparagraphs), 

the purpose of s. 12(1), the overarching purposes of the Act, and longstanding IPC precedent. As 

the majority below put it, the IPC provided “a reasoned explanation for the interpretation adopted 

that is alive to the text, context and purpose of the provision”.110 The IPC Decision is reasonable. 

(v) Aquasource does not undermine the IPC Decision’s reasonableness 

84. The Appellant leans heavily on the British Columnia Court of Appeal’s decision in 

Aquasource111 in support of its “illustrative” approach and its argument that the IPC Decision is 

unreasonable. For a number of reasons, however, Aquasource does not support this conclusion.  

85. First, the “body of information” approach in Aquasource is a distinct outlier: as far as the 

Appellant is aware, it has not been followed by any commissioner or court outside of B.C. In fact, 

many commissioners and courts have explicitly declined to follow Aquasource.112  

86. Second, there is no true inconsistency between the IPC’s longstanding approach to the 

Opening Words Exemption and Aquasource. The different tests can be explained by the differently 

 
108 ONCA Decision, at para 50. 
109 Harrison Hydro Project Inc. v British Columbia (Environmental Appeal Board), 2018 BCCA 44, at para 61; 

ONCA Decision, at para 51.  See also McLean v. British Columbia (Securities Commission), 2013 SCC 67, at 

paras 32-33 and 40 (“..[U]nder reasonableness review, we defer to any reasonable interpretation adopted by an 

administrative decision-maker, even if other reasonable interpretations may exist” (emphasis in original)).   
110 ONCA Decision, at para 51. 
111 Aquasource Ltd v British Columbia (Freedom of Information and Protection of Privacy Commissioner) 
(1998), 58 BCLR (3d) 61 (CA) [“Aquasource”]. 
112 O’Connor v Nova Scotia, 2001 NSCA 132 at paras 88, 90, 95; Order No. FI-19-011, 2019 CanLII 71190 (PE 
IPC)  at paras 23-24; Newfoundland and Labrador (Innovation, Trade and Rural Development) (Re), 2008 
CanLII 31395 (NL IPC), at paras 39, 61;  Lethbridge (City) (Re), 2013 CanLII 52667 (AB OIPC), at paras 59-61. 
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https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca44/2018bcca44.html?autocompleteStr=Harrison%20Hydro%20Project%20Inc.%20v.%20British%20Columbia%20(Environmental%20Appeal%20Board)%2C%202018%20BCCA%2044&autocompletePos=1
https://canlii.ca/t/hq5l0#par61
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par51
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html?autocompleteStr=McLean%20v.%20British%20Columbia%20(Securities%20Commission)%2C%202013%20SCC%2067&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html?autocompleteStr=McLean%20v.%20British%20Columbia%20(Securities%20Commission)%2C%202013%20SCC%2067&autocompletePos=1#par32
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html?autocompleteStr=McLean%20v.%20British%20Columbia%20(Securities%20Commission)%2C%202013%20SCC%2067&autocompletePos=1#par40
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worded exemptions. In Aquasource, the Court considered the exemption in s. 12(1) of B.C.’s 

Freedom of Information and Protection of Privacy Act (“B.C. Act”) which states:  

The head of a public body must refuse to disclose to an applicant 
information that would reveal the substance of deliberations of the 
Executive Council or any of its committees, including any advice, 
recommendations, policy considerations or draft legislation or 
regulations submitted or prepared for submission to the Executive 
Council or any of its committees.113 

87. Rather than the exemptions in s. 12(1)(a)-(f) of the Act, s. 12(1) of the B.C. Act contains 

fewer and broader exemptions — including ones covered in entirely different sections of the Act114 

— and qualifies all of them with the phrase “submitted or prepared for submission” to Cabinet. In 

other words, the statutory provision in Aquasource can be read as expressly focusing on 

information that will be submitted to Cabinet. The court specifically relied on these aspects of the 

statute in adopting the “body of information” approach.115 By contrast, the Act at issue here is 

structured differently and does not focus on the body of information to be submitted to Cabinet. 

88. Further, the purposes of the two statutes are different. As outlined above, a purpose of the 

Act is that “necessary exemptions from the right of access should be limited and specific”116 — a 

clear marker of legislative intent to narrowly restrict exemptions from a general right of access.  

The B.C. Act contains no such provision and its purposes regarding exemptions are defined less 

restrictively. Its purposes include to “make public bodies more accountable to the public and to 

protect personal privacy by”, inter alia, “specifying limited exceptions to the right of access”.117 

89. Third, the B.C. court applied a different standard of review. As Aquasource was decided 

almost a quarter century ago, the court employed the now-outdated “pragmatic and functional 

approach” to select the correctness standard in reviewing the commissioner’s interpretation of the 

legislation.118 By contrast, according to this Court’s more recent articulation of the law of judicial 

review in Vavilov, the reasonableness standard applies to the IPC Decision.  

 
113 R.S.B.C. 1996, c. 165 (“B.C. Act”) (emphasis added). 
114 For example, the Act addresses exemptions over “advice” and “recommendations” in s. 13. 
115 Aquasource, supra note 111, at para 39. 
116 Act, s. 1(a)(ii). 
117 B.C. Act, s. 2(1)(c). 
118 Aquasource, supra note 111, at para 28. 

https://canlii.ca/t/55g0d
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/197612/rsbc-1996-c-165.html#sec13
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html#par39
https://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/197612/rsbc-1996-c-165.html#sec2
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html#par28
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90. As a result, there is serious doubt as to whether Aquasource would be decided the same 

way today, applying the current approach to administrative law. The commissioner in Aquasource 

relied on earlier decisions of the Ontario IPC to conclude that “disclosure of a record would 

‘reveal’ the substance of deliberations if it would permit the drawing of accurate inferences with 

respect to the substance of those deliberations”119. This is the same ‘accurate inferences’ test that 

the IPC adopted in this case and the majority below found was reasonable. The court in Aquasource 

may well have reached the same conclusion had it applied the same reasonableness standard.  

91. Finally, even if the IPC had adopted the approach from Aquasource — interpreting s. 12(1) 

of the Act to include the “body of information” that Cabinet considered — it would not have 

changed the result in this case. That is because the IPC found, as a matter of fact, that even if 

Aquasource did apply, the Letters do not constitute part of “the body of information which Cabinet 

considered”. 120 This is not surprising: again, there was no evidence that the Letters, or their 

contents, were discussed at any Cabinet meeting, were distributed to Cabinet as a whole, were 

tabled or even generally made available for discussion, or would be placed before Cabinet in future 

Cabinet meetings.121 By contrast, in Aquasource, “the senior policy analyst who prepared the 

document testified that the submission had been prepared at the request of Cabinet” and that it 

been discussed by Cabinet members at a Cabinet committee meeting.122 

92. In short, Aquasource does not assist the Appellant in its argument that the IPC’s preferred 

interpretation of the Opening Words Exemption is unreasonable. Even if it did, the IPC’s factual 

findings confirm that he would have reached the same result applying the Aquasource test. 

D. THE IPC REASONABLY DISTINGUISHED BETWEEN THE “SUBSTANCE” 
AND “OUTCOMES” OF DELIBERATIONS IN THIS CASE 

93. The Appellant also argues that the IPC Decision was unreasonable because it drew a 

distinction between the “substance of deliberations”, which are exempt under the Opening Words 

Exemption, and the “outcomes” of those deliberations, which may not be. This argument 

mischaracterizes the IPC Decision’s reasoning on this issue, fails to account for the well-

 
119 Aquasource, supra note 111, at para 36. 
120 IPC Decision, at para 117. 
121 IPC Decision, at paras 113-114. 
122 Aquasource, supra note 111, at para 9. 

https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html#par36
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par117
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par113
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html#par9
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established substance/outcomes distinction and relies on a position not advanced before the IPC. 

At bottom, the IPC Decision’s treatment of the substance/outcome divide is one driven mainly by 

evidentiary considerations and falls well within the bounds of reasonableness. 

(i) IPC reasonably distinguished between substance and outcomes on these facts 

94. The IPC did not exclude every outcome in every case from the Opening Words Exemption. 

As the Divisional Court explained, “the characterization of something as an ‘outcome’ should not 

be understood necessarily to mean that disclosure of the thing cannot be revelatory of the 

‘substance of deliberations’”.123 Any record, including an “outcome”, may still be exempt under 

the Opening Words Exemption if it would reveal (or permit accurate inferences to be drawn 

regarding) the substance of deliberations. 124  In this case, however, the IPC found that “the 

‘outcome’ of the Premier’s Letters did not, as a matter of fact and based on the evidence, disclose 

the substance of any deliberations of the Premier or of Cabinet.”125 This fact-based conclusion was 

entirely reasonable based on the record before the IPC.  

95. Four further points confirm the reasonableness of the IPC’s approach on this issue.  

96. First, as the IPC recognized126, a general distinction between the substance and outcome 

of deliberations — and a recognition that the outcome of deliberations is normally found not to 

reveal their substance — is well supported by the IPC’s own jurisprudence,127 as well as the 

jurisprudence in other provinces.128 

 
123 Div Ct Decision, at para 25 (emphasis in original). 
124 IPC Decision, at para 101. 
125 Div Ct Decision, at para 25 (emphasis added).  See also IPC Decision, at para 132. 
126 IPC Decision, at paras 133-134. 
127 See, eg, Order MO-1344, 2000 CanLII 20983 (ON IPC) at pp 10-11; Order M-1160, 1998 CanLII 14374 (ON 

IPC) at p 3.  As the IPC recognized, these and other decisions interpret “substance of deliberations” in the context of 

s 6(1)(b) of the Municipal Freedom of Information and Protection of Privacy Act, RSO 1990, c M.56 (“MFIPPA”). 

Courts have recognized the similarities between the Act and MFIPPA, and held that they ought to be interpreted 

harmoniously: see Cash Converters Canada Inc. v Oshawa (City), 2007 ONCA 502, at para 30 (FIPPA and 

MFIPPA share the same purposes); Ottawa (City) v Ontario (Information and Privacy Commissioner), 2010 

ONSC 6835 (Div. Ct.), at para 25 (“MFIPPA was modelled on FIPPA and has virtually identical language”); David 

v Information and Privacy Commissioner Ontario, 2006 CanLII 36618 (Ont. Div. Ct.), at para 16. 
128 Order F12-02,2012 CanLII (BC IPC) at paras 8-10; Order F10-19, 2010 CanLII (BC IPC) at para 8; Order 
F11-04, 2011 CanI (BC IPC)at paras 29 and 38; Order F2013-23, 2013 CanLII 52667 (AB OIPC) at paras 61, 64. 

https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par25
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par101
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par25
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par132
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par133
https://www.canlii.org/en/on/onipc/doc/2000/2000canlii20983/2000canlii20983.pdf
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/130787/1/document.do
https://www.canlii.org/en/on/onca/doc/2007/2007onca502/2007onca502.html?autocompleteStr=Cash%20Converters%20Canada%20Inc.%20v.%20Oshawa%20(City)%2C%202007%20ONCA%20502&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2007/2007onca502/2007onca502.html?autocompleteStr=Cash%20Converters%20Canada%20Inc.%20v.%20Oshawa%20(City)%2C%202007%20ONCA%20502&autocompletePos=1#par30
https://www.canlii.org/en/on/onscdc/doc/2010/2010onsc6835/2010onsc6835.html
https://www.canlii.org/en/on/onscdc/doc/2010/2010onsc6835/2010onsc6835.html#par25
https://www.canlii.org/en/on/onscdc/doc/2006/2006canlii36618/2006canlii36618.html?autocompleteStr=David%20v.%20Information%20and%20Privacy%20Commissioner%20Ontario%2C%202006%20CanLII%2036618&autocompletePos=1
https://www.canlii.org/en/on/onscdc/doc/2006/2006canlii36618/2006canlii36618.html?autocompleteStr=David%20v.%20Information%20and%20Privacy%20Commissioner%20Ontario%2C%202006%20CanLII%2036618&autocompletePos=1
https://www.canlii.org/en/on/onscdc/doc/2006/2006canlii36618/2006canlii36618.html?autocompleteStr=David%20v.%20Information%20and%20Privacy%20Commissioner%20Ontario%2C%202006%20CanLII%2036618&autocompletePos=1#par16
https://www.canlii.org/en/bc/bcipc/doc/2012/2012bcipc2/2012bcipc2.html?autocompleteStr=Provincial%20Health%20Services%20Authority%20(Re)%2C%202012%20BCIPC%202%20(CanLII)&autocompletePos=1
https://www.canlii.org/en/bc/bcipc/doc/2012/2012bcipc2/2012bcipc2.html?autocompleteStr=Provincial%20Health%20Services%20Authority%20(Re)%2C%202012%20BCIPC%202%20(CanLII)&autocompletePos=1#par8
https://www.canlii.org/en/bc/bcipc/doc/2010/2010bcipc30/2010bcipc30.html?autocompleteStr=Board%20of%20Education%20of%20School%20District%20No.%2049%20(Re)%2C%202010%20BCIPC%2030%20(CanLII)&autocompletePos=1
https://www.canlii.org/en/bc/bcipc/doc/2010/2010bcipc30/2010bcipc30.html?autocompleteStr=Board%20of%20Education%20of%20School%20District%20No.%2049%20(Re)%2C%202010%20BCIPC%2030%20(CanLII)&autocompletePos=1#par8
https://www.canlii.org/en/bc/bcipc/doc/2011/2011bcipc4/2011bcipc4.html?autocompleteStr=Board%20of%20Education%20of%20School%2C%20District%20No.%2039%20(Re)%2C%202011%20BCIPC%204%20(CanLII)&autocompletePos=1
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https://www.canlii.org/en/bc/bcipc/doc/2011/2011bcipc4/2011bcipc4.html?autocompleteStr=Board%20of%20Education%20of%20School%2C%20District%20No.%2039%20(Re)%2C%202011%20BCIPC%204%20(CanLII)&autocompletePos=1#par29
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97. Second, the general distinction between the substance and outcome of deliberations was 

grounded in the CO’s own accepted definition of the term “substance of deliberations” before the 

IPC. The CO defined “deliberations” to include “the act or process of deliberating, the act of 

weighing and examining the reasons for and against a contemplated act or course of conduct or a 

choice of acts and means” — a definition that notably excludes the “choice” or outcome itself.129  

98. Third, the IPC found that the CO’s attempt to effectively jettison the distinction between 

substance and outcome of deliberations would undermine the purposes of the Act.130 

99. Fourth, while this is not a case about the cabinet secrecy convention, the IPC Decision’s 

approach is consistent with and supported by the scope of that convention. As the Appellant’s own 

authorities explain, the convention “does not protect the substantive secrets of the cabinet; rather, 

it protects the processes whereby ministers arrive at decisions. That is all it protects.” That is why 

the convention traditionally permits the secretary to the Cabinet to inform any future government 

of Cabinet decisions, but not the opinions of individual ministers. 131  Accordingly, it is not 

necessary for the Opening Words Exemption to automatically exempt every “outcome” of 

Cabinet’s (or the Premier’s) deliberative processes to preserve cabinet confidentiality. 

(ii) Sections 12(1)(a) and 18(1)(g) support the IPC Decision 

100. On this appeal, the Appellant argues that the IPC Decision was unreasonable for failing to 

consider s. 12(1)(a), which exempts “an agenda, minute, or other record of the deliberations or 

decisions” of Cabinet, because the CO “subsequently further relied upon subsection (a)”.132 As 

pointed out above, that is inaccurate:  the CO’s actual statement in its sur-reply representations 

before the IPC reaffirmed that it was “not relying specifically on subsection 12(1)(a), but rather 

on the introductory wording of subsection 12(1)”.133   

101. At best, then, the Appellant’s position must be premised on its preferred illustrative 

interpretation of s. 12(1), whereby a record of a “decision” of Cabinet is exempt, and thus any 

 
129 CO Representations, at para 15, AR, Part III, Vol. III, Tab 28(9), p 86. 
130 IPC Decision, at para 135. 
131 D’Ombrain, Nicolas. “Cabinet Secrecy” (2004) 47:3 Canadian Public Administration 332, Appellant’s Book of 
Authorities, Tab 8, pp 135-36. 
132 Appellant’s Factum, at para 93. 
133 CO Sur-reply Representations, at para 19 (emphasis added), AR, Part III, Vol. III, Tab 28(21), p 265. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par135
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broadly analogous record must also be automatically exempt, regardless of whether it meets the 

test in the Opening Words Exemption. But if the IPC’s expansive interpretation is reasonable, then 

the Appellant’s arguments based on the illustrative approach are of little moment.134  

102. In any event, the IPC did address and reject the CO’s main argument before it, which was 

that the Letters should be analogized to an “agenda” (not a “decision”) under s. 12(1)(a).135  In so 

doing, the IPC relied on its prior decision in PO-1725, a case that the CO put before him and cited 

as “authoritative” precedent.136 The IPC Decision explained that s. 12(1)(a) refers to “a specific 

record, created as an official document of Cabinet Office”, such as “agendas” and “minutes”.137 

Applying the principles of statutory interpretation, the phrase “other record of…decisions” ought 

to be given a meaning restricted to the same class, i.e. specific documents made or taken at a 

meeting of the Executive Council or its committees.138 The Letters do not fall within this narrow 

class, which is presumably why the CO never sought to exempt the Letters under s. 12(1)(a). 

103. In fact, the language of s. 12(1)(a) only strengthens the conclusion that the phrase “reveal 

the substance of deliberations” in the Opening Words Exemption is not intended to capture all 

outcomes related to the formulation of government policy. The IPC Decision recognized that had 

this been the legislature’s intent, then it could have drafted the text accordingly.139 Instead, the 

legislature limited the Opening Words Exemption to the “substance of deliberations” and 

exempted only “record[s] of…decisions” made at meetings of Cabinet or its committees. 

 
134 See: ONCA Decision, at para 64. 
135 CO Reply Representations at para 13, AR, Part III, Vol. III, Tab 28(9), p 86; CO Sur-Reply Representations at 
para 12, AR, Part III, Vol. III, Tab 28(21), p 264. 
136 CO Sur-Reply Representations at para 36, AR, Part III, Vol. III, Tab 28(21), p 270. 
137 IPC Decision at paras 99-101, citing Order PO-1725, 1999 CanLII 14318 (ON IPC), at p 16. See also: Order 

PO-3501, 2015 CanLII 37260 (ON IPC) at para 25. 
138 Sullivan on the Construction of Statutes (6th ed), at §. 8.64-8.65, CBC Book of Authorities (“CBC BOA”), Tab 

1; National Bank of Greece v. Katsikonouris, [1990] 2 SCR 1029, at p 1040.  For example, formal decisions of 

Cabinet are recorded in minutes of council, which are then placed in an order in council: see Rowe and Collins, 

“What Is the Constitution of a Province?” in C. Dunn (ed.), Provinces, 3rd ed (University of Toronto Press: 2015) at 

p 300, CBC BOA, Tab 2. 
139 IPC Decision, at para 104. See Sullivan on the Construction of Statutes (6th ed) at paras 8.89-8.99, CBC BOA, 

Tab 1.  Elsewhere, the Act makes express reference to the “results” of certain processes (ss. 13(2)(h), 18(1)(h), 

18(2)).   
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https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdecisions.ipc.on.ca%2Fipc-cipvp%2Forders%2Fen%2F130752%2F1%2Fdocument.do&data=05%7C01%7CJustinS%40stockwoods.ca%7Cc09296e32f54401caaad08dac8dff294%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043161419759360%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=foNSnAZoYme18u1aZRmfhUdSZSeZT%2FveBRKyB140VGs%3D&reserved=0
https://canlii.ca/t/gjvj1
https://canlii.ca/t/gjvj1
https://canlii.ca/t/gjvj1#par25
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii92/1990canlii92.pdf
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par104
https://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec13
https://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec18
https://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec18
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104. For the first time, the Appellant relies on Order P-1137 in analogizing various records to a 

“record of the decision” of Cabinet.140 This case was never put before the IPC or any level of court 

below. It contains no analysis on the “decision” issue, offers no real description of the “record” in 

question, and confusingly does not appear to grant any exemption based on s. 12(1)(a).141 The 

better case for comparative purposes is PO-1725, which the CO cited as “authoritative” precedent 

and which reflects the same approach to s. 12(1)(a) taken by the IPC in the present case.142 The 

IPC reasonably relied upon PO-1725 in reaching his decision.143 

105. The Appellant also relies on s. 18(1)(g) of the Act in support of its position that the Opening 

Words Exemption should be interpreted more broadly.144 The IPC rejected this argument, noting 

that s. 18(1)(g) does not apply and explaining that “[i]t cannot be inferred from this provision, as 

Cabinet Office suggests, that the ‘subject matter’ of a policy issue before Cabinet is protected 

merely because it arises at an early stage of the deliberative process.”145 As the Divisional Court 

put it, “the IPC recognized that this section was designed to serve a different purpose than s. 

12(1).”146 Again, the fact that s. 12(1) specifically focuses on the substance of deliberations, rather 

than using the language found in s. 18(1)(g), only serves to support the IPC’s interpretation.  

E. THE IPC DID NOT CONDUCT A FREESTANDING BALANCING TEST 

106. The Appellant asserts that the IPC “injected” a “balancing test” into s. 12(1), without 

clearly explaining how or where this occurred.147 That is because it did not occur.  All the IPC did 

was to recognize the balance struck by the legislature in its drafting of the Opening Words 

Exemption, given the overall purposes of the Act.  The Appellant’s position is also based on the 

false premise that O’Connor reflects a different test than the one applied by the IPC. 

 
140 Appellant’s Factum, at para 90. 
141 Order P-1137, 1996 CanLII 7358 at p 18 and Appendix “A” 
142 CO Sur-Reply Representations, at para 36, AR, Part III, Vol. III, Tab 28(21), p 270. 
143 IPC Decision, at para 100. 
144 Appellant’s Factum, at paras 91-92.  Section 18(1)(g) exempts “information including the proposed plans, 

policies or projects of an institution where the disclosure could reasonably be expected to result in premature 

disclosure of a pending policy decision or undue financial benefit or loss to a person”. 
145 IPC Decision, at para 110. 
146 Div Ct Decision, at para 28. 
147 Appellant’s Factum, at para 105. 

https://www.canlii.org/en/on/onipc/doc/1996/1996canlii7358/1996canlii7358.pdf
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par100
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par110
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par28
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(i) IPC reasonably recognized the balance struck by legislature 

107. To the extent that the Appellant is arguing, as it did in the courts below, that the IPC 

conducted some sort of freestanding balancing test under the Opening Words Exemption, that 

never occurred. Again, the IPC applied the longstanding test for the Opening Words Exemption 

that both parties agreed on. At no point did the IPC “balance” the risk of the Letters disclosing 

Cabinet deliberations against any other public interest. 

108. All the IPC did here — as the Nova Scotia Court of Appeal did in O’Connor148 — was 

recognize that any interpretation of the Opening Words Exemption had to “appropriately balanc[e] 

the competing interests at stake”.149 In other words, the interpretive exercise had to reflect the 

balance struck by the legislature in drafting the statutory text, given the different statutory 

objectives.150 This Court has used similar language when interpreting the Act, explaining that “[a]ll 

Canadian access to information statutes balance access to government information with the 

protection of other interests that would be adversely affected by otherwise unbridled disclosure of 

such information”.151 It would have been unreasonable for the IPC not to identify and balance the 

relevant statutory objectives in his interpretation.152 

109. As such, the Appellant’s focus on the differences between the Act and Nova Scotia’s 

equivalent statute is a red herring. Again, the IPC cited O’Connor for the basic proposition that 

the Cabinet records exemptions must account for competing statutory purposes, being “the right 

of the public to be informed and its right to be governed by elected representatives free to frankly 

express perhaps unpopular views protected by traditional Cabinet confidentiality from captious 

criticism”.153 This statement captures the very tension between the Act’s overall purposes and the 

specific purposes of s. 12(1) that the Appellant relies on in this case.154 As the majority of the 

Court of Appeal recognized, there is “no error in the IPC’s reference to these general observations 

by the Nova Scotia Court of Appeal in O’Connor as part of its analysis.”155 

 
148 O'Connor v. Nova Scotia, 2001 NSCA 132. 
149 IPC Decision, at para 97. 
150 ONCA Decision, at para 82. 
151 John Doe v. Ontario (Finance), 2014 SCC 36, at para 2 (emphasis added).  
152 See, for example, Canada Post Corp. v Canadian Union of Postal Workers, 2019 SCC 67 at para 54. 
153 IPC Decision, at para 97, citing O'Connor v. Nova Scotia, 2001 NSCA 132 at para 1. 
154 Appellant’s Factum, at paras 53-61. 
155 ONCA Decision at para 84. 

https://canlii.ca/t/1f8qz
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par97
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par82
https://www.canlii.org/en/ca/scc/doc/2014/2014scc36/2014scc36.html?autocompleteStr=John%20Doe%20v%20Ontario%20(Finance)%2C%202014%20SCC%2036&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2014/2014scc36/2014scc36.html?autocompleteStr=John%20Doe%20v%20Ontario%20(Finance)%2C%202014%20SCC%2036&autocompletePos=2#par2
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp.%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html?autocompleteStr=Canada%20Post%20Corp.%20v%20Canadian%20Union%20of%20Postal%20Workers%2C%202019%20SCC%2067%20&autocompletePos=1#par54
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par97
https://canlii.ca/t/1f8qz
https://www.canlii.org/en/ns/nsca/doc/2001/2001nsca132/2001nsca132.html?autocompleteStr=O%E2%80%99Connor%20v%20Nova%20Scotia%2C%202001%20NSCA%20132&autocompletePos=1#par1
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par84
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(ii) Exclusion of s. 12(1) from the “override” supports a narrower interpretation 

110. One difference between the Act and the Nova Scotia statute that the Appellant focuses on 

— and is a reoccurring theme throughout its submissions — is that s. 12(1) is not subject to the 

“public interest override” in s. 23 of the Act. The Appellant argues that this somehow puts s. 12(1) 

on a higher plane than other exemptions and supports a broader interpretation of its scope.  

111. No court, or IPC decision, has ever adopted such an approach. Nor does the statutory text 

support it: the overarching purpose of ensuring exemptions are “necessary… limited and specific” 

applies to s. 12(1), as it applies to all other exemptions in the Act.  In fact, this Court’s jurisprudence 

supports the conclusion that s. 12(1)’s exclusion from the public interest override provision only 

bolsters the need for an appropriately narrow interpretation of the Opening Words Exemption. In 

Merck Frosst, this Court found that the legislative intention to ascribe “a narrower ambit” for an 

exemption under the federal Access to Information Act was “reinforced by the fact that the… 

exemption is not subject to the public interest override in s. 20(6)”.156 The same is true in this case.    

112. Without the backstop of a public interest override, the Appellant’s position would impose 

a sweeping, mandatory exemption that (absent Cabinet consent) would require denying access to 

any record analogous to those in subparagraphs 12(1)(a)-(f) — regardless of whether those records 

actually disclose the substance of Cabinet deliberations. This extraordinary expansion in the scope 

of the Opening Words Exemption is untethered to the words of that provision, incompatible with 

the broader purposes of the Act, and goes well beyond what is required to ensure Cabinet members 

can exchange free and frank views in the course of Cabinet meetings. 

(iii) O’Connor applies the same test as the Ontario IPC jurisprudence 

113. The Appellant attempts to characterize the IPC Decision as adopting and applying the so-

called “O’Connor approach”. However, a more accurate characterization would be that in 

O’Connor, the Nova Scotia Court of Appeal chose to follow the IPC’s longstanding approach to 

the Opening Words Exemption — one that long predated the O’Connor decision.  

114. More specifically, O’Connor adopts the “accurate inferences” test for the Cabinet records 

exemption in Nova Scotia’s access to information statute: a record will qualify for exemption if 

 
156 Merck Frosst Canada Ltd. v Canada (Health), 2012 SCC 3, at para 106 (emphasis added). 

https://canlii.ca/t/fpvd1
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the context or other information would permit accurate inferences to be drawn as to the actual 

deliberations of Cabinet. 157 As set out above, and as recognized by both courts below,158 the IPC 

has been applying this test consistently for over 30 years.159 As a result, there can be no argument 

that the IPC erred by adopting a test from Nova Scotia: the test was originally derived from the 

IPC’s jurisprudence to begin with. 

F. THE IPC DID NOT REQUIRE DELIBERATIONS BY CABINET AS A WHOLE 

115. The Appellant argues that the IPC erred by requiring evidence that the Letters were 

discussed by Cabinet “as a whole” in order to qualify for the Opening Words Exemption, and 

thereby failed to properly account for the special role of the Premier in Cabinet.160 

116. The IPC did no such thing. As the Divisional Court recognized, the Appellant is 

misconstruing findings made by the IPC as the legal test applied by him.161 The IPC did find that 

there was no evidence before him that the Letters were “the basis for discussions by Cabinet as a 

whole” or “distributed to Cabinet as a whole”162 — but these were only some of several findings 

the IPC made on this issue.163 At no point does the IPC state or suggest that the test under the 

Opening Words Exemption required a record to be discussed by Cabinet “as a whole”. 

117. The Appellant also incorrectly claims that the IPC Decision does not adequately appreciate 

the unique role of the Premier. As the majority below recognized, the IPC accepted the CO’s 

position on the Premier’s constitutional role and his indivisibility from Cabinet, relying on the 

same case the CO adduced as being authoritative (Order PO-1725). 164 In particular, the IPC 

 
157 O'Connor v Nova Scotia, 2001 NSCA 132 at para 92.  The court drew the “accurate inferences” language from 

the B.C. commissioner’s decision that was under review in Aquasource, which was adopted from prior decisions of 

the Ontario IPC: Aquasource, supra note 111, at para 36. 
158 Div Ct Decision, at para 27; ONCA Decision, at para 46. 
159 See supra note 76. 
160 Appellant’s Factum, at para. 116. 
161 Div Ct Decision, at paras. 42, 46. 
162 IPC Decision, at paras 113-114. 
163 See, for e.g., IPC Decision, at paras 113 (Letters were not Cabinet submission), 114 (no evidence that any 

specific content was discussed), 115 (Letters do not reveal “any views, opinions, thoughts, ideas and concerns 

expressed by Cabinet members”), and 124 (Letters akin to policy platforms). 
164 ONCA Decision, at paras 69, 71; IPC Decision at paras 129-131. 

https://canlii.ca/t/1f8qz
https://www.canlii.org/en/ns/nsca/doc/2001/2001nsca132/2001nsca132.html?autocompleteStr=O%E2%80%99Connor%20v%20Nova%20Scotia%2C%202001%20NSCA%20132&autocompletePos=1#par92
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html
https://www.canlii.org/en/bc/bcca/doc/1998/1998canlii6444/1998canlii6444.html#par36
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par27
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par46
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par113
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par113
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par114
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par115
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par124
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par69
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par71
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par129


-33- 

 

accepted that the Premier’s deliberations could be exempt under s. 12(1).165 As the majority below 

stated, “the issue for the IPC was not whether records which disclose the deliberations of the 

Premier are caught by the exclusion under s. 12(1)” — because the IPC accepted that they are — 

“but rather whether the Letters and the agenda constitute sufficient evidence that the deliberations 

of the Premier would be revealed by disclosure of the Letters”.166 

118. All the IPC did was to conclude that the CO had failed to meet the test for the exemption 

in this case. This is an evidentiary matter. The IPC distinguished this case from PO-1725 on the 

facts, recognizing that the records at issue in PO-1725 — entries in the electronic calendar database 

maintained by one of the most senior staff in the Premier’s office that “provided a roadmap 

revealing how and why policy choices were made by the Premier”167 — “differ significantly” from 

the Letters.168 Unlike the records in PO-1725, the Letters “would not provide any insight into the 

deliberative considerations or consultative process by which the Premier arrived at them”.169 Both 

the Divisional Court and majority in the court below found the IPC was reasonable to distinguish 

PO-1725 from this case, based on the different records at issue.170 

119. Ultimately, as with the rest of his decision, the IPC’s conclusion that the Letters do not 

disclose the Premier’s deliberations is a narrow one that was driven by the particular facts and 

evidentiary record in the present case. There is no dispute over the Premier’s constitutional role or 

his relationship with Cabinet. Again, the IPC accepted the CO’s position on these issues.  

120. The Appellant also now claims that the IPC erred by failing to interpret the Opening Words 

Exemption consistently with subparagraphs 12(1)(b), (d), and (e). At no point before the IPC did 

the CO even refer to subparagraphs 12(1)(d) or (e) (and made only fleeting reference to 

subparagraph 12(1)(b) in sur-reply171). The CO made no argument that the Letters qualified for 

exemption under any of these subparagraphs. On this basis alone, this argument should not be 

entertained, nor can these provisions render the IPC Decision unreasonable.  

 
165 IPC Decision, at paras 131-132. 
166 ONCA Decision, at para 72. See also: ONCA Decision, at para 69. 
167 IPC Decision, at para 130. 
168 IPC Decision, at para 132.  
169 IPC Decision, at para 132. 
170 Div Ct Decision, at para 31; ONCA Decision, at para 75. 
171 CO Sur-reply Submissions, at para 14, AR, Part III, Vol. III, Tab 28(21), p 264. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par131
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par72
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par69
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par130
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par132
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par132
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par31
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html?autocompleteStr=Ontario%20(Attorney%20General)%20v%20Ontario%20(Information%20and%20Privacy%20Commissioner)%2C%202022%20ONCA%2074&autocompletePos=1#par75
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121. In any event, this argument is without merit. The Appellant’s submissions fail to explain 

how the IPC Decision is inconsistent with these subparagraphs. As outlined above, the IPC did 

interpret the Opening Words Exemption in light of subparagraphs 12(1)(a)-(f), recognizing that 

these types of records were specifically enumerated “because they do not obviously reveal the 

substance of deliberations of the Executive Council.” 172  He also specifically considered 

subparagraphs (b), (d), and (e), as context to inform his interpretation of the term “substance of 

deliberations” in the Opening Words Exemption.173 

122. Further, the Appellant’s new arguments are founded on its assertion that the Letters are 

analogous to records covered by s. 12(1)(d) as they reflect the “issues and options” the Premier is 

considering.174 These assertions run directly contrary to the CO’s submissions before the IPC175, 

as well as IPC’s factual findings in this case. Specifically, the IPC found that the Letters: “do not 

reflect or reveal the substance of any meetings, discussions or consultations or the issues and 

options considered by the Premier bearing on policy making and priority setting. …. [D]isclosure 

of the policy initiatives in the mandate letters would not provide any insight into the deliberative 

considerations or consultative process by which the Premier arrived at them…”.176 There was also 

no evidence before the IPC that any part of the Letters would serve as the basis for future 

“consultations among Ministers” — and, in fact, no submissions made by the CO in relation to s. 

12(d) at all. The IPC cannot be faulted for failing to grant an exemption based on a provision that 

nobody raised before him.  

123. Finally, the Appellant asserts that the Letters would be used as the basis for discussions 

and deliberations by Cabinet going forward. Again, these arguments directly contradict the IPC’s 

factual findings, which were that “numerous policy initiatives could be implemented without 

returning to Cabinet for review or approval”. 177 In addition, the matters that would return to 

 
172 IPC Decision, at paras 102 and 104. 
173 IPC Decision, at para 104. 
174 Appellant’s Factum at para 125. 
175 CO Representations at para 43, AR, Part III, Vol. III, Tab 28(9), p 97 (describing the Letters as “the culmination 

of an extensive deliberative process ... and reflect [the Premier’s] determination ... of the priorities of the new 

government.”). 
176 IPC Decision, at para 132 (emphasis added). 
177 IPC Decision, at para 118 (emphasis added). 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par102
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par104
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par104
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par132
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par118
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Cabinet for discussion would be “in relation to proposals or other materials yet to be developed”.178 

The IPC accepted that such future proposals/materials may well be exempt from disclosure, if and 

when they are developed.179 However, the IPC reasonably determined that the Letters should not 

be exempt based on the hypothetical possibility that some unspecified issues raised in them might 

return to Cabinet in some other form for future discussion — recognizing that the Appellant’s 

position does not accord with the legislature’s use of the term “would reveal” in the Opening 

Words Exemption, runs contrary to the purposes of the Act and s. 12(1), and would mark a 

significant departure from the IPC’s s. 12(1) jurisprudence.180 

G. THE IPC DID NOT ESTABLISH A HEIGHTENED TEST REQUIRING 
“ACTUAL DELIBERATIONS AT A SPECIFIC MEETING” 

124. Despite an express invitation to provide the IPC with “documents and other evidence” to 

support the CO’s position181, all that the CO produced was the Letters themselves and a single, 

heavily-redacted agenda from the Initial Cabinet Meeting.  

125. At most, the agenda suggests that the Letters were distributed to their recipient Cabinet 

ministers at the Initial Cabinet Meeting — nothing more.  Even the CO’s submissions before the 

IPC were vague and equivocal on whether the Letters or their contents were discussed by Cabinet, 

going no further than to say “it would be reasonable to expect that the Premier’s key messages 

would have been discussed with Cabinet”.182 

126. The IPC concluded that this meagre record did not meet the test in the Opening Words 

Exemption. Rather than grapple with this key factual finding head-on, the Appellant raises a series 

of arguments that mischaracterize the IPC’s reasoning on the evidentiary issues, and seeks to raise 

new arguments that should not be entertained and in any event fail on their merits. 

 
178 IPC Decision, at para 122 (emphasis added). 
179 IPC Decision, at para 122. 
180 IPC Decision, at paras 116-122. See also Order PO-2707, 2008 CanLII 46557 (ON IPC) at p 14; Order PO-

2919, 2010 CanLII 61014 (ON IPC) at p 8 (“The fact that records were prepared for a budget proposal that may end 

up with Cabinet or may have been included in the documentation provided to Cabinet is not enough.  The evidence 

provided by the Ministry is too vague and fails to meet the evidentiary standard”). 
181 Letter from the Commissioner to Cabinet Office dated November 7, 2018, AR, Part III, Vol. III, Tab 28(7), p. 61. 
182 CO Representations, at para 45, AR, Part III, Vol. III, Tab 28 (9), p 98. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par122
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par122
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par116
https://www.canlii.org/en/on/onipc/doc/2008/2008canlii46557/2008canlii46557.pdf
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/133639/1/document.do
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/133639/1/document.do
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(i) IPC Decision turned on the thin evidentiary basis before him 

127. Such a thin evidentiary record as put before the IPC in this case has never sustained an 

argument that records would disclose the substance of deliberations of Cabinet. Invariably, more 

is required to demonstrate the necessary linkage between the records and the substance of Cabinet 

deliberations. Where an institution has failed to establish an evidentiary link between the records 

in question and the substance of Cabinet deliberations, the records have been disclosed.183 In 

previous cases, institutions successfully resisting access have: 

(a) adduced affidavit evidence attesting to the fact that records were discussed by 

Cabinet in the course of its deliberations, or explaining other relevant context184; 

(b) established that the records at issue were marked “Cabinet confidential” and were 

discussed and approved by a Cabinet committee185; or  

(c) established that parts of the records at issue were reviewed by several ministers and 

were incorporated into submissions put before various Cabinet committees186, or 

were “substantially similar” to submissions put before a Cabinet committee.187 

128. The Appellant’s suggestion that it was not possible to adduce such evidence in this case 

due to the oath of Cabinet secrecy is wrong. One need look no further than the long line of cases 

where evidence in support of a s. 12(1) claim has been adduced to see that this is so. To be clear, 

sworn evidence from a Cabinet minister is not required: the IPC accepts evidence (including 

hearsay) in unsworn form, and allows for such evidence to be transmitted confidentially (i.e. 

without granting the requester access).188 The IPC acted reasonably in finding that something more 

 
183 See, for example, Order PO-2707, 2008 CanLII 46557 (ON IPC) at p 14 (“the Ministry did not provide evidence 

of a more specific and detailed plan” to submit the material to Cabinet); Order PO-2919, 2010 CanLII 61014 (ON 

IPC) at pp 8-9 (the fact that records were prepared for further material that “may end up with Cabinet… is too vague 

and fails to meet the evidentiary standard of proof required”). 
184 See, for example, Order P-311, 1992 CanLII 4176 (ON IPC) at pp 3ff; Order PO-1725, 1999 CanLII 14318 
(ON IPC), at p 16; Order PO-2857, 2009 CanLII 73274 (ON IPC) at pp 3, 6, 8-9. 
185 See, for example, Order PO-3977, 2019 CanLII 75679 (ON IPC) at paras 33-35, 37. 
186 See, for example, Order P-226, 1991 CanLII 4020 (ON IPC), at p 7. 
187 See, for example, Order PO-2147 (2003) (ON IPC) at p 2; Order PO-2160, 2003 CanLII 53911 (ON IPC) at pp 
4-5. 
188 See: the IPC’s Code of Procedure, Practice Direction No. 7. 

https://www.canlii.org/en/on/onipc/doc/2008/2008canlii46557/2008canlii46557.pdf
https://www.canlii.org/en/on/onipc/doc/2010/2010canlii61014/2010canlii61014.pdf
https://www.canlii.org/en/on/onipc/doc/1992/1992canlii4175/1992canlii4175.pdf
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdecisions.ipc.on.ca%2Fipc-cipvp%2Forders%2Fen%2F130752%2F1%2Fdocument.do&data=05%7C01%7CJustinS%40stockwoods.ca%7Cc09296e32f54401caaad08dac8dff294%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043161419759360%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=foNSnAZoYme18u1aZRmfhUdSZSeZT%2FveBRKyB140VGs%3D&reserved=0
https://www.canlii.org/en/on/onipc/doc/2009/2009canlii73274/2009canlii73274.pdf
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii75679/2019canlii75679.html
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii75679/2019canlii75679.html#par33
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii75679/2019canlii75679.html#par37
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F1991%2F1991canlii4020%2F1991canlii4020.pdf&data=05%7C01%7CJustinS%40stockwoods.ca%7Cc09296e32f54401caaad08dac8dff294%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043161419759360%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=cAiT%2FL9NrMJgnog0HNFsli13MTZ3vvjWodMd8mb9m8A%3D&reserved=0
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/131847/1/document.do
https://www.canlii.org/en/on/onipc/doc/2003/2003canlii53911/2003canlii53911.pdf
https://www.ipc.on.ca/wp-content/uploads/Resources/pd-07-e-rev.pdf
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was required meet the accurate inferences test in s. 12(1) apart from a single redacted agenda, the 

Letters themselves and the CO’s equivocal submissions about Cabinet discussions.189  

(ii) IPC did not require “actual deliberations at a specific Cabinet meeting” 

129. The Appellant also claims that the IPC imposed an unreasonable test requiring proof of 

“actual deliberations at a specific Cabinet meeting” for records that do not fall within the 

subparagraphs of s. 12(1), and in particular that the use of the words “actual” and “specific” 

somehow connote a higher evidentiary burden.  

130. The language the Appellant attacks is taken, verbatim, from PO-1725. This reflects a rather 

remarkable change in position, considering that it was the CO itself that urged the IPC to rely on 

PO-1725, characterizing it as the “authoritative” precedent.190 

131. In any case, this argument is a red herring. As the Divisional Court properly concluded, the 

IPC “expressly recognized” that the formulation from Order PO-1725 “was not the test”.191 The 

IPC uses the PO-1725 formulation of the test for the Opening Words Exemption and the 

Appellant’s formulation interchangeably throughout the IPC Decision.192 Most importantly, no 

aspect of the IPC Decision turned on whether “actual” deliberations occurred at a “specific” 

Cabinet meeting. The IPC Decision was driven by the lack of evidence the Letters would disclose 

the substance of any deliberations at any Cabinet meeting (past or future). 

132. The Appellant further asserts that the IPC erred in requiring evidence of “actual 

discussions”.193 He did no such thing. The Appellant has again conflated a finding of the IPC — 

that there was no evidence that “any specific contents of the letters were actually the subject of the 

 
189 IPC Decision, at paras 95, 114. 
190 CO Sur-reply Representations, at para 36, AR, Part III, Vol. III, Tab 28(21), p 270. 
191 Div Ct Decision, at para 47. 
192 For example, the IPC Decision states that the Opening Words Exemption requires evidence that disclosure 

“would reveal, or at a minimum, permit accurate inferences to be drawn concerning the substance of future Cabinet 

deliberations”:  see IPC Decision, at para 121.  This is virtually identical to the formulation used in the CO’s 

submissions before the IPC:  see CO Representations, at paras 17, 54, 65, AR, Part III, Vol. III, Tab 28(9), pp 87, 

101 and 104.  See also: IPC Decision, at para 10 (“where disclosure of the record would reveal the substance of 

deliberations of Cabinet or its committees, or where disclosure would permit the drawing of accurate inferences with 

respect to these deliberations”). 
193 Appellant’s Factum, at para 128. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par95
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par114
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par47
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par121
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par10
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deliberations of Cabinet”194 — with the legal test that he applied. This finding was made in 

response to the CO’s vague submission that “it would be reasonable to expect” that the Letters 

“would have” been discussed in the Initial Cabinet Meeting.195 It was one of the IPC’s many 

findings along the route to his ultimate conclusion that the Letters would not reveal, nor permit 

accurate inferences to be drawn regarding, the substance of Cabinet’s deliberations. At no point 

did the IPC set “actual discussions” as the test to meet under the Opening Words Exemption. 

(iii) No automatic exemption for documents listed on a Cabinet agenda 

133. The Appellant seeks to draw a distinction between the applicable test under the Opening 

Words Exemption for “records not placed on a Cabinet agenda or submitted to Cabinet” and 

documents that were placed on a Cabinet agenda, such that the latter require no evidence 

establishing a “linkage” between the records and Cabinet deliberations.196  

134. On this point, the Appellant must rely solely on the argument that the Letters were on a 

Cabinet agenda. That is because, despite the Appellant’s suggestions to the contrary, the Letters 

were never “submitted to Cabinet”. Again, the IPC found no evidence, or even a claim, that the 

Letters were tabled for discussion by Cabinet, or even made available for discussion197, and 

expressly rejected the contention that the Letters were “Cabinet submissions” or were intended to 

serve that purpose.198 At most, the Letters were provided to individual ministers.199 

135. The Appellant’s position also contradicts the CO’s position before the IPC, which 

conceded that to meet the test, “the institution must demonstrate a linkage between the content of 

the record and the actual substance of Cabinet deliberations.”200 The Appellant now argues that 

there is no need to demonstrate a linkage for items placed on a Cabinet agenda.201  

136.  The Appellant’s argument is further undermined by its acknowledgement of the 

appropriate test under s. 12(1) as “whether the record would reveal the substance of deliberations 

 
194 IPC Decision, at para 114. 
195 IPC Decision, at para 114. 
196 Appellant’s Factum, at para 130. 
197 IPC Decision at para 114.  
198 IPC Decision at para 113. 
199 Div Ct Decision, at paras 38-39. 
200 CO Representations, at para 17, AR, Part III|, Vol. III, Tab 28(9), p 87. 
201 Appellant’s Factum, at para 130. 

https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par114
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par114
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par114
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par113
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5085/2020onsc5085.html#par38
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or whether it would permit the drawing of accurate inferences with respect to Cabinet 

deliberations”.202 That test is inconsistent with an automatic and wholesale exemption for items 

listed on a Cabinet agenda, without further inquiry. No prior IPC case adopts such an approach. 

The cases the Appellant cites only serve to confirm that careful attention must be paid to the 

evidence and circumstances in a particular case before finding that an exemption applies.203 

137. Quite apart from the fact that there is no evidence the Letters were submitted to or generally 

made available to Cabinet, the proposition that any record placed before Cabinet automatically 

falls within the Opening Words Exemption is also unreasonable. It ignores the words “substance 

of deliberations” in the Opening Words Exemption and runs contrary to the purposes of the Act 

and the exemption by providing a means of shielding vast swathes of documents from public view 

— even if those documents are never the subject of Cabinet deliberations at all.  

138. That is not to say the fact of records being put before Cabinet is irrelevant to the Opening 

Words Exemption analysis. Following prior IPC jurisprudence, the IPC Decision accepts that 

“evidence of a document actually having been placed before Cabinet provides strong but not 

necessarily determinative evidence that disclosing its content could reveal the substance of 

deliberations.” Ultimately, however, an institution must “provide evidence establishing a linkage 

between the content of a record and the substance of Cabinet deliberations.”204 The IPC reasonably 

concluded that the CO’s single, redacted agenda fell short of this bar. 

139. The Appellant also argues that the IPC Decision creates an absurdity because the Letters 

are not protected under the Opening Words Exemption whereas Cabinet “agendas” are protected 

under subparagraph 12(1)(a).205 There is no absurdity here: as the IPC explained, the Legislature 

meant for certain specific records to be exempt under subparagraphs 12(1)(a)-(f), even if they do 

not reveal the substance of Cabinet’s deliberations. The IPC recognized that, unlike Cabinet 

 
202 Appellant’s Factum, at para 129. 
203 Appellant’s Factum at FN210. See, for example, Order PO-2417, 2005 CanLII 56533 (ON IPC) at pp 3-4 . See 
also Order F12-07, 2012 CanLII (BC IPC) at paras 15- 16; Order F2010-015, 2010 CanLII 98621 (AB OIPC) at 
para 23; Order PO- 3128, 2012 CanLII 69049 (ON IPC) at paras 30-32; and Order PO-2989, 2011 CanLII 53345 
(ON IPC) at p 5; Order P-514, 1993 CanLII 4838 (ON IPC) at pp 4-5; Order P-803, 1994 CanLII 6722 (ON IPC) 
at pp 1-2. 
204 IPC Decision, at para 96. 
205 Appellant’s Factum, at para 134. 

https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F2005%2F2005canlii56533%2F2005canlii56533.pdf&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=2HG8JIqI5%2Fb4HXfmGluSK%2BLrqVxHnLnn4bZPnZlWSsg%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fbc%2Fbcipc%2Fdoc%2F2012%2F2012bcipc10%2F2012bcipc10.html&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=7nUwhchmO0bG%2BGseLsP82qjBEX2kKLM6BmFAiWyVG3E%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcanlii.ca%2Ft%2Ffr5r8%23par15&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=4IuXZ%2BuqJbhkk6MdTAUTHZCvbOCSPi%2FmxvcSHIidBTs%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fab%2Faboipc%2Fdoc%2F2010%2F2010canlii98621%2F2010canlii98621.html&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=8IBMgtw1Pr%2FyI1FZD0WtDFeXruCIXXIsbEdMLNhXvvw%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fab%2Faboipc%2Fdoc%2F2010%2F2010canlii98621%2F2010canlii98621.html%23par23&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=CW9KsgvO8A00FwBS4LazmqxVu207sxvMxHALmu4nDuY%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F2012%2F2012canlii69049%2F2012canlii69049.html&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=E2h0FE4SZlWKFwgHmULlQvgFXBbixO8JvdboC7rWwJk%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcanlii.ca%2Ft%2Fftqnb%23par30&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=qED%2BOlckfYZTI0qQQwOqpw8rsWVVCLXmX%2BFnFQroJUI%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F2011%2F2011canlii53345%2F2011canlii53345.pdf&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=vbtZkk%2Bt66R2JojKuBkzUOex4A8n%2BJPhwyfc%2FRJYaFA%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F1993%2F1993canlii4838%2F1993canlii4838.pdf&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=vjVrC7OTaCikT9cVfm5NNP09HK30PApPncHtGjWB3lg%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonipc%2Fdoc%2F1994%2F1994canlii6722%2F1994canlii6722.pdf&data=05%7C01%7CClaudiaM%40stockwoods.ca%7C0efdc4f8a4104faa952808dac8d50d8c%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C638043114626663115%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=N%2BtDdE6bLUowTSbTtjKglmKvnvQ8hNWT1NMEy7aCQN0%3D&reserved=0
https://www.canlii.org/en/on/onipc/doc/2019/2019canlii76037/2019canlii76037.html#par96


-40- 

 

agendas, the Letters were not singled out for such treatment and thus any exemption needs to be 

established under the test in the Opening Words Exemption.206  

140. In the end, the Appellant has provided no basis to interfere with the IPC Decision. The IPC 

identified the correct legal principles — including longstanding IPC precedent on the Opening 

Words Exemption accepted by both parties — and applied them to the interpretation of s. 12(1). 

He carefully reviewed the record and the submissions before him and explained the basis for his 

decision.207 His interpretation was justified in light of the legal and factual constraints bearing 

upon his decisions, including the text of s. 12(1), the purposes of the Act and the provision, and 

the submissions of the parties. The IPC Decision falls well within the bounds of reasonableness. 

PART IV - SUBMISSIONS CONCERNING COSTS  

141. CBC seeks its costs against the Appellant in accordance with the tariff set out in Schedule 

B to the Rules of the Supreme Court of Canada.208 

PART V - ORDER OR ORDERS SOUGHT  

142. CBC requests that the appeal be dismissed.  

PART VI - SUBMISSIONS ON CASE SENSITIVITY 

143. CBC accepts the Appellant’s suggestions regarding confidentiality and sealing orders 

following the decision of this Court. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 21ST DAY OF NOVEMBER, 2022 
 

  
 Justin Safayeni and Spencer Bass 

Stockwoods LLP 
 
Dustin Milligan 
CBC Legal Services 
 
Lawyers for the Respondent, 
Canadian Broadcasting Corporation 

 
206 IPC Decision, at para 103. See also: Div Ct Decision, at para 26. 
207 Div Ct Reasons, at para 55. 
208 S.O.R. 2002-156. 
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https://www.canlii.org/en/ca/laws/regu/sor-2002-156/latest/sor-2002-156.html?autocompleteStr=S.O.R.%202002-156&autocompletePos=1
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Freedom of Information and Protection of 
Privacy Act 

R.S.O. 1990, CHAPTER F.31 

Purposes 
 
1 The purposes of this Act are, 
 

(a) to provide a right of access to 
information under the control of 
institutions in accordance with the 
principles that, 

 
(i) information should be 
available to the public, 

 
(ii) necessary exemptions from 
the right of access should be 
limited and specific, and 

 
(iii) decisions on the disclosure 
of government information 
should be reviewed 
independently of government; 

… 
 
Cabinet records 
 
12 (1) A head shall refuse to disclose a record 
where the disclosure would reveal the 
substance of deliberations of the Executive 
Council or its committees, including, 
 

(a) an agenda, minute or other record 
of the deliberations or decisions of the 
Executive Council or its committees; 

 
(b) a record containing policy options 
or recommendations submitted, or 
prepared for submission, to the 
Executive Council or its committees; 

 
(c) a record that does not contain 
policy options or recommendations 
referred to in clause (b) and that does 
contain background explanations or 

Loi sur l’accès à l’information et la 
protection de la vie privée 

L.R.O. 1990, CHAPITRE F.31 

Objets 
 
1 La présente loi a pour objets : 
 

a) de procurer un droit d’accès à 
l’information régie par une institution 
conformément aux principes suivants : 

 
(i) l’information doit être 
accessible au public, 

 
(ii) les exceptions au droit 
d’accès doivent être limitées et 
précises, 

 
(iii) les décisions relatives à la 
divulgation de l’information 
ayant trait au gouvernement 
devraient faire l’objet d’un 
examen indépendant du 
gouvernement; 

… 
 
Documents du Conseil exécutif 
 
12 (1) La personne responsable refuse de 
divulguer un document qui aurait pour effet 
de révéler l’objet des délibérations du Conseil 
exécutif ou de ses comités, notamment : 
 

(a) l’ordre du jour, le procès-verbal ou 
un autre relevé des délibérations ou 
des décisions du Conseil exécutif ou 
de ses comités; 

 
(b) le document qui relate un choix de 
politiques ou des recommandations 
qui ont été ou qui seront présentées au 
Conseil exécutif ou à ses comités; 

 
(c) le document qui ne relate pas le 
choix de politiques ou les 
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analyses of problems submitted, or 
prepared for submission, to the 
Executive Council or its committees 
for their consideration in making 
decisions, before those decisions are 
made and implemented; 

 
(d) a record used for or reflecting 
consultation among ministers of the 
Crown on matters relating to the 
making of government decisions or 
the formulation of government policy; 

 
(e) a record prepared to brief a 
minister of the Crown in relation to 
matters that are before or are proposed 
to be brought before the Executive 
Council or its committees, or are the 
subject of consultations among 
ministers relating to government 
decisions or the formulation of 
government policy; and 

 
(f) draft legislation or regulations.  
R.S.O. 1990, c. F.31, s. 12 (1). 

 
… 
 
Policy advice or recommendations 
 
13 (1)The head of a public body may refuse to 
disclose to an applicant information that 
would reveal advice or recommendations 
developed by or for a public body or a 
minister. 
 
… 
 
 
 
 
 
 
 
 
 

recommandations visées à l’alinéa b) 
mais qui contient les données de base 
ou les études menées sur certaines 
questions qui ont été ou qui seront 
présentées au Conseil exécutif ou à ses 
comités comme guides dans 
l’élaboration de leurs décisions avant 
que ces décisions ne soient prises ou 
mises à effet; 

 
(d) le document consulté ou qui est le 
fruit d’une consultation entre ministres 
de la Couronne sur des questions 
reliées à l’élaboration de décisions 
gouvernementales ou à la formulation 
de politiques gouvernementales; 

 
(e) le document destiné à un ministre 
de la Couronne et qui concerne des 
questions qui ont été ou qui seront 
présentées au Conseil exécutif ou à ses 
comités ou qui font l’objet d’une 
consultation entre les ministres 
relativement aux décisions 
gouvernementales ou à la formulation 
des politiques gouvernementales; 

 
(f) les projets de loi ou de règlement.  
L.R.O. 1990, chap. F.31, par. 12 (1). 

 
… 
 
Conseils au gouvernement 
 
13 (1) La personne responsable peut refuser 
de divulguer un document qui aurait pour 
effet de révéler les conseils ou les 
recommandations émanant d’un 
fonctionnaire, d’une personne employée par 
une institution ou d’un expert-conseil dont les 
services ont été retenus par cette 
institution.  L.R.O. 1990, chap. F.31, par. 13 
(1). 
 
… 
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Burden of proof 

53 Where a head refuses access to a record or 
a part of a record, the burden of proof that the 
record or the part falls within one of the 
specified exemptions in this Act lies upon the 
head.  R.S.O. 1990, c. F.31, s.53. 

 

Fardeau de la preuve 

53 Lorsque la personne responsable refuse 
l’accès à la totalité ou à une partie d’un 
document, c’est à elle que revient le fardeau 
de prouver que ce dernier constitue une 
exception précisée par la présente loi. L.R.O. 
1990, chap. F.31, art. 53. 

 
  
 
 

Access to Information Act 
R.S.C., 1985, c. A-1 

 
Mandate letters 
 
73 The Prime Minister shall cause to be 
published in electronic form any letter or 
revised letter in which he or she establishes 
the mandate of any other minister within 30 
days after the issuance of the letter or revised 
letter. 

 
 

Loi sur l’accès à l’information 
L.R.C. (1985), ch. A-1 

 
Lettres de mandat 
 
73 Le premier ministre fait publier sur support 
électronique les lettres — originales ou 
révisées — exposant les mandats qu’il confie 
aux autres ministres dans les trente jours 
suivant leur communication à l’intéressé. 

 
 
 
 

The Freedom of Information and 
Protection of Privacy Act 

C.C.S.M. c. F175 
 
Records available without an application 
 
76(1) The head of a public body may specify 
records or categories of records that are in the 
custody or under the control of the public 
body and that are available to the public 
without an application for access under this 
Act. 
 

 
 
 

Loi sur l'accès à l'information et la 
protection de la vie privée 

C.P.L.M. c. F175 
 
Demande non nécessaire 
 
76(1) Le responsable d'un organisme public 
peut indiquer les documents ou les catégories 
de documents qui relèvent de l'organisme et 
qui sont mis à la disposition du public sans 
qu'il soit nécessaire de présenter une demande 
de communication sous le régime de la 
présente loi. 
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Access to Information and Protection of Privacy Act,  
2015, SNL 2015, c A-1.2 

 
Cabinet confidences 
 
27. (1) In this section, "cabinet record" means 
 

(a)  advice, recommendations or policy considerations submitted or prepared for 
submission to the Cabinet; 

 
(b)  draft legislation or regulations submitted or prepared for submission to the 
Cabinet; 

 
(c)  a memorandum, the purpose of which is to present proposals or recommendations 
to the Cabinet; 

 
(d)  a discussion paper, policy analysis, proposal, advice or briefing material prepared 
for Cabinet, excluding the sections of these records that are factual or background 
material; 

 
(e)  an agenda, minute or other record of Cabinet recording deliberations or decisions 
of the Cabinet; 

 
(f)  a record used for or which reflects communications or discussions among 
ministers on matters relating to the making of government decisions or the formulation 
of government policy; 

 
(g)  a record created for or by a minister for the purpose of briefing that minister on a 
matter for the Cabinet; 

 
(h)  a record created during the process of developing or preparing a submission for 
the Cabinet; and 

 
(i)  that portion of a record which contains information about the contents of a record 

within a class of information referred to in paragraphs (a) to (h). 
 
(2)  The head of a public body shall refuse to disclose to an applicant 
 
             (a)  a cabinet record; or 
 

(b)  information in a record other than a cabinet record that would reveal the substance 
of deliberations of Cabinet. 
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Freedom of Information and Protection of Privacy Act 
RSBC 1996, CHAPTER 165 

 
Purposes of this Act 
 
2(1) The purposes of this Act are to make public bodies more accountable to the public and to 
protect personal privacy by 
 

(a)giving the public a right of access to records, 
 

(b)giving individuals a right of access to, and a right to request correction of, personal 
information about themselves, 

 
(c)specifying limited exceptions to the right of access, 

 
… 

Cabinet and local public body confidences 
12   (1) The head of a public body must refuse to disclose to an applicant information that 
would reveal the substance of deliberations of the Executive Council or any of its committees, 
including any advice, recommendations, policy considerations or draft legislation or 
regulations submitted or prepared for submission to the Executive Council or any of its 
committees. 
(2)  Subsection (1) does not apply to 

(a)information in a record that has been in existence for 15 or more years, 
(b)information in a record of a decision made by the Executive Council or any of its 
committees on an appeal under an Act, or 
(c)information in a record the purpose of which is to present background explanations 
or analysis to the Executive Council or any of its committees for its consideration in 
making a decision if 

(i)the decision has been made public, 
(ii)the decision has been implemented, or 
(iii)5 or more years have passed since the decision was made or considered. 

(3)  The head of a local public body may refuse to disclose to an applicant information that 
would reveal 

(a)a draft of a resolution, bylaw or other legal instrument by which the local public 
body acts or a draft of a private Bill, or 
(b)the substance of deliberations of a meeting of its elected officials or of its governing 
body or a committee of its governing body, if an Act or a regulation under this Act 
authorizes the holding of that meeting in the absence of the public. 
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(4)  Subsection (3) does not apply if 
(a)the draft of the resolution, bylaw, other legal instrument or private Bill or the 
subject matter of the deliberations has been considered in a meeting open to the public, 
or 
(b)the information referred to in that subsection is in a record that has been in 
existence for 15 or more years. 

(5)  The Lieutenant Governor in Council by regulation may designate a committee for the 
purposes of this section. 
(6)  A committee may be designated under subsection (5) only if 

(a)the Lieutenant Governor in Council considers that 
(i)the deliberations of the committee relate to the deliberations of the Executive 
Council, and 
(ii)the committee exercises functions of the Executive Council, and 

(b)at least 1/3 of the members of the committee are members of the Executive Council. 
(7)  In subsections (1) and (2), "committee" includes a committee designated under 
subsection (5). 
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