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PART I – OVERVIEW AND FACTS 
1. The Attorney General for Ontario (“Ontario”) appeals from the decision of the Ontario 

Court of Appeal (“OCA”), dated January 26, 2022. The Majority of the OCA dismissed Ontario’s 

appeal of the Divisional Court decision, dated August 27, 2020, which dismissed Ontario’s judicial 

review of Order PO-3973 made by the former Information and Privacy Commissioner, Brian 

Beamish (“IPC”), on July 15, 2019. In Order PO-3973, the IPC ordered Ontario’s Cabinet Office 

to disclose to the requester, the Canadian Broadcasting Corporation (“CBC”), twenty-three 

mandate letters prepared on a confidential basis by Premier Doug Ford for each of his Cabinet 

ministers shortly after the June 2018 election (“Letters”). 

Overview 
2. This appeal will be this Honourable Court’s first opportunity to address the scope of a 

Cabinet records exemption in a provincial freedom of information statute. It raises issues of public 

importance regarding the nature of Cabinet deliberations and records that would reveal the 

“substance of deliberations” of Cabinet, the role of the Premier and Cabinet in a Westminster model 

of responsible government and respect for legislative intent; and specifically, raises the question of 

whether confidential communications in respect of policy initiatives and development prepared by 

the Premier of Ontario for his Cabinet ministers protected under the Cabinet records exemption 

(“Exemption”) in Ontario’s Freedom of Information and Protection of Privacy Act1 (“Act”)? 

3. The Letters contain policy priorities and initiatives that were developed by the Premier in 

his unique role as First Minister for each of his Cabinet ministers that will be required to return to 

Cabinet for further discussion, approval and implementation. They include the Premier’s strategic 

advice, opinion, instruction, guidance and direction to each Cabinet minister to assist them in 

carrying out their ministerial duties and responsibilities. The Letters were placed on a Cabinet 

agenda (“Agenda”) and distributed to each Cabinet minister at a Cabinet meeting that took place 

on July 11, 2018 (“initial meeting”).2 Their disclosure, given their significance to the policy 

development and decision-making process of Cabinet, and information contained within them, 

would reveal the substance of deliberations and deliberative process of the Premier and Cabinet. 

                                                 
1 Freedom of Information and Protection of Privacy Act, RSO 1990, c F31 (“FIPPA”). 
2 This was the third meeting of Cabinet after the formation of the new government in June 2018. 

https://canlii.ca/t/55g5b
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4. The CBC made a request for the Letters under the Act. Cabinet Office (“CO”) refused to 

disclose the Letters and relied upon the opening words of the Exemption found in s12(1) of the 

Act. Section 12(1) provides that a head shall refuse to disclose a record “where the disclosure 

would reveal the substance of deliberations of the Executive Council or its committees, 

including…”  Section 12(1) is followed by subsections (a) to (f) which list specific types of Cabinet 

records exempted from disclosure, such as: agendas, decisions, or minutes of Cabinet deliberations 

(s12(1)(a)) and records reflecting ministerial consultations relating to the formulation of 

government policy (s12(1)(d)). 

5. The IPC ordered the disclosure of the Letters and took a narrow and restrictive approach to 

its interpretation of “substance of deliberations” found in s12(1) that was unreasonable and 

inconsistent with the purposes of the Act and Exemption.  

6. The IPC also made multiple, unreasonable errors in statutory interpretation that resulted in 

an unreasonable narrowing of the scope of the “substance of deliberations” in s12(1):  

a. The IPC erred in rejecting the British Columbia Court of Appeal’s (“BCCA”) approach to 

interpreting the “substance of deliberations” in their Freedom of Information and Privacy 

Act3 (“BC Act”), as described in Aquasource Ltd v The Freedom of Information and 

Protection of Privacy Commissioner4 (“Aquasource Approach”), when ss12(1)(a) to (f) are 

illustrative of the types of records that would “reveal the substance of deliberations” of 

Cabinet; 

b. The IPC erred in concluding that “outcomes” or “topics” of the Premier’s deliberations 

would not reveal the substance of his and Cabinet’s deliberations, despite records of decisions 

and topics on a Cabinet agenda being protected by s12(1)(a) in the Act;  

c. The IPC erred in adopting the Nova Scotia Court of Appeal’s (“NSCA”) approach to 

interpreting the “substance of deliberations” in their Freedom of Information and Protection 

of Privacy Act5 (“Nova Scotia Act”), as described in O’Connor v Nova Scotia6 (“O’Connor 

                                                 
3 RSBC 1996, c 165 (“BC Act”). 
4 Aquasource Ltd v Freedom of Information and Protection of Privacy Commissioner for the 
Province of British Columbia, 1998 CanLII 6444 (BC CA), [1999] 6 WWR 1 (“Aquasource”). 
5 SNS 1993, c 5 (“Nova Scotia Act”). 
6 O’Connor v Nova Scotia, 2001 NSCA 132 (“O’Connor”). 

https://canlii.ca/t/55g0d
https://canlii.ca/t/1dxsx
https://canlii.ca/t/53gt1
https://canlii.ca/t/1f8qz
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Approach”), given the differences between the Act and the Nova Scotia Act, and erred in 

reading the purpose of the Act inconsistently with the purpose of the Exemption; and 

d. The IPC erred in interpreting “deliberations” narrowly to require evidence of deliberations 

by Cabinet “as a whole,” when the Premier’s deliberations as First Minister in establishing 

the policy priorities of Cabinet are indivisible from the deliberations of Cabinet “as a whole.” 

7. The IPC also unreasonably applied a heightened test for s12(1) of “actual deliberations at 

a specific Cabinet meeting” that is not required by the Act. 

8. The overarching purpose of the Act is to facilitate democracy and improve the workings of 

government, subject to necessary exemptions that reflect important public policies which the 

Legislature has deemed to warrant exemption from public disclosure.7  The overarching purpose 

of the Exemption is to “establish a robust and well-protected sphere of confidentiality within which 

Cabinet can function effectively…that is consistent with the established conventions and traditions 

of Cabinet government.”8  

9. Cabinet confidentiality, along with candour and solidarity, are fundamental to the 

Westminster system of government where responsible ministers collectively decide government 

policy. Broadly protecting confidential communications between Cabinet ministers on matters of 

policy development and decision-making from premature disclosure is necessary to the proper 

functioning of Cabinet and what the Legislature intended to be protected under the Act. 

10. The IPC’s narrow and restrictive interpretation of “substance of deliberations” is an 

unwarranted incursion into the functioning of Cabinet that has parsed the Exemption down to an 

“irreducible core of actual communications at the Cabinet table”9 that will fundamentally change 

how Cabinet ministers communicate with each other. For this, and all the following reasons to be 

                                                 
7 Dagg v Canada (Minister of Finance), 1997 CanLII (SCC) at paras 61 and 63, [1997] 2 SCR 
403 (“Dagg”); Williams, D. Carlton,  Public Government for Private People: The Report of the 
Commission on Freedom of Information and Individual Privacy, Vol II (Toronto: Ministry of 
Government Services, 1980) at 77-79, 277 (“Williams Report”) [Book of Authorities (“BoA”), 
Tab 20]. 
8 Ontario (Attorney General) v Ontario (Information and Privacy Commissioner), 2022 ONCA 
74 at para 149 (“OCA Decision”). 
9 Ibid at para 198. 

https://canlii.ca/t/1fr0r
https://canlii.ca/t/jm1dr
https://canlii.ca/t/jm1dr
https://canlii.ca/t/jm1dr#par149
https://www.canlii.org/en/on/onca/doc/2022/2022onca74/2022onca74.html#par198
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discussed, Ontario respectfully submits that the IPC’s decision was unreasonable and the Majority 

of the OCA erred in finding that it was not. 

Facts 
i. The Legislative Scheme 

11. The overarching purposes of the Act are to “facilitate democracy” and to “improve the 

workings of government,”10 subject to necessary exemptions that reflect important public policies 

which warrant their exemption from disclosure.11  The Exemption was enacted as a necessary 

exemption to protect the efficacy and candour of Cabinet deliberations.12  It is a mandatory 

exemption not subject to s23 (“public interest override”) of the Act. These features indicate its 

importance relative to other specific and limited exemptions in the Act. 

12. The Exemption prohibits disclosure of records that would reveal the “substance of 

deliberations” of Cabinet and specific types of Cabinet records listed in subsections (a) to (f). 

Cabinet Records 
12 (1) A head shall refuse to disclose a record where the disclosure would reveal the 
substance of deliberations of the Executive Council or its committees, including: 

a. an agenda, minute or other record of the deliberations or decisions of the 
Executive Council or its committees; 

b. a record containing policy options or recommendations submitted, or prepared for 
submission, to the Executive Council or its committees; 

c. a record that does not contain policy options or recommendations referred to in 
clause (b) and that does contain background explanations or analyses of problems 
submitted, or prepared for submission, to the Executive Council or its committees 
for their consideration in making decisions, before those decisions are made and 
implemented; 

d. a record used for or reflecting consultation among ministers of the Crown on 
matters relating to the making of government decisions or the formulation of 
government policy; 

e. a record prepared to brief a minister of the Crown in relation to matters that are 
before or are proposed to be brought before the Executive Council or its 
committees, or are the subject of consultations among ministers relating to 

                                                 
10 Dagg, supra note 7 at paras 61 and 63, [1997] 2 SCR 403; Williams Report, supra note 7 at 
77-79 [BoA, Tab 20]. 
11 FIPPA, supra note 1, s 1. 
12 Williams Report, supra note 7 at 85 [BoA, Tab 20]; Ontario Legislative Assembly, Standing 
Committee on the Legislative Assembly, Review of the Freedom of Information and Protection of 
Privacy Act, 1987, (1991) (Chair: Noel Duignan) at 17 (“Ontario Review Report”), [BOA, Tab 
14]. 

https://canlii.ca/t/1fr0r#par61
https://canlii.ca/t/55g5b#sec1
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government decisions or the formulation of government policy; and 
f. draft legislation or regulations. [emphasis added] 

13. Section 12(1) contains the “would reveal” test. It is not disputed that a record is exempt 

under s12(1) if it “would reveal the substance of deliberations or permit the drawing of accurate 

inferences in respect of those deliberations.”13 It is the scope of the phrase “substance of 

deliberations” that is disputed in this appeal. Ontario submits that it should be interpreted broadly 

and harmoniously with subsections (a) to (f), rather than narrowly as it was by the IPC. 

14. The Exemption is one of sixteen exemptions in Part 2 of the Act. Thirteen are discretionary 

in that the “head” of an institution may exercise its discretion to refuse to disclose the record. The 

remaining exemptions, which include the Exemption, are mandatory, requiring that a head “shall 

refuse” to disclose the requested record.14 

15. For eight exemptions,15 under the public interest override provision (s23), a head is also 

required to consider whether a “compelling public interest in the disclosure of a record clearly 

outweighs the purpose of the exemption.”16  While six of the exemptions excluded from s23 are 

discretionary exemptions, the Cabinet records (s12) and Defence (s16) 17 exemptions are excluded 

and are mandatory in that the head cannot disclose a record without the consent of Cabinet (or, in 

the case of Cabinet records, if the records are more than 20 years old). This is an indication of their 

import relative to other exemptions in the Act. No other provision in the Act, requires the head to 

“balance” the public interest in disclosure with the purpose of the Exemption. 

  

                                                 
13 IPC Order PO-3932 (26 February 2019) at para 53; IPC Order PO-2362 (21 January 2005) at 
2; IPC Order P-361 (3 November 1992) at 3; IPC Order PO-4099 (30 December 2020) at para 18. 
14 FIPPA, supra note 1, ss 12 (Cabinet Records), 17 (Third Party Information), and 21 (Personal 
Privacy). 
15 Ibid, ss 13, 15, 15.1, 17, 18, 20, 21, and 21.1. 
16 Ibid, s 23. 
17 Section 16 exempts a record that could “prejudice the defence of Canada.” 

https://canlii.ca/t/hxxdx
https://canlii.ca/t/hxxdx#par53
https://canlii.ca/t/1qzgd
https://canlii.ca/t/1r89k
https://canlii.ca/t/jcg0m#par18
https://canlii.ca/t/55g5b#sec12
https://canlii.ca/t/55g5b#sec17
https://canlii.ca/t/55g5b#sec21
https://canlii.ca/t/55g5b#sec13
https://canlii.ca/t/55g5b#sec15
https://canlii.ca/t/55g5b#sec15
https://canlii.ca/t/55g5b#sec17
https://canlii.ca/t/55g5b#sec18
https://canlii.ca/t/55g5b#sec20
https://canlii.ca/t/55g5b#sec21
https://canlii.ca/t/55g5b#sec21
https://canlii.ca/t/55g5b#sec23
https://canlii.ca/t/55g5b#sec16
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ii. The CBC’s Request 
16. CO received a request under the Act from the CBC for a copy of the Letters.18  It located 

23 responsive records and denied disclosure pursuant to s12(1).19  Subsequently, it also took the 

position that the Letters were exempt under s12(1)(a).20  

17. The CBC appealed CO’s decision to the IPC. CO provided the IPC copies of the Letters 

and the Agenda (redacted of unrelated information).21  The Agenda is exempted under s12(1)(a). 

The Letters and Agenda are filed with this Court in a sealed record. 

a) The Cabinet Records at Issue: The Mandate Letters 

18. There are 23 letters at issue.22  The Letters were prepared on a confidential basis by the 

Premier and addressed to each of his newly appointed Cabinet ministers.23  They were placed on 

the Agenda for the initial meeting.24  The Agenda indicates, amongst other things, that the Letters 

were treated as confidential, distributed with remarks, and then the meeting continued in camera.25 

19. No evidence can be provided about the ministers’ discussions in camera because of Cabinet 

confidentiality. All members of the Executive Council swear an Oath of Allegiance and an Oath of 

a Member of Executive Council (collectively, “Oath of Secrecy”) to respect Cabinet secrecy and 

to speak his/her mind “openly and honestly without partiality, fear or favour.”26  

                                                 
18 Notice of Inquiry dated November 7, 2018, at 1-2 [AR, Part III, Vol III, p 62]. 
19 Ibid at 2 [AR, Part III, Vol III, Tab 7A, p 62]. 
20 Letter from Cabinet Office to the Commissioner dated April 12, 2019, at para 36 (“Cabinet 
Office Sur-Reply Representations”) [AR, Part III, Vol III, Tab 21, p 270]. 
21 IPC Order PO-3973 (Ontario) (July 15, 2019) at para 4 (“IPC Decision”). Annotated Cabinet 
Agenda, Private Record of Proceedings (sealed) [AR, Part III, Vol VI, Tab 24, p 178]. 
22 The 23 letters are for 21 ministries and two portfolio responsibilities. The Premier as the 

Minister of Intergovernmental Affairs did not receive a letter. 
23 IPC Decision, supra note 21 at paras 4 and 7. 
24 Ibid at para 112. 
25 Annotated Cabinet Agenda, supra note 21 (sealed). 
26 Office of the Lieutenant Governor of Ontario, Media Advisory, “Lieutenant Governor to 
Preside at Swearing-in of New Premier and Executive Council of Ontario,” enclosing Premier’s 
Recommendation Document and the Oath of Allegiance and Oath of the Executive Council (11 
February 2013), online: The Crown in Canada. See also: Canada, Privy Council Office, “Oath of 
Privy Councilors in Canada,” Privy Council Office: Guidance for Ministers (1984) at 3 [BoA, 

https://canlii.ca/t/j208t#par4
https://canlii.ca/t/j208t#par4
https://canlii.ca/t/j208t#par7
https://canlii.ca/t/j208t#par112
http://www.canadiancrown.com/uploads/3/8/4/1/3841927/en-new_ministry_documents.pdf
http://www.canadiancrown.com/uploads/3/8/4/1/3841927/en-new_ministry_documents.pdf
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20. The confidential Letters were the way the Premier chose to discharge his constitutional 

duties as First Minister to develop the policies and operational agenda of the then new government. 

They were the Premier’s first communication to his ministers to establish policy priorities and a 

plan of action for their development and implementation over the government’s term.27  Prior 

governments may have released mandate letters that were prepared for public consumption but, as 

stated by the IPC in its reasons: “the publication of [mandate letters] by previous 

governments…does not bind Cabinet Office to make the…mandate letters public.28 

21. A Cabinet minister who receives a Letter is responsible for the further development and 

implementation of the policy priorities and initiatives within the mandate of his/her ministry. A 

minister is required to bring each policy priority/initiative back to Cabinet and/or its committees 

for further discussion and deliberations before being finalized - including those that require 

funding, have implications for multiple ministries,29 or require legislative changes.30  For example, 

policies that require funding cannot be implemented without budgetary approval by the Treasury 

Board – a Cabinet committee that oversees fiscal management and spending of government.31 

22. In addition to setting out the policy priorities and initiatives of the new government, the 

Letters also include the opinions, advice, instructions, guidance and direction from the Premier to 

his newly appointed Cabinet ministers in respect of their ministerial duties and responsibilities. 

Each Cabinet minister is accountable to the Premier and their Cabinet colleagues to assist in 

achieving the policy objectives described in the Letters.32  The collective responsibility of Cabinet 

is a key principle of the Westminster system of government (discussed further below). 

  

                                                 
Tab 6] and British Columbia (Attorney General) v Provincial Court Judges Association of British 
Columbia, 2020 SCC 20 at para 95 (“BC Judges”). 
27 Letter from the Cabinet Office to the Commissioner dated December 13, 2018, enclosing 
Representations of Cabinet Office at para 6 (“Cabinet Office Representations”) [AR, Part III, Vol 
III, Tab 9, p 85]. 
28 IPC Decision, supra note 21 at para 77. 
29 Cabinet Office Representations, supra note 27 at para 39 [AR, Part III, Vol III, Tab 9, p 96] 
30 Ibid at paras 21 and 37 [AR, Part III, Vol III, Tab 9, pp 88, 95-95]. 
31 IPC Order PO-3977 (1 August 2019) at paras 33-35; IPC Order PO-3664 (13 October 2016) at 
para 23. 
32 Cabinet Office Representations, supra note 27 at para 8 [AR, Part III, Vol III, Tab 9, p 91]. 

https://canlii.ca/t/j8xd1
https://canlii.ca/t/j8xd1#par95
https://canlii.ca/t/j208t#par77
https://canlii.ca/t/j20b1#par33
https://canlii.ca/t/gvph9#para23
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b) The Decision of the IPC – Order PO 3973 

23. Before the IPC, CO’s position was that the disclosure of the Letters would reveal the 

substance of deliberations of Cabinet at three stages of Cabinet policy development: (1) the 

Premier’s deliberations in setting Cabinet’s policy priorities; (2) the deliberations at the initial 

meeting, when the Letters were placed on the Agenda and distributed to the Cabinet ministers; and 

(3) the deliberations at future Cabinet meetings where the policy priorities and initiatives set out in 

the Letters would return to Cabinet for further development, discussion and implementation.33 

24. The IPC found that the Letters were not exempt under s12(1) and did not consider 

subsections (a) to (f).34  It erroneously stated that CO had not relied upon any of the subsections, 

despite CO making submissions that the Letters were exempt as records of the decisions of 

Executive Council under s12(1)(a).35 

25. The IPC agreed that a record would be exempt under s12(1) if its disclosure would reveal 

the substance of deliberations of Cabinet or would permit the drawing of accurate inferences in 

respect of those deliberations.36  It ruled that “deliberations” meant discussions conducted with “a 

view towards making a decision” and “substance” meant more than the subject of the meeting.37 

26. In interpreting s12(1), the IPC adopted the O’Connor Approach from the NSCA in 

O’Connor as opposed to the Aquasource Approach from the BCCA in Aquasource, despite 

differences between the Act and the Nova Scotia Act and s12(1) containing an illustrative list.38   

27. The IPC further stated that a record would only be exempt if the context or other 

information would permit accurate inferences to be drawn about “actual Cabinet deliberations at 

a specific Cabinet meeting,”39 reading in a heightened test not found in s12(1). 

28. The IPC also found that subsections 12(1)(a) to (f) “clarify that the exemption applies to 

specific types of records that might otherwise be thought to fall outside the opening words” because 

                                                 
33 Ibid at paras 18-22 [AR, Part III, Vol III, Tab 9, pp 87-98]. 
34 IPC Decision, supra note 21 at para 17. 
35 Cabinet Office Sur-Reply Representations, supra note 20 at para 36 [AR, Part III, Vol III, Tab 
21, p 270]. 
36 IPC Decision, supra note 21 at para 10. 
37 Ibid at para 90. 
38 Ibid at para 97. 
39 Ibid at para 101. 

https://canlii.ca/t/j208t#par17
https://canlii.ca/t/j208t#par10
https://canlii.ca/t/j208t#par90
https://canlii.ca/t/j208t#par97
https://canlii.ca/t/j208t#par101
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they do not “obviously reveal the substance of deliberations” of Cabinet.40  This interpretation of 

s12(1) ignores the word “including” and is a narrow interpretation inconsistent with its subsections. 

29. The IPC further found that s12(1) was not intended to protect the “outcome of the 

deliberative process in the formulation of government policy.”41  Rather, it ruled that the 

Legislature had chosen to protect Cabinet confidences only “to the extent necessary to facilitate 

candour within the deliberative process by which polices are formulated, but not to shield the policy 

choices themselves.”42  The IPC described the Letters and policy initiatives contained with them 

as “outcomes” or “products” of deliberations or a deliberative process.43  The IPC relied upon 

subsections (d) and (e)44 but ignored (a) which exempts a record of a “decision” of Cabinet.45  Also, 

government decisions and final policies are protected from premature disclosure under the Act.46 

30. The IPC held that a narrow interpretation of “substance of deliberations” that permitted the 

disclosure of “outcomes” was a “balanced approach” to interpreting s12(1).47 The IPC adopted 

the narrower O’Connor Approach, over the broader Aquasource Approach, because the Nova 

Scotia Act purportedly aligned “more closely with the language”48 of the Exemption and the 

purpose of the Act.49  

31. The IPC further found that the Letters would not reveal the substance of deliberations of 

Cabinet because they were not Cabinet submissions but rather letters to individual ministers. There 

was no evidence, and the Agenda did not indicate, that they were intended to serve, or did serve, 

as “the basis for discussions by Cabinet as a whole,”50 disregarding the Premier’s deliberations as 

First Minister being indivisible from the deliberations of Cabinet “as a whole.”   

                                                 
40 Ibid at para 102. 
41 Ibid at para 104. See also paras 105, 108, 132, and 134. 
42 Ibid at para 105. 
43 Ibid at paras 132 and 134. 
44 Ibid at para 104. 
45 FIPPA, supra note 1, s 12(1)(a). 
46 See: s 12(1)(a) and s 18(1)(g) of FIPPA. 
47 IPC Decision, supra note 21 at paras 104 and 109. See: para 97. 
48 Ibid at para 97. 
49 Ibid at paras 107-108. See also para 97. 
50 Ibid at para 113. 

https://canlii.ca/t/j208t#par102
https://canlii.ca/t/j208t#par104
https://canlii.ca/t/j208t#par105
https://canlii.ca/t/j208t#par108
https://canlii.ca/t/j208t#par132
https://canlii.ca/t/j208t#par134
https://canlii.ca/t/j208t#par105
https://canlii.ca/t/j208t#par132
https://canlii.ca/t/j208t#par134
https://canlii.ca/t/j208t#par104
https://canlii.ca/t/55g5b#sec12
https://canlii.ca/t/55g5b#sec12
https://canlii.ca/t/55g5b#sec18
https://canlii.ca/t/j208t#par104
https://canlii.ca/t/j208t#par109
https://canlii.ca/t/j208t#par97
https://canlii.ca/t/j208t#par97
https://canlii.ca/t/j208t#par107
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32. CO submitted that it would be reasonable to expect that the Premier’s key messages and 

policy priorities, as set out in the Letters and placed on the Agenda for the initial meeting, would 

have been discussed. The IPC disagreed, ignoring a Cabinet minister’s Oath of Secrecy and 

resulting in the absurdity of disclosing a record on a Cabinet agenda when the agenda itself is 

exempt.51  

33. The IPC also found that the Letters did not reveal any views, opinions, thoughts, ideas and 

concerns expressed by Cabinet members in the course of the deliberative process and merely 

indicated “topics” that may have arisen at the initial meeting,52 despite the Letters plainly 

containing the Premier’s views, opinions, thoughts, ideas and concerns.  

34. In the result, the IPC ordered the disclosure of the Letters to the CBC.  

c) The Divisional Court Decision53 

35. The Divisional Court dismissed Ontario’s application for judicial review of the IPC 

Decision. It regarded the case as a “sufficiency of evidence case.”54  

36. Despite the IPC finding that s12(1) did not protect “outcomes” of the deliberations of 

Cabinet,55 the Divisional Court held that the decision was fact-specific and should not be taken to 

mean that there is a “divide” between the “outcome” and the “substance of deliberations.”56 

d) The Court of Appeal Decision57 

37. Ontario was granted leave to appeal. Ontario’s appeal was dismissed in a 2:1 decision.  

The Majority 

38. The Majority found that the IPC’s narrow interpretation of s12(1) was consistent with the 

purpose of the Act, namely, to provide a right of access to government information with “limited 

                                                 
51 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, 36 OR (3d) 418 at para 27 (“Rizzo Shoes”). 
52 IPC Decision, supra note 21 at para 115. 
53 Attorney General for Ontario v Information and Privacy Commissioner, 2020 ONSC 5085 
(“Divisional Court Reasons”). 
54 Ibid at para 24. 
55 IPC Decision, supra note 21 at paras 104-105. 
56 Divisional Court Reasons, supra note 53 at para 25. 
57 OCA Decision, supra note 8. 

https://canlii.ca/t/1fqwt#par27
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https://canlii.ca/t/j208t#par104
https://canlii.ca/t/j9cmp#par25
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and specific” exemptions.58  It also found that the term ‘including’ was ambiguous and an 

“expansive” interpretive approach to that term, that restricted the scope of “substance of 

deliberations” of Cabinet, was consistent with other IPC decisions and was reasonable.59 

39. The Majority agreed with the IPC that the Letters did not reveal the “deliberative process” 

of the Premier60 but contained “decisions” or a “culmination” of the Premier’s deliberative process 

which were not exempt under s12(1)61 and the IPC’s reliance on O’Connor was reasonable.62 

40. Before the OCA, the Respondents asserted that Ontario raised new issues not put before the 

IPC. The Majority found that the French translation and legislative history of the Exemption were 

new issues that should not be considered63 but, in any event, were not determinative of any 

particular interpretation of the term “including.”64 The Majority did not find the illustrative 

approach to be a new issue but rather found the IPC’s approach to be reasonable.65 

The Dissent 

41. Justice Lauwers, for the Dissent, found the IPC’s interpretation of s12(1) to be unreasonable 

- that its decision would “breach, erode or undermine” the established conventions and traditions 

of Cabinet government, contrary to legislative intent and the purpose of the Exemption.66  Justice 

Lauwers held that the Letters were records that would reveal the “substance of deliberations” of 

Cabinet which includes the nature of the topics, subject matters, things or “body of information” 

Cabinet will be discussing, as well as the deliberations themselves, and as a result were exempt.67  

42. Justice Lauwers also found that the purpose of the Exemption was “to establish a robust, 

well protected sphere of confidentiality within which Cabinet can function effectively”68 and that 

                                                 
58 Ibid at para 52. 
59 Ibid at paras 44-46, 50-51. 
60 Ibid at para 76. 
61 Ibid. 
62 Ibid at paras 82-84, 87.  
63 Ibid at paras 55 and 58.  
64 Ibid at paras 56 and 58.  
65 Ibid at paras 42-52.  
66 Ibid at para 93.  
67 Ibid at paras 94, 208-210.  
68 Ibid at para 93. See also para 149. 

https://canlii.ca/t/jm1dr#par52
https://canlii.ca/t/jm1dr#par44
https://canlii.ca/t/jm1dr#par50
https://canlii.ca/t/jm1dr#par76
https://canlii.ca/t/jm1dr#par82
https://canlii.ca/t/jm1dr#par87
https://canlii.ca/t/jm1dr#par55
https://canlii.ca/t/jm1dr#par58
https://canlii.ca/t/jm1dr#par56
https://canlii.ca/t/jm1dr#par58
https://canlii.ca/t/jm1dr#par42
https://canlii.ca/t/jm1dr#par93
https://canlii.ca/t/jm1dr#par94
https://canlii.ca/t/jm1dr#par208
https://canlii.ca/t/jm1dr#par93
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candour, solidarity and confidentiality were essential building blocks for Cabinet governments.69  

Justice Lauwers analyzed the Report of the Williams Commission and the legislative history of the 

Exemption and concluded that the Legislature had made a deliberate choice to make the Exemption  

broader in scope and even more protective of Cabinet deliberations than was recommended by the 

Williams Commission.70  Justice Lauwers also concluded that the text of the Act, and specifically 

that the Exemption being mandatory and excluded from the public interest override, reinforces the 

Legislature’s intent and purpose to broadly protect Cabinet confidentiality.71 

43. Justice Lauwers determined that the illustrative approach to the term “including,” which 

results in a broad scope to the “substance of deliberations” of Cabinet to include the nature of the 

topics, subject matters, or things Cabinet will be discussing as well as the deliberations themselves, 

was consistent with the purpose of the Exemption72 and with the Aquasource Approach.73 

44. Justice Lauwers found that, given the text, context and purpose of Ontario’s Act and the 

salient differences between it and the Nova Scotia Act, there was no basis for the IPC to prefer the 

O’Connor Approach to the Aquasource Approach when interpreting s12(1).74  Justice Lauwers 

ruled that the IPC’s finding that the Letters would not reveal the substance of deliberations of the 

Premier ignored his unique role in Cabinet government and was based on two erroneous 

propositions: (1) the substance of deliberations did not include their “outcomes,”75 and (2) the 

Premier’s deliberations were divisible from the deliberations of Cabinet as “a whole.”76 

45. Justice Lauwers further found that the IPC’s heightened test of “actual deliberations at a 

specific meeting” was erroneously adopted from Order PO-1725 and was plainly unreasonable;77 

as was requiring evidence from a Cabinet minister. Justice Lauwers concluded that the result was 

                                                 
69 Ibid at paras 128-131. 
70 Ibid at para 147. 
71 Ibid at para 141. 
72 Ibid at paras 157-158. 
73 Ibid at paras 159-160. 
74 Ibid at paras 161-162. 
75 Ibid at paras 172-175. 
76 Ibid at paras 177-179. 
77 Ibid at paras 193-194, 208-210. 
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https://canlii.ca/t/jm1dr#par193
https://canlii.ca/t/jm1dr#par208


13 

a “deconstructive exercise”78 and an “incursion into the ordinary operations of Cabinet”79 

inconsistent with the purpose of the Exemption and the functioning of Cabinet government, and 

precisely the kind of mischief that the Exemption was designed to prevent.80 

PART II – QUESTION AT ISSUE 
46. Ontario submits that the sole question at issue on this appeal is: 

a. Are confidential communications in respect of policy initiatives and development, 

prepared by the Premier of Ontario for his Cabinet ministers, protected by the Exemption 

under the Act? 

PART III – STATEMENT OF ARGUMENT 
Standard of Review 

47. This Honourable Court owes no deference to the decision of the OCA on a judicial review.81  

Rather, this Court must decide whether the OCA identified the appropriate standard of review and 

applied it properly.82  Under this approach, “the appellate court performs a de novo review of the 

administrative decision.”83 

48. Further, this Honorable Court in Canada (Minister of Citizenship and Immigration) v 

Vavilov established a “more robust form of reasonableness review”84 and elaborated on how to 

apply this standard to a tribunal’s interpretation of a statute: 

Those who draft and enact statutes expect that questions about their meaning will 
be resolved by an analysis that has regard to the text, context and purpose, regardless 
of whether the entity tasked with interpreting the law is a court or an administrative 
decision maker. An approach to reasonableness review that respects legislative 
intent must therefore assume that those who interpret the law — whether courts 
or administrative decision makers — will do so in a manner consistent with this 

                                                 
78 Ibid at para 198. 
79 Ibid at paras 101 and 209. 
80 Ibid at paras 201-202. 
81 Northern Regional Health Authority v Horrocks, 2021 SCC 42 at para 10 (“Horrocks”). See 
also: Agraira v Canada, 2013 SCC 36 at paras 45-46. 
82 Horrocks, ibid, at para 10. 
83 Ibid. 
84 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65  at paras 12, 13, 67, 
72, and 138 (“Vavilov”). 
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https://canlii.ca/t/jjtkc#par10
https://canlii.ca/t/fz8c4
https://canlii.ca/t/fz8c4#par45
https://canlii.ca/t/jjtkc#par10
https://canlii.ca/t/j46kb
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principle of interpretation.85 

The administrative decision maker’s task is to interpret the contested provision in a 
manner consistent with the text, context and purpose, applying its particular insight 
into the statutory scheme at issue. It cannot adopt an interpretation it knows to be 
inferior — albeit plausible — merely because the interpretation in question appears 
to be available and is expedient. The decision maker’s responsibility is to discern 
meaning and legislative intent, not to “reverse-engineer” a desired outcome.86 
[emphasis added] 

49. Before the OCA, the parties agreed that the standard of review was reasonableness.87  But 

by failing to conduct the robust form of reasonableness review required by Vavilov, the Majority 

of the OCA upheld an interpretation of s12(1) inconsistent with its text, context and purpose. 

Protecting the Confidentiality of Communications Regarding Policy Initiatives and 
Development Between the Premier and His Cabinet Ministers is Consistent with the 
Context, Text and Purpose of the Act and Exemption  

50. This Honourable Court in Vavilov reaffirms that a statutory provision must be interpreted 

in light of its text, context, and purpose.88  The IPC unreasonably interpreted s12(1) narrowly, 

restrictively, and inconsistently with the  text, contextand purposes of the Act. It disregarded the 

purpose of the Exemption; made multiple errors in statutory interpretation; adopted interpretative 

approaches to the Exemption that were inappropriate; and adopted a heightened test not found in 

the Exemption. The Majority of the OCA erred in failing to conduct a proper Vavilov review of the 

IPC’s statutory analysis and decision. It resulted in the disclosure of confidential communications 

in respect of policy initiatives and development between the Premier and his Cabinet Ministers that 

the Legislature clearly intended to be protected from disclosure. 

i. The IPC’s interpretation of S12(1) is Inconsistent with the Purpose of the 
Act and Exemption to Broadly Protect Cabinet Confidentiality  

51. The IPC’s unreasonably narrow and restrictive interpretation of the “substance of 

deliberations” of Cabinet is inconsistent with the purposes of the Act and the Exemption and does 

not respect the importance of Cabinet confidentiality. Cabinet confidentiality is fundamental to the 

                                                 
85 Ibid at para 118. 
86 Ibid at para 121. See also: Canada Post Corp v Canadian Union of Postal Workers, 2019 SCC 
67 at paras 42-43. 
87 At the Divisional Court, Ontario argued, alternatively, correctness was the applicable standard.  
88 See also: Rizzo Shoes, supra note 51 at para 21. 
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proper function of responsible government where ministers of the Crown collectively decide 

government policy. It has been described as “one of the cornerstones of the Westminster system of 

government” safeguarded by convention, common law and statute in Canada.89  Its importance has 

been recognized by the Williams Commission and this Honourable Court; is reflected in the 

overarching purposes of the Act and Exemption and should not be abrogated lightly. The Majority 

of the OCA erred in finding the IPC’s decision to be reasonable. 

a) The Williams Commission 

52. In 1980, the Williams Commission (“Commission”) was established to examine and make 

recommendations to inform the development of access to information and privacy legislation in 

Ontario.90  It identified the overarching purpose of such legislation to facilitate democracy and 

improve the workings of government.91  Its report (“Williams Report”) formed the basis of the 

Act92 and accurately describes the overarching purpose of the Exemption to broadly protect 

Cabinet confidentiality, consistent with its importance to the proper functioning of Cabinet. 

53. The Commission recognized that changes to access to government information practices 

had to be compatible with Ontario’s parliamentary traditions93 and the constitutional conventions 

related to the effective functioning of Cabinet, namely candour, solidarity and confidentiality.94  It 

expressed a particular concern that “routine disclosure of Cabinet deliberative materials” would 

bring an abrupt and undesirable end to the tradition of collective ministerial responsibility.95  

54. It also recognized that Cabinet secrecy was necessary to allow for “full and frank discussion 

of all aspects of a problem, to make concessions to one another, to seek the best and appropriate 

solution and then to enunciate it with one voice so that the public is not confused” and to permit 

                                                 
89 Nicolas D’Ombrain, “Cabinet Secrecy” (2004) 47:3 Canadian Public Administration 332 at 
333 [BoA, Tab 8]. See also Government of Canada, Strengthening the Access to Information Act: 
A Discussion of Ideas Intrinsic to the Reform of the Access to Information Act, Government of 
Canada, (11 April 2006) at 8. 
90 Williams Report, supra note 7 at 53 [BoA, Tab 20]. 
91 Ibid at 77-79 [BoA, Tab 20]. 
92 Ontario (Public Safety and Security) v Criminal Lawyers' Association, 2010 SCC 23 at para 
55. 
93 Williams Report, supra note 7 at 83 and 85 [BoA, Tab 20]. 
94 OCA Decision, supra note 8 at para 128. 
95 Williams Report, supra note 7 at 284 [BoA, Tab 20]. 

https://www.justice.gc.ca/eng/rp-pr/csj-sjc/atip-aiprp/atia-lai/atia-lai.pdf
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more vigorous and uninhibited debate.96  The Commission noted the need of the elected 

government to control when and how its decisions are publicly announced.97  It concluded that a 

Cabinet records exemption was necessary and in the public interest to protect the efficacy and 

candour of Cabinet deliberations and to ensure the proper functioning of Cabinet governments.98 

55. Similarly, Professor White, in his review of Canadian Cabinet government, has written: 

Transparency and ready access to information are critical elements of good democratic 
governance, but not the only ones. Cabinet could simply not operate effectively if its 
deliberations, the advice it receives, and the decisions it makes were subject to being made 
public while the matters in question were still in the public eye.99 [emphasis added] 

56. The Legislature adopted many of the Commission’s recommendations for the Exemption 

and has broadened it in several ways, demonstrating a legislative intent to broadly protect Cabinet 

confidentiality.100  For example, the Williams Report suggested that a Cabinet records exemption 

be discretionary101 and limited s12(1)(b) to records that contain proposals or recommendations 

submitted, or prepared for submission, by a Cabinet minister to Cabinet.102  The Exemption that 

the Legislature enacted, is mandatory and s12(1)(b) more broadly protects all policy options or 

recommendations that may be submitted, or prepared for submission, by anyone to Cabinet. 

b) Common Law Jurisprudence 

57. The importance of preserving Cabinet confidentiality has also been recognized by this 

Honourable Court in the context of civil litigation where Cabinet confidentiality is balanced against 

the need to do justice in each given case.103  While this balance does not apply in the freedom of 

                                                 
96 Ibid at 84-85 [BoA, Tab 20]. 
97 Ibid at 286.  
98 Ibid at 85 [BoA, Tab 20].  
99 Graham White, Cabinets and First Ministers (UBC Press, 2005) at 138 [BoA, Tab 19]. 
100 OCA Decision, supra note 8 at para 147. 
101 Williams Report, supra note 7 at 279-280 [BoA, Tab 20]. 
102 Ibid at 285 [BOA, Tab 20]. 
103 Babcock v Canada (Attorney General), 2002 SCC 57 at para 15; Williams Report, ibid, at 390 

[BoA, Tab 20]. Also, many of these cases concern commercial decisions of Cabinet rather than 

“the political activities of the State” which affects this litigation balance:  ntario, 1986 CanLII 

(SCC), [1986] 2 SCR 637 at paras 28 and 82, (“Carey”). 
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information context,104 the purpose of protecting Cabinet confidentiality set out in the common law 

is consistent with the purpose of the Exemption. 

58. In Carey v Ontario, this Honourable Court ruled that the protection of the confidentiality 

of Cabinet deliberations is important to the public interest.105  In Babcock v Canada (Attorney 

General), this Court further ruled that it is “essential to good government” and thus important for 

courts to “respect the confidentiality of Cabinet decision-making.”106  

59. In Carey, this Court also noted that: 

…the business of government is sufficiently difficult that those charged with the 
responsibility for running the country should not be put in a position where they might be 
subject to harassment making Cabinet government unmanageable.107 
… 
Revelations of Cabinet discussion and planning at the developmental stage or other 
circumstances when there is keen public interest in the subject matter might seriously 
inhibit the proper functioning of Cabinet government…”108  [emphasis added]   

60. More recently, in British Columbia (Attorney General) v Provincial Court Judges’ 

Association of British Columbia, this Honourable Court made the following observation about the 

importance of Cabinet confidentiality in the context of a Bodner review:109 there is a “strong public 

interest in maintaining the confidentiality of deliberations among ministers of the Crown” where 

their oaths of candor and secrecy ensures candid and frank deliberations;110 that Cabinet 

confidentiality extends not only to records of Cabinet deliberations but also records that reflect on 

the content of those deliberations;111 that the Cabinet decision-making process is the highest level 

                                                 
104 White, supra note 99 at 135-136 [BoA, Tab 19]. 
105 Carey, supra note 103 at para 79. See also para 49 citing the House of Lords in Conway v 
Rimmer, [1968] AC 910 at 952, [1968] UKHL 2. 
106 Babcock, supra note 103 at paras 15 and 18. 
107 Carey, supra note 103 at para 50. 
108 Ibid at para 79. 
109 See BC Judges, supra note 26 (a review of a government decision to depart from a judicial 

compensation commission’s recommendation per Bodner v Alberta, 2005 SCC 44).  
110 BC Judges, ibid, at paras 95 and 111. 
111 Ibid at para 97. 
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of decision-making within the executive;112 and timing, particularly before public disclosure of a 

final policy or decision, may also weigh in favour of confidentiality.113 

61. Finally, in an appeal concerning the companion exemption of s13 (policy development by 

public servants), this Court endorsed Justice Evans’ explanation of the need for confidentiality: 

It would be an intolerable burden to force ministers and their advisors to disclose to public 
scrutiny the internal evolution of the policies ultimately adopted. Disclosure of such 
material would often reveal that the policy making process included false starts, blind 
alleys, wrong turns, changes of mind, the solicitation and rejection of advice, and the re-
evaluation of priorities and the re-weighing of the relevant factors as a problem is studied 
more closely. In the hands of journalists or political opponents this is combustible material 
liable to fuel a fire that could quickly destroy governmental credibility and effectiveness.114  
[emphasis added] 

62. All of the aforementioned jurisprudence is applicable to this appeal which concerns the 

initial stages of the policy development and decision-making process of Cabinet, early in the term 

a newly elected government, when there is keen public interest in the subject matter and disclosure 

would have the most adverse impact on the deliberative process. It also involves the highest level 

of decision-making within the Executive and confidential communications between Cabinet 

ministers, most notably that between the First Minister and his Ministers. 

c) The Legislative History of the Act 

63. The Legislature’s intent to broadly protect Cabinet confidentiality is also seen in the 

evolution of Bill 34,115 the predecessor draft bill of the Act, prior draft bills, and the text of the Act. 

                                                 
112 Ibid at para 106. 
113 Ibid at para 109. 
114 John Doe v Ontario (Ministry of Finance), 2014 SCC 36 at para 44 (“John Doe”). 
115 Bill 34, An Act to provide for the Freedom of Information and Protection of Individual 
Privacy, 1st Sess, 33rd Leg, Ontario, 1985 (first reading 12 July 1985) (“Bill 34”) [BOA, Tab 2]. 
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64. The first draft bills introduced to the Legislature were Private Member Bills. The first two 

bills were defeated.116  Subsequently, Bill 2 contained a discretionary Cabinet records exemption117 

and was defeated at second reading.118 

65. Bill 80 was introduced to the Legislature on May 24, 1984, by the government.119  Its 

Cabinet records exemption, although mandatory for the first time, was exhaustive - it utilized the 

word “solely” and contained a list of records in subsections (a) to (d) narrower in scope than the 

current Exemption.120  Bill 80 did not go beyond the first reading. 

66. Bill 34, the predecessor draft bill for the Act, was introduced by the government on July 

12, 1985, by Attorney General Ian Scott.121  There were two notable proposed amendments with 

respect to the Cabinet records exemption arising out of the examination of Bill 34 in the Standing 

Committee of the Legislature: (1) a proposal to limit the scope of the exemption by requiring 

subsections (b), (c) and (e) to only exempt those records created “solely” for use by Cabinet or its 

committees,122 and (2) a proposal to amend the proposed public interest override provision to 

                                                 
116 Bill 98 was defeated in the Legislature on May 27, 1982: Ontario, Legislative Assembly, 

Official Report of Debates (Hansard), 32nd Leg, 2nd Sess (27 May 1982) [BOA, Tab 9]. Bill 6, 

introduced on April 19, 1983, did not get past first reading: Ontario, Legislative Assembly, 

Official Report of Debates (Hansard) 32nd Leg, 3rd Sess (19 April 1983) [BOA, Tab 10]. 
117 Bill 2, An Act to provide for Freedom of Information and Protection of Individual Privacy, 4th 
Sess, 32nd Leg, Ontario, 1984 (first reading 22 March, 1984), s 11. [BOA, Tab 1]. 
118 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 32nd Leg, 4th Sess (12 
April 1984) [BOA, Tab11]. 
119 Bill 80, An Act to Provide for a Right of Access to Government Information in Ontario and to 
provide Protections respecting the Collection and Use of Personal Information, 4th Sess, 32nd  
Parl, 1984, cl 16 (first reading 24 May 1984), s 16(1) [BOA, Tab 3]. 
120 Ibid, ss 16(1)(a),(d). 
121 Bill 34, supra note 115. [BOA, Tab 2]. 
122 Standing Committee on the Legislative Assembly, Meeting Minute Number 67, March 31, 
1987 [BoA, Tab 16]. 
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include the Cabinet records exemption.123  Both were defeated. Further, criticism raised at second 

reading about referencing “necessary” exceptions in the purpose of the Act had no impact on s1.124 

67. Bill 34 received royal assent and the Act came into force on January 1, 1988.125 

68. On November 26, 1991, the Standing Committee to the Legislature in its Review Report 

noted that the Act contained a number of exemptions “deemed necessary to facilitate government 

decision-making and to protect the inherent confidential nature of certain information.”126 

However, it specifically recommended that the Exemption be made discretionary because of 

concerns as to its broad scope.127  No subsequent amendments to the Exemption have been made. 

69. The legislative history of the Exemption128 reveals deliberate choices made by the 

Legislature to broadly protect Cabinet confidentiality, consistent with its importance to the proper 

functioning of Cabinet and reflected in the Exemption’s exclusion from the public interest override 

and its mandatory and non-exhaustive nature. The narrow interpretation of s12(1) taken by the IPC 

in this appeal is contrary to the overarching purpose of the Exemption and legislative intent.  

ii.  The IPC’s Interpretation of Section 12(1) Was Unreasonable 
70. The IPC’s interpretation of s12(1) was unreasonable in that he made multiple errors in 

statutory interpretation that resulted in an unreasonable narrowing of its scope inconsistent with 

the text, context and purposes of the Act and Exemption. Specifically, the IPC failed to read s12(1) 

consistently with its illustrative list and erroneously concluded that “outcomes” or “topics” of 

deliberations were not exempt. Reliance on jurisprudence from other statutory contexts rather than 

focusing on the text, context and purpose of the Exemption, and narrowly interpreting 

“deliberations” to require deliberations of Cabinet “as a whole,” are further errors in statutory 

                                                 
123 Standing Committee on the Legislative Assembly, Meeting Minute Number 1, May 13, 1987 
[BoA, Tab 17]; Ontario Legislative Assembly, Official Report of Debates (Hansard), 33rd Leg, 
3rd Sess (8 June 1987) at 1620 (Chairman) (“Hansard, June 8, 1987”) [BoA, Tab 13]. 
124 Bill 34, supra note 115 s 1. See also: Ontario, Legislative Assembly, Official Report of 
Debates (Hansard), 33rd Leg, 1st Sess (10 February 1986) 3:50pm (Gigantes) [BoA, Tab 2]. 
125 Freedom of Information and Protection of Privacy Act, 1987, SO 1987, c 25, s72. 
126 Ontario Review Report, supra note 12 at 4. 
127 Ibid at 17-18. 
128 Rizzo Shoes, supra note 51 at para 31. 
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https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=1552&context=ontario_statutes
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https://archive.org/details/reviewoffreedomo00duig/page/17/mode/1up?view=theater#par17
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interpretation that renders the IPC Decision unreasonable. The Majority of the OCA erred in failing 

to conduct a proper Vavilov review of the IPC’s statutory analysis.  

a) The IPC Erred in Failing to Consider Section 12’s Illustrative List  

71. The IPC unreasonably held that subsections s12(1)(a) to (f) “clarify that the exemption 

applies to specific types of records that might otherwise be thought to fall outside the opening 

words.”129  It rejected the Aquasource Approach and interpreted the term “including” and 

“substance of deliberations” narrowly, by disregarding the subsections as relevant text and context, 

and inconsistently with the overarching purposes of the Act and Exemption and legislative intent. 

The Illustrative versus Expansive Approaches to “Including” 
72. The term “including” is often found in statutory definitions where a general term is followed 

by a more specific list of terms. In this context, the term “including” can be expansive or illustrative 

in that what follows is an expansive or illustrative list. The “illustrative approach” results in an 

interpretation of the preceding, general term that is read broadly and harmoniously with the 

enumerated illustrative list. An “expansive approach” results in an interpretation of the preceding, 

general term that is read narrowly and distinctly from the enumerated expansive list.130 

73. The illustrative approach to the term including has been adopted and explained in National 

Bank of Greece (Canada) v Katsikonouris131 and Aquasource.132 

74. In National Bank, this Honourable Court found that the term “including,” translated in the 

French version of a clause in a fire insurance policy as “notamment” (discussed further below), 

provided specific examples from within a broad general category that was non-exhaustive. This 

Court further described it as a term of extension, “designed to enlarge the meaning of the 

proceeding words, and not to limit them.”133 [emphasis added] 

                                                 
129 IPC Decision, supra note 21 at para 102. 
130 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed, (Markham On): LexisNexis 
Canada, (2014) at paras 4.40-4.42 (“Sullivan”) [BoA, Tab 18]. 
131 [1990] 2 SCR 1029, 1990 CanLII 92 (SCC) (“National Bank”). 
132 Aquasource, supra note 4. See also: Dicke v Nova Scotia (Department of Health), 1999 NSCA 
62 at para 30. 
133 National Bank, supra note 1311 at 1041. 

https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/420676/index.do
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75. In Aquasource, the BCCA, in the context of its Cabinet records exemption in the BC Act, 

found that the term “including” required the proceeding term, “substance of deliberations,” to be 

read broadly and harmoniously with the illustrative list that followed:  

I do not accept such a narrow reading of s.12(1). Standing alone, ‘substance of 
deliberations’ is capable of a range of meanings. However, the phrase becomes clearer 
when read together with ‘including any advice, recommendations, policy considerations or 
draft legislation or regulations submitted…’. list makes it plain that ‘substance of 
deliberations’ refers to the body of information which Cabinet considered (or would 
consider in the case of submissions not yet presented) in making a decision. 
… 
It is my view that the class of things set out after ‘including’ in s.12(1) extends the 
meaning of ‘substance of deliberations’ and as a consequence the provision must be read 
as widely protecting the confidences of Cabinet communications.134 [emphasis added] 

76. The Aquasource Approach takes an illustrative approach to the term “including” and 

interprets the “substance of deliberations” broadly and consistently with its illustrative list. The 

Aquasource Approach has also been called the “body of information approach.”135 

77. The illustrative and expansive interpretative approaches to the term “including,” and its 

impact on the preceding, general term, should not be confused with a non-exhaustive list. Both 

approaches are consistent with a list that is non-exhaustive.136 

78. In this appeal, there is no dispute that subsections 12(1)(a) to (f) are a non-exhaustive list. 

This is consistent with the IPC jurisprudence where the phrase “expanded definition” will often be 

used to describe the non-exhaustive nature of subsections 12(1)(a) to (f).137  No IPC case before 

this one has taken the position that s12(1), and the “substance of deliberations,” should be 

interpreted narrowly and inconsistently with its subsections and, hence, the context, text and 

purpose of the Exemption. 

Section 12 Contains an Illustrative List 
79. The IPC unreasonably rejected the Aquasource Approach when an illustrative approach to 

the term “including” is consistent with the text, context and purpose of the Exemption to broadly 

                                                 
134 Aquasource, supra note 4 at paras 39 and 41. See BC Act, supra, note 3, s12(1). 
135 Ibid at para 39. 
136 Sullivan, supra note 130 at paras 4.38-4-39. 
137 IPC Order PO-2857 (21 Dec 2009) at 5; IPC Order PO-2554 (2 Mar 2007) at 6; IPC Order 22 
(21 Oct 1988) at 5-7. 

https://canlii.ca/t/1dxsx#par39
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https://canlii.ca/t/1dxsx#par39
https://canlii.ca/t/277r6
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/item/135028/index.do
https://decisions.ipc.on.ca/ipc-cipvp/orders/en/127934/1/document.do
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protect Cabinet confidentiality (as discussed above). Further, a plain reading of the Exemption and 

the French version of the Act is consistent with an illustrative approach and an illustrative list. 

80. Records that fall within subsections 12(1)(a) to (f) are plainly illustrative of the types of 

Cabinet records that may reveal the “substance of deliberations” of Cabinet. It is substantially 

similar to the lists of exempted Cabinet records contained in many other provincial acts.138 

81. For example, the Newfoundland and Labrador freedom of information statute explicitly 

exempts from disclosure two prongs of Cabinet records: (1) a list of prescribed Cabinet records 

and (2) records that “would reveal the substance of deliberations” of Cabinet.”  Its’ list of prescribed 

Cabinet records is substantially similar to subsections 12(1)(a) to (f) in the Act. The Newfoundland 

and Labrador legislature drafted the exemption for efficiency, to avoid “endless arguments” as to 

whether a Cabinet record’s disclosure could reveal the “substance of deliberations” to “accord 

absolute exemption to a confined list of records that are unarguably Cabinet confidences.”139 

82. Similarly, the Standing Committee of the Ontario Legislature considered the list in the 

Exemption and found that it contained the types of Cabinet records specifically contemplated for 

protection – an illustrative list.140 

83. The French version of the Act is also consistent with an illustrative list. Within the Act, the 

term “including” is translated as “notamment”141 or “y compris.”142  Within the Exemption, 

“including” is translated as “notamment”:  

                                                 
138 See Saskatchewan’s Freedom of Information and Protection of Privacy Act, SS 1990-91, c F-
22.01, s 16(1); Manitoba’s Freedom of Information and Protection of Privacy Act, CCSM c 
F175, s 19(1); and New Brunswick’s Right to Information and Protection of Privacy Act, SNB 
2009, c R-10.6, s 17(1). 
139 Access to Information and Protection of Privacy Act, 2015, SNL 2015 c A-1.2, s27; 
Newfoundland and Labrador House of Assembly, Report of the 2014 Statutory Review, (2015) 
(Chair: Clyde K Wells) at 99 (“Newfoundland 2014 Statutory Review”) [BoA, Tab 15]. Also see 
Yukon’s Access to Information and Protection of Privacy Act, RSY 2002, c1, s 67; Nunavut’s 
Access to Information and Protection of Privacy Act, CSNu, c A-20, s 13. 
140 Ontario Review Report, supra note 12 at 15. 
141 See for example: FIPPA, supra note 1, ss 2(1) in defining “personal information” 
(«renseignements personnels»), 21(2), 39(a), 49.2, 58(2), 58(3), and 61(5). 
142 See for example FIPPA, supra note 1, ss 13(2), 18(1)(g), 49.4, 49.5, 49.7, 49.10, 49.12, 49.14, 
50(3), 60(1), 65(8.1). See the following link for the French version of FIPPA: 
https://canlii.ca/t/6dh8n. 
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Documents du Conseil Exécutif 
12 (1) La personne responsable refuse de divulguer un document qui aurait pour effet de 
révéler l’objet des délibérations du Conseil exécutif ou de ses comités, notamment… 
[emphasis added] 

84. “Notamment” has the following meanings in French: “among other factors, among other 

reasons, among other things, as an example, for instance, as an illustration, by way of illustration, 

including, in particular, in point, mainly, more specifically, namely, notably, particularly, 

principally, specially, specifically, such as.” 143 In National Bank144 and Lavigne v Canada this 

Honourable Court has noted that “notamment” is consistent with an illustrative list.145 

85. In contrast, “y compris” has the following meanings in French: “…along with, among them, 

and, and also, and that includes, and that means…. as well, compromising, containing, covering, 

encompassing, even, included, including, incorporating, involving, such as, that include, which 

include, with…”146  It is generally used to eliminate any doubt as to the inclusion of specific items 

in the list. 

86. Accordingly, both the plain reading of s12(1) and its French translation support an 

illustrative list, and an illustrative approach to the term “including” and an interpretation of 

“substance of deliberations” that is broad and harmonious with its subsections. 

b) The IPC Erred in Finding that Outcomes Were Not Exempt 

87. The IPC unreasonably found that the Letters and policy initiatives contained within them 

were “outcomes” of the Premier’s deliberations and mere “topics” or “subjects” at the initial and 

future meetings that were not protected from disclosure by s12(1). The IPC failed to consider the 

applicability of subsection 12(1)(a) or to read s12(1) harmoniously with subsection (a). The IPC 

also disregarded the Legislature’s intent to protect from disclosure the “outcome” of deliberations 

of Cabinet in order to preserve its right to control the public dissemination of policy development 

and decisions and broadly protect Cabinet confidentiality. 

  

                                                 
143 “notamment: suggested translations” (23 October 2020). 
144 National Bank, supra note 131 at 1041. 
145 Lavigne v Canada, 2002 SCC 53 at para 53. 
146 “y compris: suggested translations” (23 October 2020). 
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Outcomes are Exempt Under Subsection 12(1)(a) and Section 12(1) 
88. The IPC erred in finding that s12(1) would not protect the “outcome of a deliberative 

process in the formulation of government policy.”147  While the IPC considered subsections 

12(1)(d) and (e), it failed to consider subsection (a) and found that records prepared, submitted 

and/or used for consideration or consultation were exempt but the policies themselves that resulted 

from the deliberations of Cabinet were not.148  A plain reading of s12(1), in light of subsection (a), 

demonstrates the Legislature’s intent to protect from disclosure the “outcomes” arising from the 

deliberations of Cabinet and the deliberative process. 

89. Subsection 12(1)(a) exempts records of “an agenda, minute, or other record of the 

deliberations or decisions of the Executive Council or committees.”  The words “deliberations or 

decisions” are broad enough to include the outcome of deliberations as well as the deliberations 

themselves. Further, the word “decisions” must be given a different meaning from the word 

“deliberations”, otherwise it would be redundant.149  

90. In Order P-1137, the IPC considered and exempted various records and portions of records 

that would reveal a decision of Cabinet regarding the compensation of individuals who contracted 

HIV through the blood supply. These records included an email from the Alberta Health to the 

Deputy Minister of Health. This email was found to be a record of a decision of Cabinet and 

accordingly exempted from disclosure under subsection 12(1)(a) of the Act.150  

91. Further, s18(1)(g) of the Act exempts proposed policies of an institution where it can result 

in the “premature disclosure of the pending policy decision.” It would be inconsistent to protect 

policy decisions from disclosure after the decision has been made but before it is publicly 

announced, but not earlier when it is undergoing the policy development and decision-making 

process in Cabinet. 

92. Sections 12(1)(a) and 18(1)(g) demonstrate the Legislature’s intent to preserve Cabinet’s 

right to control the public dissemination of policy development and decisions.151  The Commission 

                                                 
147 IPC Decision, supra note 21 at para 104.  
148 Ibid. 
149 John Doe, supra note 114 at para 24. 
150 IPC Order P-1137 (February 29, 1996) at 17-18.  
151 See also: FIPPA, supra note 1, ss 12(1)(c), 12(1)(f), 13(2)(i), and 18.1(1)(a). 
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noted that Cabinet’s control over the public announcement of its decisions is a necessary and an 

important feature of the parliamentary tradition of the government of Ontario: 

There may be many situations in which Cabinet might properly wish to delay public 
announcement of its decisions. It may have entered into arrangements with other 
governments or with affected individuals to postpone announcement until a specific time 
or until the occurrence of a particular event. The Cabinet may develop plans for dealing 
with emergencies or other contingencies, the effectiveness of which might be diminished 
by public announcements. Further it is a feature of the parliamentary tradition, and a 
frequent practice of the government of Ontario, to make important announcements of 
policy decisions in the Legislative Assembly. We see no merit to reducing the importance 
of the legislature as a forum for announcements of this kind. Although it might be 
possible to draft exemptions to the general rule proposed in the Minority Report Bill to 
accommodate circumstances of the kind we have mentioned, we do not believe that the 
public interest in open government would be significantly advanced by adopting a scheme 
of this kind.152 [emphasis added] 

93. In this case, CO initially relied upon s12(1) but subsequently further relied upon subsection 

(a).153 The IPC’s failure to consider subsection (a) was unreasonable and inconsistent with IPC 

jurisprudence.154  In other cases, because the Exemption is mandatory, the IPC has considered the 

applicability of s12(1) and all of its subsections on the record in question irrespective of what 

specific provision was relied upon and independent of a request to do so.155 

94. Insofar as the IPC characterizes the Letters and the policy priorities contained within them 

as an “outcome of a deliberative process in the formulation of government policy,”156 despite 

plainly not being final policies, they are clearly exempt under subsection 12(1)(a). Further, s12(1) 

read consistently with subsection 12(1)(a) as a matter of statutory interpretation means outcomes 

of deliberations can reveal the substance of deliberations of the Cabinet and, hence, the Letters 

would also be exempt under s12(1). The IPC’s failure to consider subsection (a) and its finding 

that “outcomes” were not exempt under s12(1) was unreasonable. 

                                                 
152 Williams Report, supra note 7 at 286 [BoA, Tab 20]. See also R. MacGregor Dawson, 
Dawson’s The Government of Canada, 2nd Ed (Toronto: University of Toronto Press, 1956) at 
219 as quoted in Newfoundland 2014 Statutory Review, supra note 139. [BoA, TAB 15]. 
153 Cabinet Office Sur-Reply Representations, supra note 20 at para 36 [AR, Part III, Vol III, Tab 
21, p 270]. 
154 IPC Order P-1137, supra note 150 at 17. 
155 Ibid; IPC Order PO-1652 at 1; IPC Order PO-1851-f (September 3, 1993) at 6. 
156 IPC Decision, supra note 21 at para 104. 
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Subjects and Topics May Reveal the Substance of Deliberations of Cabinet 
95. The IPC erroneously found that the Letters, and the policy priorities contained in them, 

were “outcomes” or “decisions” that were merely “topics” or “subjects” that may be considered by 

Cabinet at the initial meeting and in future meetings and, therefore, were not exempt.157   

96. The “substance of deliberations” in s12(1) has been defined in the IPC jurisprudence as the 

“essence; the material or essential part of a thing, as distinguished from form.”158  The IPC has 

further elaborated that “substance means more than the subject of deliberations.”159 

97. However, “topics” and “subjects” of deliberations at a Cabinet meeting are typically set out 

in Cabinet agendas which like decisions of Cabinet are exempted from disclosure under subsection 

12(1)(a). It is therefore incorrect to say that all topics/subjects Cabinet deliberations are disclosable 

when topics/subjects on a Cabinet agenda are not. Further, when the topics/subjects are “outcomes” 

or “decisions” of Cabinet, they are also clearly exempt under subsection 12(1)(a). 

98. Jurisprudence in other provinces, where Cabinet agendas are not explicitly exempt, have 

considered whether topics/subject would reveal the substance of deliberations of Cabinet. In those 

cases, “barebones,” non-descriptive, and generic titles, headings and information have been found 

not to reveal the substance of deliberations of Cabinet.160  Conversely, titles, headings and 

information that are descriptive and reflect the views, recommendations and decisions of Cabinet 

have been found to reveal the substance of deliberations of Cabinet.161 

99. In this case, the Letters and policy priorities contained within the Letters are clearly not 

“barebones” titles or headings or information. As discussed, the Letters contain the Premier’s 

opinions, advice, instructions, guidance and directions to his ministers on important policy 

                                                 
157 IPC Decision, supra note 21 at paras 115-116, 119. 
158 IPC Order P-131 (December 19, 1989); IPC Order PO-4063 (August 27, 2020) at para 40. 
159 IPC Decision, supra note 21 at para 90 . The statement “substance generally means more than 

just the subject of the meeting” was adopted from Municipal Freedom of Information and 

Protection Act, RSO 1990, cM56, s6(1)(b) (“MFIPPA”) jurisprudence by the IPC in cases like 

IPC Order PO-3710 (March 21, 2017); IPC Order PO-3719 (April 7, 2017); IPC Order PO-3720 

(April 7, 2017). 
160 British Columbia (Energy, Mines, and Petroleum Resources) (Re), F18-24 at paras 39-42, 49. 
161 Ibid at para 41. See also: PEI IPC Order FI-19-005 (March 5, 2019); Office of the Premier 
(Re), F08-18. 
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https://www.canlii.org/en/bc/bcipc/doc/2018/2018bcipc27/2018bcipc27.html?autocompleteStr=f18-24&autocompletePos=1#document
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priorities and initiatives that are to be developed, implemented and finalized during the term of the 

then newly elected government. The policy intent of the Exemption was to protect the 

confidentiality of the views of all members of the Executive Council including and that of the First 

Minister whose deliberations reflect his unique role in the Cabinet policy development and 

decision-making process. The nature of the Letters and their significance to that process, cannot 

reasonably be called “barebones” titles, headings or topics to be considered by Cabinet. 

c) The IPC Erred in Conducting a Balancing Test  

100. In determining that “outcomes” of Cabinet deliberations were not exempt under s12(1), the 

IPC unreasonably relied upon O’Connor and its “balanced approach to interpreting section 

12(1).”162 The IPC further unreasonably found that “not shielding policies that emerge at the 

conclusion of deliberations” was more consistent with the purpose of the Act.163 Given the 

significant differences between the Act and the Nova Scotia Act, its reliance on O’Connor was 

inappropriate.164  The IPC failed to consider the Legislature’s choice to shield the Exemption from 

the public interest override and conducted a “balancing test” that imposed an unstated limitation 

that is not required into s12(1). In so doing, the IPC disregarded the context, text and purpose of 

the s12(1) and changed the balance from that which the Legislature enacted. The IPC also 

misapprehended the purposes of the Act and failed to consider the purposes of the Exemption. 

The Nova Scotia Act is Distinguishable from Ontario’s Act 
101. In determining that “outcomes” were not exempt, the IPC erred in adopting a “balancing” 

approach from O’Connor.165  In O’Connor, the NSCA found that their Act’s unique purpose 

together with the discretionary nature of a narrower Cabinet records exemption requires a 

consideration of the competing public interests at stake – a “balancing” of the right of the public to 

know what the government is doing and the government’s right to protect what it is doing behind 

                                                 
162 IPC Decision, supra note 21 para 109. 
163 Ibid at para 108.  
164 The IPC also erred in its reliance on cases under the MFIPPA, s6(1)(b), that do not relate to 

Cabinet records or engage Cabinet confidentiality, see IPC Decision, supra note 21 at para 133. 
165 Ibid at para 97. 
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closed doors.166  Its approach is consistent with the context, text and purpose of the Nova Scotia 

Cabinet records exemption and the Nova Scotia Act.167 

102. The NSCA ruled that the purpose of the Nova Scotia Act is “deliberately more generous to 

its citizens and is intended to give the public greater access to information than might otherwise be 

contemplated in the other provinces.” The NSCA also describes the Nova Scotia Act as “unique” 

in Canada distinguishable from all other provinces, including Ontario’s Act.168  

103. There are three key differences169 between the Act and the Nova Scotia Act that make the 

application of any interpretive approaches specific to the Nova Scotia Cabinet records exemption 

to the Exemption inappropriate. First, as noted by the NSCA, the purpose of the Nova Scotia Act 

uniquely declares a commitment to disclosure “fully accountable to the public” which is more 

comprehensive than “the purpose section of the Ontario legislation.”170 Second, unlike the 

Exemption, the Nova Scotia Cabinet record exemption is discretionary – a head of a public body 

may refuse to disclose information that would reveal the substance of deliberations of Cabinet.171  

104. Third, and most significantly, s31 of the Nova Scotia Act permits a head to disclose 

information notwithstanding any other provision of the Act where it is “clearly in the public 

interest.”172  A head’s statutory discretion is exercised by balancing the public interest in disclosure 

with the public interest served by the Cabinet records exemption. In contrast, as discussed further 

below, the Exemption is excluded from the public interest override in the Act. 

  

                                                 
166 O’Connor, supra note 6 at para 1. 
167 Ibid at paras 54-57. See also: Office of the Information and Privacy Commissioner for Nova 
Scotia, Report of the Commissioner: Review Report 18-10, (2018) (Catherine Tully) at para 19; 
Office of the Information and Privacy Commissioner for Nova Scotia, Report of the 
Commissioner: Revised Review Report 17-03, (2017) (Catherine Tully) at para 13; Office of the 
Information and Privacy Commissioner for Nova Scotia, Report of the Commissioner: Revised 
Review Report 16-09, (2016) (Catherine Tully) at para 14; Bay Ferries Limited v Houston, 2019 
NSCA 84 at para 48; Nova Scotia (Office of the Ombudsman) v Nova Scotia (Attorney General), 
2019 NSCA 51 at paras 101-103. 
168 O’Connor, supra note 6 at paras 54, 57, and 58. 
169 Nova Scotia Act, supra note 5, s 13(2)(c); FIPPA, supra note 1, s 12(1)(c). 
170 O’Connor, supra note 6 at para 54. 
171 Nova Scotia Act, supra note 5, s 13(1). 
172 Ibid, s 31. 
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Section 12 is Excluded from the Public Interest Override 
105. In determining that “outcomes” were not exempt, the IPC’s “balanced” approach to 

interpreting s12(1) disregarded its exclusion from the public interest override and injected an 

unstated limitation into the interpretation of s12(1), contrary to legislative intent. 

106. The Legislature enacted a balancing test for exemptions under the Act. Section 23 of the 

Act permits disclosure of exempted records if there is “a compelling public interest in disclosure 

that clearly outweighs the purpose of the exemption.”173  The public interest override applies to 

section 13 (policy development by public servants) but not to the Exemption. 

107. In John Doe v Ontario (Minister of Finance), this Honourable Court rejected the IPC’s 

application of a balancing test regarding s13 (policy advice by public servants) stating: “I would 

infer that the balance chosen by the legislature between the right of access and the exemption for 

‘advice’ was achieved by the inclusion of [section 13 in section] 23 rather than by some unstated 

limitation on the term “advice” in s.13(1).”174  Similarly, by excluding s12(1) from the list of 

exemptions to which the statutory balancing test applies, the Legislature rejected any scope for a 

“balancing” or unstated limitation in the case of Cabinet records and the Exemption. 

108. The deliberateness of the Legislature’s choice is also confirmed by the legislative history 

of the Act. As discussed above, a proposal to list the Exemption in s23 was defeated because of the 

importance of the public interest in Cabinet solidarity and to preserve the Legislature’s prerogative 

to balance the competing public interests.175 

109. In this case, the IPC injected a “balancing test” to find that s12(1) protects Cabinet 

confidences but does not protect the “outcome” of deliberations from disclosure. In so doing, the 

IPC made an error of statutory interpretation that fails to respect the Legislature’s choice to exclude 

the Exemption from the public interest override and as discussed further below was not consistent 

with the overarching purposes of the Act and Exemption. 

  

                                                 
173 FIPPA, supra note 1, s 23. 
174 John Doe, supra note 114 at para 37. 
175 Hansard, June 8, 1987, supra note 123 [BoA, Tab 13]. 
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The Purpose of the Act is Consistent with the Purpose of the Exemption 
110. In determining that “outcomes” were not exempt as consistent with the purpose of the Act, 

the IPC failed to consider the overarching purposes of the Act and Exemption.176 

111. As stated above, the overarching purpose of the Act is to facilitate democracy and improve 

the workings of government, subject to necessary exemptions that reflect important public policies 

which the legislature had deemed to warrant exemption from public disclosure.177  The overarching 

purpose of the Exemption is to “establish a robust and well protected sphere of confidentiality 

within which Cabinet can function effectively in accordance with the established conventions and 

traditions of Cabinet government.”178  In addition, the purpose of the Act (s1) reads: “necessary 

exemptions from the right of access should be limited and specific.”179 

112. In respect of the purpose of the Act, the IPC unreasonably focused on the term “limited and 

specific” while disregarding the term “necessary” and the overarching purposes of the Act and 

Exemption. There is no basis to interpret the Exemption narrowly to exclude “outcomes” from 

protection when it is inconsistent with its context, text and purpose and the basic principles of 

statutory interpretation.180 

113. In Liquor Control Board of Ontario v Magnotta Winery,181 the OCA interpreted the second 

branch of the solicitor-client exemption of the Act (s19(b))182 broadly when considering whether 

records related to a mediated settlement were exempt from disclosure. The OCA found that 

exempting the records advanced the purpose of the Act to “provide transparency to government 

functioning with exceptions where the interests of public knowledge are overbalanced by other 

concerns.”183  That OCA acknowledges the “necessary” and important nature of the exemptions 

and expressly rejects the IPC’s narrow interpretation of the exemption as being “contrary to the 

                                                 
176 IPC Decision, supra note 21 at paras 107-109. 
177 Williams Report, supra note 7 at 77-79, 277 [BoA, Tab 20]. 
178 OCA Decision, supra note 8 at para 149. 
179 FIPPA, supra note 1, s 1. 
180 Vavilov, supra note 84 at para 81. 
181 2010 ONCA 681 (“Magnotta”). 
182 FIPPA, supra note 1, s 19(b). 
183 Magnotta, supra note 181 at paras 25 and 36. 
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basic principles of statutory interpretation.”184  Unlike the Exemption, s19(b) is a discretionary 

exemption but it is similarly excluded from the public interest override. 

114. Section 64 of the Legislation Act185 states: “an Act shall be interpreted as being remedial 

and shall be given such fair, large and liberal interpretation as best ensures the attainment of its 

objects.”  This applies to s12(1) where “[T]he specific words and purpose of a section prevail over 

inconsistent statutory purposes and the tribunal’s views of practical realities.”186 

115. In this case, the Exemption must be interpreted in light of the overarching purposes of the 

Act and Exemption; the term “necessary” in s1; and with due regard to the importance of Cabinet 

confidentiality to the proper functioning of Cabinet government. Failure to do so is an error in 

statutory interpretation that renders the IPC Decision unreasonable. 

d) The IPC Erred by Requiring Deliberations by Cabinet “as a Whole” 

116. The IPC unreasonably drew an artificial line between the Premier’s preparation of the 

Letters for presentation at a Cabinet meeting and their consideration by Cabinet ministers and 

erroneously found that the Letters were not Cabinet submission because there was no evidence that 

the Letters were discussed by Cabinet as “a whole.” The Premier’s deliberations are indivisible 

from the deliberations of Cabinet as “a whole” and includes a consideration of subsections 12(1)(b), 

(d) and (e) which supports a broad interpretation of “deliberations.” 

The Premier’s Deliberations are Indivisible from Deliberations by Cabinet 
117. The IPC erred in its narrow interpretation of “deliberations” and determining that s12(1) 

required evidence of deliberations of Cabinet as “a whole.” 

118. In Order PO-1725, the IPC determined that the constitutional conventions and traditions 

surrounding the Premier’s role in setting the policy priorities and agenda of Cabinet must be 

considered when assessing s12(1). The IPC found that the electronic calendar entries of a senior 

staff member in the Premier’s office would reveal the substance of deliberations of the Premier and 

were protected under s12(1). The IPC also found that the substance of deliberations of the Premier 

                                                 
184 Ibid at para 37. Also see supra note 114; Dagg, supra note 7. 
185 Legislation Act, 2006, SO 2006, c21, Sch F, s 64. 
186 Sara Blake, Administrative Law in Canada, 7th ed, (Toronto: LexisNexis Inc., 2021) Chapter 
8.05 [BoA, TAB 5]. 
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could not be separated from the deliberations of Cabinet as a whole - any record that reflects the 

Premier’s deliberations, in establishing Cabinet’s policy priorities, will be exempt under s12(1).187 

119. In this case, the IPC unreasonably found that the Letters would not reveal the substance of 

deliberations of Cabinet because they were letters to individual Cabinet ministers and there was no 

evidence that they “were intended to serve, or did serve, as Cabinet Submissions or as the basis for 

discussion by Cabinet as a whole”188 because they were not “distributed to Cabinet as a whole.”189  

120. At the OCA, Justice Lauwers found that the deliberations of the Premier were indivisible 

from the deliberations of Cabinet as a whole.190  His Honour states that the role of the Premier in 

setting Cabinet’s agenda and establishing policy priorities is critical to the effective functioning of 

Cabinet government. Hence, the “drawing of lines” between the Premier’s deliberative process and 

that of the rest of Cabinet did not respect the functioning of Cabinet government or the purpose of 

the Exemption.191  His Honour further concluded that the Letters revealed the substance of the 

Premier’s deliberations in formulating policies priorities and hence, also revealed the substance of 

deliberation of Cabinet as a whole, and therefore should be exempt from disclosure. 

121. A broad interpretation of “deliberations” that respects the unique role of the Premier as First 

Minister is consistent with the overarching purpose of the Act and Exemption to broadly protect 

Cabinet confidentiality. Insofar as the Letters contain the policy priorities and initiatives considered 

and developed by the Premier, hence reveal the substance of his deliberations, they plainly reveal 

the substance of deliberations of Cabinet “as a whole.”  The IPC’s decision to the contrary is 

unreasonable. 

Section 12 Should be Read Consistently with Subsections (b), (d) and (e) 
122. The IPC erred in drawing a line between the deliberative process of the Premier and that of 

the rest of Cabinet and interpreting “deliberations” narrowly and inconsistently with subsections 

12(1)(b), (d) and (e). The Act does not draw a line between the preparation of the Letters and their 

                                                 
187 IPC Order PO-1725 (31 March 1999) at 15-16. See also: IPC Order PO-4099, supra note 13 at 
para 70. 
188 IPC Decision, supra note 21 at para 113. 
189 Ibid at para 114. 
190 OCA Decision, supra note 8 at para 177. 
191 Ibid at para 178. 
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presentation or their use as a “basis for discussions”192 at the initial or future meetings of Cabinet. 

To the contrary, s12(1), properly interpreted, encompasses all aspects of Cabinet policy 

development including the preparation of documents for Cabinet, by the Premier or other ministers, 

and the communications and consultations among ministers both inside and outside of formal 

Cabinet meetings. 

123. All records used for or reflecting communications between ministers in the formulation of 

government policy or the making of government decisions are exempt under subsections 12(1)(b), 

(d) and (e): 

(b)   a record containing policy options or recommendations submitted, or prepared 
for submission, to the Executive Council or its committees; 
… 
(d)   a record used for or reflecting consultation among ministers of the Crown on 
matters relating to the making of government decisions or the formulation of 
government policy; 
(e)   a record prepared to brief a minister of the Crown in relation to matters that are 
before or are proposed to be brought before the Executive Council or its committees, 
or are the subject of consultations among ministers relating to government decisions 
or the formulation of government policy; [emphasis added] 

124. Moreover, s12(1) protects the confidential deliberations of all ministers including those of 

the Premier. The Premier is a minister. He is the First Minister. He is both the head of Cabinet and 

a member of the Executive Council. As discussed, the Premier as First Minister plays a unique role 

in formulating and establishing the agenda of Cabinet and his deliberations cannot be separated 

from the deliberations of Cabinet.193  The policy intent of the Exemption is to preserve the 

confidentiality of the views, recommendations and decisions, of all ministers in the Executive 

Council, including that of the Premier, within the deliberative process. This includes preparations, 

deliberations and consultations which can take place outside of a Cabinet meeting. 

125. In this case, the Letters contain the Premier’s opinions, advice, instructions, guidance and 

direction to members of Cabinet on important policy priorities and initiatives to be developed, 

implemented and finalized during the term of the government’s mandate.194  As such, the Letters 

                                                 
192 IPC Decision, supra note 21 at para 113. 
193 IPC Order PO-1725, supra note 187 at 15 and 16. 
194 Mandate Letters in Private Record of Proceedings [AR, Part III, Vol VI, Tab 31] (sealed); 
Cabinet Office Representations, supra note 27 at paras 6-7, 42 [AR, Part III, Vol III, Tab 9, pp 
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squarely fall within the type of records exempt under subsection 12(1)(d) and addressed by Order 

PO-1725 in that they reveal “…the issues and options upon which the Premier … is reflecting in 

formulating and establishing Cabinet’s agenda.”195  They are plainly a record “used for  … 

consultation among ministers of the Crown on matters relation to the making of government 

decisions or the formulation of government policy,” and a record “prepared to brief a minister of 

the Crown in relation to matters that are proposed to be brought before” Cabinet.196 

126. Not only are the Letters a reflection of the Premier’s deliberations and his unique role as 

First Minister, the Letters and the information contained within the Letters will by their very nature 

be used for the development of policy and decision-making, and serve as the “basis for 

discussions”197 and deliberations by the Premier and his Cabinet ministers going forward. They 

represent the preliminary stage of establishing the policy priorities of Cabinet and are the first step 

in a deliberative process that will continue throughout the government’s electoral mandate during 

which each minister will be expected to further develop each policy priority. This will require that 

further options and proposals to brought back to Cabinet for further deliberations.198 

127. The IPC unreasonably found that the Letters were not Cabinet submissions and interpreted 

“deliberations” narrowly and inconsistently with subsections 12(1)(b), (d) and (e). The Letters are 

clearly Cabinet submissions exempt under s12(1) and subsection 12(1)(d) of the Act. 

                                                 
85, 97]; Letter from Cabinet Office to the Commissioner dated February 14, 2019 with enclosed 
Reply Representations at para 12 (“Cabinet Reply Representations”) [AR, Part III, Vol III, Tab 
15, pp 228-229]; Cabinet Office Sur-Reply Representations, supra note 20 at paras 16-17, 36 
[AR, Part III, Vol III, Tab 21, pp 265, 270] 
195 IPC Order PO-1725, supra note 187 at 15. See also British Columbia (Finance) (Re) F12-07 
(19 April 2012) at para 15; IPC Order PO-2989 (24 August 2011) at 4-5; IPC Order P-134 (27 
December 1989) at 7 
196 FIPPA, supra note 1, s 12(1)(d). 
197 IPC Decision, supra note 21 at para 113-114. 
198 All policy priorities that can only be implemented by Act or Cabinet regulation or expenditure 

of public monies must return to Cabinet for approval: Cabinet Representations, supra note 27 at 

paras 21-22, 36-39, 43, 51-54; Cabinet Reply Representations, supra note 194 at para 9 [AR, Part 

III, Vol III, Tab 15, pp 227-228]; Cabinet Office Sur-Reply Representations, supra note 20 at 

paras 25 and 35 36 [AR, Part III, Vol III, Tab 21, pp 267, 269]. See also IPC Decision, supra 

note 21 at para 73. 
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iii. The IPC Unreasonably Established a Heightened Test for S12(1) 
128. The IPC unreasonably established a test for s12(1) that requires evidence of “actual 

deliberation at a specific Cabinet meeting” for any record that does not fall within the subsections 

of s12(1).199 The IPC further unreasonably specified that evidence of “actual discussions” was 

required in this case.200 This heightened test is contrary to IPC jurisprudence and is inconsistent 

with the overarching purpose of the Exemption as well as a plain reading of s12(1). The IPC erred 

by adopting a heightened test from Order PO-1725 for records that were not placed before Cabinet 

to this case.201 The Majority of the OCA erred in finding the IPC’s decision to be reasonable. 

129. The test under the Exemption is whether the record would reveal the substance of 

deliberations or whether it would permit the drawing of accurate inferences with respect to Cabinet 

deliberations.202  This test is consistent with the plain reading of s12(1). 

130. For records not placed on a Cabinet agenda or submitted to Cabinet, IPC jurisprudence has 

developed a requirement that the head establish a “linkage” between the content of the record and 

the substance of Cabinet deliberations.203  This test is not applicable to the Letters which were 

placed on the Agenda and distributed to Cabinet. 

131. As described above, Order PO-1725 is about the electronic calendar entries of a senior staff 

member in the Premier’s Office which identified various meetings dealing with various subjects 

having a policy making dimension.204  Unlike this case, the entries were not placed on a Cabinet 

agenda or distributed at a Cabinet meeting. 

132. In Order PO-1725, the IPC drew a distinction between the entries and a Cabinet agenda, 

and found that “an entry appearing in another record which describes the subject matter of an item 

considered or to be considered by Cabinet is not an ‘agenda’” under s12(1)(a). Nor would such an 

entry reveal the substance of deliberations of Cabinet without context or additional information 

                                                 
199 IPC Decision, supra note 21 at paras 101 and 110. 
200 Ibid at para 114. 
201 OCA Decision, supra note 8 at para 194. Also see IPC Decision, supra note 21 at paras 100-
101. 
202 Supra note 13. 
203 IPC Order PO-2320 (13 Sept 2004) at 6; IPC Order PO-3844 (18 May 2018) at para 14; IPC 
Order PO-4157 (16 June 2021) at para 49. 
204 IPC Order PO-1725, supra note 187 at 15. 
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that would permit the reader to draw accurate inferences as to “actual deliberations occurring at a 

specific Cabinet meeting.”205  In that case, additional information was required of “actual 

deliberations at a specific Cabinet meeting” in order to draw accurate inferences as to the substance 

of the Premier’s deliberations in establishing policy priorities submitted to Cabinet.206  Order PO-

1725 did not purport to establish a new heightened test for s12(1).207 

133. In this case, based on the heightened test, the IPC required evidence that the Letters were 

actually discussed at the initial meeting.208  It failed to accept the Agenda as sufficient proof that 

the Letters would reveal the substance of deliberations of the Premier or Cabinet at that meeting. 

134. Section 12(1)(a) does not require proof that Cabinet actually discussed a matter listed on its 

agenda.209  A Cabinet agenda is plainly exempt under s12(1)(a). It is absurd for the IPC to rule that 

a matter or record placed on a Cabinet agenda is not exempt despite the actual agenda being exempt. 

On the statutory language of s12(1), properly interpreted, all records placed on a Cabinet agenda 

are exempt and would reveal the substance of deliberations of Cabinet at that meeting. Further 

evidence would be required only to claim the Exemption for those records not placed on a Cabinet 

agenda or submitted to Cabinet. This is consistent with IPC jurisprudence, and jurisprudence in 

other provinces, where records placed on an agenda or submitted to a Cabinet/committee have been 

found to reveal the substance of deliberations of Cabinet at the meeting related to the agenda, or of 

the Cabinet committee to whom the record was submitted, without any further evidence of actual 

discussion.210 

                                                 
205 Ibid at 16. 
206 Ibid. 
207 IPC Decision, supra note 21 at para 101. 
208 Ibid at para 114. 
209  The IPC also found “no persuasive evidence of a “chilling effect” on Cabinet candour (see 

IPC Decision, supra note 21 at para 123) but proof of harm is not required by s12. It is not a 

harms-based exemption. See: BCIPC Order F12-07, supra note 1955 at para 16. 
210 IPC Order PO-2417 (27 September 2005) at pp3-4. See also BCIPC Order F12-07 at paras 15-
16, supra note 195; AB OIPC Order F2010-015 (15 December 2010) at para 23; IPC Order PO-
3128 (31 Oct 2012)  at paras 30-32; and IPC Order PO-2989, supra note 195; IPC Order P-514 
(12 August 1993) at 4-5; IPC Order P-803 (25 November 1994) at 1-2. 
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135. For example, in Order PO-2417, the requester argued that there was no evidence that a 

report attached to a Cabinet submission was discussed by the Cabinet committee. Assistant 

Commissioner Beamish, as he was then, found “the introductory wording of s12 does not require 

evidence that the record itself was discussed by Cabinet or one of its committees.”211  The 

heightened test in this case is inconsistent with his decision in Order PO-2417. 

136. For a record listed on a Cabinet agenda, or submitted to Cabinet, requiring evidence from 

a Cabinet minister as to “actual” discussions in respect of that record at a Cabinet meeting, in light 

of the Oath of Secrecy, is unreasonable and not what is required by s12(1). The IPC’s heightened 

test would unreasonably narrow the scope of the Exemption to an “irreducible core of actual 

communications at the Cabinet table” and result in a “deconstruction exercise” that is an 

unreasonable intrusion upon the functioning of Cabinet government. This is not what was intended 

by the Legislature and is contrary to the overarching purposes of the Act and the Exemption. 

Additional Issue: All of Ontario’s Arguments Should be Considered 
137. The Respondents before the OCA212 and this Court213 have argued that Ontario’s 

submissions raise new issues/arguments that should not be considered by this Honourable Court.  

138. In respect of the illustrative approach to the term “including”, Ontario’s position before the 

IPC was that the opening words, “would reveal the substance of deliberations,” should be read 

broadly and consistently with its subsections. Before the Divisional Court, the Respondents 

disagreed and argued the subsections were a non-exhaustive list, distinct from the opening words 

that did not “broaden the meaning of ‘substance of deliberations.’”214  In response, Ontario first 

                                                 
211 IPC Order PO-2417, ibid, at 4. 
212 Excerpt Factum of the IPC for OCA Leave to Appeal dated November 6, 2020, at paras 59, 
83-89[AR, Part II, Vol II, Tab 15, pp 55-58]; Excerpt Factum of the CBC for OCA Leave to 
Appeal dated November 9, 2020, at paras 52, 71-74 [AR, Part II, Vol II, Tab 16, pp 63-66];  
Excerpt Factum of the IPC for OCA dated July 23, 2021, at paras 83-85 [AR, Part II, Vol II, Tab 
20, pp 91-92]; Excerpt Factum of the CBC for OCA, dated June 14, 2021 at paras 5 – 7, 64, 74 
and 77 [AR, Part II, Vol II, Tab 19, pp 83, 84, 86-87]. 
213 Excerpt Response of IPC to SCC Leave to Appeal dated April 8, 2022 at paras 9, 48, and 62 -
65 [AR, Part II, Vol II, Tab 26, pp 126-130]; Excerpt Response of CBC to SCC Leave to Appeal 
dated April 8, 2022 at paras 4, 26, 48, and 63 [AR, Part II, Vol II, Tab 25, pp 117-121]. 
214 Excerpt IPC Respondent Divisional Court Factum dated May 1, 2020 at paras 62-63 [AR, Part 
II, Vol II, Tab 13, p 45]; Excerpt CBC Respondent Divisional Court Factum dated May 1, 2020 
at paras 7, 32 and 47. [AR, Part II, Vol II, Tab 12, pp 36-40]. 
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explained, as a principle of statutory interpretation, the illustrative approach.215  However, it merely 

describes Ontario’s position/arguments before the IPC and cannot reasonably be characterized as 

new issue/argument. The Majority of the OCA did not agree that it was a new issue/argument. 

139. In respect of the French version of the Act and its legislative history, while Ontario first 

referenced the French version of the Act before the Divisional Court and the legislative history of 

the Exemption in its main factum before the Court of Appeal, it is plainly wrong to characterize 

these as “new” issues/arguments. In accordance with the equal authenticity rule, the English and 

French versions of the Act are equally official and authoritative expressions of the law enacted by 

the Legislature.216 The Act’s legislative history is relevant context addressing the scope and 

interpretation of the Exemption which was the central issue before the IPC.217  They are not new 

issues/arguments. New issues are legally and factually distinct from prior issues and cannot 

reasonably be said to stem from prior issues/arguments.218 

140. Moreover, in any event, a reviewing court in the context of a judicial review has discretion 

to consider new issues not raised before the administrative decision-maker, particularly when there 

is no evidentiary inadequacy or prejudice to the parties, or when the decision-maker’s decision on 

the issue can be implied by the circumstances.219  The Majority of the OCA erred in finding that 

the French version of the Act and its legislative history were new arguments which should not be 

determinative of a finding that the IPC’s decision was unreasonable. 

141. In the circumstances, Ontario respectfully requests that this Honourable Court consider all 

of Ontario’s arguments, including the aforementioned. 

  

                                                 
215 Additional Authorities for AG Applicant, dated May 20, 2020 [AR, Part II, Vol. II, Tab 14, pp 
49-50]. 
216 The Honourable Mr. Justice Michel Bastarache et al, The Law of Bilingual Interpretation 
(Markham, Ont: LexisNexis Canada, 2008) at 23-32 [BoA, TAB 4]. 
217 Rizzo Shoes, supra note 51 at para 31. 
218 R v Mian, 2014 SCC 54 at para 30. 
219 Alberta (Information and Privacy Commissioner) v Alberta Teacher’s Association, 2011 SCC 
61 at paras 5 and 28. 
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PART IV – COSTS 
142. Ontario seeks its costs against the Respondent CBC in accordance with the tariff set out in 

Schedule B to the Rules of the Supreme Court of Canada.220  

PART V – ORDER SOUGHT 
143.  Ontario requests that the appeal be allowed and IPC Order PO-3973 be set aside. 

PART VI – SUBMISSIONS ON CONFIDENTIALITY 
144.  The Private Record of Proceedings (“Private ROP”) has been filed with this Honourable 

Court. It contains copies of the Letters; the Agenda, which was redacted of all unrelated 

information by CO before being provided to the IPC; the unredacted Sur-Reply representations of 

COto the IPC (“Confidential Representations”); and a cover letter from CO to the IPC, dated April 

12, 2019 (“Cover Letter”).221  The Private ROP is subject to a Sealing Order of Justice Thorburn 

of the OCA, dated February 10, 2022 (“Sealing Order”).222 

145. Should the appeal be dismissed, the Sealing Order will expire immediately except with 

respect to the Agenda, the Confidential Representations and the Cover Letter which were never 

ordered disclosed by the IPC. As per the Sealing Order, the Agenda, the Confidential 

Representations and the Cover Letter will remain in the OCA’s file but shall be confidential, sealed 

and not form part of the public record. If this appeal is dismissed, Ontario requests that this 

Honourable Court treat these three items in the same manner. 

146. Should this appeal be granted, the Sealing Order will continue to apply to the entire Private 

ROP. As per the Sealing Order, the Private ROP it will remain part of the COA’s file but shall be 

confidential, sealed and not form part of the public record. If the appeal is granted, Ontario requests 

that this Honourable Court treat the Private ROP in the same manner. 

147. Ontario also respectfully requests that this Honourable Court minimize any reference to the 

information contained in the Private ROP and submits that the descriptions of the materials relied 

upon by Ontario is sufficient for the public to understand this Court’s decision. 

                                                 
220 SOR 2002-156. 
221 Private Record of Proceedings [AR, Part III, Vol. VI] 
222 Sealing Order dated February 10, 2022 [AR, Part II, Vol II, Tab 23] 

https://laws-lois.justice.gc.ca/eng/regulations/SOR-2002-156/FullText.html
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15th day of August 2022. 

Per: 

 
__________________________________ 
Judie Im | Nadia Laeeque | Jennifer Boyczuk 
Counsel for the Appellant, 
Attorney General for Ontario 

Per: 

__________________________________ 
Nadia Effendi 
Agent for the Appellant, 
Attorney General for Ontario 
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