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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The “best interests of the child” is a guiding legal principle that is well understood in 

Canada. It is focused on the particular circumstances of the impacted child, and it is highly 

contextual because of the variety of factors that may be relevant in any given case.  In 

Prince Edward Island, the Child Protection Act incorporates the contextual and inclusive 

nature of this principle.1 The local statute states that the best interests of the child includes 

“all relevant considerations.”2 

2. At the centre of this case is a seven-year-old child. In 2018, he was apprehended from his 

mother by the Director of Child Protection (“Director”) and later placed in the temporary 

care of his maternal grandmother, B.J.T. (the “Applicant”). The Director subsequently 

notified the father of the child, J.D. (the “Respondent”), that the child existed. The 

Respondent, after learning about his son for the first time, delivered a parenting plan and 

joined the child protection proceeding. In 2019, the child was moved into the care of the 

Respondent and, at the time of trial, they had formed a relationship. The child had also 

started school. As of this date, the Respondent and his son continue to live together. 

3. All of the judges on the Prince Edward Island Court of Appeal (“Court of Appeal”) agreed 

that it was appropriate to consider the parental bond of the Respondent when determining 

the best interests of the child.3 However, the judges disagreed about whether the reasons 

of the trial judge demonstrated she had actually considered that factor in reaching her 

decision.  The majority concluded the trial judge failed to meaningfully grapple with this 

relevant factor and that failure constituted a legal error justifying appellate intervention.4 

While the dissenting judge acknowledged deficiencies in the reasons of the trial judge,5 he 

                                                   
1 Child Protection Act, RSPEI 1988, c C-5.1, s 2(1). 
2 Ibid., s. 2(2). 
3 For the agreement of the dissenting judge, see Appeal Decision at paras. 186 and 202 [Applicant’s 
Record, Tab 2(g) (“AR”)]. 
4 Appeal Decision at para. 57 [AR, Tab 2(g)]. 
5 Appeal Decision at paras. 179, 197, and 199 [AR, Tab 2(g)]. 

https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-c-5.1/168277/rspei-1988-c-c-5.1.html
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ultimately concluded that the trial judge made a decision which was “open” to her on the 

facts.6  

4. The decision by the Court of Appeal is grounded in the local statute, consistent with the 

prior decisions of this Court, and supported by the factual record in this particular case. 

There was no marked departure from the existing guidance of this Court, and no legal issue 

of public importance is raised. The decision is not, as the Applicant suggests, an expression 

of heteronormativity.7 A single parent father, who learned of his son at the age of five, 

formed a relationship with him. That bond was a relevant factor deserving of serious 

consideration in any contextual and inclusive inquiry into the best interests of the child. 

B. Statement of Facts 

5. W.D. is seven-years-old.8 

6. The Applicant is 65-years-old.9 She is the maternal grandmother of W.D. and currently 

lives in Prince Edward Island. The Respondent is 45-years-old.10 He is the father of W.D. 

and currently lives with W.D. in Alberta. 

7. In 2012, the mother of W.D. and the Respondent were married in Alberta. 

8. In March 2013, after the marriage broke down, the mother of W.D. moved from Alberta to 

Prince Edward Island.11 The Respondent stayed in Alberta. The Applicant, who was living 

in Alberta at the time, also remained in Alberta. 

9. In October 2013, W.D. was born in Prince Edward Island.12 The mother of W.D. did not 

inform the Respondent about the birth of W.D. The Respondent and the mother of W.D. 

                                                   
6 Appeal Decision at para. 204 [AR, Tab 2(g)]. 
7 Memorandum of Argument at para. 6 [AR, Tab 3]. 
8 Appeal Decision at para. 1 [AR, Tab 2(g)]. 
9 Appeal Decision at para. 46 [AR, Tab 2(g)]. 
10 Appeal Decision at para. 45 [AR, Tab 2(g)]. 
11 Trial Decision at paras. 184-185 [AR, Tab 2(e)]. 
12 Trial Decision at para. 185 [AR, Tab 2(e)]. 
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divorced in November 2014.13 

10. In June 2014, the Applicant moved to Prince Edward Island.14 She lived with W.D. and his 

mother.15 

11. In March 2016, the Applicant returned to Alberta. 

12. In March 2017, the Applicant returned to Prince Edward Island and lived alone.16 

13. In January 2018, the Director apprehended W.D. from his mother.17 The mother of W.D. 

has significant mental health challenges. W.D. was taken into the temporary care of the 

Director and placed in a group home. No notice was given to the Respondent.  

14. In February 2018, the Supreme Court of Prince Edward Island (“Supreme Court”) found 

that there was a prima facie case that W.D. was a child in need of protection.18 No notice 

of this proceeding was given to the Respondent. 

15. In May 2018, the Supreme Court found that W.D. was a child in need of protection from 

his mother and ordered that W.D. remain in the temporary care of the Director for three 

months.19 No notice of this decision was given to the Respondent. 

16. In June 2018, the Director placed W.D. in the temporary care of the Applicant.20 No notice 

was given to the Respondent. 

17. In February 2019, the Director notified the Respondent of the existence of W.D. for the 

                                                   
13 Trial Decision at para. 139 [AR, Tab 2(e)]. 
14 Trial Decision at para. 185 [AR, Tab 2(e)]. 
15 Trial Decision at para. 185 [AR, Tab 2(e)]. 
16 Trial Decision at para. 186 [AR, Tab 2(e)]. 
17 Trial Decision at paras. 7 and 186 [AR, Tab 2(e)]. 
18 DCP v. A.D.D., J.D. and B.J.T., 2020 PESC 9 at para. 14(7) [Review Hearing] [AR, Tab 2(d)]. 
19 Ibid. at para. 14(10). 
20 Trial Decision at para. 187 [AR, Tab 2(e)]. 

https://www.canlii.org/en/pe/pesctd/doc/2020/2020pesc9/2020pesc9.html
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first time.21 The Respondent filed a parenting plan.22  

18. In June 2019, the Respondent travelled to Prince Edward Island to meet W.D. for two 

weeks of introductory visits. He was accompanied by his parents and a psychologist.23 

19. The Director amended its application in the Supreme Court to seek a permanent order 

placing W.D. in the care of the Respondent.  

20. In July 2019, the Director moved W.D. from the temporary care of the Applicant and placed 

him in a foster home. 

21. In August 2019, the Director placed W.D. in the care of the Respondent in Alberta.24 

22. In September 2019, W.D. started school in Alberta.25 

23. In November 2019, the Applicant filed a motion seeking to have the Director found in 

contempt. The Supreme Court dismissed the motion.26 

24. In January 2020, a review hearing was held in the Supreme Court.27 The Director advised 

there were no protection concerns regarding the Respondent or the Applicant.28 

25. In February 2020, the Supreme Court found that W.D. was a child in need of protection 

from his mother.29 

26. The Director took no position on the disposition hearing as to whether the child should be 

                                                   
21 Trial Decision at para. 23 [AR, Tab 2(e)]. 
22 Trial Decision at para. 24 [AR, Tab 2(e)]. 
23 Trial Decision at para. 23 [AR, Tab 2(e)]. 
24 Trial Decision at para. 8 [AR, Tab 2(e)]. 
25 Trial Decision at paras. 107 and 147 [AR, Tab 2(e)]. 
26 DCP v. A.D.D., J.D. and B.T., 2019 PESC 53. See also Review Hearing, supra note 18 at paras. 
5 and 7 [AR, Tab 2(d)]. 
27 Review Hearing, supra note 18 [AR, Tab 2(d)]. 
28 Trial Decision at para. 88 [AR, Tab 2(e)]. 
29 Review Hearing, supra note 18 at para. 139 [AR, Tab 2(d)]. 

https://www.canlii.org/en/pe/pesctd/doc/2019/2019pesc53/2019pesc53.html
https://www.canlii.org/en/pe/pesctd/doc/2020/2020pesc9/2020pesc9.html
https://www.canlii.org/en/pe/pesctd/doc/2020/2020pesc9/2020pesc9.html
https://www.canlii.org/en/pe/pesctd/doc/2020/2020pesc9/2020pesc9.html
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placed with the Respondent or the Applicant.30 

27. In June 2020, the Supreme Court ordered that W.D. be returned to Prince Edward Island 

and placed in the permanent custody and guardianship of the Applicant.31 There was no 

order granting access to the Respondent.32 

28. In June 2020, the Respondent appealed the disposition order issued by the Supreme Court 

and moved for a stay of the order. A stay was granted by the Court of Appeal pending 

appeal.33 W.D. remained in Alberta with his father, the Respondent. 

29. The Director did not appear at the appeal and maintained a watching brief only. 

30. In November 2020, the Court of Appeal allowed the appeal by majority decision. W.D. 

was placed in the permanent custody and guardianship of the Respondent.34 Access was 

granted to the Applicant, including calls, monthly email updates, cards, and an annual 

summer vacation in Prince Edward Island, with an option for an annual visit in Alberta.35 

31. W.D. is currently living with the Respondent in Alberta. He is settled in school and has 

lived with his father for approximately twenty months. W.D. and the Respondent also share 

a lived experience. Both are high functioning on the autism spectrum.36 

I. Trial Decision 

32. The trial judge found that both the Respondent and the Applicant were able to properly 

care for W.D.,37 that there were no concerns about the ability of either person to meet the 

needs of W.D.,38 that both the Respondent and the Applicant would provide W.D. with 

                                                   
30 Trial Decision at para. 88 [AR, Tab 2(e)]. 
31 Trial Decision at para. 224 [AR, Tab 2(e)]. 
32 Trial Decision at para. 223 [AR, Tab 2(e)]. 
33 Court of Appeal Stay Decision [Respondent’s Record, Tab 2]. 
34 Appeal Decision at para. 141 [AR, Tab 2(g)]. 
35 Appeal Decision at para. 141 [AR, Tab 2(g)]. 
36 Appeal Decision at paras. 45 and 120 [AR, Tab 2(g)]. 
37 Trial Decision at paras. 200-201 [AR, Tab 2(e)]. 
38 Trial Decision at paras. 201-202 [AR, Tab 2(e)]. 
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security and a positive family relationship,39 and that the Respondent and the Applicant 

were “more or less equal in their ability to care for [W.D.].”40 Another “factor” was then 

considered by the trial judge. She found that the Applicant would promote a relationship 

with the Respondent but, unless ordered, the Respondent would not ensure that W.D. had 

a relationship with his family in Prince Edward Island.41 

33. The trial judge ordered that W.D. be returned to Prince Edward Island and placed in the 

permanent custody and guardianship of the Applicant.42 No order for access by the 

Respondent was made.43 

II. Court of Appeal Decision 

34. A majority of the Court of Appeal concluded the trial judge erred in law by: (1) failing to 

consider the principal argument of the Respondent that he had formed a relationship with 

W.D. as a natural parent;44 and (2) considering an irrelevant factor, being the conduct of 

the Director in moving W.D. to Alberta.45 

35. The majority found that the trial judge did not deal with a relevant legal issue, namely that 

that the Respondent was a natural parent of W.D. The trial judge did not address the only 

legal argument presented by the Respondent,46 did not refer to the issue of the Respondent 

being a natural parent of W.D. in her reasons,47 did not address any of the case law cited 

by the Respondent,48 did not mention or distinguish decisions from this Court,49 and did 

                                                   
39 Trial Decision at para. 205 [AR, Tab 2(e)]. 
40 Trial Decision at paras. 214-215 [AR, Tab 2(e)]. 
41 Trial Decision at para. 215 [AR, Tab 2(e)]. 
42 Trial Decision at para. 224 [AR, Tab 2(e)]. 
43 Trial Decision at para. 223 [AR, Tab 2(e)]. 
44 Appeal Decision at para. 33 [AR, Tab 2(g)]. 
45 Appeal Decision at para. 33 [AR, Tab 2(g)]. 
46 Appeal Decision at para. 38 [AR, Tab 2(g)]. 
47 Appeal Decision at para. 47 [AR, Tab 2(g)]. 
48 Appeal Decision at para. 48 [AR, Tab 2(g)]. 
49 Appeal Decision at para. 49 [AR, Tab 2(g)]. 
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not grapple with the main legal issue presented by the Respondent.50 While recognizing 

that reasons must be read as a whole51 and that a trial judge is not required to deal with 

every argument or line of analysis,52 the majority concluded that, based on this particular 

record, the trial judge made a material error of law.53 

36. The majority also found that the trial judge considered an irrelevant factor. The majority 

held that the trial judge took account of the Director’s actions when determining the best 

interests of the child,54 that “blame” assigned to the Director was a factor in her decision,55 

and that the conduct of the Director was not relevant to the best interests of the child.56 The 

majority stated that the focus must be on the child and not on the actions of the Director.57 

By allowing distaste for the Director to impact the assessment of the best interests of W.D., 

the trial judge considered an irrelevant factor and the appeal was allowed.58 

37. Having found two legal errors, the majority considered the effect of time on W.D. and the 

financial burden that would be placed on the parties if the case was remitted back to the 

Supreme Court.59 With the benefit of the full record and the direction in our local rules to 

secure the just, most expeditious and least expensive determination of each proceeding, the 

majority determined the matter by accepting the factual findings of the trial judge.60 

                                                   
50 Appeal Decision at paras. 56-57 [AR, Tab 2(g)]. 
51 Appeal Decision at para. 38 [AR, Tab 2(g)]. 
52 Appeal Decision at para. 57 [AR, Tab 2(g)]. 
53 Appeal Decision at para. 57 [AR, Tab 2(g)]. 
54 Appeal Decision at para. 62 [AR, Tab 2(g)]. 
55 Appeal Decision at paras. 62 and 71 [AR, Tab 2(g)]. 
56 Appeal Decision at para. 71 [AR, Tab 2(g)]. 
57 Appeal Decision at para. 71 [AR, Tab 2(g)]. 
58 Appeal Decision at para. 79 [AR, Tab 2(g)]. 
59 Appeal Decision at para. 80 [AR, Tab 2(g)]. 
60 Appeal Decision at para. 80 [AR, Tab 2(g)]. The majority did not accept the finding of the trial 

judge in relation to an expert retained by the Respondent, Dr. Petrie. See Appeal Decision at para. 

80 [AR, Tab 2(g)]. The assignment of less weight to the expert opinion was impacted by the blame 
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A.  Standard of Review 

38. Both the majority and dissenting opinions in the Court of Appeal agreed as to the applicable 

standard of appellate review and relied on the same cases.61 They disagreed about the 

application of that standard to this particular case. While the dissenting judge had concerns 

about the reasons given by the trial judge,62 he was of the opinion that those deficiencies 

were not sufficient to warrant intervention.63 

B.  Parental Bond is a Relevant Factor in the Best Interests of the Child 

39. The majority reasoned that the relationship with a natural parent is a “factor”64 that is 

entitled to consideration when determining the best interests of a child.65 The majority also 

expressed its specific preference for – and used – the word “factor” as opposed to the phrase 

“parental presumption.”66 In its review of the case law demonstrating the relevance of this 

parental relationship, the majority confirmed there was “no presumption in favour of a 

biological parent”67 but rather the relationship was “a factor subsumed within the best 

interests framework and must be considered in conjunction with all other factors.”68 In the 

words of the majority, “[i]t is a factor that may carry great weight in some situations and 

substantially less in other situations.”69 

40. After accepting the findings of fact made by the trial judge, and factoring in the relationship 

of W.D. with his father and the bond that had developed between them,70 the majority 

                                                   
assigned by the trial judge to the Director – “an irrelevant consideration.” See Appeal Decision at 

paras. 62-71 [AR, Tab 2(g)]. 
61 Appeal Decision at paras. 31-32 and 159-162 [AR, Tab 2(g)]. 
62 Appeal Decision at para. 199 [AR, Tab 2(g)]. 
63 Appeal Decision at para. 155 [AR, Tab 2(g)]. 
64 Appeal Decision at para. 81 and pp. 19 and 26 [AR, Tab 2(g)]. 
65 Appeal Decision at para. 81 [AR, Tab 2(g)]. 
66 Appeal Decision at para. 81 [AR, Tab 2(g)]. 
67 Appeal Decision at para. 106 [AR, Tab 2(g)]. 
68 Appeal Decision at para. 106 [emphasis added] [AR, Tab 2(g)]. 
69 Appeal Decision at para. 107 [AR, Tab 2(g)]. 
70 Appeal Decision at para. 123 [AR, Tab 2(g)]. 
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concluded that W.D. ought to be placed in the custody of the Respondent. An order for 

access was also made to ensure that contact was maintained with the Applicant.71 

41. In his reasons, the dissenting judge agreed that the relationship of a natural parent is a factor 

that “needs to be considered” within the context of the best interests of the child.72 The 

dissenting judge also stated that it was a “significant” factor that informs the controlling 

principle.73 While he acknowledged that the trial judge did not discuss the case law filed 

by the Respondent,74 did not “directly mention” the factor,75 and that it would have been 

“better” if the reasons of the trial judge responded to the main legal submission by the 

Respondent,76 the dissenting judge was not satisfied that “a material error” occurred.77 In 

his words, it was “open” to the trial judge to place W.D. with the Applicant.78 The 

dissenting judge was also of the opinion that the trial judge made no error when she 

declined to order any access in favour of the Respondent.79 

PART II – STATEMENT OF QUESTIONS IN ISSUE 

42. The Applicant argues this case raises an issue of public importance, namely whether there 

is “a legal presumption” favouring a biological parent over other individuals in determining 

the custody of a child.80 The Applicant also questions whether “the ‘natural parent’ factor” 

may be considered when determining the best interests of the child.81 

43. This case raises no such issue. Rather, the decision made by the Court of Appeal was based 

on three existing legal principles and those principles were applied to the particular facts 

                                                   
71 Appeal Decision at para. 117 and 123 [AR, Tab 2(g)]. 
72 Appeal Decision at para. 186 [AR, Tab 2(g)]. 
73 Appeal Decision at para. 202 [AR, Tab 2(g)]. 
74 Appeal Decision at para. 179 [AR, Tab 2(g)]. 
75 Appeal Decision at para. 197 [AR, Tab 2(g)]. 
76 Appeal Decision at para. 199 [AR, Tab 2(g)]. 
77 Appeal Decision at para. 199 [AR, Tab 2(g)]. 
78 Appeal Decision at para. 204 [AR, Tab 2(g)]. 
79 Appeal Decision at para. 218 [AR, Tab 2(g)]. 
80 Memorandum of Argument at para. 30 [AR, Tab 3]. 
81 Memorandum of Argument at para. 30 [AR, Tab 3]. 
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in this record. First, the majority held that there was no legal presumption in favour of a 

natural parent when determining the best interests of a child.82 Second, the majority held 

that the determination of best interests is focused on the child and not others.83 Third, the 

majority held the bond or relationship with a natural parent is only one factor of many that 

must be considered.84 Each principle is already supported in the case law from this Court. 

44. The Applicant also suggests that this case raises a second matter of public importance, 

namely the standard of review in custody cases.85 According to the Applicant, this issue 

involves determining when an appellate court can intervene in a case engaging the best 

interests of a child.86 It is also said to involve a determination whether the failure to address 

case law filed by a party ought to be considered a reversible error.87 The Applicant further 

queries whether it is time to establish a new standard of review in family law matters.88 

45. Again, this case raises no such issue. Rather, the decision made by the Court of Appeal 

was grounded in legal principles already settled by this Court. In family law matters, an 

appellate court may intervene when a trial judge fails to consider all relevant factors or 

considers an irrelevant factor.89 This Court has also been clear that “the scope of appellate 

review does not change because of the type of case on appeal.”90 There is no public 

dimension to the application of these principles to the particular facts of this case. 

                                                   
82 Appeal Decision at paras. 106 and 112 [AR, Tab 2(g)]. 
83 Appeal Decision at para. 112 [AR, Tab 2(g)]. 
84 Appeal Decision at paras. 107 and 111 [AR, Tab 2(g)]. 
85 Memorandum of Argument at para. 30 [AR, Tab 3]. 
86 Memorandum of Argument at para. 30 [AR, Tab 3]. 
87 Memorandum of Argument at para. 30 [AR, Tab 3]. 
88 Memorandum of Argument at p. 216 and para. 54 [AR, Tab 3]. 
89 New Brunswick (Minister of Health and Community Services) v. C. (G. C.), [1988] 1 SCR 1073 

at para. 5. See also New Brunswick (Minister of Health and Community Services) v. L. (M.), [1998] 

2 SCR 534 at para. 35. Outside the context of family law, the Court has been equally clear on this 

legal point. See e.g. Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53 at para. 53. 
90 Van de Perre v. Edwards, 2001 SCC 60 at para. 14. 

https://www.canlii.org/en/ca/scc/doc/1988/1988canlii34/1988canlii34.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii800/1998canlii800.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii800/1998canlii800.html
https://www.canlii.org/en/ca/scc/doc/2014/2014scc53/2014scc53.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc60/2001scc60.html
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PART III – STATEMENT OF ARGUMENT 

A. Parental Bond is a Relevant Factor in the Best Interests of the Child 

46. The decision made by the majority of the Court of Appeal was grounded in three existing 

legal principles already well-supported in the jurisprudence from this Court. 

47. First, this Court has held that the relationship or bond between a parent and child is a special 

one deserving of serious consideration when any determination of best interests is being 

made. It is not a legal presumption. In Racine v. Woods, the Court stated that the legal tie 

between a parent and child is “very relevant in a determination as to what is in the child's 

best interests.”91 In King v. Low, the Court stated that “[p]arental claims must not be lightly 

set aside, and they are entitled to serious consideration in reaching any conclusion.”92 In 

Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), the Court recognized 

the bond between a child and their psychological parent is a factor encompassed within the 

determination of best interests and, in that case, was “the most important factor.”93 In New 

Brunswick (Minister of Health and Community Services) v. L. (M.), the Court held that “if 

there is an emotional bond between the child and the parent, it should be preserved, as long 

as it is not contrary to the other interests of the child.”94  In Winnipeg Child and Family 

Services v. K.L.W., the Court stated that “[t]he mutual bond of love and support between 

parents and their children is a crucial one and deserves great respect.”95 Finally, in Van de 

Perre v. Edwards, the Court reiterated that “a contest between biological parents and non-

parents gives rise to special considerations” and cited King v. Low.96 In summary, this 

                                                   
91 Racine v. Woods, [1983] 2 SCR 173 at p. 185. 
92 King v. Low, [1985] 1 SCR 87 at para. 27. 
93 Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), [1994] 2 SCR 165 at p. 202 
and 201-204. 
94 New Brunswick (Minister of Health and Community Services) v. L. (M.), supra note 89 at para. 
49. 
95 Winnipeg Child and Family Services v. K.L.W., 2000 SCC 48 at para. 72. In Gordon v. Goertz, 

[1996] 2 SCR 27 at para. 48, the Court also stated that the views of the parent living with the child 

and making day-to-day decisions “are entitled to great respect and the most serious consideration.” 
96 Van de Perre v. Edwards, supra note 90 at para. 51. 

https://www.canlii.org/en/ca/scc/doc/1983/1983canlii27/1983canlii27.html
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii59/1985canlii59.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii83/1994canlii83.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii800/1998canlii800.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc48/2000scc48.html
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii191/1996canlii191.html
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii191/1996canlii191.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc60/2001scc60.html
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Court has consistently held that the relationship or bond between a parent and child is a 

relevant factor – not a presumption – to be considered when determining the best interests 

of a child. 

48. Second, this Court has held that the determination of best interests is focused on the child 

and not on others. In Young v. Young, the Court held that the best interests of the child must 

be “assessed from a child‑centred perspective.”97 In New Brunswick (Minister of Health 

and Community Services) v. L. (M.), the Court stated that “pursuing and protecting 

the best interests of the child must take precedence over the wishes and interests of the 

parent.”98 In Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), the Court 

observed that “the best interests of the child must always prevail.”99 In Gordon v. Goertz, 

the Court confirmed that the “focus is on the best interests of the child, not the interests 

and rights of the parents.”100 According to the Court, “[t]he ultimate and only issue when 

it comes to custody and access is the welfare of the child whose future is at stake.”101 More 

recently, in Syl Apps Secure Treatment Centre v. B.D., the Court held that the overall and 

decisive purpose of child protection legislation is “the protection and promotion of 

the child’s best interests, not those of the family.”102 

49. Third, this Court has held the inquiry into best interests is a flexible and contextual one. 

The bond between a child and natural parent is one factor among many that must be 

considered. In Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), the 

Court stated that the “wide focus of the best interests test encompasses an examination of 

the entirety of the situation,” including psychological bonding.103 In Gordon v. Goertz, the 

Court observed there are a “multitude of factors that may impinge on the child's best 

                                                   
97 Young v. Young, [1993] 4 SCR 3 at p. 26. 
98 New Brunswick (Minister of Health and Community Services) v. L. (M.), supra note 89 at para. 
47. 
99 Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), supra note 93 at p. 200. 
100 Gordon v. Goertz, supra note 95 at para. 49. 
101 Gordon v. Goertz, supra note 95 at para. 20. 
102 Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38 at para. 46. 
103 Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), supra note 93 at pp. 201-
202. 

https://www.canlii.org/en/ca/scc/doc/1993/1993canlii34/1993canlii34.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii800/1998canlii800.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii83/1994canlii83.html
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii191/1996canlii191.html
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii191/1996canlii191.html
https://www.canlii.org/en/ca/scc/doc/2007/2007scc38/2007scc38.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii83/1994canlii83.html


13 
 

  

interest.”104 More recently, in Kanthasamy v. Canada (Citizenship and Immigration), the 

Court reaffirmed that the best interests principle is “highly contextual.”105 

50. In addition to being anchored in principles already recognized by this Court, the majority 

decision was also supported by the local statute. The preamble to the Child Protection Act 

recognizes that “parents have the right and responsibility for the care and supervision of 

their children, and children should only be removed from that care and supervision when 

other measures have failed or are inappropriate.”106 This reflects, and is consistent with, 

the principle of minimal intervention recognized by this Court.107 The local statute also 

endeavours to “preserve the autonomy and integrity of the family wherever possible.”108 

Taken together, these animating statutory principles cement the conclusion that no issue of 

public importance has been raised by the Applicant. 

51. In an effort to elevate and extend this case, the Applicant suggests that the majority found 

that there was a “presumption” in favour of natural parents. In support of this suggestion, 

the Applicant relies on a single paragraph in the reasons from the majority – paragraph 

113.109 However, this Court has been consistent in its refrain that reasons must be read as 

a whole.110 When paragraph 113 is properly considered in context, it is clear that the 

majority actually found that there was no such presumption. Rather, the relationship or 

bond of a natural parent is one factor among many that must be considered: 

[81] While the father frames his argument as the “parental presumption,” 
I prefer to call it the natural parent factor or the biological parent 
factor. ... 

[106] However, the Saskatchewan Court of Appeal found no 
presumption in favour of a biological parent in determining parenting 

                                                   
104 Gordon v. Goertz, supra note 95 at para. 20. 
105 Kanthasamy v. Canada (Citizenship and Immigration), 2015 SCC 61 at para. 35 
106 Child Protection Act, supra note 1, Preamble at para. 3. 
107 See e.g. Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), supra note 93 at 
p. 208. 
108 Child Protection Act, supra note 1, Preamble at para. 6. 
109 See Memorandum of Argument at paras. 7, 24, and 38 and FN 10, 28, 42 [AR, Tab 3]. 
110 See e.g. Cojocaru v. British Columbia Women’s Hospital and Health Centre, 2013 SCC 30. 

https://www.canlii.org/en/ca/scc/doc/1996/1996canlii191/1996canlii191.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc61/2015scc61.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-c-5.1/168277/rspei-1988-c-c-5.1.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii83/1994canlii83.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-c-5.1/168277/rspei-1988-c-c-5.1.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc30/2013scc30.html
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agreements that are in the best interests of the child in a custody dispute. It 
is however a factor subsumed within the best interests framework and 
must be considered in conjunction with all other factors. … 

[107] They conclude that biological parental ties are a unique and an 
important factor in the evaluation of a child’s best interests, and that it is 
one which should not be lightly set aside. It is a factor that may carry 
great weight in some situations and substantially less in other 
situations. 

… 

[111] The natural parent factor does no more than recognize that the 
relationship between parent and child is important, unique and special. 
It gives a child a sense of security in knowing his/her roots. A strong parent 
and child bond goes a long way to producing healthy, happy and well 
adjusted adults. 

[112] The natural parent factor is but one factor of many relevant 
factors but one that is very important. It is not, however, a trump card. 
The focus is still on the best interests of the child. 

[113] However, in cases where, after consideration of all relevant factors, 
the answer is unclear such as the case where the parent and the non-parent 
are more or less equal or comparatively equal, or perhaps even where the 
case for the non-parent is slightly better, the natural parent factor should be 
decisive.111  

52. With respect, the Applicant has overstated the conclusion reached by the majority in this 

particular case. In the end, the relationship with a natural parent is one of many relevant 

factors to be considered when determining the best interests of a child. As the majority 

made clear, it is not a trump card. Rather, it may carry great weight in some cases and little 

weight in others. Even the dissenting opinion agreed that the relationship is a “significant” 

factor that “needs to be considered” when assessing best interests.112 In the end, when all 

of the relevant legal factors were considered, the majority concluded that it was in the best 

interests of W.D. to be in the care of the Respondent. 

53. The Applicant also suggests that this decision by the Court of Appeal has the potential to 

undo the evolution of the law since the 1950s and claims that the outcome is difficult to 

                                                   
111 Appeal Decision at paras. 81, 106-107, and 111-113 [emphasis added] [AR, Tab 2(g)]. 
112 Appeal Decision at paras. 186 and 202 [AR, Tab 2(g)]. 
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reconcile with the discarded historical notions of parental entitlement and children as 

property. These concerns are more imagined than real when the case law about the 

relationship between parents and the state is examined. This Court has acknowledged that 

the common law “has long recognized that parents are in the best position to take care of 

their children and make all the decisions necessary to ensure their well-being.”113 This 

Court has also stated that “parents are clearly the primary actors, while the state plays a 

secondary, complementary role.”114 The recognition by this Court that parents have a 

primary interest in the care of children is not, as the Applicant suggests, a return to children 

being conceived as property.115 Rather, it is a reflection of the principle of non-intervention 

animating child protection legislation and an acknowledgement that keeping a family unit 

together is a recognized objective of such legislation.116 These principles are also 

specifically expressed in the local statute.117 

54. This case was properly decided by the majority based on prevailing principles of law. Both 

the trial judge and the dissenting judge on appeal were unable to separate the best interests 

of W.D. from the irrelevant conduct of the Director during the proceeding. For example, 

the trial judge found that the unstated goal of the Director was to assist J.D. in becoming 

the everyday parent of W.D. and, by moving W.D. to Alberta, “[t]he scales were tipped in 

J.D.’s favour.”118 For his part, the dissenting judge was of the view that J.D. was not the 

primary caregiver of W.D. because, according to the statute, W.D. was technically in the 

legal custody of the Director while he was living in Alberta.119 According to this dissenting 

opinion, the actions of the Director did not “emasculate” the discretion of the trial judge 

when she determined the best interests of the child.120 However, as the majority decision 

properly concluded, the conduct of the Director is not relevant to the best interests of W.D. 

                                                   
113 B. (R.) v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 SCR 315 at para. 83.  
114 Chamberlain v. Surrey School District No. 36, 2002 SCC 86 at para. 102. 
115 See B. (R.) v. Children’s Aid Society of Metropolitan Toronto, supra note 113 at para. 85. 
116 See Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), supra note 93 at p. 191.  
117 Child Protection Act, supra note 1, Preamble at paras. 3 and 6. 
118 Trial Decision at para. 89 [AR, Tab 2(e)]. 
119 Appeal Decision at paras. 174 [AR, Tab 2(g)]. 
120 Appeal Decision at paras. 175 [AR, Tab 2(g)]. 

https://www.canlii.org/en/ca/scc/doc/1995/1995canlii115/1995canlii115.html
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii115/1995canlii115.html#par83
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The focus is, and must always be, the child.  

55. The Court made this very point in Catholic Children's Aid Society of Metropolitan Toronto 

v. M. (C.) when it considered the delay in the underlying child protection proceeding and 

the resulting attachment or bond which had cemented between the child and her foster 

family. While the argument around delay was well taken, the Court found “[t]hat the length 

of these proceedings may have been one of the factors which has contributed to the 

attachment of S.M. for her foster family … is a fact that is inescapable.”121 Nevertheless, 

it was the circumstances of the child that had to be examined and, when that was done, it 

was in the best interests of the child to remain with the society with a view to adoption by 

her foster family.122 The conduct of the society and the associated delay was an irrelevant 

factor. The relevant and inescapable fact was that the child had developed a bond over time. 

56. In summary, the decision of the Court of Appeal is grounded in the local statute, supported 

by well-understood legal principles, and consistent with the decisions of this Court. It is 

not, as the Applicant contends, an expression of heteronormativity. A single parent father, 

who learned of his son at the age of five, formed a relationship with his child. That bond 

was a relevant factor deserving of consideration when the best interests of that child were 

being determined by the court. 

B. Standard of Review is Widely Understood and Does Not Require Adjustment 

57. The failure to consider a relevant factor is a legal error.123 So too is the consideration of an 

irrelevant factor.124 The majority found that both errors were made by the trial judge in this 

particular case and intervened. That judgment was well-grounded in existing case law from 

this Court. It does not give rise to any new issue of public importance.  

                                                   
121 Catholic Children's Aid Society of Metropolitan Toronto v. M. (C.), supra note 93 at p. 205-
206. 
122 Ibid. at p. 206-207. 
123 New Brunswick (Minister of Health and Community Services) v. C. (G. C.), supra note 89 at 
para. 5. 
124 New Brunswick (Minister of Health and Community Services) v. L. (M.), supra note 89 at para. 
35. 
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58. In Gordon v. Goertz, the Court held that the failure to consider relevant factors amounts to 

a reversible error.125 The reasons of the trial judge did not demonstrate that he engaged in 

the full and sensitive inquiry into the best interests of the child. The trial judge had 

mentioned only one factor in support of his decision and other factors, such as the child's 

relationship with her father, were not mentioned. While the Court noted that one could 

speculate that the trial judge, having heard full argument, had such factors in his mind when 

he made his decision in favour of the mother, “one may equally infer that the necessary 

fresh inquiry was not fully undertaken.”126 In either event, the Court concluded that it was 

clear the trial judge failed to give sufficient weight to all relevant considerations and it was 

therefore appropriate for the Court to review the decision and vary the underlying order. 

59. Similarly, in Van de Perre v. Edwards, the Court held that, if there is an indication that the 

trial judge did not consider relevant factors or evidence, this might indicate that the judge 

did not properly weigh all of the factors. In such a case, the Court explained that “an 

appellate court may review the evidence proffered at trial to determine if the trial judge 

ignored or misdirected himself with respect to relevant evidence.”127 Such an omission is 

a material error if it gives rise to the reasoned belief that the trial judge ignored or 

misconceived the evidence in a way that affected the conclusion.128  

60. In this case, the majority recognized there was “no doubt”129 that deference is required in 

custody cases and properly summarized the standard of review: 

It is a well-established principle that the principal determination to be 
made in cases involving custody is the best interests of the child, that in 
making this determination the trial judge must consider numerous 
factors, in particular those stated in the pertinent legislation, and 
consequently in reviewing trial decisions involving custody, appellate 
courts employ a narrow scope of appellate review. This approach 
requires an indication of a material error. If there is an indication that 
the trial judge did not consider relevant factors or evidence, this might 

                                                   
125 Gordon v. Goertz, supra note 95 at para. 52. 
126 Ibid. 
127 Van de Perre v. Edwards, supra note 90 at para. 15. 
128 Ibid. 
129 Appeal Decision at para. 32 [AR, Tab 2(g)]. 
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indicate that the judge did not properly weigh all of the factors. In such 
a case, an appellate court may review the evidence proffered at trial to 
determine if the trial judge ignored or misdirected him or herself with 
respect to the relevant evidence. Omissions in the reasons will not 
necessary [sic] mean that the appellate court has jurisdiction to review the 
evidence heard at trial. An omission only amounts to a material error if 
it gives rise to the reasoned belief that the trial judge must have 
forgotten, ignored or misconceived the evidence in a way that affected 
the judge's conclusion. Without this reasoned belief, an appellate court 
cannot reconsider the evidence.130  

61. This statement of the law by the majority accurately reflects the directions from this Court 

in Van de Perre v. Edwards: 

The principal determination to be made in cases involving custody is 
the best interests of the child. In making this determination, … the trial 
judge must consider numerous factors, in particular those stated in the 
pertinent legislation … .131 

… 
In reviewing the decisions of trial judges in all cases, including family law 
cases involving custody, it is important that the appellate court remind 
itself of the narrow scope of appellate review.132 

… 
As indicated in both Gordon and Hickey, the approach to appellate 
review requires an indication of a material error. If there is an 
indication that the trial judge did not consider relevant factors or 
evidence, this might indicate that he did not properly weigh all of the 
factors. In such a case, an appellate court may review the evidence 
proffered at trial to determine if the trial judge ignored or misdirected 
himself with respect to relevant evidence. This being said, I repeat that 
omissions in the reasons will not necessarily mean that the appellate court 
has jurisdiction to review the evidence heard at trial. … [A]n omission is 
only a material error if it gives rise to the reasoned belief that the trial 
judge must have forgotten, ignored or misconceived the evidence in a 
way that affected his conclusion. Without this reasoned belief, the 
appellate court cannot reconsider the evidence.133   

62. In an effort to suggest that this case raises a matter of public importance, the Applicant 

                                                   
130 Appeal Decision at para. 32 [emphasis added] [AR, Tab 2(g)]. 
131 Van de Perre v. Edwards, supra note 90 at para. 9 [emphasis added]. 
132 Ibid. at para. 11 [emphasis added]. 
133 Van de Perre v. Edwards, supra note 90 at para. 15 [emphasis added]. 
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asserts that the decision by the majority “side-steps” the requirement for appellate 

deference134 and submits that the Court of Appeal was “significantly divided in their 

approach to the appropriate standard of review.”135 The Applicant also asserts that an error 

of law “outside the best interests analysis” was justification for discarding the findings of 

the trial judge.136 With respect, these assertions are not supported by the record. 

63. First, the majority did not “side-step” the requirement for appellate deference. Rather, the 

majority found that the trial judge made two errors of law by failing to consider a relevant 

factor and by considering an irrelevant factor. Both are legal errors that have been 

recognized by this Court in family proceedings.137 

64. Second, the Court of Appeal was not “significantly divided” in its approach to standard of 

review. In fact, both the majority and the dissenting judge agreed about the applicable 

standard of review and relied on the same cases.138 The disagreement was about the 

application of that standard to this particular case. However, even the dissenting opinion 

acknowledged that the trial judge did not discuss the case law filed by the Respondent139 

and that it would have been “better” if the reasons at trial responded to the main legal 

submission made by the Respondent.140 In short, this was a difference in opinion about the 

materiality of deficiencies in the judgment made by the trial judge in this particular case. 

65. Third, the majority did not find an error of law outside the analysis of best interests. The 

error was the failure of the trial judge to consider the relationship or bond between a natural 

parent and child as part of the inquiry into the best interests of the child.141 Even the 

dissenting opinion held that the relationship with a natural parent is a “significant” factor 

                                                   
134 Memorandum of Argument at para. 23 [AR, Tab 3]. 
135 Memorandum of Argument at para. 45[AR, Tab 3]. 
136 Memorandum of Argument at para. 53 [original emphasis] [AR, Tab 3]. 
137 New Brunswick (Minister of Health and Community Services) v. C. (G. C.), supra note 89 at 
para. 5. See also New Brunswick (Minister of Health and Community Services) v. L. (M.), supra 
note 89 at para. 35. 
138 Appeal Decision at paras. 31-32 and 159-162 [AR, Tab 2(g)]. 
139 Appeal Decision at para. 179 [AR, Tab 2(g)]. 
140 Appeal Decision at para. 199 [AR, Tab 2(g)]. 
141 Appeal Decision at paras. 57 [AR, Tab 2(g)]. 
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that “needs to be considered” as part of the best interests of the child.142 

66. In Van de Perre v. Edwards, the Court stated explicitly that “the scope of appellate review 

does not change because of the type of case on appeal.”143 Its directions as to the proper 

standard of review have been cited in more than one thousand cases across Canada and, 

contrary to the invitation from the Applicant, it is not necessary to establish a new standard 

of review in family law matters.144 It is also not necessary, as the Applicant suggests, to 

explain how the concept of “material error” interacts with the appellate standard of review 

established in Housen v. Nikolaisen.145 Van de Perre v. Edwards was expressly considered 

in Housen and was even cited by the Court as authority for the standard of appellate 

review.146 The concept of materiality has also already been explained by the Court in 

Benhaim v. St-Germain.147 In summary, there is no principled reason to depart from the 

existing and explicit direction of this Court in Van de Perre v. Edwards. 

PART IV – SUBMISSION ON COSTS 

67. The Applicant requests that no costs be awarded if the application for leave is dismissed. 

However, if the application is granted, the Applicant asks for costs. No costs were awarded 

at trial, and costs were borne by each party. On appeal, no costs were awarded. In this 

proceeding, only the Respondent has been incurring legal costs personally. Costs therefore 

ought to be awarded to the Respondent. 

PART V – ORDER SOUGHT 

68. The Respondent submits that the application for leave ought to be dismissed with costs to 

the Respondent.  

                                                   
142 Appeal Decision at paras. 202 and 186 [AR, Tab 2(g)]. 
143 Van de Perre v. Edwards, supra note 90 at para. 14. 
144 Memorandum of Argument at p. 216 and para. 54 [AR, Tab 3]. 
145 Memorandum of Argument at para. 52 [AR, Tab 3]. 
146 See e.g. Housen v. Nikolaisen, 2002 SCC 33 at paras. 2 and 39 [Housen]. 
147 Benhaim v. St‑Germain, 2016 SCC 48 at paras. 38-39. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Charlottetown, Province of 

Prince Edward Island, this 31st day of March, 2021. 

        for: 

_________________________________ 
Sophie MacDonald, Q.C. 
Jonathan M. Coady, Q.C. 
Counsel for the Respondent, J.D. 
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