
S.C.C. Court File No.
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE PRINCE EDWARD ISLAND COURT OF APPEAL) 

B E T W E E N: 

B.J.T. 

APPLICANT 
(Respondent) 

A N D: 
J.D

RESPONDENT 
(Appellant) 

APPLICATION FOR LEAVE TO APPEAL  
(B.J.T., APPLICANT) 

 (Pursuant to section 40 of the Supreme Court Act, R.S.C. 1985, c. S-26 and Rule 25 of the 
Rules of the Supreme Court of Canada, SOR/2002-156) 

COX & PALMER 
Suite 600 
97 Queen Street 
Charlottetown, PE C1A 4A9 

Ryan A. Moss 
Tel: (902) 628-1033 
Fax:  (902) 566-2639 
Email: rmoss@coxandpalmer.com  

Counsel for the Applicant 

SUPREME ADVOCACY LLP 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P 0R3 

Marie-France Major 
Cory Giordano 
Tel.: (613) 695-8855 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocay.ca 

cgiordano@supremeadvocacy.ca 

Ottawa Agent for Counsel for the 
Applicant 

mailto:rmoss@coxandpalmer.com
mailto:mfmajor@supremeadvocay.ca
mailto:cgiordano@supremeadvocacy.ca


STEWART MCKELVEY 
65 Grafton St. 
PO Box 2140 
Charlottetown, Prince Edward Island 
C1A 8B9 

Sophie P. MacDonald 
Justin L. Milne 
Tel: 902-629-4566 
Fax: 902-566-5283 
Email: smacdonald@stewartmckelvey.com 

jmilne@stewartmckelvey.com 

Counsel for the Respondent J.D. 

mailto:smacdonald@stewartmckelvey.com
mailto:jmilne@stewartmckelvey.com
https://www.canadianlawlist.com/listingdetail/company/justice-and-public-safety-pe-dept-of-689327/
https://www.canadianlawlist.com/listingdetail/company/justice-and-public-safety-pe-dept-of-689327/
mailto:dlarter@gov.pe.ca
mailto:mxoshea@gov.pe.ca


TABLE OF CONTENTS 

TAB  PAGE 

1. Notice of Application for Leave to Appeal  ...............................................................1 
2. Reasons and Judgments Below  

a. Reasons for Judgment, Supreme Court of Prince Edward Island, dated 
May 29, 2018 .....................................................................................................4 

b. Reasons for Judgment, Supreme Court of Prince Edward Island, 
November 29, 2019 ..........................................................................................21 

c. Reasons for Judgment, Prince Edward Island Court of Appeal, dated 
December 12, 2019 ..........................................................................................36 

d. Reasons for Decision, Supreme Court of Prince Edward Island, dated 
February 10, 2020 ............................................................................................44 

e. Reasons for Judgment, Prince Edward Island Supreme Court, dated June 
2, 2020..............................................................................................................83 

f. Order of the Supreme Court of Prince Edward Island, dated June 2, 
2020................................................................................................................125 

g. Reasons for Judgment, Prince Edward Island Court of Appeal, dated 
November 27, 2020 ........................................................................................128 

h. Order of the Prince Edward Island Court of Appeal, dated November 27, 
2020................................................................................................................197 

3. Memorandum of Argument  
PART I – OVERVIEW & STATEMENT OF FACTS ........................................201 

Overview .......................................................................................................201 
Statement of Facts ........................................................................................204 
Brief Factual Chronology ..............................................................................204 
Trial Decision ................................................................................................206 
Court of Appeal ..............................................................................................206 

PART II – QUESTIONS IN ISSUE .......................................................................209 
PART III – STATEMENT OF ARGUMENT.......................................................209 

Issue One: Should there be a Presumption Favouring “Natural Parents”? ....209 
The Majority Breaks with Modern Jurisprudence .........................................209 
Unanswered Question ....................................................................................211 
Should “Natural Parents” hold a “Trump Card” in Custody Disputes? .........212 
Issue Two: Deference in Child Custody Matters ...........................................214 
What is the Appropriate Standard of Review? ..............................................214 



Ensuring Consistency in the Application of Deference .................................215 
Is it Time to Establish a New Standard? ........................................................216 
Conclusion: Inequity and Uncertainty ...........................................................217 

PART IV – SUBMISSIONS CONCERNING COSTS .........................................218 
PART V – ORDER SOUGHT ................................................................................218 
PART VI – TABLE OF AUTHORITIES ..............................................................219 

ii



PART I – OVERVIEW & STATEMENT OF FACTS 

Overview: 

1. In the context of the Child Protection Act,1 the word “parent” is defined inclusively, 

recognizing four distinctive categories: 

• a birth or adoptive parent who has custody or guardianship rights to a child; 

• a person, who has stood in loco parentis to a child for a period of not less than one 

year and who has a continuing relationship with the child; 

• a legal guardian of a child; and  

• a person responsible for the care of a child and with whom the child resides, but does 

not include a person acting as a caregiver on behalf of the Director of Child 

Protection.2 

2. Across Canada, every province and territory has enacted similar legislation which defines 

“parent” inclusively or else provides a means for individuals other than a child’s biological 

parents to assume a parental role at law.3 Many define the term as including any person who has 

demonstrated “a settled intention to treat a child as a child of his or her family”.4 

1 Child Protection Act, RSPEI 1988, c C-5.1, s. 1(s). 
2 Child Protection Act, RSPEI 1988, c C-5.1, s. 1(s). 
3 Family Law Act, SBC 2011, c 25; Family Law Act, SA 2003, c F-4.5; The Child and Family 
Services Act, SS 1989-90, c C-7.2; The Child and Family Services Act, CCSM c C80; Family 
Law Act, RSO 1990, c F.3; Youth Protection Act, CQLR c P-34.1; Family Services Act, SNB 
1980, c F-2.2; Parenting and Support Act, RSNS 1989, c 160; Family Law Act, RSNL 1990, c F-
2; Children's Law Act, RSY 2002, c 31; Child and Family Services Act, SNWT 1997, c 13; Child 
and Family Services Act, SNWT (Nu) 1997, c 13. 
4 See, for example Family Law Act, RSO 1990, c F.3, s. 1(1); Parenting and Support Act, RSNS 
1989, c 160, s. 2(i); Family Law Act, RSNL 1990, c F-2, s. 2(1)(d). 
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3. The Applicant was previously confirmed by the Prince Edward Island Court of Appeal to 

meet the statutory definition of “parent” as defined by the Child Protection Act.5 Despite the 

Applicant’s legal status, the Majority of the Court of Appeal below focused solely on her 

biological status (as the child’s grandmother) and, for no other reason, overturned the Trial 

Judge’s decision to grant her permanent custody and guardianship over her grandson. 

4. Nowhere in the Child Protection Act are “natural parents” granted any level of preference 

over non-biological parents. As such, there is an urgent need to update the jurisprudence in order 

to better reflect the language of the Child Protection Act. 

5. When King v. Low was decided in 1985, it overturned a trilogy of adoption cases decided 

by this Honourable Court throughout the 1950’s which all held that biological parents were 

prima facie entitled to custody unless they were deemed to be unfit.6 However, in the years 

following, King v. Low has often been relied upon for its statement that “parental claims must not 

be lightly set aside, and they are entitled to serious consideration in reaching any conclusion.”7 

6. After 35 years, both the jurisprudence and legislation have evolved to take into account 

the changing nature of the hetero-normative nuclear family, and to recognize that it is not solely 

biological parents who parent children. For example, British Columbia and Ontario have 

amended or enacted new legislation to expand the definition of “parent” to allow more than two 

parents of a child to be recognized in specific situations as part of an effort to recognize the 

evolution of parentage.8 

7. The Court of Appeal was divided on this question.9 For the Majority, in determining 

custody issues and engaging the best interest of the child analysis, there is a presumption in 

5 DCP v. A.D.D., J.D., B.J.T., 2019 PECA 28, Application Tab X 
6 Martin v. Duffell, [1950] S.C.R. 737, Hepton v. Maat, [1957] S.C.R. 606, McNeilly v. Agar 
(1957)[1958] S.C.R. 52. 
7 King v. Low [1985] 1 S.C.R. 87, paragraph 27 
8 Family Law Act, SBC 2011 c. 25, All Families are Equal Act, SO 2016, c. 23 
9 J.D. v DCP, et al, 2020 PECA 14 (CanLII). 
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favour of “natural parents”.10 On the other hand, Jenkins C.J.P.E.I., strongly disagreed with this 

conclusion, and its modification of the bests interests of the child analysis: 

The appellant’s submission on preference for the natural parent seems to be based on the 
erroneous foundational view, held by at least J, his mother R and their Calgary lawyer, 
that B is merely a grandmother and accordingly her involvement with W should be 
gauged as marginal. This mistaken worldview ignores essential considerations: (1) the 
strong bond developed between W and B as his caregiver and grandmother over the first 
nearly-six years of W’s life; (2) the legal status of B as a “parent” under the CPA; (3) the 
existing biological bonds between W and his mother A and his half-brother H; and (4) the 
trial judge’s finding that B would meaningfully continue to nurture and promote W’s 
bonds with both his paternal and maternal parents and families while J would not.11 

8. Jenkins C.J.P.E.I. also took issue both with the Majority’s application of the standard of 

review, and its decision to swap best interests analyses with the Trial Judge: 

The grounds of appeal engage consideration of the standard of review applicable to trial 
court decisions on CPA dispositions and child custody orders in general. First and last, 
this appeal is about identifying and applying the deferential standard. This standard 
involves exercising restraint sufficient to respect the trial judge’s function as decision-
maker and avoid substituting a different view of the evidence and/or preferred outcome. 
Since in my view the judge decided the best interests of the child in accordance with the 
applicable law and the relevant evidence and did not make an error in principle, it follows 
that appellate review in this case should be based on deference and there is no basis upon 
which to set aside the decision. As well, there is no basis upon which to reassess the best 
interests of the child analysis and substitute a different disposition.12 

9. Given the expansion of who is considered a “parent”, the issues raised by the Court of 

Appeal decision below are critically important nationwide. Jenkins C.J.P.E.I., referred to the 

Majority’s decision to prioritize a parent solely based on biology as a “mistaken worldview”.13 

The fact that a legislatively defined parent’s claim to parenting time could be set aside based on a 

lack of a biological tie is a matter of public importance. Not only is the law not settled in this 

area, but there is a strong legislative shift toward broadening the definition of parent. Leave to 

10 Majority Decision at para. 113. 
11 Dissent Decision at para. 181. 
12 Dissent Decision at para. 156. 
13 Dissent Decision at para. 181. 
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appeal is sought in this case so that this Honourable Court may consider and clarify these 

important issues. 

Statement of Facts 

Brief Factual Chronology 

10. W.D. was born on October 15, 2013. W.D.’s mother, A.D.D. has significant mental 

health challenges. As a result, from early 2014 until approximately March of 2016, the Applicant 

was caring for W.D.14 

11. The Respondent, J.D. is W.D.’s father. W.D.’s mother left J.D. in 2013 after W.D. was 

conceived. Until recently, J.D. was not aware of W.D.’s existence.15 

12. W.D. was apprehended by the Director of Child Protection for the Province of Prince 

Edward Island from his mother on January 16, 2018, when he was 4 years old. Following a 

disposition hearing in April 2018, the Supreme Court of Prince Edward Island rendered a 

decision that W.D. was a child in need of protection and ordered he remain in the temporary care 

and custody of the Director of Child Protection for three months.16 

13. Upon learning W.D. was in the Director’s care, the Applicant began seeking to have 

W.D. placed in her care. As a result, she was required to take the steps necessary to become a 

foster parent before W.D. was placed with her in June 2018 and began moving toward adopting 

W.D.17 

14. J.D. was notified of W.D.’s existence by the Director of Child Protection in February 

2019. After confirming parentage, J.D. travelled to Prince Edward Island to meet W.D. with the 

support of the Director of Child Protection. 

14 Majority Decision at para. 6. 
15 Ibid at para. 7. 
16 Ibid at para. 8. 
17 Ibid. 

204
4



15. Following this introduction, the Director of Child Protection sought to permanently place 

W.D. with J.D. The Applicant sought the ability to be included in the proceeding, and after none 

of the parties consented to her addition, was required to file a Motion seeking status as a 

parent.18 

16. The Supreme Court of Prince Edward Island, in an oral judgement dated July 2, 2019, 

held the Applicant to be a parent pursuant to the Child Protection Act. The Prince Edward Island 

Court of Appeal subsequently affirmed the Applicant’s parental status.19 

17. Despite the Applicant’s status as W.D.’s parent, the Director of Child Protection removed 

W.D. from the Applicant’s care and placed him in an alternate foster placement for roughly one 

month before sending W.D. to Calgary to stay with J.D.20 

18. The Applicant was provided no notice prior to W.D.’s relocation to Calgary and 

immediately filed a Notice of Motion alleging the Director had acted outside of their authority 

and seeking an Order for contempt. This motion was dismissed.21 

19. The Director’s Application for a Protection Hearing was held in January 2020. In a 

decision dated February 10, 2020, W.D. was held to be a child in need of protection from his 

mother, A.D.D.22 

20. The subsequent disposition hearing was heard over the course of February 24, 25 and 26, 

2020 with oral submissions being made on March 11, 2020. The Supreme Court of Prince 

Edward Island held that it would be in W.D.’s best interests to be returned to the Applicant’s 

care in Prince Edward Island and placed in her permanent custody. 

18 Ibid at para. 9. 
19 DCP v. A.D.D., J.D., B.J.T., 2019 PECA 28. 
20 Ibid at para. 13. 
21 DCP v. A.D.D., J.D. and B.T., 2019 PESC 53. 
22 Ibid. at para. 14; see also DCP v. A.D.D., J.D. and B.J.T., 2020 PESC 9. 
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Trial Decision 

21. In addressing the statutory best interests of the child factors, the Trial Judge stated “B.J.T. 

may be W.D.’s grandmother but for the purposes of this decision she is a parent.”23 At the 

conclusion of her analysis, the Trial Judge (Key J.) determined: 

Based on principles espoused in the Act, and having considered all of the evidence before 
me including the evidence of the prior hearings, the submissions of counsel and the best 
interests of W.D. the court orders that W.D. shall be placed in the permanent custody of 
his parent, his maternal grandmother, B.J.T. 
The Director shall return W.D. to B.J.T. within two weeks of this decision with 
appropriate transition planning designed to be in the best interests of W.D. Given the 
current situation with Covid-19, all Public Health directives will be adhered to once W.D. 
is returned to his PEI home.24 

Court of Appeal 

22. On appeal, Mitchell J.A. for the Majority noted that on questions of law, the standard of 

review is correctness, and on pure questions of law, an appellate court is free to replace the 

opinion of the Trial Judge. Despite this stated interventionist approach, the Majority decision 

also references Van de Perre v. Edwards25 and Court v. McGrath,26 which provide that deference 

and a narrow scope of appellate review is warranted in child custody scenarios. 

23. Despite identifying the requirement of appellate deference in custody matters, the 

Majority decision side-steps the issue by finding that the Trial Judge erred in law by “failing to 

consider the principal argument of the father, and as well, in considering the irrelevant factor of 

the Director’s decision to move W to Alberta.”27 

24. The Majority then proceeds to establish that the “natural parent factor” or “biological 

parent factor” provides biological parents with what amounts to a presumption under the best 

23 Key Decision at para. 209. 
24 Ibid at paras. 224-225. 
25 Van de Perre v. Edwards, 2001 SCC 60. 
26 Court v. McGrath, 2019 PECA 29. 
27 Majority decision at para. 33. 
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interests analysis in cases where “a parent and the non-parent are more or less equal or 

comparatively equal, or perhaps even where the case for the non-parent is slightly better.”28 

25. The Majority concludes by conducting its own best interests analysis taking into account 

the “natural parent principle”. Despite accepting all of the Trial Judge’s findings of fact (except 

for her findings of fact in relation to the expert witness, Dr. Petrie),29 the Majority determined 

that W.D.’s best interests would be better served by placing him in the permanent custody of 

J.D.30 

26. A fundamental problem with the Majority’s decision is that the Applicant’s legislative 

status as a parent under the Child Protection Act was never addressed. Throughout the Majority’s 

decision, the emphasis was on the fact that J.D. is a biological parent and the Applicant lacks this 

designation. The Majority was also quick to dismiss W.D.’s other biological parent, A.D.D., who 

resides in Prince Edward Island and who W.D. had an on-going relationship with prior to him 

being sent to Calgary. 

27. In the dissent, Jenkins C.J.P.E.I., outlined the deferential standard enunciated by this 

Honourable Court when dealing with child custody issues and stated, “[f]irst and last, this appeal 

involves a careful application of the applicable standard of review”.31 

28. In addressing the natural parent principle, Jenkins C.J.P.E.I. wrote: 

An underlying premise of the appellant’s “natural parent principle” submission is that 
while the CPA recognizes B as a parent, she is not a natural parent, and the CPA does not 
emasculate the natural parent principle. That is true; however, the natural parent principle 
or factor is to be treated in perspective. It is one factor, albeit a significant one, that feeds 
achievement of the controlling principle of the best interests of the child. The appellant’s 
submission goes off track because it views J as the only parent to which the natural 
parenting principle applies. That was not the case before the hearing judge. The judge did 
not ignore, forget or misconceive a legal principle. She made her assessment in 

28 Ibid at para. 113. 
29 Majority decision at para. 80. 
30 Ibid at para. 123. 
31 Dissent decision paras. 156-164. 
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accordance with the law upon considering all relevant aspects of the best interests of the 
child. The judge was well aware she was adjudicating competing claims for custody 
advanced by qualified applicants, one of whom is a natural parent. She was aware J is 
W’s biological father, and of the developing bond between W and J. The judge 
appropriately found that this fact does not stand alone. She justifiably took into account 
that W has a P.E.I. family too, that includes his biological mother who is also his natural 
parent, his grandmother, who had acted as his parent, and his half-brother H. The 
appellant’s submission urging preference for the natural parent appears to be based on an 
erroneous foundational view that B is merely a grandmother as was the situation in some 
of the case law he cited. This mistaken view ignores the bond that developed between W 
and B over the first nearly six years of W’s life, the existing bond between W and his 
mother and the bond with his half-brother H.  
 
The trial judge found that in this case all things were not comparatively equal. That was 
her call to make. She did not ignore W’s biological link with his father. She was 
concerned regarding maintenance and promotion of the natural bonds between W and his 
parents. She found J and B were more or less equal in their ability to care for W, but that 
ability demonstrated by their respective parenting plans was not the “whole picture.” She 
classified maintenance of the biological bonds as being very important. She found that B 
would promote and facilitate those bonds in a meaningful way in W’s best interests and 
that J would not. 
 
Custody contests are fact-specific. I am satisfied the hearing judge was alive to the law 
regarding the special place of the natural parent, and that she gave it appropriate weight. 
She did not have to name it the natural parenting principle. She gave appropriate 
recognition and weight to the evidence of natural parenting bonds. It was open to the 
hearing judge to decide this is a situation where the natural parent factor weighs on both 
sides of the scale, albeit with due regard for W’s need for protection from his mother. The 
judge took all the factors into account. There is no reason to question the weight she 
attributed to the relevant evidence. No material error occurred. It was certainly open to 
the judge to decide it would be in W’s best interests to be placed with B.32 

29. Simply put, the Majority decision is rooted in a “biology” focused assessment of best 

interest factors which do not align with a proper application of the test or the ongoing evolution 

of the definition of a parent. Clarification is required in order to ensure the proper recognition of 

legal parental status and a child centered focus in a best interest analysis. 

32 Ibid paras. 202-204. 
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PART II – QUESTIONS IN ISSUE 

30. This Leave raises the following issues of national and public importance: 

Issue One: Should there be a Presumption Favouring “Natural Parents”? 

Is there a legal presumption favouring a “natural parent” over all other individuals who 
meet the legislative definition of “parent” in the Child Protection Act? To what extent 
should the “natural parent” factor be considered when determining the best interests of a 
child in child protection matters? 
 

Issue Two: Deference in Child Custody Matters 
When can an appellate court intervene in determining the best interests of a child? What 
is the standard of review for disposition decisions pursuant to child protection legislation 
and to what extent should appellate courts consider the failure to explicitly address 
jurisprudence raised by a party to be a reversible error? 

PART III – STATEMENT OF ARGUMENT 

Issue One: Should there be a Presumption Favouring “Natural Parents”? 

The Majority Breaks with Modern Jurisprudence 

31. The decision of the Majority below says that where a Canadian parent meets the legal 

definition of “parent” but lacks a biological tie to their child, the absence of biological 

connection automatically prejudices any claim they may have in a best interests analysis. 

Adopting this view will have serious consequences for every child who has a non-traditional or 

non-biological parent. 

32. The Majority’s outdated view of this matter loses sight of the requirement for the best 

interests principle to remain child centered. This Honourable Court most recently outlined the 

requirements and purpose of a best interest analysis in Kanthasamy v. Canada (Minister of 

Citizenship and Immigration): 

The "best interests" principle is "highly contextual" because of the "multitude of factors 
that may impinge on the child's best interest": Canadian Foundation for Children, 
Youth & the Law v. Canada (Attorney General), [2004] 1 S.C.R. 76 (S.C.C.), at para. 
11; Gordon v. Goertz, [1996] 2 S.C.R. 27 (S.C.C.), at para. 20. It must therefore be 
applied in a manner responsive to each child's particular age, capacity, needs and 
maturity: see Manitoba (Director of Child & Family Services) v. C. (A.), [2009] 2 
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S.C.R. 181 (S.C.C.), at para. 89. The child's level of development will guide its precise 
application in the context of a particular case. 
Protecting children through the "best interests of the child" principle is widely understood 
and accepted in Canada's legal system: A.B. (Litigation Guardian of) v. Bragg 
Communications Inc., [2012] 2 S.C.R. 567 (S.C.C.), at para. 17. It means "[d]eciding 
what ... appears most likely in the circumstances to be conducive to the kind of 
environment in which a particular child has the best opportunity for receiving the needed 
care and attention": MacGyver v. Richards (1995), 22 O.R. (3d) 481 (Ont. C.A.), at p. 
489.33 

33. It is difficult to reconcile the Majority’s holding that biological parents receive an 

automatic elevated status in a best interests analysis with the evolution of legislation and 

jurisprudence over the past 60 years. Certainly in the 1950s, this Honourable Court decided a 

trilogy of cases firmly establishing a biological parent’s preference, and creating a prima facie 

entitlement for biological parents to custody unless they were deemed “unfit”. 

34. However, in R. (A.N.) v. W. (L.J.) this Honourable Court determined “…the law no 

longer treats children as the property of those who gave them birth but focuses on what is in their 

best interests.”34 In concluding the decision, and placing the child in question with their non-

biological parent, Wilson J. then stated, “While the court can feel great compassion for the 

respondent, and respect for her determined efforts to overcome her adversities, it has an 

obligation to ensure that any order it makes will promote the best interests of her child. This and 

this alone is our task.35 

35. This Honourable Court followed this decision with the decision in King v. Low, where 

again, any existing preference for a “natural parent” was rejected and the “welfare of the child” 

was to be the predominant factor in determining questions of contested custody.36 

33 Kanthasamy v. Canada (Minister of Citizenship and Immigration) 2015 SCC 61 paras. 35-36. 
34 R. (A.N.) v. W. (L.J.), [1983] 2 S.C.R. 173, para. 1. 
35 Ibid at para. 30. 
36 King v. Low [1985] 1 S.C.R. 87, para. 36. 
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Unanswered Question 

36. This Honourable Court’s decisions have repeatedly confirmed that the sole issue to be 

considered in matters of parenting time is the best interests of the child.37 Despite this, in Van de 

Perre v. Edwards, Bastarache J. stated, “a contest between biological parents non-parents gives 

rise to special considerations which were not addressed here; see K. (K.) v L. (G.), [1985] 1 

S.C.R. 87 (S.C.C.); Reid v. Watts, [1992] B.C.J. No. 1610 (B.C. S.C.); L. (A.) v. K. (D.), supra, 

at para. 25.”38 

37. This Honourable Court has not directly addressed the “natural parent factor” in more than 

30 years, and has never been faced with the question when the non-biological parent is 

legislatively entitled to the same rights as their biological counterpart. By granting Leave, this 

Honourable Court could settle the law for the ever expanding group of parents who are not 

parents as a result of biological connection, but rather a legal status connection to their children. 

Most importantly, it could ensure that children who have non-biolgical parents receive equal 

protection from a best interests analysis which takes their interests into account, and not the 

DNA of their parents. 

38. The caselaw is not settled when dealing with a contest between biological and non-

biological parents. On the one hand, in T.B.S. v. S.J.B.,39 which is referenced in the Majority’s 

decision, the Saskatchewan Court of Appeal analyzes relevant authority from across Canada and 

concluded, 

• “there is no presumption in favour of a biological parent when a court is 

determining the parenting arrangements that are in the best interests of a child in 

the context of a custody dispute.”40 

37 See Young v. Young, [1993] 3 S.C.R. 3 and Gordon v. Goertz, [1996] 2 S.C.R. 27. 
38 Van de Perre v. Edwards, 2001 SCC 60 at para. 51. 
39 T.B.S. v. S.J.B., 2020 SKCA 93. 
40 T.B.S. v. S.J.B., 2020 SKCA 93 at para. 55. 
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• “there is no presumption in favour of a biological parent versus a person of 

sufficient interest when determining the appropriate parenting arrangements for a 

child.”41 

39. On the other, the Majority herein reject this position, and instead, finds “in cases where, 

after consideration of all relevant factors, the answer is unclear such as the case where the parent 

and the non-parent are more or less equal or comparatively equal, or perhaps even where the case 

for the non-parent is slightly better, the natural parent factor should be decisive.”42 

40. Leave is sought in this case to provide this Honourable Court an opportunity to determine 

which of these two approaches should be the law for Canada. If the Majority is correct, then the 

evolution of the law since the 1950s trilogy has essentially been undone in favour of a return to a 

prima facie holding that biological parents have a superior custodial claim to their children than 

any other parent. By confirming the “natural parent” principle’s status as a decisive factor even 

in situations where a best interests analysis would lean towards a non-biological parent, the 

Majority has shifted the focus of a best interest analysis away from the child and over to the 

parents. 

Should “Natural Parents” hold a “Trump Card” in Custody Disputes? 

41. Despite the fact that the Majority specifically states that the natural parent factor is not a 

“trump card” and that the focus of the analysis remains on the childs’ best interests, by 

establishing the existence of a “natural parent factor” which operates as a tie breaker in situations 

where placement of a child with a biological parent is potentially not in a child’s best interests, 

the Majority has effectively created a situation where biology really is a trump card (e.g. where a 

Court is faced with competing claims from biological and non-biological parents). 

42. The Majority herein fails to addresses the fact that the Applicant was also a “parent” 

within the meaning of the Child Protection Act. The Majority does refer to requirements under 

41 Ibid at para. 56. 
42 Majority reasons at para. 113. 
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the Divorce Act and the Custody Jurisdiction and Enforcement Act for grandparents to seek 

custody, but never identified the Applicant as a parent.43 

43. By way of contrast, Jenkins C.J.P.E.I. specifically deals with the fact that both the 

Applicant and J.D. share the same designation of “parent” under the Child Protection Act: 

J elevated the factor to a presumption -- “parental presumption principle” -- and asserted 
this is applicable to the facts of this unique disposition hearing. Because the proponents 
are father and grandmother, the differentiation between a child protection proceeding and 
ordinary custody proceeding is absent. Accordingly, he submits, as W’s natural parent, J 
is presumptively better situated to ensure W’s wellbeing. The appellant asks this court to 
restate the issue for disposition. He submits B’s status as a “parent” under the CPA is 
irrelevant “because the jurisprudence outlined above is firmly rooted in the biological 
parent’s proximate biological tie vis-à-vis the child.” He submits B’s status as a statutory 
parent was not a reason for the judge to ignore the natural parent principle. 
 
In my assessment, that didn’t happen; and the appellant’s submission ignores important 
realities of this case. Generally speaking, the biological parent would be present at the 
child’s birth and parent and child would have developed a long standing bond. The 
present case is exceptional. W has a developed bond with his mother A that B would 
foster, and a developed bond with his grandmother B herself, who was W’s primary 
caregiver for the majority of his first six years. In contrast, J had no knowledge of W’s 
existence or involvement in W’s life for his first five and a half years, and W’s new 
relationship with his father, while developing favourably, was of six-eight months and 
nascent.  Putting the best light on the appellant’s submission, it remains that B’s status as 
parent in law and in fact and all that this represents is ever relevant for consideration of 
the ultimate question of the best interests of the child. 
 
Both the CPA and the common law state that the best interests of the child test prevails. 
The natural parent principle or factor needs to be considered within that context for the 
purpose of achieving the best interests of the child. The test is always applied in the 
circumstances of the case.44 

44. Without clarification from this Honourable Court, the Majority’s decision creates a 

precedent for parents who meet the legislative definition and share every other parental bond 

with their child but a biological one, to be discounted. To have their custodial claims dismissed 

43 Ibid at para. 109. 
44 Dissent decision at paras. 184-186. 
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in favour of a biological centered approach. The Child Protection Act affords parents who meet 

the legislative definition with the exact same rights. There is no differentiation based on biology 

or how parental status was obtained. The question for this Honourable Court is whether there 

should be. 

Issue Two: Deference in Child Custody Matters 

What is the Appropriate Standard of Review? 

45. The Court of Appeal below was also significantly divided in their approach to the 

appropriate standard of review and deference owed to the Trial Judge in a child protection 

matter. As such, this case presents a key opportunity for this Honourable Court to clarify the 

applicable standard of review for cases centered on a best interest of the child analysis. 

46. The Majority briefly recounted the applicable caselaw with regard to standard of review 

and cited Housen v. Nikolaisen as authority for a Court of Appeal’s justification to replace the 

opinion of trial judges with regard to questions of law.45 The Majority also cited Van de Perre v. 

Edwards, and confirmed, deference is owed to the Trial Judge as cases involving custody are 

primarily fact driven.46 

47. The Majority herein held that the Trial Judge’s failure to “meaningfully grapple” with the 

“natural parent principle” constituted an error of law allowing the Court of Appeal to “step in”.47 

In arriving at this decision, the majority relied on the this Honourable Court’s decision in 

Canada (Minister of Citizenship and Immigration) v. Vavilov, citing the Trial Judge’s lack of 

reasons with regard to the “natural parent principle” as a violation of J.D.’s procedural right to be 

heard.48 Does Vavilov permit the Majority to 

45 Majority decision at para. 31; Housen v. Nikolaisen, 2002 SCC 33. 
46 Ibid at para. 32; Van de Perre v. Edwards, 2001 SCC 60. 
47 Ibid at para. 57. 
48 Ibid at paras. 55-57; Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 
65. 
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• establish the “natural parent principle”; 

• critique the Trial Judge’s credibility findings with regard to an expert witness; 

• overturn the Trial Judge’s best interests findings; and 

• replace them with their own assessment? 

Ensuring Consistency in the Application of Deference 

48. In dissent, Jenkins C.J.P.E.I. strongly disagreed, and after canvassing the applicable 

standard of review law from both the Prince Edward Island Court of Appeal and this Honourable 

Court, wrote: 

Prior to Van de Perre v. Edwards, in Hickey v. Hickey, 1999 CanLII 691 (SCC), [1999] 2 
S.C.R. 518, the Supreme Court explained the policy rationale for deference (in the 
context of a support order): 

[10]      When family law legislation gives judges the power to decide on support 
obligations based on certain objectives, values, factors, and criteria, determining 
whether support will be awarded or varied, and if so, the amount of the order, 
involves the exercise of considerable discretion by trial judges. They must balance 
the objectives and factors set out in the Divorce Act or in provincial support 
statutes with an appreciation of the particular facts of the case. It is a difficult but 
important determination, which is critical to the lives of the parties and to their 
children. Because of its fact-based and discretionary nature, trial judges must be 
given considerable deference by appellate courts when such decisions are 
reviewed. 
[11]        Our Court has often emphasized the rule that appeal courts should not 
overturn support orders unless the reasons disclose an error in principle, a 
significant misapprehension of the evidence, or unless the award is clearly wrong. 
[Citations omitted.] … 

Brown: Civil Appeals (Carswell, 2019), Chapter 15:7110, complements these directions 
by discussing the reasons why the deferential standard of review is employed in custody 
cases. One reason is that decisions tend to be “polycentric” in nature. That is, deciding 
what arrangements are in the best interests of a child usually will involve weighing 
several interrelated considerations, no one of which will necessary carry the day (Brown 
refers to Gordon v. Goertz, 1996 CanLII 191 (SCC), [1996] 2 S.C.R. 27). Second, 
custody cases involve the sort of evidence that highlights the importance of hearing and 
seeing the witnesses (Brown refers to the PEI case Weeks v. O’Connor)[3], that typically 
require assessments of credibility involving subtle judgment-calls (Brown refers to Van 
de Perre v. Edwards, supra, at ¶12 (set out above)), often as to the character of the 
parents. Deference is heightened when a trial judge’s conclusions rest on findings of fact 
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and credibility (Brown refers to Wei v. Cao, 2009 BCCA 268, at ¶4 which followed the 
Supreme Court of Canada decision in Rick v. Brandsema[4]). There is an added interest in 
shortening the period of uncertainty and possible disruption to the child attendant upon an 
appeal, this being apart altogether from the additional expense that an appeal may entail 
(Brown refers to Van de Perre v. Edwards, at ¶13). 
 
First and last, this appeal involves a careful application of the applicable standard of 
review.49 

49. In analyzing the appellate trends with regard to mobility cases from 1996-2006, Professor 

Rollie Thompson analyzed appellate mobility decisions and found that the trial outcome had 

been overturned in 45% of them. He concluded, “[t]he appellate language of deference is utterly 

misleading. The appeal courts are highly interventionist in appeal cases, ready to jump right in 

and rebalance the factors, reweigh the evidence and re-exercise discretion.”50 Professor 

Thompson went on to note that courts of appeal had applied the deferential standard of review 

implemented in Van de Perre to mobility cases “at least when they are dismissing appeals”.51 

Is it Time to Establish a New Standard? 

50. Interestingly, Van de Perre has been cited by multiple Courts of Appeal as establishing 

the “standard of review in family law matters”.52 However, this Honourable Court was clear in 

Van de Perre itself that “the scope of appellate review does not change because of the type of 

case on appeal.53 The Court rejected multiple times the proposition that the scope of appellate 

intervention for a decision based on a best interests analysis was owed any unique 

consideration.54 

49 Dissent decision at paras. 162-164. 
50 D.A. Rollie Thompson, “Ten Years after Gordon: No Law, Nowhere” 25 R.F.L. (6th) 307 
51 Ibid. 
52 See, for example, Stevens v. Haley, 2019 MBCA 88 at para. 23, Jean Louis v. Jean Louis, 
2020 BCCA 220 at para. 24, and MacDonald v. MacDonald, 2011 NBCA 25 at para. 7. 
53 Van de Perre v. Edwards 2001 SCC 60 at para. 14. 
54 Ibid at paras. 12-14 
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51. Van de Perre was also just as clear in establishing that the failure of a trial judge to 

discuss the evidence in detail is not sufficient grounds to attract appellate intervention and that 

determinations of custody pursuant to the best interests of a child are “necessarily decisions of 

mixed law and fact.”55 

52. Despite this guidance, Courts of Appeal across the country continually apply different 

standards of review when considering appeals from child protection matters, or other matters 

involving a best interests analysis. This case will allow this Honourable Court to provide the 

missing clarity for the Country with regard to the appropriate standard of review analysis to be 

conducted in child protection and other best interests matters and confirm exactly how the 

“material error” analysis described in Van de Perre interacts with the long standing standard of 

review requirements established in Housen. 

53. There are two drastically divergent positions in the Court of Appeal below. For the 

Majority, an error of law in the Trial Judge’s decision outside the best interests analysis was 

justification to discard the Trial Judge’s factual findings and substitute an appellate analysis of 

the best interests test. For the Dissent, the Trial Judge’s decision should have been upheld. 

54. With the impending implementation of widespread legislative amendment to the best 

interests test in the coming months, clarity and guidance on the scope of appellate intervention in 

family law matters is needed now more than ever. It is submitted that this Honourable Court 

should grant Leave now before the invevitable increase in the number of appeals regarding 

custody matters. 

Conclusion: Inequity and Uncertainty 

55. If the Majority decision is left to stand, then the evolution of the law in broadening the 

definition of parent to include more than those who share a biological connection to a child will 

be stripped of its meaning, and the law will have reverted to the 1950s trilogy establishing a 

55 Ibid at paras. 14 and 50. 
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prima facie entitlement of biological parents to custody. This will create significant inequity for 

parents who rely on a statutory definition to confirm their right to be considered a child’s parent 

in the eyes of the law, as they will need to overcome the presumption that children’s interests are 

best served with a biological connection. 

56. Such a presumption is contrary to the firmly established best interests analysis that 

governs all child protection decisions. A decision by this Honourable Court would provide 

timely guidance. Without such guidance, there will continue to be uncertainty and conflict in the 

case law. The case at hand offers this Honourable Court an important opportunity to canvass the 

issues associated with the “natural parent principle” as well as granting guidance to the country 

on the appropriate role for appellate courts in dealing with these matters. Most significantly, 

what, aside from biology, differentiates biological parents in comparison to non-biological 

counterparts? 

PART IV – SUBMISSIONS CONCERNING COSTS 

57. Recognizing that the Applicant is of limited financial means, and has received funding 

from legal aid throughout these proceedings, the Applicant requests that, should the application 

for leave be dismissed, no costs be awarded. 

PART V – ORDER SOUGHT 

68. The Applicant respectfully asks: 

a) that the application for Leave be granted with costs; and 

b) should Leave be dismissed, that no costs be awarded against the Applicant. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 22nd day of January, 2021. 

___________________________________ 

 
Ryan Moss 
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