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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. This appeal provides this Court with an opportunity to further confirm the grounds upon 

which an appellate court may intervene in a custody or child protection matter and to further affirm 

that biology can be a relevant consideration in determining the best interest of a child.  

B. Statement of Facts and Director Involvement 

2. The Intervener, the Director of Child Protection for the Province of Prince Edward Island 

(“Director), largely agrees with the facts as set out by the Respondent, J.D. (“J”). While the 

Director did not take an active role or put forward a position at the hearing before the Prince 

Edward Island Court of Appeal, they do still have a vested interest in the finality of this matter as 

it relates to permanency for the child at the heart of this proceeding (“W”).    

3. Over the span of his short life, W has spent time in the care of his biological mother, his 

biological father J, the Appellant, his maternal grandmother B.J.T. (“B”), and the Director.  W is 

lucky to have two people, his biological father and maternal grandmother, who will provide a safe 

home, and who want him placed in their permanent care.  

4. At the disposition hearing before Justice Key of the Supreme Court of Prince Edward 

Island, the Director took the position that a placement of W with either J or B would be appropriate 

as there were no protection concerns with relation to either.1  

5. The apprehension of W by the Director meant that the proceedings were initiated pursuant 

to the Child Protection Act2; however, as noted by the trial judge, “what was placed before the 

court was a custody battle disguised as a disposition hearing.”3 All relevant factors4 with respect 

to the best interests of W were to be considered.  

                                                   
1 DCP v. A.D.D., J.D. and B.J.T., 2020 PESC 23 at para 88 [Trial Decision].  
2 Child Protection Act, RSPEI 1988, c. C-5.1 [CPA]. 
3 Trial Decision, supra note 1 at para 11.  
4 CPA, supra note 2 at ss 2(2).  
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6. The majority of the Prince Edward Island Court of Appeal determined that the trial judge

failed to give regard to “relevant considerations”5 and relied too heavily on “irrelevant factors”.6

In a child protection proceeding, there would normally be very little evidence that would not be

relevant to the best interests of the child. However, this case was the exception, and the Director

agrees with the Court of Appeal that the trial judge focused on the actions of the Director rather

than the best interests of W.7

7. The Director continues as Intervener in this matter to ensure that the best interests of W are

represented in bringing this matter to a close and to provide comment on the law as it relates to the

best interest test and the role that biology can play in that test as it relates to child protection

matters.

PART II – STATEMENT OF QUESTIONS IN ISSUE 

8. The issues raised by the Appellant can be summarized into the following questions:

(a) In conducting a best interest test, with respect to custody of a child, can the court,
when it is justified, consider biology as a relevant consideration?

(b) What standard of review is appropriate in custody and child protection matters?

9. The answers to both questions are already recognized in accepted jurisprudence. An

appellate court may intervene in a custody or child protection matter where there has been a

“material error, a serious misapprehension of the evidence, or an error of law.”8 Biology can be a

relevant factor to consider where all things are otherwise equal between a biological parent and

non-biological parent.9

PART III – STATEMENT OF ARGUMENT 

5 J.D. v DCP, et al, 2020 PECA 14 at para 33 [CA Decision]. 
6 Ibid.  
7 Ibid at para 79. 
8 Van de Perre v Edwards, 2001 SCC 60 [Van de Perre]. 
9 See e.g. King v Low, [1985] 1 SCR 87 [King] and Khan v Kong, [2007] O.J. No. 5340, 2007 
CanLII 61091 (ON SC). Affirmed in Khan v Kong, 2009 ONCA 21 [Khan]. 
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A. Biology, when justified, is a relevant factor to consider when conducting a best
interest of a child analysis.

I. Best interest analysis requires factoring in all relevant considerations.

10. It is well established that when considering the best interest of a child the welfare of the

child is of paramount concern and must include consideration of all relevant factors.10 All factors

are to be considered in relation to their impact on the child and not the impact on the parent.11

11. While legislation may provide some guidance to those who apply and interpret the law by

providing some relevant factors to consider, the enumerated grounds are a non-exhaustive list. The

Divorce Act12, Child Protection Act13, Children’s Law Act14 or other family15 and child protection

legislation16 from across the country have varied lists of enumerated factors to be considered.  The

lists are not identical but all legislation in this country dealing with the best interests of a child

have one thing in common, that all relevant factors must be considered.

12. It is the entire picture which must be considered, and no single relevant consideration

should be the decisive factor on its own.17

13. The Saskatchewan Court of Queens Bench in a 2016 case18 involving a custody dispute

between a biological parent and prospective adoptive parents accepted the reasoning of this Court

in Young v Young19 and Gordon v Goertz20. What is in a child’s best interest must be viewed from

their perspective and not from any other interested person.21 In making a determination on the best

10 King, supra note 9.  
11 British Columbia Birth Registration No. ### (Re), 2000 BCCA 109 at para 76 [Birth Reg.]. 
12 Divorce Act, RSC 1985, c.3. 
13 CPA, supra note 2. 
14 Children’s Law Act, RSPEI 1988, c C-6.1 [CLA].  
15 See e.g., Children's Law Act, SS 2020, c 2 at ss. 10(3)-(4); Family Law Act, SBC 2011, c 25 at 
ss. 37(2); Family Law Act, SA 2003, c F-4.5 at ss. 18(1)-(2) 
16 See e.g., Child, Family and Community Service Act, RSBC 1996, c 46 at ss. 4(1); Children and 
Family Services Act, SNS 1990, c 5 at ss. 3(2); Children, Youth and Families Act, SNL 2018, c 
C-12.3 at ss. 9(2). 
17 A.L. & J.L. v D.K & M.W., 2000 BCCA 455 at para. 17 [AL]. 
18 A.O. v T.E, 2016 SKQB 92 at paras. 186-188 [AO Trial].   
19 Young v Young, [1993] 4 SCR 3 [Young]. 
20 Gordon v Goertz, [1996] 2 SCR 27 [Gordon] . 
21 AO Trial, supra note 18 at para 186.  
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interests of a child, one must encompass “a myriad of considerations”22 and “a wide variety of 

factors”23. Each situation is different, and it is critical that the facts must be considered given the 

unique circumstances.24 

14. This Court recently commented on the best interest of a child analysis, and while not in a 

custody or child protection dispute, the same reasoning can be applied to the present case. In 

Kanthasamy25, it was found that while the best interest analysis is highly contextual26 a decision 

will be unreasonable if all the interests of the child are not sufficiently considered and that the 

interests must be, “examined “with a great deal of attention” in light of all the evidence”.27 A best 

interest analysis must be more than perfunctory.28 

15. The Saskatchewan Court of Appeal29 recently provided a well-reasoned and succinct 

overview of the best interest analysis, 

[22] Section 8(a) of the CLA contains a non-exhaustive list of factors that guide a 
trial judge in determining the best interests of a child when parenting arrangements 
are in dispute: B.B. v E.B., 2020 SKQB 56 at para 18. T.B.S. is correct that the 
section is not simply a list that is to be graded on a pass–fail basis. On the other 
hand, it is also not the formulation of a math problem or a score-keeping system. It 
is not a recipe to be assessed only by examining its ingredients and not the final 
product: A.O. at para 136. The assessment of all of the factors that influence a 
child’s best interests is a difficult task that is undertaken by a trial judge through 
considering every factor related to a child’s best interests, assigning the weight that 
is appropriate in the circumstances and determining the appropriate parenting 
arrangements on the basis of the cumulative effect of all of the factors...30 

                                                   
22 Young, supra note 19 at para 71. 
23 Ibid.  
24 AO Trial, supra note 18 at para 188. Appeal upheld. Proper relevant factors were considered 

and went beyond the enumerated list in the legislation. Detailed attention was given to each factor 

[A.O. v T.E, 2016 SKCA 148].  
25 Kanthasamy v. Canada (Citizenship and Immigration), 2015 SCC 61.  
26 Ibid at para 35. 
27 Ibid at para 39. 
28 Ibid at para 57. 
29 T.B.S. v S.J.B, 2020 SKCA 93 at para. 93 [TBS]. 
30 Ibid. at para 22. [emphasis in original] 

https://www.canlii.org/en/sk/laws/stat/ss-1997-c-c-8.2/latest/ss-1997-c-c-8.2.html#sec8_smooth
https://www.canlii.org/en/sk/laws/stat/ss-1997-c-c-8.2/latest/ss-1997-c-c-8.2.html
https://www.canlii.org/en/sk/skqb/doc/2020/2020skqb56/2020skqb56.html
https://www.canlii.org/en/sk/skqb/doc/2020/2020skqb56/2020skqb56.html#par18
https://www.canlii.org/en/sk/skca/doc/2016/2016skca148/2016skca148.html#par136
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16. In the present case the Court of Appeal was correct in finding that the best interest analysis 

of the trial judge did not consider all relevant factors and was not sufficient given the circumstances 

of the case.  

II. Statutory Parent vs Biological Parent 

17. The definition of “parent”31 in the Child Protection Act is purposefully broad so as not to 

exclude those who are statutorily recognized as parents to participate in a child protection 

proceeding. This ensures that those who play a parenting role in the child’s life may be present to 

provide evidence on all relevant factors pertaining to the child; however, it is not meant to open 

the door to every caregiver involved in a child’s life to be awarded custody or guardianship 

rights.32  

18. While there is no distinction in the Child Protection Act 33between a statutory parent versus 

a biological parent, the distinction may still be considered a relevant factor in determining the best 

interests of the child.  

III. Biology is a relevant consideration when all things are equal and when justified.  

19. The biological connection between a person with whom a child has a relationship can be a 

relevant factor to consider when conducting a best interest analysis. While it is a secondary 

consideration34 only to be considered at the end of a best interest analysis, biology can be a relevant 

factor.35 Biology creates a unique relationship between parent and child which must not be 

overlooked.36 

20. Where all parties, or no parties, who are seeking custody of a child have a parental 

biological connection with a child then biology will not be a relevant factor to consider. Only when 

                                                   
31 CPA, supra note 2 at ss. 1(s).  
32 AL, supra note 17 at paras. 25-27. 
33 CPA, supra note 2.  
34 Khan, supra note 9 at para 232.  
35 See e.g., King, supra note 9; Birth Reg, supra note 11; Khan, supra note 9 at para. 277; TBS, 
supra note 29 at paras 46 and 57-58.  
36 K.E.L. v S.A.L., 2018 ONSC 1309 at para 84 [KEL]. 
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there is one party who shares parental biology with a child as compared to another person seeking 

custody who does not share biology with the child does this factor become relevant.37  

21. This Court has found that, “parental claims must not be set aside lightly, and they are 

entitled to serious consideration in reaching any conclusion.”38 Biology must however be set aside 

when the welfare of the child requires it.39 Where the balance of the best interest analysis clearly 

resides with a non-biological parent, then biology must be set aside.40  

22. In this case, the trial judge determined that J and B were equal in their ability to care for 

W.41 The trial judge did not determine that the welfare of the child justified not considering the 

biological connection between J and W as a relevant factor to consider.  

23. In determining a contest between a biological parent and non-biological parent there are 

special considerations which must be accounted for.42 This is because the, “benefits which flow to 

a child from blood ties are intangible and not readily put into words.”43, and “claims of blood ties 

cannot be disregarded.”44   

24. At the conclusion of a best interest analysis, after having considered all relevant factors 

other than biology, if a biological parent and a non-biological parent, both of whom have a strong 

bond with the child45, are considered equal then the biological connection between the child and 

parent can be considered as a relevant factor which may swing the pendulum in favour of the 

biological parent.46  

                                                   
37 TBS, supra note 29 at para 46. 
38 King, supra note 9 at para 27.  
39 L.L.L. and C.A.L v L.M.S and R.J.M, 2021 MBPC 32 at para 131[LLL].  
40 See e.g. King, supra note 9 at para 27 and LLL, supra note 39 at para 131.  
41 Trial decision, supra note 1 at para 215.  
42 Van De Perre, supra note 8 at para 51. 
43 Birth Reg, supra note 11 at para 117.  
44 M. (C.G.) v. W. (C.), [1989] B.C.W.L.D. 2650, 1989 CanLII 5232 (BC CA) at para 18.  
45 TBS, supra note 29. 
46 See e.g., AL, supra note 17; Birth Reg, supra note 11; AO Trial, supra note 18 at para. 196. AO 
Appeal, supra note 24.  
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25. The relationship between a child and biological parent is a special one and thus can be a 

factor in determining the best interests of a child47,  

 [58] In my view, biological parental ties are a unique and important factor in the 
evaluation of a child’s best interests. The existence of a biological relationship 
between a child and a parent may be highly significant. It will not always be 
necessary for all other things to be equal – a notion that in and of itself does not fit 
comfortably with the best interests analysis – for the biological relationship to “tip 
the balance”. However, as with the assessment of any individual factor, the weight 
to be assigned is fact-dependent and highly contextual. Its importance to a specific 
child’s best interests will depend on the circumstances of the case. It may carry 
great weight in some situations and substantially less weight in others, but the 
importance of this factor must always be analyzed through the lens of the best 
interests of the specific child whose parenting arrangements are being determined.48 

26. Biology is never meant to be the one decisive factor. It must not be given disproportionate 

weight, but when all other factors are considered equal, it may tip the scale in favour of the 

biological parent and this will not offend the principles from King v Low.49  

27. Recognizing the position taken by the Intervener, LGBT Family Coalition,  the Director 

submits that, in instances of a non-heterosexual couple or couples where one parent did not have 

the opportunity to contribute to the biology of the child, that the courts may also consider that as 

a relevant factor in their best interest analysis. Just because only one party shares the biology of 

the child does not mean that the court must consider that a determinative factor at the conclusion 

of the best interest analysis. Biology is but one of many factors that the court may consider as 

relevant. If the court determines that biology is irrelevant to the best interest of a child given the 

circumstances, then biology must not be considered.  

B. The Court of Appeal was correct in the standard of review that was applied given the 
material error of the trial judge.  

                                                   
47 TBS, supra note 29 at para. 57. 
48 Ibid. at para. 58, [emphasis added] 
49 AO Trial, supra note 18 at para 89. [emphasis added] 
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28. This Court established the standard of review in custody matters in Van de Perre50 and this 

standard has since been relied upon by appellate courts across the country.51 While the scope of 

review is narrow, and great deference is granted to the judge hearing the evidence at trial, an 

appellate court must intervene where there has been a, “material error, serious misapprehension of 

the evidence or an error in law.”52 

29. Paragraph 15 of Van de Perre is oft cited at the appellate court level53,  

[15]      As indicated in both Gordon and Hickey, the approach to appellate review 
requires an indication of a material error. If there is an indication that the trial 
judge did not consider relevant factors or evidence, this might indicate that he did 
not properly weigh all of the factors. In such a case, an appellate court may review 
the evidence proffered at trial to determine if the trial judge ignored or misdirected 
himself with respect to relevant evidence… 

30. This standard was recently applied by the British Columbia Court of Appeal54,  

[49] The standard of review applicable to the trial judge’s findings and 
conclusions was addressed by Madam Justice D. Smith in Fotsch v. Begin, 2015 
BCCA 403: 

[66]      It is well established that an appellate court may not interfere 
with the exercise of discretion of a trial judge in the absence of a 
demonstrated material error of law or fact, a serious 
misapprehension of the evidence, or a decision that is “clearly 
wrong”… 

31. The Director agrees with the Respondent that the majority of the Court of Appeal in this 

matter recognized that deference was owed to the trial judge but that there were errors of law made 

in not considering relevant factors beyond the enumerated list in section 2(2) of the Child 

Protection Act55.  

                                                   
50 Van de Perre, supra note 8 at para. 13. 
51 See e.g. AO Trial, supra note 18; Court v McGrath, 2019 PECA 29 [McGrath]; TBS, supra note 
29.  
52 AO Appeal, supra note 24 at para. 70 and TBS, supra note 29 at para. 19. 
53 Van de Perre, supra note 8 at para 15.  
54 Barendregt v Greblinunas, 2021 BCCA 11 at para 49.  
55 CPA, supra note 2 at ss. 2(2).  

https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca403/2015bcca403.html
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca403/2015bcca403.html
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32. The Prince Edward Island Court of Appeal applied the same standard in DCP(PEI) v E.W. 

& Ors.56; however, in that case they found that the, “judge’s reasons in this case are sufficient. 

They clearly say why he made the decision on disposition,”57.  

33. There is no confusion by the Prince Edward Island Court of Appeal as to the applicable 

standard of review but rather the difference in the present case lies in the application of that 

standard. The difference lies in the relevant factors considered given the decision which was 

prepared by the trial judge.   

34. As noted above a best interest analysis includes giving regards to all relevant 

considerations, not only those embedded in the legislation. While the trial judge did a thorough 

review of the evidence presented during the hearing and did recognize that the list of relevant 

considerations “is not an exhaustive list”58, the best interest analysis was merely a check list of 

capacity versus inability of the factors listed in the Child Protection Act.59 This was a material 

error in law to not consider all relevant factors60, including the biological connection between J 

and W, in determining the permanent placement of a child.61  

35. The analysis conducted by the trial judge at paragraphs 198 to 215 fails to exhibit that she 

fully grappled with all relevant considerations as was required pursuant to section 2(2) of the Child 

Protection Act.62 Where it is clear that a trial judge erred in not giving sufficient weight to all 

relevant considerations then appellate intervention is appropriate.63  

36. The Prince Edward Island Court of Appeal found where a trial judge does not specifically 

go through all relevant factors in their decision, it may show that the judge did not give the proper 

weight to all the factors. An omission by a trial judge will be a material error where, “it gives rise 

                                                   
56 DCP(PEI) v E.W. & Ors., 2021 PECA 3 [EW]. 
57 Ibid. at para 23. 
58 Trial Decision, supra note 1 at para 198.  
59 Ibid. at paras. 198-215. 
60 Appeal decision, supra note 5 at para 33. 
61 CPA, supra note 2 at ss. 2(2).  
62 Trial Decision, supra note 1 at paras. 198-215 
63 Gordon, supra note 20 at para 52. 
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to the reasoned belief that the trial judge must have forgotten, ignored or misconceived the 

evidence in a way that affected the judge’s conclusion.”64  

37. While decisions do not necessarily need to deal substantively with every argument 

pertaining to the relevant factors, it must be clear from the decision that sufficient weight was 

given to all relevant factors and it must demonstrate a full and sensitive inquiry into the best 

interests of the child.65 

38. The majority of the Court of Appeal in this case recognized this; “While it is not necessary 

for a trial judge to deal with every argument or line of possible analysis, it is an error of law to fail 

to meaningfully grapple with the key legal argument raised by the father.”66 The Director submits 

that it was an error of law for the trial judge not to give proper consideration to the biological link 

between J and W given that she determined that, “J.D. and B.J.T are more or less equal in their 

ability to care for W.D.”67  

PART IV – SUBMISSION ON COSTS 

39. The Director submits that there be no costs awarded to or against the Director in relation 

to this appeal.  

PART V – ORDER SOUGHT 

40. The Director submits that the Appeal ought to be dismissed with no costs awarded to or 

against the Director.  

41. In the alternative, should the Appeal be allowed, the Director submits that due to the 

passage of time and in order to give regard to all relevant considerations related to the best interests 

of W, a new hearing before the Supreme Court of Prince Edward Island should be held.  

                                                   
64 McGrath, supra note 51 at para 17. [emphasis added] 
65 Gordon, supra note 20 at para 52.  
66 CA Decision, supra note 5 at para 57. 
67 Trial Decision, supra note 1 at para 215. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Charlottetown, Province of 

Prince Edward Island this 16th day of November, 2021. 

        for: 

____________________________________ 
MITCHELL M. O’SHEA 
Counsel for the Intervener, Director of Child 
Protection for the Province of Prince Edward 
Island 
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