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FACTUM OF THE INTERVENER LGBT FAMILY COALITION 
 

PART I – OVERVIEW AND STATEMENT OF FACTS 
 

1. The present case requires this Court to decide the role that biology should play in the 

attribution of child custody. On appeal, a majority of the Prince Edward Island Court of Appeal 

overturned the Supreme Court of Prince Edward Island for having failed to give effect to a 

presumption or factor that would favour granting custody of a child to their “natural parent” over 

and above any other individual, including another legal parent.1  

2. The LGBT Family Coalition submits that this “natural parent” presumption or factor is 

discriminatory towards LGBTQ+ parents and that maintaining biology as a factor in the determination 

of custody matters constitutes an erroneous approach to the best interests of the child analysis. 

3. Although in this case both of the parties are genetically related to the child, the matter of the 

“natural parent presumption” or biological factor will inevitably affect members of LGBTQ+ 

communities, which are almost exclusively composed of families where not all parents are 

biologically related to their child or children. Therefore, the question at the center of this appeal 

goes well beyond the facts of this case and requires this Court to revisit principles laid down over 

three decades ago, when the Charter’s2 equality guarantees were nascent and LGBTQ+ families 

were not recognized in law. The LGBT Family Coalition intervenes to ensure that in determining 

the factors that compose the best interests of the child in matters of custody, this Honourable Court 

can now take account of the potential ramifications of this judgment on a broader and more 

representative sample of Canadian families. 

---------- 

PART II – ISSUES AND POSITION 
 

4. The LGBT Family Coalition only participates in answering one of the issues on appeal, being 

the question of whether, in the context of a best interests of the child analysis, Canadian law should 

favour “natural” or “biological” parents over all others.

 
1  See J.D. v. DCP, et al, 2020 PECA 14 at paras. 81–113, 123 [J.D.]. 
2  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c. 11. 
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5. Contrary to both parties, the LGBT Family Coalition submits that biology should not be a 

factor at all in the determination of the best interests of the child in matters of custody. Custody 

law’s emphasis on biology effectively singles out LGBTQ+ parents as less worthy custodians, 

thereby offending the Charter values that are meant to infuse our common law principles and 

family doctrines. Moreover, this focus on biology does not reflect parental care or ability, nor does 

it correlate to any measure of a child’s wellbeing. 

----------

PART III – ARGUMENT 
 

A. The “Natural Parent Presumption” Is No Longer Valid 

6. At common law, biology—or the presumption of a biological link—has historically been of 

central importance to the construct of the family and the basis for filiation. Until this Court’s 

intervention in the 1980s, the common law gave effect to this preference for biological or “natural” 

parents over other contenders for custody (generally, foster or adoptive parents3) through a 

presumption that translated a “preferred status or preferential claim over others”4 and that applied 

ahead of any analysis of the best interests of the child. For our purposes, the term “natural parent 

presumption” will be used to encapsulate this preferential entitlement.  

7. In the 1950s, in a trilogy of adoption cases pitting birth parents against foster parents, this 

Court entrenched the “natural parent presumption”, finding that “prima facie the natural parents 

are entitled to custody” unless they are disqualified for having abandoned the child or for being 

unfit to parent.5 

8. In the 1980s, this Court’s jurisprudence recognized changing social conditions and attitudes 

and shifted the focus of custody cases from the interests of the parents to the best interests of their 

children,6 recognizing in the process that a child’s interests might not always align with their 

 
3  See e.g. Re D’Andrea, 31 D.L.R. 751 (Ont. S.C.); Brown v. Partridge, [1925] 1 D.L.R. 761 

(Sask. C.A.) [Partridge]. 
4  Foster v. Allison, 44 R.F.L. (5th) 78 (Ont. S.C.) at para. 2. 
5  Hepton et al. v. Maat et al., [1957] S.C.R. 606 at 607. See also Re Baby Duffell Martin v. Duffell, 

[1950] S.C.R. 737 at 744, 746; In Re Agar; McNeilly et al v. Agar, [1958] S.C.R. 52 at 53. 
6  See King v. Low, [1985] 1 S.C.R. 87 at 96–97, 110–101 [King]; Racine v. Woods, [1983] 

2 SCR 173 at 174, 188. 
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biological parents’. Most notedly, this Court in King v. Low explicitly displaced the “natural parent 

presumption”, while maintaining the intrinsic importance ascribed to the biological parent in 

stating: “Parental claims must not be lightly set aside, and they are entitled to serious consideration 

in reaching any conclusion. Where it is clear that the welfare of the child requires it, however, they 

must be set aside.”7  

9. Following this Court’s guidance in King v. Low, most subsequent jurisprudence from lower 

courts ceased to apply the presumption. However, relying on statements from this Court that 

emphasized the importance of the “natural parent”, these judgments nonetheless maintained the 

preferential role of the biological parent as custodian by importing biology as a factor in the 

analysis of the best interests of the child instead.8 For brevity, the term “biological factor” will be 

used to capture this precise analytical framework.  

10. The practical difference that results from this change is minimal. The “natural parent 

presumption” translates the idea that a child is best placed in the custody of their biological parent. 

When considered as a presumption that can trump or rival the best interests of the child, the 

“natural parent presumption” clearly represents the biological parent’s entitlement to custody: per 

the presumption, it is assumed that the child ought to be in that parent’s custody unless the 

presumption can be overturned, generally on the basis that the parent is unfit for that role. 

Considering biological parenthood as a factor in the analysis of the best interests of the child 

similarly vehiculates the notion that there is something intrinsically beneficial to the child in being 

in a biological parent’s custody—something that cannot be presumed inherent to the child’s other 

relationships, including other parental relationships. 

11. Compared to the “natural parent presumption”, the biological factor is but a blunter 

instrument to attribute a preferential status to biological parents. Indeed, the judgment on appeal 

exemplifies the fact that terming or treating the focus on biology a presumption or a factor can 

sometimes make little practical difference to the non-“natural” parent, as both appellations result 

 
7  King, supra note 6 at 101. 
8  See e.g. Hardcastle v. Huculak and Saskatchewan (Minister of Social Services), 1987 CanLII 

4725 at para. 8 (Sask. C.A.) [Hardcastle]; Khan v. Kong, 2007 CanLII 61091 (ON SC) aff’d 
in 2009 ONCA 21; J.F. v. T.E. and G.E., 2010 NBCA 14; Chera v. Chera, 2008 BCCA 374; 
T.B.S. v. S.J.B., 2020 SKCA 93 [T.B.S.]. 
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in the same tipping of the scales in favour of the biological parent. As stated by the majority in the 

judgment appealed: “in cases where, after consideration of all relevant factors, the answer is 

unclear such as the case where the parent and the non-parent are more or less equal or 

comparatively equal, or perhaps even where the case for the non-parent is slightly better, the 

natural parent factor should be decisive.”9  

12. Despite this Court shifting the direction of its jurisprudence in the 1980s to do away with the 

“natural parent presumption” in response to a change in social circumstances and attitudes,10 the 

biological factor that replaced this presumption remains anchored in the same historical and 

cultural ideology and has proven to be broadly similar in its consequences to its predecessor. In 

the meantime, society and LGBTQ+ rights have evolved to recognize LGBTQ+ families as an 

integral part of Canadian society, entitled to substantially equal rights as families headed by 

cisgender and heterosexual individuals. 

13. In 1985, when King v. Low was decided, the Charter had been enacted three years earlier 

and its equality guarantee was only to take effect that very same year. In 1985, same-sex couples 

were barred from marriage or civil unions and a parent in a same-sex couple who was not 

biologically related to their child had no way to have their status recognized in law. Since then, 

Canadian courts have struck down legislation that creates roadblocks to the recognition of 

LGBTQ+ rights or that denies benefits to LGBTQ+ parents or their children for lack of a biological 

connection between them.11 It is hereby submitted that, thirty-five years after King v. Low, changes 

in family constructs and the further evolution of social attitudes, as well as the application of 

Charter values, require a new realignment of custody law with society and for this Court to do 

away with the biological factor altogether. 

B. The Biological Factor Infringes Charter Values 

14. Common law principles must evolve in line with Charter values, as this Court has 

recognized in Hill v. Church of Scientology of Toronto, stating: “it is appropriate for the courts to 

 
9  J.D., supra note 1 at para. 113 [emphasis added]. See also ibid at para. 105. 
10  See King, supra note 6 at 97ff. 
11  See e.g. J.A.S. v. Manitoba (AG) (17-Dec-2020), Winnipeg FD20-01-24769 (Man QB) (reasons 

pending publication); Caron c. Attorney General of Canada, 2020 QCCS 2700 at para 31. 



- 5 - 
 

Factum of the Intervener LGBT Family Coalition Argument    
 

make such incremental revisions to the common law as may be necessary to have it comply with 

the values enunciated in the Charter.”12 It is trite and uncontroversial that Charter values include 

substantive equality and the protection of marginalized groups from discrimination. It follows that 

the “natural parent presumption” and the common law factors influencing the best interests of the 

child must develop in a manner concordant with equality jurisprudence. 

15. In almost all LGBTQ+ families, children will not be biologically related to all their parents. 

Moreover, where the LGBTQ+ population must resort to the use of donor genetic materials in high 

proportion, the percentage of heterosexual couples needing and/or wishing to use such donor 

materials is low.13 Therefore, it is much more common for an LGBTQ+ parent not to be 

biologically related to their child than is the case for cisgender and heterosexual parents. 

16. While the biological factor does not explicitly create a distinction between LGBTQ+ parents 

and cisgender, heterosexual parents, it necessarily impacts LGBTQ+ individuals at a higher rate. For 

the purposes of evaluating whether the biological factor has an adverse effect on LGBTQ+ parents, 

this “higher rate” is the “relevant impact”14 of the impugned principle: the biological factor has a 

disproportionate impact on LGBTQ+ parents. Per this Court’s recent jurisprudence, the biological 

factor therefore “create[s] a distinction based on prohibited grounds through its effects.”15 

17. The effect of the biological factor’s application is to diminish a non-biologically-related 

parent’s chances of obtaining custody of their child. LGBTQ+ communities suffer from a history 

of exclusion from the legal institutions that bound the legal family, including filiation, marriage, 

and the historically biased application of custody law.16 The biological factor contributes to and 

perpetuates this exclusionary treatment. 

 
12  See Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 at paras. 91, 92, 97, 127 

[Hill].  
13  See Laura Cárdenas, “Un/Related: Discrimination in Posthumous Conception for LGBTQ+ 

Families in Canada” (2021) 99:2 Can. Bar Rev. 213 at 228–29.  
14  Fraser v. Canada (Attorney General), 2020 SCC 28 at para. 55 [Fraser]. 
15  Ibid at para. 52. 
16  For an overview of the historical marginalization of LGBTQ+ communities in the context of 

family formation and recognition, see Cárdenas, supra note 13 at 237–41 and footnotes 

therein. 
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18. Moreover, a presumption that holds a “natural parent” better placed to obtain custody of their 

child than a non-biologically-related parent embodies and acts upon a value judgment about what 

makes a proper parent and family and, implicitly, qualifies the latter parent as the “unnatural” 

one—thereby perpetuating stereotypes that LGBTQ+ families and the LGBT Family Coalition 

have spent decades fighting to undo.17 While the biological factor’s incorporation in the best 

interests of the child avoids the language that harkens back to expressly homophobic and 

transphobic opinions about LGBTQ+ families, it continues to systemically describe non-biological 

parents as inferior, therefore perpetuating stereotypes affecting LGBTQ+ parents in a more 

subtle—but no less dangerous—package. Although the presence of social prejudice and 

stereotyping are not necessary factors in the evaluation of adverse effects, their existence further 

underscores and aggravates the discriminatory impact of the biological factor.18 

19. Per Hill, this Court must weigh the benefit of substantive equality against that of the 

biological factor.19 As the following section will demonstrate, the biological factor is founded on 

an arbitrary and unfounded premise—i.e., the presumption that children benefit more from 

growing in the care of a biological parent. This premise draws on historical and cultural biases and 

has never been supported by scientific evidence in the jurisprudence. On the contrary, empirical 

evidence demonstrates that a biological link with their custodian plays no appreciable role in a 

child’s wellbeing. In the absence of an appreciable beneficial impact to children and in light of its 

inconsistency with the Charter, the biological factor’s integration in the best interests of the child 

analysis in custody law simply cannot be justified. 

20. The biological factor’s prejudicial impact on LGBTQ+ parents constitutes discrimination 

and thwarts substantive equality principles. Where the common law is found to be inconsistent 

with Charter values, as the LGBT Family Coalition submits that it is here, it is appropriate for the 

courts to revise it accordingly.20 Therefore, on this basis alone, the LGBT Family Coalition submits 

that this Court must eliminate biology from the considerations that are factored into the best 

interests of the child analysis in custody matters. 

 
17  See ibid at footnote 106. 
18  See Fraser, supra note 14 at para. 78. 
19  See Hill, supra note 12 at paras. 97, 98. 
20  See ibid at paras. 92, 95. 
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C. The Biological Factor Is Not in the Best Interests of Children 

21. Traditionally, law and society have placed much value on biology in family law and 

parenthood.21 Many parents may well feel strongly about having such a biological link with their 

children, and children in turn grow up in a society that reinforces the value and “natural” aspect of 

biological parenthood. Jurisprudence on the “natural parent presumption” and biological factor has 

internalized these convictions and elevated them into a truism, well exemplified by the 

Saskatchewan Court of Appeal’s oft-cited statement in Hardcastle v. Huculak and Saskatchewan 

(Minister of Social Services): “Now all things being comparatively equal the welfare of a child is 

best served in the custody of one or both of [their] natural parents; there is the advantage of natural 

parental and filial love, of extended natural family relationships, and of the sense of security which 

comes from knowing, and knowing of, one’s family and one’s roots.”22 No scientific evidence was 

ever provided in the jurisprudence to support this position. The preference of one contender for 

custody over another on the basis of their genetic connection to the child is an arbitrary criterion. 

22. In fact, international social science evidence overwhelmingly indicates that children 

conceived through assisted reproductive technologies who are raised by non-biological parents 

fare just as well as those raised by biological parents.23 Similarly, studies demonstrate that children 

growing in LGBTQ+ households are cared for and thrive in ways equivalent to their peers.24 

 
21  See e.g. Smith v. Reid, 17 D.L.R. 59 (Sask. C.A.); King, supra note 6 at 104; Rai v. Rai, 2012 

ONSC 4267 at para. 199; A.O. v. T.E., 2016 SKCA 148 at para. 89 [A.O.]; Partridge, supra 
note 3 at 768, per Martin J.A. 

22  See Hardcastle, supra note 8 at para 8 [emphasis added] cited in J.D., supra note 1 at 
para. 94. See also ibid at para. 81; CFS v. R.G.L.L. and S.J.H. and S.K.H. and T.L.S., 2016 
MBQB 92 at 118. 

23  See Elena Christiana Ilioi & Susan Golombok, “Psychological Adjustment in Adolescents 
Conceived by Assisted Reproduction Techniques: A Systematic Review” (2015) 21(1) Hum. 
Reprod. Update 84 at 94–95; Susan Golombok, “Research on Assisted Reproduction 
Families: A Historical Perspective” in Gabor Kovacs, Peter Brinsden & Alan DeCherney, 
eds, In-Vitro Fertilization: The Pioneers’ History (Cambridge: Cambridge University Press, 
2018) 232 at 235, 236, 239 [Book of Authorities (“BOA”), Tab 1]. 

24  See Henny M. Bos, Lisette Kuyper & Nanette K. Gartrell, “A Population-Based Comparison 
of Female and Male Same-Sex Parent and Different-Sex Parent Households” (2018) 57:1 
Fam. Process 148 at 148, 157, 159–160, 162 [BOA, Tab 2]; Golombok, supra note 23 at 238; 
Audrey S. Koh et al, “Adult Offspring of Lesbian Parents: How Do They Relate to their 
Sperm Donors?” (2020) 114:4 Fertility & Sterility 879 at 885 [BOA, Tab 3]. 
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Indeed, judgments on matters outside of custody, from this Court and others, have taken notice 

since the 1990s that children who grow up raised, cared for, and loved by same-sex parents (where 

they are likely biologically related to only one parent) fare just as well as those raised, cared for, 

and loved in different-sex parents’ households (where they are presumed biologically related to 

both parents).25  

23. The rationale in Hardcastle also expresses a concern that children will want to know of their 

roots and that the sense of security derived from this knowledge justifies preferring a biological 

over a non-biological custodian. While this concern may not be completely unfounded, it need not 

be answered by factoring biology into the best interests of the child analysis. Adopted children and 

those conceived with recourse to donated gametic materials can be and sometimes are curious 

about their biological origins,26 however, the above-mentioned studies demonstrate that this has 

no impact on their wellbeing. Studies also establish that disclosure of a child’s donor conception 

at an earlier age—and in a manner concordant with the child’s development at that age—leads to 

higher wellbeing.27 They further demonstrate that children conceived with donated gametic 

materials form healthy attachments with their parents whether they are able to find out the identity 

of their donor(s) or not.28  

24. Thus, the lack of biological connection between a child and their parent(s) does not, by itself, 

have any appreciable impact on their wellbeing and is an arbitrary criterion. Rather, as the above 

review has shown, it is the way the child’s parents care for the child and disclose the latter’s donor 

conception story that may have an impact on the child’s health. Communication and disclosure are 

variables of family functioning, not genetic relatedness, and indeed, granting custody of a child to 

 
25  See e.g. Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554 at 632; A. (Re), 1999 

ABQB 879 at 52(3); Nova Scotia (Attorney General) v. Walsh, 2002 SCC 83 at 129. 
26  See Nicola Carone et al, “The Stability of Psychological Adjustment among Donor-

Conceived Offspring in the U.S. National Longitudinal Lesbian Family Study from 
Childhood to Adulthood: Differences by Donor Type” (2021) 115:2 Fertility & Sterility 1302 
at 1303, 1309 [BOA, Tab 4]; Golombok, supra note 23 at 236. 

27  See Elena Ilioi et al, “The Role of Age of Disclosure of Biological Origins in the 
Psychological Wellbeing of Adolescents Conceived by Reproductive Donation: 
A Longitudinal Study from Age 1 to Age 14” (2017) 58:3 J Child Psychology & Psychiatry 
315; Ilioi & Golombok, supra note 23 at 94; Koh et al, supra note 24 at 884-85; Golombok, 
supra note 23 at 235, 236. 

28  See Carone et al, supra note 26 at 1309. 
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a biological parent over a non-biological parent would not systematically ensure the child’s ability 

to inquire and be told of their origins. For those reasons, attributing custody preferentially to a 

biological over a non-biological parent is a false solution to a legitimate concern for children to be 

well and feel safe in their family and identity. As no empirical correlation can be established 

between factoring biology into custody matters and the child’s wellbeing, the emphasis of the best 

interests of the child should remain on family functioning, not household structure.29 

25. The “natural parent presumption” predates any legislation on child custody, federal or 

provincial. Since the 1880s, federal and provincial legislators have been adopting and amending30 

lists of factors that must be considered in determining the best interests of the child in the 

attribution of their custody. These lists are deemed non-exhaustive, such that common law factors 

are also considered by the courts engaging in this analysis.31 Over and above these factors, the 

purpose and promise of the best interests of the child doctrine is its focus on the child’s wellbeing 

above all else.32  

26. It is the LGBT Family Coalition’s submission that the inclusion of biology among those 

factors is no longer warranted in the absence of evidence to its necessity and in the knowledge that 

it is arbitrary and discriminates against an already-marginalized segment of our society.  

27. Considering genetic links, “biological connections”,33 or “blood ties”34 detracts from other, 

actually relevant factors and sways the attribution of custody on the basis of a consideration that 

 
29  Bos, Kuyper & Gartrell, supra note 24 at 162; Koh et al, supra note 24 at 885. 
30  Ontario, for instance, amended the factor present at s. 24(3)(h) of the Children's Law Reform 

Act, R.S.O. 1990, c. C.12 [Ont. CLRA] in 2016 from “the relationship by blood or through 

an adoption order between the child and each person who is a party to the application” to 

“any familial relationship between the child and each person who is a party to the 

application” (see All Families Are Equal Act (Parentage and Related Registrations Statute 

Law Amendment), 2016, S.O. 2016, c. 23, s. 7(1)). 
31  See e.g. Divorce Act, R.S.C. 1985, c. 3 (2nd Supp), s. 16(3); T.B.S., supra note 8 at para. 22. 
32  See Gordon v. Goertz, [1996] 2 SCR 27 at para 20. 
33  Law v. Siu, 2009 ONCA 61 at para. 3; A.O., supra note 21 at para. 89. 
34  A.L. & J.L. v. D.K. & M.W., 2000 BCCA 455 at para. 46; Rodriguez v. Guignard, 2013 

ONSC 146 at para. 104. 
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has no impact on the child. For these reasons, the LGBT Family Coalition asks this Honourable 

Court to clarify that biology is neither a presumption nor a factor in the determination of the best 

interests of the child and the attribution of custody. 

---------- 

PART IV – SUBMISSIONS ON COSTS 
 

28. The LGBT Family Coalition requests that there be no costs awarded to or against it in 

relation to this appeal. 

---------- 

PART V – ORDER SOUGHT 
 

29. The LGBT Family Coalition submits that the “natural parent presumption” and biological 

factor infringe the principle of substantive equality and do not advance the best interests of the 

child; therefore, biology should not be factored into the best interests of the child analysis. The 

LGBT Family Coalition takes no position on the disposition of the appeal but respectfully requests 

that the Court consider the foregoing submissions in deciding this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Montréal, November 10, 2021 
 
 
________________________________________ 
Me Laura Cárdenas 
Pronouns: she, her 
IMK LLP 
Counsel for the Intervener 
LGBT Family Coalition 
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