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PART I – OVERVIEW & STATEMENT OF FACTS 

Overview 

1. This Appeal asks this Honourable Court to address two fundamental questions: 

a. In the context of a best interest of the child analysis, should Canadian law recognize 

a presumption in favour of “natural” or “biological” parents over all other 

individuals? 

b. What level of appellate deference is owed to Trial Judges conducting a best interests 

analysis? 

2. With respect to the first question, the Appellant’s position is that biology should not 

displace the reasonable assessment of a Canadian trial judge. The Appellant acknowledges that the 

biological or “natural parent” factor is an important consideration in a best interests of the child 

assessment. However, a Majority of the Court of Appeal below erred by determining that where a 

natural or biological parent and “non-parent” are more or less equal in their ability to parent, the 

natural parent factor must be the deciding factor. 

3. The Majority’s decision “goes off track” for two fundamental reasons: 

• by inappropriately placing a premium on biology as the determining factor, 

contrary to modern jurisprudence1 and the practical realities of modern Canadian 

family structure; and 

• by conducting the analysis as though the Respondent was the only parent to which 

the natural parenting principle applies, when the Appellant, as W’s maternal 

grandmother, was also a “parent” within the meaning of the Child Protection Act.2 

4. With respect to the second question, the Appellant adopts and echoes the position outlined 

by Jenkins C.J.P.E.I. Significantly, custody cases are fact-driven and trial judges are uniquely 

 
1 See, for example, King v. Low, 1985 CanLII 59 (SCC). 
2 J.D. v DCP, et al, 2020 PECA 14 (CanLII) at para. 202. [Court of Appeal Decision] [Appellant’s 
Record, Tab 9 (“AR”)]. 
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situated to make determinations of fact.3 Contrary to the Majority’s decision, the Trial Judge herein 

did not make a reviewable error in this case. 

5. In this case, the Trial Judge heard testimony from numerous witnesses over the course of 

multiple days of the hearing. She assessed the evidence through the lens of the best interest of the 

child and ordered that the child, W, be placed in the permanent custody of the Appellant, his 

maternal grandmother, who had been the only stable caregiver he had known his entire life. The 

Trial Judge’s conclusion regarding W’s best interests was available to her and fully supported by 

the evidence, case-law, and legislation. 

6. It is submitted that the decision of the Majority of the Court of Appeal below, in 

overturning the Trial Judge’s decision and placing W with his biological father after conducting a 

best interest analysis of their own and establishing biology as a primary consideration, 

fundamentally ignores the long-standing purposes and principles of the best interests of the child. 

By granting biological parents priority, the Majority decision retrenches an approach to child 

custody determinations that was specifically set aside by this Honourable Court in R. (A.N.) v. W. 

(L.J.)4 and King v. Low.5 

7. In order to ensure the law recognizes that biology is no longer the only acceptable factor 

to consider in who should parent a child, the law must be flexible and strive for a tailored solution 

for each child in this country that it affects. If the inquiry into what is truly in a child’s best interest 

is to actually achieve the intended result, the Majority’s decision must be set aside. 

Statement of Facts 

Brief Factual Chronology 

8. W was born on October 15, 2013. W’s mother has significant mental health challenges. As 

a result, from early 2014 until approximately March of 2016, the Appellant was caring for W.6 

 
3 Court of Appeal Decision at para. 187 [AR, Tab 9]; Child Protection Act, RSPEI 1988, c C-5.1, 
s. 1(s). 
4 R. (A.N.) v. W. (L.J.), [1983] 2 S.C.R. 173 at para. 1. 
5 King v. Low, [1985] 1 S.C.R. 87. 
6 Court of Appeal Decision at para. 6 [AR, Tab 9]. 
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9. The Respondent is W’s father. W’s mother left the Respondent in 2013 after W was 

conceived. Until recently, the Respondent was not aware of W’s existence.7 

10. Significant evidence was led at trial, by both the Appellant and W’s half-brother, H.B., that 

the Respondent had been physically abusive toward W’s mother during their relationship. H.B. 

witnessed this violence.8 

11. W’s mother left the Respondent in Alberta without informing him she was pregnant, and 

returned to Prince Edward Island to give birth to W. The Appellant left her employment in Alberta 

and followed her daughter back to Prince Edward Island shortly after to assist with caring for W. 

Aside from a few brief periods, the Appellant provided for and cared for W from the day he was 

born. 

12. W was apprehended by the Director of Child Protection for the Province of Prince Edward 

Island from his mother on January 16, 2018, when he was 4 years old. Following a disposition 

hearing in April 2018, the Supreme Court of Prince Edward Island rendered a decision that W was 

a child in need of protection and ordered he remain in the temporary care and custody of the 

Director of Child Protection for three months.9 

13. Upon learning W was in the Director’s care, the Appellant began seeking to have W placed 

in her permanent care. As a result, she was required to take the steps necessary to become a foster 

parent before W was placed with her in June 2018 and began moving toward adopting him.10 

14. The Respondent was notified of W’s existence by the Director of Child Protection in 

February 2019. After confirming parentage, the Respondent travelled to Prince Edward Island to 

meet W with the support of the Director of Child Protection. 

 
7 Ibid at para. 7 [AR, Tab 9]. 
8 DCP v. A.D.D., J.D. and B.J.T., 2020 PESC 23 (CanLII) at paras. 165-177, 184, 195–196. [Trial 
Decision] [AR, Tab 6]. 
9 Court of Appeal Decision at para. 8 [AR, Tab 9]. 
10 Ibid [AR, Tab 9]. 
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15. Following this introduction, the Director of Child Protection sought to permanently place 

W with the Respondent. The Appellant sought the ability to be included in the proceeding, and 

after none of the parties consented to her addition, was required to file a Motion seeking status as 

a parent.11 

16. The Supreme Court of Prince Edward Island, in an oral judgement dated July 2, 2019, held 

the Appellant is a parent pursuant to the Child Protection Act. The Prince Edward Island Court of 

Appeal subsequently affirmed the Appellant’s parental status.12 

17. Despite the Appellant’s status as W’s parent, the Director of Child Protection removed W 

from the Appellant’s care the day after the Trial Judge held the Appellant to be a parent, and placed 

him in an alternate foster placement for roughly one month before sending W to Calgary to stay 

with the Respondent.13 

18. The Appellant was provided no notice prior to W’s relocation to Calgary and immediately 

filed a Notice of Motion alleging the Director had acted outside of their authority and seeking an 

Order for contempt. This motion was dismissed.14 

19. The Director’s Application for a Protection Hearing was held in January 2020. In a decision 

dated February 10, 2020, W was held to be a child in need of protection from his mother.15 

Trial Decision 

20. The Trial Judge held that it would be in W’s best interests to be returned to the Appellant’s 

care in Prince Edward Island and placed W in her permanent custody, citing the primary 

differentiating factor as the Appellant’s willingness to support and promote W’s relationship with 

the Respondent and his family. 

 
11 Ibid at para. 9 [AR, Tab 9]. 
12 DCP v. A.D.D., J.D., B.J.T., 2019 PECA 28 [AR, Tab 4]. 
13 Ibid at para. 13 [AR, Tab 4]. 
14 DCP v. A.D.D., J.D. and B.T., 2019 PESC 53 [AR, Tab 3]. 
15 Ibid. at para. 14; see also DCP v. A.D.D., J.D. and B.J.T., 2020 PESC 9 [AR, Tab 5]. 
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21. In the decision, the Trial Judge undertook an extensive assessment of the evidence from all 

nine witnesses and then moved on to complete a fulsome analysis of W’s best interests by referring 

to all statutory best interests factors. 

22. In addressing the statutory best interests of the child factors, the Trial Judge stated “[the 

Appellant] may be [W]’s grandmother but for the purposes of this decision she is a parent.”16 At 

the conclusion of her analysis, the Trial Judge determined: 

Based on principles espoused in the Act, and having considered all of the evidence before 
me including the evidence of the prior hearings, the submissions of counsel and the best 
interests of [W] the court orders that [W]. shall be placed in the permanent custody of his 
parent, his maternal grandmother, [the Appellant] 
 
The Director shall return [W] to [the Appellant] within two weeks of this decision with 
appropriate transition planning designed to be in the best interests of [W] Given the current 
situation with Covid-19, all Public Health directives will be adhered to once [W] is returned 
to his PEI home.17 

Court of Appeal: Majority 

23. The Majority decision recognized that in Van de Perre v. Edwards18 and Court v. 

McGrath,19 this Honourable Court explained that greater deference and a narrow scope of appellate 

review is warranted in child custody scenarios. 

24. Despite identifying the requirement of appellate deference in this context, the Majority 

decision side-steps the issue by finding that the Trial Judge erred in law by “failing to consider the 

principal argument of the father, and as well, in considering the irrelevant factor of the Director’s 

decision to move W to Alberta.”20 

25. The Majority then proceeds to establish that the “natural parent factor” or “biological 

parent factor” provides biological parents with what amounts to a presumption under the best 

 
16 Trial Decision at para. 209 [AR, Tab 6]. 
17 Ibid at paras. 224-225 [AR, Tab 6]. 
18 Van de Perre v. Edwards, 2001 SCC 60. 
19 Court v. McGrath, 2019 PECA 29. 
20 Court of Appeal Decision at para. 33 [AR, Tab 9]. 
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interests analysis in cases where “a parent and the non-parent are more or less equal or 

comparatively equal, or perhaps even where the case for the non-parent is slightly better.”21 

26. The Majority concludes by conducting its own best interests analysis, taking into account 

the “natural parent principle”. Despite accepting all of the Trial Judge’s findings of fact (except 

for her findings of fact in relation to the expert witness, Dr. Petrie),22 the Majority determined that 

W’s best interests would be better served by placing him in the permanent custody of the 

Respondent.23 

27. A fundamental problem with the Majority’s decision is that the Appellant’s legislative 

status as a parent under the Child Protection Act was never addressed. Throughout the Majority’s 

decision, the emphasis is on the fact that the Respondent is a biological parent and the Appellant 

lacks this designation. The Majority was also quick to dismiss the significance of W’s other 

biological parent, who resides in Prince Edward Island and with whom W had an on-going 

relationship with prior to being sent to Calgary. 

Court of Appeal: Dissent 

28. Jenkins C.J.P.E.I outlined the deferential standard enunciated by this Honourable Court 

when dealing with child custody issues and stated, “[f]irst and last, this appeal involves a careful 

application of the applicable standard of review”.24 

29. In addressing the natural parent principle, Jenkins C.J.P.E.I. wrote: 

An underlying premise of the appellant’s “natural parent principle” submission is that 
while the CPA recognizes B as a parent, she is not a natural parent, and the CPA does not 
emasculate the natural parent principle. That is true; however, the natural parent principle 
or factor is to be treated in perspective. It is one factor, albeit a significant one, that feeds 
achievement of the controlling principle of the best interests of the child. The appellant’s 
submission goes off track because it views J as the only parent to which the natural 
parenting principle applies. That was not the case before the hearing judge. The judge did 
not ignore, forget or misconceive a legal principle. She made her assessment in accordance 
with the law upon considering all relevant aspects of the best interests of the child. The 

 
21 Ibid at para. 113 [AR, Tab 9]. 
22 Court of Appeal Decision at para. 80 [AR, Tab 9]. 
23 Ibid at para. 123 [AR, Tab 9]. 
24 Court of Appeal Decision at paras. 156-164 [AR, Tab 9]. 
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judge was well aware she was adjudicating competing claims for custody advanced by 
qualified applicants, one of whom is a natural parent. She was aware J is W’s biological 
father, and of the developing bond between W and J. The judge appropriately found that 
this fact does not stand alone. She justifiably took into account that W has a P.E.I. family 
too, that includes his biological mother who is also his natural parent, his grandmother, 
who had acted as his parent, and his half-brother H. The appellant’s submission urging 
preference for the natural parent appears to be based on an erroneous foundational view 
that B is merely a grandmother as was the situation in some of the case law he cited. This 
mistaken view ignores the bond that developed between W and B over the first nearly six 
years of W’s life, the existing bond between W and his mother and the bond with his half-
brother H. 
 
The trial judge found that in this case all things were not comparatively equal. That was 
her call to make. She did not ignore W’s biological link with his father. She was concerned 
regarding maintenance and promotion of the natural bonds between W and his parents. She 
found J and B were more or less equal in their ability to care for W, but that ability 
demonstrated by their respective parenting plans was not the “whole picture.” She 
classified maintenance of the biological bonds as being very important. She found that B 
would promote and facilitate those bonds in a meaningful way in W’s best interests and 
that J would not. 
 
Custody contests are fact-specific. I am satisfied the hearing judge was alive to the law 
regarding the special place of the natural parent, and that she gave it appropriate weight. 
She did not have to name it the natural parenting principle. She gave appropriate 
recognition and weight to the evidence of natural parenting bonds. It was open to the 
hearing judge to decide this is a situation where the natural parent factor weighs on both 
sides of the scale, albeit with due regard for W’s need for protection from his mother. The 
judge took all the factors into account. There is no reason to question the weight she 
attributed to the relevant evidence. No material error occurred. It was certainly open to the 
judge to decide it would be in W’s best interests to be placed with B.25 

30. Simply put, the Majority decision is rooted in a “biology” focused assessment of best 

interest factors which does not align with a proper application of the test or the ongoing evolution 

of the definition of a parent. Correction is required in order to ensure the proper recognition of 

legal parental status and a child centered focus in a best interest analysis. 

 

 
25 Ibid paras. 202-204 [AR, Tab 9]. 
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PART II – STATEMENT OF ISSUES 

31. The following issues arise on this appeal: 

Issue One: Should there be a Presumption Favouring “Natural Parents”? 

Is there a legal presumption favouring a “natural parent” over all other individuals who 
meet the legislative definition of “parent” in the Child Protection Act? To what extent 
should the “natural parent” factor be considered when determining the best interests of a 
child in child protection matters? 

Issue Two: Deference in Child Custody Matters 

When can an appellate court intervene in determining the best interests of a child? What 
is the standard of review for disposition decisions pursuant to child protection legislation 
and to what extent should appellate courts consider the failure to explicitly address 
jurisprudence raised by a party to be a reversible error? 

PART III – STATEMENT OF ARGUMENT 

A. Issue One: Should there be a Presumption Favouring “Natural Parents”? 

Statutory Foundation 

32. The Child Protection Act26 defines the word “parent” inclusively, recognizing four 

distinctive categories: 

• a birth or adoptive parent who has custody or guardianship rights to a child; 

• a person, who has stood in loco parentis to a child for a period of not less than one year 

and who has a continuing relationship with the child; 

• a legal guardian of a child; and  

• a person responsible for the care of a child and with whom the child resides, but does 

not include a person acting as a caregiver on behalf of the Director of Child 

Protection.27 

 
26 Child Protection Act, RSPEI 1988, c C-5.1, s. 1(s). 
27 Child Protection Act, RSPEI 1988, c C-5.1, s. 1(s). 
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33. Across the Canadian legislative landscape, every province and territory has enacted similar 

legislation which defines “parent” inclusively or else provides a means for individuals other than 

a child’s biological parents to assume a parental role at law.28 Many define the term as including 

any person who has demonstrated “a settled intention to treat a child as a child of his or her 

family”.29 

34. The Appellant meets this definition. She was previously confirmed by the Prince Edward 

Island Court of Appeal to meet the statutory definition of “parent” as defined by the Child 

Protection Act.30 Despite the Appellant’s legal status, the Majority below focused solely on her 

biological status (as the child’s grandmother) and, for no other reason, overturned the Trial Judge’s 

decision to grant her permanent custody and guardianship over her grandson. 

35. Nowhere in the Child Protection Act are “natural parents” granted any level of preference 

over non-biological parents. As such, there is an urgent need to overturn the decision of the 

Majority below. Doing so would provide a means for this Honourable Court to better reflect the 

language of the Child Protection Act and its analogues across Canada. 

Natural Parent Factor? 

36. When King v. Low was decided in 1985, it overturned a trilogy of adoption cases decided 

by this Honourable Court throughout the 1950’s which all held that biological parents were prima 

facie entitled to custody unless they were deemed to be unfit.31 However, in the years following, 

 
28 Family Law Act, SBC 2011, c 25; Family Law Act, SA 2003, c F-4.5; The Child and Family 
Services Act, SS 1989-90, c C-7.2; The Child and Family Services Act, CCSM c C80; Family Law 
Act, RSO 1990, c F.3; Youth Protection Act, CQLR c P-34.1; Family Services Act, SNB 1980, c 
F-2.2; Parenting and Support Act, RSNS 1989, c 160; Family Law Act, RSNL 1990, c F-2; 
Children's Law Act, RSY 2002, c 31; Child and Family Services Act, SNWT 1997, c 13; Child 
and Family Services Act, SNWT (Nu) 1997, c 13. 
29 See, for example Family Law Act, RSO 1990, c F.3, s. 1(1); Parenting and Support Act, RSNS 
1989, c 160, s. 2(i); Family Law Act, RSNL 1990, c F-2, s. 2(1)(d). 
30 DCP v. A.D.D., J.D., B.J.T., 2019 PECA 28 [AR, Tab 4]. 
31 Martin v. Duffell, [1950] S.C.R. 737, Hepton v. Maat, [1957] S.C.R. 606, McNeilly v. Agar 
(1957)[1958] S.C.R. 52. 
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King v. Low has often been relied upon for its statement that “parental claims must not be lightly 

set aside, and they are entitled to serious consideration in reaching any conclusion.”32 

37. After 35 years, both the jurisprudence and legislation have evolved to take into account the 

changing nature of the hetero-normative nuclear family, and to recognize that it is not solely 

biological parents who parent children. For example, British Columbia and Ontario have amended 

or enacted new legislation to expand the definition of “parent” to allow more than two parents of 

a child to be recognized in specific situations as part of an effort to recognize the evolution of 

parentage.33 

38. In overturning the Trial Judge’s decision, and placing W in the permanent custody of his 

father, the Majority erroneously re-establishes the “natural parent factor” as a determinative of 

child custody matters, finding: 

The natural parent factor does no more than recognize that the relationship between parent 
and child is important, unique and special. It gives a child a sense of security in knowing 
his/her roots. A strong parent and child bond goes a long way to producing healthy, happy 
and well adjusted adults. 
 
The natural parent factor is but one factor of many relevant factors but one that is very 
important. It is not, however, a trump card. The focus is still on the best interests of the 
child. 
 
However, in cases where, after consideration of all relevant factors, the answer is unclear 
such as the case where the parent and the non-parent are more or less equal or 
comparatively equal, or perhaps even where the case for the non-parent is slightly better, 
the natural parent factor should be decisive.34 

39. Despite indicating that the “natural parent factor” is not a “trump card”, in practical effect, 

the Majority reasons establish biology as a decisive factor, even if all other factors suggest a child’s 

best interests would be better served in a non-biological placement. The Majority’s holding sets a 

precedent that replaces the flexibility of best interests analyses with a rigid biological checklist. 

 
32 King v. Low [1985] 1 S.C.R. 87, paragraph 27 
33 Family Law Act, SBC 2011 c. 25, All Families are Equal Act, SO 2016, c. 23 
34 Court of Appeal Decision at paras. 111–113 [AR, Tab 9]. 
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40. In dissent, Jenkins C.J.P.E.I., determined this position constitutes an “erroneous 

foundational view”, and found: 

The appellant's submission on preference for the natural parent seems to be based on the 
erroneous foundational view, held by at least J, his mother R and their Calgary lawyer, that 
B is merely a grandmother and accordingly her involvement with W should be gauged as 
marginal. This mistaken worldview ignores essential considerations: (1) the strong bond 
developed between W and B as his caregiver and grandmother over the first nearly-six 
years of W's life; (2) the legal status of B as a "parent" under the CPA; (3) the existing 
biological bonds between W and his mother A and his half-brother H; and (4) the trial 
judge's finding that B would meaningfully continue to nurture and promote W's bonds with 
both his paternal and maternal parents and families while J would not.35 

41. Jenkins, C.J.P.E.I.’s strong wording is justified, as the establishment of a decisive “natural 

parent factor” would effectively undo decades of advancement in protecting children’s interests 

while recognizing the diversity of Canadian family structures. 

Background on Best Interests 

42. This Honourable Court has found that the best interests of the child is the sole consideration 

for the determination of custody.36 

43. The origins of the best interest analysis can be traced back to the 18th century. At common 

law, the right to the custody of children was originally held by the father. This right reflected the 

dominant ideology of the “family unit”. The patriarchal family was the preferred, and indeed, the 

only recognized family structure.37 

44. Since the 19th century, along with a gradual move toward gender equality in parenting 

presumptions, the focus shifted from the rights of the father to those of the child. Paternal 

preference was gradually displaced by a rule establishing that mothers had a primary right to care 

for a child of “tender years”.38 A related presumption favoured the placement of older children 

with the parent of the same sex.39 These principles were predicated on the best interests test, insofar 

 
35 Court of Appeal Decision at para. 181 [AR, Tab 9]. 
36 Young v Young, [1993] 4 S.C.R. 3 at para. 26. 
37 Ibid at para. 22. 
38 Re Orr, [1933] O.R. 212 (C.A.). 
39 Young v Young, [1993] 4 S.C.R. 3 at para. 25. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296583774&pubNum=135098&originatingDoc=Ib702ce0f5bcd42c6e0540010e03eefe0&refType=IG&docFamilyGuid=I81fc175cf77011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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as the outcome of custody matters was based on society’s assumptions of parents’ ability to care 

for a child of certain age. 

45. Nevertheless, courts were much more comfortable assessing the competing claims of the 

parties than they were in trying to determine what was in the best interests of a child.40 Particularly 

in cases involving custody disputes between biological parents and non-biological parents, courts 

were guided by the 1950’s Supreme Court trilogy.41 The trilogy emphasized parental rights and 

held that biological parents were prima facie entitled to custody unless by reason of some act, 

condition or circumstance, they were deemed “unfit”. 

46. It was not until the 1970’s that the emerging focus on the child’s welfare began to displace 

parental rights. In 1976, this Honourable Court clearly expressed that “the paramount 

consideration in custody matters is the welfare of the infants.”42 

47. Seven years later, in R. (A.N.) v. W. (L.J.), this Honourable Court removed the notion of 

biological primacy entirely, noting that “…the law no longer treats children as the property of 

those who gave them birth but focuses on what is in their best interest.”43 In concluding the 

decision, and placing the child in question with their non-biological parent, Wilson J. then stated, 

“While the court can feel great compassion for the respondent, and respect for her determined 

efforts to overcome her adversities, it has an obligation to ensure that any order it makes will 

promote the best interests of her child. This and this alone is our task.44 

48. This Honourable Court followed this decision with the decision in King v. Low, where 

again, any existing preference for a “natural parent” was rejected and the “welfare of the child” 

was to be the predominant factor in determining questions of contested custody.45 

 
40 Frame v. Smith, [1987] 2 S.C.R. 99 at para. 32. 
41 Martin v. Duffell, [1950] S.C.R. 737; Hepton v. Maat, [1957] S.C.R. 606; and McNeilly v. Agar, 
(1957), [1958] S.C.R. 52. 
42 Talsky v. Talsky, [1976] 2 S.C.R. 292 at para. 4.  
43 R. (A.N.) v. W. (L.J.), [1983] 2 S.C.R. 173 at para. 1.  
44 Ibid at para. 30. 
45 King v. Low [1985] 1 S.C.R. 87, para. 36. 
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49. Interestingly, King v. Low has been cited to support both positions, with the decisions in 

support of the “natural parent factor” highlighting the Court’s statement that, “[p]arental claims 

must not be lightly set aside, and they are entitled to serious consideration in reaching any 

conclusion.”46 On the other hand, other Courts have put the emphasis on the following sentence, 

which states, “[w]here it is clear that the welfare of the child requires it, however, they must be set 

aside.”47 

50. However, aside from Bastarache J.’s conclusory statement in Van de Perre v. Edwards that 

“a contest between biological parents and non-parents gives rise to special considerations which 

were not addressed here”, this Honourable Court has not addressed the issue of biology in a best 

interest analysis in more than 30 years, and ambiguity remains when it comes to biology and best 

interests. 

51. Jenkins C.J.P.E.I., referred to the Majority’s decision to prioritize a parent solely based on 

biology as a “mistaken worldview”.48 It is submitted that that a legislatively defined parent’s claim 

to parenting time should not be set aside based simply on a lack of a biological tie. 

Competing Authorities 

52. The decision of the Majority below says that where a Canadian parent meets the legal 

definition of “parent” but lacks a biological tie to their child, the absence of biological connection 

automatically prejudices any claim they may have in a best interests analysis. By adopting this 

view, the Majority reasons fall into error. Without intervention from this Honourable Court to 

correct this error, there could be serious consequences for children who have non-traditional or 

non-biological parents. 

53. The Majority’s outdated view of what it means to be a “parent” loses sight of the 

requirement for the best interests principle to remain child centered. This Honourable Court most 

recently outlined the requirements and purpose of a best interest analysis in Kanthasamy v. Canada 

(Minister of Citizenship and Immigration): 

 
46 Ibid at para. 27. 
47 Ibid at para. 27. 
48 Court of Appeal Decision at para. 181 [AR, Tab 9]. 



14 

 

The "best interests" principle is "highly contextual" because of the "multitude of factors 
that may impinge on the child's best interest": Canadian Foundation for Children, 
Youth & the Law v. Canada (Attorney General), [2004] 1 S.C.R. 76 (S.C.C.), at para. 
11; Gordon v. Goertz, [1996] 2 S.C.R. 27 (S.C.C.), at para. 20. It must therefore be 
applied in a manner responsive to each child's particular age, capacity, needs and maturity: 
see Manitoba (Director of Child & Family Services) v. C. (A.), [2009] 2 S.C.R. 181 
(S.C.C.), at para. 89. The child's level of development will guide its precise application in 
the context of a particular case. 
 
Protecting children through the "best interests of the child" principle is widely understood 
and accepted in Canada's legal system: A.B. (Litigation Guardian of) v. Bragg 
Communications Inc., [2012] 2 S.C.R. 567 (S.C.C.), at para. 17. It means "[d]eciding 
what ... appears most likely in the circumstances to be conducive to the kind of environment 
in which a particular child has the best opportunity for receiving the needed care and 
attention": MacGyver v. Richards (1995), 22 O.R. (3d) 481 (Ont. C.A.), at p. 489.49 

54. On the other hand, some appellate courts have held that “biological connection” serves as 

the deciding factor. For example, in the split decision of British Columbia Birth Registration 

No.99-00733, Re, the BCCA states: 

Based on the uncertainties associated with the care of the child in the birth father's home, I 
conclude that the trial judge erred in finding that the factors relating to the child's best 
interests were relatively equal as between the two families. Apart from the biological 
factor, the balance was clearly in favour of the adoptive parents. That being so, the 
biological factor did more than tip the balance in favour of the birth father having custody. 
Rather, the biological factor assumed overriding significance. This is evident from the trial 
judge's reference to the wishes of the birth parents at para. 24 of his reasons. It is apparent 
from that reference that the trial judge was reluctant to go against the wishes of the birth 
parents. The biological factor was uppermost in his mind. 
 
Had all other factors been more or less equal, I agree that it would have been appropriate 
to look to the biological factor as the decisive factor in the circumstances. As I stated in an 
earlier decision involving similarly difficult issues (Re British Columbia Birth 
Registration No. 030279 (1990), 24 R.F.L. (3d) 437 (B.C. S.C.)), the benefits that flow 
to a child from blood ties are intangible and not readily put into words. In this case, 
however, for the reasons I have given, the factors relating to the best interests of the child 
cannot be said to have been relatively equal as between the two families.50 

55. Similarly, in O’Brien v. Thomson, the NSCA upheld a trial decision which relied on 

biology as a decisive factor and stated: 

 
49 Kanthasamy v. Canada (Minister of Citizenship and Immigration), 2015 SCC 61 paras. 35-36. 
50 British Columbia Birth Registration No.99-00733, Re, 2000 BCCA 109 at paras. 116–117. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004059644&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996444357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019218516&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2028718310&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995395035&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990310557&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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Once the trial judge was satisfied Kristopher would be as well off living with either his 
father or Ms. MacLearn, considered how contact with his half-sister would be affected by 
his decision, considered how to maximize contact and recognition of both parents and their 
families, he did not err in taking Kristopher's father's parental rights into account and 
concluding that the status quo of Kristopher living with Ms. MacLearn did not trump these 
parental rights, especially considering his findings as to how the status quo was 
established.51 

56. However, in direct contrast to the above noted cases, the ONCA in Khan v. Kong52 affirmed 

the notion that biology is a secondary consideration next to the best interests of the child: 

There is no presumption of law respecting parental rights in custody disputes. The welfare 
of the child, which is to be considered in its broadest aspect, is the paramount consideration 
in determining custody. The benefit of a child's bond to a biological parent is a question of 
fact to be determined in each case and is encompassed as a factor in the best interest test. 
The right of a biological parent is thus a secondary consideration to the best interests of the 
child.53 

57. In F. (J.) v. E. (T.), the NBCA relied on Khan v. Kong to affirm: 

• that the only test to be considered is the best interests of the child test, and 

• that the concept of “parental preference” has been overturned.54 

58. Most recently, the Saskatchewan Court of Appeal in T.B.S. v. S.J.B. (referenced in the 

Majority’s decision), analyzed the relevant authority from across Canada and concluded: 

• “there is no presumption in favour of a biological parent when a court is 

determining the parenting arrangements that are in the best interests of a child in 

the context of a custody dispute.”55 

 
51 O’Brien v. Thomson, 2004 NSCA 34 at para. 28. 
52 Khan v. Kong, 2009 ONCA 21. 
53 Khan v. Kong, [2007] O.J. No. 5340 at para 232. 
54 F. (J.) v. E. (T.), 2010 NBCA 14 at paras 19 and 21. 
55 T.B.S. v. S.J.B., 2020 SKCA 93 at para. 55. 
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• “there is no presumption in favour of a biological parent versus a person of 

sufficient interest when determining the appropriate parenting arrangements for a 

child.”56 

59. It is submitted that the “natural parent” factor must be set aside. This Honourable Court 

should affirm the conclusion, adopted by appellate courts across Canada, that there is no 

presumption in favour of biological parents. Doing so would ensure the primacy of a child’s best 

interests in the analysis. 

Compliance with the United Nations Convention on the Rights of the Child 

60. In Kanthasamy, this Honourable Court also referred to and relied on the Convention on the 

Rights of the Child, particularly Article 3, as authority that the best interests of the child is the 

primary consideration in all actions concerning children.57 

61. The United Nations Committee on the Rights of the Children provides further guidance on 

how Article 3 of the Convention is to be applied in their General Comment No. 14 (2013).58 At 

paragraph 6 of the General Comment, a child’s best interests is defined as a threefold concept: 

(a) A substantive right: The right of the child to have his or her best interests assessed and 
taken as a primary consideration when different interests are being considered in order to 
reach a decision on the issue at stake, and the guarantee that this right will be implemented 
whenever a decision is to be made concerning a child, a group of identified or unidentified 
children or children in general. Article 3, paragraph 1, creates an intrinsic obligation for 
States, is directly applicable (self-executing) and can be invoked before a court. 
(b) A fundamental, interpretative legal principle: If a legal provision is open to more than 
one interpretation, the interpretation which most effectively serves the child’s best interests 
should be chosen. The rights enshrined in the Convention and its Optional Protocols 
provide the framework for interpretation. 
 
(c) A rule of procedure: Whenever a decision is to be made that will affect a specific child, 
an identified group of children or children in general, the decision-making process must 
include an evaluation of the possible impact (positive or negative) of the decision on the 
child or children concerned. Assessing and determining the best interests of the child 

 
56 Ibid at para. 56. 
57 See Ibid at para. 37; Manitoba (Director of Child & Family Services) v. C. (A.), 2009 SCC 30 
at para. 93. 
58 CRC/C/GC/14, 29 May 2013, General Comment No. 14 (2013), On the right of the child to have 
his or her best interests taken as a primary consideration (art. 3, para. 1). 
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require procedural guarantees. Furthermore, the justification of a decision must show that 
the right has been explicitly taken into account. In this regard, States parties shall explain 
how the right has been respected in the decision, that is, what has been considered to be in 
the child’s best interests; what criteria it is based on; and how the child’s interests have 
been weighed against other considerations, be they broad issues of policy or individual 
cases.59 

62. The General Comment highlights the fact that in order for the best interests test to work, it 

must be flexible and adaptable in order to meet unique needs of individual children.60 Further, the 

General Comment provides guidance for a decision maker on how to conduct a best interest 

analysis: 

As stated earlier, the “best interests of the child” is a right, a principle and a rule of 
procedure based on an assessment of all elements of a child’s or children’s interests in a 
specific situation. When assessing and determining the best interests of the child in order 
to make a decision on a specific measure, the following steps should be followed: 

(a) First, within the specific factual context of the case, find out what are the 
relevant elements in a best-interests assessment, give them concrete content, and 
assign a weight to each in relation to one another;  
(b) Secondly, to do so, follow a procedure that ensures legal guarantees and proper 
application of the right.61 

63. In identifying which elements should to be taken into consideration, the committee 

identified: 

• the child’s views;62 

• the child’s identity;63 

• preservation of the family environment and maintaining relations;64 
• care, protection and safety of the child;65 

• situation of vulnerability;66 

 
59 Ibid at para. 6. 
60 Ibid at paras. 32, 34. 
61 Ibid at para. 46. 
62 Ibid at paras. 53–54. 
63 Ibid at paras. 55–57. 
64 Ibid at paras. 58–70. 
65 Ibid at paras. 71–74. 
66 Ibid at paras. 75–76. 
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• the child’s right to health; and67 

• the child’s right to education.68 

64. In looking specifically at the factor of preservation of the family environment and 

maintaining relations, the General Comment notes: 

The family is the fundamental unit of society and the natural environment for the growth 
and well-being of its members, particularly children (preamble of the Convention). The 
right of the child to family life is protected under the Convention (art. 16). The term 
“family” must be interpreted in a broad sense to include biological, adoptive or foster 
parents or, where applicable, the members of the extended family or community as 
provided for by local custom (art. 5). 
 
The Committee is of the view that shared parental responsibilities are generally in the 
child's best interests. However, in decisions regarding parental responsibilities, the only 
criterion shall be what is in the best interests of the particular child. It is contrary to those 
interests if the law automatically gives parental responsibilities to either or both parents. In 
assessing the child's best interests, the judge must take into consideration the right of the 
child to preserve his or her relationship with both parents, together with the other elements 
relevant to the case.69 

65. To allow the Majority’s reasoning that a biological connection is automatically entitled to 

significant weight in a best interest analysis is contrary to the very purpose of a best interest 

analysis. A child’s connection with their parents, whether biological or otherwise, is certainly an 

important factor to be considered in the overall analysis, but it should not automatically be 

accorded elevated weight. 

66. The Majority’s focus on biology is of further concern in light of the fact that the Appellant 

is recognized by the statute as a parent. This fact is not addressed in the Majority’s reasons for 

decision, which is problematic in its own right, as Canadian society certainly no longer recognizes 

and accepts the hetero-normative family as the only acceptable family unit. 

67. Jenkins C.J.P.E.I., in dissent, properly concludes that biology is a factor, but that it is a 

factor the Trial Judge considered when making her ultimate determination on W’s best interests: 

 
67 Ibid at paras. 77–78. 
68 Ibid at para. 79. 
69 Ibid at paras. 59, 67. [Emphasis added]. 
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…Counsel cited trial-level jurisprudence in various jurisdictions for the proposition "a 
parent is in a favoured position over grandparents absent unusual and exceptional 
circumstances." 
 
184      J elevated the factor to a presumption — "parental presumption principle" — and 
asserted this is applicable to the facts of this unique disposition hearing. Because the 
proponents are father and grandmother, the differentiation between a child protection 
proceeding and ordinary custody proceeding is absent. Accordingly, he submits, as W.'s 
natural parent, J is presumptively better situated to ensure W's wellbeing. The appellant 
asks this court to restate the issue for disposition. He submits B's status as a "parent" under 
the CPA is irrelevant "because the jurisprudence outlined above is firmly rooted in the 
biological parent's proximate biological tie vis-à-vis the child." He submits B's status as a 
statutory parent was not a reason for the judge to ignore the natural parent principle. 
 
185      In my assessment, that didn't happen; and the appellant's submission ignores 
important realities of this case. Generally speaking, the biological parent would be present 
at the child's birth and parent and child would have developed a long standing bond. The 
present case is exceptional. W. has a developed bond with his mother A that B would foster, 
and a developed bond with his grandmother B herself, who was W's primary caregiver for 
the majority of his first six years. In contrast, J had no knowledge of W's existence or 
involvement in W's life for his first five and a half years, and W's new relationship with his 
father, while developing favourably, was of six-eight months and nascent. Putting the best 
light on the appellant's submission, it remains that B's status as parent in law and in fact 
and all that this represents is ever relevant for consideration of the ultimate question of the 
best interests of the child. 
 
186      Both the CPA and the common law state that the best interests of the child test 
prevails. The natural parent principle or factor needs to be considered within that context 
for the purpose of achieving the best interests of the child. The test is always applied in the 
circumstances of the case.70 

68. Given the Trial Judge’s completion of a proper best interest analysis, the Court of Appeal’s 

decision should be set aside and the ruling of the Trial Judge restored. 

B. Issue Two: Deference in Child Custody Matters 

Re-evaluation of a Best Interest Analysis 

69. Jenkins C.J.P.E.I. observed “[t]his appeal engages an assessment of the due operation of 

the applicable appellate standard of review in child custody cases.71 

 
70 Court of Appeal Decision at paras. 183-186 [AR, Tab 9]. 
71 Court of Appeal Decision at para. 142 [AR, Tab 9]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296583774&pubNum=135098&originatingDoc=Ib702ce0f5bcd42c6e0540010e03eefe0&refType=IG&docFamilyGuid=I81fc175cf77011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296583774&pubNum=135098&originatingDoc=Ib702ce0f5bcd42c6e0540010e03eefe0&refType=IG&docFamilyGuid=I81fc175cf77011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
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70. The dissenting reasons parse all the grounds of appeal carefully through a standard of 

review lens, and after a detailed application of the standard of review to the facts, Jenkins C.J.P.E.I. 

concludes by stating: 

First and last, this appeal turns on application of the appellate standard of review of 
deference and the commensurate requirement to show material error. I am satisfied the 
hearing judge made the decision that is under review in accordance with the law and 
sufficiently took into account the relevant factors, including J’s position as a natural parent. 
The judge did not forget, ignore or misconceive any relevant evidence or legal principle in 
a way that affected her conclusion.72 

71. In stark contrast, the Majority’s decision addresses standard of review in two paragraphs73 

and then identifies the Trial Judge’s alleged failure to consider the principal argument of the father 

as an error of law entitling the Court of Appeal to “step in.”74 

72. Despite identifying Housen v. Nikolaisen as establishing a standard of review of palpable 

and overriding error on questions of fact or mixed fact and law75 and in the following paragraph 

identifying Van de Perre v. Edwards as confirming the fact driven nature of custody 

determinations requires deference,76 the Majority’s decision failed to properly apply and follow 

these binding authorities. 

The Test 

73. This Court made it abundantly clear in Van de Perre that there is no special or unique 

standard of review simply because an appellate Court is reviewing a decision addressing the best 

interests of a child.77 Van de Perre further established that “Custody determinations are necessarily 

decisions of mixed law and fact.”78 

74. Less than a year after Van de Perre was decided, this Honourable Court released the 

decision in Housen v. Nikolaisen, which has stood as the primary authority for appellate standard 

 
72 Court of Appeal Decision at para. 222 [AR, Tab 9]. 
73 Court of Appeal Decision at paras. 31-32 [AR, Tab 9]. 
74 Court of Appeal Decision at paras. 33 and 57 [AR, Tab 9]. 
75 Court of Appeal Decision at para. 31 [AR, Tab 9]. 
76 Court of Appeal Decision at para. 32 [AR, Tab 9]. 
77 Van de Perre v. Edwards 2001 SCC 60 at para. 14. 
78 Ibid at para. 50. 
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of review ever since. In Housen, the Court relies on Van de Perre and provides a framework for 

appellate Courts to determine the appropriate standard of review, and held that when addressing 

an issue of mixed fact and law the standard of review would fall somewhere on a spectrum of 

correctness to palpable and overriding error, with the caveat that if the legal question is not easily 

extricable from the factual findings, a far more deferential standard was owed.79 

75. It is difficult to imagine a more factually dependant legal test than a determination of a 

child’s best interest, which necessarily obligates the trial judge to consider a non-exclusive list of 

potential factors, the weight or applicability of which are completely fact specific and in the trial 

judge’s complete discretion. 

76. In Van de Perre, this Honourable Court observed: 

Custody and access decisions are inherently exercises in discretion. Case-by-case 
consideration of the unique circumstances of each child is the hallmark of the process. This 
discretion vested in the trial judge enables a balanced evaluation of the best interests of the 
child and permits courts to respond to the spectrum of factors which can both positively 
and negatively affect a child.80 

77. As such, determinations pursuant to a best interest analysis should be reviewable only when 

a palpable and overriding error exists. Jenkins C.J.P.E.I. was specifically mindful of this 

difference: 

The grounds of appeal engage consideration of the standard of review applicable to trial 
court decisions on CPA dispositions and child custody orders in general. First and last, this 
appeal is about identifying and applying the deferential standard. This standard involves 
exercising restraint sufficient to respect the trial judge's function as decision-maker and 
avoid substituting a different view of the evidence and/or preferred outcome. Since in my 
view the judge decided the best interests of the child in accordance with the applicable law 
and the relevant evidence and did not make an error in principle, it follows that appellate 
review in this case should be based on deference and there is no basis upon which to set 
aside the decision. As well, there is no basis upon which to reassess the best interests of 
the child analysis and substitute a different disposition.81 

 
79 Housen v. Nikolaisen, 2002 SCC 33 at para. 36. 
80 Van de Perre v. Edwards 2001 SCC 60 at para. 13. 
81 Court of Appeal Decision at para. 156 [AR, Tab 9]. 
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78. In the more recent case of L.(H.) v. Canada (Attorney General), this Honourable Court 

offered further guidance on the palpable and overriding error standard: 

As I have already mentioned, there is no meaningful difference between a standard of 
"clearly wrong" and a standard of "palpable and overriding error". As Iacobucci and Major 
JJ. noted in Housen, at para. 5, the New Oxford Dictionary of English (1998) defines 
"palpable" as "clear to the mind or plain to see" (p. 1337). Moreover, no error could lead 
to a reversal unless it was "overriding" in the sense that it discredits the result. 
The "palpable and overriding error" standard, apart from its resonance, nevertheless helps 
to emphasize that one must be able to "put one's finger on" the crucial flaw, fallacy or 
mistake. In the words of Vancise J.A., "[t]he appellate court must be certain that the trial 
judge erred and must be able to identify with certainty the critical error" (Tanel, at p. 223, 
dissenting, though not on this issue).82 

79. Jenkins C.J.P.E.I. conducted a proper analysis of the alleged error, and comes to the 

conclusion that a failure to specifically discuss the “natural parent principle” was not a material 

error.83 

The Trial Judge’s Reasoning is Appropriate 

80. The Trial Judge’s evaluation required consideration of competing parenting plans 

submitted by two persons who were “parents” under the governing legislation. 

81. There were two options: 

• place the child with the Respondent father (away from his P.E.I. family, including 

W’s previous in loco parentis caregiver and grandmother, his mother, and his half-

brother); or 

• place the child with the Appellant grandmother (ensuring contact with P.E.I. family, 

but separation from his Calgary family. 

82. Neither option would leave all parties satisfied. However, unlike the Majority, the Trial 

Judge heard all the evidence during the course of the trial. Her reasons reflect the facts and 

circumstances of the case, including: 

 
82 L.(H.) v. Canada (Attorney General), 2005 SCC 25 at paras. 69-70. 
83 Court of Appeal Decision at paras. 198–201 [AR, Tab 9]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987299925&pubNum=0005463&originatingDoc=I10b717ebfce763f0e0440003ba0d6c6d&refType=IC&fi=co_pp_sp_5463_223&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_5463_223
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• that W had been in his P.E.I. environment for the first five, nearly six, years of his 

life, most of the time in his family environment, 

• that W had been in his Calgary/father family environment for just two weeks at the 

time of the application, six months at the time of hearing, and for just over nine 

months at the time of the disposition order.84 

83. As found by Jenkins C.J.P.E.I., the Trial Judge appropriately made her assessment, as 

required by the provisions of the Child Protection Act. She considered all relevant aspects of the 

best interests of the child; was aware she was adjudicating competing claims for custody advanced 

by two applicants who were legally qualified as parents under the Child Protection Act; and was 

also “acutely” aware that the Respondent was W’s biological father, and that a newly formed bond 

was developing between W, the Respondent and their Calgary family.85 

84. When a proper application of the standard of review is applied, the Majority’s finding of 

an error of law as a result of insufficient reasons cannot justify the Court of Appeal’s substitution 

of their own best interest analysis. 

Insufficient Reasons 

85. In holding that the Trial Judge’s failure to “meaningfully grapple” with the natural parent 

principle was an error of law, the Majority cite this Honourable Court’s decisions in R. v. R.E.M. 

and Canada (Minister of Citizenship and Immigration) v. Vavilov, as support for their holding that 

the trial judge did not provide adequate reasons for her decision.86 

86. Despite the insufficiency of reasons appearing to play a large role in the Majority’s holding 

that an error of law existed, the Majority does not follow the authorities they cite. In R. v. R.E.M., 

Chief Justice McLachlin, as she then was, states: 

In summary, the cases confirm: 
 

 
84 Court of Appeal Decision at para. 200 [AR, Tab 9]. 
85 Court of Appeal Decision at para. 179 [AR, Tab 9]. 
86 Court of Appeal Decision at paras. 38, 39, 47-49, 51-53, 55–57 [AR, Tab 9]; R. v. R.E.M., 2008 
SCC 51; Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65. 
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(1) Appellate courts are to take a functional, substantive approach to sufficiency of reasons, 
reading them as a whole, in the context of the evidence, the arguments and the trial, with 
an appreciation of the purposes or functions for which they are delivered (see Sheppard, at 
paras. 46 and 50; Morrissey, at para. 28). 
 
(2) The basis for the trial judge's verdict must be "intelligible", or capable of being made 
out. In other words, a logical connection between the verdict and the basis for the verdict 
must be apparent. A detailed description of the judge's process in arriving at the verdict is 
unnecessary. 
 
(3) In determining whether the logical connection between the verdict and the basis for the 
verdict is established, one looks to the evidence, the submissions of counsel and the history 
of the trial to determine the "live" issues as they emerged during the trial. 
 
This summary is not exhaustive, and courts of appeal might wish to refer themselves to 
para. 55 of Sheppard for a more comprehensive list of the key principles.87 

87. Although both Sheppard and R.E.M. are criminal cases, the standards enunciated in 

Sheppard have been held to be applicable to family matters as well.88 

88. As clearly pointed out by the dissent in the paragraphs reproduced above, the Trial Judge’s 

reasons, when read in the context of the evidence, clearly display a connection between the verdict 

and the basis for the verdict. 

89. It is submitted that the Majority’s criticism of the lack of reasons provided by the Trial 

Judge are not sustainable in light of the jurisprudence. The final paragraphs of R.E.M. are relevant 

in the circumstance and mirror the dissent of Jenkins, C.J.P.E.I.: 

It may have been desirable for the trial judge to explain certain matters more fully. In 
particular, it would have been preferable to relate the charges on which the accused was 
found guilty to the evidence of the specific incidents disclosed by the evidence. Given the 
trial judge's mixed findings on credibility, the relationship between the 11 incidents to the 
convictions may not have been totally clear. However, on the law enunciated above, the 
question is whether the reasons, considered in the context of the record and the live issues 
at trial, failed to disclose a logical connection between the evidence and the verdict 
sufficient to permit meaningful appeal. The central issue at trial was credibility. It is clear 
that the trial judge accepted all or sufficient of the complainant's ample evidence as to the 
incidents, and was not left with a reasonable doubt on the whole of the evidence or from 
the contradictory evidence of the accused. From this, he concluded that the accused's guilt 

 
87 R. v. R.E.M., 2008 SCC 51 at para. 35. 
88 Young v. Young, [2003] O.J. No. 67 (O.N.C.A.) at para. 27. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056169&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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had been established beyond a reasonable doubt. When the record is considered as a whole, 
the basis for the verdict is evident. 
 
Instead of looking for this basis, the Court of Appeal focussed on omitted details and 
proceeded from a sceptical perspective. Having concluded that the accused's denial was 
plausible, it proceeded to examine the case from that perspective, asking whether the 
reasons disclosed that the trial judge had properly applied the reasonable doubt standard. 
In doing so, it fell into the trap identified in Gagnon of ignoring the trial judge's unique 
position to see and hear witnesses, and instead substituted its own assessment of credibility 
for the trial judge's view by impugning the reasons for judgment for not explaining why a 
reasonable doubt was not raised.89 

90. It is submitted that the Majority decision here fell into the same trap, and forgot the Trial 

Judge’s unique position of being able to assess W’s best interests, and instead substituted their 

own best interest analysis based on a reading of the record. 

91. This Court in Van de Perre highlighted not only the Trial Judge’s superior position to 

determine best interests as a reason for appellate discretion, but also the need for finality, noting it 

is contrary to a child’s best interests to be unsure of his or her home for four years.90 

92. Alternatively, it is submitted that, even if the Trial Judge did not “grapple” with the natural 

parent principle, this is only one factor of a highly contextual best interest analysis, and is not 

sufficient to authorize an appellate Court to set aside the Trial Judge’s best interest analysis and 

complete their own. 

93. The Majority’s sidestepping of the well-established requirements of appellate deference is 

not in line with the authorities or in keeping with the best interests of the child. This Honourable 

Court can and should reinstate the Trial Judge’s decision. 

Conclusion 

94. If the Majority decision is left to stand, then the evolution of the law in broadening the 

definition of parent to include more than those who share a biological connection to a child will 

be compromised, and the law will have reverted to the 1950’s trilogy establishing a prima facie 

 
89 R. v. R.E.M., 2008 SCC 51 at paras. 67-68. 
90 Van de Perre v. Edwards at para. 13. 
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entitlement of biological parents. This will create significant inequity for parents who rely on a 

statutory definition to confirm their right to be considered a child’s parent in the eyes of the law, 

as they will need to overcome the presumption that children’s interests are best served with a 

biological connection. 

95. The Trial Judge’s conclusion that W’s best interests would be best served by placing him 

in the Appellant’s care was fully supported by the evidence. The Trial Judge did not ignore the 

fact that the Respondent was W’s biological father, but appropriately took that factor, along with 

all other relevant factors, into account in the polymorphous determination of what arrangement 

would be in W’s best interests. The record reflects the appropriateness of the Trial Judge’s 

findings, findings which are entitled to strong deference. 

96. Justice Abella, during her farewell remarks on May 21, 2021, being the last day she sat as 

a Justice of the Supreme Court of Canada, opined that “[j]ustice was the application of law to life. 

Not just the application of laws to facts.” The best interests test has purposefully been designed to 

ensure the law does not coldly apply to facts when deciding matters that impact children. Rather, 

the law must take into account the unique intricacies of each young life and seek a solution that 

best meets those needs. To uphold the Majority’s decision would be to walk back the positive 

evolution of the law in the area of best interests of the child. 

PART IV – ARGUMENT ON COSTS 

97. Recognizing that the Appellant is of limited financial means, and has received funding 

from legal aid throughout these proceedings, the Appellant requests that, should the appeal be 

dismissed, no costs be awarded. 

PART V – ORDER SOUGHT 

98. The Appellant seeks an order setting aside the judgment of the Court of Appeal, restoring 

the trial judgment, with costs throughout. 

PART VI – SUBMISSIONS ON IMPACT OF CONFIDENTIALITY 

99. The Sealed Materials have been filed with the Court as part of a sealed and confidential 

version of the Appellants’ Record on this appeal. The Appellant submits that the information 



27 

 

contained in the Sealed is confidential and should not form any part of the Court’s reasons, if any, 

on the appeal. The Appellant does not believe the confidential nature of child protection matters 

should have any impact on the Court’s reasons in this appeal. 

100. In keeping with the requirements of section 59(k) of the Prince Edward Island Child 

Protection Act, the Appellant asks that this Honourable Court use only initials to identify the 

parties and child in any reasons for decision. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of September, 2021. 

 

___________________________________ 
Ryan Moss 
Counsel for the Appellant 
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