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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Murder has long been considered the most serious of crimes. In his Commentaries on the 

Laws of England, Blackstone wrote that “of crimes injurious to the persons of private subjects, the 

most principal and important is the offence of taking away that life, which is the immediate gift of 

the great creator.”1 Just over three centuries later, this Court described murder as the “most serious 

crime in our law”, noting that it “carries with it the most serious level of moral blameworthiness, 

namely subjective foresight of death.”2 The Court went on to observe that the “penalty is severe 

and deservedly so.”3  

2. This case raises an important question: can Parliament give sentencing judges a discretion 

to increase parole ineligibility for multiple murders beyond 25 years? The Attorney General of 

British Columbia (“AGBC”) submits that the answer to this question is “yes”.  

3. In 1976, Parliament abolished the death penalty, replacing it with a murder sentencing 

scheme that combined a presumptive life sentence with prescribed periods of parole ineligibility.4 

The amendments represented a major development in the history of punishment in Canada.  But 

from its inception, the new scheme contained an anomaly: sentencing judges had almost no 

discretion to adjust parole ineligibility periods to reflect the increased gravity of multiple murders. 

For first degree murder, there was no discretion at all. Offenders convicted of first degree murder 

were subject to the same parole ineligibility period regardless of whether they committed one or 

100 murders.   

                                                   

1 Sir William Blackstone, Commentaries on the Laws of England, 4th ed., Book Four 
(Oxford: Clarendon Press, 1770), 177. 

2 R. v. Luxton, [1990] 2 S.C.R. 711, 724.  

3 Ibid. 

4 Criminal Law Amendment Act (No. 2),1976,  S.C.,1974-75-76, c. 105. 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii83/1990canlii83.pdf
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4. Enacted in 2011,5 s. 745.51 represents Parliament’s considered response to a sentencing 

scheme that did not meaningfully differentiate between single and multiple murders. The legal 

effect of the provision is clear. Section 745.51 confers a discretion (not a duty) on sentencing 

judges to impose consecutive periods of parole ineligibility in cases involving multiple murders.  

When exercising this discretion, judges must weigh the exact same considerations that have guided 

the imposition of parole ineligibility for second degree murder since 1976.   

5. The AGBC submits that s. 745.51 is not inconsistent with ss. 7 and 12 of the Charter. By 

way of overview, the AGBC’s position can be summarized as follows:   

a. First, the constitutionality of s. 745.51 must be considered in light of the pre-existing 

sentencing scheme for murder. Prior to 2011, sentencing judges had almost no discretion to 

impose parole ineligibility periods that reflected the greater gravity of multiple murders. By 

enacting s. 745.51, Parliament did not authorize sentencing judges to impose grossly 

disproportionate sentences. Instead, the amendments responded to a shortcoming in the pre-

existing scheme; namely, its failure to allow sentencing judges to impose parole ineligibility 

periods that were proportionate to the gravity of offences involving multiple murders.  

b. Second, the imposition of long-term imprisonment for multiple murders is not an inherently 

unacceptable punishment. To be sure, certain forms of punishment are unacceptable. Section 

12 of the Charter precludes Parliament from imposing punishments such as torture, the lash, 

and other forms of corporal punishment. Imprisonment is, however, different because it is an 

acceptable form of punishment, though one that may become unacceptable (and hence, grossly 

disproportionate) if a period of imprisonment is unduly harsh or excessive having regard to the 

nature of the offence and the circumstances of the offender.    

c. Third, an average offender’s life span is not a reliable metric for deciding the validity of a 

punishment under s. 12 of the Charter.  The AGBC acknowledges that s. 745.51 could permit 

a sentencing judge to impose a parole ineligibility period that exceeds an offender’s anticipated 

lifespan.  But the provision does not require judges to automatically impose full or whole life 

                                                   
5 Protecting Canadians by Ending Sentence Discounts for Multiple Murders Act, S.C. 2011, c. 
5, s. 5. 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-7
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/annualstatutes/2011_5/page-1.html
https://laws-lois.justice.gc.ca/eng/annualstatutes/2011_5/page-1.html
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sentences for multiple murders. Virtually every offence in the Criminal Code authorizes judges 

to impose sentences of imprisonment that could potentially exceed certain offenders’ lifespans. 

Parliament’s authority to enact punishments cannot be limited by such an arbitrary actuarial 

measurement. 

d. Fourth, judicial discretion, coupled with appellate oversight, is a complete answer to any 

constitutional infirmity latent in s. 745.51.  This Court’s jurisprudence recognizes that 

discretion can operate as a “safety valve” that relieves against the pressures of potentially 

grossly disproportionate or overbroad laws. When exercising the authority conferred under s. 

745.51, sentencing judges are bound to do so in a way that avoids grossly disproportionate 

periods of parole ineligibility. If sentencing judges fail to do so, then the sentence can be 

overturned on appeal.  

e. Finally, British Columbia’s experience with s. 745.51 demonstrates that judicial discretion is 

an adequate safeguard. British Columbia courts have considered s. 745.51 on a number of 

occasions. So far, only one court has imposed a consecutive sentence.6  The AGBC does not 

suggest that s. 745.51 should be reserved for “unusual” or “exceptional circumstances”. 

However, the British Columbia jurisprudence demonstrates that sentencing judges can be 

trusted to exercise their discretion in a way that does not result in the imposition of grossly 

disproportionate sentences.  

B. Statement of Facts 

6. The AGBC takes no position on the facts in this appeal. 

PART II – QUESTIONS IN ISSUE 

7. The AGBC intervenes, as of right, to address the constitutional questions stated by the 

appellant: 

a. L’article 745.51 du Code criminel, L.R.C. 1985, ch. C-46, contrevient-il à l’article 7 de la 

Charte canadienne des droits et libertés? 

                                                   
6 R. v. Forman, 2019 BCSC 2165. 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-7
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2165/2019bcsc2165.pdf
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b. L’article 745.51 du Code criminel, L.R.C. 1985, ch. C-46, contrevient-il à l’article 12 de la 

Charte canadienne des droits et libertés? 

c. Dans l’affirmative, s’agit-il de restrictions par une règle de droit, dans des limites raisonnables 

et dont la justification peut se démontrer dans le cadre d’une société libre et démocratique 

suivant l’article premier de la Charte canadienne des droits et libertés?  

PART III – STATEMENT OF ARGUMENT 

A. Section 745.51 corrects a significant flaw in the pre-existing regime  

8.  In evaluating the constitutionality of s. 745.51, it is essential to situate the provision in the 

context of Canada’s evolving murder sentencing regime.  The Quebec Court of Appeal’s analysis 

proceeds on the premise that the pre-existing legislative scheme was adequate from a penological 

standpoint. On this basis, the Court of Appeal treated any departure from the 1976 parole 

ineligibility scheme as constitutionally suspect. This line of reasoning, in effect, commands 

Parliament to prioritize rehabilitation over other sentencing objectives in cases involving multiple 

murders. Further, taken to its logical conclusion, this means that all offenders must be given an 

opportunity to apply for parole after 25 years, or else Parliament faces having a punishment 

declared invalid. 

9. The AGBC disagrees with the Court of Appeal’s conclusion that s. 745.51 is animated by 

a “vengeful spirit” that has no role to play in a “civilized system.”7 The purpose of the provision 

was not to give licence to vengeance, but to allow sentencing judges to impose parole ineligibility 

periods that reflected the true gravity of offences involving multiple murders.  Parliament achieved 

its objective by deemphasizing rehabilitation in favour of more retributive objectives of 

sentencing. Unlike vengeance, retribution “is an accepted, and indeed important, principle of 

sentencing in our criminal law.”8 Viewed in this way, s. 745.51 is not an expression of vengeance, 

but should be regarded as an effort by Parliament to bring the murder sentencing regime into 

alignment with the principle of proportionality.   

                                                   
7 Bissonnette c. R., 2020 QCCA 1585 [Unofficial English Translation] ("QCCA RFJ"), para. 94. 

8 R. v. M. (C.A.), [1996] 1 S.C.R. 500, para. 77. 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/qc/qcca/doc/2020/2020qcca1585/2020qcca1585.pdf
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
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10. Prior to 1961, all forms of murder were capital offences and presumptively subject to the 

death penalty. Canada traditionally adhered to the “British common law custom of applying only 

one definition of murder,” leaving it to the executive branch of government “to sort out which of 

the capitally convicted were more or less deserving of the death penalty.”9 In 1961, however, 

Parliament reclassified murder as being “capital” or “non-capital”.10  Capital murder roughly 

paralleled what is now categorized as first degree murder and was punishable by mandatory 

hanging unless the offender was under eighteen years of age. Non-capital murder, on the other 

hand, was the rough equivalent of second degree murder, and was punished by life imprisonment. 

In 1967, the Criminal Code was amended to further limit capital murder.11 By the early 1970s, 

capital punishment was available for treason, piracy involving murder or attempted murder or an 

act endangering life, and capital murder.12  

11. In July 1976,13 Parliament abolished the death penalty for most offences.14 The amending 

legislation created the now familiar categories of first and second degree murder. Both forms of 

murder were subject to a mandatory life sentence. However, whereas offenders convicted of first 

degree murder were subject to an automatic 25 year period of parole ineligibility, those convicted 

of second degree murder were subject to a period of between 10 and 25 years.  The murder 

sentencing scheme adopted in 1976 represented a defining moment in the history of punishment 

in Canada. For centuries, many viewed capital punishment as the only legitimate and proportionate 

                                                   
9 Carolyn Strange, "Mercy for Murderers?: A Historical Perspective on the Royal Prerogative of 
Mercy" (2001), 64:2 Sask. L. Rev. 559, 568. 

10 An Act to amend the Criminal Code (Capital Murder), S.C. 1960-61, c 44, s. 2. 

11 An Act to amend the Criminal Code, S.C. 1967-68, c. 15, s. 1.  

12 Criminal Code, R.S.C. 1970, c. C-34, ss. 47, 75(2) and 218(1). 

13 Criminal Law Amendment (Capital Punishment) Act, S.C. 1973-74, c. 38, s. 10. 

14 The death penalty continued to be theoretically available for military offences until 1999: An 

Act to amend the National Defence Act and to make consequential amendments to other Acts, SC 

1998, c. 35. 
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response to murder. The 1976 amendments represented a major shift in orientation to a murder 

sentencing scheme that was anchored in long-term imprisonment.  

12. From its inception, the 1976 regime was structured around a classification system that 

presumed that an offender had committed a single murder.15 For second degree murder, Parliament 

adopted a “sliding scale of parole ineligibility” which recognized that “within the category of 

second degree murder, there will be a broad range of seriousness reflecting varying degrees of moral 

culpability.” 16   Sentencing judges have sometimes used this sliding scale to make upwards 

adjustments in parole ineligibility for multiple second degree murders.17 But no sliding scale 

existed for first degree murder, which meant that offenders who committed multiple first degree 

murders were, at least for sentencing purposes, subject to the same punishment as offenders who 

committed single first degree murder. 18  

13. Sentences for murder have always placed a high premium on denunciation and deterrence, 

reflecting the high value attached to human life, as well as the extreme moral blameworthiness of 

offenders. As La Forest J. explained in Lyons, “the respective importance of prevention, deterrence, 

retribution and rehabilitation will vary according to the nature of the crime and the circumstances of 

the offender.” 19  In a similar vein, Wilson J. in Paré observed that “[a]ll murders are serious crimes” 

but that some are “so threatening to the public that Parliament has chosen to impose exceptional 

                                                   
15 To the AGBC’s knowledge, the legislative record does not contain any reference to sentences 

for multiple murders:  Canada, Parliament, House of Commons Debates, 30th Parl, 1st Sess. Vol 

12, 13088 – 13100. 

16 R. v. Shropshire, [1995] 4 S.C.R. 227, 242-3. 

17 See, for example: R. v. Mafi, 2000 BCCA 135, para. 26; R. v. Kianiapour, 2003 BCCA 703, 
para. 11; R. v. Turcotte, 2006 BCSC 2087, para. 10; R. v. Cliff, 2011 BCSC 1177 at para. 53; R. v. 
McCotter, 2014 BCCA 27, para. 16.  

18 The “faint hope” clause was made inapplicable to multiple murder convictions in 1997 pursuant 

to Criminal Code, s. 745.6(2); see: An Act to amend the Criminal Code (judicial review of parole 

ineligibility) and another Act, S.C. 1996, c. 34.  

19 R. v. Lyons, [1987] 2 S.C.R. 309, 329. 

https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii1/1987canlii1.pdf
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii47/1995canlii47.pdf
https://www.canlii.org/en/bc/bcca/doc/2000/2000bcca135/2000bcca135.pdf
https://www.canlii.org/en/bc/bcca/doc/2003/2003bcca703/2003bcca703.pdf
https://www.canlii.org/en/bc/bcsc/doc/2006/2006bcsc2087/2006bcsc2087.pdf
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1177/2011bcsc1177.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca27/2014bcca27.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca27/2014bcca27.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.6
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.pdf
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penalties on the perpetrators.”20 No one could seriously claim that committing multiple murders is 

not more serious than committing a single one. From this perspective, it cannot be said that there is 

anything irrational about Parliament giving priority to denunciation and deterrence in cases of 

multiple murder.  

14. The effect of s. 745.51 can be compared to the classifications that are already used to 

prescribe penalties for first and second degree murder. In Arkell, this Court commented on the 

appropriateness of using classifications for more or less egregious forms of murders, stating that 

“[n]o principle of fundamental justice prevents Parliament…from classifying murders” as more or 

less serious and then “attaching more serious penalties to them.”21  Differentiating between single and 

multiple murders ensures that the sentencing scheme “exhibit[s] a proportionality to the seriousness 

of the offence” which requires that there “be a gradation of punishments according to the malignity 

of the offences.”22 Thus, like the classification of murders, the distinction between individual and 

multiple murders produced by s. 745.51 “is neither arbitrary nor irrational.”23  

15. Giving sentencing judges a discretion (but not a duty) to impose consecutive sentences is 

also consistent with the ordinary operation of Canada’s sentencing system. Except for life 

sentences,24 sentencing judges have the discretion to impose consecutive sentences for most 

offences. When deciding whether to impose consecutive sentences, the fact an offender has 

committed multiple offences against multiple victims is often (but not always) a basis for imposing 

consecutive sentences. Sentencing judges must still consider the overall proportionality of the 

sentence, in accordance with the principle of totality,25 which is a principle that is equally 

applicable to s. 745.51.  

                                                   
20 R. v. Paré, [1987] 2 S.C.R. 618, para. 32.  

21R. v. Arkell, [1990] 2 S.C.R. 695, 704. 

22 Luxton, supra, 721. 

23 Ibid., 719. 

24 Regina v. Sinclair, 1972 CanLII 1297 (Ont. C.A.). 

25 Criminal Code, s. 718.2(c). 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii82/1990canlii82.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii1/1987canlii1.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii82/1990canlii82.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii83/1990canlii83.pdf
https://www.canlii.org/en/on/onca/doc/1972/1972canlii1297/1972canlii1297.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-718.2
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16. Section 745.51 had the effect of modifying the 1976 murder sentencing scheme. But that 

scheme was not meant to be the last word on the subject, nor were the parole ineligibility periods 

intended to create a constitutional floor or ceiling. This Court has made it clear that “it is within 

the purview of Parliament, in order to meet the objectives of a rational system of sentencing, to 

treat our most serious crime with an appropriate degree of certainty and severity.”26 Parliament’s 

decision to treat multiple murders as a crime of extreme gravity is simply not an irrational approach 

to meeting the objectives of Canada’s sentencing system.  

B. A full life sentence for multiple murders is not inherently unacceptable  

17. The Court of Appeal’s s. 12 analysis departs from the framework that has traditionally been 

applied when determining whether mandatory minimum sentences are grossly disproportionate. 

The reason for this is perhaps obvious: s. 745.51 is permissive, not mandatory. Instead of applying 

the two-stage analysis in Nur,27 the Court of Appeal asked whether there were “situations in which 

it would not be cruel and unusual to impose minimum parole ineligibility periods of 50, 75, 100, 

125, 150, indeed 1,000, years?”28 In the Court’s view, the mere possibility that a sentencing judge 

could impose a sentence exceeding an offender’s lifespan meant that s. 745.51 constituted cruel 

and unusual punishment within the meaning of s. 12 of the Charter.  

18. The AGBC agrees that the application of s. 12 is not limited to mandatory minimum 

sentences. The Charter not only places limits on the severity of criminal sanctions but also 

prohibits the use of certain methods of punishment that are “barbaric in themselves”.29 As this 

Court explained in Smith, “some punishments or treatments will always be grossly disproportionate 

and will always outrage our standards of decency.”30 Forms of inherently unacceptable treatment 

                                                   
26 Luxton, supra at 724-5. 

27 R. v. Nur, [2015] 1 S.C.R. 773 at para. 46.  

28 QCCA RFJ, para. 89. 

29 P. Hogg and Wade K. Wright. Constitutional Law of Canada, 5th ed. Supp. Toronto: Thomson 
Reuters, 2021, 53.3; see also Lisa Kerr & Benjamin Berger, “Methods and Severity: The Two 
Tracks of Section 12” (2020), 94 S.C.L.R. (2d) 235.  

30 R. v. Smith, [1987] 1 S.C.R. 1045, para. 57.  

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii83/1990canlii83.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.pdf
https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=3783&context=scholarly_works
https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=3783&context=scholarly_works
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.pdf
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identified by this Court include torture, the lash, lobotomization, and castration.31  Such methods of 

punishment can never be used no matter the crime, no matter the offender, and irrespective of whether 

their availability is tempered by exercises of judicial discretion. In a similar vein, s. 7 of the Charter 

prohibits the state from sending individuals to foreign jurisdictions where they may face a substantial 

risk of cruel and unusual treatment that would not be permitted in Canada.32  

19. Imprisonment cannot, however, be properly compared to prohibited forms of corporal 

punishment. Corporal punishments—such as torture, whipping or castration—are categorically 

prohibited under s. 12 because of the intrinsically inhuman and degrading quality of punishment. 

Thus, an impermissible method of punishment like the lash cannot be permitted “irrespective of 

the number of lashes imposed.”33 By contrast, objections to permissible forms punishment like 

imprisonment (or a fine) are linked to the quantity of the punishment meted out. In other words, 

imprisonment, unlike the lash, is an acceptable form of punishment—but one that may become 

unacceptable (and hence, grossly disproportionate) depending upon the length of sentence. The root 

of the Court of Appeal’s complaint about s. 745.51 is that it permits excessively lengthy terms of 

imprisonment, not that imprisonment is an unacceptable form of punishment for multiple murders.  

20. Perhaps more importantly, the use of imprisonment as a sanction for criminal offences has 

never been considered to be an intrinsically unacceptable method of punishment by this Court. In 

M.(C.A.), this Court observed that “the most common and recognized form of criminal sanction 

under our justice system is imprisonment.”34  In Arkel and Luxton, this Court held that the 25-year 

minimum parole ineligibility period applicable to first degree murder committed while illegally 

dominating a victim was constitutionally valid. In Lyons, indeterminate sentences imposed on 

                                                   
31 Ibid. 

32 United States v. Burns, [2001] 1 S.C.R. 283 at para. 8; Suresh v. Canada (Minister of Citizenship 
and Immigration), [2002] 1 S.C.R. 3 at para. 39. 

33 Smith, supra, para. 57. 

34 R. v. M. (C.A.), [1996] 1 S.C.R. 500, para. 36. 

https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-7
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii83/1990canlii83.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc7/2001scc7.pdf
https://www.canlii.org/en/ca/scc/doc/2002/2002scc1/2002scc1.pdf
https://www.canlii.org/en/ca/scc/doc/2002/2002scc1/2002scc1.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.pdf
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
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dangerous offenders were upheld.35 In Latimer, this Court concluded that the mandatory sentence 

for second degree murder in the context of compassionate killings was constitutionally valid.36    

21. Lyons, Arkell, Luxton, and Latimer did not of course involve laws that authorized sentences 

of more than 25 years of parole ineligibility. Nevertheless, at a minimum, these cases confirm that 

imprisonment is not an intrinsically or inherently unacceptable punishment that can be compared 

to torture or castration. Instead, this Court’s jurisprudence holds that the constitutional validity of 

a law that imposes long term imprisonment will depend upon nature of offence, the circumstances 

of the offender, and whether the term of punishment is founded on recognized sentencing 

principles.   

22. Returning to s. 745.51, the overarching question that must be answered is “whether the 

punishment prescribed is so excessive as to outrage standards of decency.”37  The AGBC submits 

that the imposition of terms of parole ineligibility exceeding 25 years would not “shock” or 

“outrage” reasonably informed members of the Canadian public. Depending on the circumstances, 

the commission of multiple murders may well justify an upward increase in parole ineligibility. 

Further, as addressed below, the presence of judicial discretion ensures that the individual 

circumstances of offenders will continue to play a paramount role in determining the 

appropriateness of any sentence imposed under s. 745.51.  

C. Reliance upon an offender’s life span is an unreliable constitutional metric  

23. The Court of Appeal’s conclusion that s. 745.51 was inherently unacceptable was 

interconnected with an underlying concern that the provision authorized judges to impose “whole” 

or “full life” sentences.  In the Court’s view, the possibility that a sentence could exceed “the life 

expectancy of any human being”38 was itself inherently unacceptable. As the Court explained, 

                                                   
35 R. v. Lyons, [1987] 2 S.C.R. 309. 

36 R. v. Latimer, [2001] 1 S.C.R. 3. 

37 Smith, supra, paras. 53, 54 and 111; R. v. Boudreault, 2018 SCC 58, para. 45. 

38 QCCA RFJ, para. 92. 

https://www.canlii.org/en/ca/scc/doc/2001/2001scc1/2001scc1.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii82/1990canlii82.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii83/1990canlii83.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc1/2001scc1.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc1/2001scc1.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.pdf
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.pdf
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“[s]uch senselessness cannot stand and is, in and of itself, cruel and unusual punishment that is 

degrading because of its absurdity.”39  

24. The AGBC acknowledges that s. 745.51 empowers judges to impose consecutive parole 

ineligibly periods that could in theory exceed an offender’s life span. But it does not follow that 

judges are required (or even permitted) to mechanically stack up parole ineligibility periods 

without limit.  In this sense, the Court of Appeal’s reasoning relies on the contested premise that 

sentencing judges will (and can) exercise their discretion under s. 745.51 to impose parole 

ineligibility periods of to 100, 125 or 150 years. However, sentencing judges are required to 

exercise their discretion in conformity with the Charter, and a proper analysis of the 

constitutionality of s. 745.51 begins with the presumption they will do so.40 To date, no sentencing 

judge has imposed a 100- or 150-year period of parole ineligibility.  

25. Properly interpreted and applied, s. 745.51 does not permit judges to impose 100- or 200-

year sentences for purely rhetorical or performative reasons.  In appropriate circumstances, the 

imposition of a parole ineligibility period that amounts to a full life sentence may be a 

proportionate sanction for multiple murders. Yet, it is difficult to conceive of any circumstance 

where parole ineligibility periods could be stacked up, ad infinitum, and yet still conform to the 

principles of sentencing in Part XXIII of the Code. As this Court explained in M. (C.A.), “the 

utilitarian and normative goals of sentencing will eventually begin to exhaust themselves once a 

contemplated sentence starts to surpass any reasonable estimation of the offender's remaining 

natural life span.”41 Although the AGBC maintains that there is no good reason to believe that 

sentencing judges will exercise their discretion in an unprincipled manner, there is even less reason 

to think that such sentences would stand up to appellate review.  

26. More broadly, focussing on the possibility that sentencing judges will impose whole life 

sentences tends to exaggerate the significance of the change brought about by s. 745.51. Prior to 

2011, the Criminal Code did not authorize mandatory life sentences without parole. Yet, the Code 

                                                   
39 QCCA RFJ, para. 93.  

40 R. v. Williams, [1998] 1 S.C.R. 1128, para. 44 citing Slaight Communications Inc. v. Davidson, 
[1989] 1 S.C.R. 1038; see also R. v. Mills, [1999] 3 S.C.R. 668 at para. 123. 

41 M. (C.A.), supra, para. 74.  

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii782/1998canlii782.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii92/1989canlii92.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii92/1989canlii92.pdf
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii637/1999canlii637.pdf
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
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has permitted de facto life sentences since 1976 regime. While “lifers” can apply for parole, the 

ability “to apply for parole and getting parole are two entirely different things.”42 The National 

Parole Board is an independent administrative tribunal that exercises its authority according to 

criteria in the Corrections and Conditional Release Act.43 There has never been a guarantee that 

parole will be granted and for some offenders it is not.  

27. Perhaps above all, adopting the Court of Appeal’s conclusion would set a troubling 

precedent for other punishments. The Code contains many offences with punishments that produce 

sentences that exceed certain offenders’ life expectancy. Robbery, kidnapping, manslaughter, 

breaking and entering a dwelling house with intent are all potentially subject to life imprisonment 

– though such sentences are rarely imposed.44  If, as found by the Court of Appeal, a punishment 

is unconstitutional because of the mere possibility that a sentencing judge could impose a sentence 

that exceeds an offender’s lifespan, then many punishments would be open to attack on 

constitutional grounds.  

28. Criminal offences, including murder, are committed by the young and old, the sick and the 

healthy.  Depending on an offender’s age, health or other vagaries of life, any sentence of 

imprisonment could theoretically result in the offender dying before they are eligible for release. 

An offender’s youth (and their prospects of rehabilitation) are important factors that a sentencing 

judge can and should take into account when imposing consecutive periods of parole ineligibility 

under s. 745.51.  However, a hypothetical offender’s lifespan is not a sufficiently stable criterion 

for defining Parliament’s authority to enact criminal penalties.  

D. Judicial discretion and appellate review cure any constitutional defect 

29. In its reasons, the Court of Appeal recognized that s. 745.51 confers a discretion, not a 

duty, on sentencing judges to impose consecutive periods of parole ineligibility.45 However, 

                                                   
42 R. v. Vuozzo, 2015 PESC 14, para. 10.  

43 Corrections and Conditional Release Act, S.C. 1992, c. 2, ss. 101, 102. 

44 Criminal Code, ss.  235, 348(1)(d), 344(1)(b).  

45 QCCA RFJ, paras. 53, 64, 79. 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/pe/pesctd/doc/2015/2015pesc14/2015pesc14.pdf
https://www.canlii.org/en/ca/laws/stat/sc-1992-c-20/161751/sc-1992-c-20.html
https://laws-lois.justice.gc.ca/eng/acts/C-44.6/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-235
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-348
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-344
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despite the presence of discretion, the Court stated the general proposition that “the discretion 

conferred on the judge by a legislative provision…cannot be used to confirm the provision’s 

validity.”46 In reaching this conclusion, the Court appears to have overlooked a substantial body 

of jurisprudence that confirms the presence of discretion can indeed support the validity of what 

might otherwise be a grossly disproportionate or overbroad law.   

30. Judicial discretion is rightly regarded as the polar star guiding the most important features 

of Canada’s sentencing system. This Court has emphasized that judges have “considerable latitude 

in ordering an appropriate period of incarceration which advances the goals of sentencing and 

properly reflects the overall culpability of the offender.”47 By granting wide discretion to 

sentencing judges, Parliament ensures that judges can impose individualized sentences that are 

“proportionate to the gravity of the offence and the degree of responsibility of the offender.”48 

However, judicial discretion is not absolute. In Nasogaluak, this Court observed:49  

The discretion of a sentencing judge is also constrained by statute, not only 
through the general sentencing principles and objectives enshrined in ss. 
718 to 718.2 articulated above but also through the restricted availability of 
certain sanctions in the Code. .. A judge’s discretion does not extend so far as 
to override this clear statement of legislative intent. 

31. As this suggests, there is no debate that Parliament can reduce or even eliminate judicial 

discretion in the pursuit of other important objectives.50 But where Parliament removes judicial 

discretion to impose a lesser punishment, it may render an impugned law “vulnerable to 

constitutional” challenge. 51 The reverse is also true. Where Parliament preserves discretion, it is 

a factor that that weighs decisively in in favour of a finding of constitutional validity.   

                                                   
46 QCCA RFJ, para. 79. 

47 M. (C.A.), supra, para. 37.  

48 Criminal Code, s. 718.1. 

49 R. v. Nasogaluak, [2010] 1 S.C.R. 206. 

50 R. v. Ferguson, [2008] 1 S.C.R. 96, paras. 53 - 57. 

51 R. v. Lloyd, [2016] 1 S.C.R. 130, para. 35. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc6/2010scc6.pdf
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en#!fragment/sec718
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en#!fragment/sec718
https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en#!fragment/sec718.2
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-718.1
https://www.canlii.org/en/ca/scc/doc/2010/2010scc6/2010scc6.pdf
https://www.canlii.org/en/ca/scc/doc/2008/2008scc6/2008scc6.pdf
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.pdf
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32. Respectfully, the Court of Appeal erred in concluding that discretion “cannot be used to 

confirm the provision’s validity.”52 This Court’s jurisprudence holds that exactly the opposite is 

true.  In Lloyd, this Court held that a one-year mandatory minimum sentence applicable to 

offenders with prior drug offences convicted of a further drug trafficking offence violated s. 12 of 

the Charter.  The central problem with the mandatory minimum sentence was that it was attached 

to an offence that could be “committed in various ways, under a broad array of circumstances and 

by a wide range of people.”53  This Court explained that there were two ways that Parliament could 

remedy this problem. Either Parliament could narrow the scope of the offence or it “could build a 

safety valve that would allow judges to exempt outliers for whom the mandatory minimum will 

constitute cruel and unusual punishment.”54 This Court held: 55   

Residual judicial discretion for exceptional cases is a technique widely used 
to avoid injustice and constitutional infirmity in other countries: …. It 
allows the legislature to impose severe sentences for offences deemed 
abhorrent, while avoiding unconstitutionally disproportionate sentences in 
exceptional cases. The residual judicial discretion is usually confined to 
exceptional cases and may require the judge to give reasons justifying departing 
from the mandatory minimum sentence prescribed by the law. It is for the 
legislature to determine the parameters of the residual judicial discretion. The 
laws of other countries reveal a variety of approaches… There is no precise 
formula and only one requirement — that the residual discretion allow for 
a lesser sentence where application of the mandatory minimum would 
result in a sentence that is grossly disproportionate to what is fit and 
appropriate and would constitute cruel and unusual punishment. 

33. The reference to a legislative “safety valve” in Lloyd echoed this Court’s earlier 

pronouncement in Canada (Attorney General) v. PHS Community Services Society.56 In PHS, this 

Court considered a challenge to provisions of the Controlled Drugs and Substances Act (“CDSA”) 

that threatened to restrict the activities of a safe drug-use injection site operated under a statutory 

                                                   
52 QCCA RFJ, para. 79. 

53 Lloyd, supra, para. 35. 

54 Ibid, supra, para. 36. 

55 Ibid, supra, para. 36 [emphasis added.] 

56 Canada (Attorney General) v. PHS Community Services Society, [2011] 3 S.C.R. 134. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.pdf
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.pdf
https://www.canlii.org/en/ca/scc/doc/2011/2011scc44/2011scc44.pdf
https://www.canlii.org/en/ca/scc/doc/2011/2011scc44/2011scc44.pdf
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.pdf
https://www.canlii.org/en/ca/scc/doc/2011/2011scc44/2011scc44.pdf
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exemption granted by the Minister of Health.  In rejecting the claimants’ s. 7 challenge, this Court 

held that the impugned provisions of the CDSA should not be examined in isolation from the 

provisions authorizing ministerial exemptions. This Court held that the availability of exemptions 

operated as “safety valve” that prevented applications of the CDSA that “would be arbitrary, 

overbroad or grossly disproportionate in its effects.”57  

34. To be sure, not all forms of discretion will remedy unconstitutional applications of grossly 

disproportionate or overbroad laws. This Court has, for instance, held that “prosecutorial discretion 

provides no answer to the breach of a constitutional duty.”58 In both Nur and Appulonappa, this 

Court concluded that prosecutorial discretion could not save grossly disproportionate or overbroad 

laws.59 Thus, while prosecutorial independence is a principle of fundamental justice,60 it sits on a 

different constitutional footing than judicial discretion. Canada’s judges represent the principal 

bulwark against the application of potentially unconstitutional laws.  As Lamer C.J.C. observed in 

M.(C.A.):61 

The bastion which protects Canadians from unduly harsh fixed-term sentences is 
not found in the mechanics of the Corrections Act but rather in the good sense of 
our nation's trial judges.  …  In our system of justice, the ultimate protection 
against excessive criminal punishment lies within a sentencing judge's overriding 
duty to fashion a "just and appropriate" punishment which is proportional to the 
overall culpability of the offender. 

35. Concerns about the potential for unconstitutional applications of s. 745.51 also ignore the 

important role of appellate courts in overseeing sentencing courts. At present, the Criminal Code 

contains provisions that confer discretionary powers on judges that could in theory be exercised in 

ways that conflict with the Charter rights. For instance, in crafting a probation order, judges can 

potentially impose terms that violate the Charter. If that occurs, appellate courts can intervene and 

                                                   
57 Ibid., para. 113. 

58 R. v. Anderson, [2014] 2 S.C.R. 167, para. 17. 

59 Nur, supra, para. 92; R. v. Appulonappa, [2015] 3 S.C.R. 754, para. 74.  

60 R. v. Cawthorne, [2016] 1 S.C.R. 983, para. 26. 

61 M.(C.A.), supra para. 73. 

https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc59/2015scc59.pdf
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/2014/2014scc41/2014scc41.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc59/2015scc59.pdf
https://www.canlii.org/en/ca/scc/doc/2016/2016scc32/2016scc32.pdf
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.pdf
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set aside orders on the basis that they are unreasonable or unconstitutional.62 The same is true of 

s. 745.51. If a sentencing judge were to impose a consecutive period of parole ineligibility that was 

unduly harsh or excessive, then that sentence can be set aside on appeal.   

36. Considered against this jurisprudential backdrop, the Court of Appeal’s analysis of the role 

of judicial discretion does not stand up to scrutiny. The AGBC submits that the following features 

of s. 745.51 ensure that it does not violate either ss. 7 or 12 of the Charter:   

a. First, s. 745.51(1) sets out mandatory criteria that must be considered in determining whether, 

and how, sentencing judges should exercise their discretion. Specifically, sentencing courts 

must consider: (1) the character of the offender; (2) the nature of the offence; (3) the 

circumstances surrounding the commission of the offence; and (4) any recommendations made 

by the jury. These criteria must, in turn, be considered alongside the principles outlined in Part 

XXIII of the Criminal Code, which are equally applicable to the imposition of periods of parole 

ineligibility.   

b. Second, in applying s. 745.51, sentencing judges must exercise their discretion on a case-by-

case basis to avoid imposing grossly disproportionate sentences.  In some cases, this may 

require a mixture of consecutive and concurrent sentences. In cases involving multiple first 

degree murders, the absence of a sliding scale means that sentencing judges may be faced with 

a stark choice between a sentence that is too low and one that is too harsh. When faced with a 

stark choice, sentencing judges must default to a lesser period of parole ineligibility if a longer 

period would be harsh or excessive.  

c. Third, where a sentencing judge at first instance imposes an excessive period of parole 

ineligibility, offenders can apply to an appellate court to set it aside. Pursuant to s. 675(2.3) of 

the Code, an offender convicted of multiple murders, who is sentenced to life imprisonment 

with consecutive parole ineligibility periods, has a right of appeal to the Court of Appeal.  

Section 745.51 does not permit sentencing judges to impose grossly disproportionate 

                                                   
62 R. v. Rogers, 1990 CanLII 432 (B.C.C.A.); R. v. Shoker, [2006] 2 S.C.R. 399, para. 18 (per 
Charron J.) and para. 31 (per LeBel J., concurring in the result). 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-7
https://laws-lois.justice.gc.ca/eng/const/FullText.html#s-12
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-675
https://www.canlii.org/en/bc/bcca/doc/1990/1990canlii432/1990canlii432.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc44/2006scc44.pdf
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sentences. Where a parole ineligibility period is harsh or excessive, it would also be 

demonstrably unfit and should set aside on appeal.  

d. Finally, offenders subject to a consecutive period of parole ineligibility continue to have 

recourse to the royal prerogative of mercy. Section 749 of the Code provides that “[n]othing 

in this Act in any manner limits or affects Her Majesty’s royal prerogative of mercy”.  In 

Sarson,63 Sopinka J. observed “[w]here the courts are unable to provide an appropriate remedy 

in cases that the executive sees as unjust imprisonment, the executive is permitted to dispense 

“mercy”, and order the release of the offender.”  In Latimer, this Court noted that “the 

prerogative is a matter for the executive, not the courts.”64 Nevertheless, in appropriate 

circumstances, the prerogative of mercy may continue to have a role to play.  

37. This case provides this Court with an opportunity to provide guidance on s. 745.51 to 

ensure there is consistency in its application by sentencing courts across Canada.  

E. British Columbia’s experience demonstrates that discretion is an adequate safeguard  

38. The important role of judicial discretion in addressing potentially grossly disproportionate 

or overbroad applications of s. 745.51 is illustrated by British Columbia’s experience with the 

provision. The British Columbia jurisprudence demonstrates that sentencing judges can be 

expected to exercise principled restraint when imposing consecutive periods of parole ineligibility.  

In all but one case involving multiple murders, British Columbia courts have imposed concurrent 

periods of parole ineligibility. In addition, in several cases Crown counsel has not asked for the 

imposition of consecutive periods of parole ineligibility,65 demonstrating that prosecution services 

will not invariably seek lengthy periods of parole ineligibility. 

39. In the majority of cases in British Columbia, sentencing judges have carefully considered 

but have ultimately declined to impose consecutive periods of parole ineligibility:  

                                                   
63 R. v. Sarson, [1996] 2 S.C.R. 223, para. 51. 

64 Latimer, supra at para. 90. 

65 R. v. Bains, 2015 BCSC 2145; R. v. Simard, 2019 BCSC 74; R. v. Salehi, 2019 BCSC 698; R. v. 
Berry, 2019 BCSC 2362. 

https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-749
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii200/1996canlii200.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc1/2001scc1.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii200/1996canlii200.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc1/2001scc1.pdf
https://www.canlii.org/en/bc/bcsc/doc/2015/2015bcsc2145/2015bcsc2145.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc74/2019bcsc74.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc698/2019bcsc698.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2362/2019bcsc2362.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2362/2019bcsc2362.pdf
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a. In R. v. Koopmans,66 the offender was convicted of two counts of second degree murder. The 

offender was 51 years old at the time of sentencing. Crown counsel sought two consecutive 

15-year parole ineligibly periods totalling 30 years.  After carefully considering s. 745.51 of 

the Code, the sentencing judge concluded that “a 30-year parole ineligibility period in these 

circumstances would be unduly long” and declined to exercise her “discretion to impose 

consecutive sentences in this case.”67 The sentencing judge imposed two 22-year periods of 

parole ineligibility which were to be served concurrently.68  

b. In R. v. Zerbinos,69 the offender was sentenced for the second degree murder of a fellow inmate 

at the Alouette Correctional Centre for Women.  At the time of the offence, the offender was 

being detained pending a trial for the murder of her mother. The offender was convicted for 

killing her mother and received a 12-year period of parole ineligibility.70  On the second 

murder, the sentencing judge considered the offender’s mental health problems and declined 

to impose a consecutive period of parole ineligibility, concluding that it would be “unduly long 

or harsh.”71 The sentencing judge ultimately imposed a concurrent parole ineligibility period 

of 16 years.  

c. In R. v. Kam,72 the offender was found guilty of two counts of first degree murder.  He had 

forced his way into a private residence and killed its two occupants with a hatchet and knife. 

The Crown argued that two consecutive 25-year periods of parole ineligibility were 

appropriate. The offender was 25 years old at the time of the offences and had no criminal 

                                                   
66 R. v. Koopmans, 2015 BCSC 2120. 

67 Ibid., para. 108. 

68 Ibid, para. 111. 

69 R. v. Zerbinos, 2019 BCSC 584. 

70 R. v. G.C.Z., 2015 BCSC 2518 at para. 52. 

71Zerbinos, supra para. 38. 

72 R. v. Kam, 2020 BCSC 1369. 

https://www.canlii.org/en/bc/bcsc/doc/2015/2015bcsc2120/2015bcsc2120.pdf
https://laws.justice.gc.ca/eng/acts/C-46/FullText.html#s-745.51
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https://www.canlii.org/en/bc/bcsc/doc/2020/2020bcsc1369/2020bcsc1369.pdf
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record. The sentencing judge declined to impose consecutive periods of parole ineligibility, 

concluding that “a 50-year parole ineligibility period …would be unduly long and harsh.”73   

d. In R. v. Brittain,74 the offender pleaded guilty to one count of second degree murder and three 

counts of first degree murder.  The Crown argued that the offender should receive a 15 year 

period of parole ineligibility for the second degree murder, which should be consecutive to the 

three counts of first degree murder, to be served concurrently, for a total of 40 years.  The 

sentencing judge noted that “Parliament made consecutive parole ineligibility terms 

discretionary” and that this meant that “judges must be guided by and apply all of the 

sentencing principles, purposes, and objectives set out in the Criminal Code.”75 He concluded 

that “a total parole ineligibility of 40 years would be unduly long and harsh” and that it was 

unnecessary “to meet the objectives of sentencing.”76 In the end, the sentencing judge imposed 

a 25-year period of parole ineligibility on all four counts, to be served concurrently.  

40. R. v. Forman77 is the only case in which a British Columbia court has imposed consecutive 

periods of parole ineligibility. In Forman, the offender pleaded guilty to one count of second 

degree murder for killing his wife, and two counts of first degree murder for killing of his two 

daughters. Following a domestic dispute over the offender’s alcohol abuse, he beat his wife to 

death with a hammer. He then dressed and drove his seven and eight year old daughters to church 

and strangled them to death when he returned home. The sentencing judge described the offences 

as “terrible crimes that shocked the community.”78 The offender was 35 years old at the time of 

the offence and had no criminal record. Having regard to the separate nature of the transactions, 

the sentencing judge concluded that a fit and proper sentence was two concurrent periods of 25-

year parole ineligibility for the first degree murders of Forman’s two children, followed by a 

                                                   
73 Ibid., para. 71 

74 R. v. Brittain, 2020 BCSC 1821. 

75 Ibid., para. 59. 

76 Ibid., para. 62. 

77 Forman, supra. 

78 Ibid., para. 11. 
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consecutive 10-year period of parole eligibility for the second degree murder of his wife, for a total 

of 35 years of parole ineligibility.79 

41. The British Columbia jurisprudence demonstrates that sentencing judges will exercise

restraint consistent with their obligations under the Code and the Charter. However, this should

not be confused with any suggestion by the AGBC that s. 745.51 can only be applied in

“exceptional” or “unusual circumstances”. Such an interpretation of s. 745.51 would be manifestly

incorrect. Multiple murders are, by definition, an exceptional circumstance and will often justify

upward increases in parole ineligibility. In Shropshire,80 this Court rejected an argument that

increased parole ineligibility periods for second degree murder should only be imposed in “unusual

circumstances”. This Court described the standard as “too high” and explained that the threshold

did not “embody any limiting statutory language”.  Section 745.2 and 745.51 are virtually identical,

and the same reasoning applies.

PART IV – COSTS 

42. The AGBC does not seek costs and asks that no costs be awarded against it.

PART V – ORDER SOUGHT 

43. The AGBC takes no position with respect to the disposition of the appeal but seeks an order

that it be granted permission to present oral argument not exceeding ten minutes at the hearing of

the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

_____________________________ 
Micah B. Rankin 

Counsel for the Intervener, 
Attorney General of British Columbia 

Dated at Victoria, British Columbia, 
this 12th day of November, 2021. 

79 Ibid., para. 41. 

80 Shropshire, supra at para. 24. 
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