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PART I – STATEMENT OF FACTS
A. Overview
1.

The respondent, Council for Canadians with Disabilities (“CCD”), seeks public interest

standing to challenge the constitutionality of British Columbia’s mental health legislation. CCD
has no individual co-plaintiff to provide specific adjudicative facts. It has not tendered any evidence
of recent efforts to find a suitable individual co-plaintiff. Nor has it identified a single witness who
could attest to their direct experience or expertise with the impugned legislation at trial. Nearly two
years after commencing the litigation, CCD failed to produce a single document relevant to any of
the material facts in the litigation. The only factual context CCD could provide at the time standing
was challenged was a series of hypothetical facts in its amended notice of civil claim.
2.

The Chief Justice of the Supreme Court of British Columbia applied the test for public

interest standing set out by this Court in Downtown Eastside 1 and exercised his discretion to deny
CCD standing to bring its constitutional challenge. On appeal, despite taking notice of the
commencement of a new parallel constitutional challenge to the impugned provisions by three
directly affected plaintiffs, and without addressing the significance of that class action on the
appropriateness of permitting CCD to proceed as a public interest plaintiff, the Court of Appeal
overturned the Chief Justice’s discretionary decision. In the face of CCD’s failure to provide any
suitable factual context for its challenge, the Court of Appeal articulated a new approach to the
multi-factored test for public interest standing set out in Downtown Eastside—one that diminishes
the importance of the balancing exercise and presumptively gives more weight to the factors of
access to justice and legality, over the other, countervailing concerns identified by this Court.
3.

The Court of Appeal’s decision upsets the careful balance “between ensuring access to the

courts and preserving judicial resources” prescribed in Downtown Eastside. 2 This new approach
undermines the well-established rationales for limiting standing and would encourage nongovernmental organizations like CCD to pursue abstract Charter challenges. If accepted, it risks
transforming the doctrine of public interest standing into a private reference power that sanctions

1

Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence
Society, 2012 SCC 45 (“Downtown Eastside”).
2
Downtown Eastside at para. 23, quoting with approval from Canadian Council of Churches v.
Canada (Minister of Employment and Immigration), [1992] 1 S.C.R. 236 (“Canadian Council of
Churches”) at p. 252.

2
ever broader “systemic” challenges, decoupling Charter litigation from the individual factual
matrices this Court has long declared essential. Widescale adoption of this approach would place
an enormous institutional burden on the courts (as well as on the Attorneys General) to deal with
abstract Charter claims. The Attorney General of British Columbia (“AGBC”) seeks an order
overturning the decision of the Court of Appeal and restoring the discretionary decision of the
Chief Justice denying CCD public interest standing.
B. The Proceedings So Far
4.

CCD describes itself as a “national human rights organization of people with disabilities

working for an inclusive and accessible Canada”. 3 Based in Winnipeg, CCD performs its mandate
by undertaking advocacy, policy development, and rights advancement work on behalf of people
with disabilities, including litigation. 4 Although CCD has been a frequent intervenor and a party to
one court case, it has previously engaged in “little advocacy for mental illness”. 5
5.

In September 2016, CCD and two individual plaintiffs (Mary Louise MacLaren and D.C.)

commenced the underlying action seeking to challenge the constitutionality of provisions of British
Columbia’s mental health legislation that provide for “deemed consent” to psychiatric treatment
for patients who have been involuntarily admitted to a mental health facility. 6 The impugned
provisions are s. 31(1) of the Mental Health Act, R.S.B.C. 1996, c. 288 (the“MHA”); ss. 2(b) and
(c) of the Health Care (Consent) and Care Facility (Admission) Act, R.S.B.C. 1996, c. 181
(the“Health Care (Consent) Act”); and ss. 11(1)(b) and (c) of the Representation Agreement Act,
R.S.B.C. 1996, c. 405 (the “Representation Agreement Act ”) (collectively, the “Impugned
Provisions”). 7
6.

Through a series of detailed factual allegations, the individual plaintiffs alleged that

treatment decisions made on their behalf while they were involuntary patients in a mental health
facility infringed their rights under ss. 7 and 15 of the Charter. 8 The factual matrix included

3

MacLaren v. British Columbia (Attorney General), 2018 BCSC 1753 (“BCSC Reasons”) at
para. 13 [Appellant’s Record (“AR”), Tab 1]; Council of Canadians with Disabilities v. British
Columbia (Attorney General), 2020 BCCA 241 (“BCCA Reasons”), para. 14 [AR, Tab 3].
4
BCSC Reasons at para. 14; BCCA Reasons at para. 14.
5
BCSC Reasons at para. 74.
6
BCSC Reasons at para. 1; BCCA Reasons at paras. 15-19.
7
BCCA reasons at paras. 6-12.
8
BCSC Reasons at para. 1; BCCA Reasons at paras. 15-19.

3
specific allegations related to the individual plaintiffs’ medical diagnoses, decision-making
capacity, course of treatment (including the alleged provision of psychiatric medication and
electroconvulsive therapy), and the alleged impacts of these treatments. 9 The AGBC’s original
response to civil claim, filed in November 2016, did not challenge the plaintiffs’ standing. 10
7.

In 2017, when the litigation was still in the preliminary document discovery phase, the

individual plaintiffs discontinued their claims for reasons unknown to the AGBC, leaving CCD as
the sole plaintiff. 11 In December 2017, CCD amended its pleadings to delete claims grounded in
the individual plaintiffs’ specific factual circumstances and substitute a series of hypothetical
allegations regarding the nature, administration, and impacts of the Impugned Provisions. CCD
also restyled the claim as a “comprehensive and systemic challenge” relevant to “all residents of
British Columbia”. 12 The amended claim added a number of broad allegations relating to the use
of threats, force, and restraints in relation to involuntary treatment and imagined a hypothetical
scenario whereby patients might receive involuntary “psychosurgeries” (i.e. lobotomies). 13 The
amended claim also argued CCD met the test for public interest standing. 14 Concurrent with the
service of the amended claim, CCD also served a list of documents limited to four documents:
CCD’s Letters Patent, CCD’s 2014 Bylaws, a corporate search, and a list of CCD members. 15
8.

In response, the AGBC amended its response to civil claim to say that, without an individual

plaintiff, CCD could not meet the test for public interest standing as the constitutional validity of
the Impugned Provisions ought not to be litigated in the abstract. 16 The AGBC subsequently
brought a summary trial application seeking to dismiss the action on the basis that CCD lacked the
requisite public interest standing to maintain it. 17
9.
9

In response to the AGBC’s summary trial application CCD filed a single affidavit, sworn

Notice of Civil Claim filed on September 12, 2016 at paras. 17-48 [AR, Tab 6].
Response to Civil Claim filed on November 10, 2016 [AR, Tab 7].
11
BCSC Reasons at para. 2.
12
Amended Notice of Civil Claim filed on December 11, 2017 (“ANOCC”) at paras. 29, 32-47
[AR, Tab 8]. BCSC Reasons, at para. 18; BCCA Reasons, at para. 22.
13
ANOCC at paras. 32-47 [AR, Tab 8].
14
ANOCC at paras. 19-31 [AR, Tab 8].
15
Affidavit #1 of Heather Lewis made 13 July 2018 (“Lewis Affidavit #1”) at Exhibit “I” [AR,
Tab 13].
16
Amended Response to Civil Claim filed on January 31, 2018 at paras. 47a and 47b [AR, Tab
9]. BCCA Reasons at para. 23.
17
BCSC Reasons at para. 3.
10
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by Melanie Benard, a non-practising lawyer in Québec specializing in mental health law and the
Chair of CCD’s Mental Health Committee. 18 Ms. Benard deposed that there are approximately
20,000 involuntary admissions under the MHA each year in British Columbia; that involuntarily
admitted patients face “numerous barriers to accessing the court system”; and that it was “not
realistic” to expect any of the thousands of directly affected individuals to sustain a constitutional
challenge. 19 She further deposed that at trial, “CCD intends to lead evidence from both fact and
expert witnesses, including from people with direct experience of the Impugned Provisions”. 20 Her
affidavit did not identify a single fact or expert witness.
10.

CCD filed no other evidence. In July 2018, following service of the AGBC’s notice of

application seeking to strike the claim for lack of standing, CCD served a supplemental list of
documents. The supplemental list contained 80 documents, all of which related to the organization
and stated purpose of CCD. 21 Almost two years after commencing the litigation, CCD had not
listed a single document relevant to any issue in the action other than that of its own standing.
11.

This lack of evidence can likely be explained, at least in part, by CCD’s apparent intention

to prove constitutional infirmity by way of “reasonable hypotheticals”. In response to the AGBC’s
objection to the complete absence of adjudicative facts, CCD responded:
…it has never been a requirement or reality of constitutional litigation—whether that
litigation is brought by a litigant with public interest standing or someone directly
affected—that the plaintiff’s evidence be presented through the plaintiff personally. This
is especially so considering that “a challenge to a law does not require that the impugned
provision contravene the rights” of even a claimant with standing as of right. He or she is
free to pursue his or her challenge based on reasonable hypotheticals—i.e., examples
concerning the law’s application to non-parties that are foreseeable but not necessarily
even proven”: R. v. Nur, 2015 SCC 15 at para. 51. 22
12.

In 2019, while the Court of Appeal’s decision was under reserve, two further challenges to

the Impugned Provisions were filed in British Columbia, namely a class action proceeding seeking,
amongst other relief, a declaration that the Impugned Provisions unjustifiability infringe ss. 7, 12,

18

BCSC Reasons at para. 14; BCCA Reasons at para. 27.
ANOCC at para. 29 [AR, Tab 8].
20
Benard Affidavit, at para. 58 [AR, Tab 14].
21
BCCA Reasons at para. 24. Affidavit #1 of Katerina Doumakis made 15 August 2018 at
Exhibit “B” [AR, Tab 15].
22
Application Response filed by CCD on August 15, 2018 (“Application Response”) at para. 30
[AR, Tab 12].
19
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and 15(1) of the Charter, 23 and a personal injury action that also challenged the constitutionality
of s. 31(1) of the MHA, which was subsequently discontinued. 24 Both cases were commenced by
directly impacted individual plaintiffs. The Court of Appeal accepted this evidence as relevant to
the issue of CCD’s standing in this case but without commenting on its significance. 25
C. The Judgments Below
Supreme Court of British Columbia (in Chambers)
13.

Hinkson C.J. exercised his discretion to deny CCD public interest standing and dismissed

the claim. 26 The Chief Justice highlighted that the three public interest standing factors “must be
weighed cumulatively in the exercise of judicial discretion, but that none of the factors, and
especially the third one should be treated as a hard and fast requirement or a free-standing
independent test”. 27 He proceeded to consider and weigh the three factors.
14.

The Chief Justice was concerned that CCD’s claim lacked the “indispensable factual

foundation that particularizes the claim and permits the enquiry and relief sought”. 28 Although he
was satisfied that CCD had a broad interest in the promotion of human rights, equality, and
autonomy, which “could be affected by the impugned legislative scheme and could permit CCD to
assert a genuine interest in the impugned legal scheme”, in his view, CCD had demonstrated only
limited involvement in advocacy relating specifically to mental health-related disabilities.29 That
being so, he concluded that CCD only “weakly” demonstrated a “genuine interest”. 30
15.

The Chief Justice further found that CCD had not persuaded him that the litigation was a

reasonable and effective means of bringing the constitutional challenge forward. 31 In his view,
CCD had failed to establish a concrete and well-developed factual setting; there was an

23

L.M. et al. v. Her Majesty the Queen in Right of the Province of British Columbia et al., SCBC
Action No. VIC-S-S-194863 (“L.M. v. HMQ”) [AR, Tab 17].
24
Mary Louise MacLaren et al. v. Vancouver Island Health Authority, SCBC Action No. 190021
[AR, Tab 18].
25
BCCA Reasons at paras. 122-123.
26
BCSC Reasons at para. 99.
27
BCSC Reasons at para. 25.
28
BCSC Reasons at para. 38.
29
BCSC Reasons at paras. 43-44.
30
BCSC Reasons at para. 53.
31
BCSC Reasons at para. 96.
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“insufficient factual matrix” to determine the constitutional issues raised. 32
16.

In this regard, the Chief Justice found that CCD’s promise of a robust record at trial did not

satisfy its present onus to meet the test for public interest standing. 33 Although he was of the view
that CCD had access to adequate resources to advance the claim, the Chief Justice was not
persuaded that CCD fairly represented the interests of those directly affected by the Impugned
Provisions, let alone “all British Columbians”. 34 Finally, he found that CCD’s assertion that it was
unrealistic to expect individual plaintiffs directly affected by the Impugned Provisions to maintain
a constitutional challenge was “unsupported by any evidentiary foundation” and unfounded, noting
numerous constitutional challenges to mental health legislation brought by directly impacted
plaintiffs. 35 He rejected CCD’s assertion that none of the alleged 20,000 involuntarily admitted
patients each year would be willing or able to participate in the challenge proposed by CCD. 36
17.

Having cumulatively weighed the three factors for public interest standing, the Chief Justice

exercised his discretion to deny CCD standing and dismissed the claim. 37
Court of Appeal for British Columbia
18.

The Court of Appeal, for reasons given by Dickson J.A., allowed the appeal, set aside the

order dismissing the action, and remitted CCD’s application for public interest standing to the
Supreme Court of British Columbia for fresh consideration. After reviewing the history of public
interest standing and the test set out by this Court in Downtown Eastside, Dickson J.A. found that
the goals of upholding the legality principle and facilitating access to justice merit “particular
weight” in the exercise of discretion with respect to public interest standing. 38 She reasoned that,
“while other concerns must also be accounted for, these goals are the key components of the
flexible and purposive approach mandated in Downtown Eastside”. 39 Accordingly, she stated the
test for public interest standing in the following terms:
In exercising their discretion to grant or refuse public interest standing, judges must
32

BCSC Reasons at para. 69.
BCSC Reasons at paras. 58-69.
34
BCSC Reasons at paras. 72-76.
35
BCSC Reasons at paras. 82-92.
36
BCSC Reasons at paras. 94-95.
37
BCSC Reasons at paras. 98-99.
38
BCCA Reasons at para.79.
39
Ibid.
33
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balance access to justice with the preservation of judicial resources, with a particular view
to upholding the legality principle. In doing so, they must interpret and apply the
governing principles in a liberal and generous way. 40 [emphasis added]
19.

Applying this approach, Dickson J.A. concluded that the Chief Justice erred in his

assessment of the pleaded facts required to ground the constitutional challenge and satisfy the first
factor in the test for public interest standing, the “serious justiciable issue” criterion. 41 In Dickson
J.A.’s view, CCD’s claim did not require the factual context of an individual’s case. 42 She
described CCD’s claim as a “comprehensive and systemic constitutional challenge…that directly
affects all members of a defined and identifiable group in a serious, specific and broadly-based
manner regardless of the individual attributes or experiences of any particular member of the
group” (emphasis added). 43 As a result, she held that “CCD’s claim does not require ‘a particular
factual context of an individual’s case’ or an individual plaintiff and it manifestly raises a serious
justiciable issue”. 44
20.

Given her conclusion that the Chief Justice erred in his assessment of the first factor for

public interest standing, Dickson J.A. considered it unnecessary to address the other grounds of
appeal. She commented briefly on the Chief Justice’s analysis of the third Borowski factor 45 but
did not go on to consider the Chief Justice’s reasons with respect to the second or third factors of
the test, or address his cumulative assessment of these interrelated factors.
21.

As noted, the Court of Appeal admitted fresh evidence of the two claims challenging the

Impugned Provisions that were filed in British Columbia by individual plaintiffs in 2019. 46 In
Dickson J.A.’s view, the Supreme Court of British Columbia was best placed to assess CCD’s
standing and the significance of the new information. 47 Accordingly, the Court of Appeal set aside
the order dismissing the action and remitted the issue of CCD’s standing to the Supreme Court of

40

BCCA Reasons at para. 86.
BCCA Reasons at para. 94.
42
BCCA Reasons at para. 114.
43
BCCA Reasons at para. 112.
44
BCCA Reasons at para. 114.
45
BCCA Reasons at para. 115, citing Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575
(“Borowski”).
46
BCCA Reasons at para. 122.
47
BCCA Reasons at para. 123.
41
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British Columbia for fresh consideration. 48
D. CCD’s Claim
The Impugned Legislation
22.

The MHA and Mental Health Regulation, B.C. Reg. 233/99 (the “Regulation”), create a

legislative scheme that permits individuals to be involuntarily admitted and treated in a provincial
mental health facility if certain statutory requirements are met. Under s. 22(1) of the MHA, upon
receiving a medical certificate completed by a physician in accordance with ss. 22(3) and (5) of the
MHA, the director of a provincial mental health facility may admit a person to the facility and
detain the person for up to 48 hours for examination and treatment. Section 22(2) permits a longer
period of admission only if another physician completes a second medical certificate.
23.

Each medical certificate must include the physician’s statement that the physician has

examined the person or patient and is of the opinion that the person has a mental disorder. Under
s. 22(3)(c) the certificate must also state the physician’s opinion that the person: (1) requires
treatment in or through a designated facility; (2) requires care, supervision and control in or through
a designated facility to prevent the person’s or patient’s substantial mental or physical deterioration
or for the protection of the person or patient or the protection of others; and (3) cannot suitably be
admitted as a voluntary patient.
24.

Persons admitted under s. 22 of the MHA are entitled to have a panel review their admission

at prescribed time intervals under s. 25 of the MHA. Sections 28, 29, 30 and 42 of the MHA are
alternative means by which a patient may be involuntarily admitted to a health facility. The powers
and duties of a director of a provincial mental health facility are set out in s. 8 of the MHA. A
director’s duties include ensuring:
(a)
that each patient admitted to the designated facility is provided with professional
service, care and treatment appropriate to the patient’s condition and appropriate to the
function of the designated facility and, for those purposes, a director may sign consent to
treatment forms for a patient detained under section 22, 28, 29, 30 or 42.
25.

Once involuntarily admitted, the impugned provision of the MHA, s. 31(1), allows the

director of a facility to authorize treatment recommended by a physician for patients with mental
disorders whose conditions prevent them from recognizing their need for treatment. Before an

48

BCCA Reasons at para. 124.
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“involuntary patient” receives treatment, a physician must complete Form 5 (Consent for
Treatment – Involuntary Patient) in accordance with s. 11(5) of the Regulation. A patient may sign
Form 5, in which case a physician must attest the patient is “capable of understanding the nature
of the above authorization”. The physician alone may sign the Form 5 if the patient does not sign.
In that event, Form 5 requires the physician to attest the patient is “incapable of appreciating the
nature of treatment and/or his or her need for it, and is therefore incapable of giving consent”. 49
26.

The Health Care (Consent) Act, in turn, provides that where an adult is incapable of

providing consent to treatment, a temporary substitute decision-maker may give consent.
Subsection 2(b) states that the act does not apply to the provision of psychiatric care or treatment
to involuntary patients under the MHA. The Representation Agreement Act permits an adult to
appoint a representative to make health and personal care decisions on behalf of the adult.
Paragraph 11(1)(b) of the Representation Agreement Act provides that an adult may not authorize
a representative to refuse treatment for involuntary patients under the MHA.
CCD’s Constitutional Challenge
27.

Two core complaints animate CCD’s Charter claim. The first is that, notwithstanding the

capacity declaration required by Form 5, the MHA fails to properly account for “involuntary
patients’ actual capability” 50 to make treatment decisions for themselves.
28.

This complaint addresses in the abstract the balance that all provincial mental health

legislation endeavours to strike between the right of a patient to self-determination in health care
decision-making and the potentially conflicting right to effective treatment where a mental disorder
may prevent recognition of the need for treatment. McLachlin C.J., as she then was, summarized
this tension between “formal” and “substantive” autonomy in public remarks on mental health and
the law, where she explained that:
… although respecting a mentally ill person’s decision to refuse treatment formally accords
them equal treatment with non-mentally ill patients, abandoning such people to the torments
of their illness, mental and physical deterioration, substance abuse and perhaps suicide
surely does not respect their inherent dignity as human beings the argument concludes.

49
50

Regulation, Form 5.
ANOCC at para. 1 [AR, Tab 8].
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…
Hence the cruel paradox – freedom to refuse “medication” may in fact result in
institutional confinement and continued debilitation. Is this true autonomy? … 51
29.

The second prong of CCD’s Charter challenge concerns who should make treatment

decisions on behalf of involuntary patients. 52 The provinces have adopted different approaches to
this issue. Five provinces use an appointee of the state to authorize treatment for involuntary
patients. In Saskatchewan and Newfoundland, the attending physician authorizes the treatment. 53
In British Columbia, the director of the psychiatric unit may consent, on the recommendation of a
physician. New Brunswick uses a tribunal for both mentally incompetent patients and competent
patients who refuse treatment. 54 Québec uses the court to authorize treatment. 55 In other Canadian
jurisdictions, private substitute decision makers consent or refuse to consent in a similar manner as
for a medical patient who is not capable of consenting. 56
30.

CCD’s claim objects to the MHA’s provision of a separate legislative regime for treatment

decisions for involuntary patients that does not utilize substitute decision makers to approve or
deny necessary treatment. The effect of the relief sought would be to remove that separate
legislative regime and replace it with the substitute decision-making model that applies to the
provision of health care to adults who are not involuntarily committed. It is, in effect, asking the
court to usurp the role of the legislature and force on British Columbia a policy approach adopted
by some, but not all, of the other provinces.

51

B. McLachlin, “Medicine and the Law: The Challenges of Mental Illness”. Available online at:
https://www.scc-csc.ca/judges-juges/spe-dis/bm-2005-02-17-eng.aspx.
52
This issue was also discussed by McLachlin C.J., as she then was, in her lecture: “Who
determines whether incapable persons should be medicated – physicians, a public official, a judge
or perhaps a close relative?” (Ibid.).
53

Mental Health Services Act, S.S. 1984-85-86, c. M-13.1; Mental Health Care and Treatment
Act, S.N.L. 2006, c. M-9.1; Involuntary Psychiatric Treatment Act, S.N.S. 2005, c. 42.
54
Mental Health Act, R.S.N.B. 1973, c.M-10., s.8.11(3).
55
Civil Code of Québec, C.Q.L.R. c. C.C.Q. 1991, c. 64, art 16.
56
See, for example, Mental Health Act, R.S.O. 1990, c. M.7.
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PART II – QUESTIONS IN ISSUE
31.

In allowing the appeal from the discretionary decision of the Chief Justice, did the Court of

Appeal err by:
(i)

Misapplying the balancing exercise called for by Downtown Eastside by finding
legality and access to justice to be the “key components” of the Downtown Eastside
test that must be accorded “particular weight”; and

(ii)

Failing to consider whether CCD had established a sufficient factual context to be
granted public interest standing.
PART III – ARGUMENT

A. The Purposive Approach to Public Interest Standing
32.

This Court has long recognized the necessity of limitations on standing. 57 The rationales

for restricting standing were summarized by Cromwell J. in Downtown Eastside:
… it would be intolerable if everyone had standing to sue for everything, no matter how
limited a personal stake they had in the matter. Limitations on standing are necessary in
order to ensure that courts do not become hopelessly overburdened with marginal or
redundant cases, to screen out the mere “busybody” litigant, to ensure that courts have the
benefit of contending points of view of those most directly affected and to ensure that courts
play their proper role within our democratic system of government. 58
33.

On the other hand, this Court has acknowledged that, in a constitutional democracy like

Canada with a Charter of Rights and Freedoms, there are occasions when public interest litigation
is an appropriate vehicle to bring matters of public interest and importance before the courts. 59 The
legality principle insists that there be practical and effective ways to challenge state action. 60 As
Cromwell J. explained in Downtown Eastside, “No law should be immune from challenge and
unconstitutional laws should be struck down.” 61
34.

The need to grant public interest standing in some circumstances, however, does not amount

to a blanket invitation to grant standing to every “well-meaning organization pursuing their own
particular cases certain in the knowledge that their cause is all important”. 62 As Cory J. observed
57

Downtown Eastside at para. 22; Canadian Council of Churches at p. 252.
Downtown Eastside at para. 1.
59
Downtown Eastside at para. 22.
60
Downtown Eastside at paras. 31-34; Canadian Council of Churches at para. 34.
61
Downtown Eastside at para. 33.
62
Canadian Council of Churches at p. 252; See also, Delta Air Lines Inc. v. Lukács, 2018 SCC 2
(“Delta Air Lines”) at para. 51 per Abella J., dissenting.
58
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in Canadian Council of Churches, this would be “detrimental, if not devastating, to our system of
justice and unfair to private litigants”. 63
35.

This Court has described its approach to public interest standing as a “purposive” one. 64

That purpose is not to focus exclusively on the rationales for limiting standing that “guide” and
“underlie” the standing inquiry. 65 Nor is it to open the courthouse doors to every well-intentioned
organization seeking to advance its policy goals through the courts. Rather, the purpose is to
“balance the underlying rationale[s] for restricting standing with the important role of the courts in
assessing the legality of government action”. 66
36.

That balance is achieved through a standing doctrine that avoids immunizing legislation

from review while at the same time accommodating the traditional concerns justifying limits on
standing. Where real concerns exist about the suitability of an abstract constitutional challenge
without an individual plaintiff, legality or access to justice do not trump the analysis. To the
contrary, as this Court held in Downtown Eastside, “All of the other relevant considerations being
equal, a plaintiff with standing as of right will generally be preferred.” 67
37.

This Court’s preference for constitutional litigation by individual plaintiffs is grounded in

the policy rationales underpinning standing. Woven through decades of Charter jurisprudence, and
spanning numerous inter-related legal doctrines, 68 is the foundational principle that the law is best
developed in cases involving live disputes set within a concrete fact situation. 69 This method of
Charter adjudication ensures that courts remain focussed on the individual rights holders with the
most at stake, which in turn justifies the use of scarce judicial resources. It also aligns with the
institutional strengths and capacities of the judiciary; guards against ill-considered or abstract
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Charter rulings that may prejudice directly affected individuals or undermine the legitimacy of
constitutional review; and accords with the separation of powers. 70
38.

The separation of powers between the three branches of government has been described by

this Court as “a fundamental principle of the Canadian Constitution” and “a cornerstone of our
constitutional regime”. 71 The judiciary plays a vital role within this system, interpreting and
applying statutes, and upholding the Constitution and the individual rights and freedoms it
enshrines. 72 In fulfilling this role, however, courts are careful not to render Charter rulings in the
abstract or on their own motion. The practice of Charter adjudication “remains firmly grounded in
the common law method” and courts will “generally refrain from adjudicating disputes that do not
involve real people in real situations.” 73 As this Court held in Borowski v. Attorney General of
Canada, “pronouncing judgments in the absence of a dispute involving the rights of the parties
may be viewed as intruding into the role of the legislative branch”. 74
39.

Reference opinions are one recognized exception to the common law method of Charter

litigation. In that context, the court may entertain more abstract or hypothetical questions in the
absence of individual plaintiffs or lis that “it would never entertain in the context of litigation”. 75
Importantly, the role of the courts and the separation of powers are preserved because a separate
branch of government requests the opinion from the judiciary, the opinions are non-binding, and
courts retain discretion to decline to answer questions that are overly vague or hypothetical. 76
Private references, by contrast, are not permitted within the Canadian legal system. 77
40.

70

Notwithstanding the policy rationales supporting limits on standing, this Court’s preference
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for individual plaintiffs is not absolute—and neither the Chief Justice 78 nor the AGBC has ever
insisted that it was. Public interest standing is available in appropriate circumstances. However,
where an organization seeks to litigate Charter rights without a committed individual and the
assurances that their involvement provides, the organization must typically demonstrate why it is
unrealistic for individual plaintiffs to participate, explain how it is a suitable proxy for their rights
and interests, and compensate for their absence. The proposed litigant must prove that the issues
will be litigated in a concrete and well-developed factual setting and persuade the court that it will
not be asked to decide important constitutional issues through an abstract inquiry unmoored from
the perspective of individual rights holders. CCD has satisfied none of these requirements.
B. The Downtown Eastside Framework and the Court of Appeal’s Analysis
41.

The three-factor test first articulated in Borowski and later refined in Downtown Eastside is

the vehicle through which the policy rationales canvassed above are balanced. Under that test, in
deciding whether to exercise its discretion to grant public interest standing, the court must consider:
(1) whether the case raises a serious justiciable issue; (2) whether the plaintiff has a real stake in
the proceedings or is engaged with the issues that it raises; and (3) whether the proposed suit is, in
all of the circumstances, a reasonable and effective means to bring the case to court. 79
42.

Downtown Eastside partially relaxed the third Borowski factor and clarified how the three

factors should be weighed. The factors are not “items on a checklist” or “technical requirements.”
Nor are they freighted with any a priori bias. Rather, they are “interrelated considerations to be
weighed cumulatively, not individually, and in light of their purposes.” 80 A party seeking public
interest standing must persuade the court that these factors, applied purposively and flexibly, favour
granting standing. 81
43.

This three-factor test has always been viewed as one that is “particularly appropriate for the

exercise of judicial discretion, relating as it does to the effectiveness of process” 82—an issue to
which trial courts are uniquely attuned. A trial judge’s weighing is therefore entitled to a high
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infra.
79
Downtown Eastside at para. 2.
80
Downtown Eastside at para. 36.
81
Downtown Eastside at para. 20; see also paras. 35-36.
82
Downtown Eastside at para. 35 (emphasis added).

15
degree of deference and should not be lightly interfered with. 83
44.

The modifications to the standing test introduced in Downtown Eastside have been well

received by legal academics and social justice advocates. Prof. Lisa Kerr and Elin Sigurdson have
praised the revised test for “achieving a sophisticated balance that avoids a binary of formalism
versus justice.” 84 Prof. Jane Bailey and Angela Chaisson describe it as a “victory … for equality
seeking groups.” 85 Advocates for more flexible standing rules in other jurisdictions have held up
Downtown Eastside as a model to be emulated. 86 Critics have been rare. 87
45.

British Columbia accepts that the Downtown Eastside test properly accounts for, and

balances, the well-established rationales for limits on standing with the need to provide access to
the courts for the adjudication of issues that might otherwise escape judicial scrutiny. To be clear:
the AGBC does not come before this Court seeking to confine the Downtown Eastside test. The
AGBC comes, rather, to vindicate it.
46.

In allowing the appeal and overturning the Chief Justice’s discretionary decision, the Court

of Appeal upset the careful balancing exercise espoused by this Court in Downtown Eastside and,
at the urging of the intervenors and CCD, 88 recast the purpose of the standing test as “upholding
legality” by “facilitating access to justice” for public interest litigants. 89 Instead of a balanced
approach, the Court assigned “particular weight” to the “key components” of access to justice and
legality. This Court’s concerns for the conservation of judicial resources, individual plaintiffs, and
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the need for a concrete and well-developed factual setting were all rendered secondary.
47.

In addition to this flawed recasting of the test, the Court of Appeal’s decision focused

almost exclusively on technical pleadings issues under the first Downtown Eastside factor,
disregarding this Court’s instruction to weigh the factors “cumulatively, not individually”. 90 This
truncated analysis failed to account for CCD’s failure to persuade the chambers judge that the
issues would be litigated in a sufficiently concrete factual setting, the parallel Charter challenge,
and CCD’s limited engagement with both directly affected individuals and the issues raised—all
key considerations under the third factor. Had the Court engaged in the cumulative weighing
exercise required, it is difficult to understand how the decision to deny standing could have been
disturbed. More colloquially: the Court missed the forest by focusing on only some of the trees.
C. The Balancing Exercise Required by Downtown Eastside Does Not Prioritize
Legality and Access to Justice in Every Case
48.

In Downtown Eastside, this Court took care to emphasize that would-be public interest

litigants must provide a sufficient factual matrix for their proposed claim. 91 Rather than follow this
guidance, the Court of Appeal accepted, as Chief Justice Hinkson did not, vague promises of a
robust record to follow. It essentially ignored the difficulties cited by the Chief Justice in respect
of CCD’s failure to identify knowledgeable witnesses or adduce evidence on any of the points on
which it seeks a finding of unconstitutionality. Instead, the Court of Appeal described the exercise
of a trial judge’s discretion to grant public interest standing in the following terms: “In exercising
their discretion to grant or refuse public interest standing, judges must balance access to justice
with the preservation of judicial resources, with a particular view to upholding the legality
principle.” 92 The Court explained that the “goals of upholding the legality principle and facilitating
access to justice merit particular weight in the balancing exercise” 93 and that “[w]hile other
concerns must also be accounted for, these goals are the key components of the flexible and
purposive approach mandated in Downtown Eastside. 94
49.
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The Court of Appeal’s approach to the Downtown Eastside test falls into error in two
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respects. First, the Court and the parties below seemingly conflate the important principle of
“legality” with “access to justice” or “access to the courts” for public interest litigants. While the
principle of legality requires that there be practical and effective ways to challenge the legality of
state action, and is therefore conceptually linked to access to the courts, the two principles should
not be equated. As explained in Downtown Eastside, the legality principle reflects a more nuanced
concern “that no law should be immune from challenge” and that “state action conform to the
constitution”. 95 The term “access to justice” appears only once in Downtown Eastside, alongside a
caution that “access to justice… should not be equated with a licence to grant standing to whoever
decides to set themselves up as the representative of the poor or marginalized.” 96
50.

Where the evidence shows that individuals from a vulnerable community are unable to act

as a plaintiff in a challenge, or where an issue has consistently evaded judicial review, the legality
principle may militate in favour of a grant of standing to ensure that issues come before the courts.
However, where individual plaintiffs or parallel challenges exist, a default emphasis on legality—
or legality as access—is misguided and inconsistent with Downtown Eastside. 97 As Justice Abella
(dissenting, Moldaver and Karakatsanis JJ. concurring) explained in Delta Airlines, such an uneven
approach to standing is more likely to undermine the goal of access to justice than improve it:
[62] There is no doubt that the test for public interest standing is a high threshold and
results in some individuals or groups being unable to raise issues they consider
significant. Yet courts routinely apply this threshold as a transparent way to determine the
most effective use of their time, resources and expertise. … Access to justice demands
that courts and tribunals be encouraged to, not restrained from, developing screening
methods to ensure that access to justice will be available to those who need it most in a
timely way … That is why courts developed standing rules in the first place. 98 [emphasis
added]
51.

Second, the Court of Appeal erred by establishing a presumptive hierarchy of factors

unrelated to the circumstances of a particular case (or a particular applicant), contrary to the global
weighing exercise prescribed in Downtown Eastside. Under the approach adopted by Dickson J.A.,
the principles of legality and access to justice are no longer factors to be weighed on a case-bycase basis, taking into account all the circumstances of the case in a “wise exercise of judicial
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discretion”, but rather are assigned extra weight at the outset of the analysis. This contradicts this
Court’s direction in Downtown Eastside that the factors “should be assessed and weighed
cumulatively, in light of the purposes of limiting standing and applied in a flexible and generous
manner that best serves those underlying purposes”. 99
52.

Legality and access to justice are concerns that require emphasis in a case like Downtown

Eastside, where there was ample evidence showing that no individual plaintiffs were willing or
able to bring a challenge forward. 100 Prioritizing legality and access as a matter of course, in every
case, risks transforming public interest standing into a private reference power for organizations to
bring increasingly abstract Charter challenges, unburdened by the messy factual matrices of
individual rights holders. The test for public interest standing in Canada already represents one of
the most flexible and permissive standards in any common law jurisdiction. 101 Yet, under the Court
of Appeal’s approach, public interest standing in Canada would become more permissive still.
53.

Ultimately, the Court below sought to make access to the courts the lodestar of a doctrine

designed, in part, to preserve judicial resources. The result on the facts illustrates how this approach
might be expected to translate to subsequent cases. A discretionary decision to deny standing to an
umbrella disability organization based in another province, with negligible—if any—connection
to the individuals whose rights it seeks to litigate, and without an individual plaintiff or concrete
litigation plan, was overturned, despite the existence of a parallel class action challenge in the same
province involving three individual plaintiffs. With respect, neither this approach nor this result
can be reconciled with any reasonable conception of “balance”.
D. The Onus on the Applicant to Demonstrate a “Context Suitable for Judicial
Determination” in Public Interest Cases Without an Individual Plaintiff
54.

99

The flexible and purposive approach to public interest standing articulated in Downtown

BCCA Reasons at paras. 20, 36, 53.
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100

to act as a plaintiff because they feared exposure to family members, violence from clients, or
loss of children from child protection authorities.
101

Canadian Council of Churches at pp. 243-248. See also, Lexmark International Inc. v. Static
Control Components, Inc, 572 U.S. 118 (2014); Taylor v. Lancashire County Council and
another, [2005] EWCA Civ 284; Australian Conservation Foundation Inc. v. Commonwealth,
(1980) 146 C.L.R. 493, 28 A.L.R. 257.

19
Eastside did not dispense with the principle that constitutional litigation requires a robust factual
record. 102 To the contrary, Cromwell J. emphasized the importance of a sufficient factual matrix in
three of the four considerations under the third factor of the test, noting that the court should
consider “whether the issue will be presented in a sufficiently concrete and well-developed factual
setting”; whether there is a “context more suitable for adversarial determination”; and whether
there may be other plaintiffs with “specific and factually established complaints”. 103
55.

Notwithstanding the clear direction from this Court on the importance of a sufficient factual

record to the standing analysis, the Court of Appeal held that “the focus of a standing inquiry is on
whether the public interest litigant is an appropriate party to advance a justiciable claim, not on the
detail of intended trial evidence”. 104 The Court went on to hold that “broad systemic constitutional
challenges are a unique form of civil litigation, as are the form of pleadings and evidence required
to advance and prove them” and affirmed that “an individual plaintiff or plaintiff-specific material
facts are not always necessary” to advance a systemic constitutional challenge. 105
56.

The Court of Appeal’s recognition of “systemic” constitutional litigation as a “unique form

of civil litigation” to which the traditional rules governing pleadings and evidence do not apply has
never been endorsed by this Court, nor any other appellate court in the country. The guidance
provided by this Court in Downtown Eastside implicitly rejects this idea by insisting that proposed
litigants present “a context suitable for judicial determination in an adversarial setting” and

102

See also, Hy and Zel’s at pp. 693-694, where in the course of denying standing, the majority

stated: “In the absence of facts specific to the appellants, both the Court’s ability to ensure that it
hears from those most directly affected and that Charter issues are decided in a proper factual
context are compromised” (emphasis added). For the importance of facts in Charter litigation
generally, see, Ernst v. Alberta Energy Regulator, 2017 SCC 1, at para. 22 and MacKay v.
Manitoba, [1989] 2 S.C.R. 357 at pp. 361-362:
Charter decisions should not and must not be made in a factual vacuum. To attempt to do
so would trivialize the Charter and inevitably result in ill-considered opinions. The
presentation of facts is not, as stated by the respondent, a mere technicality; rather, it is
essential to a proper consideration of Charter issues. … Charter decisions cannot be
based upon the unsupported hypotheses of enthusiastic counsel.
103

Downtown Eastside at para. 51.
BCCA Reasons at para. 87.
105
BCCA Reasons at para. 97 (emphasis added).
104

20
demonstrate a “sufficiently concrete and well-developed factual setting”. 106 As this Court has long
cautioned, deciding Charter issues in the abstract risks future unanticipated difficulties when real
factual situations later emerge for decision.
57.

Without even considering the second or third factors of the standing test, the Court of

Appeal concluded that it would be open to CCD to establish its claim by adducing evidence from
directly affected non-plaintiff and expert witnesses at trial rather than from an individual plaintiff
and that the AGBC could rely on “litigation management tools” to seek access to relevant
documents or other forms of discovery in advance of trial. 107 In doing so, the court held that CCD’s
failure to point to any direct evidence of the effects of the Impugned Provisions at the time of the
standing challenge was not fatal to its cause, and tacitly endorsed CCD’s approach of relying only
on hypothetical facts in its pleading with the future promise of a “robust record” to come at trial.
58.

This appeal therefore raises three inter-related issues with respect to the appropriate factual

record under the public interest standing test: (1) the need for facts beyond mere hypotheticals in a
pleading where public interest litigation is brought without an individual plaintiff; (2) the onus on
the proposed litigant to develop a record sufficient to show a factual context (though not to prove
the Charter breach) at the time standing is challenged, as opposed to at trial; and (3) whether the
onus on a party seeking public interest standing to show a sufficient factual matrix is materially
different when the challenge is framed as “systemic” in nature. None of these issues has been
directly considered by this Court in its prior jurisprudence on public interest standing.
The Factual Context Required in Cases Without an Individual Plaintiff
59.

At the outset, the AGBC acknowledges that, in some cases, public interest litigation may

have to proceed without a directly impacted plaintiff. However, plaintiff-less litigation should be
the exception, not the norm.
60.

Whether public interest litigation can proceed without a directly impacted plaintiff will

necessarily be a context-specific inquiry. In some exceptional cases, the legislation’s very
existence, or the manner in which it was enacted, can be challenged on legislative facts alone. This
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Court has previously accepted that a very narrow category of such cases may exist. 108 Outside this
context, however, in cases where the impacts of legislation are at issue, evidence from those
directly impacted will be vital to ensuring that a factual context suitable for judicial determination
is present before standing can be granted.
61.

CCD’s case clearly falls in this latter category. The pleaded basis for CCD’s claim is that

involuntarily admitted individuals are subjected to treatment despite being “capable of making
decisions” (or having a substitute decision maker available), without an assessment of capacity
(despite the requirement in Form 5), which “can cause physical harm … and stress to Involuntary
Patients”. 109 In order to establish a s. 7 violation, CCD would also have to lead evidence
demonstrating that the “qualitative impact” on an individual’s s. 7 interest is overbroad, grossly
disproportionate, or arbitrary in relation to the legislative objective of treatment. 110
62.

Without any of that evidence or adjudicative facts from an individual plaintiff, CCD is left

with an argument that the legislation may breach the rights of some individuals in some
circumstances. The claim is, in other words, purely hypothetical. In seeking to proceed in this
manner, CCD in effect asked the trial court to presume it will have the facts sufficient to give the
court a context suitable for judicial determination at trial, based on non-specific promises of
evidence to come and hypothetical scenarios set out in its pleadings.
63.

Where a case challenges the impacts of a legislative regime and no individual plaintiff is

involved, applicants should first be required to explain the absence of an individual plaintiff. This
should include evidence of efforts to engage a directly impacted individual plaintiff or co-plaintiff
and an explanation of why those efforts proved unsuccessful. Vague assertions, unsupported by
any direct evidence, about the difficulties inherent in advancing litigation should not suffice.
64.

In Downtown Eastside, for example, the would-be public interest plaintiff provided

evidence from over 90 current or former sex workers in the Downtown Eastside, many of whom
deposed to their fears of various negative repercussions that would flow from their involvement in
the case as plaintiffs, rather than as witnesses. 111 Similarly, in CCLA v. Attorney General of
108
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Ontario, the CCLA submitted affidavit evidence detailing its attempts to find a gas retailer to act
as a plaintiff or co-plaintiff in the litigation and setting out the reasons why those retailers were
concerned about suing their government regulator and wary of taking a political stance that could
alienate customers. 112
65.

In other cases, evidence of the impossibility or impracticality of having an individual

plaintiff may suffice. For example, in John Howard Society of Canada v. Her Majesty the Queen,
the plaintiff society filed evidence showing that by the time an individual directly impacted by the
impugned provisions could bring a similar action (in that case, offenders imprisoned after their
statutory release date), the application would have been moot and unsuitable for judicial
determination. 113 Finally, there may be cases where there are simply no individuals who could
bring the action. Such cases may arise, for example, in challenges involving environmental issues,
where the affected entities are not legal persons capable of bringing an action on their own
behalf. 114 Such cases will be rare.
66.

Where a party establishes that the participation of an individual plaintiff is unrealistic, this

is not the end of the inquiry. 115 The organization must also demonstrate, with some specificity, how
it will provide a concrete and well-developed factual context that compensates for the absence of
an individual plaintiff. For example, an organization might adduce admissible evidence of the
intended witnesses or experts committed to the litigation, or otherwise satisfy the court of its
capacity to establish a concrete adjudicative context. 116 Something more than a series of pleaded
112
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hypothetical scenarios 117 and future promises of evidence to come at trial, without a single witness
or expert identified, should be necessary. As Finlayson J.A. held in Re Danson and AttorneyGeneral of Ontario, “[w]hile it is agreed that courts should be reluctant to … [set] up technical
roadblocks, it is not unreasonable to insist on the crystallization of the issues on the part of the
applicant so that the Attorney General of the province can respond to them and the court can
understand them”. 118
67.

Comparing the factual context presented to the court in Downtown Eastside with the present

case is illustrative. The plaintiff Downtown Eastside Sex Workers United Against Violence Society
was an advocacy society run by current and former sex workers that was found to “represent those
most directly affected by the legislation” 119 and the individual plaintiff, Sheryl Kiselbach, was a
former sex worker with several prostitution-related convictions who worked as a violence
prevention coordinator in the Downtown Eastside. The plaintiffs’ evidence also included affidavits
from more than 90 current or past sex workers from the Downtown Eastside. 120 This combination
of Ms. Kiselbach, individual witnesses, and a public interest litigant that served as a proxy for the
rights and interests of sex-workers satisfied the Court there would be a “concrete factual
background” and an “individual and collective dimension” to the litigation. 121
68.

The present case is fundamentally different. The amended claim had no individual

dimension or concrete factual background. CCD did not demonstrate a relationship with
involuntary patients in British Columbia or say that the Impugned Provisions directly impacted its
members. There was no evidence CCD had any connection to, let alone represents, those most
directly affected by the legislation who could testify to the impacts of the Impugned Provisions.
The Onus on the Applicant to Adduce Evidence at the Time Standing is
Challenged
69.

The second issue is one of timing. The proposed plaintiff bears the onus to establish the

conditions for a grant of public interest standing, including the appropriate factual context, at the
time standing is challenged. This does not mean a party must adduce evidence sufficient to
117
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demonstrate a Charter breach or come armed with its intended trial evidence. It does necessitate
the marshalling of particularized evidence that demonstrates that the necessary factual context will
be before the court at trial.
70.

CCD had every opportunity to provide a legal and evidentiary response to the AGBC’s

standing application. Yet, despite an evidentiary onus to put its best foot forward on the summary
trial, 122 and the passage of nearly two years from the filing of its claim, CCD was unable to identify
even one potential Charter claimant. Instead, Ms. Benard merely advised the Court of CCD’s
intention to lead expert and lay evidence at trial. This is not a sufficient response to a preliminary
standing challenge. 123 If the combination of a well-resourced organization, a disadvantaged group,
and a promise of evidence at trial is a sufficient basis for a grant of standing, the Downtown Eastside
test becomes little more than an impotent formality.
71.

More practical concerns also arise. To find that institutional litigants may seek to rely on

the future promise of a robust record at trial on a standing application, as the Court of Appeal did
here, presents a real risk of trial unfairness and “trial by ambush”. Instead of being able to rely on
oral and documentary discovery rules enshrined in the rules of court, a challenge with no plaintiff
and no evidence of any material facts, witnesses or experts, places an Attorney General at the mercy
of successive applications to a trial management judge to learn of the case against it. Moreover, it
brings into question the courts’ institutional capacity to reach an appropriate determination in the
absence of the contending points of view of the persons most directly affected.
72.

Permitting parties to rely on future promises of a record also risks simply deferring a finding

of non-justiciability until after trial—hardly an economic use of judicial resources. 124 In effect, it
is tantamount to a grant of “provisional standing”, something no court in this country has ever
122
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was it clear how many individuals CCD hoped to call or how recent or representative their
experiences might be.
124

See, for example, Saskatchewan v. Good Spirit School Division 204, 2020 SKCA 34 at paras.
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recognized. Such litigation can easily result in great public cost given the strong likelihood of
appeals in constitutional litigation.
Framing a Challenge as “Systemic” is No Answer to the Lack of a Factual
Context
73.

Finally, framing the litigation as “systemic” in nature should be no answer to frailties in a

public interest litigant’s proposed factual context. As Saunders J.A. wrote in Downtown Eastside
Sex Workers United Against Violence Society v. Canada (Attorney General), “the term ‘systemic’
is something of a chameleon”. 125 The courts use the term “systemic” in various senses: to describe
situations in which an entire legislative scheme is challenged; to describe schemes that
disproportionately affect some persons; and to describe the cumulative effects of legislation.
Ascribing the label “systemic” to a proposed constitutional challenge should not fundamentally
alter a court’s analysis of public interest standing.
74.

Dickson J.A.’s opinion to the contrary—that systemic Charter challenges are a “unique

form of civil litigation” that should attract a more relaxed standard—is incorrect and grounded in
a misreading of Downtown Eastside. 126 Although the question of a relaxed standard was fully
argued in Downtown Eastside, this Court did not accept or endorse a lower threshold for “systemic”
claims. 127 Downtown Eastside Sex Workers United Against Violence Society was required to meet
125

Downtown Eastside Sex Workers United Against Violence Society v. Canada (Attorney
General), 2010 BCCA 439 at para. 58 (“Downtown Eastside BCCA”).
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Notably, Dickson J.A.’s finding that “broad systemic constitutional challenges are a unique
form of civil litigation, as are the form of pleadings and evidence required to advance and prove
them” was predicated on Saunders J.A.’s view (in Downtown Eastside BCCA) that systemic
claims warrant “a more relaxed view of standing” (BCCA Reasons at paras. 96-97). That
comment is not a correct or accepted statement of law.
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the same test as any other proposed public interest litigant and establish a “concrete and welldeveloped factual setting”.
75.

The Court of Appeal’s view that broad systemic challenges should warrant relaxed

standards for pleadings and evidence would only incentivize public interest litigants to frame their
litigation as a “systemic challenge” to avoid the strictures of the Downtown Eastside test (not to
mention, the rules of evidence and procedure). This is precisely what unfolded in this case.
Although the underlying challenge engages provisions of three inter-related statutes, this creates
only the illusion of complexity. CCD’s claim is fundamentally a narrow challenge to a single
subsection of the MHA and two legislative exemptions that allow that section to operate and occupy
the field. 128 When the challenge was first brought forward with two individual co-plaintiffs, there
was no suggestion by CCD that this was a “comprehensive and systemic challenge” to three statutes
that might “not otherwise be engaged by an individual.” That language was only added by CCD
when it amended its pleading to account for the withdrawal by the two individual co-plaintiffs. 129
76.

Carefully scrutinizing the factual context of “systemic” constitutional challenges ensures

that the traditional concerns underlying the standing inquiry are appropriately weighed in the
balance. The broader, and more “systemic” a constitutional challenge is, the greater the risk of the
challenge being brought on an abstract footing, devoid of the “collective and individual” dimension
Justice Cromwell lauded in Downtown Eastside. 130
77.

Further, as recent experience in British Columbia illustrates, systemic constitutional

challenges are uniquely capable of monopolizing judicial resources. The trial in Cambie Surgeries
Corporation v. British Columbia (Attorney General), 2020 BCSC 1310, a “systemic” 131 challenge
128

In correspondence, CCD’s counsel characterized the issues raised in the claim as “narrow

legal issues”. See Lewis Affidavit at Ex. B, p. 162 [AR, Tab 13].
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ANOCC, para. 29 [AR Tab 8]. The AGBC recognizes that a Charter plaintiff with standing is

not required to rely solely on its own adjudicative facts. That said, there is no reason to believe
that the adjudicative facts of an individual plaintiff could not engage these three statutes. Indeed,
the facts pleaded by the individual plaintiffs in CCD’s original claim belie this suggestion
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to four provisions of the Medicare Protection Act, R.S.B.C. 1996, c. 286, on Charter grounds,
consumed 192 days of trial, excluding chambers applications, spanning a four year period. A weeklong appeal from the trial decision was recently heard by the Court of Appeal.
78.

Concerns about judicial resources are therefore heightened where litigants seek to recast

constitutional challenges as “systemic” as a substitute for their failure to offer a litigation plan
beyond vague assurances of witnesses to come at trial. The court must ensure that the challenge
raises a serious concern of those directly impacted, and that the factual context for the challenge is
sufficient to warrant the expenditure of judicial resources.
79.

Failure to scrutinize “broad, systemic constitutional challenges” in the same way as any

other piece of litigation, runs counter to the principles of legality and access to justice that the Court
of Appeal was so intent on prioritizing. In Downtown Eastside, this Court acknowledged that public
interest standing can facilitate meaningful access to justice for marginalized groups. The AGBC
agrees. That said, an overemphasis on access to justice—or legality as court access—is not an
obvious solution to the access to justice “crisis” for which this Court has recommended increasing
efficient and proportionate proceedings. 132
80.

Quite the opposite, “systemic” constitutional claims not framed in a concrete manner run a

greater risk of spiraling out of control, consuming inordinate amounts of judicial resources, and
taxing the time and resources of litigants, witnesses, and other participants in the trial. Trials that
consume months of court and party time are hardly conducive to “access to justice” for those most
marginalized. As Justice Abella (dissenting) wrote in Delta Air Lines, “access to justice demands
that courts and tribunals be encouraged to, not restrained from, developing screening methods to
ensure that access to justice will be available to those who need it most in a timely way”. 133
E. Applying the Cumulative Balancing Exercise in Downtown Eastside
81.

The sections that follow apply the three Downtown Eastside factors. This analysis

highlights the critical considerations omitted from the Court of Appeal’s reasons, takes issue with
its treatment of the serious justiciable issue criterion, and supports the Chief Justice’s exercise of
paras. 1156-1185. The claim was framed and litigated as a “systemic” challenge, though the trial
judge ultimately observed that the “systemic” framing was misplaced.
132
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discretion to deny standing. The AGBC says a cumulative weighing of the three factors leads to
the restoration of the decision of the Chief Justice denying CCD standing.
Serious Justiciable Issue
82.

The serious justiciable issue factor relates to two traditional concerns underlying

restrictions on standing: (1) the proper role of the courts and their constitutional relationship to
other branches of government; and (2) the allocation of scarce judicial resources. The requirement
for a justiciable issue ensures that the court stays within the bounds of its proper constitutional
role.

134

As this Court confirmed recently in Highwood Congregation, an assessment of

justiciability is context dependent, encompassing the “factual and evidentiary basis for a claim”,
“judicial resources”, and the courts’ “institutional capacity and legitimacy to adjudicate the
matter”. 135 This factor also involves a preliminary review of the merits of the pleaded claim. 136
83.

The question of whether a claim raises a serious justiciable issue is related, but not identical,

to the question of whether the pleadings disclose a reasonable cause of action. 137 To raise a serious
justiciable issue, a plaintiff must plead materials facts that, if true, would establish a Charter
breach. The facts pleaded by CCD consisted of several broad assertions made on behalf of all
“Involuntary Patients” without their consent. 138
84.

The Chief Justice concluded CCD had failed to “plead material facts that, if true, [could]

lead to the relief sought.” 139 This finding was justifiable. 140 In Operation Dismantle v. The Queen,
134
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342.
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claims that rest upon assumptions; abstract claims lack a grounding in specific facts. See Sossin
at pp. 48, 71.
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BCSC Reasons at para. 35.
The Chief Justice’s conclusion in this regard does not depend on the CBA decision or “the

then-prevailing” legal frameworks applied in CBA (BCCA Reasons at para. 110). Notably, the
features distinguishing this case from CBA stressed by the Court of Appeal (BCCA Reasons at
para. 109) were acknowledged by the Chief Justice (BCSC Reasons at paras. 33-36).
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this Court explained that where an alleged violation of a reviewable government act is “simply too
uncertain, speculative and hypothetical to sustain a Charter action”, relief ought to be denied. 141
In the absence of a particularized factual context, it was reasonable for the Chief Justice to find that
the indefinite factual categories pleaded by CCD could not be accepted for the purposes of
assessing if a cause of action was raised. The nature of the ss. 7 and 15 analysis supports this
conclusion. The s. 7 analysis requires a “qualitative” examination of the law’s impact 142 and
involves “a singular focus on the individual rights claimant”. 143 Section 15 requires the court to
consider the effects of the law, in context, from the perspective of the equality claimant. 144
85.

On appeal, Dickson J.A. held that the Chief Justice’s emphasis on individual facts was

misplaced because CCD had pleaded “generally shared rights of all involuntary patients”. 145 With
respect, this is circular reasoning that puts a conclusion about shared rights before the establishment
of any factual basis. The possibility of broadly applicable legal conclusions is no substitute for
adjudicative facts.
86.

Indeed, it is highly artificial to speak of “general rights” that apply “regardless of the

individual factual contexts within which they arise” when any breach of individually held ss. 7 or
15 rights, on the facts CCD chose to plead, requires an individual factual matrix. CCD has never
claimed that the Impugned Provisions are simply unconstitutional on their face. The core
allegations that treatment is administered to patients “who are capable of making decisions
regarding psychiatric treatment” or that health care providers “use the threat of detention” to secure
compliance can only be accepted if established in individual circumstances. 146 Given CCD’s
failure to plead anything more than hypothetical categories of fact, the Chief Justice’s finding that
its claim was fatally deficient was justifiable and ought not to have been disturbed.
87.

On this issue, CCD argued in the Court below that the Chief Justice should have given it

an opportunity to rectify any pleadings deficiencies or given more weight to its plan to call evidence

141

Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441 at para. 3.
Bedford at para. 123. Section 7 refers to “Everyone”.
143
R. v. Michaud, 2015 ONCA 585 at para. 63.
144
Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30 at para. 16. See also, Fraser v.
Canada (Attorney General), 2020 SCC 28 at para. 40 citing Andrews v. Law Society of British
Columbia, [1989] 1 S.C.R. 143 at p. 165. Section 15 refers to “every individual”.
145
BCCA Reasons at para. 117.
146
ANOCC at paras. 42, 44 [AR, Tab 8].
142

30
at trial. Neither contention is persuasive. The Chief Justice rightly characterized CCD’s suggestion
that pleadings issues could be remedied at a subsequent point in time as a “miscontru[al] of the
onus the CCD face[d] on the summary trial.” 147
88.

The notion that the promise of future witnesses might cure the claim—given some credence

by the Court of Appeal 148—should also be rejected. CCD had an onus at the standing summary
trial to demonstrate a sufficient factual context, not a promise taken on faith to be made good at
some future point in time. The possibility of unidentified witnesses cannot cure a factually deficient
claim. This is particularly so here, where the vague assurance of witnesses came from an
organization that had defended its abstract pleading by reference to “reasonable hypotheticals”, 149
pleaded the far-fetched possibility of involuntary lobotomies, 150 and had shown no connection to
any directly affected individuals either through its own membership or past advocacy work.
89.

Even if this Court finds that the claim raises a justiciable issue, as did the courts below, the

AGBC submits that a flexible balancing exercise that resists treating the factors as “items on a
checklist” must take these considerations into account.
Nature of the Plaintiff’s Interest
90.

The second Downtown Eastside factor—referenced only in passing by the Court of

Appeal—is concerned with whether the plaintiff has a “real stake in the proceedings or is engaged
with the issues they raise.” 151 Courts must look for a “continuing interest, and link with the claim”,
to ensure that a public interest litigant will serve as a reasonable proxy for those most directly
affected. 152 In Canadian Council of Churches, for example, the applicant enjoyed “the highest
possible reputation and has demonstrated a real and continuing interest in the problems of the
refugees and immigrants”. 153 In Downtown Eastside, the Society was “run ‘by and for’ current and
former sex workers” living in the Downtown Eastside of Vancouver and was “fully engaged with
the issues it [sought] to raise”, as evidenced by its “mandate”, “research”, and “lobbying” efforts.154
147
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91.

In assessing this factor, the Chief Justice considered CCD’s interest in the promotion of

human rights and equality for those with disabilities. He accepted that those broad interests could
be affected by the impugned legislative scheme and could permit CCD to assert a genuine interest
in the litigation. However, the Chief Justice also considered CCD’s history of advocacy on
disability issues and concluded it was “less focused” on the mental health related disabilities at
issue and had engaged in “little advocacy” for mental illness. 155 In a nuanced application of the
second factor that resisted a “checklist” approach, the Chief Justice accepted that CCD had some
genuine interest in the issues that “weakly” satisfied the second criterion. This weakness was wellsupported on the evidentiary record.
92.

CCD is a national human rights organization based in Winnipeg. None of CCD’s seven

institutional priorities focus on mental health related disabilities or mental health law reform. 156
Nor have its advocacy and research efforts, to date, targeted the provisions of the MHA. 157 As
noted, in support of its claim for standing CCD filed a single affidavit from Ms. Benard, the nonpractising lawyer from Québec directing the litigation through the CCD Mental Health Committee.
She described her work experience in the Québec mental health system as a lawyer, advocate and
researcher, and deposed that “I have direct experience with people who are experiencing or have
experienced mental health-related disabilities … and their involuntary hospitalization and
treatment”. 158 Ms. Benard did not claim to have any direct experience in the British Columbia
mental health system or with the Impugned Provisions.
93.

Ms. Benard’s affidavit was composed, in large part, of legal argument, hearsay, and

inadmissible opinion evidence. The AGBC urged the Chief Justice to grant it minimal weight.159
Setting aside these evidentiary frailties, however, the evidence tendered by CCD actually serves to
confirm rather than undermine the AGBC’s complaint that CCD lacks a history of real engagement
with the issues it seeks to raise. Three points are illustrative.
94.

First, although Ms. Benard sought to highlight CCD’s expertise on issues related to mental

health by reference to various materials and hyperlinks, the examples were often strained. A 2006
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Senate Committee Report on mental health, for example, was cited prominently as evidence of
relevant advocacy work by a member organization

160

despite the report’s lengthy

acknowledgments section making no mention of CCD or any of its member organizations. 161 More
importantly, there was no reference in the material to the specific issues raised in this action. CCD
was unable to claim any direct experience with the circumstances of those most directly impacted
by the relief sought—that is, patients who have been admitted to a provincial health facility on an
involuntary basis under British Columbia’s MHA, and their family members, either through its own
membership or otherwise.
95.

Second, the list of cases Ms. Bernard provided in which CCD has intervened covered a

range of topics but, again, all were unrelated to the deemed consent provision in British Columbia’s
MHA. 162 At the same time, CCD did not participate, either as party or intervenor, in two prior
Charter challenges to the admission and treatment provisions of the MHA. 163 By contrast, the B.C.
Schizophrenia Society (“BCSS”) participated in Mullins to support the constitutional validity of
the legislation, arguing that the MHA “provid[ed] vital community assistance to persons suffering
from serious mental illness”, 164 and was referred to by the trial judge in McCorkell. 165
96.

Finally, the arguments advanced by CCD in the courts below in support of CCD’s genuine

interest often conflated the role of an intervenor with that of a party. As this Court recognized in
Canadian Council of Churches, the factors that might support an application by an organization to
intervene in an action do not translate into public interest standing as a party to maintain an action:
Public interest organizations are, as they should be, frequently granted intervener status.
160
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The views and submissions of interveners on issues of public importance frequently provide
great assistance to the courts. Yet that assistance is given against a background of
established facts and in a time frame and context that is controlled by the courts. A proper
balance between providing for the submissions of public interest groups and preserving
judicial resources is maintained. 166
97.

In sum, the AGBC acknowledges that CCD has an institutional interest in human rights

protections for persons with disabilities and that it has a sincere and strongly held view of how
patients ought to be treated in mental health systems. However, the limits on standing are designed
for the very purpose of preventing well-meaning advocacy groups from recruiting judicial
resources to advance their policy agenda without the grounding of a concrete dispute. No matter
how well-resourced or well-meaning an organization is, the evidence must still demonstrate some
direct engagement in the issues and representation of the rights holders affected by the claim.
98.

Where a public interest organization serves as a reasonable proxy for directly affected

members or individuals, as in Downtown Eastside or B.C./Yukon Association of Drug War
Survivors v. Abbotsford (City), 167 and its mandate and advocacy efforts reflect an ongoing
commitment to the issues it seeks to raise, this factor is likely to weigh in favour of a grant of
standing. Where an applicant seeking to challenge mental health legislation has engaged in “little
advocacy for mental illness”, relies predominantly upon broad legal interests in equality or human
rights, and has no demonstrated relationship with the individuals most directly affected, this factor
should weigh against a grant of standing. There is no reason to disturb the Chief Justice’s finding
that CCD only “weakly” met the second factor of the test.
Reasonable and Effective Means
99.

The third factor of the Downtown Eastside test has been described as “the heart” of the test

for public interest standing. 168 It asks whether the proposed suit is, in all of the circumstances, a
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The organization acted as an effective proxy for the rights and interests of its vulnerable
members, many of whom were experiencing homelessness. Chief Justice Hinkson granted the
association discretionary public interest standing to pursue the challenge.
168

Hy and Zel’s at p. 692.

34
reasonable and effective means to bring the challenge to court. 169 Applicants who have satisfied
the first two factors have often been denied standing on account of the third. 170
100.

In Downtown Eastside, Cromwell J. explained that the third factor must be applied

purposively considering the underlying concerns to ensure “full and complete adversarial
presentation and to conserve judicial resources”. 171 He articulated several sub-factors that may
guide the inquiry, including: whether there are realistic alternative means that would favour a more
efficient and effective use of judicial resources and that would present a context more suitable for
adversarial determination; whether the issue will be presented in a sufficiently concrete and welldeveloped factual setting; whether the issue is one of public importance that transcends the interest
of the parties affected; the existence of other potential plaintiffs or parallel claims commenced by
plaintiffs with standing as of right; and the potential impact of the proceeding on others, including
those that have a more direct and personal interest but have refrained from suing. 172
101.

Although the Chief Justice expressly cited and applied the correct formulation of the third

factor, CCD argued before the Court of Appeal that he had erred in asking whether its claim was
the “only reasonable and effective means” 173 of challenging the Impugned Provisions. That was
plainly not the case. The Chief Justice reasonably held that he was not persuaded the claim “would
be a reasonable and effective means”, 174 for a number of reasons:
a. CCD had failed to establish that the claim would be litigated in a sufficiently concrete
and well-developed factual setting; 175
b. CCD did not act in a representative capacity for those most directly affected; 176
c. Past challenges to mental health legislation had all involved individual plaintiffs; 177
d. There were thousands of potential individual plaintiffs with direct standing; 178
e. CCD’s dismissal of directly affected individuals’ capacity to act as a plaintiff or co169
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plaintiff was unsupported and contradicted; 179 and
f. CCD’s past litigation experience was almost exclusively as an intervenor in cases
unrelated to mental health. 180
102.

CCD’s failure to establish that its claim would be litigated in a sufficiently concrete and

well-developed factual setting, and the significance of that sub-factor, have been canvassed above.
Also of critical significance to the present appeal is the availability of individual plaintiffs, and the
potential impact of the proceedings on the rights of others more directly affected, including the
potential for inconsistent outcomes. The sections that follow address each of these considerations
in turn, highlighting a number of frailties in CCD’s claim for standing that were not analysed or
weighed by the Court of Appeal.
Individual Plaintiffs With Standing
103.

In Downtown Eastside, the Court made it clear that the third factor does not require that

there be no other possible way to bring a claim forward. It is equally clear that “other potential
plaintiffs … [with] standing as of right” and “realistic alternative means … that would present
a context more suitable for adversarial determination” remain central considerations. 181 As noted
above, “a plaintiff with standing as of right will generally be preferred”. 182
104.

Cromwell J. went on to explain that the significance of potential individual plaintiffs must

be assessed in “light of practical realities, not theoretical possibilities”. 183 In the present case, CCD
offered evidence that there were as many as 20,000 individuals affected by the Impugned
Provisions each year and then, in an attempt to fit within Downtown Eastside, dismissed their
capacity to sustain a constitutional challenge. Notwithstanding Ms. Benard’s expressed concern
about “paternalistic” attitudes and the “invidious stereotype” that persons with mental disabilities
are “not able to make decisions” 184, she proceeded to paint thousands of individuals with disparate
mental disorders with the same brush, dismissing “affected individuals” participation as plaintiffs
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as “not reasonable or practical”. 185
105.

CCD’s position failed entirely to account for the individual capacities and symptoms of

individuals with mental health needs (and their opinions on the issues). It also ignored the lengthy
list of cases in which individuals who have been involuntarily admitted to mental health facilities
had brought legal challenges pertaining to the application or legality of mental health laws,
including two previous challenges in British Columbia both involving individual plaintiffs. 186
106.

In stark contrast to Downtown Eastside, where the inability of a small community of sex

workers to mount a challenge was established on direct evidence, 187 CCD offered only the
inadmissible and contradicted opinion of an unrelated third-party. CCD tendered no evidence from
directly affected British Columbians who were said to be unwilling or unable to act as plaintiffs.
CCD failed, in fact, to say if any effort had been made to identify a new plaintiff and declined to
even explain the reason for the individual co-plaintiffs’ discontinuance. No matter the motivation
for these omissions, the absence of evidence does not justify the desired inference that it was “not
realistic” 188 for directly affected individuals to act as plaintiffs.
107.

Unsurprisingly, the Chief Justice rejected Ms. Benard’s sweeping (and arguably

stereotypical) characterization of the capacity of thousands of individuals who have been
involuntarily admitted. He found her opinion to be “unsupported by any evidentiary foundation”189
and contradicted by the lengthy list of previous legal challenges to the application or validity of
mental health laws. 190 The Chief Justice considered it likely that one of the thousands of directly
affected individuals would in future, as they had in the past, bring the constitutional issues forward
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in a more suitable context for Charter litigation. 191 Less than two years later, he was proved right.
On October 31, 2019, a new constitutional challenge to the Impugned Provisions was filed by three
individual plaintiffs. 192
The Parallel Claim
108.

The new action significantly alters the analysis underpinning this appeal. It is no longer

possible to claim that “other potential plaintiffs … with standing as of right” are a mere “theoretical
possibility”.193 They are a “practical reality”. 194 Not only has it been shown that multiple directly
affected individuals are willing to act as plaintiffs, there is now a parallel constitutional action in
the same province impugning the same provision of the MHA.
109.

In Downtown Eastside, this Court held that the existence of parallel litigation is a “highly

relevant consideration that will often” though not “necessarily” be a sufficient basis to deny
standing. 195 Cromwell J. went on to offer three reasons why the existence of parallel litigation
might not be decisive: (1) litigation in another province may not yield a binding precedent; (2) the
issues raised may differ; and (3) the perspective of the litigants may differ. 196 None of these
exceptions assist CCD here. The new action is also a civil Supreme Court action in British
Columbia. The three plaintiffs challenge the same provisions using the same sections of the Charter
(plus s. 12); and the perspective of directly affected individuals is preferable to the perspective of
an umbrella disability organization with no history of direct engagement with the MHA. The main
difference between the two actions is not substantive but procedural. A class proceeding entails an
additional certification process under the Class Proceedings Act, R.S.B.C. 1996, c. 50. 197
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constitutional issues should be decided in advance of certification. See, for example, Li v. British
Columbia, 2017 BCSC 1616 at para. 37; Unlu v. Air Canada, 2012 BCSC 60 at para. 57.
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110.

Ultimately, the new litigation offers the concrete and well-developed factual setting that

CCD could not. A plaintiff with standing as of right is no longer a probability—it is a fact. Allowing
both actions to proceed simultaneously would waste judicial resources and risk different results.
Concerns about the legality principle and immunization from constitutional review—described by
this Court as the “whole purpose for granting standing” 198 —are fatally undermined. In these
circumstances, CCD’s abstract challenge cannot be viewed as a “reasonable and effective means”
of litigating the constitutionality of the MHA.
The Rights of Others More Directly Affected
111.

In relation to CCD’s pleading that “all residents of British Columbia” would benefit from

CCD’s challenge, the Chief Justice noted that there was no evidence before him of general
agreement amongst involuntary patients in support of CCD’s position. 199 Indeed, apart from two
discontinued individual plaintiffs, there was no evidence that any involuntary patients or family
members in British Columbia supported CCD’s litigation. As the Court of Appeal accepted, the
Chief Justice did not find it was a “precondition” that all involuntary patients share CCD’s view—
such a requirement plainly does not exist. What he did, rather, was take into account the rights of
others more directly affected and the potential for private and public interests to come into conflict,
as the Court mandated in Downtown Eastside:
…The potential impact of the proceedings on the rights of others who are equally or more
directly affected should be taken into account. Indeed, courts should pay special attention
where private and public interests may come into conflict. … If those with a more direct
and personal stake in the matter have deliberately refrained from suing, this may argue
against exercising discretion in favour of standing. 200
112.

A unique feature of this case is CCD’s lack of direct connection to involuntary patients and

the Impugned Provisions. By contrast, past challenges to the MHA in British Columbia have
involved the testimony of involuntary patients and interventions by groups like the BCSS in
support of the MHA. 201 Commenting on the testimony of former patients who had been
involuntarily detained in McCorkell, Donald J., as he then was, held that:
As to the standards for committal, I find that they strike a reasonable balance between the
rights of the individual to be free from restraint by the state and society’s obligation to help
198

Canadian Council of Churches at p. 252; Hy and Zel's at p. 689.
BCSC Reasons at para. 76.
200
Downtown Eastside, at para. 51.
201
McCorkell.
199
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and protect the mentally ill. In fact, as the testimony from the former patient plaintiffs
shows, the interests of the individual and the state are not always opposed in this area. The
patients’ only regret was that they were not involuntarily committed earlier. Unlike
incarceration in the criminal justice system, involuntary committal is primarily directed to
the benefit of the individual so that they will regain their health. 202 [emphasis added]
113.

In Downtown Eastside, the Court considered it important that the Society “represented

those most directly affected by the legislation”. The chambers judge had no similar assurance in
the present circumstances that CCD acted in a representative capacity for individuals who were not
before the court, or would even be able to follow through on its stated intention to find directly
affected individuals to testify. In weighing this factor, the judge could not lose sight of the potential
prejudice to those most directly impacted by the relief sought—involuntary patients and their
family members—in permitting the action to proceed in the manner CCD envisioned.
The Court of Appeal’s Analysis
114.

The sole potential problem with the Chief Justice’s analysis of the third factor that the

appellate Court mentioned, however briefly, was a concern that he “may have suggested that, if
possible, it is always preferable for a public interest organization to assist in the background rather
than seek public interest standing”. 203 The passage plainly makes no such claim. The point the
Chief Justice made was that CCD’s plea for public interest standing would have been stronger if
accompanied by an individual co-plaintiff to contextualize the claim. 204 This is uncontroversial.
115.

Without that single, potential concern, there is no basis to conclude that the balance of the

Chief Justice’s analysis was erroneous. No concerns were expressed with his core conclusions
about the availability of individual plaintiffs, or CCD’s failure to demonstrate a sufficiently welldeveloped factual setting or show itself to be a suitable proxy for directly affected individuals.
More, none of these conclusions are subverted by the appeal Court’s finding of a justiciable issue.
The bare pleading of a Charter claim—a given in most cases—does not suggest a litigant has a
real stake in litigation or has proposed a reasonable and effective means of bringing issues to court.
116.

Despite this Court’s clear warning not to treat the factors as “independently operating

tests”, 205 that is essentially what the Court of Appeal did in this case. Had the Court instead
202
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204
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expanded its focus beyond the pleadings issue at the first factor, it would have been compelled to
conclude that CCD’s plea for public interest standing was weak and wholly within the trial court’s
discretion to deny. In declining to consider and weigh the factors cumulatively, the Court
overlooked the core of the standing inquiry and failed to account for the frailties in CCD’s claim
for standing. In the result, the Court of Appeal failed to properly defer to the judge at first instance.
F. Conclusion
117.

Charter litigation without adjudicative facts or a plaintiff, based entirely on the hypothetical

infringement of rights of arms-length and unparticularized third parties, is difficult to distinguish
from a private reference. The test for public interest standing was never intended to sanction such
a result. The AGBC asks that the appeal be allowed and the Chief Justice’s decision be restored.
PART IV - COSTS
118.

Should the appeal be allowed, the AGBC does not seek its costs. Should the appeal be

dismissed, costs should follow the event. There is no justification in this case for anything other
than a regular costs award. 206
PART V – ORDER SOUGHT
119.

The AGBC seeks an order allowing the appeal and setting aside the decision of the British

Columbia Court of Appeal.

ALL OF WHICH IS RESPECTFULLY SUMBITTED, this 28th day of June, 2021.

______________________________
Mark Witten, Counsel for the AGBC

206

_______________________________
Emily Lapper, Counsel for the AGBC

Downtown Eastside Sex Workers United Against Violence Society v. Canada (Attorney

General), 2011 BCCA 515 at para. 12; Downtown Eastside at para. 78. See also, Benard
Affidavit at para. 57: “CCD has the … financial … resources to bring forward this claim” [AR
Tab 14].

41
PART VI – TABLE OF AUTHORITIES
CASE LAW

PARA(S).

Alberta’s Free Roaming Horses Society v. Alberta, 2019 ABQB 714

64

Alford. v. Canada (Attorney General), 2019 ONCA 657

59

Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143

83

Australian Conservation Foundation Inc. v. Commonwealth,
(1980) 146 C.L.R. 493, 28 A.L.R. 257

51

B.C./Yukon Association of Drug War Survivors v. Abbotsford (City), 2014
BCSC 1817

97

Bancroft v. Nova Scotia (Lands and Forests), 2020 NSSC 175

64

Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342

38-39

C.B. v. Sawadsky, (2006) 82 O.R. (3d) 661 (Ont. C.A.)

104

C.W. v. Manitoba Mental Health Review Board,
[1994] M.J. No. 401 (Man. C.A.)

104

Cambie Surgeries Corporation v. British Columbia (Attorney General),
2020 BCSC 1310

76

Canada (Attorney General) v. Bedford, 2013 SCC 72

60, 83

Canada (Attorney General) v. Downtown Eastside Sex Workers United
Against Violence Society, 2012 SCC 45

2, 3, 18,
31, 32, 33,
35, 36,
41-51, 53,
55, 63, 66,
69, 73-75,
78, 80, 81,
89, 97, 98,
99, 102,
103, 105,
107, 108,
110, 112,
115, 117

Canadian Bar Assn. v. British Columbia, 2008 BCCA 92, affirming 2006
BCSC 342.

82-83

Canadian Council of Churches v. Canada (Minister of Employment and
Immigration), [1992] 1 S.C.R. 236

3, 32-34,
51, 89, 95,
109

CCLA v. Attorney General of Ontario, 2020 ONSC 4838

63

42
CASE LAW

PARA(S).

Council of Canadians with Disabilities v. British Columbia (Attorney
General), 2020 BCCA 241

4-10, 12,
18-21, 42,
45, 47, 50,
54, 56, 73,
83, 84, 87,
100, 113

Danson v. Ontario (Attorney General), [1990] 2 S.C.R. 1086

37, 59

David Suzuki Foundation v. Canada-Newfoundland and Labrador
Offshore Petroleum Board, 2018 NLSC 146

64

Delta Air Lines Inc. v. Lukács, 2018 SCC 2

34, 49, 79

Doucet-Boudreau v. Nova Scotia (Minister of Education),
2003 SCC 62

38

Downtown Eastside Sex Workers United Against Violence Society v.
Canada (Attorney General), 2010 BCCA 439

72 - 73

Downtown Eastside Sex Workers United Against Violence Society v.
Canada (Attorney General), 2011 BCCA 515

117

Ernst v. Alberta Energy Regulator, 2017 SCC 1

53

Everest Canadian Properties Ltd. v. Mallmann, 2008 BCCA 275

69

Fleming v. Reid (1991), 82 D.L.R. (4th) 298 (Ont. C.A.)

104

Franks v. Ruddiman, 2004 BCSC 632

104

Fraser v. Canada (Attorney General), 2020 SCC 28

83

Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v.
Wall, 2018 SCC 26

81

Hryniak v. Mauldin, 2014 SCC 7

78

Hy and Zel's Inc v. Ontario (Attorney General); Paul Magder Furs Ltd v
Ontario (Attorney General), [1993] 3 S.C.R. 675

37, 53, 98,
109

J.H. v. Alberta Health Services, 2017 ABQB 477

104

J.H. v. Alberta (Minister of Justice), 2020 ABCA 317

104

John Howard Society of Canada v. Her Majesty the Queen,
2021 ONSC 380

64

Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30

83

Lexmark International Inc. v. Static Control Components, Inc,
572 U.S. 118 (2014)

51

Li v. British Columbia, 2017 BCSC 1616

108

M.B. v. Alberta (Minister of Health), [1997] A.J. No. 649

104

43
CASE LAW

PARA(S).

MacKay v. Manitoba, [1989] 2 S.C.R. 357

37, 38, 53

MacLaren v. British Columbia (Attorney General), 2018 BCSC 1753

4-9, 13-17,
83, 86, 90,
94, 100,
106, 110,
113

Manitoba (Attorney General) v. Metropolitan Stores (MTS) Ltd,
[1987] 1 S.C.R. 110

59

McCorkell v. Director of Riverview Hospital,
1993 CanLII 1200 (BCSC)

94, 104,
111

Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575

20, 41, 42

Mullins v. Levy, 2002 BCSC 1366

94

Mullins v. Levy, 2005 BCSC 1217, aff’d 2009 BCCA 6

94, 104

N.T. v. British Columbia, 2017 BCSC 1742

104

Nelson v. Livermore, 2017 ONCA 712

104

Ontario v. Criminal Lawyers’ Association of Ontario, 2013 SCC 43

38

Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441

83

P.S. v. Ontario, 2014 ONCA 900

104

Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine
Tragedy), [1995] 2 S.C.R. 97

37

Re Danson and Attorney-General of Ontario, [1987] O.J. No. 887

65

Reference re Secession of Quebec, [1998] 2 S.C.R. 217

39

R. v. Michaud, 2015 ONCA 585

83

Saskatchewan v. Good Spirit School Division 204, 2020 SKCA 34

71

S.M.T. v. Abouelnasr (2008), 171 C.R.R. (2d) 344 (Ont. S.C.J.)

104

Stewart v. Postnikoff, 2014 BCSC 707

104

Taylor v. Lancashire County Council and another,
[2005] EWCA Civ 284

51

Thompson v. Attorney General of Ontario, 2011 ONSC 2023

65

Thwaites v. Health Sciences Centre Psychiatric Facility,
[1988] M.J. No. 107 (Man. C.A.)

104

Trial Lawyers Association of British Columbia v. British Columbia
(Attorney General), 2014 SCC 59

65

44

CASE LAW

PARA(S).

United Steel Workers v. Canada (Citizenship and Immigration),
2013 FC 496

65

Unlu v. Air Canada, 2012 BCSC 60

108

Vriend v. Alberta, [1998] 1 S.C.R. 493

38

Wells v. Newfoundland, [1999] 3 S.C.R. 199

38

STATUTES

PARA(S).

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 6 and 12
1982, being Schedule B to the Canada Act 1982 (U.K.), c. 11, ss. 7 and 15
Civil Code of Québec, C.Q.L.R. c. C.C.Q. 1991, c. 64, art 16
Civil Code du Québec, C.Q.L.R. c. C.C.Q. 1991, c. 64, art 16

29

Class Proceedings Act, R.S.B.C. 1996, c. 50

108

Health Care (Consent) and Care Facility (Admission) Act, R.S.B.C. 1996, 5 and 26
c. 181, ss. 2(b) and (c)
Involuntary Psychiatric Treatment Act, S.N.S. 2005, c. 42

29

Mental Health Act, R.S.B.C. 1996, c. 288, s. 31(1)

5, 9, 22,
24-27, 30,
74, 91, 93,
94, 107109, 111

Mental Health Act, R.S.N.B. 1973, c.M-10., s.8.11(3)
Loi sur la santé mentale, L.R.N.-B. 1973, ch. M-10, art.8.11(3)

29

Mental Health Act, R.S.O. 1990, c. M.7

29

Mental Health Care and Treatment Act, S.N.L. 2006, c. M-9.1

29

Mental Health Services Act, S.S. 1984-85-86, c. M-13.1

29

Mental Health Regulation, B.C. Reg. 233/99

22

Representation Agreement Act, R.S.B.C. 1996, c. 405, ss. 11(1)(b) and (c)

5 and 26

45

ARTICLES / TEXT

PARA(S).

B. McLachlin, “Medicine and the Law: The Challenges of Mental Illness” 28
Available online at https://www.scc-csc.ca/judges-juges/spe-dis/bm-200502-17-eng.aspx
B. Morgan, “Proof of Facts in Charter Litigation”, in Robert J. Sharpe, ed,
Charter Litigation (Toronto: Butterworths, 1987)

38

D. Phillips, "Public Interest Standing, Access to Justice, and Democracy
under the Charter: Canada (AG) v Downtown Eastside Sex Workers
United against Violence" (2013) 22:2 Constitutional Forum 21

43

J. Bailey & A. Chaisson, "On Being "Part of the Solution": Public Interest
Standing after SWUAV SCC" (2012) 1 Canadian Journal of Poverty Law
121-143

43

J. T. Hammons, “Public Interest Standing and Judicial Review of
Environmental Matters: A Comparative Approach” (2016) 41:3 Columbia
Journal of Environmental Law 515

43

L. Sossin, Boundaries of Judicial Review: The Law of Justiciability in
Canada, 2nd Ed. (Toronto, ON: Carswell, 2012)

37, 81

L. Kerr and E. Sigurdson, “‘They Want In’: Sex Workers and Legitimacy
Debates In the Law of Public Interest Standing” (2017) 80 S.C.L.R. (2d)

43

M. K. Y. Lau, "Public Interest Standing in Hong Kong: Why and How
Should It Be Recognised" (2016) 10 HK Journal of Legal Studies 109 at
p. 129

43

Robert J. Sharpe, “Mootness, Abstract Questions and Alternative
Grounds: Deciding Whether to Decide” in Robert J. Sharpe, ed, Charter
Litigation (Toronto: Butterworths, 1987)

39

