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PART I – OVERVIEW AND FACTS 

A. Overview 

1. Five years ago, in Fairmont Hotels1 and Jean Coutu,2 this Court confirmed the broad 

principle that Canadian taxpayers are taxed based on what they do, not on what they later 

wish they had done. This Court rejected the use of equity to retroactively alter a transaction 

merely because its implementation generates an unplanned tax liability. To do so would be 

impermissible retroactive tax planning. 

2. In this appeal, the Attorney General of Canada asks this Court to confirm the application of 

those same principles in the context of equitable rescission. The B.C. Court of Appeal 

permitted the respondents to rescind transactions that were freely and voluntarily undertaken, 

solely because the respondents did not correctly anticipate how the Income Tax Act would be 

interpreted by the courts and the desired tax outcome was not achieved. In so doing, the 

Court of Appeal departed from the principles laid down by this Court and endorsed by other 

provincial appellate courts. 

3. The considerations that this Court identified in dealing with rectification apply equally to 

equitable rescission. Rescission is used with caution because it permits parties to unwind 

completed transactions as if they never happened. Equity should not be used to rewrite 

history merely because transactions produce an unintended tax result. Rescission does not 

provide an alternate avenue to obtain the type of relief that this Court foreclosed in Fairmont. 

4. The UK decision of Pitt v Holt should not be adopted as the test for equitable rescission of a 

voluntary disposition in Canadian law. The decision is the product of an entirely different 

legal context and it cannot be reconciled with the governing principles of Canadian law. The 

transactions in this case were knowingly and intentionally undertaken. The transactions did 

what the participants intended them to do and there was no mistake as to what the 

participants were doing. Canadian law does not recognized unexpected tax consequences as 

                                                 
1 Canada (Attorney General) v Fairmont Hotels Inc, 2016 SCC 56 [Fairmont]. 

2 Jean Coutu Group (PJC) Inc v Canada (Attorney General), 2016 SCC 55 [Jean Coutu]. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
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creating unfairness that merits equitable relief. Further, the transactions comprised an 

aggressive tax plan that was later found by the Tax Court and the Federal Court of Appeal to 

constitute abusive tax avoidance. Even under the relaxed framework employed in the UK, 

these transactions do not qualify for equitable relief on public policy grounds. 

5. Finally, the Court of Appeal should have dismissed the petitions because other statutory and 

common law remedies were available to the respondents. Equity acts only when relief is not 

available through a legal avenue. When the common law or a statute provides an adequate 

remedy capable of making a person whole, there is no scope for equity: Parliament has 

occupied the field. It is not appropriate to use equity to fill in perceived gaps. 

B. Facts 

6. This appeal concerns two separate but virtually identical petitions for equitable rescission. 

The respondent trusts each participated in substantially the same tax plan designed by the 

same tax advisors. For purposes of this appeal, the factual differences between the two are 

immaterial. To simplify matters, the lower courts focused on the facts pertaining to the 

Collins Family Trust. The parties agreed that the outcome with respect to that trust applies 

equally to the Cochran Family Trust. 

1. Mr. Collins undertook a tax plan 

7. Todd Collins was the principal of Rite-Way Metals Ltd. (Rite-Way), a company providing 

metal decking, cladding, and envelope products.3 

8. In or around 2008, Mr. Collins’ tax accountants, MNP LLP (MNP), recommended a potential 

tax plan (the Plan). MNP described the purpose of the Plan as the protection of Rite-Way’s 

assets from future creditors, without incurring income tax liability. Asset protection was to be 

accomplished by transferring Rite-Way’s retained earnings to a family trust, of which Mr. 

Collins would be the trustee. The Plan proposed that income tax that would normally apply to 

                                                 
3 Collins Family Trust v Canada (Attorney General), 2020 BCCA 196 at para 6 (BCCA 

Reasons) (Appellant’s Record Tab 6). 
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dividends paid to a trust could be avoided, and specific transactions were inserted in the Plan 

for that purpose.4 

9. The essence of the plan involved the creation of a holding company, Engage Holdings Ltd. 

(Engage), and the Collins Family Trust (the Trust). The Trust was settled by an individual 

named Chad Clarke, using a silver wafer. Mr. Collins was the trustee of the Trust, and 

Engage and another of Mr. Collins’ companies were its original beneficiaries. The trust deed 

gave Mr. Collins the power to appoint any other person (except the settlor of the trust or the 

settlor’s spouse) to be a beneficiary.5 

10. Engage subscribed for shares of Rite-Way and then made a small loan of $120 to the Trust. 

The Trust used $100 to purchase the Rite-Way shares from Engage. Then, in exchange for a 

payment of $10, the Trust granted Engage an option to repurchase those same shares.6 

11. Rite-Way subsequently paid dividends to the Trust totalling $400,000 in 2008 and $110,000 

in 2009. In 2008 and 2009, the Trust loaned $118,000 of those funds back to Engage.7 In 

turn, Engage loaned $15,000 back to Rite-Way in 2008.8 

                                                 
4 BCCA Reasons at paras 6 and 8 (Appellant’s Record Tab 6); Affidavit #1 of Reynell Eugenio 

for Collins Family Trust at para 5 (Appellant’s Record Tab 19); Affidavit of Todd Collins at 

para 5 and Exhibit B (Rite-Way Metals Ltd. Reorganization Proposal) (Appellant’s Record Tab 

17). 

5 BCCA Reasons at para 8 (Appellant’s Record Tab 6); Affidavit of Todd Collins at para 7 and 

Exhibit C (Trust Deed of Settlement) (Appellant’s Record Tab 17). 

6 Collins Family Trust v Canada (Attorney General), 2019 BCSC 1030 (BCSC Reasons) at paras 

15(i), (j), (k), and (l) (Appellant’s Record Tab 3). 

7 BCSC Reasons at paras 15(m), (p), and (r) (Appellant’s Record Tab 3). 

8 Affidavit of Todd Collins at para 7(h) and Exhibits I and J (Loan Documents) (Appellant’s 

Record Tab 17). 
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2. The Plan’s intended objectives and risks 

12. The Plan was a well-known tax planning strategy colloquially known as an “evil trust” plan.9 

This tax plan uses a combination of ss. 75(2) and ss. 112(1) of the Income Tax Act to avoid 

tax on corporate dividends by paying them to a trust holding shares that had been transferred 

to the trust by another corporation. The “evil trust” plan deliberately triggers the application 

of an anti-avoidance provision in order to deem the dividends paid to the trust to be income 

of the corporation from which it received the shares. That corporation will in turn be entitled 

to deduct the dividends from its taxable income. The cash, however, will remain with the 

trust and will be available to be distributed tax-free to beneficiaries. Dividends which would 

otherwise be taxable thus escape taxation altogether. 

13. Subsection 75(2) is one of the “attribution rules” in the Income Tax Act. It provides, in part, 

that where a trust holds property on condition that the property may revert to the person from 

whom the property was acquired (the transferor), any income or loss from the property is 

deemed to be income or loss of the transferor. Subsection 75(2) is an anti-avoidance rule the 

purpose of which is to prevent income-splitting.10 

14. Subsection 112(1) is part of the statutory scheme for the “integration” of corporate and 

shareholder taxation. Subsection 112(1) permits a corporation that receives a taxable 

dividend from another taxable Canadian corporation to deduct that dividend from its income. 

The purpose of the deduction is to permit inter-corporate dividends to pass tax-free because 

dividends are comprised of income that has already been taxed once at the corporate level, 

                                                 
9 Jin Wen, “GAAR Applies to Deliberate Triggering of Subsection 75(2)”, Canadian Tax Focus, 

vol 7 no 3, August 2017 (Canadian Tax Foundation, 2017); CRA Views document 2014-

0523001C6, “Trusts structured to invoke 75(2)” (Society of Trust and Estate Practitioners 

Canada, CRA Roundtable, June 16, 2014) (Appellant’s Book of Authorities (ABOA) Tab 9); 

Kim G C Moody, Patrick Lindsay and Lisa Handfield, “Current Cases”, 2014 Prairie Provinces 

Tax Conference (Toronto: Canadian Tax Foundation, 2014), 1:1-22 at 1-10 (ABOA Tab 12). 

10 Sommerer v Canada, 2012 FCA 207 at para 34 [Sommerer]; Re Pallen Trust, 2015 BCCA 222 

at para 5 [Pallen Trust], affirming 2014 BCSC 305. 

https://www.ctf.ca/ctfweb/EN/Newsletters/Canadian_Tax_Focus/2017/3/170303.aspx
https://www.ctf.ca/ctfweb/EN/Newsletters/Canadian_Tax_Focus/2017/3/170303.aspx
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/37560/1/document.do
https://www.bccourts.ca/jdb-txt/CA/15/02/2015BCCA0222cor1.htm
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and additional tax will be paid at the shareholder level when a dividend is paid to an 

individual.11 

15. The Plan contemplated that ss. 75(2) would apply to dividends received by the Trust because 

the Trust had acquired its Rite-Way shares from Engage, which was a beneficiary of the 

Trust and also held an option to reacquire those shares. Those dividends would be deemed to 

be income of Engage, which could, in turn, deduct those dividends from its income under s. 

112(1). The cash would remain in the Trust and would be available for future distribution to 

beneficiaries as a tax-free capital distribution.12 Mr. Collins had the flexibility to add another 

person (such as himself) as a beneficiary of the Trust at any time in the future. Rite-Way’s 

retained earnings could therefore pass through to Mr. Collins or another individual without 

any tax applying to those dividends. 

16. Accordingly, Engage reported the Rite-Way dividends as its own income in 2008 and 2009, 

and deducted those amounts under s. 112(1). Income tax was not paid by any person in 

respect of those dividends.13 

17. Issuing shares of Rite-Way to Engage before they were conveyed to the Trust was a critical 

step in the plan, ensuring that the Trust’s dividend income would be attributed to a taxpayer 

who could claim the s. 112(1) deduction (i.e., a taxable Canadian corporation). Similarly, 

making Engage a beneficiary of the Trust and granting Engage an option to reacquire the 

shares ensured that the Trust was a “reversionary” trust such that s. 75(2) would apply to the 

dividends. 

18. In a section of its advice entitled “Tax Matters”, MNP identified various tax risks associated 

with the Plan. The Plan was based on MNP’s then understanding of the Income Tax Act and 

its regulations, and the administrative practices of the Canada Revenue Agency (the CRA) at 

                                                 
11 Fiducie FInancière Satoma v Canada, 2018 FCA 74 at para 54 (leave to appeal ref’d 2019 

CanLII 23869 (SCC)) [Satoma FCA].  
12 BCCA Reasons at para 9 (Appellant’s Record Tab 6). 

13 Statement of Agreed Facts at paras 17-18 (Appellant’s Record Tab 12); Affidavit #1 of 

Reynell Eugenio for Collins Family Trust at paras 5, 9(p), and (q) (Appellant’s Record Tab 19). 

https://lexdocs.justice.gc.ca/sites/162A7/D42914E978B3A66F38885D471D3C20FF/4%20Crown's%20factum/canlii.org/en/ca/fca/doc/2018/2018fca74/2018fca74.pdf
https://lexdocs.justice.gc.ca/sites/162A7/D42914E978B3A66F38885D471D3C20FF/4%20Crown's%20factum/canlii.org/en/ca/fca/doc/2018/2018fca74/2018fca74.pdf
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the time. MNP gave no assurance that future legislative changes, if any, would not affect the 

tax results of the Plan. In addition, MNP explicitly cautioned that no advance tax ruling had 

been sought and that therefore there was no assurance that the CRA would agree with MNP’s 

opinion.14 

19. In a “Tax Avoidance” section of its planning memo, MNP identified the risk that the CRA 

would invoke the general anti-avoidance rule (GAAR) in s. 245 of the Income Tax Act. MNP 

advised that it was arguable that the GAAR would not apply to the Plan, but cautioned that 

professional advice could not remove all of that risk.15 

3. The CRA challenged the Plan 

20. Even before the Plan was prepared, the CRA had consistently maintained that utilizing ss. 

75(2) in concert with ss. 112(1) of the Income Tax Act to avoid tax on corporate distributions 

is abusive tax avoidance.16 In or about 2009, the CRA began to audit taxpayers who had 

participated in such tax planning. On June 23, 2009, the CRA concluded – at the Head Office 

level – that the GAAR applied to this kind of tax planning.17 The CRA began to reassess 

taxpayers who had employed this type of plan, relying on the GAAR.18 

21. In 2011, the Tax Court of Canada released its decision in Sommerer v Canada.19 Sommerer 

specifically concerned whether ss. 75(2) would apply when property is sold to a trust at fair 

market value. Sommerer was not a GAAR case and did not relate to the “evil trust” tax plans. 

                                                 
14 Affidavit of Todd Collins at para 5 and Exhibit B (Rite-Way Metals Ltd. Reorganization 

Proposal, Appendix B) (Appellant’s Record Tab 17). 

15 Affidavit of Todd Collins at para 5 and Exhibit B (Rite-Way Metals Ltd. Reorganization 

Proposal, Appendix H) (Appellant’s Record Tab 17). 

16 Agreed Statement of Facts at paras 35-36 (Appellant’s Record Tab 12); CRA Views 2006-

0196231C6, “75(2) – Fiducie” (ABOA Tab 8). 

17 Affidavit #1 of Reynell Eugenio for Collins Family Trust at para 6 and Exhibit B (GAAR Case 

Summary 2009-06-23) (Appellant’s Record Tab 19). 

18 Brent Kern Family Trust v Her Majesty the Queen, 2013 TCC 327, affirmed 2014 FCA 230 

[Brent Kern]. 

19 2011 TCC 212, affirmed 2012 FCA 207. 

https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/63603/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/98264/1/document.do
https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/30307/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/37560/1/document.do
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22. Before Sommerer, it was widely assumed that ss. 75(2) would apply to any property held by 

a trust, regardless of how the trust had acquired the property (i.e., whether by way of a gift or 

by way of a transaction for value). In Sommerer, the Tax Court and the Federal Court of 

Appeal held that ss. 75(2) does not apply to property transferred to a trust for fair market 

value consideration.20 

23. In 2012, the CRA commenced an audit of the Trust. The CRA took the primary position that 

the dividends should be included in the Trust’s income because, based on Sommerer, ss. 

75(2) does not apply to the shares that the Trust had purchased at fair market value. 

Consistent with its 2006 position, the CRA also relied on an alternative assessing position 

that the GAAR would apply in any event because the transactions included at least one 

avoidance transaction (as defined in ss. 245(3) of the Income Tax Act) and the transactions 

resulted in abusive tax avoidance.21 

24. After Sommerer, it was clear that the Plan could not achieve the desired tax benefits. It did 

not technically comply with the Income Tax Act because ss. 75(2) did not apply to deem the 

dividends to be Engage’s income. The Tax Court confirmed this point in relation to this type 

of plan in deciding Brent Kern in 2013.22 

25. The CRA reassessed the Trust for tax for the 2008 and 2009 taxation years in March 2016. 

The reassessments included the Rite-Way dividends in the Trust’s income for those years.23 

The Trust subsequently objected to the reassessments under the Income Tax Act.24 

                                                 
20 BCCA Reasons at para 13 (Appellant’s Record Tab 6). 

21 Statement of Agreed Facts at paras 23-24, 32-33, and 39-41 (Appellant’s Record Tab 12). 

22 Brent Kern at para 29. 

23 Affidavit #2 of Reynell Eugenio for Collins Family Trust at paras 4-5 and Exhibits C and D 

(Notices of Reassessment) (Appellant’s Record Tab 21). 

24 BCSC Reasons at para 23 (Appellant’s Record Tab 3). 

https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/63603/1/document.do
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4. The Cochran Family Trust 

26. Floyd Cochran is the principal of Harvard Industries Ltd., a company that provides roofing 

installation and maintenance services. Mr. Cochran implemented a substantially identical 

plan also designed by MNP. Pursuant to that plan, dividends totalling $2,085,000 were paid 

to the Cochran Family Trust in 2008 and 2009. No income tax was paid by any person in 

respect of those dividends.25 

27. The CRA audited the Cochran Family Trust at the same time as the Collins Family Trust. On 

March 2, 2016, the CRA reassessed the Cochran Family Trust to include those dividends in 

the trust’s income for the 2008 and 2009 taxation years. The CRA relied on the same 

assessing positions as it did with respect to the Collins Family Trust.26 The Cochran Family 

Trust subsequently objected to the reassessments under the Income Tax Act,27 and brought an 

identical petition for equitable relief in the B.C. Supreme Court. 

5. The chambers judge’s decision regarding the Collins Family Trust 

28. The Trust applied to the B.C. Supreme Court for an order of equitable rescission. The Trust 

sought to rescind the dividends paid by Rite-Way to the Trust, as well as the subsequent 

loans from the Trust to Engage and from Engage to Rite-Way. The petition pleaded that 

“mistakes were made” in paying the dividends and in making the loans.28 

29. At the hearing, the only mistake invoked was the expectation that tax would not be payable 

on the dividends received by the Trust because, prior to Sommerer, it was expected that ss. 

                                                 
25 Affidavit #1 of Reynell Eugenio for Cochran Family Trust at paras 4-5 and 10 (Appellant’s 

Record Tab 20). 

26 Affidavit #1 of Reynell Eugenio for Cochran Family Trust at paras 7, 12, and 19, and Exhibits 

NN and OO (Notices of Reassessment) (Appellant’s Record Tab 20). 

27 Affidavit of Floyd Cochran at para 12 (Appellant’s Record Tab 18). 

28 Petition to the B.C. Supreme Court by the Collins Family Trust, filed January 10, 2018 

(Appellant’s Record Tab 8). 



9 

 

75(2) would apply to those dividends. Mr. Collins asserted that he would not have 

implemented the structure if he had known that the dividends would be taxable.29 

30. The Trust based its argument for equitable rescission on the B.C. Court of Appeal’s 2015 

decision in Pallen Trust, which had permitted a different taxpayer to rescind similar 

transactions on a similar basis.30 The court in Pallen Trust had applied a test for equitable 

rescission of a “voluntary disposition” from the UK Supreme Court decision in Pitt v Holt.31 

(In UK law, a “voluntary disposition” is distinct from a contractual agreement. The UK 

courts’ equitable jurisdiction to rescind a contract has previously been extinguished,32 but the 

equitable jurisdiction to rescind a “voluntary disposition” survived). 

31. Under the Pitt test, a voluntary disposition may be rescinded in equity when there was a 

causative mistake about a fact or matter that is “basic” to the transaction that is of sufficient 

gravity that it would be unconscionable, unjust, or unfair to leave the mistake uncorrected. 

Pitt accepted that tax consequences are relevant to the gravity of a mistake and could be the 

basis for equitable rescission.33 

32. The chambers judge acknowledged that the reasoning in Pallen Trust had been “seriously 

undermined” as a result of Fairmont and Jean Coutu, as well as by subsequent lower court 

decisions applying Fairmont in Alberta, Ontario, and British Columbia.34 Those cases 

                                                 
29 Affidavit of Todd Collins at para 15 (Appellant’s Record Tab 17). 

30 Pallen Trust, supra note 10. 

31 [2013] UKSC 26 [Pitt]. 

32 Great Peace Shipping Ltd v Tsavliris Salvage (International) Ltd, “The Great Peace”, [2002] 

4 All ER 689 (CA) (ABOA Tab 3). 

33 Pitt at paras 122, 128, and 132. 

34 BCSC Reasons at paras 93-94 and 98 (Appellant’s Record Tab 3); refer to Canada Life 

Insurance Company of Canada v Canada (Attorney General), 2018 ONCA 562, leave to appeal 

refused 2019 CanLII 16454 [Canada Life]; Harvest Operations Corp v Canada (Attorney 

General), 2017 ABCA 393 [Harvest Operations]; and BC Trust v Canada (Attorney General), 

2017 BCSC 209. 

https://www.bccourts.ca/jdb-txt/CA/15/02/2015BCCA0222cor1.htm
https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/ca/scc-l/doc/2019/2019canlii16454/2019canlii16454.pdf
https://www.canlii.org/en/ab/abca/doc/2017/2017abca393/2017abca393.pdf
https://www.canlii.org/en/ab/abca/doc/2017/2017abca393/2017abca393.pdf
https://www.bccourts.ca/jdb-txt/sc/17/02/2017BCSC0209.htm
https://www.bccourts.ca/jdb-txt/sc/17/02/2017BCSC0209.htm
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interpreted Fairmont as broadly foreclosing any equitable relief from unexpected tax 

consequences. 

33. The chambers judge held that the petition in this case infringed the key principles set out in 

Fairmont and Jean Coutu. However, he felt bound to follow Pallen Trust because it had not 

expressly been overruled, and because the Plan before him was virtually identical to the 

Pallen Trust plan. He left it to the B.C. Court of Appeal to determine whether Pallen Trust 

still applies.35 

34. In holding that Pallen Trust was applicable, the chambers judge relied on a factual inference 

that the reason for the audit and reassessment of the Trust in the first place was the Sommerer 

decision. He based this inference on the timing of the reassessments relative to Sommerer, 

and the fact that the CRA had not begun to audit the Trust prior to Sommerer.36 The same 

inference had been drawn in Pallen Trust. 

35. In addition, the chambers judge distinguished this case from Satoma.37 In Satoma, the Tax 

Court found a similar plan using ss. 75(2) and 112(1) to avoid tax on corporate dividends 

paid to a trust to constitute abusive tax avoidance that was subject to the GAAR. The Federal 

Court of Appeal upheld that decision in 2018, and this Court denied leave to appeal in 2019. 

36. In Satoma, the Tax Court and Federal Court of Appeal held that the combined use of ss. 

75(2) and 112(1) results in an abuse of the provisions of the Income Tax Act by using an anti-

avoidance provision to avoid tax. As in Lipson v Canada,38 in which this Court held that the 

deliberate use of an anti-avoidance provision in order to avoid tax was abusive, the Federal 

Court of Appeal held that “provoking” the application of ss. 75(2) in order to obtain the ss. 

112(1) deduction frustrated the object, spirit, and purpose of the ss. 112(1) deduction. That 

deduction is intended to allow dividends to pass tax-free within corporate groups subject to 

                                                 
35 BCSC Reasons at paras 93-94 and 99-100 (Appellant’s Record Tab 3). 

36 BCSC Reasons at paras 46-47 (Appellant’s Record Tab 3). 

37 2017 TCC 84 (affirmed 2018 FCA 74, leave to appeal ref’d 2019 CanLII 23869 (SCC)) 

[Satoma TCC]. 

38 2009 SCC 1 [Lipson]. 

https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/231656/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/308508/1/document.do
https://www.canlii.org/en/ca/scc-l/doc/2019/2019canlii23869/2019canlii23869.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2670/1/document.do
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tax being eventually paid by the final recipient. Instead, the tax structure took the taxable 

dividends “out of the tax system without any tax having been paid thereon.”39 

37. Like the Plan in this case, the Satoma plan purported to have a combination of asset 

protection and tax reduction purposes. Also as in this case, in Satoma the trust was 

deliberately made a reversionary trust so that ss. 75(2) would apply to dividends and deem 

them to be income of a corporation that could claim the ss. 112(1) deduction. As a result, the 

Tax Court found that, from the moment when ss. 75(2) was engaged by the creation of a 

reversionary trust, the primary goal of the Satoma plan was to avoid the payment of tax on 

dividends.40 

38. The chambers judge held that two factors distinguished this case from Satoma: first, in 

Satoma the GAAR was the CRA’s primary assessing position whereas in this case the GAAR 

was an alternative basis of assessment; and second, in the chambers judge’s view the GAAR 

would not have applied in this case because there was no “avoidance transaction” within the 

meaning of s. 245 of the Income Tax Act because tax avoidance was not the primary purpose 

of the Plan.41 

39. Accordingly, the chambers judge followed Pallen Trust, applied the Pitt test, and granted 

equitable rescission.42 

40. The chambers judge also held that the Trust was not barred from obtaining equitable relief by 

the existence of alternative remedies at law. Those remedies included the right to apply for 

remission of tax under s. 23 of the Financial Administration Act,43 and the right to bring a 

claim against the tax advisors whose advice about the application of ss. 75(2) had proved 

incorrect. The chambers judge acknowledged that the availability of alternate relief is a factor 

                                                 
39 Satoma FCA at paras 33 and 52-54. 

40 Satoma TCC at para 75; also see Satoma FCA at para 33. 

41 BCSC Reasons at paras 64 and 66-72 (Appellant’s Record Tab 3). 

42 BCSC Reasons at paras 45 and 49 (Appellant’s Record Tab 3). 

43 RSC 1985, c F-11, ss. 23(2). 

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/308508/1/document.do
https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/231656/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/308508/1/document.do
https://laws-lois.justice.gc.ca/eng/acts/F-11/page-6.html#docCont
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in deciding whether to grant equitable relief, but he held that there was no evidence on which 

he could determine how those remedies would operate or whether they were realistic.44 

6. The B.C. Court of Appeal decision 

41. In dismissing Canada’s appeal, the B.C. Court of Appeal held that Fairmont and Jean Coutu 

had not undermined the decision in Pallen Trust. The Court of Appeal held that the chambers 

judge had interpreted this Court’s decisions too broadly, and that this Court had not intended 

those principles to apply to remedies other than rectification.45 The Court of Appeal restated 

the Pitt test for equitable rescission of a voluntary disposition, and held that rescission 

remains available where the preconditions are met, even if it results in a tax advantage.46 

42. Like the chambers judge, the Court of Appeal distinguished Satoma and held that the 

transactions in this case were not aggressive tax avoidance that would be excluded from 

relief under the Pitt test.47 

43. The Court of Appeal also upheld the chambers judge’s decision to give minimal weight to 

the availability of alternate relief at law. The Court of Appeal dismissed that relief on the 

basis that neither an application for remission nor a claim against the advisors was practical 

or appropriate in the circumstances.48 

 

  

                                                 
44 BCSC Reasons at para 105 (Appellant’s Record Tab 3). 

45 BCCA Reasons at paras 45, 50, 53-56, and 64 (Appellant’s Record Tab 6). 

46 BCCA Reasons at paras 54-55 (Appellant’s Record Tab 6). 

47 BCCA Reasons at paras 66-68 and 74-76 (Appellant’s Record Tab 6). 

48 BCCA Reasons at paras 79-91 (Appellant’s Record Tab 6). 
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PART II – ISSUES 

44. The issues to be determined on this appeal are: 

a. whether the lower courts erred in holding that the equitable remedy of rescission is 

available to unwind transactions freely and voluntarily entered into solely because the 

transactions gave rise to unintended tax consequences; 

b. if equitable rescission of a voluntary disposition is available to relieve from 

unintended tax consequences:  

i. what the test for that remedy should be in Canadian law, and whether tax 

avoidance transactions like the Plan in this case can meet that test; and 

ii. whether the lower courts erred in granting equitable relief when alternative 

remedies are available to the Trust at law. 

 

PART III – ARGUMENT 

A. The standard of review 

45. Equitable remedies are discretionary. An appellate court may set aside a lower court’s 

exercise of discretion when the judge has clearly misdirected themselves on the facts or the 

law or has proceeded arbitrarily, or if the decision is so clearly wrong as to amount to an 

injustice.49 An appellate court may also intervene and substitute its own decision for a lower 

court judgment based on errors of law, erroneous principles, or irrelevant considerations, or 

where the lower court’s judgment is manifestly unjust.50 

46. The chambers judge’s decision rested on errors of law and is not entitled to deference. He 

erred in law in granting equitable rescission of transactions that were freely and voluntarily 

                                                 
49 Canada (Attorney General) v Fontaine, 2017 SCC 47 at para 36. 

50 Wilson v Alharayeri, 2017 SCC 39 at para 59. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/16797/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16724/1/document.do
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undertaken, in full knowledge of the associated risks. The Court of Appeal, in turn, ought to 

have set that decision aside. The lower courts also erred in law by adopting the Pitt test for 

equitable rescission of a voluntary disposition. Pitt cannot be reconciled with the governing 

principles of Canadian law. Even if Pitt applied, the transactions in this case would not 

qualify for equitable relief because they were aggressive tax avoidance transactions. The 

failure to recognize this also rests on errors of law and is not entitled to deference. 

47. Finally, the chambers judge and the Court of Appeal erred in law in disregarding the 

availability of alternate relief as a reason to dismiss the petitions. The lower courts 

erroneously considered the likelihood of the Trust obtaining those remedies, when the 

relevant consideration is whether those remedies, if obtained, would be adequate. The lower 

courts effectively used equity to supplement Parliament’s policy decisions regarding when 

taxpayers should receive relief from taxation on the grounds of unfairness. 

B. Equitable remedies may not be used for retroactive tax planning 

48. The chambers judge and the Court of Appeal erred in law by allowing the Trust to use equity 

to facilitate retroactive tax planning. Canadian law does not permit taxpayers to engage in 

retroactive tax planning. There was no basis to confine this Court’s principled guidance in 

Fairmont and Jean Coutu to rectification. Equitable rescission can no more be used to escape 

unintended tax consequences of a transaction that a taxpayer voluntarily and intentionally 

undertakes than rectification can. 

1. Although discrete equitable remedies, rectification and rescission both operate 

retroactively to “undo” completed transactions 

49. This Court has considered the equitable remedy of rectification on several occasions, both in 

the tax context51 and in other commercial contexts.52 This Court has yet to consider when 

                                                 
51 Fairmont; Jean Coutu; Quebec (Agence du revenu) v Services Environnementaux AES Inc, 

2013 SCC 65 [AES]. 

52 Performance Industries Ltd v Sylvan Lake Golf & Tennis Club Ltd, 2002 SCC 19 

[Performance Industries]; Shafron v KRG Insurances Brokers (Western) Inc, 2009 SCC 6. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/13363/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/13363/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1957/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7327/1/document.do
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equitable rescission may be granted in the tax context, or in the context of a voluntary 

disposition or unilateral transaction as opposed to a contract. 

50. Although rectification and equitable rescission are discrete remedies, they share common 

essential features that create similar challenges for courts faced with tax-driven applications 

for relief. Both remedies are intended to relieve persons from unfairness. Both remedies 

operate retroactively. Both have the potential to relieve taxpayers from the tax and other 

consequences of completed transactions, and potentially allow taxpayers to replace those 

transactions with alternate transactions intended to achieve more favourable tax outcomes. 

Both rectification and equitable rescission undermine certainty and finality in the tax system 

and should be employed with caution. 

51. As this Court has explained, the purpose of rectification is to correct written instruments that 

incorrectly record the intention of the parties to a transaction.53 The test for rectification, 

therefore, is concerned with the existence of an antecedent agreement and whether an error 

occurred in recording that agreement. Where such an error did occur, rectification allows the 

instrument (or transaction as necessary) to be corrected retroactively such that the transaction 

carried out is the transaction to which the parties originally agreed. Rectification rests on the 

premise that it can be unfair to hold a person to a transaction that is not the transaction that 

the person agreed to undertake. 

52. By contrast, equitable rescission retroactively unwinds a transaction and restores the 

participants to the positions they were in before the transaction was undertaken. Rather than 

binding the participants to a prior intention or agreement, rescission leaves them free to select 

an alternate course of action as if the rescinded transaction had never occurred. Like 

rectification, rescission is premised on the belief that it can be unfair to hold a person to a 

transaction into which they entered by mistake. 

53. In the tax context, the issue confronting this Court is what kind of mistake about a transaction 

is sufficient to justify rescinding it. The principles articulated in Fairmont and Jean Coutu 

                                                 
53 Fairmont at paras 12, 13, 19, and 38; Performance Industries at para 31. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1957/1/document.do
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lead unavoidably to the conclusion that mistakes about the nature of the transaction itself can 

ground rescission, but mistakes about the tax consequences of the transaction cannot. 

2. Canadian law does not permit retroactive tax planning 

54. In Fairmont and Jean Coutu, this Court articulated the following fundamental principles that 

govern the relationship between equity and taxation in Canadian law: 

a. taxpayers should be taxed based on what they actually did, not on what they could 

have done or what they intended to do;54 and 

b. transactions freely and voluntarily entered into may not be altered retroactively in 

order to avoid an unintended tax consequence.55 

Together, these principles prevent taxpayers from engaging in retroactive tax planning. 

55. Retroactive tax planning is any attempt to change one’s affairs in order to escape statutorily-

mandated tax consequences. Retroactive tax planning includes attempts to change a 

transaction in order to achieve an intended tax result that did not materialize due to a failure 

to plan correctly, as well as attempts to avoid a tax result that was not intended. Retroactive 

tax planning thus refers to both “intended” and “unintended” tax consequences of a 

transaction or arrangement.56 

56. The prohibition on retroactive tax planning has a long history in Canadian law.57 It is not 

new. 

                                                 
54 Fairmont at para 23;Jean Coutu at para 41. 

55 Fairmont at paras 13, 19, and 24; Jean Coutu at para 42. 

56 Fairmont at paras 3, 19, and 23-24; Canada Life at para 69. 

57 Jean Coutu at para 42; 771225 Ontario Inc v Bramco Holdings Co (1995), 21 OR (3d) 739 

(CA) at paras 9 and 13 [Bramco]; Stone’s Jewellery Ltd v Arora, 2009 ABQB 656 at para 54 

[Stone’s Jewellery]; Kanji v Attorney General of Canada, 2013 ONSC 781 at para 36; Graymar 

Equipment (2008) Inc v Canada, 2014 AQBQ 154 at paras 54 and 59-60 [Graymar Equipment]; 

JAFT Corp v Canada (AG), 2014 MBQB 59 at paras 43-44. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://www.canlii.org/en/ab/abqb/doc/2009/2009abqb656/2009abqb656.pdf
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc781/2013onsc781.pdf
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb154/2014abqb154.pdf
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb154/2014abqb154.pdf
https://www.canlii.org/en/mb/mbqb/doc/2014/2014mbqb59/2014mbqb59.pdf
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57. The prohibition on retroactive tax planning reflects the importance of finality and certainty in 

the tax system. Taxpayers are entitled to arrange their affairs as they wish so as to minimize 

their tax burden, but once a transaction is undertaken taxpayers must normally live with the 

results even if the transaction fails to achieve the intended tax minimization.58 

58. Finality and certainty are important in the tax system. The tax system cannot be administered 

properly if taxpayers who freely and voluntarily undertake transactions later change their 

minds and unwind those transactions, or substitute different transactions, in order to alter 

their tax consequences. 

59. In Fairmont, this Court emphasized that the Income Tax Act and other taxing statutes impose 

liability based on the actual legal transactions and relationships created by taxpayers, not 

based on the tax outcomes that taxpayers intended to achieve or—in retrospect—what 

taxpayers wish they had done. This conclusion flows from the long-standing principle that 

taxpayers are entitled to be taxed based on what was actually done rather than based on what 

could have been done: 

23 Finally, Juliar does not account for this Court’s direction, in Shell Canada 

Ltd v Canada, [1999] 3 SCR 622, at para 45, that a taxpayer should expect to be 

taxed “based on what it actually did, not based on what it could have done”. While 

this statement in Shell Canada was applied to support the proposition that a 

taxpayer should not be denied a sought-after fiscal advantage merely because others 

had not availed themselves of the same advantage, it cuts the other way, too: 

taxpayers should not be judicially accorded a benefit based solely on what they 

would have done had they known better.59 [emphasis added] 

60. This Court emphasized the same point in Jean Coutu, adding that tax consequences flow 

from a taxpayer’s actual transactions, not from their motivations or tax objectives: 

41 …if taxpayers agree to and execute an agreement that produces unintended 

tax consequences, they must still be taxed on the basis of that agreement and not on 

the basis of what they “could have done” to achieve their intended tax consequences 

                                                 
58 Envision Credit Union v Canada, 2013 SCC 48 at para 1. 

59 Fairmont at para 23; also see Bramco at paras 9-13, and Jean Coutu at para 41. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/13263/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
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had they been better informed. Tax consequences do not flow from contracting 

parties’ motivations or tax objectives.60  

61.  In discussing the proper scope of rectification in Fairmont and Jean Coutu, this Court held 

that rectification is available only where an instrument does not record the true agreement 

actually made by a taxpayer. Rectification is not available to “fix” an agreement that leads to 

an undesirable or otherwise unexpected outcome (whether tax-related or otherwise). This 

Court cautioned that rectification is not “equity’s version of a mulligan.”61 

62. Ultimately, these principles flow from the self-assessing nature of the Canadian tax system. 

In a self-assessing system, taxpayers planning their affairs bear the ultimate responsibility to 

determine how the tax laws apply to them before they undertake transactions. The risk of 

being wrong about the law, or the risk that the law or its interpretation may change in the 

future, is an unavoidable fact of commercial life. No one has a vested right to obtain their 

preferred tax consequences, and taxpayers who plan transactions in reliance on tax laws 

necessarily assume the risk of error about their application or of a subsequent change.62 

63. Similarly, a mistaken interpretation of a statutory provision that is revealed by an unexpected 

pronouncement from the courts does not give rise to a right to unwind or reverse a 

transaction any more than it gives rise to a right to “rectify” the transaction into one that 

“works” from a tax perspective. 

64. This principle is not confined to the tax system. It applies to the legal system generally. An 

unexpected court decision that changes the prevailing interpretation of a statutory provision, 

or a change to the common law, although unpredictable, is an event the risk of which all 

Canadians bear in many facets of their lives. Transactions undertaken with the benefit of full 

legal advice and planning do not suddenly (or retroactively) become unfair if the prevailing 

interpretation of the law changes in the future. To hold otherwise would create an 

unacceptable degree of uncertainty and instability in the legal system as a whole. 

                                                 
60 Jean Coutu at para 41. 

61 Fairmont at para 39. 

62 Gustavson Drilling (1964) Limited v Minister of National Revenue, [1977] 1 SCR 271 at 282. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://www.canlii.org/en/ca/scc/doc/1975/1975canlii4/1975canlii4.pdf
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65. Retroactively altering a completed transaction in order to avoid unanticipated tax 

consequences is also unacceptable because it transfers the inherent risk of tax planning errors 

and mistakes from individual taxpayers and their advisors—where it properly belongs—to 

the public treasury and, by extension, to the remainder of the tax paying public. In this 

regard, no principled distinction exists between “rectifying” a transaction into a different 

transaction altogether based on a tax objective, and rescinding the transaction and creating 

the legal fiction that it never happened. The same principle holds. 

66. There are at least two compelling reasons why retroactive tax planning should be rejected. 

First, the widespread availability of equitable relief for tax planning mistakes about the 

application of tax laws would encourage taxpayers to engage in ever bolder tax planning and 

avoidance, secure in the knowledge that mistakes and misinterpretations could be corrected 

without tax consequences. This Court cautioned against creating this incentive in AES.63 

67. Second, by turning to the courts for equitable relief from the consequences of tax planning 

errors, taxpayers use the judicial system as an insurance plan for tax planning failures and 

mistakes. This Court has already rejected that idea as well.64 The court’s equitable 

jurisdiction is not an insurance policy for taxpayer inadvertence or for planning mistakes. 

The courts have no obligation to assist a taxpayer to obtain their desired tax outcome.65 Nor 

should an advisor’s responsibility to correct a mistake or to make good on it be transferred to 

the courts. 

68. In addition, there is no need for the court’s equitable jurisdiction to interfere with the 

commercial relationships between taxpayers and their advisors. Taxpayers and their advisors 

already bargain to allocate risks of mistake and errors as part of their professional retainer. 

As this Court recognized in Jean Coutu, private law causes of action exist when advisors 

                                                 
63 AES at para 54. 

64 Jean Coutu at para 48. 

65 Atinco Paper Products Ltd v The Queen, 78 DTC 6387 (FCA) at para 38 (ABOA Tab 1). 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/13363/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
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breach their retainer or are negligent.66 Indeed, most professional advisors carry insurance to 

protect against the resulting losses. 

69. Although the principles relating to retroactive tax planning have largely been established in 

the context of rectification rather than equitable rescission, the same considerations apply to 

rescission. Rescission of a freely and voluntarily undertaken transaction undermines those 

principles and the integrity of Canada’s tax system. As the chambers judge held, there is no 

principled reason why the two equitable remedies should be treated differently. Equitable 

rescission should not be used to allow taxpayers to do indirectly what they are not permitted 

to do directly.67 

70. Subsequent to Fairmont and Jean Coutu, other provincial courts have recognized that the 

logic behind this Court’s statements applies equally to all forms of equitable relief. In 

Canada Life, the Ontario Court of Appeal relied on the Fairmont and Jean Coutu principles 

to deny any form of equitable relief, whether rectification, rescission, or other relief based on 

the court’s broad inherent jurisdiction. The court held that no part of its equitable jurisdiction 

to relieve against mistake can be invoked in order to retroactively alter a transaction to 

achieve a tax planning objective, and that retroactive tax planning through equity is simply 

impermissible.68 

71. Similarly, in Harvest Operations the Alberta Court of Appeal held that the court’s broad 

equitable jurisdiction could not be used to rectify mistakes in order to achieve a taxpayer’s 

tax planning objectives. The court recognized that providing such relief under any heading of 

equitable jurisdiction would simply undermine the rectification doctrine and the precedential 

value of Fairmont.69 

                                                 
66 Jean Coutu at para 43. 

67 BCSC Reasons at para 97 (Appellant’s Record Tab 3). 

68 Canada Life at paras 43-46. 

69 Harvest Operations at paras 73-75. Also refer to RJ McLeod Investments Inc v McLeod, 2021 

ABQB 439. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/ab/abca/doc/2017/2017abca393/2017abca393.pdf
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb439/2021abqb439.pdf
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb439/2021abqb439.pdf
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3. The Court of Appeal permitted the respondent to engage in retroactive tax planning 

72. The Court of Appeal departed from this Court’s guidance and allowed the respondent to 

engage in explicit retroactive tax planning. This was an error of law. 

73. In implementing the Plan, Mr. Collins attempted to arrange his affairs so as to minimize his 

tax. He relied on expert advice respecting the prevailing interpretation and application of the 

Income Tax Act. That advice was couched with cautions about the risk of a change in the law 

and a challenge under the GAAR. He was also advised that the only way to be certain that 

the CRA would not challenge the Plan was to obtain an advance tax ruling. A ruling was not 

obtained (it is reasonable to infer that his advisors anticipated that the CRA would not give a 

favourable advance ruling to the type of transactions proposed in the Plan). 

74. Knowing those risks and vulnerabilities, Mr. Collins proceeded anyway. The risks that he 

assumed materialized and the intended tax objective was not achieved. 

75. There is no allegation of any mistake as to what the transactions comprising the Plan were 

intended to be. Nor is there any suggestion that the transactions were not intended to be 

undertaken as they were. Indeed, the transactions were carried out precisely as intended and 

all participants knew what was happening. Equally, there is no suggestion that the goal of 

creditor protection—to the extent that it was an actual purpose of the plan—was not 

achieved. The only reason given for rescinding the transactions is the failure to achieve the 

desired tax result. 

76. Accordingly, this case falls squarely within the scope of impermissible retroactive tax 

planning. The law does not permit a transaction that is knowingly and intentionally 

undertaken, and that is implemented as intended, to be rescinded solely because the taxpayer 

is unhappy with their tax consequences. 

77. The petition should have been dismissed. Instead, by granting equitable rescission, the 

chambers judge and the Court of Appeal allowed the respondent to do exactly what this 

Court has held may not be done. 
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C. The proper test for equitable rescission in Canadian law should focus on what a person 

agreed to do 

78. The chambers judge and the Court of Appeal erred in law in adopting the Pitt test as the test 

for equitable rescission of a voluntary disposition in Canadian law. Pitt is not compatible 

with the fundamental principles of Canadian tax law because it permits retroactive tax 

planning. Pitt unduly broadens the scope of mistake and unfairness in the context of 

equitable rescission from what a person agreed—or intended—to do, to include what a 

person believed or expected about the tax consequences of their transactions. 

79. The proper test for equitable rescission, which accords with the fundamental principles 

articulated in Fairmont and Jean Coutu, would focus on what a person agreed or intended to 

do. Unfairness may result where the transaction undertaken is not the transaction to which a 

person agreed, but will not result where the transaction is what the person agreed to do and 

the person was mistaken merely about its tax consequences. Unanticipated tax consequences 

by themselves do not give rise to unfairness against which equity will relieve. 

1. Equity relieves from unfairness between the parties 

80. Broadly speaking, the purpose of equity is to remedy unfairness. Historically, equitable 

remedies developed to relieve parties from unfairness resulting from the strictness of the 

common law, which emphasizes legal relationships and forms, and which prioritizes the 

sanctity of transactions and bargains. Equity may grant relief where the common law does 

not; for example, rectification is available where it would be inequitable for one party to take 

advantage of another’s mistake notwithstanding that legal documents have been executed by 

both parties.70 Similarly, equitable rescission enables the court to remedy unfairness by 

relieving a party from a transaction in respect of which it would be inequitable to hold the 

party bound.71 

                                                 
70 Performance Industries at para 31; John McGhee, QC, Snell’s Equity, 33rd ed (London: 

Thomson Reuters, 2015) at 88 (ABOA Tab 11). 

71 GHL Fridman, The Law of Contract in Canada, 6th ed (Canada: Thomson Reuters Canada 

Limited, 2011) at 761 (ABOA Tab 10). 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1957/1/document.do
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81. Historically, equity was primarily concerned with unfairness as between the participants in a 

transaction or relationship, not with respect to the relationship between one of the 

participants and a third party. Hence, equitable concepts like misrepresentation and 

unconscionableness are directed at the relationship and dealings between the participants in a 

transaction. Mistake is no different—in equity, relief may be granted when the mistake 

creates unfairness as between the parties. 

82. The purpose of equity is not, and has never been, to provide parties with an avenue to seek 

relief from the perceived unfairness of legislation. Where the application of a statutory 

provision leads to unfair results, it is for Parliament, not the court, to correct it.72 Where a 

statute creates unfairness to a particular person, the person’s remedy is political, not legal. 

83. Legislation is enacted for the public good and its application cannot create “unfairness” in an 

equitable sense. It would be a dangerous step to accept otherwise. Asking courts to determine 

when it would or would not be unfair for legislation to apply would involve the courts in 

second-guessing legislative policy choices. This could potentially undermine the application 

and efficacy of numerous statutory regimes, not just tax laws. 

84. Thus, there is generally no scope for a person to argue that their unawareness of statutory 

obligations, or a mistake about those obligations, gives rise to unfairness that should be 

remedied through equity. 

2. Tax planning mistakes do not create unfairness 

85. Fairmont and Jean Coutu establish that mistakes about the application or interpretation of tax 

laws that lead to unanticipated tax consequences do not generally create unfairness that 

should be remedied through equity. This Court recognized that unfairness might result where 

the transaction that a taxpayer carried out is not the transaction that the taxpayer agreed to 

undertake, but unfairness does not result where the taxpayer agreed to undertake the 

transaction and merely did not anticipate or accurately predict its tax results. 

                                                 
72 Gorecki v Attorney General of Canada, 2006 CanLII 9035, 265 DLR (4th) 206 (ONCA) at 

para 18. 

https://www.canlii.org/en/on/onca/doc/2006/2006canlii9035/2006canlii9035.pdf
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86. In Fairmont, this Court emphasized that the focus of equitable remedies is on what a 

taxpayer agreed to do. In the rectification context, the relevant question is whether the parties 

agreed to the transaction recorded in the instrument. Fairmont teaches that, if the parties did 

agree to undertake that transaction, there is no unfairness and nothing to rectify even if one or 

both parties did not intend or anticipate the transaction’s tax consequences. If, on the other 

hand, the parties agreed to a different transaction than the transaction recorded in the 

instrument, then it could be unfair to hold the parties to the improperly-recorded transaction. 

87. However, Fairmont is clear that unfairness would not arise from the fact that the transaction 

results in an unanticipated tax liability. Instead, the unfairness would result from the fact that 

the transaction being undertaken is not what the parties agreed to do.73 

88. For this reason, in Fairmont this Court rejected the characterization of the resulting 

unanticipated tax liability as a “windfall” to the Crown. The test for equitable relief is 

concerned with what the taxpayer did or did not agree to do.74 The resulting tax payable to 

the Crown is not relevant to that question. Tax liability resulting from the application of a 

statutory provision is not analogous to unfairness as between the parties or the unjust 

enrichment of one party resulting from fraud or a mistake by the other party. The Crown is 

not unjustly enriched when a taxpayer intentionally and voluntarily undertakes a legal 

transaction that results in a tax liability.75 

3. The test for equitable rescission of a voluntary disposition should focus on what a person 

agreed to do 

89. This case raises the issue of when a “voluntary disposition” should be rescinded in equity. 

Voluntary dispositions include transactions such as settling a trust, and inter vivos and 

testamentary gifts. A voluntary disposition is different from a contractual arrangement 

because there is typically only one party undertaking the disposition. 

                                                 
73 Fairmont at para 24. 

74 Fairmont at para 24. 

75 Canada Life at para 93. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
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90. Unfairness between the parties that could be the basis for equitable relief is more easily 

identified in the context of a contract. In addition to cases of fraud, undue influence, and 

unconscionable conduct, for which equity may provide relief, a contract may sometimes be 

rescinded in equity on the basis of mistake. To qualify for relief, the mistake must be a 

common mistake that was fundamental to a party’s decision to contract, the party seeking 

relief may not be at fault for the mistake, and it must be unjust to permit the other party to 

benefit from that mistake.76 

91. The threshold to rescind a contract in equity is high because of the compelling public interest 

in preserving the integrity of negotiated bargains.77 One party’s mistake about the 

consequences, advantages, or disadvantages of entering into the contract does not normally 

create unfairness as between the parties or provide a basis to unwind the bargain. Further, the 

court should not lightly interfere with the respective allocation of risk as between the parties 

that is inherent in a negotiated agreement.78 

92. By contrast, in the context of a voluntary disposition such as the settlement of a trust or the 

making of a gift, the concept of unfairness as between the parties is an awkward fit. Where 

the voluntary disposition is what the transferor intended to undertake, it cannot be said that 

unfairness results and the recipient is unjustly enriched. Further, where the basis of the 

alleged unfairness is that tax becomes payable by one party when it was not expected to be, 

or which was intended to be avoided, there is no unfairness as between the parties. 

                                                 
76 Miller Paving Limited v B Gottardo Construction Ltd, 2007 ONCA 422 at para 23 [Miller 

Paving], citing Solle v Butcher, [1950] 1 KB 671 (CA) (ABOA Tab 4); also Canada Life at para 

89, and GHL Fridman, The Law of Contract in Canada, 6th ed (Canada: Thomson Reuters 

Canada Limited, 2011) at 761-762. (ABOA Tab 10) The jurisdiction to rescind a contract in 

equity is distinct from the jurisdiction to rescind a contract at common law, which typically 

applies when the contract was induced by fraud or misrepresentation, or was procured by undue 

influence (even if damage is not shown): see Guarantee Co of North America v Gordon Capital 

Corp, [1999] 2 SCR 423 at para 39; also Fridman at 759 (ABOA Tab 10). 

77 Fairmont at para 13; Performance Industries at para 31. 

78 Miller Paving at para 27. 

https://www.canlii.org/en/on/onca/doc/2007/2007onca422/2007onca422.pdf
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii664/1999canlii664.pdf
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii664/1999canlii664.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16281/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1957/1/document.do
https://www.canlii.org/en/on/onca/doc/2007/2007onca422/2007onca422.pdf
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93. Accordingly, and consistent with this Court’s holding in the rectification cases, the test for 

equitable rescission of a voluntary disposition should focus on what a person agreed to do. 

Unfairness that might justify rescinding a transaction could result if a taxpayer makes a 

mistake that goes to the heart of the taxpayer’s agreement or consent to undertake the 

transaction in the first place. This could occur, for example, where the taxpayer is mistaken 

about the actual transaction being undertaken (such as where a person alienated their 

property without actually understanding that they were doing so).79 

94. Unfairness that might justify equitable relief does not arise where a person understood the 

transaction they were undertaking, and undertook that transaction voluntarily and 

intentionally but in reliance on certain expectations about tax or other outcomes that did not 

materialize. Those mistakes give rise to second thoughts and buyer’s remorse, but they do not 

vitiate the original agreement or intention to undertake the transaction in the same 

fundamental way as a mistake about the very nature of the transaction itself. 

4. Pitt should be rejected in Canada 

95. The Pitt test for equitable rescission of a voluntary disposition should be rejected in Canada. 

Pitt is incompatible with the fundamental principles of Canadian tax law. Pitt broadened the 

scope of equitable rescission to include serious tax planning mistakes. Pitt thus permits 

taxpayers to engage in retroactive tax planning. In addition, Pitt was decided in the context of 

a different tax system. 

96. Prior to Pitt, the test for equitable rescission of a voluntary disposition in English law focused 

on the nature of the mistake. A mistake—whether about the facts or about the law—that went 

to the essence of the transaction was more likely to qualify for relief than a mistake about the 

consequences of the transaction. This test was expressed in the Chancery Division decision 

of Gibbon v Mitchell,80 which has been applied by Canadian courts.81 

                                                 
79 For example, refer to In the Matter of John Horvath, 2000 BCSC 117 [John Horvath]. 

80 [1990] 1 WLR 1304 (Ch Div) (ABOA Tab 2). 

81 Bramco at para 20; Stone’s Jewellery at paras 32-41; John Horvath at paras 10, 19, and 30. 

https://www.bccourts.ca/jdb-txt/sc/00/01/s00-0117.html
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://www.canlii.org/en/ab/abqb/doc/2009/2009abqb656/2009abqb656.pdf
https://www.bccourts.ca/jdb-txt/sc/00/01/s00-0117.html
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97. The Gibbon v Mitchell distinction between mistakes about the nature or effect of the 

transaction vs. mistakes about the consequences of the transaction aligns more closely than 

Pitt does with the fundamental principles outlined by this Court: the need to focus on what a 

taxpayer agreed to do, and the need to prevent retroactive tax planning driven by second 

thoughts after a transaction has been completed. 

98. In Pitt, the court expanded the scope of equitable rescission out of obvious sympathy for the 

taxpayer, Ms. Pitt. Ms. Pitt’s spouse had been incapacitated in a motor vehicle accident and 

received a significant damage award. Following professional advice, the damages were 

settled into a discretionary trust known in UK law as a “special needs trust”. When the trust 

was settled, the tax advice planned for UK income and capital gains tax, but did not 

anticipate UK inheritance tax. As a result, an immediate inheritance tax liability was incurred 

(although Ms. Pitt did not learn of it until 11 years later, by which time significant penalties 

and interest had accrued). The inheritance tax could have been avoided from the outset if 

certain restrictions had been included in the terms of the trust. After Mr. Pitt’s death, his 

personal representatives commenced proceedings to have the special needs trust set aside on 

various grounds, including mistake.82 

99. Under the Gibbon v Mitchell formulation, Mr. Pitt’s trust could not have been rescinded 

because there was no mistake about the nature of the transaction when the trust was settled. 

Instead, the UK Supreme Court adopted a more relaxed test for equitable rescission, holding 

that a transaction can be rescinded when (a) there is a mistake as to the legal character or 

nature of a transaction or as to some other matter of fact or law which is basic to the 

transaction, and (b) the mistake is sufficiently grave that leaving the mistake uncorrected is 

unjust.83 The UK Supreme Court concluded that this test was met, allowing the special needs 

trust to be set aside and the inheritance tax liability to be retroactively extinguished. 

100. The Pitt test of a mistake about any “matter of fact or law which is basic to the transaction” 

opens the door to second thoughts and retroactive tax planning. Indeed, the UK experience 

                                                 
82 Pitt at paras 53-55. 

83 Pitt at para 122. 

https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
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shows that retroactive tax planning has become increasingly commonplace since Pitt was 

decided.84 This is so notwithstanding the UK Supreme Court’s attempt to confine the 

availability of equitable rescission for mistakes about the tax consequences of a transaction to 

“rare” cases.85 

101. The Pitt formula goes far beyond what this Court established in Fairmont and Jean Coutu 

should be the focus of the inquiry, namely whether the taxpayer agreed to the transaction 

being undertaken. Pitt accepts that unfairness can result from tax planning mistakes, which is 

directly contradictory to Canadian legal principles. Those principles establish that tax 

planning mistakes are not sufficiently grave that leaving them uncorrected results in injustice. 

Finally, Pitt is incompatible with the prohibition on retroactive tax planning in Canadian law. 

102. The factual context of Pitt is also important. Pitt was not a tax avoidance case. Rather, it was 

a case where a transaction that was intended to be tax neutral unexpectedly failed because 

Ms. Pitt’s advisors did not make the trust fit within a statutory exemption. Pitt is therefore 

analogous to Juliar,86 Fairmont and Jean Coutu, where a general intention of tax neutrality 

was the basis for the taxpayer’s claim to equitable relief. This Court has already rejected the 

granting of equitable relief in those circumstances in no uncertain terms. 

103. Pitt is also the product of a different tax system governed by legal principles not found in 

Canada. The U.K tax system does not have an entrenched principle like that in Shell Canada, 

or a prohibition on retroactive tax planning like that confirmed in Fairmont. In addition, the 

U.K. tax system has judicial anti-avoidance doctrines like the step transactions doctrine, 

which allow the courts to disregard the formalities of legal relationships in certain cases 

                                                 
84 Paul S Davies and Simon Douglas, “Tax Mistakes Post-Pitt v Holt” (2018) 32 TLI 3 (ABOA 

Tab 14); Tom Graham, “Pitted Against Each Other? Mistaken Transactions in Unjust 

Enrichment and Equity” (2019) Plymouth Law & Criminal Justice Rev 11 at 58-72 (ABOA Tab 

15).  

85 Pitt at para 122. 

86 Juliar v Canada (Attorney General) (1999), 46 OR (3d) 104 (SCJ), affirmed (2000), 50 OR 

(3d) 728 (CA). 

https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.canlii.org/en/on/onsc/doc/1999/1999canlii15097/1999canlii15097.pdf
https://www.canlii.org/en/on/onca/doc/2000/2000canlii16883/2000canlii16883.pdf
https://www.canlii.org/en/on/onca/doc/2000/2000canlii16883/2000canlii16883.pdf
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when applying tax legislation.87 Finally, the U.K. legislation at issue in Pitt explicitly 

contemplated that a completed transaction could be set aside under an enactment or other rule 

of law.88 No equivalent provision exists in the Income Tax Act of Canada. 

D. Even if the Pitt formula were applied, the transactions in this case do not qualify for 

equitable relief 

104. Even if the broad test for equitable rescission of a voluntary disposition in Pitt was adopted 

in Canada, the transactions in this case would not qualify for equitable relief. First, the 

transactions comprising the Plan are not “voluntary dispositions” within the contemplation of 

the Pitt test. Rather, they are commercial transactions akin to contracts. The chambers judge 

and the Court of Appeal erred in law in applying a test intended for voluntary dispositions to 

those transactions. 

105. Second, both Pitt and Pallen Trust acknowledge that aggressive tax avoidance should not be 

saved by equity on grounds of public policy.89 The transactions in this case are a textbook 

example of aggressive tax avoidance. In fact, in Satoma the specialized courts with 

jurisdiction over Canadian tax laws have already held an identical tax plan to be abusive of 

the Income Tax Act. The chambers judge and the Court of Appeal should have accepted that 

finding. 

1. The transactions in this case are not “voluntary dispositions” 

106. The transactions sought to be rescinded in this case are not “voluntary dispositions” within 

the contemplation of Pitt. The transactions sought to be rescinded are the payment of 

dividends from Rite-Way to the Trust, and loans between the Trust, Engage, and Rite-Way.90 

None of those transactions are “voluntary dispositions” akin to the settlement of a trust or the 

                                                 
87 See, e.g., Furniss (Inspector of Taxes) v Dawson, [1984] AC 474 (HL). 

88 Refer to s. 150 of the UK Inheritance Tax Act, 1984 cited in Pitt at para 130. 

89 Pitt at paras 135 and 142, referring to “artificial” or “abusive” tax avoidance; Pallen Trust at 

paras 52-53, referring to “aggressive” tax avoidance. 

90 Petition of Collins Family Trust, paras 1-7 (Appellant’s Record Tab 8). 

https://www.bailii.org/uk/cases/UKHL/1983/4.html
https://www.legislation.gov.uk/ukpga/1984/51/section/150?view=plain
https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2011-0091-judgment.pdf
https://www.bccourts.ca/jdb-txt/CA/15/02/2015BCCA0222cor1.htm
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making of a gift. Indeed, the petition does not seek to set aside the only true voluntary 

disposition forming part of the Plan, namely the settlement of the Trust itself. 

107. A gift is the epitome of a “voluntary disposition”. At common law, it is settled that a gift is a 

voluntary transfer of property owned by a donor to a donee, in return for which no benefit or 

consideration flows to the donor.91 The hallmarks of a gift, therefore, are that it is a 

gratuitous and purely unilateral transaction, made with the intent to benefit another (also 

called “donative intent”).92 

108. By contrast, a corporate dividend is a commercial transaction between a corporation and its 

shareholders. It reflects a return to shareholders who have invested capital and are entitled to 

share pro-rata in the distribution of corporate profits such as retained earnings.93 Terms for 

the payment of dividends are included in the rights attaching to a class of shares under 

corporate law, including the applicable corporations statute and the corporation’s constating 

documents. Those terms, in effect, form part of an agreement between the shareholder and 

the corporation of which the shareholder is a part owner. Although not explicitly paid in 

exchange for consideration, a dividend is, therefore, decidedly not akin to a gift. The fact that 

a shareholder may not have an entitlement that the corporation pay dividends does not 

transform any dividend paid into a gratuitous, unilateral transfer made with the same 

donative intent as a gift. 

109. Similarly, loans are contractual in nature. The essence of a loan is a reciprocal exchange 

whereby a lender provides a borrower with use of a principal sum and receives a return, most 

often interest.94 A loan is not gratuitous, unilateral, or donative in nature. 

                                                 
91 The Queen v Friedberg, 92 DTC 6031 (FCA) at 6032 (ABOA Tab 5). 

92 Markou v Canada, 2019 FCA 299 at para 60. 

93  Black’s Law Dictionary, 11th ed. (Thomson Reuters, 2019), “Dividend” (ABOA Tab 6); also 

Vern Krishna, The Fundamentals of Income Tax Law, 1st ed (2009), “Appendix A—Glossary of 

Tax and Financial Terms, “Dividend” (ABOA Tab 15); Re Carson, [1963] 1 OR 373, 37 DLR 

(2d) 292 (HC). 

94 Canadian Oxford Dictionary, 2nd ed (Oxford University Press, 2005), definition of “loan” 

(ABOA Tab 7); Canada v Sherway Centre Ltd, [1998] 3 FC 36 (FCA). 

https://www.canlii.org/en/ca/fca/doc/2019/2019fca299/2019fca299.pdf
https://www.canlii.org/en/on/onsc/doc/1963/1963canlii203/1963canlii203.pdf
https://www.canlii.org/en/on/onsc/doc/1963/1963canlii203/1963canlii203.pdf
https://www.canlii.org/en/ca/fca/doc/1998/1998canlii9046/1998canlii9046.html
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110. As in Canada Life, the appropriate test for rescission of these types of transactions, therefore, 

is not the test in Pitt but the settled test for rescission of a contract.95 The bar for rescinding a 

contract is extremely high because contracts reflect commercial bargains between parties 

acting in their own interest. The terms of a contract reflect an inherent allocation of risk as 

between the parties. It is inappropriate for the court to interfere with that allocation of risk 

absent true unconscionableness, fraud, or misrepresentation as between the parties. The facts 

of this case raise no suggestion of any such unfairness as between the parties to the dividend 

and loan transactions. 

111. The fact that one party to a commercial transaction must pay tax that was not expected has no 

impact on the equities of the transaction as between the parties.96 The Pitt test is simply 

inapplicable to these transactions. 

2. The Plan comprised abusive tax avoidance 

112. The Plan undertaken by the Trust to extract corporate surplus from an operating company 

without any shareholder-level taxation was not just aggressive tax planning. It constituted 

abusive tax avoidance. The chambers judge and the Court of Appeal erred in holding 

otherwise. 

113. The chambers judge focused on whether the transactions comprising the Plan would be 

subject to the GAAR in s. 245 of the Income Tax Act for the same reasons that the 

transactions in Satoma were subject to the GAAR. In focusing on the GAAR analysis, and in 

attempting to distinguish this case from Satoma on its facts, the chambers judge and the 

Court of Appeal strayed from the essential question. In an application for equitable rescission 

for tax purposes, the question is not whether the GAAR would apply to the transactions 

(which is a technical question for the Tax Court to decide), but whether the transactions 

constitute aggressive tax avoidance. Where the Tax Court has found the GAAR to apply to a 

transaction, this question may be answered relatively easily, but aggressive tax avoidance 

                                                 
95 Canada Life at paras 88-89. 

96 Yawney v Jehring, 2006 BCSC 1017 at paras 41-48. 

https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.bccourts.ca/jdb-txt/sc/06/10/2006bcsc1017err1.htm
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within the meaning of Pitt and Pallen Trust should not be equated with whether transactions 

are subject to the GAAR. The two inquiries must remain distinct. 

114. With respect, the answer to this question in this case should have been obvious to the 

chambers judge and the Court of Appeal. The Plan inserted specific transactions (the creation 

of a reversionary trust and the insertion of Engage’s option to reacquire the Rite-Way shares) 

that were intended to trigger the application of an anti-avoidance provision in the Income Tax 

Act for the purpose of avoiding tax. The Plan turned an anti-avoidance provision on its head 

in order to defeat the logic of corporate integration that is embedded in the scheme of the 

Income Tax Act for the taxation of dividends. This Court has previously held that using a 

provision of the Income Tax Act to achieve an outcome that the provision is intended to 

prevent is a hallmark of abuse.97 

115. The aggressive nature of the Plan is, therefore, obvious. It was not even necessary to turn to 

Satoma for this answer but, in any event, Satoma provides a ready answer that reinforces this 

conclusion. In light of the Satoma decision, the finding in Pallen Trust that the same tax plan 

was not aggressive cannot stand. The chambers judge and the Court of Appeal should have 

instead deferred to the conclusion of the Tax Court and the Federal Court of Appeal. 

3. The chambers judge erroneously distinguished Satoma on its facts  

116. The chambers judge erroneously distinguished Satoma from this case on two factual bases—

the fact that Satoma had one or more “avoidance transactions” under s. 245(3) of the Income 

Tax Act whereas in his view the Plan in this case included none, and the fact that the CRA 

raised the GAAR as a primary assessing position in Satoma. These distinctions reflect a 

misreading of the Income Tax Act. They rest on errors of law and cannot stand. 

117. The chambers judge’s reasoning that this case is distinguishable from Satoma because the 

Plan had two equally important purposes (asset protection and tax reduction), and therefore 

there were no “avoidance transactions”, reflects a misreading of s. 245 of the Income Tax 

                                                 
97 Lipson at para 42. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2670/1/document.do
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Act. The chambers judge conflated the purpose of individual transactions (which is the 

relevant inquiry under the GAAR) with the purpose of the Plan as a whole. 

118. Under the GAAR, when a tax benefit results from a series of transactions, the purpose of 

each individual transaction in the series must be examined separately.98 The overall purpose 

of the series as a whole does not establish the purpose of each step in the series. The GAAR 

may apply if any one transaction in the series is an avoidance transaction, i.e., if it is 

reasonable to conclude that the particular transaction was undertaken primarily to avoid tax. 

119. This misreading of s. 245 of the Income Tax Act led the chambers judge to contrast the 

purpose of individual transactions in Satoma with the purpose of the Plan as a whole in this 

case. This is a false dichotomy. Satoma is indistinguishable on this point. 

120. Just as in this case, the taxpayer in Satoma asserted that the plan had the dual purposes of 

asset protection and tax avoidance.99 However, when the Tax Court judge examined each 

transaction in the Satoma plan separately, she found transactions whose primary purpose was 

to avoid tax; namely, the creation of a reversionary trust and the gifting of shares to the trust 

so that the trust would receive the dividends. Accordingly, the Tax Court found that the 

primary purpose for inserting the reversionary trust in the series was to engage ss. 75(2) in 

order to avoid tax. 

121. The same analysis applies to the facts of this case. If the chambers judge had examined each 

transaction in the Plan in isolation, he would have found that the following transactions had 

only a tax avoidance purpose and no asset protection purpose: 

a. the insertion of a trust in the first place (instead of simply using a holding 

company like Engage to receive dividends); 

                                                 
98 Canada Trustco Mortgage Co v Canada, 2005 SCC 54 at para 34; Copthorne Holdings Ltd v 

Canada, 2011 SCC 63 at para 40; MacKay v Canada, 2008 FCA 105 at para 21; 2763478 

Canada Inc v Canada, 2018 FCA 209 at paras 36 and 43; 1207192 Ontario Ltd v Canada, 2012 

FCA 259 at paras 17 to 20. 

99 Satoma TCC at para 13. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/35926/1/document.do
https://www.canlii.org/en/ca/fca/doc/2018/2018fca209/2018fca209.pdf
https://www.canlii.org/en/ca/fca/doc/2018/2018fca209/2018fca209.pdf
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/37605/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/37605/1/document.do
https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/231656/1/document.do
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b. the addition of Engage as a beneficiary of the Trust; 

c. the transfer of Rite-Way shares to Engage prior to their transfer to the Trust; and 

d. the Trust’s granting Engage an option to reacquire the Rite-Way shares. 

These transactions were undertaken to ensure that ss. 75(2) would apply to any dividends 

paid to the Trust, so that the dividend income would be attributed to Engage, which could 

deduct it under ss. 112(1). Those funds would then remain in the Trust until distributed to a 

beneficiary. Before doing that, Mr. Collins had the flexibility to add himself or any other 

person (except for the settlor of the Trust or the settlor’s spouse) as a beneficiary. These 

transactions have no other purpose than tax avoidance, and they are indistinguishable from 

the key transactions in Satoma. 

122. The chambers judge’s second basis for distinguishing Satoma, namely that the CRA raised 

different primary and alternative assessing positions, is equally without foundation. The fact 

that the CRA raised different assessing positions is immaterial. The order of assessing 

positions does not determine whether the Plan is aggressive tax avoidance, or whether it is 

abusive. The order of assessing positions simply reflects the analytical process of applying 

the Income Tax Act to a taxpayer’s transaction. Whether the transaction technically complies 

with the provisions of the Income Tax Act is a logically prior step to whether a transaction 

that does technically comply nonetheless results in an abuse and is subject to the GAAR. 

123. If anything, the chambers judge’s analysis leads to the absurd conclusion that the fact that the 

tax plan was technically flawed militates in favour of granting equitable relief. 

124. Finally, the chambers judge’s inference—which was based on Pallen Trust—that the CRA 

audit was spurred by the Sommerer decision and would not have been undertaken otherwise 

is equally groundless. If anything, the fact that the CRA reassessed the trust in Satoma even 

without the Sommerer argument being available (because shares were gifted, not sold, to the 

trust in Sommerer) indicates that the CRA would have challenged the Plan in this case even 

without Sommerer. This is consistent with the fact that the CRA had publicly stated, long 

before Sommerer, that the deliberate use of ss. 75(2) and 112(1) to avoid tax on dividends 
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would attract the GAAR.100 In addition, there was evidence before the chambers judge that 

the CRA had decided as early as June 2009 to apply the GAAR to “evil trust” plans,101 and 

the CRA had begun to reassess other taxpayers for similar plans prior to Sommerer even 

being decided.102 

125. In any event, whether the CRA would have audited the tax plan absent Sommerer is 

irrelevant to the rescission inquiry. 

126. The chambers judge based his exercise of discretion on these factual findings and inferences. 

Those findings and inferences were based, ultimately, on errors of law and a misreading of 

the Income Tax Act. Accordingly, the chambers judge misdirected himself on the facts and 

the law and his decision is not entitled to any deference. Similarly, the Court of Appeal failed 

to correct the underlying legal analysis and, as a result, allowed the flawed factual findings 

and inferences to stand. The Court of Appeal should have overturned those findings and re-

focused the rescission analysis on the correct questions at issue. 

E. Equitable relief is not available when there are other statutory and common law 

remedies 

1. Relief from statutory unfairness must be provided by Parliament and equity does not “fill 

in the gaps” 

127. The Court of Appeal erred in holding that there is scope for equitable relief in this case 

notwithstanding that multiple other statutory and common law remedies could be available to 

the Trust. The chambers judge recognized that these remedies were available, but attached no 

weight to them. This was an error of law. The Court of Appeal should have corrected that 

error and dismissed the petitions. 

                                                 
100 CRA Views 2006-0196231C6, supra note 16 (ABOA Tab 8). 

101 Affidavit #1 of Reynell Eugenio for Collins Family Trust at para 6 and Exhibit B (GAAR 

Case Summary 2009-06-23) (Appellant’s Record Tab 19). 

102 Brent Kern Family Trust v The Queen, 2012 TCC 358. 

https://www.canlii.org/en/ca/tcc/doc/2012/2012tcc358/2012tcc358.pdf
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128. It is a maxim of equity that “equity will not suffer a wrong without a remedy”.103 This maxim 

reflects that the role of equity is to alleviate harsh results under the common law. However, 

equity is also a remedy of last resort. Where an adequate alternate remedy exists at law, or 

where Parliament has turned its mind to the issue and has provided avenues of relief from 

unfairness under the statutory scheme, equity will not assist.104 

129. Canadian law recognizes that it is the availability of a legal remedy that has the potential to 

make a person whole that is significant, not whether the remedy is practical, efficient, or 

likely to succeed.105 Indeed, in Bramco the Ontario Court of Appeal denied equitable relief 

even though the taxpayer had already failed to obtain redress through the legal avenue 

available under the taxing statute itself. 

130. The availability of a remedy at law is significant because it signifies that the common law or 

a statute already addresses the issue of unfairness or injustice, thus displacing the traditional 

role of equity as a residual remedy. It would undermine the integrity of the common law and 

of statutory remedies to grant equitable relief notwithstanding those legal avenues. 

131. This is particularly the case in relation to unfairness flowing from a statute. As explained 

above, the purpose of equity is not to relieve a person from their statutory obligations. Relief 

from the application of a statute must come from the statute. 

132. In the case of tax obligations, Parliament has provided a range of statutory mechanisms for 

relief from the unfair application of tax laws. The Income Tax Act includes various 

provisions delegating to the Minister of National Revenue authority to relax deadlines, to 

reassess an individual on request outside the normal reassessment period in order to provide a 

refund, and to cancel penalties and interest accruing on a taxpayer’s account.106 In addition, 

the Financial Administration Act grants the Governor in Council a broad discretion to remit 

                                                 
103 John McGhee QC, Snell’s Equiy, 33rd ed (London: Thomson Reuters, 2015) at 88 (ABOA 

Tab 11). 

104 Canada Life at paras 91-92; Bramco at paras 4-8; Graymar Equipment at para 30. 

105 Canada Life at para 92; Bramco at paras 4-8; Graymar Equipment at para 30. 

106 Income Tax Act, eg, ss. 152(4.2), 164(1.5)(a), 220(3.1), and 220(3.2). 

https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb154/2014abqb154.pdf
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb154/2014abqb154.pdf
https://laws-lois.justice.gc.ca/eng/acts/I-3.3/FullText.html#s-152
https://laws-lois.justice.gc.ca/eng/acts/i-3.3/FullText.html#s-164
https://laws-lois.justice.gc.ca/eng/acts/i-3.3/FullText.html#s-220
https://laws-lois.justice.gc.ca/eng/acts/i-3.3/FullText.html#s-220
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any tax, penalty, or interest where the Governor in Council considers that collecting the tax 

or enforcing the penalty is unreasonable, unjust, or otherwise not in the public interest.107 

133. On its face, through ss. 23(2) of the Financial Administration Act, Parliament has provided a 

statutory avenue for relief from the unfair application of the Income Tax Act. This delegation 

of authority to the Governor in Council occupies the field and leaves no scope for equitable 

relief. The courts should not use equity to fill in perceived gaps in that statutory scheme. 

134. It may well be that the statutory relief from unfairness that Parliament has provided in the 

Income Tax Act and the Financial Administration Act is unlikely to assist a taxpayer who 

makes a tax planning mistake like the mistake in this case. However, this does not indicate a 

need for equity to intervene. Rather, it suggests that Parliament considers either that the 

outcome in the case of tax planning mistakes is not unfair, that the advisors who were 

mistaken are the ones who should bear responsibility for that error, or that the individual 

taxpayer must bear the ultimate risk of error. Parliament has not chosen to make the courts or 

the treasury the insurer of tax planning mistakes. 

2. The chambers judge and the Court of Appeal erred by considering the likelihood of 

obtaining an alternate remedy 

135. The adequacy of an alternate legal remedy refers not to whether the remedy is likely to be 

obtained, but rather to whether the remedy is capable of making a person whole by 

alleviating the complained-of harm.108 In deciding to grant equitable relief, the chambers 

judge acknowledged that alternate remedies could be pursued by the Trust, but accorded 

those remedies no weight because there was no evidence of how those remedies would 

operate. In so doing, the chambers judge misdirected himself by straying into implicitly 

evaluating whether an alternate remedy would be obtained. He went beyond whether the 

alternate remedy is adequate, and accordingly erred in law. The Court of Appeal ought to 

have corrected that error. 

                                                 
107 RSC 1985, c F-11. ss. 23(2). 

108 Canada Life at para 92. 

https://laws-lois.justice.gc.ca/eng/acts/F-11/page-6.html#docCont
https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
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136. In Canada Life, the Ontario Court of Appeal recognized that there are several potential 

remedies available to a taxpayer whose transactions have resulted in an unanticipated tax 

liability: 

a. an objection under the taxing statute, which disputes that the tax assessed is 

correct in fact and in law; 

b. an application for remission of taxes owing on grounds of unreasonableness or 

injustice, under the Financial Administration Act; and 

c. a legal action against the advisors who were mistaken about the application of the 

Income Tax Act in planning the transactions.109 

137. In Jean Coutu, this Court emphasized that where a taxpayer undertakes a transaction in 

reliance on advice, and later concludes that the advice was deficient, the taxpayer should 

pursue relief through a claim against the advisors, not through retroactively altering the 

transaction itself.110 

138. The law also recognizes that there will be cases where, notwithstanding the availability of 

various potential remedies, a taxpayer will not succeed in obtaining any of them. This is not a 

reason for equity to intervene and supplement the statutory framework. Rather, this reflects 

that, ultimately, there are some kinds of tax planning risk that a taxpayer cannot avoid and in 

those rare cases relief may not be available. This outcome is not unjust.111 

139. As in Canada Life, the above remedies were available to be pursued by the Trust. (In fact, the 

Trust did pursue an objection under the Income Tax Act). Any one of these remedies, if 

obtained, would make the Trust whole, either by relieving it of the unanticipated tax liability, 

or by compensating it for that cost. The presence of these potential remedies at law, 

therefore, is sufficient reason to deny equitable relief. 

                                                 
109 Canada Life at para 40. 

110 Jean Coutu at para 43. 

111 Bramco at paras 4-8. 

https://www.canlii.org/en/on/onca/doc/2018/2018onca562/2018onca562.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16280/1/document.do
https://www.canlii.org/en/on/onca/doc/1995/1995canlii745/1995canlii745.pdf
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140. The chambers judge and the Court of Appeal effectively transformed the inquiry from an 

inquiry into the adequacy of alternate remedies to an inquiry into the likelihood that an 

alternate remedy could be obtained. The chambers judge and the Court of Appeal focused on 

considerations like the process for obtaining those remedies, what position the CRA might 

take in relation to alternate relief, and whether those remedies were realistic. In doing so, the 

lower courts placed undue weight on irrelevant considerations. Their decisions are flawed 

and should be set aside. 

 

PART IV – COSTS 

141. There is no reason to depart from the general principle that costs follow the cause. Canada 

requests its costs in this Court and in the courts below. 

 

PART V – ORDER SOUGHT 

142. Canada requests that the appeal be allowed and that the judgments of the B.C. Court of 

Appeal be set aside. The petitions brought by the Collins Family Trust and the Cochran 

Family Trust should be dismissed. 

 

PART VI – SUBMISSIONS ON SENSITIVITY OF INFORMATION ON FILE 

143. Not applicable. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
 

DATED at the City of Victoria, in the Province of British Columbia, this 18th day of June, 2021. 

 

 

 

     

Michael Taylor 

Dayna Anderson 

 

Counsel for the appellant 
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