
 
 

FILE NO. 39278 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA) 

BETWEEN: 

KASRA MOHSENIPOUR 

APPELLANT 
(Respondent) 

- and - 

HER MAJESTY THE QUEEN  

RESPONDENT 
(Appellant) 

 

FACTUM OF THE APPELLANT, 
KASRA MOHSENIPOUR 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

Counsel for the Appellant, Kasra 
Mohsenipour  Agent for Counsel for the Appellant, Kasra 

Mohsenipour 
Joven Narwal  
Jonathan Salamati 
Narwal Litigation  
900 – 777 Hornby Street 
Vancouver BC V6Z 1S4 
Telephone: (604) 681-2226 
Facsimile : (604) 681-1117 
Email: jn@narwallit.com  

  

Michael J. Sobkin  
Barrister & Solicitor  
331 Somerset Street West 
Ottawa ON K2P 0J8  
Telephone: (613) 282-1712 
Facsimile: (613) 288-2896 
Email: msobskin@sympatico.ca  

   
Counsel for the Respondent, Her Majesty the 
Queen 

 Agent for Counsel for the Respondent, 
Her Majesty the Queen  

Lara Vizsolyi & Janet Dickie 
Ministry of Attorney General  
Criminal Appeals and Special Prosecutions 
#1301 – 865 Hornby Street 
Vancouver BC V6Z 2G3 
Telephone: (604) 660-3093 
Facsimile: (604) 660-2636 
Email: lara.vizsolyi@gov.bc.ca 
 

 Robert E. Houston, QC 
Gowling WLG (Canada) LLP 
2600 – 160 Elgin Street 
Ottawa ON K1P 1C3 
Telephone: (613) 233-1781  
Facsimile: (613) 563-9869 
Email: Robert.houston@gowlingwlg.com 

mailto:jn@narwallit.com
mailto:msobskin@sympatico.ca


i 
 

TABLE OF CONTENTS 

 
PART I – OVERVIEW AND STATEMENT OF FACTS ........................................................ 1 

I. Overview ............................................................................................................................... 1 

II. Statement of Facts and Judicial History ................................................................................ 2 

PART II – STATEMENT OF ISSUES ....................................................................................... 2 

PART III – STATEMENT OF ARGUMENT............................................................................ 3 
I. An Appeal to this Court is Available as of Right .................................................................. 3 

II. Suspended Declarations of Invalidity Cannot be Pre-Empted by Remedial Legislation ...... 5 

A. An Unconstitutional Law Fails by Operation of Section 52 of the Constitution Act, 
1982 ................................................................................................................................ 5 

B. The Emergence and Operation of Suspended Declarations .......................................... 7 
III. The Effect of the Court’s Suspended Declaration of Invalidity in Bedford  

on the Appellant .................................................................................................................. 10 

IV. Errors in the Court of Appeal’s Approach .......................................................................... 11 

A. The Court of Appeal Erred in Concluding that Corrective Legislation Pre-Empts a 
Declaration of Invalidity .............................................................................................. 11 

B. The Court of Appeal Erred in its Interpretation of Bilodeau ....................................... 15 
V. The Deliberate and Prudent Approach Achieves a Proper Balance Between Competing 

Legal Rights and Objectives ................................................................................................ 18 

A. The Approach Respects the Rule of Law and Constitutionalism.................................. 18 
B. The Approach is Consistent with the Object of Suspended Declarations .................... 19 

VI. The Proper Remedy is to Quash the Counts ........................................................................ 21 
PART IV – COSTS ..................................................................................................................... 21 

PART V – ORDER SOUGHT ................................................................................................... 21 

PART VI – SUBMISSIONS ON IMPACT OF PUBLICATION BAN ................................. 21 

PART VII – TABLE OF AUTHORITIES ............................................................................... 22 
 

 



1 

PART I – OVERVIEW AND STATEMENT OF FACTS 
I. Overview 

1. This appeal concerns how a law found by this Court to possess a fatal constitutional flaw 

may operate in light of a suspended declaration of invalidity. Section 52(1) of the Constitution Act, 

1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 conferred to this Court not only 

the power to set aside unconstitutional laws, but a duty to do so: R. v. Big M Drug Mart Ltd., 

[1985] 1 S.C.R. 295, at 353. In principle, the invalidity of an unconstitutional law does not arise 

from a declaration of this Court, but by the operation of s. 52(1) of the Constitution itself; the clear 

language of this section suggests that declarations of invalidity must be given immediate and 

retroactive effect. This Court has ruled, however, that at times it will be appropriate to suspend the 

effect of a declaration of invalidity, or to make the effect of a declaration prospective rather than 

retrospective. Following from these principles, the Appellant takes a straightforward and 

conventional position: a declaration of invalidity will immediately render a law void ab initio 

unless this Court expresses a contrary intention. As a result, when this Court suspends a declaration 

of invalidity but is silent as to whether the declaration is prospective or retrospective, the 

declaration is presumed to have a delayed retroactive effect. Once the suspension period expires, 

the law is nullified from the outset and can no longer have any effect.  

2. Applying this logic, once the suspension has lapsed and the retroactive declaration of 

invalidity has come into effect, one cannot be charged of a crime pursuant to the unconstitutional 

law. Due to the retroactive effect of the declaration, this is the case even if the alleged misconduct 

occurred prior to the declaration coming into force. One cannot be charged under a law that has 

been rendered void ab initio. This was the reasoning applied by the Trial Judge in this matter, who 

quashed two Counts of living off the avails of prostitution under s. 212(1)(j) of the Criminal Code, 

R.S.C. 1985, c. C-46 [Cr. C.] against the Appellant, as the Counts were laid after this Court’s 

declaration of invalidity in Canada (Attorney General) v. Bedford, 2013 SCC 72 [Bedford], 

rendering the section unconstitutional, came into effect (Trial Reasons, at paras. 318-380). 

3.  The Respondent, however, takes a different view. The Respondent suggests, and the Court 

of Appeal accepted (per Bennett J.A.) in reasons indexed at R. v. Mohsenipour, 2020 BCCA 160, 

that if Parliament or the legislature repeals and replaces an unconstitutional law before the 

http://canlii.ca/t/ldsx
http://canlii.ca/t/ldsx
http://canlii.ca/t/1fv2b
http://canlii.ca/t/1fv2b
http://canlii.ca/t/54cpx
http://canlii.ca/t/54cpx
http://canlii.ca/t/g2f56
http://canlii.ca/t/j84v7
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suspension of a declaration of invalidity expires, “the declaration of invalidity never [comes] into 

effect to render the provision a nullity ab initio” (C.A. Reasons, at para 91). The Court of Appeal 

held that, as Parliament proclaimed legislation that replaced the laws found unconstitutional in 

Bedford, and did so during the suspension period, the retroactive effect of the declaration was pre-

empted. It held that the Trial Judge erred in quashing Counts 6 and 13, laid pursuant to s. 212(1)(j), 

and entered convictions (at paras. 91-92). 

4. The Appellant respectfully submits that the Court of Appeal erred. In the Appellant’s 

submission, this Court’s approach to s. 52(1) does not support the view that a declaration of 

invalidity can be pre-empted by an act of the legislature. The passage of remedial legislation has 

no bearing on whether a declaration of invalidity comes into force or whether it is prospective or 

retroactive in nature. That is a decision for this Court, not the legislative branch. 

II. Statement of Facts and Judicial History 

5. The Appellant adopts the statement of facts of the co-Appellant Albashir with respect to 

the facts and judicial history. 

PART II – STATEMENT OF ISSUES 
6. The issues on this appeal concern whether an appeal is available as of right, and whether 

remedial legislation enacted while a declaration of invalidity is suspended can pre-empt the 

operation of that declaration. The Appellant submits that: 

1. An order quashing certain counts on an indictment because they are 

unconstitutional is tantamount to an acquittal as understood in s. 691(2)(b) Cr. C. 

giving the Appellant an appeal to this Court as of right; 

2. Suspended declarations of invalidity should be presumed to have a delayed 

retroactive effect, and the passage of remedial legislation enacted within the period 

of suspension has no bearing on the onset or effect of the declaration; 

3. The presumption of delayed retroactive effect achieves an appropriate balance 

between competing legal objectives; 

4. The proper remedy in this case is to quash the counts. 

http://canlii.ca/t/g2f56
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PART III – STATEMENT OF ARGUMENT 
I. An Appeal to this Court is Available as of Right 

7. The parties were invited by the direction of Justice Moldaver to provide written 

submissions addressing this Court’s jurisdiction to hear this appeal as of right, in particular, 

whether an order quashing certain counts on an indictment because they are unconstitutional is 

tantamount to an acquittal as required by s. 691(2)(b) Cr. C.. 

8. In R. v. Jewitt, [1985] 2 S.C.R. 128, this Court addressed a similar matter. In that case, the 

Crown sought an appeal from a judicially entered stay of proceedings to the Court of Appeal 

pursuant to s. 605(1)(a) [now s. 671(1)(a)] Cr. C., which permitted the Crown to appeal as of right 

against a judgment or verdict of acquittal. 

9. The principle concern was whether the judicially entered stay of proceedings was 

tantamount to an acquittal, which Dickson C.J.C., writing for this Court, answered in the 

affirmative (at 146-147). This Court also canvassed the jurisprudence with respect to whether the 

quashing of an indictment was tantamount to an acquittal, and held that it was. Citing this Court’s 

rulings in Lattoni and Corbo v. The Queen, [1958] S.C.R. 603, R. v. Sheets, [1971] S.C.R. 614, 

and Cheyenne Realty Ltd. v. Thompson, [1975] 1 S.C.R. 87, this Court found that a judgment 

quashing an indictment on the ground that a count was a nullity or not known to law, and the 

accused could not be properly charged with the offence as a matter of law, is tantamount to an 

acquittal from which the Crown is entitled to appeal (at 138-141). Dickson C.J.C. endorsed an 

approach that prioritized substance over form and concluded (at 141): 

      From this review, it can be concluded that quashing an indictment is tantamount 
to an acquittal where (a) the decision to quash is not based on defects in the 
indictment or technical procedural irregularities; and (b) the decision is a final 
decision resting on a question of law alone, such that if the accused were charged 
subsequently with the same offence he or she could plead autrefois acquit. 

10. Applying this logic, it is submitted that the Appellant is similarly entitled to appeal as of 

right. A comparison of the language in s. 605(1)(a) Cr. C. as it was when this Court rendered its 

judgment in Jewitt and s. 691(2)(b) Cr. C. demonstrates the reasoning in Jewitt applies in the 

context of the Appellant’s case: 

http://canlii.ca/t/1ftxr
http://canlii.ca/t/22wm7
http://canlii.ca/t/1xd4c
http://canlii.ca/t/1twx9
http://canlii.ca/t/1ftxr
http://canlii.ca/t/1ftxr
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605. 

(1) Right of Attorney General to appeal 

The Attorney General or counsel 
instructed by him for the purpose may 
appeal to the court of appeal  

(a) against a judgment or verdict of 
acquittal of a trial court in proceedings by 
indictment on any ground of appeal that 
involves a question of law alone… 

691. 

(2) Appeal where acquittal set aside 

A person who is acquitted of an indictable 
offence other than by reason of a verdict 
of not criminally responsible on account 
of mental disorder and whose acquittal is 
set aside by the court of appeal may 
appeal to the Supreme Court of Canada 

(b) on any question of law, if the Court of 
Appeal enters a verdict of guilty against 
the person… 

[Emphasis added.] 

11. Furthermore, the Appellant submits that, in overturning the Trial Judge’s quashing of the 

Counts and entering convictions, the Court of Appeal’s order was tantamount to entering a verdict 

of guilty. Two recent decisions of this Court demonstrate that the phrase “enter a verdict of guilty” 

in s. 691(2)(b) should be read in a purposive manner that is consistent with the purpose of the 

provision. In R. v. Li, 2020 SCC 12, Martin J. for this Court held that the phrase “enters a verdict 

of guilty” includes an order that “sets aside a permanent stay where that order is tantamount to 

entering a verdict of guilty, thus securing the purpose of this provision, which is to ensure that an 

accused person has one level of appeal to raise a question of law arising from their conviction” 

(Li, at para. 1, emphasis added, citations omitted). In coming to that conclusion, this Court cited 

R. v. Magoon, 2018 SCC 14, where Abella and Moldaver JJ. for this Court held that a substituted 

verdict of guilty by a Court of Appeal provided the appellant in that case with an appeal as of right 

on questions of law arising from the substituted verdict (at para. 38). 

12. The learned Trial Judge in this matter quashed Counts 6 and 13 of the indictment as the 

offence was “invalid” (Trial Reasons, at para. 350), “non-existent” (Trial Reasons, at para. 356), 

and therefore could not ground a charge. In other words, the Counts of the indictment were quashed 

as they were nullities not known to law. The decision to quash the counts was not based on defects 

in the indictment or technical irregularities, and the decision was a final one – had the trial judge’s 

holding not been overturned by the Court of Appeal, the Appellant could not be charged again for 

the same offence. Applying the logic in Jewitt, the quashing of Counts 6 and 13 was tantamount 

http://canlii.ca/t/j8dwr
http://canlii.ca/t/hrgcj
http://canlii.ca/t/1ftxr
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to an acquittal, and given the Court of Appeal thereafter entered convictions on these Counts, 

which per Li and Magoon is tantamount to entering a verdict of guilty, the Appellant submits he 

may appeal to this Court as of right, pursuant to s. 691(2)(b) Cr. C.. 

II. Suspended Declarations of Invalidity Cannot be Pre-Empted by Remedial Legislation 

A. An Unconstitutional Law Fails by Operation of Section 52 of the Constitution 
Act, 1982 

13. Section 52(1) of the Constitution Act, 1982 is clear and unequivocal. The traditional view 

of s. 52(1) has been that a law declared unconstitutional by this Court is nullified from the outset, 

since the legislature never had the authority to draft the law in the first place. As Lebel and 

Rothstein JJ. describe in Canada (Attorney General) v. Hislop, 2007 SCC 10 [Hislop] at para 83: 

[83]      This Court has applied in many cases the "declaratory approach" to 
constitutional remedies, which implies that s. 52(1) remedies are often given 
retroactive effect. See, for example, Martin v. Nova Scotia (Workers' 
Compensation Board), [2003] 2 S.C.R. 504, 2003 SCC 54 (S.C.C.), at para. 28, 
Gonthier J. On this view, s. 52(1) remedies are deemed to be fully retroactive 
because the legislature never had the authority to enact an unconstitutional law. In 
the words of Professor Hogg, a declaration of constitutional invalidity "involves the 
nullification of the law from the outset" (P. W. Hogg, Constitutional Law of Canada 
(loose-leaf ed.), vol. 2, at p. 55-2 (emphasis added). If the law was invalid from the 
outset, then any government action taken pursuant to that law is also invalid, and 
consequently, those affected by it have a right to redress which reaches back into 
the past. 

 [Emphasis in original.] 

(See also: Robert Leckey, “The Harms of Remedial Discretion” (2016) 14:3 NYU Inti. J. Cont. L. 
584, at 586). 

14. A plain reading of s. 52(1) lends itself to this view; the use of the present tense in the section 

suggests that the invalidity of a law found ultra vires the Constitution should take immediate effect. 

Immediate invalidity was standard practice for more than 100 years after Confederation and was 

the exclusive approach used by this Court prior to Re Manitoba Language Rights, [1985] 1 S.C.R. 

721: Brian Bird, “The Judicial Notwithstanding Clause: Suspended Declarations of Invalidity” 

(2019) 42 Man. L.J. 23, at 26; Grant R Hoole, “Proportionality as a Remedial Principle: A 

Framework for Suspended Declarations of Invalidity” (2011) 49:1 Alta. L. Rev. 107 at p. 110. As 

Gonthier J observed in Nova Scotia (Workers’ Compensation Board) v. Martin; Nova Scotia 

(Workers’ Compensation Board) v. Laseur, 2003 SCC 54 [Martin], s. 52(1) does not only operate 

http://canlii.ca/t/j8dwr
http://canlii.ca/t/hrgcj
http://canlii.ca/t/ldsx
http://canlii.ca/t/1qp29
http://canlii.ca/t/1ftz1
http://canlii.ca/t/1ftz1
http://www.canlii.org/t/293f
http://www.canlii.org/t/293f
http://canlii.ca/t/50dn
http://canlii.ca/t/50dn
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immediately and retroactively to invalidate a constitutionally infirm law, the section does not 

require a declaration from this Court in order for a law to become invalid – rather, an 

unconstitutional law’s invalidity stems from the operation of s. 52(1) itself, independent of judicial 

decisions (at para. 28): 

[28]      First, and most importantly, the Constitution is, under s. 52(1) of 
the Constitution Act, 1982, "the supreme law of Canada, and any law that is 
inconsistent with the provisions of the Constitution is, to the extent of the 
inconsistency, of no force or effect." The invalidity of a legislative provision 
inconsistent with the Charter does not arise from the fact of its being declared 
unconstitutional by a court, but from the operation of s. 52(1). Thus, in principle, 
such a provision is invalid from the moment it is enacted, and a judicial declaration 
to this effect is but one remedy amongst others to protect those whom it adversely 
affects. In that sense, by virtue of s. 52(1), the question of constitutional validity 
inheres in every legislative enactment. Courts may not apply invalid laws, and the 
same obligation applies to every level and branch of government, including the 
administrative organs of the state. Obviously, it cannot be the case that every 
government official has to consider and decide for herself the constitutional validity 
of every provision she is called upon to apply. If, however, she is endowed with the 
power to consider questions of law relating to a provision, that power will normally 
extend to assessing the constitutional validity of that provision. This is because the 
consistency of a provision with the Constitution is a question of law arising under 
that provision. It is, indeed, the most fundamental question of law one could 
conceive, as it will determine whether the enactment is in fact valid law, and thus 
whether it ought to be interpreted and applied as such or disregarded. 

15. Five years later in R. v. Ferguson, 2008 SCC 6, McLachlin C.J.C. for a unanimous Court 

also affirmed that s. 52(1) operates independently of judicial decisions, and that it acts to 

“effectively remove[]” an unconstitutional law “from the statute books” or, in other words, render 

it void ab initio (at paras. 35 and 65): 

[35]      Two remedial provisions govern remedies for Charter violations: ss. 24(1) 
of the Charter and s. 52(1) of the Constitution Act, 1982. Section 24(1) confers on 
judges a wide discretion to grant appropriate remedies in response 
to Charter violations: 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, 
have been infringed or denied may apply to a court of competent jurisdiction 
to obtain such remedy as the court considers appropriate and just in the 
circumstances. 

Section 24(1) has generally been seen — at least until now — as providing a case-
by-case remedy for unconstitutional acts of government agents operating under 
lawful schemes whose constitutionality is not challenged. The other remedy 

http://canlii.ca/t/1vv90
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section, s. 52(1) of the Constitution Act, 1982, confers no discretion on judges. It 
simply provides that laws that are inconsistent with the Charter are of no force and 
effect to the extent of the inconsistency: 

52. (1) The Constitution of Canada is the supreme law of Canada, and any 
law that is inconsistent with the provisions of the Constitution is, to the 
extent of the inconsistency, of no force or effect. 

When a litigant claims that a law violates the Charter, and a court rules or 
"declares" that it does, the effect of s. 52(1) is to render the law null and void. It is 
common to describe this as the court "striking down" the law. In fact, when a court 
"strikes down" a law, the law has failed by operation of s. 52 of the Constitution 
Act, 1982. 

[…] 

[65]      The presence of s. 52(1) with its mandatory wording suggests an intention 
of the framers of the Charter that unconstitutional laws are deprived of effect to the 
extent of their inconsistency, not left on the books subject to discretionary case-by-
case remedies: see Osborne, per Wilson J. In cases where the requirements for 
severance or reading in are met, it may be possible to remedy the inconsistency 
judicially instead of striking down the impugned legislation as a 
whole: Vriend; Sharpe. Where this is not possible — as in the case of an 
unconstitutional mandatory minimum sentence — the unconstitutional provision 
must be struck down. The ball is thrown back into Parliament's court, to revise the 
law, should it choose to do so, so that it no longer produces unconstitutional effects. 
In either case, the remedy is a s. 52 remedy that renders the unconstitutional 
provision of no force or effect to the extent of its inconsistency. To the extent that 
the law is unconstitutional, it is not merely inapplicable for the purposes of the case 
at hand. It is null and void, and is effectively removed from the statute books. 

[Emphasis added.] 

16. Therefore, in light of this Court’s jurisprudence and the plain wording of s. 52(1) of the 

Constitution Act, 1982, any analysis of s. 52(1) remedies must begin from the premise that laws 

inconsistent with the Constitution of Canada are immediately rendered void ab initio. 

B. The Emergence and Operation of Suspended Declarations 

17. Suspended declarations are, as this Court held in Reference re Remuneration of Judges of 

the Provincial Court (P.E.I.), [1997] 3 S.C.R. 3 [the “Provincial Court Judges Case”], a “remedial 

innovation” that was developed “notwithstanding the express terms of s. 52(1) of the Constitution 

Act, 1982, that unconstitutional laws are ‘of no force or effect’, a provision that suggests that 

declarations of invalidity can only be given immediate effect” (at para. 99, per Lamer C.J.C.). As 

with so many innovations, the suspended declaration was created at a time of crisis. In Re Manitoba 

http://canlii.ca/t/ldsx
http://canlii.ca/t/1fqzp
http://canlii.ca/t/1fqzp
http://canlii.ca/t/1ftz1
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Language Rights, this Court held that Manitoba had failed to adhere to its constitutional duty to 

enact all its laws in both English and French. As a result, an immediate declaration of invalidity 

would have meant that nearly every law passed in the province since 1890 would be void ab initio 

(at 747). The effect of an immediate declaration of invalidity, as had been this Court’s practice up 

until that point, would have been considerable. Not only would many previously regulated parts 

of daily life suddenly be unregulated, but fundamental institutions such as Manitoba’s courts 

would be left to operate without legal authority – even the composition of the Manitoba Legislative 

Assembly was in question (at 749). In order to avoid “chaos and anarchy”, and to uphold the rule 

of law which “requires the creation and maintenance of an actual order of positive laws which 

preserves and embodies the more general principle of normative order,” this Court held that it was 

necessary to suspend its declaration of invalidity (at 749 and 754). 

18. Given that s. 52(1) operates independently of judicial decisions to immediately render laws 

void ab initio, this Court has, beginning with Re Manitoba Language Rights, understandably taken 

a deliberate and prudent approach when it has sought to deviate from this default position. 

Therefore, in Re Manitoba Language Rights this Court used express language to make it clear that 

its declaration of invalidity would not take immediate effect, and further did not interfere with the 

retroactive nature of s. 52(1) by holding that the unconstitutional laws were always of no force or 

effect (at 767): 

      To summarize, the legal situation in the province of Manitoba is as follows: All 
unilingually enacted Acts of the Manitoba legislature are, and always have been, 
invalid and of no force or effect. 

      All Acts of the Manitoba legislature which would currently be valid and of force 
and effect, were it not for their constitutional defect, are deemed temporarily valid 
and effective from the date of this judgment to the expiry of the minimum period 
necessary for translation, re-enactment, printing and publishing. Rights, obligations 
and any other effects which have arisen under these current laws by virtue of 
reliance on acts of public officials, or on the assumed legal validity of public or 
private bodies corporate, are enforceable and forever beyond challenge under the 
de facto doctrine. The same is true of those rights, obligations and other effects 
which have arisen under current laws and are saved by doctrines such as res judicata 
and mistake of law. 

[Emphasis added.] 

http://canlii.ca/t/1ftz1
http://canlii.ca/t/1ftz1
http://canlii.ca/t/1ftz1
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19. Given that Manitoba’s unilingual legislation was void ab initio and only temporarily given 

effect, the Manitoba legislature passed legislation that deemed the replacement laws to be 

retroactive in order to avoid the creation of a legal vacuum: The Re-enacted Statutes of Manitoba, 

1988, S.M. 1988-89 c. 1, s. 8. Thus from the beginning, a suspended declaration merely suspended 

the onset of the declaration but, without express language to the contrary, it did not alter its 

retroactive effect nor open the door for the declaration to be suspended indefinitely. 

20. Several years later in Schachter v. Canada, [1992] 2 S.C.R. 679, Lamer C.J.C. signaled the 

need for a thoughtful approach to suspended declarations, noting that (at 716): 

A delayed declaration is a serious matter from the point of view of the 
enforcement of the Charter. A delayed declaration allows a state of affairs which 
has been found to violate standards embodied in the Charter to persist for a time 
despite the violation. There may be good pragmatic reasons to allow this in 
particular cases. However, reading in is much preferable where it is appropriate, 
since it immediately reconciles the legislation in question with the requirements of 
the Charter. 

21. Consistent with the deliberate and prudent approach taken in Re Manitoba Language 

Rights, Lamer C.J.C. held that suspended declarations do allow an unconstitutional state of affairs 

to persist “for a time”, however also indicated that suspended declarations merely “delay the 

application of a declaration of a nullity”: Schachter, at 716-717. Further, this Court held that “[a] 

court may strike down legislation or a legislative provision but suspend the effect of that 

declaration until Parliament or the provincial legislature has had an opportunity to fill the void” 

(at 715, emphasis added). These statements allow a number of important conclusions to be drawn. 

First and most importantly, the unconstitutional state of affairs does eventually come to an end. 

For this to be the case, the declaration must presumably be retroactive; otherwise the law will be 

valid for the period up until it is declared unconstitutional, which may allow it to have 

unconstitutional effects in the future. Second, this Court held that the effect of a declaration will 

only be suspended until the legislature has had an opportunity to act – this opportunity being the 

finite suspension period. Therefore, while a suspended declaration will prevent an immediate legal 

vacuum, it is ultimately up to the legislature to fill the void created by the declaration of invalidity’s 

effect. 

https://web2.gov.mb.ca/laws/statutes/1988-89/c00188-89e.php#8
https://web2.gov.mb.ca/laws/statutes/1988-89/c00188-89e.php#8
http://canlii.ca/t/1fs9l
http://canlii.ca/t/1ftz1
http://canlii.ca/t/1ftz1
http://canlii.ca/t/1fs9l
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22. As noted earlier, the deliberate and prudent approach to s. 52(1) remedies requires explicit 

language to make a declaration prospective rather than retroactive, and this was the approach taken 

in Reference re Remuneration of Judges of the Provincial Court (P.E.I.), [1998] 1 S.C.R. 3 [P.E.I. 

Judges]. In the Provincial Court Judges Case, this Court had issued several declarations 

invalidating statutes or actions that impinged upon the security of tenure, financial security, or 

independence of the provincial courts of Alberta and Manitoba, and gave an advisory opinion on 

similar issues regarding the provincial court of Prince Edward Island (P.E. I. Judges, at para. 1). 

One aspect of this ruling was the requirement of an independent, objective, and effective process 

for judicial remuneration. In order to prevent a disruption in the administration of justice, the Court 

suspended this requirement for one year, after which “the judicial compensation requirement will 

apply prospectively” (at paras. 17-18). It is notable that, although this requirement was suspended, 

the Court did not see the suspension as implying, in and of itself, that the requirement would be 

prospective – this needed to be explicitly stated (at paras. 17-19). Furthermore, in keeping with the 

deliberate and prudent approach to s. 52(1), the Court was very clear as to which aspects of its 

ruling would apply prospectively, characterizing prospective rulings as “rare” (at para. 20).  

III. The Effect of the Court’s Suspended Declaration of Invalidity in Bedford on the 
Appellant 

23. In Bedford, this Court held that s. 212(1)(j) and other sections of the Cr. C. relating to 

prostitution suffered from constitutional infirmities that violated the Charter (at para. 165). 

Considering all of the interests at stake, McLachlin C.J.C. for this Court held that the declaration 

of invalidity should be suspended for a period of one year (at para. 169). In coming to that 

conclusion, an analysis of this Court’s language reveals concern with the effects of an immediate 

declaration of invalidity (at para. 167): 

[167]  On the one hand, immediate invalidity would leave prostitution totally 
unregulated while Parliament grapples with the complex and sensitive problem of 
how to deal with it. How prostitution is regulated is a matter of great public concern, 
and few countries leave it entirely unregulated. Whether immediate invalidity 
would pose a danger to the public or imperil the rule of law (the factors for 
suspension referred to in Schachter v. Canada, [1992] 2 S.C.R. 679) may be subject 
to debate. However, it is clear that moving abruptly from a situation where 
prostitution is regulated to a situation where it is entirely unregulated would be a 
matter of great concern to many Canadians. 

[Emphasis added.] 
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24. This Court did not, however, use express language indicating that the declaration would 

only apply prospectively, as it did in P.E.I. Judges, nor did it use any language that suggested the 

Court’s declaration could be pre-empted by an act of Parliament. In keeping with the deliberate 

and prudent approach, the declaration of invalidity in Bedford thus provided Parliament with the 

opportunity to act by maintaining an unconstitutional state of affairs to persist for a finite period 

of time, but not indefinitely. Therefore, when the period of temporary enforceability expired on 

December 20, 2014, the constitutionally infirm laws became void ab initio, or to borrow 

McLachlin C.J.C.’s terminology in Ferguson, they were struck from the statute books. 

25. Therefore, when the declaration of invalidity came into effect, s. 212(1)(j) was rendered 

void ab initio. As the Trial Judge concluded, at this point nothing remained of s. 212(1)(j), and it 

could not, therefore, ground a valid charge against the Appellant (Trial Reasons, at para. 356). The 

Trial Judge was therefore correct in quashing the counts against the Appellant which were 

purportedly laid under s. 212(1)(j) (Trial Reasons, at paras. 380-381).  

IV. Errors in the Court of Appeal’s Approach 

A. The Court of Appeal Erred in Concluding that Corrective Legislation Pre-
Empts a Declaration of Invalidity 

26. The Court of Appeal (per Bennett J.A.) in this matter correctly held that, absent explicit 

language providing otherwise, a suspended declaration of invalidity will have a retroactive effect 

(at para. 76); however, the Court then erred by holding that this retroactive effect could be “pre-

empted by the passing of remedial legislation” (at para. 90). Such an approach fails to appreciate 

the supremacy of s. 52(1) and the operation of its mandatory language; further, it is contrary to this 

Court’s approach to s. 52(1), as demonstrated by the jurisprudence discussed above. 

27. The Court of Appeal cited para. 92 of Hislop for the proposition that the enactment of 

legislation during the suspension of a declaration of invalidity pre-empts the onset of the 

declaration (at paras. 79-80 and 90-91). Paragraph 92 of Hislop, as quoted by the Court of Appeal 

at para. 79, is reproduced below for reference: 

[79]     I reproduce para. 92 from Hislop: 

Although if the legislature fails to comply with the Court's order within the period 
of suspension, the Court's declaration would apply retroactively, the purpose of a 
suspended declaration of invalidity can be to facilitate the legislature's function in 
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crafting a prospective remedy. The temporal delay in striking down the law also 
has the effect of extending the life of an unconstitutional law. In such cases, to 
allow the claimants to recover concurrent retroactive relief would be at cross-
purposes with the Court's decision to grant a suspended declaration of invalidity: 
Schachter, at p. 720. 

[Emphasis added.] 

28. At the outset, something must be said about the notion that a delay in striking down an 

unconstitutional law has the effect of extending the life of that law. A suspended declaration will 

do this by definition, as the law will be temporarily enforceable for a time. However, this does not 

mean that the law is truly valid, or that it will not become void ab initio at a later date. As the Court 

of Appeal itself accepts, nullification at the outset will occur where no law is drafted to stand in 

the constitutionally-invalid law’s place (C.A. Reasons, at para. 80). This is also the case where the 

legislature does pass a remedial law at a later date. This was, for example, what occurred in Re 

Manitoba Language Rights, where this Court explicitly declared Manitoba’s unilingual laws void 

ab initio, but held them to be temporarily enforceable. Therefore, when the period of enforceability 

ended, the laws became void from the date they were enacted, despite the fact that Manitoba passed 

remedial laws. Parenthetically, as the re-enacted statutes of Manitoba were retroactive in their 

effect, there was no resulting legal vacuum. 

29. Perhaps more importantly, the Court of Appeal erred in interpreting the proposition in para. 

92 of Hislop (that, if the legislature does not comply with the Court’s order within the suspension 

period, then the declaration does apply retroactively) to also mean that if the legislature does 

comply with the Court’s order within the suspension period then the declaration does not apply 

retroactively. By inferring the inverse from the original statement and denying the “if” clause of 

the conditional premise, the Court of Appeal erroneously denied the antecedent. As demonstrated 

by Re Manitoba Language Rights and this Court’s language in cases such as Schachter and Martin, 

a suspended declaration does not only come into effect and apply retroactively if the legislature 

does not act; it will also do so at the end of the suspension period. 

30. The Court of Appeal’s reasoning is also flawed as it conflates the retroactive effect of a 

declaration with the suspension of a declaration. These two things are not one and the same. As 

clarified by Bastarache J. in his concurrence in Hislop, cited in part by the Court of Appeal (C.A. 
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Reasons, at para. 76), the question of whether to suspend a declaration and whether a declaration’s 

effect should be retroactive are entirely distinct (at para. 161): 

[161]  First, the question of whether to deny a retroactive remedy is different from 
deciding whether to grant a suspended declaration of invalidity; the same 
considerations do not apply to both. The latter will be a valid measure when a 
declaration of invalidity would pose a danger to the public, threaten the rule of law, 
or deprive deserving persons of benefits without thereby benefiting the individual 
whose rights had been violated (Schachter v. Canada, [1992] 2 S.C.R. 679 (S.C.C.), 
at p. 719). A suspended declaration of invalidity is ultimately only a temporary limit 
on retroactivity; it does not determine whether governments are entitled to deny 
retroactive relief to the claimants in acting to cure the constitutional defect. 
Reasonable reliance, good faith, fairness to litigants and Parliament's role will be 
appropriate to consider when courts are confronted with the question of what 
remedy the claimant is entitled to. This will occur, for example, when deciding 
whether a remedy of "reading in" should apply retroactively or whether a legislative 
provision enacted in response to a declaration of invalidity which limits retroactive 
relief should be read down or severed. 

[Emphasis added.] 

31. In further contrast to the Court of Appeal’s reasons, Bastarache J. held that suspended 

declarations are only a temporary limit on retroactivity, not a permanent one (at para. 159): 

[159]      However, the normal retroactive effect of judgments may need to be 
tempered in certain circumstances in order to protect other legitimate interests (see 
Choudhry and Roach, at pp. 209-11). The use of transition periods and suspended 
declarations of invalidity are accepted ways of temporarily limiting the retroactive 
effect of constitutional remedies in order to prevent legal vacuums and introduce 
new procedural requirements. They are not evidence of the Court operating outside 
of the Blackstonian paradigm, but rather a recognition that in certain circumstances 
other legitimate interests may require retroactivity to be limited. 

32. In addition to the above, Bastarache J. also reiterated this Court’s holding in Martin, that 

the invalidity of a law occurs by virtue of the operation of s. 52(1), independent of judicial 

decisions, reaffirming that declarations of invalidity are retroactive by default (at paras. 138-140): 

[138]      It is important to be clear about the nature and reasons for retroactive 
constitutional remedies. The general and well-established rule is that remedies for 
constitutional violations apply retroactively (S. Choudhry and K. Roach, "Putting 
the Past Behind Us? Prospective Judicial and Legislative Constitutional Remedies" 
(2003), 21 S.C.L.R. (2d) 205, at p. 211). The basis for general retroactivity is not 
Blackstone's declaratory theory, but the Constitution itself. Section 52(1) of 
the Constitution Act, 1982 establishes that any law which is inconsistent with the 

http://canlii.ca/t/50dn
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Constitution of Canada "is, to the extent of the inconsistency, of no force or 
effect". The Constitution exists independently of judicial decisions and, as such, 
any law which is inconsistent with it is invalidated from the moment the law came 
into effect. Gonthier J. explained this principle clearly in Martin v. Nova Scotia 
(Workers' Compensation Board), [2003] 2 S.C.R. 504, 2003 SCC 54 (S.C.C.), at 
para. 28: 

The invalidity of a legislative provision inconsistent with the Charter does 
not arise from the fact of its being declared unconstitutional by a court, but 
from the operation of s. 52(1). Thus, in principle, such a provision is invalid 
from the moment it is enacted, and a judicial declaration to this effect is but 
one remedy amongst others to protect those whom it adversely affects. In 
that sense, by virtue of s. 52(1), the question of constitutional validity 
inheres in every legislative enactment. [Emphasis added.] 

(See also P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 2, at p. 
55-2; K. Roach, Constitutional Remedies in Canada (loose-leaf ed.), at para. 
14.920.) 

[139]      This rule applies equally in the context of the Charter. Laws which 
violate Charter guarantees are invalid from the date that the provisions of 
the Charter came into force: Jim Pattison Industries Ltd. v. R. (1985), [1984] 2 F.C. 
954 (Fed. T.D.), at p. 957; Davidson v. Davidson Estate (1986), 33 D.L.R. (4th) 
161 (B.C. C.A.), at p. 170, leave to appeal refused, (1987), 44 D.L.R. (4th) vii 
(note) (S.C.C.); Rath v. Kemp (1996), 46 Alta. L.R. (3d) 1 (Alta. C.A.), at para. 25. 
In the case of a violation of s. 15, this would mean that, in theory, a law which 
violates the Charter would be invalid as of April 17, 1985 or the date of its 
adoption, if later. 

[140]      The general norm of retroactivity has been reaffirmed many times by this 
Court. In Reference re Language Rights Under s. 23 of Manitoba Act, 1870 & s. 
133 of Constitution Act, 1867, [1985] 1 S.C.R. 721 (S.C.C.), the finding that the 
Province of Manitoba has been constitutionally required since 1890 to enact its laws 
both in English and in French applied not only for the future, but also retroactively 
to all of its laws that had been enacted in English only since 1890. The declaration 
of invalidity was suspended in order to preserve the rule of law, but there was no 
doubt that a finding of unconstitutionality applied retroactively. In Miron v. Trudel, 
[1995] 2 S.C.R. 418 (S.C.C.), a violation of s. 15(1) of the Charter was cured by 
reading the excluded group into the legislation, a remedy that applied retroactively. 
In R. v. Nguyen, [1990] 2 S.C.R. 906 (S.C.C.), the Court severed an offending 
portion of the Criminal Code, R.S.C. 1985, c. C-46, and ordered a new trial on the 
basis of the provision as amended even though, strictly speaking, it was not the law 
of the land when the alleged crime had been committed. These cases are only 
examples, but they confirm that retroactivity of a constitutional remedy granted 
under s. 52(1) is the norm in our constitutional jurisprudence, not the exception. 
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33. Although Bastarache J. departed from the majority’s reasoning with respect to the role of 

Blackstonian theory, the balance of the above excerpts are compatible with the majority’s view as 

well as prior jurisprudence on the matter which was cited with approval by the majority, such as 

Martin and Schachter, discussed earlier. Crucially, this Court’s holding in Ferguson, a decision 

which was rendered after Hislop, employed similar logic: McLachlin C.J.C. for a unanimous Court 

also held that s. 52(1) operates independent of judicial decisions and removes constitutionally 

infirm laws ab initio (at paras. 35 and 65). In other words, Hislop did not change the law in the 

way the Court of Appeal suggests. 

34.  In the Appellant’s view, neither Hislop nor this Court’s approach to s. 52(1) more 

generally can be viewed as endorsing the Court of Appeal’s conclusion that that a declaration of 

invalidity can be nullified by the legislature by the passage of remedial legislation. The Appellant 

submits that the passage of remedial legislation has no bearing on the retroactive effect of a 

declaration, or whether that declaration comes into force. It is this Court, not Parliament, which 

determines this. 

B. The Court of Appeal Erred in its Interpretation of Bilodeau 

35.  The Court of Appeal held that the rule of law justifies the prosecution of the Appellant for 

the unconstitutional offences as a “valid regime” was in place at the time the offences were 

committed. Citing this Court’s ruling in Bilodeau v. Manitoba (Attorney General), [1986] 1 S.C.R. 

449, the Court of Appeal held that “[t]he rule of law crystallized liability” at the time of 

commission (C.A. Reasons, at para. 84), framing this this as an exception to this Court’s ruling in 

Big M Drug Mart Ltd., that “no one can be convicted of an offence under an unconstitutional law,” 

(Big M Drug Mart Ltd., at 313). 

36. It is respectfully submitted that the Court of Appeal erred in several respects. 

37. First, Bilodeau must be considered within its proper context. Mr. Bilodeau was charged 

with speeding, contrary to Manitoba’s Highway Traffic Act, C.C.S.M., c. H60, prior to this Court’s 

ruling in Re Manitoba Language Rights. Mr. Bilodeau challenged the Act on the basis that it was 

unilingual and therefore constitutionally infirm: Bilodeau, at 452. By the time the appellant’s 

challenge reached this Court, it had given its decision in Re Manitoba Language Rights and held 

that the law was unconstitutional, but still temporarily enforceable. The conviction stood as it was 
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still enforceable “in accordance with the judgment and order” in Re Manitoba Language Rights 

(at 456). This Court was clear that the enforceability of the Act was a product of the period of 

temporary enforceability ordered in Re Manitoba Language Rights, and that, in normal 

circumstances, the conviction would not have stood (at 456-458): 

The conviction is, however, saved by the principle of rule of law. One of the 
manifestations of this principle with respect to the legal situation in Manitoba is 
stated in Re Man. Language Rights, at p. 768: 

All rights, obligations and any other effects which have arisen under Acts 
of the Manitoba Legislature which are purportedly repealed, spent, or would 
currently be in force were it not for their constitutional defect, and which 
are not saved by the de facto doctrine, or doctrines such as res judicata and 
mistake of law, are deemed temporarily to have been, and to continue to be, 
enforceable and beyond challenge from the date of their creation to the 
expiry of the minimum period of time necessary for translation, re-
enactment, printing and publishing of these laws. 

Thus, the conviction of the appellant under the invalid Highway Traffic Act is 
enforceable pursuant to this court's decision and order in Re Man. Language Rights. 

[…] 

      Although the appellant's conviction will stand, it must be acknowledged that he 
was successful in challenging the constitutional validity of the unilingual 
statutes. He was also successful in asserting that the requirements of s. 23 were 
mandatory. The appellant's conviction only stands because of the application by this 
court of the rule of law principle to avoid legal chaos in Manitoba, which would 
have otherwise resulted from the appellant's successful challenge to the legislation 
of Manitoba enacted since 1890. In the very special circumstances of this case, it is 
appropriate that the appellant be awarded his costs in this court and in the Court of 
Appeal. 

[Italics in original, underlining added.] 

38. The conviction stood as the temporary enforceability of the statute had not yet expired. 

Had it done so, and had Manitoba’s replacement laws not been explicitly drafted to have retroactive 

effect, no conviction could be entered – the Act would have been void ab initio, and nothing would 

have taken its place for the period of the commission of the offence. Bilodeau does not stand for 

the broad proposition that an unconstitutional law can be enforced after it has become void ab 

initio – indeed, enforcing an unconstitutional law after it has been expunged from the statute books 

of history would appear antithetical to the rule of law and the natural operation of s. 52(1) of the 

Constitution Act, 1982; rather, it stands for the rather uncontroversial notion that, where this Court 
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has held that a law is temporarily enforceable, one can be charged and convicted pursuant to that 

law during the period of temporary enforceability. 

39. In addition to Bilodeau, the Court of Appeal cites R. v. Clay, 2000 CanLII 5760 (ON CA) 

and R. v. Ackman, 2017 MBCA 78 for the proposition that an individual can be prosecuted under 

an unconstitutional law after it has been deemed unconstitutional. It is respectfully submitted that 

neither of these cases are of assistance. 

40. In Clay, the appellant was charged for possession of marijuana under the former Narcotic 

Control Act, R.S.C. 1985, c. N-1 while it was still in force. The appellant in that case challenged 

the charge on the basis that, inter alia, the criminalization of marijuana for personal or medical use 

was unconstitutional: Clay, at paras. 1-7. The Ontario Court of Appeal held that the Act was 

unconstitutional to the extent that there was no exception for medical use; however the law was 

not struck down as it had already been repealed and therefore, in the Court’s view, s. 52 of the 

Constitution Act, 1982 was not engaged: Clay, at paras. 52, 57. While the Court did make reference 

to Bilodeau to support the proposition that it stands as an exception to the rule that no one can be 

convicted of an offence under an unconstitutional law, quite critically, it also noted that the rule in 

Big M Drug Mart Ltd. was “made in the context of the court striking down the legislation under s. 

52 of the Constitution Act, 1982” – something the Ontario Court of Appeal expressly refrained 

from doing: Clay, at para. 56. The rule in Big M Drug Mart Ltd. therefore never came into play – 

the law was not declared unconstitutional and was, in fact, upheld as constitutional by this Court 

on appeal: R. v. Clay, 2003 SCC 75. This Court’s holding in Bilodeau was, therefore, immaterial 

to the Ontario Court of Appeal’s decision in Clay: ultimately, an individual was charged and 

convicted of a constitutional law. Clay is therefore dissimilar to the situation faced by the 

Appellant. 

41. With respect to Ackman, the Appellant respectfully submits that the Court’s conclusion in 

that case, that the suspended declaration never came into effect (at para 54), is incorrect for the 

same reasons outlined earlier in this argument. Putting this aside, Ackman is still distinguishable 

on other grounds. In that case, the appellant was charged for conduct that occurred prior to the 

Bedford decision, and was charged, inter alia, under s. 212(1)(j) Cr. C. while the declaration of 

invalidity remained suspended: Ackman, at para. 27. Like Mr. Bilodeau, the appellant in that case 
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was charged while the law was still enforceable and available. An examination of the Court’s 

reasoning reveals that the fact that the appellant was charged prior to the expiration of the 

suspension period was an important factor in its decision. For example, the Court expresses 

concerns with a “systematic staying of proceedings” against persons charged “either before or 

during the suspension” – but not those charged after the expiration of the suspension: Ackman, at 

para. 75. Furthermore, in citing Bilodeau to support the proposition that the appellant’s charge may 

stand, the Court makes mention of the fact that Mr. Bilodeau, like the appellant in that case, was 

charged while the offence was enforceable (at para. 72): 

[72]      Thus, despite the change in the law, Mr. Bilodeau's conviction was upheld 
under the rule of law because at the time that he was charged, the offence was valid. 
Also see R. v. Clay (2000), 146 C.C.C. (3d) 276 (Ont. C.A.), aff'd on other grounds, 
2003 SCC 75 (S.C.C.) at paras 57-58, where the Court applied the rule of law to 
deny a request for a personal remedy pursuant to section 24(1) of the Charter. 

[Emphasis added] 

42. Ackman is therefore clearly distinguishable. Unlike Mr. Ackman, the Appellant was not 

charged when s. 212(1)(j) Cr. C. was enforceable. Instead, he was charged long after the 

declaration of invalidity came into effect, striking down the law ab initio. As stated above, 

however, the Appellant submits that the reasoning in Ackman case was flawed: this Court’s 

declaration of invalidity in Bedford did come into effect. The rule in Big M Drug Mart Ltd. yields 

to an unconstitutional law up until the law’s temporary enforceability expires – and no further. A 

charge or conviction entered after the declaration in Bedford had come into effect is invalid. 

V. The Deliberate and Prudent Approach Achieves a Proper Balance Between 

Competing Legal Rights and Objectives 

A. The Approach Respects the Rule of Law and Constitutionalism 

43. The Court of Appeal held that the rule of law justifies the prosecution of the offences “since 

a valid regime was in place at the time of commission”: at para 84. Respectfully, the Appellant 

submits that this approach takes an overly narrow view of the rule of law.  

44. As this Court held in Reference Re Secession of Québec, [1998] 2 S.C.R. 217 [Secession 

Reference], there are multiple dimensions to the rule of law. The creation and maintenance of an 

actual order of positive laws is one such dimension, and was the aspect of the rule of law most at 
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issue in Re Manitoba Language Rights (Secession Reference, at para. 71). It is also the aspect of 

the rule of law emphasized by the Court of Appeal. However, the rule of law “[a]t its most basic 

level” also provides “a shield for individuals from arbitrary state action”: Secession Reference, at 

para. 70. In addition, the principle of constitutionalism requires that all government action comply 

with the Constitution: Secession Reference, at para. 72. An unconstitutional law that is quietly 

repealed, rather than rendered void ab initio, will result in arbitrary and unconstitutional results. 

This approach permits the law to lie in wait, creating unconstitutional effects far into the future. In 

the case of s. 212(1)(j), it would mean that legitimate bodyguards, drivers, or accountants for sex 

workers could be charged and convicted of an unconstitutional offence well after this Court’s 

ruling in Bedford, despite this being the very source of the unconstitutional overbreadth of the law 

so long as the conduct at hand occurred before s. 212(1)(j) Cr. C. was repealed. Individuals charged 

under this section, despite its unconstitutional nature, would be unable to apply to strike down the 

law as it has already been struck down. Prosecutorial discretion then becomes the only thing 

preventing the law from having such arbitrary effects. Yet, as this Court has repeatedly held, 

prosecutorial discretion is not a remedy for an unconstitutional law: R. v. Anderson, 2014 SCC 41, 

at para. 17; R. v. Nur, 2015 SCC 15, at paras. 85-92; R. v. Appulonappa, 2015 SCC 59, at para. 74. 

45. These transgressions of the rule of law and constitutionalism are avoided through the 

deliberate and prudent approach to suspended declarations of invalidity. By holding an 

unconstitutional law temporarily enforceable and giving the legislature an opportunity to pass 

remedial legislation, an order of positive laws is maintained long enough for the legislature to craft 

replacement legislation, if it so wishes. At the same time, by ensuring that the law is at one juncture 

rendered void ab initio, the law is prevented from having arbitrary and unconstitutional effects in 

the future. Moreover, the striking down of an unconstitutional law from its inception reiterates the 

fact that it is our Constitution rather than Parliament or the provincial legislatures that are supreme 

in our legal system. The deliberate and prudent approach to suspended declarations of invalidity 

therefore achieves a balance between multiple aspects of the rule of law and respects the principle 

of constitutionalism. 

B. The Approach is Consistent with the Object of Suspended Declarations 

46. It is sometimes said that the use of a suspended declaration prevents the creation of a legal 

vacuum or ‘lacuna’ in the law. Although that can oftentimes be fairly described as the intended 
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outcome of suspending a declaration, the avoidance of a legal vacuum is not achieved by 

suspending a declaration of invalidity in and of itself. This is made clear in a situation where 

Parliament decides not to respond to a suspended declaration. When the suspended declaration 

lapses in this scenario, the law becomes void ab initio and no law has stepped into its place, leaving 

a previously regulated area of life, unregulated. It is more accurate, therefore, to characterize 

suspended declarations not as preventing the creation of a legal vacuum, but giving the legislature 

an opportunity to act, as described by Lamer C.J.C. in Schachter (at 715-716): 

  A court may strike down legislation or a legislative provision but suspend 
the effect of that declaration until Parliament or the provincial legislature has had 
an opportunity to fill the void. This approach is clearly appropriate where the 
striking down of a provision poses a potential danger to the public (R. v. Swain, 
supra) or otherwise threatens the rule of law (Reference Re Manitoba Language 
Rights, [1985] 1 S.C.R. 721). It may also be appropriate in cases of 
underinclusiveness as opposed to overbreadth. For example, in this case some of 
the interveners argued that in cases where a denial of equal benefit of the law is 
alleged, the legislation in question is not usually problematic in and of itself. It is 
its underinclusiveness that is problematic so striking down the law immediately 
would deprive deserving persons of benefits without providing them to the 
applicant. At the same time, if there is no obligation on the government to provide 
the benefits in the first place, it may be inappropriate to go ahead and extend them. 
The logical remedy is to strike down but suspend the declaration of invalidity to 
allow the government to determine whether to cancel or extend the benefits. 

[Emphasis added.] 

47. Making an unconstitutional law void ab initio once a declaration comes into effect, 

regardless of whether a remedial law has been passed, does not deprive Parliament or a provincial 

legislature of its opportunity to “fill the void” that is created by that declaration. A legislature may, 

as the Manitoba legislature did in response to Re Manitoba Language Rights, choose to make the 

remedial law retroactive in order to avoid the creation of a legal vacuum. When a legislature 

proceeds in this fashion, it avoids the creation of a ‘lacuna’ in the law entirely: by the time the 

declaration comes into effect, the law rendered void ab initio has been repealed and the retroactive 

remedial law has already been put in its place.  

48. Having said this, it is equally open and legitimate for a legislature to craft a purely 

prospective remedial law, or to let the suspended declaration come into effect without replacing 

the unconstitutional law. A suspended declaration of invalidity prevents an immediate vacuum in 

http://canlii.ca/t/1fs9l
http://canlii.ca/t/1ftz1


21 

the law, but it is not a prescriptive measure. Rather, it merely gives Parliament or a legislature an 

opportunity to act. The choice to fill the void created by the nullification of the unconstitutional 

law remains with the legislature, and it may do with that opportunity what it will. 

VI. The Proper Remedy is to Quash the Counts 

49. The Appellant adopts the submissions of the co-Appellant Albashir with respect to the 

proper remedy. 

PART IV – COSTS 

50. The Appellant does not seek costs and asks that no costs be awarded against him. 

 

PART V – ORDER SOUGHT 

51. The Appellant asks that the appeal be allowed and the trial judge’s decision quashing the 

unconstitutional counts be restored. 

 

PART VI – SUBMISSIONS ON IMPACT OF PUBLICATION BAN 

52. There are publication bans prohibiting publication of the names of police officers, 

witnesses, and complainants. The appellant does not anticipate that the judgment of this Court will 

require identification of the names of these individuals. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

___________________________________ 
JOVEN NARWAL 

JONATHAN SALAMATI 
Counsel for the Appellant, Kasra Mohsenipour  

November 17, 2020 
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