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Court of Appeal’s Misinterpretation of the Discoverability Rule 

1. In attempting to downplay the legal issues and recast the present case, the Respondent 

Province ignores that the New Brunswick Court of Appeal framed this ruling as precedent 

setting. At paragraph 2, former Chief Justice Drapeau explained that the Court was applying the 

discoverability rule articulated in Central Trust Co. v. Rafuse1 attempting to identify the level of 

knowledge of a claim required of a plaintiff to commence the running of time limits set out in the 

Limitation of Actions Act. 

2. The Court of Appeal goes on to describe the “outcome-settling”2 legal issue it was being 

called on to address: 

The appeal raises the issue of whether, in actions for negligence, the discovery-based 
limitation period prescribed under s. 5(1)(a) of the Act begins to run the day after the 
claimant knows or ought reasonably to have known he or she had “a potential claim” or 
the day after the claimant knows or ought reasonably to have known material facts, 
notably the defendant’s breach of the standard of care, as a result of which he or she has a 
claim. The answer requires an interpretation of s. 5(1)(a) in compliance with directions 
provided by the Supreme Court of Canada.3 [Emphasis in original] 

3. The Court of Appeal further acknowledged that Central Trust Co v. Rafuse did not 

explicitly address when a plaintiff has knowledge of sufficient facts to discover a claim.4 

4. In the face of these clear statements as to the significant legal issue (which the courts 

below disagreed upon as to how to resolve), the Province untenably argues this case has “little 

significance for other cases”.5 This is demonstrably not so.  

5. Instead of engaging with the issue that is front and centre of the Court of Appeal 

decision, the Province now tries to divert the focus to factual issues. The facts for the purpose of 

 
1 Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147. 
2 Province of New Brunswick v. Grant Thornton, 2020 NBCA 18 [“Court of Appeal decision”] at 
para. 2. 
3 Court of Appeal decision at para. 89. 
4 Court of Appeal decision at para. 100. 
5 Province of New Brunswick v. Grant Thornton LLP, et al, 2019 NBQB 36 at para. 108; Court 
of Appeal decision at paras. 124-125; Response to GTIL’s Application for Leave to Appeal 
(“Response to GTIL”) at para. 14. 
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this summary judgment motion based on the expiry of a limitation period are settled. What truly 

remains unsettled is the proper interpretation of the discoverability rule in Canada. 

Absurdity of the Province Maintaining it Still Hasn’t Discovered the Claim 

6. In its Application for Leave to Appeal, GTIL emphasized that the Court of Appeal’s 

interpretation of the discoverability rule results in the absurd outcome of the Province still not 

having discovered its claim. In its Response, the Province argues that “the plaintiff could not 

have discovered the defendants’ acts or omissions through the exercise of reasonable diligence” 

as a consequence of it not receiving the Grant Thornton audit file.6  

7. The Limitation of Actions Act sets out a standard of discoverability, using the language 

“knew or ought reasonably to have known”.7 The Province, a sophisticated plaintiff, allegedly 

relied on Grant Thornton LLP to protect its interests when signing loan guarantees and less than 

nine months later suffered a total loss of $50 million under those guarantees. The Province then 

commissioned and received an opinion from a professional accounting and auditing firm 

outlining serious errors. The Province further filed a professional complaint against Grant 

Thornton LLP alleging audit error. If these events are not sufficient to result in a claim being 

discovered, then what would be required in future cases?  

8. Parties have generally understood that perfect knowledge is not required for 

discoverability. Yet, the decision of the Court of Appeal below allows plaintiffs to frame their 

claim as merely a possible claim in order to deliberately and indefinitely delay the running of the 

limitation period. 

Court of Appeal’s Interpretation of the Law Runs Contrary to Policy 

9. The Province, in neither of its filed Responses, addresses any of the policy arguments 

identified by the Applicants.8 The Court of Appeal likewise did not explicitly consider any 

policy arguments. This Honourable Court has made it clear that limitation periods reflect a 

balancing of interests including certainty of the expiration of a claim, limiting lost evidence, and 

 
6 Response to GTIL at para. 20. 
7 Limitation of Actions Act, S.N.B. 2009, c. L-8.5, s. 5(2). 
8 GTIL’s Application for Leave to Appeal at paras. 41-48; Grant Thornton LLP’s Application for 
Leave to Appeal at para. 62. 



3 
 

imposing expectations of diligence.9 Yet, the Court of Appeal’s approach fails to serve any of 

these basic goals of the law of limitations, and ignores that the intention of this legislation to 

codify the ruling found in Central Trust Co v. Rafuse. 

10. The Court of Appeal decision removes the certainty that the law of limitations is expected 

to create. The Motions Judge identified two clear points in time at which the Province knew or 

ought to have known about the claim (March 2010 and February 2011). The Court of Appeal and 

Province, in contrast, continue to maintain the claim still has not been discovered.10  

An Absence of Due Diligence 

11. The approach of the Court of Appeal allows plaintiffs like the Province to throw up their 

hands with respect to exercising due diligence.11 If a plaintiff has less than perfect knowledge of 

a possible claim, then it benefits the plaintiff to turn a blind eye to the existence of a claim until it 

has obtained absolute certainty as to liability of a particular defendant. Why rush when you know 

the clock is not running? 

12. In the present case, the Court of Appeal below found the Province to be “diligent” despite 

the Province leading no evidence of due diligence whatsoever. The Province’s Response 

purports to list evidence that it discharged its duty and exercised due diligence, and yet each item 

listed is simply a paraphrase of saying that it has not been given Grant Thornton LLP’s audit 

file.12 In other words, the Court of Appeal found the Province to be diligent based on the 

complete absence of evidence.13 

 
9 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at paras. 231-234. 
10 The Province of New Brunswick v. Grant Thornton LLP, et al, 2019 NBQB 36 at para. 108; 
Court of Appeal decision at paras. 124-125; Response to GTIL at para. 20. 
11 Contrary to the allegations at paras. 20 and 26 of the Response to GTIL, there is no evidence 

that the Province requested that Grant Thornton produce the audit file before filing its action on 

June 23, 2014. 
12 Response to GTIL at paras. 26-27. 
13 Response to GTIL at para. 27 citing Court of Appeal decision at paras. 122, 125. 
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Similarities to Medical Malpractice and Construction Law 

13. The Province attempts to argue that medical malpractice and construction law limitation 

period cases are different factually, and that the law must be applied differently in the accounting 

context. It states that accounting cases involve economic loss rather than physical injury or 

property damage.14  

14. While each case turns on its own particular set of facts, the consistent thread among 

discoverability cases is when a claim was discovered, it matters not whether it was physical, 

property or economic. The claim at issue should not distract from applying discoverability 

principles consistently. Section 5 of the Limitation of Actions Act and the discoverability rule 

articulated in Central Trust Co. v. Rafuse are context neutral – the rules are to be applied 

regardless of subject matter. 

Diverging Case Law & Absence of Statutory Presumption in New Brunswick 

15. The Province states that there is no conflict in the case law and that the Applicant is 

relying on Ontario cases that are distinguishable due to a statutory presumption respecting 

discoverability found in s. 5(2) of the Ontario Limitations Act.15 This is incorrect. 

16. First, the Applicant refers to cases across Canada, not only Ontario, which, regardless of 

a statutory presumption, demonstrate that the bar for discoverability is much lower in other 

jurisdictions than the Court of Appeal’s interpretation of the codified discoverability rule.16 

17. Second, the Ontario cases cited by the Applicant17 do not turn on the existence of the 

statutory presumption found in s. 5(2), but instead on the formulation and application of the 

common law rule of discoverability codified in s. 5(1) in Ontario and ss. 5(1) and (2) in New 

Brunswick.18 

 
14 Response to GTIL at paras. 16-19. 
15 Response to GTIL at para. 15. 
16 GTIL’s Application for Leave to Appeal at footnotes 4 and 29. 
17 Dale v. Frank, 2017 ONCA 32, leave to appeal denied (SCC File No. 37494), Lawless v. 
Anderson, 2011 ONCA 102, McSween v. Louis, 2000 CanLII 5744 (ON CA) and Zeppa v. 
Woodbridge Heating & Air-Conditioning Ltd., 2019 ONCA 47, leave to appeal denied (SCC File 
No. 38569). 
18 Ibid. at footnote 3 which sets out comparable limitation provisions. 
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Conclusion  

18. What is at issue in the present case is the proper interpretation of the discoverability rule 

of a claim for professional negligence and whether knowledge of a potential claim is sufficient. 

Regardless of whether there is a statutory presumption imposed on the plaintiff, the fundamental 

issue remains the same: what degree of knowledge is sufficient to discover a claim for the 

purposes of triggering a limitation period? Notwithstanding the Province’s efforts to conflate 

issues of fact with questions of law, this remains a dispute over the proper interpretation of the 

discoverability rule, a question of import to all Canadian jurisdictions. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of July, 2020 

 
 

______________________ 
FOSTER & COMPANY 
Per: J. Charles Foster, Q.C., 

Steven R. Barnett, and 
Matthew R. S. Pearn 

 
Counsel for the Applicant, 
Grant Thornton International Ltd. 
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