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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A.  Overview

1. The Province of New Brunswick (“PNB”) sues Grant Thornton LLP 

(“GT”), Kent Ostridge (“Ostridge”) and Grant Thornton International 

Limited (“GTIL”).   

2. The Motion Judge below found PNB’s claim was statute-barred by 

expiry of the limitation period at section 5(1)(a) of the Limitation of 

Actions Act, SNB 2009, c L-8.5 (“the LAA”).  The New Brunswick Court 

of Appeal (“NBCA”) overturned the Motion Judge, primarily due to 

palpable and overriding errors in his assessment of the evidence.   

3. GT and Ostridge seek leave to appeal to this Court (the “First 

Application”), as does GTIL (the “Second Application”).   

4. In response to this Second Application, PNB relies upon the Response 

filed by PNB in relation to the First Application.  PNB further submits 

that:  

(a) the NBCA Decision below does not diverge from case law in other 

jurisdictions as argued by GTIL;  

(b) GTIL’s assertions that section 5 of the LAA is “similar” to provisions 

in other provinces ignores significant variations in statutory wording 

among provinces, including a key difference material to the NBCA’s 

application of the law to the facts of this case: the absence in New 

Brunswick of the statutory presumption of discoverability that exists 

in Ontario to assist defendants relying upon a limitations defense; 

and 

(c) GTIL’s dissatisfaction arises from the specific findings of fact made 

below, not to any question of public or national importance. 
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5. It is respectfully submitted that this Second Application does not raise 

any issue warranting decision by this Court and should be dismissed. 

B. Statement of Facts 

6. PNB relies upon the facts set out in its Response to the First 

Application, as well as upon the additional facts set out below. 

7. PNB’s claim against GTIL arises from GTIL’s role in prescribing and 

monitoring the audit methodology and quality control measures applied 

by GT in the course of its audit of the financial statements of the Atcon 

Group of Companies for the fiscal year ending January 31, 2009 (“the 

F2009 Statements”).   

8. The material facts pleaded by GTIL in response to this claim are that 

GTIL does not conduct or maintain any business in New Brunswick; 

does not provide any professional services to GT; and does not exert 

any control or influence over GT in relation to professional services.  

The unchallenged evidence before the courts below is that GTIL’s 

denials in this regard are false.1

9. In late 2017, GTIL sought dismissal of PNB’s claim based upon expiry of 

the two-year limitation period at section 5 of the LAA.   

10. Notwithstanding its burden of proving that PNB had discovered the 

material facts upon which its claim against GTIL was based more than 

two years prior filing its lawsuit, GTIL did not file any substantive 

evidence.  Although GTIL purported to rely upon an affidavit sworn by 

Kent Ostridge in support of a companion motion filed by GT and 

Ostridge, the only evidence filed by GTIL was a 7-paragraph affidavit 

1 See GTIL Transparency Report 2014 entered into evidence below through the affidavit of S. 

Stapleford [Response, Tab B1, pp. 12-17] which states that GTIL assists its member firms to 

maintain audit quality, and describes the specific services in this regard. 
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sworn by its in-house counsel, Jonathan Block.2  Mr. Block’s affidavit 

does not address any material facts pleaded against GTIL or when such 

facts were or ought to have been known by PNB.  

11. Like GT and Ostridge, GTIL sought summary judgment prior to 

producing an Affidavit of Documents or disclosing any documentation 

relating to the issues in the pleadings, despite the fact that all 

information relating to the role of GTIL in relation to the GT audit is in the 

exclusive possession of GT and GTIL.   

PART II – QUESTION IN ISSUE 

12. Does the Second Application raise an issue of public importance that 

merits intervention by this Honourable Court?  

13. For the reasons stated below, PNB respectfully submits it does not.  

PART III – STATEMENT OF ARGUMENT 

14. In addition to relying upon the Response to the First Application, PNB 

advances the following additional arguments specific to GTIL’s 

submission:  

(a) the NBCA Decision does not diverge from case law in other 

jurisdictions as alleged by GTIL; and 

(b) GTIL’s complaints regarding the NBCA Decision are fundamentally 

context and fact-driven, with little significance for other cases.  

A.  The Case Law does not Diverge 

15. At paragraphs 11, 50-56 of its Memorandum, GTIL submits that the 

NBCA Decision conflicts with Ontario medical malpractice and 

construction deficiency cases.  There is no such conflict.  Although 

medical malpractice and construction deficiency cases arise in factual 

contexts fundamentally distinguishable from the present case, the same 

2 Affidavit of J. Block [Response, Tab B2, pp. 18-19]. 
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longstanding common law test for discoverability is applied, subject only 

to such variation required due to a statutory presumption respecting 

discoverability found in the Ontario Limitations Act that does not exist in 

the New Brunswick LAA.  

(i) Different facts; same law 

16. The matter before the courts below presented unusual facts: all factual 

information regarding the defendants’ acts or omissions were in the 

defendants’ exclusive knowledge and control and inaccessible to the 

plaintiff.  Such facts do not arise in medical malpractice and construction 

deficiency cases. 

17. Medical malpractice cases arise because the plaintiff has sustained a 

physical injury.  The acts or omissions of the defendant physician are 

therefore discoverable by:  

(a) review of the plaintiff’s personal medical records (to which the 

plaintiff has a right of access); and  

(b) physical examination of the plaintiff by other physicians or medical 

professions (which is entirely within the plaintiff’s control).  

18. Similarly, construction deficiency cases arise because the plaintiff has 

sustained damage to its property.  As owner, the plaintiff has full access 

and control over its property, including undertaking or procuring such 

inspections or other investigations required to identify the acts or 

omissions of the defendant builder and whether such acts or omissions 

caused the deficiency or damage. 

19. The present case involves economic loss (not personal injury or 

property damage) regarding which the evidence conclusively 

established there was no way to ascertain the acts or omissions of the 

defendants, or whether such acts or omissions caused the loss, without 
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the defendants’ cooperation. Specifically, the evidence before the courts 

below unequivocally established that:  

(a) PNB did not know any of the acts or omissions taken (or not taken) 

by GT, Ostridge or GTIL in the course of the GT audit; and 

(b) PNB could not have discovered these acts or omissions or whether 

they caused PNB’s loss by the exercise of reasonable diligence 

because:    

(i) the material facts relating to GT, Ostridge and GTIL’s acts or 
omissions in relation to the GT audit are exclusively found 
within the GT audit file;3

(ii) PNB could not access the GT audit file through the exercise of 
due diligence;4  and 

(iii) no expert could provide an opinion relating to the GT audit or 
the work of GT, Ostridge or GTIL without access to the 
material facts contained in the GT audit file.5

20. The test for discoverability applied by the NBCA – when the material 

facts upon which the claim is based have been discovered or ought to 

have been discovered by the exercise of reasonable diligence – is the 

same test as that referenced by GTIL in its submission.6  The 

application of this test to the facts in medical malpractice and 

construction deficiency cases would be expected to result in different 

outcomes from the present case as plaintiffs who have suffered 

personal injury or property damage have full control over investigation of 

the professional’s acts or omissions.  In the present case, the 

established facts are that the plaintiff could not have discovered the 

3 Cross-examination evidence of K. Ostridge at pp. 100-117 [Response, Tab B3, pp. 20-38]. 
4 NBCA Decision at paras. 36, 122, 125. 
5 NBCA Decision at paras. 36, 69, 123.  
6 This test, originating in Central Trust Co. v. Rafuse, is cited by the NBCA Decision at para. 100 

and in the GTIL Memorandum at para. 35.   
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defendants’ acts or omissions through the exercise of reasonable 

diligence because PNB could not obtain access to the GT audit file.  

(ii) Statutory Presumption in Ontario 

21. Furthermore, it is important to note that GTIL’s submission regarding 

“conflicting decisions” at paragraphs 50 to 56 of its Memorandum relies 

entirely upon Ontario jurisprudence.   

22. Under the Ontario Limitations Act, a plaintiff is presumed to know the 

defendant’s acts or omissions as well as the causal connection between 

these actions or omissions and the plaintiff’s loss on the date the act or 

omission took place.7  No such statutory presumption exists in New 

Brunswick.  Given this Ontario presumption, it is not surprising to see 

instances in which Ontario courts infer knowledge of defendants’ 

negligent acts or omissions from the date of the injury – they are 

mandated to do so by statute.  

23. The NBCA Decision does not adopt an approach in conflict with other 

jurisdictions.  It applies the well-established, common law test for 

discoverability, as codified at section 5 of the LAA, to the facts, while 

being mindful of the fact that the defendants have the burden of proof.   

B.  GTIL’s Complaints are Fact-Driven 

24. GTIL echoes the dissatisfaction expressed by GT and Ostridge with 

respect to the factual determinations made by NBCA.   

25. With respect to the due diligence requirement, GTIL alleges that the 

NBCA Decision permits plaintiffs to be “dilatory” or “willfully blind” with 

respect to investigation of their claim,8  or to “sleep on their rights”9 or 

7 Limitations Act, 2002, SO 2002, c 24, Sch B, s. 5(2). 
8 GTIL Memorandum at paras. 6, 10, 17, 30, 48. 
9 GTIL Memorandum at para. 45. 
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“sit on their hands”.10  This colourful language ignores the evidentiary 

record and factual findings of the courts below.  

26. The evidence established unequivocally that PNB had discharged its 

duty to exercise due diligence.  The unchallenged evidence was that:  

(a) all material facts relating to the GT, Ostridge and GTIL’s acts and 

omissions in relation to the GT audit are within the exclusive 

possession or control of GT and GTIL;11

(b) it is not possible for PNB or any expert engaged by PNB to discover 

or analyze the work of GT or Ostridge or the role of GTIL in the GT 

audit without access to the GT audit file or documentation in the 

possession of GTIL;12

(c) the GT audit file is in the exclusive possession of GT which they 

have steadfastly refused to disclose;13

(d) before the courts below, GTIL refused to disclose any 

documentation; 

(e) PNB is unable to access the GT audit file;14 and 

(f) GT is willing to go to extraordinary lengths, including ignoring its 

legal obligations, to avoid disclosure of the GT audit file.15

27. Based upon these uncontroverted facts, the NBCA concluded PNB had 

met the due diligence requirement.16  GTIL’s dispute of this finding does 

10 GTIL Memorandum at paras. 45, 63. 
11 NBCA at paras. 72, 74; Cross-examination evidence of K. Ostridge at pp. 100-117 [Response, 

Tab B3, p. 20-38]. 
12 NBCA Decision at paras. 36, 40 
13 NBCA Decision at paras. 40, 121. 
14 NBCA Decision at paras. 36, 40, 121-122. 
15 NBCA Decision at paras. 40, 75-76 
16 NBCA Decision at paras. 122, 125. 
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not give rise to any question of public or national importance; it simply 

reflects GTIL’s disappointment with the NBCA’s factual determinations.  

28. Similarly, GTIL alleges that the conclusions of the draft and final report 

issued by RSM Richter Inc. (“the Richter Report”) directly contradict 

the audited F2009 Statements17 and argues that the Richter Report and 

the August 2009 report of Ernst and Young (“the EY Report”) should 

have “alerted PNB to errors”,18 even though the evidence clearly 

established that these Reports did not and could not refer to the conduct 

of the audit by GT or the role of GTIL in relation to same. 

29. GTIL’s complaint in this regard is factual, not legal, in nature.  GTIL is 

disappointed by the thorough evidentiary analysis undertaken by the 

NBCA with respect to these Reports.   

30. With respect to the EY Report (which was not admitted into evidence for 

the trust of its contents), the NBCA considered:  

(a) the unequivocal and unchallenged evidence of one of its authors,  

George Kinsman, that this Report: 

(i) was limited to a snapshot analysis of a monthly borrowing 
base calculation of Atcon management on June 6, 2009;  

(ii) did not relate in any way to the audited or unaudited F2009 
Statements or to the work of GT and Ostridge; and  

(iii) did not comment and should not be taken to have commented 
upon the F2009 Statements or the GT audit.19

31. With respect to the Richter Report, the NBCA considered:  

17 GTIL Memorandum at para. 21 
18 GTIL Memorandum at para. 46 
19 NBCA Decision at paras. 65, 112.  The NBCA also noted at para. 71 that Ostridge himself 

admitted that the EY Report did not cause him to question his own work or the GT Audit.  
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(a) the absence of any factual link between this Report and the work of 

GT;20

(b) the unchallenged evidence of Andrew Adessky, author of the Richter 

Report, that the Richter Report’s conclusions do not mean that GT 

did not conduct its audit in accordance with Generally Accepted 

Auditing Standards and should not be taken as any comment or 

reflection on the work of GT;21

(c) the fact that GT itself had argued before the New Brunswick Institute 

of Chartered Accountants (“NBICA”) that any complaint regarding 

the GT audit based upon the Richter report was frivolous and 

vexatious;22 and 

(d) the unchallenged expert opinion of Mr. Adessky, consistent with the 

conclusion of the NBICA, that it was not possible for Richter (or any 

other expert) to provide any comment upon the work of GT without 

access to the GT audit file.23

32. The NBCA determination that the Richter Report and the EY Report 

could not, on any reasonable appreciation of the evidence, have 

provided PNB with knowledge of acts or omissions of GT, Ostridge or 

GTIL is the result of a detailed factual analysis, not the application of 

any novel principle of law.     

33. GTIL’s disappointment with the NBCA’s identification of palpable and 

overriding errors of the Motion Judge on the specific facts of this case 

does not give rise to an issue of public or national importance.  

20 NBCA Decision at para. 120. 
21 NBCA Decision at paras. 36, 69, 123. 
22 NBCA Decision at para. 121. 
23 NBCA Decisoin at paras. 36, 40, 123. 
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C. Conclusion

34. GTIL sought summary judgment without leading any evidence at all

regarding:

(a) GTIL's acts or omissions in the context of the GT audit; or

(b) when the Province discovered or ought to have discovered same.

35. The NBCA Decision applies the test for discoverability codified at

subsection 5(2) of the LAA to the specific facts before the court to

determine that GTIL had not discharged its burden of proving that PNB

had discovered its claim more than two years prior to filing its action.

The NBCA's application of established law to the facts does not give rise

to any issue of public or national importance so as to warrant

intervention by this Court.

PART IV — SUBMISSIONS CONCERNING COSTS

36. The Respondent respectfully requests its costs on this Application.

PART V — ORDER SOUGHT

37. The Respondent requests that the Application for Leave to Appeal be

dismissed with costs.

2020.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of June

STEWART McKELVEY
Counsel for the Respondent, The Province
of New Brunswick

Per : Frederick McElman, Q.C.
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