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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A.  Overview 

1. The decision of the appeal court below (the “NBCA Decision”) does 

not give rise to any question of public or national importance so as to 

warrant intervention by this Court.  The NBCA Decision: 

(a) focuses primarily upon the evidentiary record before the New 

Brunswick Court of Queen’s Bench (NBQB) and the palpable and 

overriding errors of the Motion Judge with respect to same;  

(b) interprets and applies a specific New Brunswick statute that 

differs from the statutes in other provinces; and  

(c) applies well-established law that is not novel or controversial.   

2. The NBCA Decision does not represent a “shift” in the law regarding 

limitation periods or diverge from decisions in other provinces as 

alleged by the Applicants.  The NBCA interprets section 5 of the 

Limitation of Actions Act, SNB 2009, c L-8.5 (“the LAA”) in 

accordance with well-known principles of statutory interpretation and 

in a manner consistent with established common law.  

3. The Applicants’ dissatisfaction stems from the NBCA’s factual 

findings, not its legal analysis.  The NBCA found as a fact that the 

Respondent did not discover its claim more than two years prior to 

filing its action, despite having exercised due diligence.  The Motion 

Judge’s finding otherwise was unsupported by the evidentiary record 

and constituted a palpable and overriding error.   

4. As a fact-driven decision that applies a local statute in accordance 

with well-established law, the NBCA Decision does not give rise to 

any issue of public or national importance.  It is respectfully submitted 

that the Application for Leave to Appeal should be dismissed. 
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B. Statement of Facts 

Loan Guarantee 

5. The Atcon Group of Companies (“Atcon”), headquartered in New 

Brunswick, had operated successful businesses for decades.  

However, by late 2008, it faced significant financial struggles.  Atcon 

approached the Respondent, the Province of New Brunswick (“PNB”) 

for assistance. 

6. PNB agreed to guarantee $50,000,000 of loans issued to Atcon by 

the Bank of Nova Scotia (“the Bank”), subject to conditions 

precedent.  The conditions required, inter alia, an external review of 

Atcon’s assets with results satisfactory to PNB, which included the 

audited financial statements of Atcon for the fiscal year ending 

January 31, 2009 (“the F2009 Statements”).  

7. It was ultimately agreed that the Applicant, Grant Thornton Ltd. 

(“GT”), as Atcon’s external auditor, would complete this condition 

precedent by making direct written representations to PNB and 

communicating its audit opinion to PNB.1   

The GT Mandate 

8. The GT audit was performed from February to June of 2009.   

9. In its mandate letter to Atcon, GT clearly distinguished between its 

responsibilities and the responsibilities of Atcon:  

(a) Atcon was responsible for preparing the F2009 Statements in 

accordance with Generally Accepted Accounting Principles 

(“GAAP”); and 

                                            
1 NBCA Decision at paras. 18-19. 
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(b) GT was responsible for auditing the F2009 Statements in 

accordance with Generally Accepted Auditing Standards 

(“GAAS”).2   

10. GT further confirmed it would retain sole ownership of all materials, 

reports and work created, developed or performed during its audit, 

including its audit working papers.3 

The GT Representation Letter and Audit Opinion 

11. By letter of May 19, 2009 (“the Representation Letter”), GT advised 

PNB that, subject to five outstanding items, GT’s external audit of 

Atcon was complete.  The Representation Letter was signed by the 

Applicant, Kent Ostridge (“Ostridge”) as the GT partner responsible 

for the audit.  

12. The Representation Letter confirmed the audit had been conducted in 

accordance with GAAS and described the audit procedures followed.  

It stated GT’s opinion that the F2009 Statements presented fairly, in 

all material respects, Atcon’s financial position, result of operations 

and cash flow as of January 31, 2009.4   

13. On June 18, 2009, GT delivered its Auditor’s Report and the audited 

F2009 Statements which disclosed the precarious nature of Atcon’s 

finances.5  

14. In reliance upon the Representation Letter, the Auditor’s Report and 

the audited F2009 Statements, PNB issued the loan guarantees.6 

 

                                            
2 Engagement letter of January 27, 2009 at pp. 2-5 [LTA, Tab D2 at pp. 96-99].  
3 Engagement letter of January 27, 2009 at pp. 2-5 [LTA, Tab D 2 at p. 99].  
4 NBCA Decision at paras. 20-21. 
5 NBCA Decision at para. 23. 
6 NBCA Decision at para. 24. 
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Atcon Insolvency 

15. Atcon’s financial position deteriorated and, in March of 2010, Atcon 

sought insolvency protection.  Bankruptcy followed.  

16. PNB made payment pursuant to the guarantees on March 18, 2010.  

Misleading Information from Atcon 

17. The 2010 insolvency proceedings disclosed a confidential, interim 

borrowing base report prepared for the Bank by Ernst & Young (“EY”) 

in August of 2009 (“the EY Report”).  The EY Report confirmed that 

EY had reviewed a monthly financial report submitted by Atcon to the 

Bank in June of 2009 and had flagged $18.6 million in items that were 

potentially non-compliant with Atcon’s financial reporting obligations 

to the Bank under its loan covenants.  

18. The EY Report suggested that senior Atcon management had been 

misrepresenting its financial position to the Bank in June of 2009. 

19. The EY Report was limited to a discrete financial issue: Atcon’s 

borrowing base for the month of June 2009.  It did not relate to or 

make any comment upon the F2009 Statements, any aspect of 

Atcon’s finances during its 2009 fiscal year or GT’s audit work.7   

Retainer of RSM Richter  

20. In June of 2010, PNB retained RSM Richter Inc. (“Richter”).  

Richter’s mandate was to conduct an independent review of the 

F2009 Statements to determine whether they had been prepared by 

Atcon management in accordance with GAAP.8  

                                            
7 NBCA Decision at paras. 25-2, 62-65, 112-113.   
8 NBCA Decision at para. 69. 
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21. The post-bankruptcy context of Richter’s review posed significant 

limitations.  Not only was the documentation available incomplete, but 

Richter did not have access to senior Atcon management.9  

22. On February 4, 2011, Richter issued a draft report, followed by a final 

report on November 30, 2012 (“the Richter Report”).  Subject to 

certain restrictions and limitations, the Richter Report found that, for 

at least two years prior to 2009, Atcon management had been 

systematically overstating its assets, revenues and profits, and 

understating its liabilities, expenses and losses.  It estimated that, as 

a result of these systemic problems, Atcon’s assets and net earnings 

in the F2009 Statements were overstated by $28.3 to $35.4 million.10    

Questions regarding GT 

23. A review of the Richter Report could raise questions as to whether 

Atcon’s systematic misrepresentations should have or could have 

been identified by GT in the course of its audit.  Had GT simply been 

misled by Atcon management?  Or had GT failed to perform its audit 

in accordance with GAAS and the procedures set out in its 

Representation Letter?  The Richter Report answered none of these 

questions. 

24. The answers to these questions were solely within the knowledge of 

GT and were contained in the GT audit file.  As required by GAAS, 

GT was to maintain an audit file documenting all acts or omissions 

taken by GT during its audit: the audit plan; the personnel involved; all 

data received and relied upon; all verifications and assumptions 

made; all actions taken; all representations made and data supplied 

by Atcon management; all analyses and testing conducted; all 

exercises of professional judgment; what evidence was found to be 

                                            
9 NBCA Decision at para. 37.  
10 NBCA Decision at para. 37.   
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persuasive and why; all third party confirmation letters; all source 

documents received; etc.11   

25. However, the GT audit file was the exclusive property of GT.  PNB 

had no right to access this file and GT refused to disclose it to 

anyone.12  To date, only GT and Ostridge know the contents of the 

GT audit file.  

Complaint to Professional Regulatory Body 

26. On December 21, 2012, three (3) weeks after receipt of the final 

Richter Report, PNB forwarded a copy of the Richter Report to the 

New Brunswick Institute of Chartered Accountants (“NBICA”), the 

professional regulatory body for accountants and auditors in New 

Brunswick.  The NBICA assisted PNB to formulate complaints against 

Atcon’s Chief Financial Officer, Katrina Donovan, as well as against 

GT and Ostridge.13  PNB was seeking assistance from this expert 

regulatory body to ascertain whether GT’s audit work met 

professional standards.  

27. The NBICA provided GT and Ostridge with notice of the complaints in 

early April of 2013.  The immediate response of GT and Ostridge was 

to resist disclosure of factual information by objecting to the full and 

frank disclosure protocol applicable to NBICA complaints.14 They also 

argued that the complaints should be summarily dismissed as 

“frivolous and vexatious” as the Richter Report had nothing to do with 

                                            
11 NBCA Decision at para. 74. 
12 NBCA Decision at paras. 36, 40, 48, 75-76, 121-122, 125 
13 NBCA Decision at para. 39. 
14 Procedural Ruling of NBICA Complaints Enquiry Committee [LTA Response, Tab B1, p. 31]. 
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the GT audit;15 a position GT conveniently reversed in its arguments 

to the courts below and now in this Court. 

28. It took the NBICA Complaints Enquiry Committee (“the CEC”) two 

years to address preliminary objections raised by GT and Ostridge.  

The CEC ultimately concluded that the conduct of GT and Ostridge 

could not be assessed without access to the GT audit file.  As GT 

steadfastly refused to disclose same,16 the matter was referred to an 

NBICA disciplinary hearing where disclosure could be compelled.  To 

date, this hearing has not yet occurred. 

Litigation 

29. Meanwhile, frustrated by the slow progress of the NBICA proceedings 

and GT and Ostridge’s refusal to disclose of its audit file in the context 

of same, PNB issued a Statement of Claim against GT, Ostridge and 

Grant Thornton International Limited (“GTIL”) on June 23, 2014.   

30. GT and Ostridge filed a joint defence.  GTIL retained separate 

counsel.   

31. In late 2017, GT and Ostridge filed a motion for summary judgment 

on the grounds that PNB’s claim was statute-barred by expiry of the 

limitation period prescribed by section 5(1)(a) of the LAA and refused 

to produce an Affidavit of Documents.  GTIL followed with a 

companion motion seeking the same relief.  PNB countered with a 

motion for documentary production, including production of the GT 

audit file. 

 

                                            
15 NBCA at paras. 40, 121; see also the Report of the Panel of the Complaints Enquiry Committee 

at paras. 27-44 [LTA Response, Tab B1, pp. 27-28]. 
16 NBCA at para. 40. 
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The GT & Ostridge Summary Judgment Motion 

32. GT and Ostridge had the burden of proving that PNB had 

“discovered” its negligent misrepresentation and professional 

negligence claims against GT more than two years prior to filing its 

action.17  GT and Ostridge argued that discovery had occurred, 

despite the unchallenged evidence that:   

(a) PNB did not know if GT had performed the procedures outlined in 

the Representation Letter or conducted its audit in accordance 

with GAAS; and 

(b) PNB had no way of discovering whether GT had performed those 

procedures or conducted its audit in accordance with GAAS by 

exercising due diligence as it could not access the GT audit file.18  

33. Although GT and Ostridge argued that the claim ought to have been 

discovered upon receipt of the EY Report or the Richter Report, they 

led no evidence supporting any link between these Reports and the 

GT audit.  Moreover, the evidence before the Motion Judge 

unequivocally proved the absence of any such link:  

(a) the expert evidence of George Kinsman (author of the EY Report) 

and Andrew Adessky (author of the Richter Report) was that their 

respective Reports did not express, nor should be taken to 

express, any comment or opinion on GT’s work or its audit.19  Mr. 

Adessky further stated that it was not possible to assess or 

                                            
17 NBCA Decision at paras. 54-56, 126.  
18 NBCA Decision at para. 8, 36, 123-125. 
19 NBCA Decision at paras. 65, 112-113 (evidence of Kinsman) and at paras. 36, 69, 123-125 

(evidence of Adessky).  
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provide any opinion with respect to the GT audit without access 

to the GT audit file;20  

(b) GT and Ostridge chose not to cross-examine Mr. Kinsman or Mr. 

Adessky or to lead any contradictory evidence, expert or 

otherwise, on these points; and 

(c) the evidence of Mr. Kinsman and Mr. Adessky was consistent 

with the NBICA conclusion that GT’s work could not be assessed 

without access to its audit file.21  It was also consistent with 

Ostridge’s admission in cross-examination that an audit file is 

maintained to permit a third party reviewer to assess whether the 

audit was performed in accordance with GAAS.22 

The NBQB Decision 

34. Notwithstanding the unequivocal evidence before him, the Motion 

Judge made the factual finding that PNB had discovered its claim 

upon Atcon’s insolvency, a conclusion that had not been advanced in 

the motions filed by GT and Ostridge or GTIL.23  

35. The Motion Judge’s finding in this regard was made without any 

reference to the audited F2009 Statements or to the GT auditor’s 

report.  He did not explain how realization of an insolvency risk that 

had been explicitly noted in the audited F2009 Statements24 ought to 

have given PNB knowledge that the GT audit had not been performed 

in accordance with GAAS or that the procedures stated in the 

Representation Letter had not been followed.   

                                            
20 NBCA Decision at paras. 36, 69, 123. 
21 NBCA Decision at para. 40; see also Report of Panel of NBICA Complaints Enquiry Committee 

at paras. 32, 36 [LTA Response, Tab B1, pp. 27-28]. 
22 NBCA Decision at paras. 72, 74; see also Evidence of Ostridge at pp. 103-104 [Response, Tab 

B2, pp. 38-39]. 
23 NBCA Decision at paras. 57-59. 
24 NBCA Decision at paras. 23, 71, 114. 
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36. Furthermore, the Motion Judge relied upon the EY Report, despite: 

(a) his own preliminary ruling that the EY Report was not admissible 

for the truth of its contents;25  

(b) Mr. Kinsman’s unequivocal and uncontested evidence that the 

EY Report had nothing to do with the F2009 Statements or the 

GT audit;26 and  

(c) the admission of Mr. Ostridge that neither the insolvency nor the 

EY Report had caused him to question his audit work.27  

37. The Motion Judge’s alternative finding was that PNB discovered its 

claim upon receipt of the Richter Report. This finding was made 

despite: 

(a) the absence of any evidence linking the Richter Report to any 

act, omission or misrepresentation of GT or Ostridge;28  

(b) the unchallenged evidence of Mr. Adessky that the Richter 

Report did not provide and could not have provided any opinion 

or comment upon the GT audit or the work of GT or Ostridge;29   

(c) GT and Ostridge having taken the position before the NBICA that 

a complaint regarding GT’s audit based upon the Richter Report 

was frivolous and vexatious;30 and 

(d) the NBICA finding that GT and Ostridge’s work in the context of 

the GT audit could only be assessed by review of the audit file.31 

                                            
25 NBQB Decision 2018 NBQB 062 at paras. 38-40; NBCA at para. 62. 
26 NBCA Decision at paras. 65, 112-113. 
27 NBCA Decision at paras. 71-72, 113. 
28 NBCA Decision at para. 119-120. 
29 NBCA Decision at para. 123. 
30 NBCA Decision at para. 121. 
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The NBCA Decision 

38. The NBCA set aside the granting of summary judgment and ordered 

the defendants to fulfil their documentary disclosure obligations, 

including production of the GT audit file, forthwith.  

39. The NBCA undertook a detailed analysis of the evidentiary record.  It 

found that the Motion Judge had misinterpreted section 5(1)(a) of the 

LAA and made palpable and overriding errors in his findings of fact.32   

Leave to Appeal 

40. GT and Ostridge filed an application for leave to appeal to this Court 

(“the First Application”).   

41. GTIL also filed its own application for leave to appeal to this Court 

(“the Second Application”).  

42. This Memorandum addresses the arguments in the First Application.  

A companion Memorandum is filed to address the arguments in the 

Second Application, in addition to relying upon the points set out 

below. 

PART II – QUESTION IN ISSUE 

43. Does the First Application raise an issue of public importance that 

merits intervention by this Honourable Court?  

44. For the reasons stated below, PNB respectfully submits it does not.  

PART III – STATEMENT OF ARGUMENT 

45. PNB presents three points in argument: 

                                                                                                                                    
31 NBCA Decision at para. 40; see also LTA Response, Tab B1 at pp. 27-28.  
32 NBCA Decision at para. 88. 
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(a) The NBCA Decision is fact-driven.  It does not raise any issue of 

law that is novel or of public or national importance. 

(b) The NBCA Decision does not represent a shift in the law relating 

to limitation periods.  GT and Ostridge’s arguments to this effect 

are based upon a mischaracterization of the Court’s decision.  

(c) The true nature of the Applicants’ complaints relate to the 

NBCA’s factual findings, not its legal analysis.  

A.  The NBCA Decision is Fact-Driven 

46. The issue before the courts below was whether PNB discovered its 

claim against GT and Ostridge more than two years prior to the filing 

of its action.  This required interpretation and application of 

subsection 5(2) of the LAA:  

5(2) A claim is discovered on the day on which the 
claimant first knew or ought reasonably to have 
known 

(a) that the injury, loss or damage had occurred, 

(b) that the injury, loss or damage was caused by or 
contributed to by an act or omission, and 

(c) that the act or omission was that of the 
defendant. 

47. Upon applying well-established principles of statutory interpretation,33 

the NBCA found that subsection 5(2) codifies the longstanding 

common law rule that a claim is discovered “when the material facts 

on which it is based have been discovered or ought to have been 

discovered by the plaintiff by the exercise of due diligence”.34  

                                            
33 NBCA Decision at paras. 90-91. 
34 NBCA Decision at paras. 100-101. 
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48. To determine when the material facts identified at subsection 5(2) 

were discovered in this case, the NBCA’s detailed analysis was 

focused entirely upon the evidentiary record, not case law.   

49. With respect to the Motion Judge’s finding that PNB ought to have 

discovered its claim when it learned of Atcon’s insolvency on March 

18, 2010, the NBCA carefully reviewed the factual record, including:  

(a) the unequivocal and unchallenged evidence of Mr. Kinsman that 

the EY Report had nothing to do with the work of GT;35 

(b) Ostridge’s admission that the insolvency did not cause him to 

question his work or the GT audit;36  

(c) Note 19 which explicitly disclosed the known risk of insolvency to 

persons relying upon the audited F2009 Statements;37 and 

(d) the agreement of all parties that GT did not guarantee Atcon’s 

solvency or that there would be no misstatements in the audited 

F2009 statements.38  

50. Based upon these uncontested facts, the NBCA concluded:   

115. In my respectful view, the motions judge made 
a palpable and overriding error in finding the Province 
knew or ought reasonably to have known, on March 18, 
2010, that GT’s audit was not compliant with Generally 
Accepted Auditing Standards.  

51. With respect to the Motion Judge’s provisional finding that PNB ought 

to have discovered its claim upon receipt of the draft Richter Report in 

February of 2011, the NBCA again focused upon the evidence, 

noting:  

                                            
35 NBCA Decision at paras. 65, 112. 
36 NBCA Decision at para. 71.  
37 NBCA Decision at paras. 71, 114. 
38 NBCA at para. 114; see also Engagement Letter of Jan.27, 2009 at pp. 1-2 [LTA at pp. 95-96].   
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(a) the Richter Report (whether its draft or final version) provided no 

opinion or comment on the work of GT;39 

(b) Mr. Adessky’s evidence that Richter could not have formulated an 

opinion on GT’s work without access to the GT audit file was 

unchallenged;40  

(c) GT and Ostridge themselves had taken the position before the 

NBICA  that any complaint against them based upon the Richter 

Report was frivolous and vexatious;41 and  

(d) neither PNB nor any expert it hired could, through the exercise of 

due diligence, obtain any material facts about GT or Ostridge’s 

acts or omissions during the course of the GT audit because GT 

refused to disclose its audit file.42   

52. Based upon this uncontested evidence, the NBCA concluded:   

125. In my respectful view, the judge committed 
reversible error in imputing to the Province knowledge 
that independent auditors could not acquire by the 
exercise of reasonable diligence. That imputation of 
knowledge is unreasonable, having regard to the 
unavailability of Grant Thornton’s audit-related files, and 
constitutes a palpable and overriding error in the 
assessment of the evidentiary record.  

53. The key findings of the NBCA are therefore factual in nature.  The 

outcome was determined by applying the palpable and overriding 

error standard to the evidentiary record.    

                                            
39 NBCA Decision at paras. 119-120. 
40 NBCA Decision at paras. 122-123. 
41 NBCA Decision at para. 121. 
42 NBCA Decision at paras. 122-125. 
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54. The application of well-established law to the evidence before the 

court does not give rise to any novel question of law or of public 

importance warranting intervention by this Court. 

B.  Mischaracterization of the Appeal Court Decision  

55. GT and Ostridge argue that the NBCA Decision “permits a plaintiff to 

proceed at its own pace”43 and requires a plaintiff to have “perfect 

knowledge of the elements of the claim”44 or “confirmation that the 

defendant breached the standard of care”,45 and makes 

“discoverability contingent upon a finding of negligence”.46  

56. These arguments mischaracterize the NBCA Decision. 

57. The NBCA Decision does not address the concept of “perfect 

knowledge” or “levels of knowledge”, nor does it require “confirmation” 

that a breach of the standard of care has occurred.  The NBCA 

characterizes the question as the need to determine when PNB “knew 

or ought to have known the material facts” giving rise to the claim.  

This test, which reflects longstanding common law, is repeatedly 

stated throughout the NBCA Decision.47  

58. The repeated references by the NBCA to the “ought to have known” 

element of the discoverability test throughout its decision, along with 

the NBCA’s explicit factual findings with respect to due diligence, 

confirm the NBCA applied both the objective and subjective elements 

of the discoverability test.  The NBCA did not “permit PNB to proceed 

at its own pace” until PNB had “perfect knowledge” or “confirmation” 

of negligence.  It asked what material facts PNB knew or could have 

discovered by the exercise of reasonable diligence. 

                                            
43 Applicant’s Memorandum at paras. 9, 59. 
44 Applicant’s Memorandum at paras. 2, 60.   
45 Applicant’s Memorandum at paras. 7, 48, 50.  
46 Applicant’s Memorandum at para. 50. 
47 See esp. NBCA Decision at paras.  7, 99-101. 
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59. The unequivocal evidence before the courts below confirmed that:  

(a) PNB did not have any factual information of the acts or omissions 

of GT or Ostridge (the material facts required by paragraph 

5(2)(b) of the LAA) or whether such acts or omissions caused its 

loss (required by paragraph 5(2)(c) of the LAA); and 

(b) PNB could not have discovered these material facts through the 

exercise of due diligence due to the extraordinary efforts made by 

GT to prevent disclosure of its audit file.  

60. It is important to recall that the New Brunswick LAA, unlike the 

Ontario Limitations Act, contains no statutory presumption that a 

plaintiff has discovered the defendant’s acts or omissions on the date 

they occur.  As a result, defendants in New Brunswick who wish to 

invoke a limitation period defense have the burden of proving that the 

defendant’s acts or omissions were known to the plaintiff more than 

two years prior to filing the claim, or could have been discovered 

through the exercise of due diligence.48  Having led no evidence that 

PNB had or could have discovered any factual information about GT 

or Ostridge’s acts or omissions, GT and Ostridge had not discharged 

their burden of proof.49   

61. The NBCA Decision is based upon the specific evidence before the 

courts relating to what material facts were or could have been known, 

and when; not a new test for discoverability.  

C.  The Crux of the Applicants’ Complaints are Factual in Nature  

62. The submissions made by GT and Ostridge in their Memorandum of 

Argument demonstrate that their core complaint with respect to the 

NBCA Decision relates to the NBCA’s assessment of the facts. 

                                            
48 NBCA Decision at para. 56. 
49 NBCA Decision at para. 126. 
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(i) Factual findings regarding due diligence  

63. At paragraphs 8 and 62-66 of its Memorandum of Argument, GT and 

Ostridge refer to a comment in the Richter Report that PNB had 

asked Richter not to communicate with GT.  Based upon this one-

sentence comment located in an appendix to the 88-page Richter 

Report, GT and Ostridge invited the courts below to draw the factual 

inference that GT would have shared its audit file if only PNB or 

Richter had asked.   

64. The difficulty is that there was no credible evidence to support this 

inference; in fact, the evidence overwhelmingly established the 

opposite.  GT declined its opportunity to cross-examine Mr. Adessky, 

author of the Richter Report, on the meaning or context of that 

sentence.  GT led no evidence that it would have shared its audit file 

if asked.  The evidence of Daniel Seems, the PNB representative 

responsible for the NBICA complaint, established the great lengths to 

which GT had gone to avoid disclosure of its audit file in the context of 

the NBICA proceedings.  Before the courts below, GT and Ostridge 

maintained their refusal to disclose their audit file, despite having no 

privilege to assert over same.50  

65. Given this evidence, the NBCA made the following factual finding:    

122.  Furthermore, and most importantly, if the 
Province had asked RSM Richter, or any other 
auditor as far as that is concerned, to provide an 
opinion on the quality of Grant Thornton’s audit, the 
response would have been that no such opinion 
could be expressed because Grant Thronton’s audit-
related files were not available for review. It follows 
that the Province cannot be charged with failure to 
exercise due diligence in informing itself on the 
point.  

[…] 

                                            
50 NBCA Decision at paras. 75-76. 
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125.  In my respectful view, the judge committed a 
reversible error in imputing to the Province knowledge 
that independent auditors could not acquire by the 
exercise of reasonable diligence. That imputation of 
knowledge is unreasonable, having regard to the 
unavailability of Grant Thornton’s audit-related files, 
and constitutes palpable and overriding error in the 
assessment of the evidential record.  

[Emphasis added] 

66. The difficulty for GT and Ostridge is therefore not that the NBCA 

“suspended” the due diligence requirement as argued in their 

Memorandum.  Rather, it is that the NBCA found as a fact that:  

(a) all material facts relating to the GT audit and Representation 

Letter were in GT’s sole and exclusive possession;51  

(b) GT steadfastly refused to disclose these material facts to 

anyone;52 and 

(c) these material facts could not have been discovered two years 

prior to filing the action by the exercise of due diligence.53 

67. GT and Ostridge may be dissatisfied with this factual finding, but 

dissatisfaction with a factual finding does not give rise to a matter of 

public or national importance. 

(ii) Factual findings regarding GAAP and GAAS 

68. The strategy of GT and Ostridge before the courts below was to blur 

the distinction between GAAP and GAAS.  They argued that once 

PNB received Richter’s draft opinion that Atcon management had not 

prepared the F2009 Statements in accordance with GAAP, PNB 

                                            
51 NBCA Decision at para. 121. 
52 NBCA Decision at para. 40. 
53 NBCA Decision at paras. 122, 125. 
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should be imputed knowledge that GT did not conduct its audit in 

accordance with GAAS. 

69. This strategy is also employed on this leave application.  At 

paragraph 20 of its Memorandum, GT and Ostridge place the 

conclusions of Richter and GT side-by-side.  Their point of doing so is 

to argue that upon receipt an opinion that Atcon management had not 

complied with GAAP, PNB should have known that GT and Ostridge 

did not comply with GAAS.  While superficially appealing, this 

argument is not supported by the evidence before the courts below. 

70. The unchallenged evidence before the courts below was that a failure 

by Atcon management to prepare its financial statements in 

accordance with GAAP does not mean that GT and Ostridge failed to 

comply with GAAS, the material facts relating to which are exclusively 

found in the GT audit file and inaccessible to PNB.  In addition to 

unequivocal and unchallenged expert evidence led by PNB on this 

point,54 this was consistent with the representations made by GT in its 

engagement letter to Atcon,55 the findings of the NBICA,56 and the 

testimony of Ostridge in cross-examination.57   

71. GT and Ostridge asked the courts below to infer PNB’s knowledge of 

material facts relating to acts and omissions of GT respecting GAAS 

from the fact that the F2009 Statements prepared by Atcon 

management failed to comply with GAAP.  The NBCA found that this 

factual inference was not supported by the evidence.  Dissatisfaction 

with the NBCA’s factual finding in this regard in the context of this 

case does not give rise to a question of public or national importance.  

                                            
54 NBCA at paras. 8, 36, 69, 123 (evidence of Mr. Adessky); see also NBCA Decision at para. 40 

(Adessky evidence consistent with NBICA findings). 
55 Engagement Letter of January 27, 2009 [LTA, pp. 95-99]. 
56 NBCA Decision at para. 40.   
57 NBCA Decision at paras. 71-74; see also Evidence of Ostridge at pp. 100-117, LTA Response, 

B-2, pp. 34-52. 
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D. Conclusion

72. The question before the courts below was factual: whether and when

PNB discovered or ought to have discovered its claim against GT and

Ostridge.

73. The Motion Judge found as a fact that PNB discovered its claim upon

payment of the loan guarantees on March 18, 2010 or, alternatively,

upon receipt of the draft Richter Report on February 4, 2011.

74. The NBCA determined the proper interpretation of subsection 5(2) of

the LAA at paragraphs 89 to 101 of its Decision — 12 paragraphs of a

129 paragraph decision. The majority of the NBCA's analysis is

focused upon the critical issue before the Court: whether the Motion

Judge's factual findings constituted palpable and overriding errors. It

answered this question answered affirmatively.

75. The NBCA Decision is fact-driven. It does not give rise to any

question of national or public importance that warrants intervention by

this Court.

PART IV — SUBMISSIONS CONCERNING COSTS

76. The Respondent respectfully requests its costs on this Application.

PART V — ORDER SOUGHT

77. The Respondent requests that the Application for Leave to Appeal be

dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of June 2020.

STEWART McKELVEY
Counsel for the Respondent, The Province
of New Brunswick

Per : Frederick McElman, Q.C.
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Jurisprudence  at Para. 

- Nil -   
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Limitation of Actions Act, SNB 2009, c L-8.5,  s. 5. 46 

Loi sur la prescription, LN-B 2009, c L-8.5, s. 5. 46 

Limitations Act, SO 2002, c 24, Sch B, s. 5. 60 
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