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PART I - OVERVIEW & STATEMENT OF FACTS 

Overview 

 This case is about a significant area of Tort law: discoverability with respect to tort 

claims. To trigger a two-year limitation period, is it enough for a plaintiff to have knowledge of a 

potential claim or is something more required? 

 On summary judgment, the motions judge below found that the Province’s claim against 

the defendants for $50M in damages arising from an allegedly sub-standard audit was statute-

barred. He found that over four years before the claim was commenced, the Province knew or 

ought to have known that it had a potential cause of action against the defendants. 

 The Court of Appeal below said the motions judge misidentified the correct legal test for 

the discovery of claims. The Court then allowed the appeal, thereby permitting the Province’s 

action to proceed. The Court held it is not enough to know that an audit was wrong in its result. 

Instead, the plaintiff must know that there was a breach of the standard of care in carrying out the 

audit. In other words, “knowledge of a potential claim” is not sufficient. A plaintiff must know 

“he or she has a claim”.1 

 But what does that mean? This is of fundamental importance to Torts, to professions, to 

businesses, to indemnity agreements, to insurance. Whatever the answer, whatever guiding 

principles, this Honourable Court lays down in this juridically murky area will both: bring 

certainty to this key area of the law; and reduce unnecessary litigation overall for Canadians. 

This is particularly true given that it arises in the context of a summary judgment motion and the 

decision below is contrary to the purpose of summary judgment and the principle of 

proportionality. 

 The Court of Appeal said it was following this Honourable Court’s decision in Central 

Trust Co. v. Rafuse.2 However, this Court in Central Trust did not address the core issue in this 

case, namely the level of knowledge required of the underlying facts before a claim can be said 

to be discovered.  Canadian courts have answered this question inconsistently. Given the 

 
1 Province of New Brunswick v. Grant Thornton, 2020 NBCA 18 [“Court of Appeal decision”] at 
paras. 7 & 89 [Emphasis in original]. 
2 Central Trust Co. v. Rafuse, 1986 CanLII 29 (SCC), [1986] 2 S.C.R. 147. 
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similarities between modern provincial and territorial limitation statutes,3 leave to appeal is 

required to chart the proper course for Canadian courts. 

 If leave is granted, the Applicant will contend that the approach of the New Brunswick 

Court of Appeal should be rejected. The practical implications of that decision are that plaintiffs 

can now admit they were aware of a potential claim, but can safely delay pursuing and 

investigating that claim, picking a moment of their choosing to file when they have certainty as 

to liability by a particular defendant. The Court of Appeal’s decision permits plaintiffs to be 

wilfully blind to the existence of a potential claim and further not require it to demonstrate that it 

made any efforts whatsoever to discover its claim in meeting a limitation defence. 

 The fatal flaw with the Court of Appeal’s reasoning is that it conflates discoverability 

with certainty of liability. By the time the Court of Appeal made its decision the parties had not 

yet completed document production in the ordinary course. Grant Thornton’s audit-related files 

have not yet been produced and accordingly, if the logic of the Court of Appeal is correct, the 

Province has still not discovered its claim as of this day. 

 To ensure that the intention of the Legislature and policy rationales for limitation periods 

are respected, other courts have found the discoverability bar to be much lower.4 Indeed, in the 

words of s. 5(2) of the statute itself, all that is required is that the claimant “knew or ought 

reasonably to have known: 

(a) that the injury, loss or damage had occurred, 
(b) that the injury, loss or damage was caused by or contributed to by an act or omission, 
and 
(c) that the act or omission was that of the defendant.”5 

 
3 Limitation Act, SBC 2012, c 13, at s. 8; Limitations Act, RSA 2000, c L-12, s. 3; The 
Limitations Act, SS 2004, c L-16.1, s. 6; Limitations Act, 2002, SO 2002, c 24, Sch B, s. 5; 
Limitation of Actions Act, SNS 2014, c 35, s. 8; Limitations Act, SNL 1995, c L-16.1, s. 13-14. 
4 See for example Tender Choice Foods Inc. v. Versacold Logistics Canada Inc., 2013 ONSC 80 
(Perell J.) affd. 2013 ONCA 474 at paras. 59-61 [“Tender Choice”]; De Shazo v. Nations Energy 
Company Ltd., 2005 ABCA 241 at paras. 31-32; Gray-McKay et al. v. Whiteway et al., 2020 
MBQB 62 at para. 100; Windsor Energy Inc v Northrup, 2015 NBQB 199 at para. 48; Julien v 
Julien, 2016 NBQB 107 at para. 24; Hennessey v. Eastern Regional Integrated Health Authority, 
2019 NLSC 239 at para. 71. 
5 Limitation of Actions Act, S.N.B. 2009, c. L-8.5, s. 5(2). 
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 The plain reading of this provision, consistent with interpretations of similar provisions, 

is that the plaintiff must know or ought reasonably to know enough facts to allege negligence on 

the defendant auditor’s part. The Court of Appeal’s decision, however, creates a fourth 

requirement, being: knowledge that the act or omission in fact constituted a breach of the 

standard of care by a particular defendant.  

 Additionally, the Court of Appeal’s approach to discoverability is problematic in that it 

revives stale claims, creates uncertainty and endorses a dilatory approach to pursuing claims, 

which is contrary to the policy reasons underlying limitations statutes.  

 Furthermore, the decision will result in inconsistencies in the application of limitation 

periods to different types of negligence claims impacting a broad range of professionals, i.e. 

accounting or legal negligence claims may have a different bar for discovery than medical 

negligence or engineering deficiency claims. Those inconsistencies will mean that Canada 

becomes, from a legal perspective in this area, a patchwork quilt. Notwithstanding equivalent 

statutory tests, where you live will tell you what legal rights you have, which you don’t. And, 

where professional businesses, as here, are multi-office, and national in scope of work, this will 

lead to very many grey areas of law and jurisdiction, that will go on to be litigated until another 

case such as this comes before this Honourable Court.  

 A separate Application for Leave to Appeal has been filed by Grant Thornton LLP. This 

Applicant, Grant Thornton International Ltd., adopts and endorses all of the arguments as stated 

in Grant Thornton LLP’s Application. 

Background 

Parties 

 Grant Thornton LLP is a limited liability partnership engaged in the practice of 

accounting, auditing and consulting with approximately 140 offices across Canada. It is a 

member of Grant Thornton International Ltd.6 Grant Thornton International Ltd. is a company 

incorporated in England and Wales, which provides coordination and support functions to 

 
6 Court of Appeal decision at para. 13. 
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independent accounting and auditing firms to which it licenses certain rights to use the “Grant 

Thornton” name and logo. 

 Grant Thornton LLP was retained by Atcon in early 2009 to audit its financial statements. 

Kent M. Ostridge is a partner of Grant Thornton LLP and was responsible for the auditing 

services at issue. Atcon carried on business, nationally and internationally, as a provider of 

construction, energy, industrial and waste management services. It was headquartered in 

Miramichi, N.B., and had a significant local workforce. In 2008, it had revenues of $250M, up 

from $50M a few years earlier.7 

Brief Chronology of Facts 

 The facts are straightforward8 and demonstrate that the Province knew it had a 

prosecutable claim well before it actually decided to commence its action on June 23, 2014: 

 Fall of 2008: Atcon has cash flow problems and approaches the Province seeking 

guarantees for loans with the Bank of Nova Scotia. 

 April 24, 2009: The Province advises Atcon its request for financial assistance has 

been conditionally approved. The Province would provide loan guarantees totalling 

$50M subject to an external review of Atcon’s assets by an auditing firm deemed 

satisfactory to the responsible Minister. 

 April 24, 2009: Atcon proposes the external review be performed by its auditors, 

Grant Thornton. The Province agrees on condition Grant Thornton’s review-related 

findings and opinions be communicated directly to it. 

 May 19, 2009: Grant Thornton delivered a letter to the Province summarizing the 

audit procedures it had performed regarding Atcon’s consolidated financial 

statements for the fiscal year ending January 31, 2009 (“F2009”). 

 June 18, 2009: Grant Thornton issues its Unqualified Auditor’s Report. 

 June 30, 2009: the Province executes and delivers the guarantees. The motions judge 

finds the Province does this based on Grant Thornton’s May 19, 2009 report, its 

 
7 Court of Appeal decision at paras. 10-14. 
8 See generally Court of Appeal decision at paras. 18-39. 
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Unqualified Auditor’s Report and the audited F2009 financial statements. (This 

finding not contested on appeal.) 

 July 2009: After the guarantees are executed by the Province, the Bank retains Ernst 

& Young (“E&Y”), to review Atcon’s financial affairs. 

 August 4, 2009: E&Y releases its Interim Report regarding Atcon’s statutory 

declaration that its borrowing base as of June 6, 2009 amounts to $26.2M. E&Y states 

that it finds errors including that the borrowing base was overstated by $2.8M and 

identifies $18.6M of items it deems non-compliant with Atcon’s credit agreement 

with the Bank. (The Province in testimony later described E&Y’s report as saying 

Atcon was “misleading the bank” and these are “multi-million dollar errors”.) 

 March 1, 2010: Atcon is placed into receivership. 

 March 5, 2010: The Bank calls on the Province to pay on the loan guarantees.9 

 March 18, 2010: The Province pays $50M to the Bank. 

 June 2010: The Province retains RSM Richter Inc., an accounting and auditing firm, 

to review and comment on Atcon’s financial position as of January 31, 2009. 

 February 4, 2011: RSM Richter provides the Province with a Draft Report. It 

expresses the following opinions regarding the Atcon financial statements for F2009: 

“(1) they had not been prepared in accordance with Generally Accepted Accounting 

Principles, in all material respects; and (2) they overstated Atcon’s assets and net 

earnings by between $28.3 million and $35.4 million.” The report further states that 

RSM Richter had no conversations with the auditor Grant Thornton, was directed not 

to investigate the quality of the audit, and was “specifically requested … not to 

communicate with [Grant Thornton].”10  

 November 30, 2012: RSM Richter issues its Final Report, which does not diverge 

from the February 4, 2011 Draft Report to any material degree. 

 December 21, 2012: the Deputy Minister of Economic Development sends a letter to 

the New Brunswick Institute of Chartered Accountants advising the Province was 

proceeding with a formal complaint against Grant Thornton LLP and attached a copy 

of the Final RSM Richter Report. 

 
9 Court of Appeal decision at para. 31. 
10 RSM Richter Report - Appendix 2, from NBCA Appeal Book, pp. 1427-1429 [LTA Tab 4A] 
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 June 23, 2014: The Province commences its action against the Applicants – more than 

4 years after they pay $50M to BNS despite that– they know the situation, fully know 

the claim in 2011. 

Statement of Claim 

 The Province’s statement of claim alleges: 

32. Grant Thornton, negligently, and in breach of its duties to the Province: 

(a) failed to conduct the F2009 Audit in accordance with GAAS; 

(b) failed to exercise the care, diligence, and skill of an auditor of reasonable 
competence and prudence; 

(c) failed to exercise the care, diligence, and skill of an auditor with special 
knowledge and expertise in the consolidated business operations of Atcon (which 
Grant Thornton held itself out to possess); 

(d) rendered an unqualified Opinion with respect to Atcon’s F2009 Audited 
Financial Statements when those statements did not present fairly, in all material 
respects the financial position of Atcon as at January 31, 2009 and the results of 
its operations and the changes in its financial position for the year then ended in 
accordance with GAAP; and 

(e) acted in conflict of interest.11 

Motions judge’s decision 

 The Applicants filed Notices of Motion for summary judgment on the basis “the 

[Province] first discovered or ought reasonably to have discovered its claim against [all 

defendants] on or before February 4, 2011, when the [Province] received [RSM Richter’s] report 

which concluded that Atcon Holdings Inc.’s financial statements were not prepared in 

accordance with [Generally Accepted Accounting Principles]”. Both sides filed extensive 

affidavit evidence and the matter, along with related motions, was heard over five days. 

Importantly, the Province leads no evidence of any due diligence in investigating the claim or 

requesting documents from Grant Thornton.  

 In his reasons for judgment, the motions judge asked, “when, if ever, the Province knew 

or ought to have known that the defendants breached the standard of care.” He noted that 

 
11 Province of New Brunswick v. Grant Thornton LLP et al, 2019 NBQB 36 [“Motions judge’s 
decision”] at para. 89; Court of Appeal decision at para. 79. 
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knowledge of any one of the allegations at para. 32 of the Statement of Claim (set out above) 

would amount to knowledge that the defendants had breached the standard of care. He stated: 

…I find that with the knowledge that the Province had by March 18, 2010 it ought to 
have been able to infer that the defendants had committed most, if not all of those 
breaches of the standard of care. It may not have had all the information it needed to 
prove each of them but I find that given the rest of what it knew or ought to have known 
by then, the conclusion that the defendants had breached them would also have been 
inescapable.12 

 March 18, 2010 was the date the Province paid $50M to the Bank pursuant to the loan 

guarantees because by this point Atcon was in receivership. Recall that the E&Y report 

describing errors was dated August 4, 2009. 

 The motions judge also went on to consider February 4, 2011 as an alternative start date 

for the limitation period to have started to run. February 4, 2011 was the date RSM Richter 

provided the Province with its report which stated: 

... Notwithstanding this approach, we are of the opinion that these financial statements 
have not been prepared in accordance with GAAP in all material respects. We estimate 
that Atcon’s F2009 assets and net earnings had overstatements ranging between 28.3 
million and 35.4 million dollars …13 

 The motions judge stated that the RSM Richter report directly contradicts the Grant 

Thornton audit opinion and provides “alarming estimates of Atcon’s overstatement of its net 

assets and earnings”.14 The motions judge also stated that the Province, in the Deputy Minister of 

Economic Development’s Dec. 21, 2012 letter to the New Brunswick Institute of Chartered 

Accountants about a formal complaint against Grant Thornton, included only the RSM Richter 

Report dated February 4, 2011. He noted that only the conclusion in the RSM Richter Report 

was highlighted: “…the overstatement of net assets and earnings for Atcon’s F2009 ranged 

between 28.3 MM and 35.4 MM.”15 

 From these findings, the motions judge stated: 

 
12 Motions judge’s decision at para. 90. 
13 Motions judge’s decision at para. 94. 
14 Motions judge’s decision at para. 104. 
15 Motions judge’s decision at para. 105. 
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….I find that the mere fact that the [Deputy Minister of Economic Development] used 
that report as the basis for the complaint is sufficient to prove that the Province knew it 
had a potential claim against [Grant Thornton] LLP. 

Moreover, if the Province had that state of knowledge when it filed the complaint then it 
had that state of knowledge in February, 2011 when it received the draft of that Report.16 

 Following the above analysis, the motions judge was able to conclude that the Province 

ought to have discovered the claim by March 18, 2010 or at the very latest by February, 2011: 

I therefore find that if the Province hadn’t already discovered its claim in March, 2010, 
after receiving the Richter Report in February, 2011 it knew or ought to have known that 
it had prima facie grounds to infer that it had a potential cause of action against the 
defendants. There was no other party on whom it relied to protect its interests when it 
signed the guarantees.  Therefore, given the knowledge it had at that time, I find that its 
claim was discovered and the limitation period commenced.17 

 Since the action was not commenced until June 23, 2014, the motions judge found the 

Province’s claim was outside the two-year limitation period set out in s. 5(1)(a) and therefore 

statute-barred.18 

Court of Appeal 

 The Court of Appeal says the motions judge, in granting summary judgment dismissing 

the Province’s action on the basis of s. 5(1)(a), “applied the wrong legal test and made a palpable 

and overriding error in finding the Province discovered its claim more than two years before 

proceedings were commenced.”19  

 Justice Drapeau focused on the motions judge’s framing of the test for discoverability as 

examining whether the claimant knows or ought reasonably to have known he or she had “a 

potential claim”. He frames the issue on appeal as follows: 

The appeal raises the issue of whether, in actions for negligence, the discovery-based 
limitation period prescribed under s. 5(1)(a) of the Act begins to run the day after the 
claimant knows or ought reasonably to have known he or she had “a potential claim” or 
the day after the claimant knows or ought reasonably to have known material facts, 
notably the defendant’s breach of the standard of care, as a result of which he or she has a 

 
16 Motions judge’s decision at paras. 105-106. 
17 Motions judge’s decision at para. 108. 
18 Motions judge’s decision at para. 110. 
19 Court of Appeal’s decision at para. 127. 
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claim. The answer requires an interpretation of s. 5(1)(a) in compliance with directions 
provided by the Supreme Court of Canada.20 

 In reviewing the law of discoverability, he goes on to challenge the contention that 

knowledge of a potential claim is sufficient: 

 “The discoverability rule relates to causes of action, not potential or possible causes of 
action. Likewise, s. 5(1)(a) applies to claims, not “potential” or possible claims.”21 

 “A cause of action is more than an arguable case or a factual situation that might possibly 
or potentially entitle a person to a judicial remedy. It is trite that knowledge of a possible 
or potential claim is quite a bit short of knowledge of facts that legally entitle the 
claimant to obtain a judicial remedy.”22 

 “However, the test [the motions judge] ended up applying posited it was sufficient if the 
Province knew or ought reasonably to have known it had a potential or possible claim. As 
noted elsewhere, it stands to reason that much less factual knowledge is required for a 
potential claim than what is required in connection with a claim that has crystallized, 
which occurs when the claimant has a legally enforceable right to a judicial remedy.” 

 The Court of Appeal says the “the motions judge erred in law in finding knowledge of a 

potential claim is sufficient.”23 In applying that narrower view of the law of discoverability to the 

facts of the case, the Court goes on to try to distinguish between facts that speak to alleged errors 

in Grant Thornton’s audit, with facts that demonstrate the audit was a result of professional 

negligence. For example: 

[114] In addition, while the Province relied on Grant Thornton in executing the 
guarantees on June 30, 2009, and sustained a total loss on March 18, 2010, those facts do 
not establish Grant Thornton’s audit was sub-standard. All agree Grant Thornton did not 
guarantee Atcon’s solvency or that there would be no misstatements in the audited 
financial statements for F2009. Indeed, footnote 19 provided a caution regarding what 
might be described as the relative precarity of Atcon’s financial future.24 
… 
[118] …There is a world of difference between discovery that Grant Thornton erred in 
confirming the F2009 financial statements were prepared in accordance with Generally 
Accepted Accounting Principles and discovery that this confirmation was erroneous 
because Grant Thornton did not conduct its audit in accordance with Generally Accepted 
Auditing Standards. 
 

 
20 Court of Appeal’s decision at para. 89. 
21 Court of Appeal’s decision at para. 93. 
22 Court of Appeal’s decision at para. 97. 
23 Court of Appeal’s decision at para. 88. 
24 Court of Appeal’s decision at para. 114. 
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[119] RSM Richter’s Draft and Final Reports informed the Province of its opinion that 
Atcon’s F2009 financial statements had not been prepared in accordance with Generally 
Accepted Accounting Principles. They did not inform the Province that Grant Thornton’s 
auditing work was not performed in accordance with Generally Accepted Auditing 
Standards. … 
 
[120] Additionally, those Reports do not make the link between any overstatement of 
assets and net revenue in the F2009 Audited Financial Statements and the alleged failure 
by Grant Thornton to comply with Generally Accepted Auditing Standards. … 

 With regard to the RSM Richter report, the Court of Appeal states, “[t]here is no expert 

opinion evidence to establish Grant Thornton did not comply with Generally Accepted Auditing 

Standards in carrying out its audit.”25 It concludes by finding that because Grant Thornton’s 

audit-related files were not available to the Province, the motions judge erred by imputing 

knowledge to the Province about the propriety of the audit.26 No analysis of the Province’s duties 

of due diligence is completed by the Court of Appeal, or its responsibilities to demonstrate due 

diligence.  

 What the Court of Appeal has in effect accomplished is to allow any Plaintiff to carry on 

in a ‘wilfully blind’ fashion so as to extend its limitation period indefinitely, and that it need 

bring no evidence whatever on the efforts made to discover its claim to meet a limitation 

defence. That cannot be due diligence and cannot meet the purpose of our modern approach to 

summary judgment. If there is any area of law our legal system needs certainty in, is it not 

limitation periods?  

PART II - QUESTIONS IN ISSUE 

 This Application for Leave to Appeal raises a single clear issue of national and public 

importance: 

What is the proper test for discoverability of a claim for professional negligence? Is 

knowledge of a potential claim sufficient? 

 More specifically, in actions for negligence, does the discovery-based limitation period 

prescribed by a limitations statute begin to run the day after the claimant knows or ought 

 
25 Court of Appeal’s decision at para. 123. 
26 Court of Appeal’s decision at para. 125. 

186



11 

reasonably to have known he or she had “a potential claim”? Or does it only begin to run once a 

claimant knows or ought reasonably to have known that the defendant breached of the standard 

of care? 

PART III - STATEMENT OF ARGUMENT 

Divergent Law in Canada 

 The difference in opinion between the motions judge and the Court of Appeal below 

regarding the law is seen clearly in the introduction and summary section of the Court of 

Appeal’s reasons: 

[T]he judge found the action was time-barred because it was commenced more than two 
years after the Province knew or ought reasonably to have known “it had prima facie 
grounds to infer that it had a potential cause of action” (emphasis added). 
 
My understanding of the applicable test is different and more exacting; the two-year 
limitation period prescribed by s. 5(1)(a) does not begin to run until the claimant has 
discovered he or she has a claim. This means the two-year limitation period begins to run 
the day after the plaintiff knows or ought reasonably to have known facts that confer a 
legally enforceable right to a remedy. In actions for negligence, that right only exists if 
the defendant was under a relevant duty of care and its loss-causing act or omission fell 
below the applicable standard of care. In my view, the test applied in first instance to bar 
the action falls short of the mark. The factual matrix that might justify a finding of breach 
of the standard of care for the purposes of no more than a “potential” claim is 
significantly less compelling than the one required for such a finding for the purposes of 
an existing, legally enforceable right to a judicial remedy.27  

 As will be detailed below, other Canadian appellate courts have preferred the approach of 

the motions judge. The Court of Appeal, however, considered that this Court’s decision in 

Central Trust Co. v. Rafuse supported its selection of a wholly different test for discoverability.  

Departing from Central Trust Co. v. Rafuse 

 The following common law principle was set out by this Honourable Court in Central 

Trust Co. v. Rafuse: “a cause of action arises for purposes of a limitation period when the 

material facts on which it is based have been discovered or ought to have been discovered by the 

 
27 Court of Appeal’s decision, at paras. 6-7 [Emphasis in original]. 
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plaintiff by the exercise of reasonable diligence”.28 However, this Court did not address the level 

of factual knowledge required before the plaintiff would be found to have discovered his or her 

cause of action.  The question is therefore an open one. In most Canadian jurisdictions, if a claim 

has not been commenced within two years of the act or omission which the claim seeks to 

remedy, then the issue becomes whether the principle of discoverability applies to delay the 

commencement of the running of a limitation period. 

 Since that time, Canadian courts have reached different conclusions at different times on 

what level of knowledge is ultimately required.29 

 In New Brunswick, like in many other provinces, this discoverability rule has been 

codified by statute. The Limitation of Actions Act provides as follows: 

5(1) Unless otherwise provided in this Act, no claim shall be brought after the earlier of 
(a) two years from the day on which the claim is discovered, and 
(b) fifteen years from the day on which the act or omission on which the claim is 
based occurred. 

(2) A claim is discovered on the day on which the claimant first knew or ought 
reasonably to have known 

(a) that the injury, loss or damage had occurred, 
(b) that the injury, loss or damage was caused by or contributed to by an act or 
omission, and 
(c) that the act or omission was that of the defendant.30 

 This Court of Appeal below says its analysis for s. 5 “remains faithful to Central 

Trust”.31 However, as noted, Central Trust did not address this question. As a result, provincial 

appellate courts have grappled with the question on their own. A review of the case law applying 

the formulation of the test from Central Trust shows there are decisions that are in conflict with 

Court of Appeal decision in the case at bar. For example, in the frequently cited decision Lawless 

v. Anderson, the Court states that the “question to be posed is whether the prospective plaintiff 

 
28 Central Trust Co. v. Rafuse, [1986] 2 SCR 147, at para. 77 citing Kamloops v. Nielsen, [1984] 
2 SCR 2. 
29 Stuart & Stuart Trust v Royal and Sun Alliance Ins Co, 2005 NSCA 6 at para. 32; Nasrin 
Karim Professional Corp v Bank of Nova Scotia, 2007 ABCA 10 at para. 56; Lawless v 
Anderson, 2011 ONCA 102 at para. 23; Tender Choice; Longo v MacLaren Art Centre Inc, 2014 
ONCA 526 at para. 44; Kowal v Shyiak, 2012 ONCA 512 at para. 18; McNally v Health PEI, 
2018 PECA 14 at para. 26. 
30 Limitation of Actions Act, SNB 2009, c L-8.5, s. 5. 
31 Court of Appeal’s decision at para. 101. 
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knows enough facts on which to base an allegation of negligence against the defendant.”32 

Discoverability does not require perfect knowledge of a potential claim.33 In Kowal v. Shyiak, the 

Ontario Court of Appeal stated: 

Certainty of a defendant’s responsibility for the act or omission that caused or contributed 
to the loss is not a requirement.  It is enough to have prima facie grounds to infer that the 
acts or omissions were caused by the party or parties identified …34 

 It is these decisions which the Ontario Superior Court in Johnson v. Studley relied upon 

in order to state that the “limitation period runs from when the prospective plaintiff has or ought 

to have had, knowledge of a potential claim, and the later discovery of facts which change a 

borderline claim into a viable one does not give rise to the discoverability principle.”35 Johnson 

v. Studley was adopted by the Court of Queen’s Bench of New Brunswick in Windsor Energy Inc 

v Northrup.36 Likewise, in Lochner v. Toronto (Police Services), the Ontario Court of Appeal 

explained that “knowledge of liability” is not part of discoverability for the purpose of starting a 

limitation period, as it is the lawsuit itself that will determine liability.37 

 Leave to appeal should be granted so that this Court can give guidance on how to 

reconcile the current divergent case law with its intentions in Central Trust. 

Policy Rationale for Limitation Periods 

 The question of when a claimant knew or ought to have known about a claim should be 

answered in a manner that recognizes the careful balance that discoverability attempts to 

 
32 Lawless v. Anderson, 2011 ONCA 102 at para. 23 [Emphasis added]. The exact passage has 
been cited at least 73 times in cases from Alberta, Saskatchewan, Manitoba, Ontario and PEI. 
33 Wide v TD Bank, 2015 ONSC 6900 at para. 33. 
34 Kowal v. Shyiak, 2012 ONCA 512 at para. 18. See also London Transit Commission v. Eaton 
Industries (Canada) Company, 2020 ONSC 1413 at para. 78; Gray-McKay et al. v. Whiteway et 
al., 2020 MBQB 62 at para. 100; Walsh v. T.R.A. Company Limited, 2016 CanLII 38134 (NL 
SC) at para. 74. 
35 Johnson v. Studley, 2014 ONSC 1732 at para. 60 citing Oakville Hydro Electricity 
Distribution Inc. v. Tyco Electronics Canada Ltd. (2004), 2004 CanLII 13633 (ON SC), 71 O.R. 
(3d) 330 at paras. 10-13 (S.C.J.); Giakoumakis v. Toronto (City), [2009] O.J. No. 55 at para. 20 
(S.C.J.); Investment Administration Solution Inc. v Silver Gold Glatt & Grosman LLP, 2011 
ONCA 658, leave to appeal denied, [2011] S.C.C.A. No. 543. Colin v Tan, 2016 ONSC 1187 at 
para. 72.  
36 Windsor Energy Inc v Northrup, 2015 NBQB 199 at para. 48. 
37 Lochner v. Toronto (Police Services), 2015 ONCA 626, 128 O.R. (3d) 318 at para. 7. 
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maintain between plaintiffs’ and defendants’ interests. With respect to professional negligence 

cases, what is that balance and does the approach of the Court of Appeal serve the basic goals of 

the law of limitations?  

 Limitation periods reflect a balancing of interests by the Legislature which include 

certainty of the expiration of a claim, limiting lost evidence, and imposing expectations of 

diligence. These well-established purposes of limitation statutes were confirmed by this 

Honourable Court in Manitoba Métis Federation Inc. v. Canada (Attorney General):38 

 Certainty: “There comes a time, it is said, when a potential defendant should be secure in 
his reasonable expectation that he will not be held to account for ancient obligations”.39 

 Evidentiary issues: “Witnesses are no longer available, historical documents are lost and 
difficult to contextualize, and expectations of fair practices change. Evolving standards of 
conduct and new standards of liability eventually make it unfair to judge actions of the 
past by the standards of today.”40 

 Diligence: “[E]ncourages plaintiffs to not sleep on their rights. An aspect of this concept 
is the idea that ‘claims, which are valid, are not usually allowed to remain neglected’.”41 

 Similarly, in Canadian Imperial Bank of Commerce v. Green, this Honourable Court 

stated that limitation periods serve “(1) to promote accuracy and certainty in the adjudication of 

claims; (2) to provide fairness to persons who might be required to defend against claims based 

on stale evidence; and (3) to prompt persons who might wish to commence claims to be diligent 

in pursuing them in a timely fashion”.42 The Court went on to recognize that finality can also 

bring harshness: 

Modern limitations legislation is therefore based on a recognition that limitation periods, 
in order to be effective, need to be final. This is the other side of the coin, the practical 

 
38 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at paras. 231-
234 citing M. (K.) v. M. (H.), [1992] 3 S.C.R. 6. 
39 Ibid. at para. 232 citing M. (K.) v. M. (H.), at p. 29. 
40 Ibid. at para. 233 citing Wewaykum Indian Band v. Canada, 2002 SCC 79, at para. 121. 
41 Ibid. at para. 234 citing Riddlesbarger v. Hartford Insurance Co., 74 U.S. (7 Wall.) 386 
(1868), at p. 390, cited in United States v. Marion, 404 U.S. 307 (1971), at p. 322, footnote 14. 
42 Canadian Imperial Bank of Commerce v. Green, [2015] 3 SCR 801, 2015 SCC 60 at para. 58 
citing P. M. Perell and J. W. Morden, The Law of Civil Procedure in Ontario (2nd ed. 2014), at 
p. 123 
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consequence of limitation periods that can make the application of a limitations statute 
seem harsh: Novak, at para. 8, per Iacobucci and Major JJ., dissenting.43 

 These guiding purposes are balanced against concerns of fairness for plaintiffs who may 

be unaware and unable to become aware of the material facts giving rise to a claim. Balance is 

intended to be achieved in part through the principle of discoverability, which has been codified 

in s. 5(2) of the Limitation of Actions Act.44  This Court of Appeal’s interpretation, however, of 

s.5 runs contrary to the purposes of limitation statutes and upsets the delicate balance. Every 

business person, every professional will have no certainty as to the length to which they could be 

subject to liability for their services.  

 In terms of due diligence, the decision below permits plaintiffs in Canada to sleep on 

their rights. Until plaintiffs have certainty as to liability, they can sit on their hands and 

knowingly not advance any due diligence defence, confident that the limitation period will never 

start to run. 

 In the present case, there were two reports alerting the Province to errors. The Province 

was involved in bankruptcy proceedings surrounding the first report, the Province was involved 

in a Conflict of Interest Commission hearing on Atcon, and the Province relied on one of those 

reports to file a complaint with a professional regulator.  How many alarm bells does one need?  

 Prospective plaintiffs are expected to be diligent to learn of potential claims and move 

forward with any claims they want to pursue. If plaintiffs like the Province can continue to wait 

until they have better or more certain information regarding their claim, then discoverability 

would no longer be an exception. Rather, discoverability would broadly extend the two-year 

limitation period intended by the Legislature.  

 The decision below also permits plaintiffs to be wilfully blind to the existence of a 

potential claim. The Court of Appeal below allowed the Plaintiffs to succeed in shutting down a 

limitations defence without the need for it to produce any evidence demonstrating its supposed 

 
43 Canadian Imperial Bank of Commerce v. Green, [2015] 3 SCR 801, 2015 SCC 60 at paras. 
57-58. 
44 Limitations Act, 2002, SO 2002, c 24, Sch B, s. 5(1)(a). See also Novak v. Bond, [1999] 1 SCR 
808 at para. 66. 
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diligence in discovering the claim. This cannot be reconciled with the purpose of limitation 

periods or the modern approach to summary judgment. 

Similarities between Limitation Statutes 

 The courts in the present case interpreted s. 5 of the New Brunswick Limitation of 

Actions Act.45 Similar provisions are found in most provinces and territories.46 In jurisdictions 

where the legislation is silent as to the principle of discoverability,47 it is nonetheless still 

applicable by virtue of the principles articulated by the Supreme Court of Canada.48 Accordingly, 

appellate court decisions with respect to discoverability can have wide-reaching implications. 

Conflicting Decisions 

 The Court of Appeal’s decision brings confusion to the law of limitations, especially in 

the context of professional negligence. 

Medical Malpractice 

 In the medical malpractice context, courts have been very reluctant to delay the 

commencement of a limitation period beyond the date of the injury. For instance, in McSween v. 

Louis, a patient suffered a burn injury during surgery, although the exact mechanism of the burn 

injury was not known until trial. Feldman J.A. stated, “To say that a plaintiff must know the 

precise cause of her injury before the limitation period starts to run, in my view places the bar 

too high… it is sufficient if the plaintiff knows enough facts to base her allegation of negligence 

against the defendant.”49 

 More recently, the Ontario Court of Appeal released its decision in Dale v. Frank (leave 

to the SCC dismissed)50 in which it upheld a summary judgment decision dismissing multiple 

 
45 Limitation of Actions Act, SNB 2009, c L-8.5, s. 5. 
46 Supra, note 3. 
47 The Limitation of Actions Act, CCSM c L150, Statute of Limitations, RSPEI 1988, c S-7, 
Limitation of Actions Act, RSY 2002, c 139, Limitation of Actions Act, RSNWT 1988, c L-8, and 
Limitation of Actions Act, RSNWT (Nu) 1988, c L-8. 
48 Central Trust v. Rafuse, [1986] 2 S.C.R. 147 at 224; Ryan v. Moore, 2005 SCC 38 at paras. 
21-24. 
49 McSween v. Louis, 2000 CanLII 5744 (ON CA) at para. 51. 
50 Dale v. Frank, 2017 ONCA 32, leave to appeal denied (SCC File No. 37494). 
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claims by women against an obstetrician and gynecologist on the basis the two-year limitation 

period had elapsed. Importantly, for the Court in Dale v. Frank, although the plaintiffs claimed 

they did not realize they had a claim until the doctor’s negligence was the subject of a press 

release, the claim was held to be discovered at the date of the medical procedure.  The Court 

stated: 

[T]he motion judge was correct to hold that a plaintiff need not know that a defendant’s 
act or omission was culpable in order for the loss it causes to be discovered. To require a 
plaintiff to know with certainty that her injuries were caused by the fault of the defendant 
would require her to have come to a legal conclusion as to the defendant’s liability to her. 
This is too high a bar for a plaintiff to have to meet…51 

 Similarly, in Lawless v. Andersen, the Ontario Court of Appeal confirmed that only 

knowledge of facts to infer negligence was required – not actual knowledge of negligence, 

culpability, a wrong or an error. The test is “whether the prospective plaintiff knows enough 

facts on which to base an allegation of negligence against the defendant.”52 Indeed, the 

comments in Lawless are apposite to the present case: 

The delay by the respondent and the clinic in providing the appellant with her clinical 
records cannot be condoned.  However, these medical records, the preliminary opinion 
provided by Dr. Weinberg in his email dated July 22, 2004 and the formal written 
opinion provided by Dr. Lista contained no new material facts.  In fact, they only served 
to confirm the essential information the appellant received in November 2003, when she 
met with Dr. Weinberg…53 

 The Court of Appeal below did not identify nor did the Appellant Province lead any new 

material facts that arose after February 4, 2011 to postpone discovery of the claim.  

Construction Deficiencies 

 In Zeppa v. Woodbridge Heating & Air-Conditioning Ltd. (leave to the SCC dismissed),54 

a homeowner’s claim against an HVAC company was statute-barred. The Court found that the 

plaintiffs “did not need to know the reason why their HVAC system was not working in order to 

discover their claim”. The Court cited Graeme Mew, Debra Rolph & Daniel Zacks, The Law of 

 
51 Dale v. Frank, 2017 ONCA 32 at para. 7. 
52 Lawless v. Anderson, 2011 ONCA 102 at paras. 23, 30. 
53 Lawless v. Anderson, 2011 ONCA 102 at para. 31. 
54 Zeppa v. Woodbridge Heating & Air-Conditioning Ltd., 2019 ONCA 47 [“Zeppa ONCA”], 
leave to appeal denied (SCC File No. 38569). 

193



18 

Limitations for a summary as to when a claimant possesses sufficient knowledge for discovery of 

a claim: 

[I]t has been recognized that discoverability means knowledge of the facts that may give 
rise to the claim. The knowledge required to start the limitation running is more than 
suspicion and less than perfect knowledge. Or, to put it another way, the plaintiff need 
not be certain that the defendant’s act or omission caused or contributed to the loss in 
order for the limitation period to begin to run. The limitation begins to run from when the 
plaintiff had, or ought to have had, sufficient facts to have prima facie grounds to infer 
the defendant’s acts or omissions caused or contributed to the loss. It is reasonable 
discoverability – rather than the mere possibility of discovery – that triggers a limitation 
period.55 

 The Court of Appeal went on to confirm the motions judge’s statements that “the 

question of ‘how it happened’” will be revealed through the legal proceeding and need not be 

known in advance for limitations purposes.56 

The Summary Judgment “Culture shift” Requires Clarity on Limitation Periods 

 The decision below runs contrary to the “necessary culture shift” called for by this 

Honourable Court in Hryniak v. Mauldin.57 Hryniak signaled the need to encourage the move 

toward the prompt resolution of legal disputes. This Honourable Court held that summary 

judgment motions are important tools for enhancing access to justice by providing a cheaper, 

faster alternative to trials. To that end, should not appropriate deference be given by appellate 

courts to a motions judge’s determination that a claim ought to be dismissed on the basis of a 

missed limitation period?  

 All participants in the system are expected to do their part. For claimants, that means 

diligently pursuing claims. For respondents to a summary judgment Motion, that means “leading 

trump” or risking loss.58 The Court of Appeal’s decision below allows claimants to sit on their 

rights and results in a limitation period being extended even beyond the filing of the statement of 

claim. What is further concerning by the approach of the Court of Appeal is that it is effectively 

 
55 Zeppa ONCA at para. 41 citing Graeme Mew, Debra Rolph & Daniel Zacks, The Law of 
Limitations, 3rd ed. (Toronto: LexisNexis, 2016), at §3.50 [Emphasis added]. 
56 Zeppa ONCA at para. 43 citing Beaton v. Scotia iTrade and Scotia Capital, 2012 ONSC 7063, 
at para. 13, affirmed, 2013 ONCA 554. 
57 Hryniak v. Mauldin, 2014 SCC 7 at para. 2. 
58 Lange v. Cannon, 1998 CanLII 12248 (NB CA) (Drapeau J.) at p. 7.  
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requires documentary disclosure to be so complete that the plaintiff knows with certainty that it 

has a claim. This sets an unduly high standard. 

 This case will provide an opportunity for this Honourable Court to confirm the proper 

interpretation of limitation legislation substantially repeated across Canada. An approach which 

allows for knowledge of a potential claim to trigger a limitation period is in line with the “culture 

shift” needed in response to delay in the legal system.  

Conclusion: Limitation Periods Are a Key Tool; But How Is That Tool to be Used? 

 Discoverability should not require perfect knowledge or certainty of success. Life is 

rarely about perfection. The same holds true in litigation.  

 If the decision below remains good law, it will be unclear as to what material facts are 

necessary to discover a claim in every negligence case, or what acts of due diligence are required 

of a plaintiff. Furthermore, plaintiffs in a variety of negligence claims will have a strong 

precedent to rely on in support of remaining wilfully ignorant of their claim and resting upon 

their laurels.  

 The practical and legal effect of limitation periods not running with knowledge of a 

potential claim, completely upends the purpose and policy of having limitation periods in the 

first place. Limitation periods are meant to be light switches; this Court of Appeal says no, they 

are only dimmers. This Honourable Court’s summary judgment jurisprudence was intended to 

promote proportional use of judicial resources. This decision insists on trials and unnecessary 

disclosures, instead of accepting the obvious conclusion.  

 To be clear, this is not a case where a plaintiff is unaware that they were wronged. 

Rather, this is a case where a sophisticated plaintiff: 

 allegedly relies on an accounting firm to protect its interests when signing 

guarantees  

 less than nine months later it suffers a total loss under those guarantees. 

 hires a professional accounting and auditing firm to offer an opinion on error 

 instructs its professional partner: 

 not to gather relevant facts from the auditors, and  
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 not to answer relevant questions of negligence  

 receives an opinion outlining serious errors  

 files a professional discipline complaint against the auditors 

 then, sits on its hands and is rewarded for remaining wilfully blind. 

PART IV - SUBMISSIONS CONCERNING COSTS 

 The Applicant requests costs in the cause. 

PART V - ORDERS SOUGHT 

 The Applicant requests that the application for leave to appeal be allowed with costs in 

the cause. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 22nd day of May, 2020 

 
 

______________________ 
FOSTER & COMPANY 
Per: J. Charles Foster, Q.C., 

Steven R. Barnett, and 
Matthew R. S. Pearn 

 
Counsel for the Applicant, 
Grant Thornton International Ltd. 
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