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PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 

 

Overview 

 

1. The Appellant, Grant Thornton International Ltd. (“GTI”), adopts the submissions of the 

Appellants, Grant Thornton LLP and Kent M. Ostridge. 

 

2. There are three policy objectives underlying limitations statutes: provide certainty on the 

expiration of a claim, reduce the prospect that evidence needed for a proceeding will be lost or 

become stale, and ensure persons with a claim will pursue their claims with diligence.1 By taking 

an approach that requires the plaintiff to be able to prove the defendant breached the standard of 

care, the New Brunswick Court of Appeal’s decision has undermined these objectives and has 

injected significant uncertainty into the law of limitations. 

 

3. Grant Thornton LLP (“Grant Thornton”) audited Atcon Holdings Inc.’s (“Atcon”) 

financial statements for the year ended January 31, 2009 (“F2009 statements”) and concluded that 

the F2009 statements had been prepared, in all material respects, in accordance with Generally 

Accepted Accounting Principles (“GAAP”).2 The Respondent, the Province of New Brunswick 

(the “Province”), alleges in its Statement of Claim that it relied on Grant Thornton’s audit of the 

F2009 Statements in granting $50 million in loan guarantees to Atcon on June 30, 2009.3 Nine 

months after the Province executed the guarantees, Atcon was placed into receivership and the 

Province paid $50 million to The Bank of Nova Scotia (“BNS”).4 

 

4. In June 2010 (three months after Atcon was placed into receivership), the Province retained 

RSM Richter Inc. (“RSM Richter”) to comment on Atcon’s financial position as at January 31, 

 
1 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at paras. 231-232. 
2 Decision of the Court of Appeal dated March 26, 2020, Province of New Brunswick v Grant 
Thornton, 2020 NBCA 18 at para. 20; Joint Appellants’ Record (“AR”), Vol I, Tab 4 (“NBCA 
Decision”). 
3 Decision of the Court of Queen’s Bench dated February 25, 2019, Province of New Brunswick v. 
Grant Thornton LLP, 2019 NBQB 36 at para. 2, AR, Vol I, Tab 2 (“NBQB Decision”). 
4 NBQB Decision, AR, Vol I, Tab 2 at para. 5.   
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2009 and determine whether the “financial statements [had] been prepared in all material respects 

in accordance with GAAP”.5  

 

5. On February 4, 2011, RSM Richter issued its 88-page expert report to the Province in 

which it concluded that Atcon’s F2009 statements had not been prepared in accordance with 

GAAP and had overstatements ranging between $28.3 million and $35.4 million (“Richter 

Report”).6 

 

6. On June 23, 2014, at least sixteen months after the expiration of the two-year limitation 

period provided by section 5 of the Limitation of Actions Act7, the Province filed a Statement of 

Claim against Grant Thornton, which recites substantial portions of the Richter Report.8 

 

7. On summary judgment motions brought by GTI and Grant Thornton, the motions judge 

held that the Province knew or ought to have known that it had a claim against GTI and Grant 

Thornton on: 

 

a. March 18, 2010 when the Province paid $50 million to BNS;9 or 

b. alternatively, February 4, 2011 when the Province received the Richter Report.10  

 

8. The motions judge correctly found that by waiting until June 23, 2014 to commence its 

action – well over two years after the March 18, 2010 and February 4, 2011 trigger dates – the 

Province’s claim against Grant Thornton is statute-barred.  

 

9. In dismissing the reasonable and logical inference made by the motions judge with respect 

to when the Province discovered its claim, the Court of Appeal has turned the law of limitations 

 
5 Report of RSM Richter Inc. dated November 30, 2012, AR, Vol II, Tab 14B at s. 1.1 (“Richter 
Report”). 
6 NBQB Decision, AR, Vol I, Tab 2 at para. 7. 
7 Limitation of Actions Act, SNB 2009 c L-8.5, as amended. 
8 The Province’s Notice of Action with Statement of Claim Attached dated June 23, 2014, AR, 
Vol II, Tab 7 (“Statement of Claim”).  
9 NBQB Decision, AR, Vol I, Tab 2 at para. 91. 
10 NBQB Decision, AR, Vol I, Tab 2 at para. 108.  
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on its head. While it rejects both of the limitation period trigger dates identified by the motions 

judge, the Court of Appeal fails to identify when the limitation period actually started running. In 

essence, the Court of Appeal accepted the Province’s submission that it had yet to discover its 

claim, despite having filed an action, because the Province did not have Grant Thornton’s audit 

file and working papers.  

 

10. This finding means that a plaintiff can have sufficient knowledge to file a claim but 

insufficient knowledge to discover its claim. This is contrary to authority from this Court which 

states that the relevant type of awareness to discover a claim “cannot be one that it is possible to 

lack even after one has brought an action”.11 In addition, this finding contravenes defendants’ 

reasonable expectation that they will not be held to account for old obligations and conflicts with 

plaintiffs’ obligation to pursue their claims with reasonable diligence.  

 

11. As this Court has stated, “claims, which are valid, are not usually allowed to remain 

neglected”.12 Yet, the Court of Appeal’s decision authorizes plaintiffs to neglect and otherwise 

sleep on their rights. A plaintiff that puts its head in the sand should do so at its own peril. However, 

the Court of Appeal justifies the Province’s lack of diligence by stating that “the Province cannot 

be charged with failure to exercise due diligence in informing itself…” because it did not have 

Grant Thornton’s audit file and working papers.13 This conclusion conflates and confuses the 

discovery of a claim with the documentary discovery process: the former is a consideration before 

the filing of the action; the latter is a consideration after the filing of the action.  

 

Facts and Proceedings Below 

 

12. GTI is a company incorporated in England and Wales, which provides coordination and 

support functions to independent accounting and auditing firms to which it licenses certain rights 

to use the “Grant Thornton” name and logo. Grant Thornton is a limited liability partnership 

 
11 KLB v. British Columbia, 2003 SCC 51 at para. 55. 
12 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at para. 234. 
13 NBCA Decision, AR, Vol I, Tab 4, at para. 122. 
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engaged in the practice of accounting, auditing and consulting with approximately 140 offices 

across Canada. It is a member of GTI.14 

 

13. Grant Thornton was retained by Atcon in early 2009 to audit its financial statements. The 

Appellant, Kent M. Ostridge, is a partner of Grant Thornton and was responsible for the audit. 

Atcon carried on business, nationally and internationally, as a provider of construction, energy, 

industrial and waste management services.15 

 

14. The following chronology of events confirms that the Province knew or ought to have 

known that it had a claim well before it actually decided to file its action on June 23, 2014 and 

supports the motions judge’s decision that the Province’s claim was statute-barred: 

 

a. April 24, 2009: The Province agrees to provide $50 million in loan guarantees to Atcon, 

conditional upon, inter alia, a firm performing an external review of Atcon’s assets. 

The Province accepted that the review be performed by Grant Thornton, as Atcon’s 

auditors.  

b. May 19, 2009: Grant Thornton delivers an audit procedures report to the Province 

detailing the work that it had performed during its audit of Atcon’s F2009 statements. 

c. June 18, 2009: Grant Thornton issues its Unqualified Auditor’s Report concluding that 

Atcon’s F2009 statements presented fairly, in all material respects, its financial 

position, operations and cash flow as of January 31, 2009 and were prepared in 

accordance with GAAP. 

d. June 30, 2009: The Province executes the loan guarantees in reliance upon Grant 

Thornton’s audit procedures report and Unqualified Auditor’s Report. 

e. July 2009: BNS retains Ernst & Young Inc. (“E&Y”) to review Atcon’s financial 

affairs. 

f. August 4, 2009: E&Y releases a report to BNS identifying $18.6 million of items that 

it deems to be non-compliant with Atcon’s credit agreement with BNS (“E&Y 

Report”). 

 
14 NBCA Decision, AR, Vol I, Tab 4 at para. 13. 
15 NBCA Decision, AR, Vol I, Tab 4, at paras. 10-14. 
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g. February 25, 2010: BNS begins receivership proceedings against Atcon. The E&Y 

Report forms part of the record. 

h. March 1, 2010: Two lawyers from the Province’s Office of the Attorney General appear 

at Atcon’s receivership hearings.  

i. March 5, 2010: BNS calls on the Province to pay on the loan guarantees. 

j. March 18, 2010: The Province pays $50 million to BNS. 

k. June 2010: The Province retains RSM Richter to review and comment on Atcon’s 

financial position as of January 31, 2009. 

l. February 4, 2011: RSM Richter delivers a report to the Province expressing the 

following opinions regarding the Atcon F2009 Statements: “(1) they had not been 

prepared in accordance with GAAP in all material respects; and (2) they overstated 

Atcon’s assets and net earnings by between $28.3 million and $35.4 million.”  

m. November 30, 2012: RSM Richter issues a final report, which does not diverge from 

the February 4, 2011 version of the report to any material degree. 

n. December 21, 2012: The Deputy Minister of Economic Development sends a letter to 

the New Brunswick Institute of Chartered Accountants (the “Institute”) advising that 

the Province was proceeding with a formal complaint against Grant Thornton. A copy 

of the Richter Report is the only document attached to the Deputy Minister’s letter. 

o. June 23, 2014: The Province commences its action against the Appellants.  

 

15. In sum, it was a prior condition to the issuance of the loan guarantees that the Province 

receive an external review as to Atcon’s assets by a firm and with results satisfactory to the 

Province.16 The Province accepted Grant Thornton’s audit of the F2009 statements for this 

purpose. In fact, the Province alleges in its Statement of Claim that it relied upon Grant Thornton’s 

advice in its May 19, 2009 audit procedures report and its Unqualified Auditor’s Report to 

guarantee the $50 million in loans to Atcon.17 Less than a year later, Atcon was placed into 

receivership. The Province then waited more than four years after it paid $50 million to BNS to 

commence its action against Grant Thornton.  

 

 
16 NBCA Decision, AR, Vol I, Tab 4 at para. 18. 
17 Statement of Claim, AR, Vol II, Tab 7 at paras. 21-22. 
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16. The Province’s 28-page Statement of Claim mirrors or copies word for word parts of the 

Richter Report18 – in other words, the Province clearly had sufficient knowledge to file an action 

when they received the Richter Report more than two years earlier on February 4, 2011.  

 

Summary Judgment Motions 

 

17. GTI and Grant Thornton filed motions for summary judgment on the basis that the 

Province’s action is time-barred by subsection 5(1)(a) of the Limitation of Actions Act. Subsection 

5(1)(a) provides for a two-year limitation period “from the day on which the claim is discovered”. 

Subsection 5(2) sets out the discoverability rule: 

 

A claim is discovered on the day on which the claimant first knew or ought reasonably 
to have known 

(a) that the injury, loss or damage had occurred, 
(b) that the injury, loss or damage was caused by or contributed to by an act 
or omission, and 
(c) that the act or omission was that of the defendant. 

 

18. The motions judge framed the discoverability test as “both subjective – i.e. what did the 

Province know? – and objective – i.e. what ought it reasonably to have known”.19 He found the 

motion record provided sufficient evidence to answer these questions and to resolve the limitation 

period issue.20 

 

19. In applying the discoverability test, the motions judge examined the type of claim and 

identified the elements of negligence that the Province must have discovered before the limitation 

period would run.21 The motions judge found that knowledge (whether objective or subjective) of 

any one of the alleged breaches of the standard of care in the Statement of Claim would result in 

the Province having discovered its claim against Grant Thornton.  

 

 
18 Statement of Claim, AR, Vol II, Tab 7 at paras. 41-48, 50-59, 61-79, 82, 84, 88-91 and 93-101.  
19 NBQB Decision, AR, Vol I, Tab 2 at para. 57. 
20 NBQB Decision, AR, Vol I, Tab 2 at paras. 29, 69. 
21 NBQB Decision, AR, Vol I, Tab 2 at para. 74. 
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20. The motions judge found that the Province gleaned sufficient information from its 

participation in Atcon’s receivership proceedings and payment of $50 million pursuant to the loan 

guarantees to have discovered that it had a potential claim on March 18, 2010.22 By this point, the 

Province ought to have been able to infer that Grant Thornton had committed most, if not all of 

the alleged breaches of the standard of care.23 The motions judge stated as follows: 

 

I further find that with that knowledge the Province ought to have known as well that 
LLP, on whom it relied to protect its interests which clearly were not protected, was a 
contributor in causing their loss. While LLP was not singled out as the responsible party 
in the E&Y report or the insolvency proceedings, the Province knew that it was LLP 
that it relied on to protect its interests and, that as it turned out, its interests were not 
protected. 
… 
[I]n this case the Province relied on LLP to protect its interests in signing the 
guarantees. Less than nine months later it suffered a total loss under those guarantees. 
Clearly something had gone terribly wrong to cause such a catastrophic loss virtually 
overnight. The only entity it relied on to protect it against suffering that loss in that 
transaction was LLP. The inference that they caused or contributed to this loss was 
inescapable.24 

 

21. In the alternative, the motions judge found the limitation period would have begun to run 

by February 4, 2011, the date RSM Richter provided the Province with its report which stated: 

 

... Notwithstanding this approach, we are of the opinion that these financial statements 
have not been prepared in accordance with GAAP in all material respects. We estimate 
that Atcon’s F2009 assets and net earnings had overstatements ranging between 
$28.3MM and $35.4MM …25 

 

22. Since the action was not commenced until June 23, 2014, the motions judge found the 

Province’s claim was outside the two-year limitation period set out in s. 5(1)(a) and therefore 

statute-barred.26 

 

 
22 NBQB Decision, AR, Vol I, Tab 2 at paras. 80, 88. 
23 NBQB Decision, AR, Vol I, Tab 2 at paras. 89-90. 
24 NBQB Decision, AR, Vol I, Tab 2 at paras. 85, 87. 
25 NBQB Decision, AR, Vol I, Tab 2 at paras. 94, 103. 
26 NBQB Decision, AR, Vol I, Tab 2 at para. 110. 
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Court of Appeal Decision 

 

23. The Court of Appeal framed the issue on appeal as follows: 

 

The appeal raises the issue of whether, in actions for negligence, the discovery-based 
limitation period prescribed under s. 5(1)(a) of the Act begins to run the day after the 
claimant knows or ought reasonably to have known he or she had “a potential claim” 
or the day after the claimant knows or ought reasonably to have known material facts, 
notably the defendant’s breach of the standard of care, as a result of which he or she 
has a claim. The answer requires an interpretation of s. 5(1)(a) in compliance with 
directions provided by the Supreme Court of Canada.27  

 

24. The Court of Appeal did not accept the motions judge’s finding that knowledge of a 

potential claim is sufficient to trigger the limitation period. Instead, Justice Drapeau held that the 

two-year limitation period “does not begin to run until the claimant has discovered he or she has a 

claim.”28  

 

25. In sum, the Court of Appeal found that the test for discoverability is “more exacting” than 

the one relied upon by the motions judge and that more than knowledge of a “potential claim” is 

required to trigger the limitation period. To justify its articulation of the discoverability rule, the 

Court of Appeal parsed the evidence and pointed to disclaimers set out in reports relied upon by 

the motions judge in order to attribute less knowledge to the Province: 

 

a. The Court of Appeal cited from an affidavit that was filed by the Province in response 

to the summary judgment motions that states that the E&Y Report “did not intend to 

express, and should not be taken as having expressed, any opinion or view concerning 

the work of Grant Thornton LLP in conducting its audit of the Atcon consolidated 

financial statements for the year ended.”29  

 

 
27 NBCA Decision, AR, Vol I, Tab 4 at para. 89 [Emphasis in original]. 
28 NBCA Decision, AR, Vol I, Tab 4 at paras. 7, 93, 97, 99 [Emphasis in original]. 
29 NBCA Decision, AR, Vol I, Tab 4 at para. 112 citing the evidence of George Kinsman, one of 
the authors of the E&Y Report. 



9 

b. The Court of Appeal noted that the Richter Report informed the Province of its opinion 

that Atcon’s F2009 statements had not been prepared in accordance with GAAP, but 

did not opine on whether Grant Thornton had prepared the audit in accordance with 

Generally Accepted Auditing Standards (“GAAS”).30 

 

c. The Court of Appeal stated that the complaint to the Institute reveals that the Province 

was aware that the “F2009 financial statements prepared by Atcon were not Principles-

compliant and overstated its assets and net revenues by as much as $35.4 million, not 

that Grant Thornton’s audit was sub-standard.”31 

 

26. The Court of Appeal concluded that the motions judge erred by “imputing to the Province 

knowledge that independent auditors could not acquire by the exercise of reasonable diligence”, 

given that Grant Thornton’s audit-related files were unavailable for review.32 The Court of Appeal 

considered it determinative that the Province had “no expert opinion evidence to establish Grant 

Thornton did not comply with Generally Accepted Auditing Standards in carrying out its audit”33 

and, as a result, it allowed the appeal. 

 

27. As will be explained below, the Court of Appeal’s decision is based upon a fundamental 

flaw: discoverability of a claim is not dependent on a plaintiff being able to establish a defendant’s 

liability. 

 

PART II – QUESTIONS IN ISSUE 

 

28. The question in issue on appeal is the following: what is the test for discoverability under 

section 5 of New Brunswick’s Limitation of Actions Act? 

 

 

 
30 NBCA Decision, AR, Vol I, Tab 4 at para. 119. 
31 NBCA Decision, AR, Vol I, Tab 4 at para. 121. 
32 NBCA Decision, AR, Vol I, Tab 4 at para. 125. 
33 NBCA Decision, AR, Vol I, Tab 4 at para. 123. 



10 

PART III – STATEMENT OF ARGUMENT 

 

29. A plaintiff discovers its claim when it knows or ought to have known enough facts to have 

prima facie grounds to infer that the defendant’s acts or omissions caused or contributed to the 

loss.34 “[C]ertainty of the defendants’ responsibility for the act or omission that caused the loss is 

not a requirement for the limitation period to begin to run.”35 

 

Discoverability Rule 

 

30. In New Brunswick, like in many other jurisdictions, the Legislature enacted legislation to 

address when a plaintiff discovers a claim. The Limitation of Actions Act provides as follows: 

 
5(1) Unless otherwise provided in this Act, no claim shall be brought after the earlier 
of 

(a) two years from the day on which the claim is discovered, and 
(b) fifteen years from the day on which the act or omission on which the 
claim is based occurred. 

 
(2) A claim is discovered on the day on which the claimant first knew or ought 
reasonably to have known 

(a) that the injury, loss or damage had occurred, 
(b) that the injury, loss or damage was caused by or contributed to by an act 
or omission, and 
(c) that the act or omission was that of the defendant.36 
 

31. By using the term “claim” instead of “cause of action”, the Legislature confirmed that 

knowledge of each element of the plaintiff’s cause(s) of action, such as a breach of the standard of 

care in a negligence case, is not a prerequisite to starting the limitation period.  

 

32. The Court of Appeal states that there is a difference between “[k]nowledge of material 

facts sufficient ‘to make a claim’” and “knowledge, actual or imputed, of the material facts by 

 
34 Kowal v. Shyiak, 2012 ONCA 512 at para. 18 (“Kowal”); Zeppa v. Woodbridge Heating & Air-
Conditioning Ltd, 2019 ONCA 47 at para. 41, leave to appeal dismissed (SCC File No. 38569) 
(“Zeppa”). 
35 Brown v. Wahl, 2015 ONCA 778 at paras. 18-19 (“Brown”).  
36 Limitation of Actions Act, SNB 2009, c L-8.5, s. 5. 
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virtue of which the claimant has a claim”.37 For the purpose of discoverability, it is an unhelpful 

distinction because it leads to situations such as the present case where the Province purportedly 

has sufficient knowledge “to make a claim” but insufficient knowledge “to have a claim”.  

 

33. In Kowal v. Shyiak, the Ontario Court of Appeal explained that a plaintiff has discovered 

its claim when it has “prima facie grounds to infer that the acts or omissions were caused by the 

party or parties identified (…).”38 In other words, all that is required to discover a claim is 

knowledge of sufficient facts upon which to ground an inference that the defendant’s acts or 

omissions caused or contributed to the loss.  

 

34. In Lawless v. Anderson, the Ontario Court of Appeal provides a helpful description of the 

level of knowledge required to discover a claim: “[t]he question to be posed is whether the 

prospective plaintiff knows enough facts on which to base an allegation of negligence against the 

defendant.”39 The prospective plaintiff will know enough facts when it has “prima facie grounds 

for inferring that the [defendant was] negligent”.40 In Brown v. Wahl, the Ontario Court of Appeal 

confirmed that the question set out in Lawless does not require the plaintiff to know “why” the 

defendant’s act or omission was wrong,41 or in other words, whether the defendant breached the 

standard of care.  

 

35. The authors of The Law of Limitations describe the concept of “reasonable discoverability” 

as follows: 

[I]t has been recognized that discoverability means knowledge of the facts that may 
give rise to the claim. The knowledge required to start the limitation running is more 
than suspicion and less than perfect knowledge. Or, to put it another way, the plaintiff 
need not be certain that the defendant’s act or omission caused or contributed to the 
loss in order for the limitation period to begin to run. The limitation begins to run from 
when the plaintiff had, or ought to have had, sufficient facts to have prima facie grounds 
to infer the defendant’s acts or omissions caused or contributed to the loss. It is 

 
37 NBCA Decision, AR, Vol I, Tab 4 at para. 94 [Emphasis in original]. 
38 Kowal at para. 18.  
39 Lawless v. Anderson, 2011 ONCA 102 at para. 23 (“Lawless”). 
40 Lawless at para. 30.  
41 Brown at paras. 5-7.  
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reasonable discoverability – rather than the mere possibility of discovery – that triggers 
a limitation period.42 
 

36. The formulation in Lawless, Brown, and The Law of Limitations strikes an appropriate 

balance and identifies a knowledge requirement that is between “mere suspicion” and “perfect 

knowledge”. In contrast, the Court of Appeal below takes an approach that is akin to “perfect 

knowledge” and amounts to requiring certainty of a defendant’s liability or, in the Court of 

Appeal’s words, when the plaintiff knows the defendant’s “loss-causing act or omission fell below 

the applicable standard of care”.43 

 

37. The case law confirms that a plaintiff need not have certainty of a defendant’s 

responsibility in order for a claim to be discovered.44 This is because “knowledge of liability” is 

not part of the discoverability test, as the trial judge will ultimately determine liability at the end 

of the litigation process.45 In Dale v. Frank, the Ontario Court of Appeal stated as follows:  

 

(…). In our view, the motion judge was correct to hold that a plaintiff need not know 
that a defendant’s act or omission was culpable in order for the loss it causes to be 
discovered. To require a plaintiff to know with certainty that her injuries were caused 
by the fault of the defendant would require her to have come to a legal conclusion as to 
the defendant's liability to her. This is too high a bar for a plaintiff to have to meet: see 
Kowal v. Shyiak (…).46 
 

38. In the recent case of Ridel v. Goldberg, the Ontario Court of Appeal held that all that is 

required to commence the limitation period is knowledge of a “potential claim” against the 

defendants.47 Knowledge of a “potential claim” means certainty of success is not required. A 

plaintiff is expected to pursue a “potential” claim and they cannot wait until they have further 

information that assures them it is a “viable” claim. The plaintiff simply needs to have (or ought 

 
42 Graeme Mew, Debra Rolph & Daniel Zacks, The Law of Limitations, 3rd ed. (Toronto: 
LexisNexis, 2016), Joint Appellants’ Book of Authorities, Tab 4 at §3.50, quoted with approval in 
Zeppa at para. 41. 
43 NBCA Decision, AR, Vol I, Tab 4 at paras. 6-7. 
44 Kowal at para. 18.  
45 Lochner v. Toronto (Police Services), 2015 ONCA 626 at para. 7. 
46 Dale v. Frank, 2017 ONCA 32 at para. 7.  
47 Ridel v. Goldberg, 2019 ONCA 636 at para. 65. 
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reasonably to have) sufficient knowledge of facts on which to base an allegation of negligence 

against the defendant, which is the essence of test as set out by this Court in Rafuse. This approach 

also aligns with the test as set out in Kowal. 

 

Policy Rationale Supports the Motions Judge’s Discoverability Test 

 

39. A discoverability test that asks whether the plaintiff has or ought to have sufficient facts 

upon which to infer that the defendant’s acts or omissions caused or contributed to the loss satisfies 

the rationales for limitation periods. Limitation periods reflect the Legislature’s balancing of policy 

objectives, which include certainty of the expiration of a claim, limiting lost or stale evidence, and 

imposing expectations of diligence. These well-established purposes of limitation statutes were 

confirmed by this Court in Manitoba Métis Federation Inc. v. Canada (Attorney General):48 

 

• Certainty: “There comes a time, it is said, when a potential defendant should be secure 
in his reasonable expectation that he will not be held to account for ancient 
obligations”.49 
 

• Evidentiary issues: “Witnesses are no longer available, historical documents are lost 
and difficult to contextualize, and expectations of fair practices change. Evolving 
standards of conduct and new standards of liability eventually make it unfair to judge 
actions of the past by the standards of today.”50 
 

• Diligence: “[E]ncourages plaintiffs to not sleep on their rights. An aspect of this 
concept is the idea that ‘claims, which are valid, are not usually allowed to remain 
neglected’.”51 

 

40. These purposes were reiterated more recently in Canadian Imperial Bank of Commerce v. 

Green, where this Court stated that limitation periods serve “(1) to promote accuracy and certainty 

in the adjudication of claims; (2) to provide fairness to persons who might be required to defend 

against claims based on stale evidence; and (3) to prompt persons who might wish to commence 

 
48 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at paras. 231-234 
citing M(K) v. M(H), [1992] 3 SCR 6. 
49 Ibid. at para. 232 citing M(K) v. M(H), at p. 29. 
50 Ibid. at para. 233 citing Wewaykum Indian Band v. Canada, 2002 SCC 79, at para. 121. 
51 Ibid. at para. 234 citing Riddlesbarger v. Hartford Insurance Co., 74 U.S. (7 Wall.) 386 (1868), 
at p. 390, cited in United States v. Marion, 404 US 307 (1971), at p. 322, footnote 14. 
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claims to be diligent in pursuing them in a timely fashion”.52 This Court also went on to recognize 

that finality can also bring harshness: 

 

Modern limitations legislation is therefore based on a recognition that limitation 
periods, in order to be effective, need to be final. This is the other side of the coin, the 
practical consequence of limitation periods that can make the application of a 
limitations statute seem harsh: Novak, at para. 8, per Iacobucci and Major JJ., 
dissenting.53 

 

41. These guiding objectives are balanced against concerns of fairness for plaintiffs who may 

be unaware and unable to become aware of the material facts giving rise to a claim.54 This balance 

is achieved in part through the principle of discoverability, which has been codified in s. 5(1)(a) 

of the Limitation of Actions Act.55 

 

Certainty: Defendants Shouldn’t Face Stale Claims 

 

42. Having too high of a bar for discoverability creates uncertainty by unreasonably extending 

the commencement of the two-year limitation period enacted by the Legislature. In other words, a 

defendant will have no certainty as to the length to which it could be subject to liability. In the 

present case, the Richter Report clearly alerted the Province to errors with the F2009 statements, 

and the Province relied on it to file a complaint against Grant Thornton with the Institute and draft 

its Statement of Claim. When the Province filed a complaint with the Institute, the Province had 

or ought to have had prima facie grounds to infer from the Richter Report that the F2009 statements 

were incorrect and that Grant Thornton was at fault. The complaint was based upon the same 

knowledge that it had when it received the Richter Report in February 2011. Yet, that knowledge 

was deemed insufficient by the Court of Appeal to discover a claim. 

 

 
52 Canadian Imperial Bank of Commerce v. Green, 2015 SCC 60 at para. 58 citing P.M. Perell and 
J.W. Morden, The Law of Civil Procedure in Ontario (2nd ed. 2014), at p. 123. 
53 Canadian Imperial Bank of Commerce v. Green, 2015 SCC 60 at paras. 57-58. 
54 Kamloops v Nielsen, [1984] 2 SCR 2 at 40. 
55 NBCA Decision, AR, Vol I, Tab 4 at para. 56. 
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43. The concern over uncertainty is well illustrated in the present case by the fact that the Court 

of Appeal could not identify a date on which the Province discovered its claim. Rather, the Court 

of Appeal found that the Province could only discover its claim upon receiving Grant Thornton’s 

audit file and working papers. This is contrary to the decision of KLB v. British Columbia in which 

this Court held that “[s]ince the purpose of the rule of reasonable discoverability is to ensure that 

plaintiffs have sufficient awareness of the facts to be able to bring an action, the relevant type of 

awareness cannot be one that it is possible to lack even after one has brought an action.”56   

 

Diligence: Plaintiff Can’t Put its Head in the Sand 

 

44. A plaintiff is required to diligently pursue legitimate claims. In this case, there were 

significant red flags for the Province: 

 

a. Atcon was placed into receivership in March 2010 and the Province’s Office of the 

Attorney General participated in the receivership hearings; 

b. the Province received E&Y’s troubling report during the receivership hearings;  

c. the Province paid BNS $50 million on the loan guarantees on March 18, 2010; 

d. the Province retained RSM Richter to review Atcon’s F2009 statements in June 

2010; and 

e. the Province received RSM Richter’s report detailing problems with the Atcon 

F2009 statements on February 4, 2011. 

 

45. At the very least, the Province began its investigation into whether it had a claim against 

Grant Thornton when it retained RSM Richter to review Atcon’s F2009 statements in June 2010, 

being three months after it paid $50 million to BNS. That investigation bore fruit when the 

Province received the Richter Report in February 2011. If the Province did not discover its claim 

in February 2011, it has presented no evidence of the steps that it took to discover any additional 

facts after it received the Richter Report. 

 

 
56 KLB v. British Columbia, 2003 SCC 51 at para. 55. 
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46. The Province attempts to shield itself from the effect of the Richter Report by arguing that 

the report did not provide an opinion on the work of Grant Thornton.57 However, RSM Richter’s 

mandate was entirely within the control of the Province. The Province mandated RSM Richter 

with essentially the same task as Grant Thornton in its capacity as Atcon’s auditors, being to 

determine whether Atcon’s F2009 statements were prepared in accordance with GAAP in all 

material respects. 

 

47. The Province obstructed RSM Richter’s mandate by directing RSM Richter not to 

communicate with Grant Thornton. RSM Richter explained the dilemma it faced as a result of the 

Province’s communication prohibition as follows:  

 

Our mandate specifically addresses the possibility that there are material misstatements 
in Atcon’s audited financial statements, but also specifically excludes that we provide 
an opinion as to the professional conduct of Atcon’s auditors. In that regard, our rules 
of professional conduct require that we advise any member of the Order of Chartered 
Accountants of Quebec when performing a mandate related to the performance of his 
duties. We understand that the auditors of Atcon, Grant Thornton operate in the 
province of Quebec (…). However, we have been specifically requested by the Office 
of the Attorney General of New Brunswick to not communicate with Grant Thornton. 
Accordingly, we have not communicated with Grant Thornton and we do not provide 
any opinion nor should any comment written in this report be construed as our opinion 
on the of [sic] Atcon’s auditors’ work.58 

 

48. The Province has proffered no evidence to explain why it prohibited RSM Richter from 

communicating with Grant Thornton.  

 

49. On February 4, 2011, RSM Richter issued its report to the Province.59 The Province did 

not request that RSM Richter perform any subsequent work to update the February 4, 2011 

version.60 On November 30, 2012, nearly one year and ten months after the issuance of the 

February 2011 report, RSM Richter issued a final version of the report to the Province. As noted 

 
57 NBCA Decision, AR, Vol I, Tab 4 at para. 36. 
58 Appendix 2 (Limitations and Restrictions) of the Richter Report, AR, Vol II, Tab 15A at 2-3.  
59 Richter Report, AR, Vol II, Tab 14B at s. 1.2. 
60 Richter Report, AR, Vol II, Tab 14B at s. 1.2. 
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by the motions judge, “[s]ave for grammatical corrections it was identical to the draft report 

received by the Province in February, 2011.”61 

 

50. The Richter Report stated that Atcon’s assets and net earnings for the year ended January 

31, 2009 were overstated at between $28.3 million and $35.4 million62 and concluded that Atcon’s 

F2009 statements, as audited by Grant Thornton, were not prepared in accordance with GAAP.63 

Despite this, the Province did not investigate further and waited until June 23, 2014 to commence 

its action. It was not until the Province filed its Reply to the Statement of Defence (dated March 

16, 2018 and filed almost four years after it commenced its action) that it stated that it required 

Grant Thornton’s audit file and working papers to discover its claim. 

 

Applying the Test to the Present Case 

 

51. A claim is discovered when the plaintiff has prima facie grounds to infer that the 

defendant’s acts or omissions caused or contributed to the plaintiff’s loss.64 The motions judge 

correctly found that the Province had the requisite knowledge of the material facts supporting a 

claim more than two years before filing the Statement of Claim. 

 

52. The Province claims that it had not yet discovered its claim when it filed its action because 

it did not know whether Grant Thornton breached its standard of care. In its Statement of Claim, 

the Province pleads that Grant Thornton breached its standard of care in that it:  

 

(a) failed to conduct the F2009 Audit in accordance with GAAS; 

 

(b) failed to exercise the care, diligence, and skill of an auditor of reasonable 

competence and prudence; 

 

 
61 NBQB Decision, AR, Vol I, Tab 2 at para. 8. 
62 Richter Report, AR, Vol II, Tab 14B at ss. 3 and 13. 
63 Richter Report, AR, Vol II, Tab 14B at s. 3. 
64 Kowal at para. 18. 
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(c) failed to exercise the care, diligence, and skill of an auditor with special knowledge 

and expertise in the consolidated business operations of Atcon (which Grant 

Thornton held itself out to possess); and 

 

(d) rendered an unqualified Opinion with respect to Atcon's F2009 Audited Financial 

Statements when those statements did not present fairly, in all material respects the 

financial position of Atcon as at January 31, 2009 and the results of its operations 

and the changes in its financial position for the year then ended in accordance with 

GAAP.65 

 

53. The motions judge found that the Province “ought to have been able to infer that the 

defendants had committed most, if not all of those breaches of the standard of care” by March 18, 

2010, after Atcon was placed into receivership and the Province paid $50 million to BNS. The 

motions judge further stated that the Province “may not have had all the information it needed to 

prove each of them but I find that given the rest of what it knew or ought to have known by then, 

the conclusion that the defendants had breached them would also have been inescapable.”66 

 

54. If nothing else, the knowledge and information that the Province gleaned from Atcon’s 

receivership proceedings triggered the Province’s obligation to investigate whether it had a claim 

against Grant Thornton with “reasonable diligence”67. The Province is a sophisticated entity with 

in-house accountants, auditors and legal counsel. It had the means necessary to diligently 

investigate any red flags raised by knowledge it garnered from Atcon’s receivership. Indeed, three 

months after it paid $50 million to BNS, the Province’s Office of the Attorney General directed 

RSM Richter to investigate whether Atcon’s audited F2009 statements were prepared in 

accordance with GAAP.  

 

55. Why would the Province retain RSM Richter to investigate whether Atcon’s audited F2009 

statements were prepared in accordance with GAAP following Atcon’s receivership proceedings? 

 
65 Statement of Claim, AR, Vol II, Tab 7 at para. 32. See also paragraphs 30, 33, 34, 35, and 36. 
66 NBQB Decision, AR, Vol I, Tab 2 at para. 90. 
67 Central & Eastern Trust Co v. Rafuse, [1986] 2 SCR 147 at 220-221. 
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It had no remedy against Atcon outside of the applicable insolvency statutes. The only reasonable 

conclusion is that the Province was questioning whether the F2009 statements had been audited in 

accordance with GAAS.  

 

56. In addition to the Province’s knowledge in 2010, the Province had actual knowledge of its 

claim against GTIL and Grant Thornton in February 2011 when it received the Richter Report. 

The Richter Report advised the Province that Atcon’s F2009 statements, as audited by Grant 

Thornton, had not been prepared in accordance with GAAP and contained overstatements ranging 

between $28.3 million and $35.4 million.68 Despite this knowledge, the Province slept on its rights 

for more than three years until it decided to file an action against GTI and Grant Thornton with a 

Statement of Claim that relied extensively on the Richter Report’s findings.  

 

57. Alternatively, the Province certainly had objective knowledge of its claim against GTI and 

Grant Thornton when it received the Richter Report even if it did not have subjective knowledge.   

 

GAAS and GAAP 

 

58. The Court of Appeal found that there is no expert opinion evidence to establish Grant 

Thornton did not comply with GAAS in carrying out its audit. It points to the Richter Report noting 

that it determined that the F2009 statements were not prepared in accordance with GAAP, but do 

not provide an opinion on whether they comply with GAAS.69 

 

59. The motions judge examined the evidence and found that the “opinion expressed in the 

Richter Report concerning the compliance of the financial statements with GAAP is clearly 

different from that expressed by [Grant Thornton] on which the Province alleges it relied.”70 The 

 
68 NBQB Decision, AR, Vol I, Tab 2 at para. 7. 
69 GAAP are a set of principles and rules to assist companies in ensuring their financial statements 

are true and accurate. GAAS are a set of standards that require auditors to obtain reasonable 

assurance about whether a company’s financial statements present fairly, in all material respects, 

the financial position, result of operations and cash flows in accordance with GAAP.  
70 NBQB Decision, AR, Vol I, Tab 2 at paras. 97-99. 
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motions judge found that RSM Richter made a very strong opinion based on limited assumptions, 

which directly contradicts Grant Thornton’s opinion: 

 

Grant Thornton Auditors’ Report 
“In our opinion these financial 
statements present fairly, in all material 
respect, the financial position of the 
company as at January 31, 2009 and the 
results of its operations and its cash 
flows for the year then ended in 
accordance with Canadian generally 
accepted accounting principles.”71 

Richter Report 
“…we are of the opinion that these 
financial statements have not been 
prepared in accordance with GAAP in all 
material respects.  We estimate that 
Atcon’s F2009 assets and net earnings 
had overstatements ranging between 
$28.3MM and $35.4MM.”72 

 

60. Before the Court of Appeal, the Province argued that the Richter Report did not address 

GAAS and therefore it lacks the requisite knowledge to appreciate whether it has a claim against 

Grant Thornton. The Court of Appeal erred in accepting this argument.73  

 

61. As noted above, the Province was in full control of RSM Richter’s mandate. Leaving aside 

the problematic fact that the Province prohibited RSM Richter from communicating with Grant 

Thornton, the Richter Report does, in fact, engage GAAS concepts. This is addressed in the 

transcript of evidence from the examination of Mr. Ostridge on the original motions.74 Upon his 

review of the Richter Report, Mr. Ostridge testified that the work completed by Mr. Adessky, one 

of the authors of the Richter Report, engaged several GAAS concepts, including: 

 

a. commenting on misstatements in the F2009 statements;75 

b. analyzing Atcon’s liquidity/going concern;76 

c. commenting on Atcon’s financial position;77 

 
71 NBQB Decision, AR, Vol I, Tab 2 at para. 77. 
72 NBQB Decision, AR, Vol I, Tab 2 at para. 94; Richter Report, AR, Vol II, Tab 14B at 6. 
73 NBCA Decision, AR, Vol I, Tab 4 at paras. 115, 118. 
74 Kent Ostridge Cross-Examination Transcript, AR, Vol II, Tab 16 at 279-292 (“Ostridge 
Transcript”). 
75 Richter Report, AR, Vol II, Tab 14B at s 1.1, 3, 3.5.1, 3.5.2, 9.1; Ostridge Transcript, AR, Vol 
II, Tab 16 at 284, 290-291, 292. 
76 Richter Report, AR, Vol II, Tab 14B at 2.2; Ostridge Transcript, AR, Vol II, Tab 16 at 281. 
77 Richter Report, AR, Vol II, Tab 14B at 1.1; Ostridge Transcript, AR, Vol II, Tab 16 at 279. 
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d. reviewing Atcon’s historical financial data;78 

e. inspecting Atcon’s contracts and documents;79 

f. attempts to gather information from management;80 and 

g. applying external information to GAAP.81 

 

62. Mr. Ostridge’s testimony that the Richter Report engaged several GAAS concepts confirms 

that there was ample evidence before the motions judge to find that the Province had sufficient 

knowledge to infer a breach of the auditors’ standard of care (GAAS) to allow it to complete its 

pleadings and present its claim against Grant Thornton. The Province’s failure to take proper notice 

of its expert’s findings and its decision to direct its expert away from proper and relevant questions 

regarding Grant Thornton’s potential responsibility for its $50 million loss does not forestall the 

commencement of the limitation period. 

 

63. The Court of Appeal avoided any analysis of the impact of the Richter Report engaging 

GAAS concepts and instead focused on the absence of expert evidence pertaining to whether Grant 

Thornton breached its standard of care (GAAS):    

 

In his testimony, Mr. Ostridge was taken through the contents of the Draft and Final 
RSM Richter Reports. He made the point that the reports featured references to what 
he described as ‘auditing concepts’. Mr. Ostridge expressed the view that the opinions 
and conclusions in the RSM Richter Draft Report ‘would call into question the 
completion of the audit in accordance with [Generally Accepted Auditing Standards] 
by the auditor’ and ‘would lead a reasonable person to question the conclusions that 
Grant Thornton made in its audit report’ (emphasis added). However, Mr. Ostridge did 
not testify that those opinions and conclusions would lead a reasonable auditor to find 
Grant Thornton's audit had not been carried out in accordance with those Standards.82 

 

 
78 Richter Report, AR, Vol II, Tab 14B at 3.4, 3.5.3; Ostridge Transcript, AR, Vol II, Tab 16 at 
283, 285. 
79 Richter Report, AR, Vol II, Tab 14B at 1.1; Ostridge Transcript, AR, Vol II, Tab 16 at 284. 
80 Richter Report, AR, Vol II, Tab 14B at 1.2; Ostridge Transcript, AR, Vol II, Tab 16 at 280-281. 
81 Richter Report, AR, Vol II, Tab 14B at 3.3, 3.5.2; Ostridge Transcript, AR, Vol II, Tab 16 at 
284. 
82 NBCA Decision, AR, Vol I, Tab 4 at para. 70 [emphasis original]. 
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64. The Court of Appeal refused to infer that Grant Thornton’s audit did not comply with 

GAAS (i.e. breached its standard of care) from the Richter Report and concluded that the Province 

needed to have direct evidence that Grant Thornton failed to comply with GAAS before it could 

discover a claim in negligence against Grant Thornton. The Court of Appeal’s decision set the 

discoverability bar too high. In many cases, such as this one, the Court of Appeal’s discoverability 

standard is simply unattainable prior to discovery phase of litigation.  

 

65. In any event, an expert opinion is not required in all cases to commence a limitation period. 

As noted by the Ontario Court of Appeal, it is a question of fact as to whether the plaintiff has 

sufficient knowledge:  

 

(…). It is a question of fact, depending on the circumstances of the case as a whole, as 
to when knowledge of the material fact or facts was acquired by the plaintiff. While in 
many cases, (…), the facts will only become known upon receipt of a medical opinion 
with respect to the appropriate standard of care, there will also be cases where the 
plaintiff will have actual or deemed knowledge of the material facts: immediately after 
the surgery or treatment, some time later if the results are unexpected but the plaintiff 
is advised to wait until the problem resolves, or upon receipt of the clinical history.83 

 

66. As such, a plaintiff will have discovered its claim when it has enough facts on which to 

base an allegation of negligence against the defendant. The plaintiff will have  discovered its claim 

when it has knowledge of sufficient facts upon which to ground an inference that the defendant’s 

acts or omissions caused or contributed to the loss. 

 

Conclusion 

 

67. The Court of Appeal’s decision contravenes the three policy cornerstones of limitations 

statutes and turns the law of limitations on its head. The Court of Appeal’s decision: 

a. creates uncertainty for potential defendants facing the threat of claims that are more 

than two years old;  

b. creates evidentiary issues given the likelihood of evidence becoming stale; and 

 
83 Findlay v. Holmes, (1998), 111 OAC 319, 80 ACWS (3d) 1109 at para. 31 (ONCA).  
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c. encourages plaintiffs to sleep on their rights and wait to have evidence that the 

defendant has breached the applicable standard of care.84  

 

68. A common sense interpretation of the discoverability rule that is consistent with the 

Legislature’s intention is to ask whether the prospective plaintiff knows enough facts on which to 

base an allegation of negligence against the defendant.85 The Court of Appeal’s requirement that 

the plaintiff must have knowledge that the defendant has breached its standard of care goes too 

far. Perfect knowledge of a claim cannot be the standard.  

 

69. In this case, the Province knew or ought to have known that it had a claim against Grant 

Thornton and GTI on: 

 

a. March 18, 2010 when the Province paid $50 million to BNS;86 or 

b. alternatively, February 4, 2011 when the Province received RSM Richter’s expert 

report that concluded that Atcon’s F2009 statements were not prepared in accordance 

with GAAP in all material respects and estimated that there were overstatements 

ranging between $28.3 million and $35.4 million.87  

 

70. In knowingly waiting until June 23, 2014 to commence its action, the Province’s claim 

against Grant Thornton is statute-barred pursuant to the two-year limitation period.  

 

 

 

 

 

 

 
84 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14 at paras. 231-232. 
85 Lawless at para. 23. 
86 NBQB Decision, AR, Vol I, Tab 2 at para. 87. 
87 NBQB Decision, AR, Vol I, Tab 2 at para. 108.  
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PART IV – SUBMISSIONS CONCERNING COSTS 

 

71. Costs should follow the event, and if the appeal is successful, the Appellant asks for costs 

here and in the courts below. 

 

PART V – ORDERS SOUGHT 

 

72. The Appellant requests that this appeal be allowed with costs throughout and that the 

judgment of the motions judge be restored. 

 

PART VI – SUBMISSIONS ON CASE SENSITIVITY 

 

73. There is no sealing or confidentiality order, publication ban, classification of information 

in the file that is confidential under legislation or restriction on public access to information in the 

file that could have an impact on the Court’s reasons in the appeal. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6th day of November, 2020 

 
 
 
 
 
______________________ 
FOSTER & COMPANY 
Per: J. Charles Foster, Q.C., 

Steven R. Barnett, and 
Matthew R. S. Pearn 

 
Counsel for the Appellant, 
Grant Thornton International Ltd.  
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