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PART I: OVERVIEW OF POSITION AND STATEMENT OF FACTS 

 
A. Overview 

 

1. On September 19, 2019, Parliament abolished peremptory challenges. It eliminated the 

centuries old power of an accused person to obtain, and believe they were obtaining, a fair and 

impartial jury. In so doing, Parliament removed all possibility for the accused to participate in 

the selection of the jury that would ultimately decide their guilt or innocence. Parliament also 

amended the challenge for cause provisions by replacing the triers by the trial judge. As a result 

of the removal of peremptory challenges and the amendments to the challenge for cause 

provision, Parliament took the power to select the jury from the accused and the public and gave 

it entirely to the state.  

  

2. The removal of the peremptory challenges was not a simple procedural change, it 

affected a constitutional right of the accused. Even if this Court does not find that it was a 

constitutional change, which will be addressed in greater detail in the cross-appeal, this Court 

must still find that the removal of peremptory challenges affected a substantive right of the 

accused. As such, the new legislation can only apply prospectively. The Court of Appeal did not 

err in finding that the legislation with regards to the peremptory challenges applied prospectively 

and as such the appeal on this ground should be dismissed. Further, the Court of Appeal did not 

err in finding that the Respondent had a vested right from the moment of his election. This is the 

correct approach that should be followed when determining when an accused’s right has vested.  

 

3. The Appellant is now relying on the curative proviso to correct any errors that resulted 

from the temporal application of the new legislation. It is the Respondent’s position that the 

curative proviso does not apply in this case. As will be reviewed below, the curative proviso can 

only apply when (1) despite the errors, the trial court maintains jurisdiction over the offence 

charged and (2) when there is no prejudice to the accused or to the administration of justice. In 

this case, both conditions fail. First, the error in the jury selection process resulted in an 

improperly constituted trial court. A court that is not properly constituted has no jurisdiction 

over any offence. Second, even if the absence of jurisdiction could be cured, the prejudice is 
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clear – it removes the ability of the accused to take part in the selection of the jury; it removes 

the appearance of trial fairness for the accused and lastly it removes the appearance of 

impartiality of the jury. Without impartiality and representativeness, a jury would be unable to 

perform properly many of their functions.1 As such, the curative proviso cannot apply.  

 

4. In addition, the Appellant did not raise the issue of curative proviso at the Court of 

Appeal therefore the Court of Appeal did not have the opportunity to address its application on 

this issue. In fact, the Appellant was asked at the appeal level whether they wanted to invoke the 

curative proviso under s. 686(1)(b)(iv) of the Criminal Code. The Appellant specifically stated 

that they were not invoking the proviso. As such, the Appellant should not now be allowed to 

rely on the curative proviso. 

 

5. This appeal should therefore be dismissed. 

 

B. Legislative Amendments 

 

6. The Respondent agrees with the setting forth of the legislative amendments as stated in 

the Appellant’s factum at paragraph 10. 

 

C. Overview of the Procedural History 

 

7. On October 7, 2016, the Respondent was charged with one count of first degree murder 

for an incident that occurred on September 30, 2016. After a direct indictment was brought by 

the Crown, the Respondent had his trial scheduled to begin on September 16, 2019. The jury 

selection was scheduled to commence on September 19, 2019, on the same day as the new 

legislation came into force.  

 

8. Counsel for the Respondent brought a constitutional challenge to the new legislation. The 

trial judge dismissed the constitutional application and found that the amendments applied 
                                                
1   R v Sherratt, [1991] 1 SCR 509, at page 525. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/734/1/document.do
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retrospectively. This application was dismissed and the jury selection proceeded with the new 

amendments.  

 

9. On October 24, 2019, the Respondent was convicted of first degree murder. The 

Respondent appealed the conviction to the Court of Appeal with the sole issue on appeal being 

the constitutionality of the new amendments on the jury selection and the temporal application of 

those amendments if they were found to be constitutional.  

 

10. On January 23, 2020, the Court of Appeal found the amendments to be constitutional. 

However, the Court of Appeal found that the abolition of the peremptory challenges should 

apply prospectively only as they affected substantive rights. The Court also found that the 

amendments to the challenge for cause process should apply retrospectively as those 

amendments were purely procedure. Given the Court of Appeal’s decision that the trial judge 

erred in finding that the abolition of the peremptory challenges applied retrospectively, the Court 

ordered a new trial. 

 

PART II: OVERVIEW OF THE RESPONDENT’S POSITION ON THE APPELLANT’S 

QUESTIONS IN ISSUE 

 
11. The Appellant proposes the following issues: 

 

a. Did the Court of Appeal err in finding that the amendment eliminating peremptory 

challenge does not apply immediately to all pending cases? 

  

b. Does s. 686(1)(b)(iv) of the Criminal Code apply to procedural errors in jury 

selection and, more specifically, does it apply in this case? 

 

12. First, the Respondent respectfully submits that the Court of Appeal did not err in their 

findings. The Court of Appeal properly determined that the elimination of peremptory 

challenges affected a substantive and vested right and therefore could only apply prospectively.  
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13. Second, s. 686(1)(b)(iv) cannot be applied in the present case. It is submitted that the 

curative proviso cannot apply as this Court was never properly constituted. Even if this Court 

finds that this is incorrect, in order to apply to a jury selection issue, there needs to be an absence 

of prejudice. In the case at bar, the abolishment of peremptory challenges clearly resulted in 

prejudice for the Respondent. The removal of the peremptory challenges resulted in removing 

the accused’s ability to participate in the selection of the jury, which in turn removed the 

appearance of trial fairness and jury impartiality for the accused. All of these factors prejudiced 

the accused during his trial.  Further, the Appellant did not raise this issue at the Court of 

Appeal. The Appellant specifically stated that they were not relying on this provision. Although 

the Appellant indicated, in one sentence in their factum to the Court of Appeal, that it reserved 

the right to argue this provision at a later point, when the Appellant was asked by the Court of 

Appeal, the Appellant simply stated that they were not relying on this provision. The Appellant 

should not now be allowed to argue a completely new position on this appeal.   

  

14. The Respondent will raise additional issues in the cross-appeal. 

 

PART III: STATEMENT OF ARGUMENT 

 

A. General Overview 

 

History of the jury and peremptory challenges 

 

15. The right to be tried by a jury of one’s peers has historically been considered one of the 

most important protections of individual liberty. It requires protection against coercive exercise 

of state power. “An institution as old as the common law itself, the jury has been viewed as the 

repository of common-sense community values, a bulwark against capricious prosecutors and 

the refuge of the much-vaunted “reasonable man”.2 

 

                                                
2 Brent Kettles, “Impartiality, Representativeness and Jury Selection in Canada” (2012-2013) 59 
Crim LQ 462 at page 462. 
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16. The origin of our jury system is centuries old3:  

While the exact origin of the jury as we now know it is difficult to trace, it is commonly 
believed that most early societies possessed some sort of adjudicative structure similar in 
form and purpose to that which serves our system today. Lloyd E. Moore, in a 
comprehensive examination of the history of the jury, The Jury, Tool of Kings, Palladium 
of Liberty (Cincinnati: W.H. Anderson Co., 1973), records the use of jury-like bodies as 
early as the time of Solon in the 7th and 6th centuries B.C. The most democratic of these 
early institutions were the Athenian general assemblies. The forebearer of our modern 
jury, however, is widely thought to be the Frankish inquisitio whereby local men, with 
knowledge of the matter in dispute, swore to tell the truth upon a question put to them by 
the Judge. Only matters in which the Crown had an interest were resolved in this fashion. 
Subsequent English influence moulded this Crown-controlled instrument into what it is 
today. Moore, supra, summarizes this later history, at p. 14: 
 

The inquisitio of the Franks had its accusatory aspects (which anticipated our 
modern grand jury) and its civil aspects, which was a mode of proof by 
inquisition or interrogation. The next step in the evolution of the trial jury was the 
Anglo-Norman jury of proof. The jurors themselves were the witnesses and they 
were the mode of proof. ... The final step in the jury's development was the 
judgment jury which came into being in England in the fourteenth century. In this 
last step, the jury, instead of being a mode of proof, chose between the proofs or 
evidence offered by the parties. 

 
Interestingly, early juries were chosen for their knowledge of the issue whereas, at 
present, such knowledge and the pre-judgment that may accompany it might very well 
lead to disqualification. However, as the function of the jury evolved and its domain 
narrowed, principles not unlike those underlying our challenge procedure evolved. (See 
Moore at p. 56; J.H. Baker, An Introduction to English Legal History, 2d ed. (London: 
Butterworths, 1979) at pp. 64-66; Schulman and Meyers, supra, at p. 423, and Sir Patrick 
Devlin, Trial by Jury (London: Stevens, 1965) at p. 67). 

 

17. In the 12th century, procedures were put in place so that twelve lawful men of each 

hundred were to be chosen to take the oath in the presence of royal officials. These men were 

bound by their oath to report all those suspected of the commission of felonies. The presenting 

jury was to determine which persons had been "accused" or were "publicly known" to be felons.4 

 

                                                
3 R v Sherratt, [1991] 1 SCR 509, at pages 522-523.  
4 Thomas Green, “The Criminal Trial Jury: Origins and Early Developmental Interpretive 
Overview” in Verdict According to Conscience: Perspectives on the English Criminal Trial Jury 
1200-1800 (Chicago: University of Chicago Press, 1985 at pages 6-8. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/734/1/document.do
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18. Initially, juries were composed of community members, who were chosen to serve as 

jurors because they had actual knowledge of the facts of the case.5 

 

19. In the 13th century, trial by jury had become the primary means for determining guilt or 

innocence in prosecutions for felonies, or as we refer to them indictable offences. The regular 

use of the jury represented a significant transformation in the administration of the criminal law.6 

 

20. During this time, the grand and petty (now known as petit juries) assize juries came to 

dominate. The purpose of the grand jury, or presenting jury, was to determine whether they 

believed there was a credible basis for the suspicion of the accused person. Whereas the petit 

jury was the trial jury that listened to the evidence and determined guilt and innocence.7  

 

21. While the jury was becoming a primary mechanism for determining guilt in a criminal 

trial, the use of peremptory challenges was also evolving.  At first, although both parties could 

challenge for cause any proposed juror, the Crown controlled the selection of the jury panel and 

held an unlimited number of peremptory challenges, this was due to the Crown’s assumed 

responsibility for ensuring that the jury was composed of community members with sufficient 

first-hand knowledge of the facts.8 

 

22. As the law developed, the jury evolved from community members who had a pre-

existing knowledge of the facts, to community members who decided the case based only on the 

evidence presented at trial. This change in the jury precipitated the need for the jury to be 

impartial or indifferent. It was now becoming more important that the jury make decisions based 

on the evidence presented in court, not on personal bias or even knowledge.9 

 

                                                
5 Judith Heinz, "Peremptory Challenges in Criminal Cases: A Comparison of Regulation in the 
United States, England, and Canada" (1993) 16:1 Loyola of Los Angeles Intl & Comparative LJ 
201 at page 207. 
6 Green, supra note 4 at p 3. 
7 Green, supra note 4 at pp 8, 11, 13. 
8 Heinz, supra note 5 at pp 207-208. 
9 Heinz, supra note 5 at p 208. 
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23. By 1305, the Magna Carta had been signed, forcing the Monarchy to accept the rule of 

law. With the signing of the Magna Carta, Parliament eliminated the Crown's peremptory 

challenges, however the defendant’s peremptory challenges remained untouched, the reason for 

this was explained as follows: 

 
[the] "law wills [that the defendant should not] be tried by any one man against whom he 
has conceived a prejudice, even without being able to assign a reason for his dislike 
[because] a prisoner should have a good opinion of his jury… that if a challenge for 
cause proved "insufficient to set aside the juror, perhaps the bare questioning [of] his 
indifference may sometimes provoke a resentment… [thus] the defendant's ability to 
remove that juror on a peremptory challenge was necessary to "prevent all ill 
consequences" of such resentment. 10 

 

24. In Bain, Justice Stevenson adopted Sir William Blackstone’s description regarding the 

purpose of peremptory challenges:  

... in criminal cases, or at least in capital ones, there is, in favorem vitae, allowed to the 
prisoner an arbitrary and capricious species of challenge to a certain number of jurors, 
without showing any cause at all, which is called a peremptory challenge; a provision full 
of that tenderness and humanity to prisoners for which our English laws are justly 
famous. This is grounded on two reasons. 1. As every one must be sensible what sudden 
impressions and unaccountable prejudices we are apt to conceive [page153] upon the 
bare looks and gestures of another, and how necessary it is that a prisoner (when put to 
defend his life), should have a good opinion of his jury, the want of which might totally 
disconcert him, the law wills not that he should be tried by any one man against whom he 
has conceived a prejudice, even without being able to assign a reason for such his dislike. 
2. Because, upon challenges for cause shown, if the reasons assigned prove insufficient to 
set aside the juror, perhaps the bare questioning his indifference may sometimes provoke 
a resentment, to prevent all ill consequences from which the prisoner is still at liberty, if 
he pleases, peremptorily to set him aside. 11 

 

25. While Crown attorneys did not have the right to peremptory challenges at this time, they 

did have the right to have “standby jurors”. Standby jurors are described as “potential juror 

against whom the prosecutor initially assigns, without explanation, a challenge for cause. The 

                                                
10 Heinz, supra note 5 at p 210. 
11 R v Bain, [1992] 1 SCR 91, at pages 152-153. 

https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
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court then directs these jurors so assigned to "standby" until all other potential jurors in the panel 

have been examined by the parties.” 12 

 

26. Most of our current procedure to challenge prospective jurors in the jury selection 

process developed in the 16th and 17th centuries in England. The types of challenges and the 

number of challenges were formed at a very early time of the implementation of the jury 

process.13 

 

27. As English colonialists arrived to what is now Canada, so did their laws: 

 
English common law, including the right to trial by jury, was followed almost from the 
beginning of the development of the separate English colonies that eventually became the 
nation of Canada. For example, Nova Scotia recognized the right to jury trial in 1758 
and, following the defeat of the French army on the Plains of Abraham outside Quebec 
City, the law of England was army on the Plains of Abraham outside Quebec City, the 
law of England was established in the colony of Quebec in 1763. Although French civil 
law was re- stored in Quebec in 1774, English criminal law remained in force.14 

 

28. What is important to note is that when juries were brought to Canada, so was the use of 

peremptory challenges and standby jurors. As the Canadian colonies developed, local statutes 

were passed that differed from each other and from the English regulation of juries, peremptory 

challenges and standbys:  

Under the British North America Act, which established the Dominion of Canada in 1867, 
the federal Parliament was granted jurisdiction over criminal law, but the provinces 
maintained certain rights over the administration of that law. In 1892, Parliament passed 
the Criminal Code that recognized the right to jury trial for serious offenses.  
 
When the Constitution Act, known as the Canadian Charter of Rights and Freedoms 
("Charter"), was passed in 1982, it specifically recognized the right to jury trial: "Any 
person charged with an offense has the right ... except in the case of an offense under 
military law tried before a military tribunal, to the benefit of trial by jury where the 

                                                
12 Heinz, supra note 5 at p 209. 
13 R v Sherratt, [1991] 1 SCR 509, at page 523. 
14 Heinz, supra note 5 at p 209. 

https://www.canlii.org/en/ca/scc/doc/1991/1991canlii86/1991canlii86.pdf
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maximum penalty for the offense is imprisonment for five years or a more severe 
punishment....15 

 
29. Although the right to a jury trial is enshrined in the Charter, it needs to be understood in 

the context of the Criminal Code. When the Criminal Code was passed, it divided offences into 

summary, indictable, and hybrid offences. Thus, the Code permitted that juries are only available 

when the Crown elects by indictment.  

  

30. Previously, any denial to the accused’s right to make their full number of peremptory 

challenges would result in a mistrial on application by the accused. Justice Pratte, as he then 

was, writing for the majority in Cloutier confirmed this principle: 

 

The accused, who is erroneously denied a peremptory challenge, is entitled to ask that the 
trial and the guilty verdict returned by an irregularly empanelled jury be annulled; it is 
not necessary for him to prove a prejudice; there is a "préjudice de droit"; as to this no 
doubt exists: R. v. Churton (1919), 31 C.C.C. 188 (B.C.C.A.); R. v. Henry Williams 
(1925), 19 Cr. App. R. 67 (C.A.); R. v. Page, [1965] Crim. L.R. 444. 

 
In King v. Edmonds (1821), 4 B. & Ald. 471, at p. 473, Abbott C.J. said: 

 
It must further be observed, that the disallowing of a challenge is a ground not for 
a new trial, but for what is strictly and technically a venire de novo. The party 
complaining thereof applies to the Court, not for the exercise of the sound and 
legal discretion of the judges, but for the benefit of an imperative rule of law, and 
the improper granting, or the improper refusing of a challenge, is alike the 
foundation for a writ of error. 16 

 

31. In Sherratt, L’Heureux-Dubé, writing for the majority, stated the following: 

This, [the right of every accused to a fair trial, which necessarily included the 
empanelling of an impartial jury], however, does not mean that an accused has the right 
to a favourable jury nor that the selection procedure can be used to thwart the 
representativeness that is essential to the proper functioning of a jury. While it may be, in 
some instances, that the peremptory challenges allocated to the accused and the Crown, 
and the Crown's additional right to stand aside, will be used by the parties to alter 
somewhat the degree to which the jury represents the community, peremptory challenges 
are justified on a number of grounds. The accused may, for example, not have sufficient 

                                                
15 Heinz, supra note 5 at p 209. 
16 Cloutier v The Queen, [1979] 2 SCR 709 at p 724. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2651/1/document.do
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information to challenge for cause a member of the panel he/she feels should be 
excluded. Peremptory challenges can also, in certain circumstances, produce a more 
representative jury depending upon both the nature of the community and the accused. 
Challenges of this nature also serve to heighten an accused's perception that he/she has 
had the benefit of a fairly selected tribunal. 17 

 
32. In the 1980’s and early 1990’s Crown prosecutors had both a right to four peremptory 

challenges and a right to order forty-eight jurors to standby, while criminal defense attorneys had 

a right to twenty, twelve, or four peremptory challenges, depending on the offense.18 

 

33. On January 23, 1992, this Honourable Court’s decision in R. v. Bain radically altered the 

jury selection process to make it Charter compliant. The Supreme Court held that Section 634(2) 

of the Criminal Code, which allowed the Crown to stand-by forty-eight jurors, violated section 

11(d) of the Charter. The majority found that: 

 
The test for both judicial independence and impartiality is whether the tribunal may be 
reasonably perceived as such.  A jury need not be found to be actually partial before an 
infringement of the Charter is found.  The informed observer's perception that the system 
of selecting jurors impairs impartiality is sufficient.  If one party enjoys a greater 
influence, the observer need only have a reasonable apprehension of partiality. (emphasis 
added) 19 
 

34. The ruling in Bain clearly set the standard for constitutionality at perception of partiality, 

not partiality itself. 

 

35. As a result of the decision in Bain, Parliament enacted legislation that repealed the 

Crown's use of the standby and accorded the Crown prosecutor and the accused an equal number 

of peremptory challenges.20 

 

36. More recently, this Honourable Court gave a concise overview of our jury system in 

Canada:  

                                                
17 R v Sherratt, [1991] 1 SCR 509, at pages 532-533. 
18 Heinz, supra note 5 at p 224. 
19 R v Bain, [1992] 1 SCR 91, at page 93. 
20 Heinz, supra note 5 at p 226. 

https://www.canlii.org/en/ca/scc/doc/1991/1991canlii86/1991canlii86.pdf
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
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Our jury system is based upon trial by one's peers: twelve randomly chosen, 
representative jurors. The jury reflects the common sense, the values, and the conscience 
of the community. The selection process must ensure an independent, impartial, and 
competent jury. It must promote public confidence in the jury's verdict, and in the 
administration of criminal justice. It should also, to the extent possible, protect the 
legitimate privacy interests of prospective jurors. See R. v. Church of Scientology of 
Toronto (1997), 33 O.R. (3d) 65 (Ont. C.A.), at pp. 120-121; R. v. Kakegamic, 2010 
ONCA 903, 272 O.A.C. 205 (Ont. C.A.), at paras. 42-44; R. v. Teerhuis-Moar, 2007 
MBQB 165, 217 Man. R. (2d) 270 (Man. Q.B.), at paras. 117-125. 21 

 

Overview of Introduction of Bill C-75 

 

37. Bill C-75 was first introduced at a time when the jury selection process had received 

much negative attention in the media. Indeed, Parliament decided to bring Bill C-75 after the 

case of R. v. Stanley, a homicide case that was heard in Saskatchewan, which caused much 

debate in the public about the jury selection process and the lack of diversity on the jury.  

 

38. On August 9, 2016, Colten Boushie, a Cree man from Red Pheasant First Nation, was 

fatally shot by a white farmer, Gerald Stanley, at Stanley’s farm in Biggar, Saskatchewan.  The 

shooting, its aftermath, and Stanley’s subsequent trial for second degree murder in February 

2018 received both national and international media attention. 

 

39. On February 9, 2018, the jury acquitted Gerald Stanley of second-degree murder. When 

the verdict was announced, it resulted in a public outcry of such force and fury that it 

immediately dominated national discourse. A sizeable amount of this outcry focused on the 

apparently all-white jury, and the perceived unfairness of peremptory challenges being used to 

remove visibly Indigenous people from the jury pool. Interestingly however, the Crown Attorney 

did not seek to appeal the decision. 

 

40. The Respondent submits that Bill C-75 was drafted as a result of this public outcry.  

 

                                                
21 R v Davey, 2012 SCC 75, at para 30. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/12780/1/document.do
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41. The Appellant’s assertion that the amendments to the jury selection process were brought 

to promote fairness and transparency to the process may be correct but they were ill considered. 

If there exists a problem of aboriginals being unfairly excluded from juries, it can be remedied 

by any number of mechanisms. Parliament instead threw the baby out with the bathwater and 

denied many racialized and other accused person their historic right to participate meaningfully 

in the picking of their jury.  

 

Overview of Arguments 

 
42. The amendments to the jury selection process infringed on constitutional rights of the 

accused to be tried by a jury that is fair and impartial. The constitutional arguments will be 

addressed in the cross-appeal portion of the factum. This Court however, does not need to find 

that the amendments infringe on constitutional rights to find that the amendments are 

nonetheless substantial in nature and affect substantive and vested rights of the accused. As will 

be reviewed below, an amendment that affect substantive and vested rights can only apply 

prospectively. As such, the Court of Appeal much like many other Courts throughout Canada did 

not err in finding the abolition of the peremptory challenges to apply prospectively.  

 

43. The Respondent also submits that the Court of Appeal was correct in holding that the 

right of the accused vest when he or she makes an election on the mode of trial. By electing their 

mode of trial, the accused is stating what kind of trial he or she wishes to have and is thereby 

activating all of the rights that come with a jury trial. This is the clearest indication that at that 

point in time, the accused is expecting to be provided with all of the rights that come with a jury 

trial. 

 

44. Furthermore, the Respondent submits that the amendments to the jury selection process 

cannot be saved by s. 686(1)(b)(iv) of the Code. Indeed, the Respondent argues that the two 

prerequisites of this proviso are not met and therefore this cannot be applied on the case at bar.  

 

45. As a result, this appeal should be dismissed and this Court should reaffirm the Court of 

Appeal’s decision in ordering a new trial for the Respondent.   
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B. Issue 1: The Court of Appeal was correct in holding that the repeal of the statutory 

right to peremptory challenges should not apply at the Respondent’s trial 

  

46. The Court of Appeal correctly concluded that peremptory challenges were a substantive 

right of the Respondent. Further, the Court of Appeal also correctly found that the Respondent 

had a vested right from the moment that he was charged with first degree murder as he had been 

charged with an offence within the exclusive jurisdiction of the Superior Court. The Court of 

Appeal further determined that where the Crown had brought a direct indictment, the accused 

had a vested right from the time of the direct indictment. Finally, the Court of Appeal also 

determined that all other accused had a vested right from the moment that they elected, formally 

or informally to tried by judge and jury.22  

  

47. Although the Respondent believes that the Court of Appeal erred in holding that the 

amendments to the challenge for cause provisions were purely procedural, the Respondent does 

not propose to deal with this issue. The Respondent however, submits that the replacement of the 

triers by the trial judge removed another layer of the participation of the public in the jury 

selection process. As a result, the state takes over one more part of the jury selection process.     

 

1. The presumptions governing whether new law applies immediately to pending cases 

a. First: the presumption against retrospective law when no transitional provisions 

48. The Respondent submits that when assessing when new legislation should take effect, we 

should start from a general common law presumption that the new legislation should not apply 

retrospectively.  

 

49. When dealing with new legislation, absent transitional provisions established by the 

Parliament, Courts have to determine when the new amendments come into place. The Courts 

need to determine whether the new legislation applies prospectively, in other words, to matters 
                                                
22 R v Chouhan, 2020 ONCA 40, at para 212. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
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occurring on or after the new legislation comes into effect or whether the legislation applies 

retrospectively that is to say to matters that occurred prior to the new legislation and that are still 

pending before the Courts.  

 

50. In order to make this determination, Courts need to follow the well-established guiding 

principles from the common law as well as the Interpretation Act. 

 

51. The common law presumes that when there is no clear language from the Parliament on 

transitional provision, the Parliament did not wish to have the amendments apply retrospectively 

and therefore the amendments will apply prospectively only.23 The presumption is in place to 

avoid prejudice to matters and individuals who have already completed an act without the 

benefit of knowing the consequences or the potential prejudice brought by the new legislation. 

However, this presumption is rebuttable. The presumption can be refuted if Parliament clearly 

indicates when the legislation should take effect.  

 

52. In the case at bar, given the absence of any transitional provision in the legislation, the 

presumption is that the legislation applies prospectively.  

b. Second, the presumption of the immediate application of procedural law 

53. The presumption can also be overturned if the new legislation is purely procedural, that 

is to say that they do not deal with or affect any substantial rights.24 Indeed s. 44(c) and 44(d) of 

the Interpretation Act affirms the following: 

 
44. Where an enactment, in this section called the “former enactment”, is repealed and 
another enactment, in this section called the “new enactment”, is substituted therefor, 

 
[…] 

                                                
23 British Columbia v Imperial Tobacco Canada Ltd., [2005] 2 SCR 473 at para 71; R v Dineley, 
2012 SCC 58, at paras 44-45; R v Chouhan, 2020 ONCA 40 at para 185. 
24 R v Dineley, 2012 SCC 58 at paras 10-11; Application under s. 83.28 of the Criminal Code 
(Re), 2004 SCC 42 at para 57; R v Chouhan, 2020 ONCA 40 at para 188. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2282/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/12656/1/document.do
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2156/1/document.do
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
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(c) every proceeding taken under the former enactment shall be taken up and 
continued under and in conformity with the new enactment in so far as it may be 
done consistently with the new enactment; 

(d) the procedure established by the new enactment shall be followed as far as it can 
be adapted thereto 

(i) in the recovery or enforcement of fines, penalties and forfeitures imposed 
under the former enactment, 

(ii) in the enforcement of rights, existing or accruing under the former enactment, 
and 

(iii) in a proceeding in relation to matters that have happened before the repeal; 

 

54. If the amendments are found to be procedural, the presumption will be that they apply 

immediately, to all cases, currently pending or future cases. In other words, they apply 

retrospectively. The rationale behind this interpretation is that no one has a vested right in 

procedure. Procedural amendments are also considered to be beneficial to everyone.25 

  

55. Examples of purely procedural laws have been given in the past. Indeed, examples have 

been given in Subramaniam, citing The Interpretation of Legislation in Canada (4th ed., 2011) at 

p. 182: 

 
Statutes in the following areas have been held, in the given circumstances, to produce 
purely procedural effects: the means of claiming a debt or of summoning witnesses, trial 
procedure or modifying the conditions for a closed hearing, rules on peremption of suits 
and execution of judgments, and the date from which interest accrues following a 
judgment, the amount of guarantee or security that a receiver must provide, provisional 
measures relating to contestation of an assessment. 26 

  

56. Other examples of procedural laws have also been given in the context of criminal law. 

Indeed, Justice Saunders of the British Columbia Supreme Court has given the following 

examples: 

[…] there is the provision for the appearance of the prosecutor or designated counsel by 
technological means (s. 650.02); and, the provision for determining the specific means by 

                                                
25 R v Chouhan, 2020 ONCA 40 at para 188. 
26 R v Subramaniam, 2019 BCSC 1601 at para 42 citing Pierre-Andre Cote, The Interpretation of 
Legislation in Canada (4th ed., 2011) at page 182. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc1601/2019bcsc1601.pdf
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which a jury of more than 12 jurors is to be reduced to 12 before retiring to consider the 
verdict (s. 652.1). In the specific context of jury selection, further examples are the 
detailed process for selecting jurors for empanelment by lot (s. 631); and, the process for 
the selection of a juror to replace a juror who, before the jury has begun to hear evidence, 
is discharged by reason of illness (s. 644(1.1)). None of these provisions of the Code 
touch upon an established right.27 

 

57. In this case, contrary to the Appellant’s interpretation, the abolition of the peremptory 

challenge is not procedural in nature and is a substantive right. It is the Respondent’s position 

that when looking at the abolition, it is clear that is a substantive right that has been taken away 

and therefore, it cannot apply retrospectively. 

 

58. The Respondent agrees that the challenge for cause amendments are, at first glance, 

procedural in nature as they are changing one aspect of the process of the challenge for cause as 

opposed to removing an entire part of the procedure. However, when looking at it closer, it is 

clear that they do affect a substantive right of the accused to truly having the benefit to be tried 

by a jury as the state takes over for at least part of the jury selection. 

c. Third, the presumption against retrospective substantive law 

59. The analysis however does not stop there. Even if the amendments are procedural, Courts 

need to assess whether the amendments are purely procedural, that is to say that they do not deal 

with or affect any substantive rights. Courts must assess its function and effect on existing rights. 

To properly assess the impact of a new legislation, an inquiry must be completed for each case 

and must determine whether the new provisions affect any substantive or vested rights. 

 

60. As a starting point, the Respondent agrees that absent clear legislative intent, new 

substantive law is to be applied prospectively only. This is to ensure that individuals are not 

prejudiced by the new law. 

  

61. Since the legislation came into force, Courts throughout Canada have been divided on the 

temporal application of the abolition of the peremptory challenges.  
                                                
27 R v Subramaniam, 2019 BCSC 1601 at para 43. 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc1601/2019bcsc1601.pdf
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62. Interestingly, even the provincial Crowns and the Federal Crowns in Ontario took 

different views on the application of the new legislation. Federal Crowns in Ontario took the 

position that the new legislation applied prospectively whereas the Provincial Crowns were of 

the view that the new legislation ought to apply retrospectively. This gave rise to an interesting 

scenario where in the same courthouse there could be different procedures being applied. Indeed, 

there could be a federal case in one courtroom with an accused still having a right to challenge 

prospective jurors and in the next courtroom, there could be another accused, charged with a 

provincial offence, who was denied peremptory challenges.   

 

63. In addition to the divergence of positions within the federal or provincial system, judges 

in different provinces across the country also came to different conclusions. Although a 

significant number of decisions in Ontario found that the abolition of peremptory challenges 

applied retrospectively, this was not the view of most judges outside of Ontario. Indeed, almost 

all decisions in other provinces found that the abolition of peremptory challenges applied 

prospectively only.28  

 

64. It is trite to say that when assessing the nature of the new legislation, we need to look at 

jury trials as a whole. The ability to be tried by a judge and a jury is a substantive right.  

 

65. For centuries, all accused being tried by judge and jury had a right to participate in the 

jury selection process.  

 

66. It is also important to address the examples provided by the Appellant of what types of 

laws are substantive. Three categories were outlined: (i) whether something is a crime; (ii) 

whether something is a defence to a crime; or (iii) the punishment for a crime. This is not an 

exhaustive list. The substantive law or substantive change does not need to fit in one of the 

                                                
28 See e.g. R v Subramaniam, 2019 BCSC 1601; R v Craig, 2019 ONSC 6732; R v Paul, 2020 
NLSC 14; R v Leblanc, 2019 NBQC 241; R v Dorion, 2019 SKQB 266. 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc1601/2019bcsc1601.pdf
https://www.canlii.org/en/nl/nlsc/doc/2020/2020nlsc14/2020nlsc14.pdf
https://www.canlii.org/en/nl/nlsc/doc/2020/2020nlsc14/2020nlsc14.pdf
https://www.canlii.org/en/nb/nbqb/doc/2019/2019nbqb241/2019nbqb241.pdf
https://www.canlii.org/en/sk/skqb/doc/2019/2019skqb266/2019skqb266.pdf
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categories listed by the Appellant to be qualified as substantive law or amendment and to still 

benefit from the presumption of prospective application. 

 

67. The fact that the removal of peremptory challenges does not fit in one of the three 

categories enumerated by the Crown does not remove the possibility of the change in the law to 

be qualified as substantive right and therefore to presumptively apply prospectively only. 

 

68. The removal of peremptory challenges affected more than a procedure. It affected the 

fundamental ability of the accused to participate in the selection of the jury. It is a radical 

departure from the fundamental way in which juries have been chosen in Canada since centuries 

before confederation.  Further, it also impacted the appearance of fairness of his trial. By 

removing his ability to challenge a prospective juror without justification, the accused’s voice in 

determining who would be deciding their guilty or innocence was eliminated. Peremptory 

challenges give the accused confidence in their jury trial through their participation in the jury 

selection process. An accused who participates in the process is more likely to be satisfied that 

they have obtained a fair trial, regardless of the result.  

 

69. As the Court of Appeal ably stated “procedural legislation which alters or takes away any 

substantive rights is not purely procedural, thus the presumed retrospectivity of procedural 

legislation does not apply, leaving it applicable only to future events.”29 

 

70. Peremptory challenges have been available as of right since “our earliest consolidated 

criminal statute”. The Court of Appeal has previously recognized the importance of the 

peremptory challenges. In Yumnu, the Court of Appeal stated the following about peremptory 

challenges: 

 

Peremptory challenges are an important part of the jury selection process. Unlike 
challenges for cause, that rest upon allegations of lack of impartiality that must be 
established by evidence adduced by the challenging party, peremptory challenges require 
no justification or explanation, much less an evidentiary foundation or proof. The very 

                                                
29 R v Chouhan, 2020 ONCA 40, at para 200. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
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basis upon which peremptory challenges are founded is subjective, not objective: R. v. 
Cloutier, 1979 CanLII 25 (SCC), [1979] 2 S.C.R. 709, at pp. 720-21. Peremptory 
challenges rest upon no firmer foundation than a mere belief, more often a hunch, of a 
party that within the prospective juror resides a state of mind at odds with impartiality. 
 
Jury selection is not a science. Anyone who has ever prosecuted, defended or tried a 
criminal case with a jury has their own views about the basis upon which to exercise a 
peremptory challenge. Occupation. Education. Mode of dress. Age. None are verifiable 
empirically. Many, if not most, cannot withstand objective analysis. Peremptory 
challenges permit a party to remove from jury service a limited number of persons whom 
the party believes, in the circumstances of the case to be tried, may not reach an 
impartial, evidence-driven conclusion. The availability of peremptory challenges fosters 
confidence in the adjudicative fairness of the criminal jury trial. Parties often exercise 
peremptory challenges in an attempt to secure what they hope will be a sympathetic jury. 
The equalization of the number of peremptory challenges available to both parties tends 
to ensure that neither gains an unfair advantage over the other in this aspect of jury 
selection.30 

 

71. After the abolishment of peremptory challenges, not only did the selection of the jury 

process dramatically changed for the accused, but the composition of the jury was 

unrecognizably altered as well.  We can say with almost certainty that the ultimate composition 

of the jury will be fundamentally different for an accused who had peremptory challenges versus 

an accused who had none.  

 

72. As Justice Dawe said in R v Craig, the different composition of a jury is crucial as they 

may come to different conclusion on a case: 

… In my view, the elimination of peremptory challenges from the jury selection process 
"has an effect on" the constitutional right to a jury and "makes a difference" to the 
exercise of this right, even if it does not go so far as to infringe the right. Juries 
empaneled under the new selection system will often be differently constituted than the 
juries that would have been selected if the parties had been able to exercise peremptory 
challenges. In at least some cases this will affect the outcome of the trial. The Bill C-75 
amendments importantly change what it means to have a jury trial in a criminal case, 
whether or not these changes are constitutional.31 

 

73. As a result, the removal of the peremptory challenges discards the possibility for the 

accused to affect the composition of the jury. This alters fundamentally who will be on the jury 

                                                
30 R v Yumnu, 2010 ONCA 637 at paras 123-124. 
31 R v Craig, 2019 ONSC 6732 at para 54. 

https://www.canlii.org/en/on/onca/doc/2010/2010onca637/2010onca637.pdf
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and the confidence of the accused in the jury trial as a mechanism for giving her justice. As such, 

these amendments affected a substantive right of the accused. The amendments therefore apply 

prospectively.  

d. Fourth, the presumption against interference with vested rights 

74. The Respondent agrees with the Appellant’s statement at paragraph 34 “that the 

legislature did not intend to interfere with vested rights that came into being before the 

legislation came into effect.” The Respondent also agrees that in order to have this presumption 

apply, two conditions must be met: (1) the right claimed must be substantive and (2) the right 

must have vested.32 

  

75. The Respondent disagrees with the Appellant’s submission that the Respondent claimed 

he had a vested right. To be clear, the Respondent respectfully submits that he had both a 

substantive right to peremptory challenges and that he had vested rights in the jury selection 

process which includes peremptory challenges. 

 

2. The appropriate test to apply according to the Appellant 

 

76. The Respondent submits that in light of the conclusion that the amendments, at the very 

least, affected a substantive right, the analysis does not need to go further and the amendments 

should only apply prospectively. 

 

77. However, in the event that this Honourable Court finds that the Respondent is incorrect, 

this Court should move on to determine whether the amendments ought to apply prospectively as 

they would affect a vested right. In order to do so, the Court must determine whether the new 

                                                
32 Dikranian v Quebec (Attorney General), 2005 SCC 73, at paras 29-33 and 40; Upper Canada 
College v Smith (1920), 61 SCR 413, at p 417; 1392290 Ontario Ltd. v Ajax (Town), 2010 
ONCA 37 at paras 32-33; Gustavson Drilling (1964) Ltd. v M.N.R. (1975), [1977] 1 SCR 271 at 
pp 282-283; Scott v College of Physicians and Surgeons (Saskatchewan), 1992 CarswellSask 
354 (CA); Spooner Oils Ltd. v Turner Valley Gas Conservation Board, [1933] SCR 629 at p 
638; Benner v Canada, [1997] 1 SCR 358, at para 42; R v Dineley, 2012 SCC 58 at paras 10-11. 

https://www.canlii.org/en/ca/scc/doc/2005/2005scc73/2005scc73.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/3089/1/document.do
https://www.canlii.org/en/on/onca/doc/2010/2010onca37/2010onca37.pdf
https://www.canlii.org/en/on/onca/doc/2010/2010onca37/2010onca37.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2658/1/document.do
https://www.canlii.org/en/sk/skca/doc/1992/1992canlii2751/1992canlii2751.pdf
https://www.canlii.org/en/sk/skca/doc/1992/1992canlii2751/1992canlii2751.pdf
https://www.canlii.org/en/ca/scc/doc/1933/1933canlii86/1933canlii86.pdf
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law interferes with a substantive right and if so whether that substantive right had vested when 

the new legislation came into effect.  

 

3. The Court of Appeal erred in finding the repeal of peremptory challenges interfered 

with a substantive right 

a. The test for whether a new law interferes with substantive rights 

78. As mentioned above, the Respondent submits that the right of peremptory challenges are 

a substantive right. This right affects the accused. Peremptory challenges are not simply a 

preference or a procedural advantage, they are a safeguard to ensure that the accused Charter 

rights are protected. Peremptory challenges ensure that the accused has the right to a trial by jury 

and that the trial is fair and impartial. The appearance of fairness must be maintained. Without it, 

it cannot be said that the accused is getting a fair and impartial trial. 

 

79. The Court of Appeal correctly found that the jury selection process is vital to ensure that 

“an independent and impartial jury is [empanelled] to fairly hear and determine the truth of the 

allegations […]”33 There is no question that the elimination of the peremptory challenges will 

have an immense impact on the ultimate jury selected. By removing the peremptory challenges, 

the jury selected will inevitably be very different than the jury who would have been selected 

had the parties had peremptory challenges. 

  

80. The abolition of the peremptory challenges has an impact on the trial by jury as a whole. 

Hafeez is an example of a loss of a trial by jury that had been qualified as a procedural change. 

This was a case where an accused had lost the possibility of a trial by jury following a change in 

the law, which made the offence hybrid. The Crown had decided to re-elect by summary 

conviction. This situation, in the Respondent’s submission is entirely different. The Crown has a 

right to decide how to proceed with their case. It is well-known that charges that proceed 

summarily do not have the possibility of a jury trial. Their stakes and possible consequences are 

lower and consequently they do not get the benefit of a jury trial. That amendment had no impact 

                                                
33 R v Chouhan, 2020 ONCA 40 at para 194. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf


   
 

22 
 

on jury trials. It did not change any principle, right or procedure. Had the accused been entitled 

to a jury trial, he would have been provided with all rights associated with them as anyone else. 

The decision of the Crown to proceed summarily after an offence was re-classified as hybrid in 

one case is incomparable to the abolition of peremptory challenge for all accused persons who 

are tried by a jury. 

 

81. A better example would be the amendments to the right of preliminary inquiries. The 

removal of preliminary inquiries, just like peremptory challenges, took away rights from the 

accused. In one scenario, the accused no longer had the right to a preliminary inquiry, 

eliminating the possibility of being discharged before trial. Similarly, in the present case, the 

accused no longer has the right to participate in the jury selection process, diminishing the 

appearance of a fair and impartial trial. The Court of Appeal found that in both cases this 

affected substantive rights of the accused.34  

b. The amendments interfere with substantive rights  

82. The Respondent maintains that this Court does not need to find a Charter breach in order 

to find that the amendments and the abolition of the peremptory challenges interfere with 

substantive rights. The Court of Appeal did not err in their finding. 

  

83. Contrary to the Appellant’s assertion, the peremptory challenges are not fundamentally 

meant to pick a favorable jury. The purposes of the peremptory challenges are for the accused to 

perceive the jury and the trial as fair and impartial. The appearance of fairness is paramount. By 

removing the peremptory challenges and transferring the entirety of the jury selection process to 

the state, the accused loses the benefit of a trial by jury and loses confidence in the jury system 

as a whole. A jury picked by the state is a jury that has lost much of its independence. It has also 

lost the trust of many accused. The uncontradicted evidence of Liam O’Connor and David 

Bayliss said that many of their clients would not elect trial by jury in such circumstances. 

 

                                                
34 R v R.S., 2019 ONCA 906. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca906/2019onca906.pdf
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84. The Respondent disagrees in large part that the amendments still provide an opportunity 

for the accused to participate in the jury selection process by expressing concerns on the 

potential jurors. During his trial, he repeatedly asked the trial judge to exclude prospective jurors 

based on his perceived partiality. Time and time again this request was denied because the 

Respondent could not articulate in a precise manner why he felt those jurors were partial. As a 

result, even if the accused tries to participate in the jury selection process, he will often not find 

that the trial judge will trust her perceptions and beliefs and deem them worthy of action. 

Therefore, the amendments do not give the accused a true right to participate during the jury 

selection process. The state decides who will be on the jury. 

 

85. The Appellant submits that the peremptory challenges result “in unfair discrimination 

against vulnerable or marginalized groups”. This assertion is unproven.  There is no empirical 

evidence that this is true. Both the Crown and Aboriginal Legal Services had the opportunity to 

present evidence of this fact during the appeal at the Court of Appeal but did not. The 

Respondent was the only party to present evidence on peremptory challenges. No one else, at 

trial level or at the appeal level, presented any evidence of bias or discrimination against groups 

of individuals. It is worth noting that the Stanley case resulted in what was said at its highest to 

be a wrongful acquittal. The spectre of wrongful acquittals cast a much smaller shadow than 

does it much more sinister counterpart: the wrongful conviction. 

 

86. The Respondent maintains that the abolition of peremptory challenges affects a 

substantive right of the accused. The Court of Appeal did not err in their findings. 

 

4. The jury-selection rights under the former law had vested 

 

87. The Respondent completely disagrees with the Appellant’s assertion that the 

Respondent’s right had not vested until he was arraigned at his trial. This would be an 

impossible standard to meet. 
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88. The Respondent respectfully submits that he had done absolutely everything he could to 

vest his right. In fact, from the moment he had been charged with first degree murder, this 

should have been enough to vest his right. He was guaranteed to have a trial by judge and jury.  

 

89. The Appellant relies on the fact that a right has not vested if a substantive condition 

precedent to the exercise of the right is missing. The Appellant contends that the arraignment 

was the missing condition.  

 

90. In Dikranian v. Quebec (Attorney General), judgment delivered by Bastarache J. adopted 

a similar two-pronged test to determine whether a party has a vested right: "(1) the individual's 

legal (juridical) situation must be tangible and concrete rather than general and abstract; and (2) 

this legal situation must have been sufficiently constituted at the time of the new statute's 

commencement."35 

 

91. The Respondent meets both circumstances, the Respondent was facing a first-degree 

murder charge in the sole jurisdiction of the Superior Court of Justice. His legal situation was 

tangible and concrete. He had no election. His right to a preliminary inquiry had been taken from 

him. He was to be tried by judge and jury. 

 

92. The Respondent had scheduled his jury trial and it was just as he was about to begin his 

trial that it was learned that the jury selection had been scheduled for the same day as Bill C-75 

came into effect. There is absolutely nothing more that the Respondent could have done to assert 

his right. From the moment that he elected to proceed to trial, which in his case meant a jury 

trial, this was enough to vest his right. He understood that he would be entitled to peremptory 

challenges for his jury trial.   

 

93. To suggest that the Respondent needed to be arraigned for his right to vest is, 

respectfully, absurd. The arraignment brought nothing more. There was no additional change or 

additional right that was being asserted after the arraignment.   

                                                
35 Dikranian v Quebec (Attorney General), 2005 SCC 73 at para 37. 

https://www.canlii.org/en/ca/scc/doc/2005/2005scc73/2005scc73.pdf
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94. It would be unfair that by the mere date of a trial an accused would lose their ability to 

have peremptory challenges. Courts are extremely busy and trial dates will be several months in 

the future. Different accused setting trial dates on the exact same day will often not obtain the 

same trial dates. It would be absolutely unfair that those accused obtain a different result simply 

because of the date of their trial, which is ultimately out of their control.  

 

95. The Respondent submits that this Court should find that the Court of appeal was correct 

in finding that accused had vested their right either (1) when they are charged with an offence 

under the exclusive jurisdiction of the Superior Court, (2) been directly indicted or (3) elected to 

be tried by judge and jury in the Superior Court. These are precise moments where the accused is 

clearly stating his choice and therefore expects his right to peremptory challenge direct to have 

vested. 

 
C. Issue 2: If the trial court erred by applying the new jury-selection regime, can this 

Court rely on s. 686(1)(b)(iv) of the Criminal Code to restore the conviction? 

 

1. New arguments on Appeal 

 

96. Firstly, the Respondent submits that the Appellant should not be permitted to bring a new 

argument on appeal. The Appellant specially rejected the use of the proviso at the Court of 

Appeal. 

 

97. Courts have often spoken about the general prohibition against new arguments on 

appeal.36 This Court has often dealt with this particular issue. In R v Warsing, Justice 

L’Heureux-Dubé, as she then was, stated the following: 

 
The general rule is that courts of appeal will not allow an issue to be raised on appeal for 
the first time. I stressed in my dissenting opinion R. v. Brown, [1993] 2 S.C.R. 918 
(S.C.C.) at p. 923, 83 C.C.C. (3d) 129, 105 D.L.R. (4th) 199, that the rationale for the 
severity of that rule is twofold: "first, prejudice to the other side caused by the lack of 

                                                
36 See e.g. R v Rees [1994] OJ No 1325; R v Sweeney, [2000], OJ No 3534. 

https://www.canlii.org/en/on/onca/doc/1994/1994canlii1372/1994canlii1372.pdf
https://www.canlii.org/en/on/onca/doc/2000/2000canlii16878/2000canlii16878.pdf


   
 

26 
 

opportunity to respond and adduce evidence at trial and second, the lack of a sufficient 
record upon which to make the findings of fact necessary to properly rule on the new 
issue". (See also Perka v. The Queen, [1984] 2 S.C.R. 232, 14 C.C.C. (3d) 385, 13 
D.L.R. (4th) 1; R. v. R. (R.) (1994), 91 C.C.C. (3d) 193 (Ont. C.A.); R. v. Trabulsey 
(1995), 97 C.C.C. (3d) 147 (Ont. C.A.).) I also expressed in Brown, supra, at pp. 923-24, 
the basis for the general ban against entertaining issues on appeal which were not raised 
at trial: 
 

... the general prohibition against new arguments on appeal supports the 
overarching societal interest in the finality of litigation in criminal matters. Were 
there to be no limits on the issues that may be raised on appeal, such finality 
would become an illusion. Both the Crown and the defence would face 
uncertainty, as counsel for both sides, having discovered that the strategy adopted 
at trial did not result in the desired or expected verdict, devised new approaches. 
Costs would escalate and the resolution of criminal matters could be spread out 
over years in the most routine cases. Moreover, society's expectation that criminal 
matters will be disposed of fairly and fully at the first instance and its respect for 
the administration of justice would be undermined. Juries would rightfully be 
uncertain if they were fulfilling an important societal function or merely wasting 
their time. For these reasons, courts have always adhered closely to the rule that 
such tactics will not be permitted. 37 

 

98. Despite the fact that the Appellant indicated in their factum to the Court of Appeal, that 

they reserved the right to raise the issue of the curative proviso at a later date, they specifically 

rejected any reliance on the proviso during the appeal at the Court of Appeal for Ontario. Indeed, 

the Court of Appeal even indicated the Appellant’s specific rejection of the provision in their 

decision.38  

 

99. There is no reason why the Appellant could not raise the issue of curative proviso at the 

Court of Appeal. They could have asked the Court to constitute a five judge panel. This was a 

tactical decision. However, it should be noted that this Court does not exist to trench questions of 

law that were not raised in lower Courts.  

	

                                                
37 R v Warsing, [1998] 3 SCR 579, at para 16. 
38 R v Chouhan, 2020 ONCA 40, at para 182 – “ The Respondent specifically rejects any 

reliance on the provision in s. 686(1)(b)(iv) to save harmless any errors in the trial judge’s 

conclusion.” 

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii775/1998canlii775.pdf
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
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100. Further, the Appellant’s indication in their factum to the Court of Appeal that they were 

“reserving the right” to rely on the curative proviso at another time, could have also meant that 

the Appellant reserved the right to argue the curative proviso in another case. 

 

101. More than that, when a Crown wishes to rely on the curative proviso, it needs to be 

explicitly said. The Crown cannot say that the reliance on the curative proviso was implicit. To 

do so would be allowing the Crown to always rely on the curative proviso, in every case, without 

the need to expressly state it. As this Court has stated before in R v Petel “the Crown has the 

burden of showing that this provision is applicable [… ] This court cannot apply it proprio 

motu.”39  

 

102. In this case, the Crown specifically rejected the use of the curative proviso. This, in of 

itself should be sufficient to dispose of this ground of appeal. 

 

2. Section 686(1)(b)(iv) is not capable of curing errors in jury selection 

 

103. The proviso was first introduced to the House of Commons on February 7, 1984. The 

legislation was then proclaimed into force on December 4, 1985.40  

 

104. Section 686(1)(b)(iii) and (iv) of the Criminal Code states as follows: 

 
686 (1) On the hearing of an appeal against a conviction or against a verdict that the 
Appellant is unfit to stand trial or not criminally responsible on account of mental 
disorder, the court of appeal 

(b) may dismiss the appeal where 

[…] 

(iii) notwithstanding that the court is of the opinion that on any ground 
mentioned in subparagraph (a)(ii) the appeal might be decided in favour of 
the Appellant, it is of the opinion that no substantial wrong or miscarriage 
of justice has occurred, or 

                                                
39 R v Petel, [1994] 1 SCR 3, at p 17. 
40 R v Khan, 2001 SCC 86, at para 11. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1096/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
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(iv) notwithstanding any procedural irregularity at trial, the trial court had 
jurisdiction over the class of offence of which the Appellant was convicted 
and the court of appeal is of the opinion that the Appellant suffered no 
prejudice thereby 

105. The purpose of this legislation was to expand the remedial powers of the appellate courts. 

Indeed, section 686(1)(b)(iv) was implemented to allow appellate courts to “dismiss appeals 

despite procedural errors that lead to a loss of jurisdiction over the accused if the Crown can 

show that the error did not prejudice the accused.”41 

 

106. Prior to the enactment of this section, “some procedural irregularities, although they 

amounted to errors of law, had been ruled “jurisdictional” and courts had decided that they could 

therefore not be cured by the proviso since jurisdiction had been lost.” 42 

 

107. This section was therefore enacted to give appellate courts the possibility to cure “serious 

procedural irregularities” that would amount to errors of law where previously, courts would 

have lost jurisdiction over the accused, but not over the offence.43 Fundamentally, the curative 

proviso was brought to cure jurisdictional defects that could not reasonably have been said to 

affect the verdict.  

 

108. This Court however recognized that since the procedural irregularities would have been 

serious irregularities, it is appropriate to infer prejudice to the accused. In other words, the 

accused will not need to demonstrate prejudice in every case. The Crown can rebut the 

presumption of prejudice by meeting the test of prejudice and demonstrating that there was no 

“substantial wrong or miscarriage of justice.” 44  

 

109. If a substantial wrong or miscarriage of justice has been established, the curative proviso 

cannot be applied to remedy the situation. 45 

                                                
41 R v Noureddine, 2015 ONCA 770, at para 48. 
42 R v Khan, 2001 SCC 86 at para 16. 
43 R v Khan, 2001 SCC 86 at para 16. 
44 R v Khan, 2001 SCC 86 at para 16. 
45 R v Khan, 2001 SCC 86 at para 17. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca770/2015onca770.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
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110. Further, if the error before the Court cannot be qualified as an error of law, then the 

curative proviso under section 686(1)(b)(iv) will not apply.46 

 

111. Lastly, it is accepted that the curative proviso can be used to cure serious procedural 

errors that cause a loss of jurisdiction however, it does not cure all errors. 47 A number of Courts 

have found that an error that prevents a Court from being properly constituted will not be 

curable. 

a. The Scope of the Curative Proviso 

112. In Khan, this Court established two prerequisites for the curative proviso to apply. The 

proviso can only apply when (1) the trial court maintained jurisdiction over the offence charged, 

despite the error and (2) the error caused no prejudice to the accused or to the administration of 

justice. Rulings that contravene to mandatory Criminal Code procedures for the selection of 

jurors cannot be cured by this proviso as they directly breach both prerequisites established by 

this Court in Khan.  

  

113. Justice Arbour made clear that the Court first need to have jurisdiction. If the Court loses 

jurisdiction as a result of a procedural irregularity, the proviso will apply. However, in the event 

that the Court was never properly constituted, the Court never had jurisdiction and therefore the 

provision does not apply.48  

 

114. Courts have said time and time again that a jury that is not properly constituted according 

to the rules, does not exist.49  

 

115. As a perfect example, this Court in Cloutier found that when an accused is refused a 

peremptory challenge, to which he is entitled, the accused is “entitled to ask that the trial and the 

                                                
46 R v Khan, 2001 SCC 86 at para 17. 
47 R v Khan, 2001 SCC 86 at para 11. 
48 R v Khan, 2001 SCC 86 at para 11. 
49 R v Bain, [1992] 1 SCR 91 at p 136; Cloutier v The Queen, [1979] 2 SCR 709 at p 724. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2651/1/document.do
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guilty verdict returned by an irregularly empanelled jury be annulled; it is not necessary for him 

to prove a prejudice; there is a prejudice de droit”.50  

  

116. In this case, it is submitted that the error cannot be cured with the proviso. First, the jury 

was never properly constituted therefore the Court never had jurisdiction. Second, both the 

accused and the administration of justice suffered prejudice as a result of the error.  

b. Khan does not need to be revisited  

117. The Respondent submits that Khan should not be revisited. There is no real need to do 

so. The law established by Khan is clear: the proviso can cure errors where jurisdiction has been 

lost over the person but not over the offence. If jurisdiction has been lost over the offence, the 

curative proviso does not apply. 

  

118. However, contrary to the Appellant’s assertion that the curative proviso can cure jury 

selection issues, the Respondent submits that the curative proviso still cannot cure errors where 

the Court was not properly constituted. This will include errors of jury selection where the trial 

judge did not follow the Criminal Code provisions. A jury that has not been properly selected is 

the equivalent of a judge-alone trial where the trial judge has not been appointed.51 Both 

situations result in the absence of a properly constituted Court. These types of errors cannot be 

cured. 

 

119. As will be reviewed below, the Ontario line of authorities are on par with this principle. 

The Ontario line of authorities expand and discuss further what procedural irregularity the 

curative proviso does not cover however, it is still in line with the decision in Khan. 

 

120. The Appellant submits that Khan should not be revisited as the main principles have been 

applied time and time again by lower courts. 

                                                
50 Cloutier v The Queen, [1979] 2 SCR 709 at p 724. 
51 R v Bain, [1992] 1 SCR 91 at p 136. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2651/1/document.do
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
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c. The Appellant’s claim that the contradictory line of authority from Ontario should 

be overturned 

121. The Appellant submits that the Ontario court line of cases contradict this Court’s 

Jurisprudence. The Respondent respectfully disagrees.  

  

122. The Court of Appeal in Bain has also dealt with the curative proviso for errors with the 

jury selection process. Of note, Justice Finlayson J.A., as he then was, stated the following at 

page 4: 

 

In this case, we are dealing with a more fundamental matter. If the jury selection process 
does not comply with the relevant sections of the Code, the court never obtains 
jurisdiction to proceed to trial. It is not a question of an apparent loss of jurisdiction to 
proceed to trial. It is not a question of an apparent loss of jurisdiction during the trial 
because of the temporary absence of the accused. It is rather a question of whether or not 
the court was properly constituted in the first place.52 (Emphasis added) 

 

123. On appeal to this Honourable Court, the majority found that the sections of the Criminal 

Code were unconstitutional and therefore, did not need to consider the application of the curative 

proviso. However, Justice Gonthier, as he then was, speaking for the minority of the Court, 

echoed the Court of Appeal’s comments and found that the curative proviso had no application 

in this case. Indeed, Justice Gonthier found the following: 

 
[…] A jury is more than an incident or a procedural tool in a trial case. The jury is the 
court, together with the trial judge. If the jury is not constituted according to the rules, the 
court exists no more than if the judge had been unlawfully appointed. In the case at bar, 
the problem is not one of application of the jury selection rules, which could have been 
saved by s. 686(1)(b)(iv) of the Code. The rules were changed. The jury was selected 
pursuant to other rules than those set out in the Code. There was therefore no trial court 
properly constituted, and the proper sanction is annulment.53 
 

 
124. Importantly, in Khan, Justice Arbour agreed with Justice Gonthier’s reasoning.54 

                                                
52 R v Bain, 1989 CanLII 262 (ON CA) at p 4. 
53 R v Bain, [1992] 1 SCR 91 at p 136. 
54 R v Khan, 2001 SCC 86 at para 16. 

https://www.canlii.org/en/on/onca/doc/1989/1989canlii262/1989canlii262.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/830/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
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125. Ontario is not the only province to have found that jury selection issues that result in an 

improperly constituted jury cannot be saved by s. 686(1)(b)(iv). Indeed, the British Columbia 

Court of Appeal found that the curative proviso “could not be used to render harmless the 

improper use of static triers to decide challenges for cause.”55 

  

126. In W.V, Justice Sharpe found that the failure to order rotating triers could not be 

described as a “minor procedural irregularity: He held that: 

 

... the trial judge’s failure to follow s. 640(2) cannot be described as a minor procedural 
irregularity. Parliament expressly directed that jurors are to act as triers on the challenge 
for cause in a rotating fashion. That statutorily mandated procedure specifically assigns 
jurisdiction to decide the important issue of the impartiality of each prospective juror to a 
new combination of triers. By requiring that the triers rotate, s. 640(2) has the effect of 
ensuring, to the maximum extent possible, that the responsibility for determining the 
challenge for cause is shared by all jurors but the last juror selected. By spreading the 
authority to decide the challenge for cause in this manner, s. 640(2) guarantees that a 
variety of views and perspectives will be brought to bear on the fundamental question of 
how the jury is to be constituted. In my view, a departure from this carefully constructive 
scheme for deciding who shall sit in judgment of the accused cannot be described as a 
minor procedural defect, nor is it an error that can be cured by applying s. 686(1)(b)(iv) 
as that section has been interpreted by this court and by the Supreme Court of Canada. 
The court that tried and convicted and the Appellant was improperly constituted. As the 
trial court never had jurisdiction to try the Appellant, s. 686(1)(b)(iv) has no 
application.56 

 

127. Similarly, in Swite, Justice Prowse of the British Columbia Court of Appeal agreed with 

Justice Sharpe’s reasoning and found that the failure of the trial judge to use rotating statis triers, 

absent a request from the accused, resulted in a court that had not been properly constituted. It 

did not amount, as the Crown suggested, to a procedural irregularity. As such, Justice Prowse 

found that the curative proviso could not apply.57 

  

                                                
55 R v Noureddine, 2015 ONCA 770 at para 52. 
56 R v W.V., 2007 ONCA 546 at para 26. 
57 R v Swite, 2011 BCCA 54 at para 54. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca770/2015onca770.pdf
https://www.canlii.org/en/on/onca/doc/2007/2007onca546/2007onca546.pdf
https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca54/2011bcca54.pdf
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128. Just like other courts had previously found, in Noureddine, Justice Doherty correctly 

found that the use of static trier without an application from the accused, could not be cured by 

the proviso as the Court had not been properly constituted.58 

 

129. These cases are in line with the authority in Khan. It was specifically stated in Khan that 

for the proviso to apply, the Court needed to maintain jurisdiction over the category of offence. 

If a Court is not properly constituted, the Court cannot be said to ever have jurisdiction. As such, 

the curative proviso cannot be used to correct these types of errors. 

 

i. Is this interpretation consistent with the purpose of section 686(1)(b)(iv)?	

 

130. The Appellant submits that the application of the curative proviso by the Ontario and 

British Columbia Courts is inconsistent with the purpose of section 686(1)(b)(iv). The 

Respondent disagrees.  

 

131. The purpose of the curative proviso has been reviewed above. The purpose of the proviso 

was to cure procedural and harmless errors that do not cause prejudice on the accused. Justice 

Arbour confirmed that “s. 686(1)(b)(iv) was enacted to cure serious procedural irregularities, 

otherwise amounting to errors of law, in cases where […] jurisdiction over the person, but not 

over the offence had been lost.”59 The Appellant fails to recognize that an improperly constituted 

court cannot hold a proper trial.  

  

132. Justice Goodman in Cloutier made it clear that it was essential for the Court to first have 

jurisdiction. The proviso applies when the Court initially has jurisdiction and loses it as a result 

of a procedural irregularity.60 This was also accepted by Justice LeBel dissenting in Khan. As he 

stated, the procedural proviso “will not remedy a failure of justice or an error of law which may 

affect the verdict in a significant manner or in the absence of jurisdiction.”61  

                                                
58 R v Noureddine, 2015 ONCA 770 at paras 55 and 61. 
59 R v Khan, 2001 SCC 86 at para 16. 
60 R v Cloutier, 1988 CanLII 199 (ON CA) at p 20. 
61 R v Khan, 2001 SCC 86 at para 100. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca770/2015onca770.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://www.canlii.org/en/on/onca/doc/1988/1988canlii199/1988canlii199.pdf
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133. Further, the Appellant also fails to recognize that a Court that is not properly constituted 

creates prejudice both for the accused and for the administration of justice.   

  

134. The Appellant relies on Noureddine to suggest that the application of the Court of Appeal 

is inconsistent with s. 686(1)(b)(iv). The Appellant suggests that because the Court of Appeal 

gave an alternative position, by stating that if the accused had obtained the procedure he wanted, 

the error would not be fatal.62 Contrary to the Appellant’s position this is not inconsistent with 

the curative proviso. The alternative position of the Court makes perfect sense. The Code is clear 

that an accused needs to bring an application for static triers. However, if the accused makes it 

clear that he wishes to have static trier, despite not having brought a formal application, the 

accused’s wishes are respected. Therefore, in this situation, the accused would not be prejudiced 

by the Judge’s order for static juror. This is consistent with the application of the proviso. 	

  

135. The Respondent submits that the additional examples provided by the Appellant63 

support the law and principles outlined in Khan. All examples relate to situations where the 

Court was never properly constituted. If a Court is not properly constituted, the Court cannot 

have jurisdiction over any offences. As such, any conviction stemming from this trial cannot 

stand.    

 

136. These principles have been applied by lower Courts and are fully in par with both the 

purpose of s. 686(1)(iv) and this Court’s statement in Khan.   

 

ii. Textual analysis is not flawed	

 

137. The Appellant engaged in a lengthy and complex analysis of the curative proviso from a 

textual analysis. The respondent respectfully submits that there is no reason for this Court to 

                                                
62 Appellant’s factum at para 69. 
63 Appellant’s factum at para 70. 
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depart from this analysis that has already been put forward by this Court on two different 

occasions. 

 

138. Justice Gonthier in Bain outlined the importance of a properly constituted jury.  

 
[A] jury is more than an incident or a procedural tool in a trial case.  The jury is the court, 
together with the trial judge.  If the jury is not constituted according to the rules, the court 
exists no more than if the judge had been unlawfully appointed.  In the case at bar, the 
problem is not one of application of the jury selection rules, which could have been saved 
by s. 686(1)(b)(iv) of the Code.  The rules were changed.  The jury was selected pursuant 
to other rules than those set out in the Code.  There was therefore no trial court properly 
constituted, and the appropriate sanction is annulment. 
 
This holding does not detract from the classification proposed in Cloutier, supra.  In 
order for the saving provisions of s. 686(1)(b)(iv) of the Code to find application, not 
only must the court have jurisdiction over the class of offence, but it must also be a court 
within the meaning of the Code.64  
 
 

139. Further, in Khan, Justice Arbour specifically accepted the analysis of Justice Gonthier:  
 
I agree with Goodman J.A. in Cloutier that s. 686(1) (b)(iv) was enacted to cure serious 
procedural irregularities, otherwise amounting to errors of law, in cases where under the 
then existing case law, jurisdiction over the person, but not over the offence, had been 
lost.  I also agree with Goodman J.A. that under this new subparagraph, since the 
procedural irregularities in issue would have been serious ones, it is appropriate to infer 
prejudice without requiring in every case that the accused demonstrate prejudice.65  
	

3. The test on prejudice under s. 686(1)(b)(iv)	

 

140. The Respondent accepts that section 686(1)(b)(iv) allows appellate courts to dismiss 

appeals when there are harmless errors. In other words, when the error did not prejudice the 

accused or to the administration of justice. This also includes jurisdictional errors.66 When 

                                                
64 R v Bain, [1992] 1 SCR 91 at p 136 
65 R v Khan, 2001 SCC 86 at para 16. 
66 R v Cloutier, 1988 CanLII 199 (ON CA), at pp 20, 23-26. 

https://qweri.lexum.com/calegis/rsc-1985-c-c-46-en
https://scc-csc.lexum.com/scc-csc/scc-csc/en/830/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
https://www.canlii.org/en/on/onca/doc/1988/1988canlii199/1988canlii199.pdf
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dealing with serious procedural issues, Courts can infer prejudice, without the need for the 

accused to demonstrate that he was prejudiced.67 

  

141. The Respondent agrees with the law as outlined in paragraph 88 of the Appellant’s 

factum. However, the Respondent adds that it is not necessary for the accused to demonstrate 

that a different outcome would have been obtained at trial had the error not occurred to 

demonstrate that he was prejudiced.   

 

142. The Respondent also notes that in the case at bar, the Appellant is not alleging that the 

case was overwhelming against the accused. The case against the accused was circumstantial. 

Therefore, it cannot be said that a differently constituted jury would always come to the same 

conclusion.  

a. Impairment of a statutory right creates prejudice 

143. The Respondent however disagrees with the Appellant’s submission that the “denial of a 

statutory right is not sufficient to constitute prejudice”. The Respondent accepts that a denial of 

statutory right may not always create prejudice however, this does not mean that it will never 

create prejudice. 

 

144. Accepting that the denial of statutory right could create prejudice is entirely consistent 

with this Court’s comments in Khan. In fact, Justice Arbour specifically stated that prejudice can 

be inferred from serious procedural errors.68 In other words, the impairment of a statutory right 

is a serious procedural error and prejudice can be inferred.  

b. An effect on the composition of the jury creates prejudice 

145. When an error affects jury impartiality and the appearance of fairness, the burden will be 

on the Crown to convince that the error was harmless. Given the importance of a fair and 

impartial jury, the burden should be difficult to overcome.  
                                                
67 R v Khan, 2001 SCC 86 at para 16. 
68 R v Khan, 2001 SCC 86 at para 16. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
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146. The removal of peremptory challenges is a significant error. It is obvious that the 

ultimate composition of a jury of an accused who had the benefit of peremptory challenges 

would be entirely different from someone who did not have peremptory challenges. Different 

juries judging the same case with the same evidence will often come to different conclusions.69 

As such, it cannot be said that the removal of peremptory challenges did not impact or prejudice 

the accused. 

 

147. The right of an accused to a jury trial also gives him the right to have a fair and impartial 

trial. This is a constitutional right. The right does not stop there. It is not only the right to a fair 

and impartial trial but it is also the right to the appearance of fairness. When an accused is 

denied a procedure that is in place to ensure impartiality and fairness this will necessarily affect 

the appearance of justice.70 This goes back to a very basic principle that justice has to be seen to 

be done.71 The erroneous removal of the peremptory challenges affects at the very least, the 

appearance of fairness. 

 

148. As the Court of Appeal found, “peremptory challenges permit the direct involvement of 

the accused in the jury selection process. This enhances the confidence of the accused, and 

perhaps the public, in the fairness and transparency of the process.”72 As such, the removal of 

the peremptory challenges affected the appearance of impartiality and fairness. 

 

149. As will be reviewed in the cross-appeal factum, on several occasions during the jury 

selection process, the Respondent requested that a juror be stood aside for grounds of partiality. 

On all occasions except one, the trial judge denied the request. The Respondent had no other 

recourse. His submissions had been made and had been rejected by the trial. The removal of 

peremptory challenges removed all recourse for the Respondent. He was left believing that 

partial jurors had been selected. The appearance of a fair and impartial trial diminished at denial 
                                                
69 R v Craig, 2019 ONSC 6732 at para 54. 
70 R v Swite, 2011 BCCA 54 at para 61. 
71 R v Cloutier, 1988 CanLII 199 (ON CA) at p 32. 
72 R v Chouhan, 2020 ONCA 40 at para 74. 

https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca54/2011bcca54.pdf
https://www.canlii.org/en/on/onca/doc/1988/1988canlii199/1988canlii199.pdf
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.pdf
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of his request. Further, as stated in the cross appeal, peremptory challenges are a mechanism to 

prevent racist jurors from being on a jury. If even one racist juror may have been on a jury, the 

Crown can never satisfy its burden. 

 

4. The Appellant’s claim that broader systemic prejudice may be considered under s. 

686(1)(b)(iv) 

  

150. The Appellant suggests that systemic prejudice should only be considered as part of this 

Court’s residual discretion in determining whether it should cure the error. The Appellant further 

contends that this Court should only decline to apply the proviso when the prejudice is “too 

great”. The Respondent respectfully submits that this approach is completely flawed. This goes 

against this Court’s own findings in Khan. The question is not whether the prejudice is “too 

great” but rather whether there was prejudice at all. This Court has held that when dealing with 

serious procedural errors, in some cases, prejudice will be inferred and the burden will be on the 

Crown to rebut the prejudice. In cases of prejudice against the administration of justice, it will be 

a higher burden to overcome. This is completely contrary to the Appellant’s argument. The 

Respondent submits that this Court should follow their own guiding principles in Khan.73 

 

151. Further, there would be no significant prejudice by ordering a new trial. The case was 

circumstantial. The Respondent testified and denied the allegations. This case concluded in less 

than four weeks. Ordering a new trial should be the only option to consider. The fact that a new 

trial will cost money should not be weighed against the fairness of a trial.74 Crowns in Ontario 

chose a risky litigation strategy by taking the position that the legislation applied retrospectively. 

They knew that if the trial judge accepted their position and was wrong, the matter could come 

back before the Courts. They were prepared to take that risk. Further, the fact that this error was 

made several times and many accused were deprived of their right to peremptory challenges 

does not somehow lessen the prejudice to the administration of justice arising from the mistake. 

The fact that an error is systemic rather than a one-off makes it more, not less serious. The main 

                                                
73 R v Khan, 2001 SCC 86 at para 16. 
74 R v Find, 2001 SCC 32 at para 28. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1868/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1928/1/document.do
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argument brought forward by the Appellant is that a new trial should not be ordered when “there 

is no realistic possibility that a new trial would produce a different verdict.”75 The removal of 

peremptory challenges is not simply a procedural error. It manifestly changed the composition of 

the jury. Courts have seen that different juries presented with the same case and the same 

evidence can come to different conclusion.76 There is a real possibility that another jury would 

arrive at a different decision on the Respondent’s case. 

  

152. Lastly, the Respondent submits that when an accused is denied his right to a process that 

is in place to ensure fairness and impartiality, the prejudice to the administration of justice is 

evident. 

 

5. The appeal should be dismissed  

 

153. It is the Respondent’s respectful submission that the Crown appeal should be dismissed.  

 

154. First, the Court of Appeal made no error by finding that the abolition to the peremptory 

challenges applied prospectively only. The removal of peremptory challenges affect substantive 

rights of the accused and therefore, the Court was correct in concluding that the amendments 

apply prospectively. 

 

155. Second, the curative proviso under s. 686(1)(b)(iv) should not be applied in this matter. 

The Respondent submits that the Court was never properly constituted as a result of the new 

legislation being followed as opposed to the proper Criminal Code provisions. Since the Court 

was never properly constituted, the curative proviso cannot apply. As a result of this serious 

error, this Court should infer prejudice. Further, the Respondent was clearly prejudiced by the 

abolition of the peremptory challenges. The Respondent obtained a different jury than he would 

have had he had the availability of peremptory challenges. It cannot be said that two different 

                                                
75 R v Jolivet, 2000 SCC 29 at para 46. 
76 See e.g. Husbands, where the jury returned a different verdict at the retrial: R v Husbands, 
2017 ONCA 607, leave to appeal ref’d 2018 CanLII 4677 (SCC) at para 1 and 5; R v Husbands, 
2019 ONSC 6824 at para 42. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1792/1/document.do
https://www.canlii.org/en/on/onca/doc/2017/2017onca607/2017onca607.html
https://www.canlii.org/en/ca/scc-l/doc/2018/2018canlii4677/2018canlii4677.pdf
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc6824/2019onsc6824.pdf


juries would arrive at the same conclusion. In addition, the removal of the peremptory challenges

affected both, at a minimum, the appearance of jury impartiality of the jury and trial fairness. As

a result, the curative proviso also fails the second prerequisite and cannot apply in these

circumstances. Lastly, even if this Court finds that the Respondent was not prejudiced, this Court

should find that the administration of justice was prejudiced by the error.

156. Third, there is no support for the suggestion that a new trial would harm the public's

confidence in the administration of justice. To the contrary, the confidence of the public would

be imdermined if a new trial was not ordered given the seriousness of the errors and prejudiced

suffered by the Respondent.

157. In sum, this appeal should be dismissed.

PART IV: SUBMISSIONS ON COST

158. The Respondent agrees with the Appellants and submits that no costs should be awarded.

PART V: ORDERS SOUGHT

159. The Respondent respectfully submits that this Honourable Court should concur with the

Court of Appeal's judgment and dismiss this appeal.

ALL 0 WHICH IS RESPECTFULLY SUBMITTED BY:

Dirk erstine

Counsel for the Respondent

DATED at Toronto, this 1st day of September 2020.

^ o^J
Tania Bariteau

Counsel for the Respondent
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03File No. 39062 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
 
B E T W E E N : 

HER MAJESTY THE QUEEN 
Appellant 

(Respondent) 
-and- 

 
PARDEEP SIGH CHOUHAN 
 Respondent 

(Appellant) 
 
 

APPELLANT’S FACTUM ON CROSS-APPEAL 
 
 

PART I: STATEMENT OF FACTS 

 

1. For hundreds of years juries have been picked with the accused and the Crown having a 

direct and deciding voice in the composition of the jury. In an unbroken line of pedigree from the 

Magna Carta77, up to September 2019, the accused had a limited veto right on who would not be 

on his jury. This ability is fundamental to an accused feeling that they have received a fair trial. 

Racialized accused are rightfully sceptical that not all Canadians fairly decide their case. They, 

through their counsel, used the peremptory challenge as a tool to obtain what they perceive to be 

an impartial jury.  

 

2. Into this longstanding tradition came a reactive law to ban peremptory challenges and to 

have all jurors chosen only by the presiding judge. No longer would the jury be chosen by crown 

and defence. All decisions pertaining to the jury selection would be made by the state incarnate 

in the trial judge.  The balance of power in the selection of the jury shifted radically. The ability 

of racialized Canadians to help shape the composition of juries was lost. These provisions are 

unconstitutional. 

                                                
77 The Magna Carta and the history of the jury is discussed further in the Factum of the 
Respondent on the Crown’s appeal at paragraphs 15 to 36.  
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3. On September 19, 2019, Bill C-75 came into force.78 It introduced two historic 

amendments to the jury selection process in Canada. First, it eliminated peremptory challenges 

for both parties. Second, it empowered trial judges to determine challenges for cause, a role 

previously performed by lay triers. The challenge for cause amendments are not directly in issue 

in this appeal.  

 

4. The appellant on the cross-appeal, Pardeep Singh Chouhan, was convicted of the first-

degree murder of Maninder Sandhu on October 24, 2019. On the day he was set to select the jury 

in his trial, the amendments from Bill C-75, which included the abolishment of the peremptory 

challenge, came into force. 

 

5. At the trial level, during the pre-trial motion on the constitutionality of Bill C-75, the 

defence called two experienced defence lawyers, Liam O’Connor and David Bayliss, to testify 

about the peremptory challenge and how it is used in the jury selection process. Their testimony 

remained unchallenged by the Crown. This was the only evidence presented on the constitutional 

challenge both at the trial and appeal level. 

 

A. Evidence Presented at Trial Level 

 

6. The Appellant’s trial was set to begin on September 16, 2019. It was not until late August 

of 2019 that the Appellant found out that the jury selection was scheduled for September 19, 

2019, the same day Bill C-75 came into effect.  

 

7. On September 16, 2019, the Appellant brought a constitutional challenge. The Appellant 

argued that the repeal of peremptory challenges and the elimination of the role of lay triers in 

deciding the challenge for cause infringed sections 11(d), 11(f), and 7 of the Charter. The 

Appellant called evidence to support this through the testimony of two experienced counsel.  

                                                
78 An Act to amend the Code, the Youth Criminal Justice Act and other Acts and 
to make consequential amendments to other Acts, SC 2019, c 25, s 269 (“Bill C-75”). 

https://www.canlii.org/en/ca/laws/astat/sc-2019-c-25/latest/sc-2019-c-25.html?resultIndex=1
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The Testimony of Liam O’Connor 

8. Mr. O’Connor testified that approximately 60% of his clients are racialized79. As a result 

of his client’s past experiences with the criminal justice system, they do not always feel they will 

get a fair trial. The trial judge agreed with Mr. O’Connor that many clients believe the judge is 

an arm of the state80. In addition, potential jurors appear to have a pre-determined notion about 

the client81. The client will sense this, but often does not have the ability to articulate their 

feelings about a potential juror clearly.82  

 

9. Mr. O’Connor described the personal moment when the juror looks upon the accused and 

the accused looks upon the juror. The accused and potential juror have a connection when they 

look upon each other, which counsel or the judge will not understand.83 Mr. O’Connor explained 

that both sides have a reaction that influences their decision. Accused persons are better at 

gauging people’s prejudice against them. He admitted that as a privileged white male, he is not 

as sensitive to first impressions of a potential juror because he has not experienced the 

prejudicial treatment his client’s have dealt with throughout their entire life.  

 

10. Mr. O’Connor explained that an accused who is racialized or marginalized in some way 

would like to see somebody on the jury who looks like them. He made it clear that he has never 

used peremptory challenges to select a racist jury panel, only to get racialized individuals on the 

jury when the jury is mainly white.84  

 

                                                
79 Trial Transcript of R v Chouhan, September 16, 2019, p 15 [see Appellant’s Record, Part III, 
Tab 9, p 169]. 
80 Trial Transcript of R v Chouhan, September 16, 2019, p 18 and 23 [see Appellant’s Record, 
Part III, Tab 9, p 172 and 177]. 
81 Trial Transcript of R v Chouhan, September 16, 2019, p 15-16 [see Appellant’s Record, Part 
III, Tab 9, p 169 and 170].  
82 Trial Transcript of R. v Chouhan, September 16, 2019, p 18-19 [see Appellant’s Record, Part 
III, Tab 9, p 172 to 173]. 
83 Trial Transcript of R v Chouhan, September 16, 2019, p 26 [see Appellant’s Record, Part III, 
Tab 9, p 180]. 
84 Trial Transcript of R v Chouhan, September 16, 2019, p 21 and 24 [see Appellant’s Record, 
Part III, Tab 9, p 175 and 178]. 
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11. In Mr. O’Connor’s opinion, the client would feel differently about the trial process if the 

right to peremptory challenges were taken away. He opined that the elimination of peremptory 

challenges would affect whether a client would be willing to subject themselves to a trial by 

jury.85  

 

The Testimony of David Bayliss 

12. Mr. Bayliss also testified during the pre-trial motions. His testimony was consistent with 

Mr. O’Connor’s testimony. He agreed that the majority of clients have concerns about the 

fairness of the system because they have dealt with police officers in the past and have had 

negative experiences.86 Mr. Bayliss also believed that his clients have insights he does not have. 

Clients who are involved in who their triers are, tend to be more confident in the fairness of their 

trial, whether they are successful or not.87  

 

13. Mr. Bayliss stated that he would rather challenge a potential juror who the client is 

uncomfortable with even if he disagrees. He explained that discomfort with a juror persists 

throughout the trial and will impact the lawyer-client relationship.88 Mr. Bayliss also attempts to 

select jurors who have some commonality with the client based on community, work or other 

factors; however, it would be a bad strategy to choose a particular racial group through the jury 

selection process.89 He was clear that the intention is not to get rid of white people. It is to get 

some similarly racialized people on the jury.90 

 

                                                
85 Trial Transcript of R v Chouhan, September 16, 2019, p 19-20 [see Appellant’s Record, Part 
III, Tab 9, p 173-174]. 
86 Trial Transcript of R v Chouhan, September 16, 2019, p 35-37 [see Appellant’s Record, Part 
III, Tab 9, p 189-191]. 
87 Trial Transcript of R v Chouhan, September 16, 2019, p 38-40 [see Appellant’s Record, Part 
III, Tab 9, p 192 to 194]. 
88 Trial Transcript of R v Chouhan, September 16, 2019, p 40-41 [see Appellant’s Record, Part 
III, Tab 9, p 194-195]. 
89 Trial Transcript of R v Chouhan, September 16, 2019, p 41-42 [see Appellant’s Record, Part 
III, Tab 9, p 195-196]. 
90 Trial Transcript of R v Chouhan, September 16, 2019, p 44-46 [see Appellant’s Record, Part 
III, Tab 9, p 198 to 200]. 
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14. Similarly, to Mr. O’Connor, Mr. Bayliss focused on the moment when the accused looks 

at the juror and the juror looks at the accused. He explained that judges do not have the same 

vantage point as counsel or the accused.91 Mr. Bayliss agreed with Mr. O’Connor that racialized 

clients know what they are looking at when they see prejudice because they are attuned to racist 

cues that he will not be.92  

 

15. This evidence was the only evidence presented on this motion and remained 

unchallenged. 

 

B. The Jury Selection Procedure Followed at Trial Level 

 

16. On three occasions during the challenge for cause questioning, defence counsel, on behalf 

of the Appellant expressed the Appellant’s concern that a potential juror was prejudiced against 

him. On each of those occasions, The trial judge advised that the Appellant’s subjective belief 

was not enough to stand aside those potential jurors.  

 

17. A slightly different scenario played out when defence counsel challenged a potential juror 

on the basis that Mr. Chouhan felt a potential juror made a gesture at him while she was standing 

in line by adjusting her glasses with the middle finger. The trial judge erred on the side of 

caution and stood aside the potential juror based on the representation made by Mr. Chouhan93. 

 

18. Ultimately, 12 jurors and 2 alternate jurors were selected after two groups of potential 

jurors were reviewed. With the exception of the one juror mentioned above, no juror were stood 

aside or excused for any reason other than for reasonable hardship. 

 
                                                
91 Trial Transcript of R v Chouhan, September 16, 2019, p 42-43 [see Appellant’s Record, Part 
III, Tab 9, p 196 to 197]. 
92 Trial Transcript of R v Chouhan, September 16, 2019, p 43 [see Appellant’s Record, Part III, 
Tab 9, p 197].  
93 Trial Transcript of R v Chouhan, October 3, 2019, p 76 [see Appellant’s Record, Part III, Tab 
9, p 311]. 
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C. The Legislative Amendments 

 

19. Bill C-75 introduced a number of significant changes to the jury selection process. The 

more significant, and the only change being dealt with in this appeal, is the elimination of 

peremptory challenges. The peremptory challenges were previously contained in section 634 of 

the Criminal Code. This section was replaced by section 633 of the Criminal Code. This section 

now amended the power of trial judges to stand aside jurors “for reasons of personal hardship, 

maintaining public confidence in the administration of justice or any other reasonable cause”.  

 

D. Summary of Court of Appeal’s Decision on the Constitutionality of the 

Amendments 

 

20. Notice of Appeal was filed by the Appellant on October 29, 2019. The Appellant 

appealed his conviction solely on the basis of Justice McMahon’s ruling respecting the jury 

selection process. The appeal was heard by the Court of Appeal for Ontario on December 19, 

2019, eight weeks after the conviction. 

 

21. On January 23, 2020, the Court of Appeal for Ontario affirmed Justice McMahon’s 

finding that the legislative amendments were constitutional. The Court concluded that the 

elimination of peremptory challenges did not infringe sections 11(d) and 11(f) of the Charter, in 

that the prevailing statutory system of safeguards in jury selection continued to ensure a fair trial 

by an impartial jury. Similarly, the Court found that the substitution of the presiding judge as the 

trier of the challenge for cause did not compromise the independence or impartiality of the jury. 

Finally, the Court dismissed the section 7 Charter challenge and stated that the Appellant had 

failed to establish that the legislative amendments caused a deprivation of liberty or security of 

the person.  

 

22. In finding that the argument on s. 11(d) of the Charter did not succeed, the Court relied 

on the following main points94: 

                                                
94 R v Chouhan, 2020 ONCA 4 at paras 85-98.  

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
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a. Although a fair hearing by an impartial jury is the constitutional requirement, it does 

not guarantee a particular process that would be advantageous to an accused; 
b. The focus is on the jury selection process as a whole that must be constitutionally 

sound; 
c. Peremptory challenges are not essential to obtain an impartial jury; 
d. There is no evidence that peremptory challenges are more likely to exclude partial than 

impartial jurors; and 
e. The standard applied to determine impartiality is an objective standard and there needs 

to be cogent evidence to rebut the presumption of juror impartiality. 
 

23. The Court of Appeal also found that the argument under section 11(f) of the Charter 

failed. The Court was of the view that this argument was unsuccessful for three main reasons95: 
a. Given that the main issue with the abolition of peremptory challenges was the impact 

that it may have on the impartiality of the jury, which is governed by section 11(d) of 

the Charter, the Court found that absent an infringement on s. 11(d), there could be no 

infringement on section 11(f); 
b. The obligation of the representativeness of the jury relates to the process of the jury 

roll and not the jury selection process of the ultimate composition of the jury; and, 
c. Even with the abolition of the peremptory challenges, there is no infringement on s. 

11(f) as it still guarantees a trial by jury. 
 

24. The Court of Appeal concluded that the amendment abolishing peremptory challenges 

did not apply retrospectively to all pending cases. The Court held that this amendment negatively 

affected the accused person’s statutory right to trial by jury as it existed in the prior legislation 

and was thereby substantive in nature. Thus, the amendment should not have applied to the jury 

selection in this case, or in any other case where the accused had acquired a vested right to trial 

by jury before September 19, 2019. The court ordered a new trial. 

 

                                                
95 R v Chouhan, 2020 ONCA 4 at paras 107-110.  

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
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25. The amendments to the challenge for cause section that substitutes lay triers for the trial 

judge was found to be purely procedural. As a result, this change applied as of September 19, 

2019, to all pending cases including the present one, regardless of whether the accused person 

had a vested right to a jury trial prior to that date. 

 

PART II: QUESTION IN ISSUE 

 

26. The Appellant on the cross-appeal submits that the following questions are in issue: 

 

a. Did the Court of Appeal err in finding that the abolition of the peremptory 

challenges does not infringe on section 11(d) and 11(f) of the Charter? 

 

b. If this Court finds that the abolition of the peremptory challenges violates section 

11(d) and 11(f) of the Charter, can the new legislation be saved under section 1 of 

the Charter?  

 

PART III: STATEMENT OF ARGUMENT 

 

A. The Court of Appeal Erred in Concluding that Section 11(d) of the Charter was not 

Infringed 

 

1. Overview: The Assessment of the Section 11(d) Charter Breach by the Court of 

Appeal 

27. The Court of Appeal agreed with the trial judge that the abolishment of peremptory 

challenges does not violate section 11 (d) of the Charter and is constitutional. They rejected the 

Appellant’s argument that the fair hearing and impartial tribunal components of section 11 (d) of 

the Charter were infringed. The safeguards still present in the jury selection process were 

deemed sufficient to ensure fairness; therefore, peremptory challenges were not essential. At the 
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end of their analysis, the objective test was applied and inevitably resulted with the reasonable 

person finding the jury to be impartial without peremptory challenges.96   

 

28. The Appellant respectfully submits that the Court of Appeal assessed whether section 

11(d) of the Charter was breached in a flawed manner. The perspective of a racialized accused 

person must be a relevant consideration. Applying the objective test, the Court should have 

determined that peremptory challenges are essential to a reasonable person believing a jury 

would decide a case fairly. The accused’s participation in the selection of the jury, exclusive to 

peremptory challenges, is necessary to guarantee both the existence and appearance of jury 

impartiality and trial fairness. Since the reasonable person would have to conclude that a jury 

would be partial without peremptory challenges, knowing the safeguards still in place, the 

abolishment of peremptory challenges would be unconstitutional and infringe section 11 (d) of 

the Charter.  

 

2. The Constitutionality of the Jury Selection Process as a Whole 

29. Section 11 (d) of the Charter requires a “prevailing system of jury selection, consisting of 

the sum of its various components, that results in a fair trial”. The Court of Appeal concluded 

that “what remains after the abolition of peremptory challenges does so”. The Appellant was 

criticized for what was considered to be an exclusive focus on peremptory challenges and not the 

jury selection process as a whole.97	

	

30.  The Appellant contends that the unconstitutionality of the repeal of section 634 of the 

Code has always been discussed in the context of the entire jury selection process. The Appellant 

clearly argued on appeal that the procedural safeguards that are still included in the jury selection 

process are not sufficient on their own, without peremptory challenges, to meet the constitutional 

standard protected by section 11 (d) of the Charter. The Court of Appeal found that the various 

                                                
96 R v Chouhan, 2020 ONCA 4 at paras 75-84.  
97 R v Chouhan, 2020 ONCA 4 at paras 85-86. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
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mechanism that were listed by the trial judge were able to protect against juror bias and ensure 

the impartiality of the jury.98 	

 

31. The Court of Appeal reviewed the following safeguards still present in the jury selection 

process to conclude the juror impartiality was sufficiently protected: the challenge for cause; the 

trial judge’s discretion to excuse potential jurors; the trial judge’s discretion to stand aside jurors; 

and representativeness. 99 The Appellant maintains that each of these safeguards are separate and 

distinct from the unique role peremptory challenges play in the jury selection process. No 

safeguard involves the participation by the accused in the composition of the jury. The ability of 

an accused to remove a potential juror is critical to the existence and appearance of jury 

impartiality and trial fairness for both the accused and society. 	

 

31. The challenge for cause is insufficient in and of itself to filter out the real and perceived 

prejudice. The challenge for cause as it is practiced in most of Canada consists of asking a 

question and generally getting a one word answer. Whether it be the stigma of being labelled a 

racist or the unawareness of their subconscious bias, the reality is that simply asking a person if 

race would impact how they would decide the case is not a sufficient way to detect bias and the 

likelihood of discrimination. Also, racialized people are better at detecting racism than the trial 

judge, who is often white. Finally, in terms of the appearance of fairness, asking the trial judge to 

decide whether a potential juror should be removed is not the same as making the decision 

without needing any justification. 

 

32. The remaining safeguards are also incomparable to peremptory challenges in obvious 

ways. Under section 632 (c) of the Code, the trial judge’s discretion to excuse requires the 

prospective juror to come forward on their own violation. As with the challenge for cause and 

section 631 (3) of the Code, the accused does not make the decision. The power is in the hands 

of the trial judge, seen as an arm of the state. Section 631 (1) of the Code does not have clear 

boundaries, which will result in inequality and unfairness. Representativeness, as well as 

                                                
98 R v Chouhan, 2020 ONCA 4 at paras 66-74.  
99 R v Chouhan, 2020 ONCA 4 at paras 66-74. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
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randomness, only seeks to guarantee that the jury panel will be like Canada. Canada has racist 

people in it. An average jury panel will have racist people in it. 

 

3. Peremptory Challenges are Essential to Ensure an Impartial Jury  

33. The Court of Appeal recognized “an accused may lack sufficient information to bring a 

challenge for cause yet encounter a prospective juror whom they may feel is unsuitable to be a 

member of the trial jury”. They accepted that “…peremptory challenges permit the direct 

involvement of the accused in the jury selection process. This enhances the confidence of the 

accused, and perhaps the public, in the fairness and transparency of the process”. Yet they found 

that the peremptory challenges are not an effective tool to eliminate biased jurors because they 

are exercised arbitrarily.100 They concluded that peremptory challenges are not essential to 

ensure an impartial jury because peremptory challenges are exercised for subjective and “often 

stereotypical reasons”. Racial prejudice does not “elevate” peremptory challenges to the level of 

a constitutional guaranteed right because peremptory challenges are “structurally” incapable of 

solving real or perceived racial bias.101 	

  

34. The Appellant submits that the Court of Appeal erred by conflating subjectivity with 

arbitrariness. There is no evidence to suggest the subjective decision to peremptorily challenge a 

juror is based on stereotypes and that peremptory challenges do not address perceived racial bias. 

The Court of Appeal failed to address the appearance of impartiality and trial fairness in the jury 

selection process. They seemed to believe that because there was no evidence to suggest 

peremptory challenges would effectively eliminate jury bias, they have no value. It is important 

to note that the only evidence presented at trial and available on appeal was the testimony of two 

experienced defence counsel, who both attested to the value of peremptory challenges to the 

appearance and actuality of jury impartiality and a fair trial. 	

 

35. The Court of Appeal recognized that in Bain, this Honourable Court held that the 

availability of stand bys created an imbalance in the Crown’s ability to shape the composition of 

                                                
100 R v Chouhan, 2020 ONCA 4 at paras 51-52, 57-59.  
101 R v Chouhan, 2020 ONCA 4 at paras 87-89.  

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?resultIndex=2
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the jury. This undermined the appearance of a fair trial: “…it is not necessary to find that juries 

are actually partial before an infringement of the Charter is found. The informed observer's 

perception that the system of selecting jurors impairs impartiality is sufficient”.  102  

 

36. The importance of the peremptory challenge “lies in the fact that justice must be seen to 

be done.” The peremptory challenge is one tool that gives the accused minimal control over the 

make up of the jury, allowing them to eliminate a person for whatever reason. The ability to 

participate in the jury selection process is what results in the belief that the jury is impartial and 

can decide a case fairly by both accused persons and members of society.103 	

  

37. In Gayle, the Court of Appeal recognized that peremptory challenges are an important 

part of the jury section process because they require no justification or explanation. The 

peremptory challenge fosters confidence in the jury trial process because the “lingering doubt 

about the juror’s partiality would taint the perception of a fair trial”. Sharpe J.A. went on quote 

Blackstone:	

As every one must be sensible what sudden impressions and unaccountable prejudices we 
are apt to conceive upon the bare looks and gestures of another, and how necessary it is 
that a prisoner (when put to defend his life), should have a good opinion of his jury, the 
want of which might totally disconcert him, the law wills not that he should be tried by 
any one man against whom he has conceived a prejudice, even without being able to 
assign a reason for such his dislike.104 

  

38. In Yumnu, Watt J.A. echoed Sharpe J.A. when he succinctly stated “the availability of 

peremptory challenges fosters confidence in the adjudicative fairness of the criminal jury trial”. 

Justice Goodman in King quoted this Honourable Court in Cloutier for the proposition that the 

fact  that  a  juror  is objectively impartial does not mean that he is believed to be impartial by the 

accused or the prosecution. This is the reason for the peremptory challenge – an accused person 

should not be tried by a person whom they believe to be prejudiced.105	

	

                                                
102 R v Bain, [1992] 1 SCR 91 at pp 147-148 and 156.   
103 R v King, 2019 ONSC 6386 at para 107. 
104 R v Gayle, 2001 CanLII 4447 (ON CA) at para 59. 
105 R v Yumnu, 2010 ONCA 637 at para 124; R v King, 2019 ONSC 6386 at paras 111 and 112. 

https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc6386/2019onsc6386.html?autocompleteStr=%222019 ONSC 6386.%22&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2001/2001canlii4447/2001canlii4447.html?autocompleteStr=r v gayle&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2010/2010onca637/2010onca637.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc6386/2019onsc6386.html?autocompleteStr=%222019 ONSC 6386.%22&autocompletePos=1
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39. Peremptory challenges play an important role in upholding the public’s confidence in the 

administration of justice by enhancing the appearance of a fair trial. The exercise of a 

peremptory challenge to exclude a potential juror is critical to the existence and appearance of 

juror impartiality. Racial prejudice does not elevate peremptory challenges to the level of 

constitutional guarantee, but it is a part of an accused person’s lived experience and is part of the 

context in which a peremptory challenge is made. The need for juror impartiality and trial 

fairness is greatly impacted by the reality that racial prejudice exits in society, as well as in the 

courtroom. Peremptory challenges are “structurally capable” of solving real and perceived racial 

bias in the jury selection process.  	

	

40. Racialized people are highly sensitive to those who would discriminate against them. In 

our society, racist people may not wear this fact on their shirt or express it with an overt gesture. 

They may in fact deny it if asked. When they come to look upon the accused or even before 

when they are in line waiting to be questioned, they may have by their demeanor or affect shown 

a disdain or an attitude toward the accused. This perception is real. It is deeply felt. It is may well 

be correct. It is however difficult to put into words which will satisfy a judge with a very 

different lived reality. In conjunction with the fact that clients are not necessarily educated or 

articulate, asking them to reproduce with precision an honestly formed impression is to ask too 

much. 

 

4. The Objective Test and the Presumption of Juror Impartiality  

41. The Court of Appeal made it clear that they must answer the question: whether a 

reasonable person, fully informed of the circumstances and relevant considerations, viewing the 

matter realistically and practically and having thought it through, would conclude that the jury 

was not impartial. The test is applied with the presumption that all jurors are impartial. It is only 

rebuttable by cogent evidence, not speculation. The Court of Appeal held that the application of 

the objective test does not depend on the subjective views of the accused. 106 The Appellant 

contends that the objective test should still consider the position of an accused person because 

they are a participant in the jury selection process and a party to the proceedings. It must also 

                                                
106 R v Chouhan, 2020 ONCA 4 at paras 91-92.  
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take into account the existence of racism in Canadian society and the lived experience of 

racialized Canadians.	

  

42. The Court of Appeal agreed that “the fully informed person must appreciate the existence 

of racism in society”. They accepted that being fully informed of the circumstances and the 

relevant considerations includes that: “A court must be cognizant of the well-established and 

undisputed fact that racial prejudice can lead to a risk of empanelling prejudiced jurors who will 

not give a racialized accused a fair trial”. Notwithstanding this, the Court of Appeal then 

concluded that the objective test is not rebutted by the existence of racism in society as a whole 

or by the fact that a non-white accused person is entitled to challenge potential jurors for cause. 

The existence of racism seems to be accepted without anecdotal or statistical evidence on the 

record, it just is simply not enough to rebut the presumption of juror impartiality. 107 	

  

43. Since the Court of Appeal found that the presumption of jury impartiality was not 

rebutted, it automatically resulted in the finding that the objective test was not met. They went on 

to conclude that because potential jurors are presumed to be impartial, which is not rebutted by 

the acceptance of racial prejudice, the reasonable person, knowing about the safeguards presently 

in place, would not believe that a jury would decide the case unfairly without peremptory 

challenges.108 	

 

44. The Appellant maintains that the presumption of jury impartiality is rebutted in the case 

of racialized accused persons. The criminal justice system has advanced to the point where a 

realistic potential that some jurors will not function impartially no longer needs to be 

demonstrated in the case of racialized accused. Moreover, the accused and society would 

perceive a jury as partial because of widespread racism. In Bain, Stevenson J., quoted Justice Le 

Dain in Valente v The Queen: “It is, therefore, important that a tribunal should be perceived as 

independent, as well as impartial, and that the test for independence should include that 

                                                
107 R v Chouhan, 2020 ONCA 4 at paras 64-65, 91-92.  
108 R v Chouhan, 2020 ONCA 4 at paras 91-92.  

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?resultIndex=2&searchUrlHash=AAAAAQAKc3ViamVjdGl2ZQAAAAAB&offset=8040
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perception”.109 In Dowholis, this Honourable Court definitively stated that, “in order to maintain 

public confidence in the administration of justice, the appearance of judicial impartiality is as 

important as the reality”. Citing Wewaykum, he explained that the relevant inquiry is not whether 

there was in fact conscious or unconscious bias, but whether a reasonable person properly 

informed would apprehend that there was.110	

 

45. In light of this acceptance of widespread prejudice against racialized individuals, 

potential jury members cannot be seen as presumptively impartial. They are a representative 

sample of a society infected with racism. A reasonable person would understand the unique role 

peremptory challenges play in preserving the appearance of jury impartiality and trial fairness. 

They would recognize that a racialized accused would be better at identifying racial prejudice 

than the trial judge, who is often white. They would also realize that a racialized person must 

believe the jury to be impartial and that belief is dependent on their participation in the selection 

of the jury. Knowing the safeguards still in place, the reasonable person would conclude that a 

jury picked without peremptory challenges may not decide a case fairly. They would also 

conclude that such a trial would be perceived by the accused as unfair.	

	

5. Peremptory Challenges are Essential to Ensuring the Jury Selection Process is 

Constitutional 

46. The Appellant is aware that the accused is not entitled to a particular racial or ethnic 

composition of the jury.111 That is to say they are not entitled to have a specific racial result at 

the end of jury selection. They are guaranteed a fair process. Part of a fair process is one where 

they can remove people who they believe to be unwilling to give them a fair trial. It is also 

completely legitimate for them to wish to have some persons on the jury who reflect their lived 

reality. There are a number of structural factors which exclude many racialized people from 

being on jury rolls. The requirement for citizenship, the need for adequate English, and socio-

economic issues lead to many potential jurors excused for hardship, hindering the achievement 

                                                
109 R v Bain, [1992] 1 SCR 91 at p 147.  
110 R v Dowholis, 2016 ONCA 801 at para 21. 
111 R v Chouhan, 2020 ONCA 4 at paras 74 and 94.  
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https://www.canlii.org/en/on/onca/doc/2016/2016onca801/2016onca801.html?resultIndex=1
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of a truly representative jury. Peremptory challenges can push in the other direction and permit a 

racialized accused to have some ability to see faces like hers on the jury. 	

	

47. While the test is objective, the position of a racialized accused person and their 

perceptive of the jury selection process must be a relevant consideration. The appearance of 

fairness from a racialized accused person’s perspective generally, as well as the appearance of 

fairness from a societal lens must factor into the analysis.  	

	

48. Peremptory challenges are also essential to ensuring the constitutionality of the jury 

selection process because they maintain the appearance of fairness for the accused and society. It 

is the only safeguard in the jury selection process that the accused controls. They are able to 

remove potential jurors that they perceive to be bias against them, giving them confidence that 

they are going to be tried fairly.  This quality is not replicated by any other safeguard reviewed 

by the Court of Appeal.	

 

B. The Elimination of Peremptory Challenges Infringes Section 11 (f) of the Charter 

 

49. The Court of Appeal relied exclusive on Kokopenace to find that section 11 (f) of the 

Charter was not violated by the removal of peremptory challenges. The Appellant respectfully 

submits that representativeness is only one component of section 11 (f) of the Charter. The Court 

of Appeal further erred by reasoning that in the absence of an infringement of section 11 (d) of 

the Charter, there can be no infringement of section 11 (f) of the Charter.112 Impartiality is a 

separate factor of the “benefit of trial by jury”. The analysis of impartiality under section 11 (f) 

of the Charter considers the subjective beliefs of the accused unlike section 11 (d) of the 

Charter.113 Due to the fact that there is little jurisprudence on section 11 (f) of the Charter, there 

are potentially other factors relevant to the “benefit of trial by jury” that have not been addressed. 

 

                                                
112 R v Chouhan, 2020 ONCA 4 at paras 107-110.  
113 R v Turpin, [1989] 1 SCR 1296 at pp 1313-1314.  

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii98/1989canlii98.pdf
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=r v chouhan&autocompletePos=2&searchUrlHash=AAAAAQALZW1wYW5lbGxpbmcAAAAAAQ&offset=0


   
 

59 
 

50. A trial judge is in a position to give a fair verdict at a trial. The “benefit of trial by jury” 

cannot be greater knowledge, better application of the law or a more accurate view of the facts. 

Fundamentally, the benefit of trial by jury is a trial which is substantially independent of state 

control. The decision is made by the community, not the state. Without peremptory challenges, 

in order to remove a potential juror, the accused, who is often racialized, must justify the excusal 

to a trial judge, who is often seen as an arm of the state. The lack of participation by the accused 

in the trial process, impacts their subjective belief in an impartial jury and a fair trial, preventing 

the “benefit of a jury trial” guaranteed by section 11 (f) of the Charter from being perceived by 

the accused.  

 

51. Further, as 11(f) explicitly considers the perception of the accused, it incorporates a 

broader guarantee that the accused will feel that justice has been done in her case. As outlined 

earlier, the racialized accused in particular must feel that their trial is fair. A mechanism to 

enable her to excuse persons who she honestly believes are prejudiced, and enables her to try and 

empanel some persons who would understand her lived reality, is necessary for her to feel that 

she is receiving a fair trial. 

 

1. The Principles Outlined in Kokopenace  

52. In Kokopenace, this Honourable court concluded that section 11(f) of the Charter was not 

violated by a jury roll that did not adequately include Aboriginal on-reserve residents.  From the 

outset, the focus of representativeness was confined to the process used to compile the jury 

roll.114 This is not to say that all of 11(f) and its ambit were covered off in that case.  It was not 

a case dealing with jury picking in that way. Kokopenace dealt with a challenge to the 

representatively of the jury panel. This case deals with the independence of the jury from the 

state.  

2. The Benefit of a Jury Trial  

53. Moldaver J. did not find that representativeness was the only consideration under section 

11 (f) of the Charter.115 On the contrary, although it is a central and necessary component, the 

                                                
114 R v Kokopenace, 2015 SCC 28 at paras 40 and 125.  
115 R v Kokopenace, 2015 SCC 28 at paras 55 to 58.  
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impartiality of the jury is a separate requirement also guaranteed by section 11 (f) of the Charter. 

The reasons did not foreclose the possibility of other principles guaranteed by section 11 (f) of 

the Charter. Even if representativeness is achieved through the composition of the jury roll, the 

focus must still be on the adequacy of the jury selection process as a whole and whether the 

accused will receive the “benefit of a jury trial”.  

 

54. The word benefit must be interpreted in a broad and generous manner: “This 

interpretation accords with this Court's intention to interpret Charter rights in a broad and 

generous manner designed to ensure that those protected receive the full benefit of the 

protection…” Whether an accused person should benefit from a jury has to be considered from 

the perspective of the accused because a jury trial is guaranteed in situations where the accused 

person views the jury as a benefit. The benefit can be waived if it is not subjectively 

perceived.116 

 

55. This Honourable Court in Stillman found that a Charter right must be understood "in the 

light of the interests it was meant to protect”. Section 11 (f) of the Charter and the right to a jury 

serves two main purposes: 

First, at the individual level, it protects the accused by giving him or her the benefit of a 
trial by his or her peers. Since the right is held by the accused, this individual dimension 
is of utmost importance. Secondly, at the societal level, it provides a vehicle for public 
education about the criminal justice system and lends the weight of community standards 
to trial verdicts. [Emphasis added].117 

 

3. The Appearance of a Fair Trial  

56. As an essential component of the “benefit of trial by jury”, jury independence and 

impartiality in reality and in appearance must be achieved or section 11 (f) of the Charter is 

violated.  In Harrer, McLachlin J. eloquently stated:  "A fair trial is a trial that appears fair, both 

from the perspective of the accused and the perspective of the community”.118 The perspective of 

the accused was discussed in Cloutier when this Honourable Court quoted from Blackstone 

                                                
116 R v Turpin, [1989] 1 SCR 1296 at pp 1309-1310, 1313-1314.  
117 R v Stillman, 2019 SCC 40 at para 21. 
118 R v Harrer, [1995] SCJ No 81 at para 45; R v King, 2019 ONSC 6386 at paras 169-172.  
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(Commentaries on the Laws of England, Lewis ed., vol. 4, No. 353, at p. 1738) on the two 

reasons which justified the existence of the right to peremptory challenge:  

…1. As every one must be sensible what sudden impressions and unaccountable 
prejudices we are apt to conceive upon the bare looks and gestures of another, and how 
necessary it is that a prisoner (when put to defend his life) should have a good opinion of 
his jury, the want of which might totally disconcert him, the law wills not that he should 
be tried by any one man against whom he has conceived a prejudice, even without being 
able to assign a reason for such his dislike. 2. Because, upon challenges for cause shown, 
if the reasons assigned prove insufficient to set aside the juror, perhaps the bare 
questioning his indifference may sometimes provoke a resentment, to prevent all ill 
consequences from which the prisoner is still at liberty, if he pleases, peremptorily to set 
him aside.119 

 

57. The Law Commissions in Ireland, New Zealand, and Australia have found that 

peremptory challenges and rotating triers contribute to trial fairness through the appearance of 

independence. When considering the importance of peremptory challenges all three law 

commissions considered the accused person’s perception of fairness in the trial process absent 

peremptory challenges. New Zealand, Law Commission, Juries in Criminal.120  

 

58. In Bain, relying on description by Professor Babcock, this Honourable Court explained 

that the use of peremptory challenges “teaches the litigant, and through him the community, that 

the jury is a good and proper mode for deciding matters and that its decision should be followed 

because in a real sense the jury belongs to the litigant”.121 The Court in Turpin also emphasized 

the importance of the accused’s right to receive a jury trial and that right’s connection to the 

appearance of jury trials as fair to the accused and the community: “The jury serves collective or 

social interests in addition to protecting the individual. The jury advances social purposes 

                                                
119 R v Cloutier, [1979] 2 SCR 709 at p 720-721.  
120 New Zealand Law Commission, Juries in Criminal Trials, NZLC R69, (February 2001) at 
para 13: http://www.nzlii.org/nz/other/nzlc/report/R69/R69.pdf; Law Reform Commission, Jury  
Service, LRC CP 61-2010 (March 2010) at pp 150-159, 165-167: 
https://publications.lawreform.ie/Portal/External/en-GB/RecordView/Index/36948; Victorian  
Law Reform Commission, Peremptory Challenges, (August 2020) at paras 3.146 to 3.155: 
https://www.lawreform.vic.gov.au/content/3-peremptory-challenges-and-crown-right-stand-
aside.  
121 R v Bain, [1992] 1 SCR 91 at p 116.   
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primarily by acting as a vehicle of public education and lending the weight of community 

standards to trial verdicts”.122 

 

4. Abolition of Peremptory Challenges Violate Section 11(f) of the Charter 

59. The benefit of a jury trial includes the notion that the verdict is independent of the state. It 

is a community decision. By removing peremptory challenges, the accused’s belief that they are 

being tried by their community, instead of the state, is tarnished. The accused no longer has a 

voice in the jury selection process. The trial judge makes all the remaining decisions. The 

perception of jury impartiality and the corresponding appearance of trial fairness dissolves. The 

principles guaranteed by section 11 (f) of the Charter are infringed.  

 

60. This is all the more apparent in the case of racialized accused who have been granted a 

challenge for cause. Previously, the challenges for cause overwhelmingly resulted in potential 

jurors found acceptable by both the jurors and the accused. Now, the state, incarnate in a white 

judge, will decide this question. Racialized people need to subject themselves to more state 

control over the jury pick than do non-racialized Canadians who do not get to challenge for 

cause. This is paradoxical in the extreme.  

 

61. Finally, as 11(f) explicitly allows for a consideration of the subjective view of the 

accused, it allows for considerations not found as explicitly in 11(d). By any measure, on the 

evidence in this case and the experience of racialized accused facing charges, the ability to 

excuse people believed to be racist, and to try to get some racialized people on the jury, is a 

requirement for a racialized accused to feel that their trial was fair. It is therefore a requirement 

for constitutionality under section 11(f) of the Charter.  

 

C. Section One of the Charter 

 

62. The legislation at a minimum fails the minimal impairment test. More may be said in 

response to any argument developed by the Respondent in the cross appeal. 

                                                
122 R v Turpin, [1989] 1 SCR 1296 at pp 1313-1314. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii98/1989canlii98.pdf


D. Section 52 - Remed

61. A law may be inconsistent with the Charter either because of its purpose or its effect.

WTien a law produces an unconstitutional effect, s. 52(1) of the Constitution Act provides that the

law is of no force or effect to the extent that it is inconsistent with the Charter. This is the

remedy sought in this case. This remedy will not reinstate the previous sections of the Criminal

Code, but peremptory challenges were alive and well at common law centuries prior to the

Criminal Code and can be used in Canada on that basis pending any new legislation from

parliament.

PART IV: SUBMISSIONS ON COST

62. The Appellant on cross-appeal makes no submission on cost.

PART V: ORDERS SOUGHT

63. The appellant on cross-appeal respectfully submits that this Court should find that the

abolition of peremptory challenges violate section 11 (d) and ll(f) of the Charter and cannot be

saved by section 1 of the Charter

ALL 0 WHICH IS RESPECTFULLY SUBMITTED BY:

Dirk Derstine

Counsel for the Respondent

' .ea^j

Tania Bariteau

Counsel for the Respondent

DATED at Toronto, this 1st day of September 2020.
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