
 

File No. 39062 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
B E T W E E N: 
 

HER MAJESTY THE QUEEN 
 

          Appellant 
(Respondent) 

- and – 
 
 

PARDEEP SINGH CHOUHAN 
 

          Respondent 
(Appellant) 

-and- 
 

ATTORNEY GENERAL OF CANADA 
ATTORNEY GENERAL OF MANITOBA 

ATTORNEY GENERAL OF BRITISH COLUMBIA 
ATTORNEY GENERAL OF ALBERTA 

Interveners 
 
 

APPELLANT’S FACTUM 
(Pursuant to R. 42 of the Rules of the Supreme Court of Canada) 

 
 
ANDREEA BAIASU  
MICHAEL PERLIN 
REBECCA LAW 
 
Ministry of the Attorney General  
Crown Law Office – Criminal 
10th Floor, 720 Bay Street  
Toronto, ON M7A 2S9  
Tel: (416) 326-3236  
Fax: (416) 326-4656  
Email: andreea.baiasu@ontario.ca 
            michael.perlin@ontario.ca  
 rebecca.law@ontario.ca 
 
COUNSEL FOR THE APPELLANT  

NADIA EFFENDI  
 
 
 
Borden Ladner Gervais LLP 
100 Queen Street, Suite 1300  
Ottawa, ON K1P 1J9  
Tel: (613) 787-3562 
Fax: (613) 230-8842 
Email: neffendi@blg.com  
 
 
 
 
OTTAWA AGENT FOR THE APPELLANT  
 

 

mailto:andreea.baiasu@ontario.ca


 
 

 

DIRK DERSTINE  
Derstine Penman Criminal Lawyers 
302-559 College Street 
Toronto, ON M6G 1A9100 
Tel: (416) 304-1414 
Fax: (416) 304-1345 
Email: derstine@derstinepenman.com 
             
COUNSEL FOR THE RESPONDENT 
 

MARIE-FRANCE MAJOR 
Supreme Advocacy LLP 
340 Gilmour Street, Suite 100 
Ottawa, Ontario K2P 0R3 
Tel: (613) 695-8855 
Fax: (613) 685-8580 
Email: mfmajor@supremeadvocacy.ca 
 
OTTAWA AGENT FOR THE 
RESPONDENT 
 

JEFFREY JOHNSTON  
 
Department of Justice Canada 
Civil Litigation Section 
50 O’Connor Street, Suite 500 
Ottawa, ON K1A 0H8 
Tell: (613) 608-5913 
Fax: (613) 954-1920 
Email: jeffrey.johnston@justice.gc.ca 
             
COUNSEL FOR THE INTERVENER 
ATTORNEY GENERAL OF CANADA 
 

ROBERT FRATER, Q.C. 
 
Department of Justice Canada 
Civil Litigation Section 
50 O’Connor Street, Suite 500 
Ottawa, ON K1A 0H8 
Tel: (613) 670-6289 
Fax: (613) 954-1920 
Email: robert.frater@justice.gc.ca 
 
OTTAWA AGENT FOR THE 
INTERVENER  
ATTORNEY GENERAL OF CANADA 

CHARLES MURRAY  
 
Department of Justice 
405 Broadway, 5th Floor 
Winnipeg, Manitoba 
R3C 3L6 
Tel: (204) 945-2852 
Fax: (204) 945-1260 
Email: charles.murray@gov.mb.ca 
             
 
COUNSEL FOR THE INTERVENER 
ATTORNEY GENERAL OF MANITOBA 
 
 
 

D. LYNNE WATT 
 
Gowling WLG (Canada) LLP 
160 Elgin Street 
Suite 2600 
Ottawa, Ontario 
K1P 1C3 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email: lynne.watt@gowlingwlg.com 
 
OTTAWA AGENT FOR THE 
INTERVENER  
ATTORNEY GENERAL OF MANITOBA  



 
 

 

LARA VIZSOLYI  
 
Ministry of Justice 
3rd Floor - 940 Blanchard Street 
Victoria, British Columbia 
V8W 3E6 
Tel: (250) 387-0150 
Fax: (250) 387-4262 
Email: lara.vizsolyi@gov.bc.ca 
 
             
COUNSEL FOR THE INTERVENER 
ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
 

ROBERT E. HOUSTON, Q.C. 
 
Gowling WLG (Canada) LLP 
160 Elgin Street 
Suite 2600 
Ottawa, Ontario 
K1P 1C3 
Tel: (613) 783-8817 
Fax: (613) 788-3500 
Email: robert.houston@gowlingwlg.com 
 
OTTAWA AGENT FOR THE 
INTERVENER ATTORNEY GENERAL 
OF BRITISH COLUMBIA  
 

ANDREW BARG 
 
Justice and Solicitor General 
Appeals Unit 
300 Centrium Place, 332-6 Avenue SW 
Calgary, Alberta 
T2P 0B2 
Tel: (403) 297-6005 
Fax: (403) 297-3453 
Email: andrew.barg@gov.ab.ca 
             
COUNSEL FOR THE INTERVENER 
ATTORNEY GENERAL OF ALBERTA 
 
 

D. LYNNE WATT 
 
Gowling WLG (Canada) LLP 
160 Elgin Street 
Suite 2600 
Ottawa, Ontario 
K1P 1C3 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email: lynne.watt@gowlingwlg.com 
 
OTTAWA AGENT FOR THE 
INTERVENER  
ATTORNEY GENERAL OF ALBERTA  

  
 
 



~ i ~ 
 

 

File No. 39062 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
 
B E T W E E N: 
 

HER MAJESTY THE QUEEN 
 

          Appellant 
(Respondent) 

 
- and – 

 
 

PARDEEP SINGH CHOUHAN 
 

          Respondent 
(Appellant) 

 
 

APPELLANT’S FACTUM 
 
 
 

TABLE OF CONTENTS 
PAGE 

 
PART I: STATEMENT OF FACTS............................................................................................... 1 

A. Overview ............................................................................................................................. 1 

1. The repeal of the right to peremptory challenges is a purely procedural change that 
affects no substantive rights and was appropriately applied at the respondent’s trial ............ 2 

2. Even if the respondent was legally entitled to peremptory challenges, the Court 
should restore the conviction, relying on s. 686(1)(b)(iv) of the Criminal Code ................... 2 

B. The legislative amendments ................................................................................................ 3 

C. The decision at trial ............................................................................................................. 3 

D. The decision of the Court of Appeal for Ontario ................................................................ 4 

1. The constitutionality of the abolition of peremptory challenges .................................. 5 

2. The constitutionality of substituting the judge as the trier of the challenge for cause . 6 

3. The application of the amendments to pending cases .................................................. 6 

PART II:  QUESTIONS IN ISSUE ................................................................................................ 8 

PART III:  STATEMENT OF ARGUMENT ................................................................................. 9 



~ ii ~ 
 

 

A. ISSUE 1: The Court of Appeal erred in holding that the repeal of the statutory right to 
peremptory challenges should not apply at the respondent’s trial ............................................ 10 

1. The presumptions governing whether new law applies immediately to pending cases
 10 

a. First, the presumption of the immediate application of procedural law ................. 10 

b. Second, the presumption against retrospective substantive law ............................. 11 

c. Third, the presumption against interference with vested rights .............................. 12 

2. The appropriate test to apply ...................................................................................... 13 

3. The Court of Appeal erred in finding the repeal of peremptory challenges interfered 
with a substantive right ......................................................................................................... 14 

a. The test for whether a new law interferes with substantive rights .......................... 14 

b. The amendments do not interfere with substantive rights ...................................... 15 

4. The jury-selection rights under the former law had not vested .................................. 17 

B. ISSUE 2: If the trial court erred by applying the new jury-selection regime, this Court 
should rely on s. 686(1)(b)(iv) of the Criminal Code to restore the conviction ....................... 21 

1. Section 686(1)(b)(iv) is capable of curing errors in jury selection............................. 21 

a. Khan explains errors in jury selection fall within the ambit of s. 686(1)(b)(iv) ..... 21 

b. No reason for this Court to revisit Khan ................................................................. 22 

c. The contradictory line of authority from Ontario should be overruled .................. 23 

2. The test for whether “the appellant suffered … prejudice” under s. 686(1)(b)(iv) .... 31 

a. The proviso should generally apply where the error did not affect the verdict ...... 31 

b. Impairment of a statutory right is not synonymous with “prejudice” ..................... 32 

c. An effect on the composition of the jury is not synonymous with “prejudice” ...... 32 

3. Broader systemic prejudice may be considered under s. 686(1)(b)(iv) ...................... 34 

a. The limited statutory basis to consider systemic prejudice .................................... 34 

b. The effects of both dismissing the appeal and allowing it are relevant .................. 35 

4. The appeal should be allowed since (i) the error is potentially curable, (ii) the 
respondent suffered no prejudice and (iii) confidence in the administration of justice would 
be harmed more by ordering a new trial than by affirming the conviction .......................... 37 

PART IV:  SUBMISSIONS ON COSTS ..................................................................................... 39 

PART V:  ORDER SOUGHT ...................................................................................................... 39 

PART VI:  AUTHORITIES CITED ............................................................................................. 40 



~ 1 ~ 
 

 

PART I: STATEMENT OF FACTS 

A. Overview 

 New federal legislation regarding in-court jury selection came into force on September 

19, 2019. It (i) eliminated all parties’ peremptory challenges (the unreviewable right to remove a 

prospective juror without giving any reason); and (ii) substituted the trial judge as decision-

maker, instead of two lay persons, where prospective jurors are challenged for cause (i.e. tested 

for their suitability to sit as jurors based on case-specific issues that might lead them to be biased 

as between the Crown and accused). No transitional provisions addressed these amendments.  

 Courts were quickly asked to determine the constitutionality of the new rules and whether 

they would apply in cases already pending before the courts. The trial judge in this case held the 

new rules are constitutional and apply immediately in all cases. He applied them during the 

selection of the jury that later found the respondent guilty of first-degree murder.  

 The Court of Appeal for Ontario ordered a new trial. It agreed that the new rules are 

constitutional1 but held the wrong procedure had been applied at the respondent’s trial: the new 

challenge-for-cause procedure had been appropriately applied; but peremptory challenges should 

have been available, since their repeal interfered with a substantive right that had vested for the 

respondent before the new law came into force. On the state of the law in Ontario, the Crown 

could not seek to uphold the conviction by invoking the procedural curative proviso in s. 

686(1)(b)(iv) of the Criminal Code. The Court of Appeal for Ontario has recently and frequently 

interpreted that section as being incapable of curing any deviation from a mandatory Criminal 

Code procedure relating to the composition of the jury. The Crown advised the Court of Appeal 

that it reserved the right to argue the proviso in the future.2 That issue was a focus on the 

appellant’s application for leave to appeal to this Court. Leave was granted at large.  

 This appeal should be allowed for two reasons. First, the Court of Appeal erred in finding 

the respondent had a vested substantive right to peremptory challenges. Second, even if the jury 

selection was flawed, the jury was impartial, and the trial was fair, so s. 686(1)(b)(iv) applies.  

_______________________ 
 

1 The constitutionality of the repeal of peremptory challenges will be raised on cross-appeal.  
2 Crown’s Factum at the Court of Appeal, Appellant’s Record (“AR”),Vol. 1, Tab 8, at para. 84.  
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1. The repeal of the right to peremptory challenges is a purely procedural change that 
affects no substantive rights and was appropriately applied at the respondent’s trial  

 The amendment is purely procedural, so the presumption of the immediate application of 

procedural law applies. The constitutional right to a fair trial by an impartial jury is upheld by the 

prevailing jury-selection rules. The Court of Appeal did not identify a substantive right impaired 

by this change in procedure. No such residual substantive right is impaired.  

 Even if the amendment affected a substantive right, this Court’s decision in R. v. Puskas 

shows that the respondent could retain the right only if it had vested for him before the new law 

came into force. But for the respondent, the right to exercise a peremptory challenge had not 

vested, since the right to “actually exercise” peremptory challenges was “conditional on future 

events”: his arraignment and plea of not guilty before the jury panel.   

2. Even if the respondent was legally entitled to peremptory challenges, the Court 
should restore the conviction, relying on s. 686(1)(b)(iv) of the Criminal Code 

 Section 686(1)(b)(iv) allows appellate courts to dismiss an appeal where a serious 

procedural irregularity at trial caused a loss of jurisdiction but did not prejudice the accused. The 

section can apply here because (i) it can cure errors in jury selection and (ii) the use of the new 

jury-selection rules did not prejudice the respondent. 

 This Court has already held in R. v. Khan that s. 686(1)(b)(iv) serves a broad, remedial 

purpose. The section is meant to cure serious procedural errors that had been deemed 

jurisdictional and incurable in the time leading up to the section’s enactment. In Khan, Arbour J. 

identified one such error: “irregularities in jury selection” involving the application of incorrect 

procedures. This Court should affirm Khan and reject an Ontario line of authority that has 

departed from Khan, narrowed the application of s. 686(1)(b)(iv), and prevented the section from 

fulfilling its purpose. 

 Khan also explains that the prejudice inquiry under s. 686(1)(b)(iv) considers, like the 

inquiry under s. 686(1)(b)(iii), trial fairness and the safety of the verdict. The jury-selection 

procedures employed at the respondent’s trial caused him no prejudice: he was tried by an 

impartial jury, empanelled using constitutionally valid jury-selection provisions that upheld his 

fundamental rights. Although the Court may decline to apply s. 686(1)(b)(iv) where applying it 
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would harm public confidence in the administration of justice, no appreciable harm would be 

caused by affirming a conviction in spite of a good-faith error on a novel, technical issue of law 

that did not impair the fairness of the proceedings. Ordering a new trial in these circumstances 

would be much more harmful. The conviction should be restored.  

B. The legislative amendments 

 Bill C-75 introduced two major changes in criminal jury selection. First, it eliminated 

peremptory challenges contained in the former s. 634 of the Criminal Code and expanded the 

power of trial judges to stand aside jurors under s. 633:  

269 Sections 633 and 634 of the Act are replaced by the following: 
Stand by 
633 The judge may direct a juror who has been called under subsection 631(3) or (3.1) to 
stand by for reasons of personal hardship, maintaining public confidence in the 
administration of justice or any other reasonable cause. [Emphasis added.] 

Second, it empowered trial judges to decide all challenges for cause, formerly decided by two lay 

triers under s. 640 of the Criminal Code:  

272 Section 640 of the Act is replaced by the following: 
Determination of challenge for cause 
640 (1) If a challenge is made on a ground mentioned in section 638, the judge shall 
determine whether the alleged ground is true or not and, if the judge is satisfied that it is 
true, the juror shall not be sworn. 
Exclusion order 
(2) On the application of the accused or prosecutor or on the judge’s own motion, the 
judge may order the exclusion of all jurors, sworn and unsworn, from the court room 
until it is determined whether the ground of challenge is true if the judge is of the opinion 
that the order is necessary to preserve the impartiality of the jurors.3 

C. The decision at trial 

 The respondent was charged with first degree murder. He challenged the new jury-

selection rules. His jury selection was scheduled to commence on September 19, 2019, the same 

day the new law was to come into force. He argued that the repeal of peremptory challenges and 

_______________________ 
 

3 Bill C-75, An Act to amend the Criminal Code, the Youth Criminal Justice Act other Acts and 
to make consequential amendments to other Acts (“Bill C-75”), 1st Sess, 42nd Parl, 2019 
(assented to 21 June 2019), c. 25, ss. 269, 272. 

https://www.parl.ca/DocumentViewer/en/42-1/bill/C-75/royal-assent?col=2#ID0EDDAC
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-75/royal-assent?col=2#ID0EDDAC
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the elimination of lay triers in the challenge for cause infringed ss. 11(d), 11(f), and 7 of the 

Canadian Charter of Rights and Freedoms. In oral argument, he submitted in the alternative that 

if the amendments were constitutional they did not apply retrospectively in his case. 

 On September 24, 2019, McMahon J. found the amendments constitutional: they did not 

infringe or impair the respondent’s right to a fair trial by an independent and impartial jury. 

Further, McMahon J. found that the amendments were purely procedural in nature, thus not 

affecting any substantive right.4 Consequently, the jury selection proceeded in accordance with 

the amended procedure. Neither party had the right to challenge jurors peremptorily and the trial 

judge determined the truth of each challenge for cause. 

 On October 24, 2019, the jury found the respondent guilty of first-degree murder. The 

respondent appealed his conviction, alleging errors only in McMahon J.’s ruling on the jury 

selection process. Given the import of the ruling for many other cases across Ontario (and, 

indeed, Canada), the Court of Appeal for Ontario and the parties took extraordinary steps to 

expedite the appeal with a view to obtaining appellate guidance on the proper approach to jury 

selection. The appeal was heard on December 19, 2019, just eight weeks after the conviction. 

D. The decision of the Court of Appeal for Ontario 

 On January 23, 2020, the Court of Appeal affirmed McMahon J.’s finding that the 

legislative amendments were constitutional. Writing for the court, Watt J.A. (with Doherty and 

Tulloch JJ.A. concurring) concluded that the elimination of peremptory challenges did not 

infringe ss. 11(d) and 11(f) of the Charter: the statutory system of safeguards in jury selection 

continued to ensure a fair trial by an impartial jury. Similarly, the court found that the 

substitution of the presiding judge as the trier of the challenge for cause did not compromise the 

independence or impartiality of the jury. Finally, the court dismissed the s. 7 Charter challenge 

as the respondent had failed to establish that the legislative amendments caused a deprivation of 

liberty or security of the person.5 

  

_______________________ 
 

4 R. v. Chouhan, 2019 ONSC 5512, at paras. 103-113, AR, Vol. 1, Tab 1.  
5 R. v. Chouhan, 2020 ONCA 40 (“OCA decision”), at paras. 46-160, AR, Vol. 1, Tab 2. 

https://www.canlii.org/en/on/onsc/doc/2019/2019onsc5512/2019onsc5512.html?autocompleteStr=2019%20ONSC%205512&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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1. The constitutionality of the abolition of peremptory challenges 

 In finding no infringement of s. 11(d) of the Charter, the Court of Appeal noted that the 

s. 11(d) constitutional requirement of a fair hearing before an impartial tribunal does not 

guarantee a particular trial process or the process most advantageous to the accused. Even with 

peremptory challenges gone, various in-court mechanisms remain in place to safeguard against 

juror bias and ensure impartiality, such as the challenge for cause process, and the presiding 

judge’s discretion to excuse or stand aside prospective jurors.6 The prevailing system of jury 

selection thus respects the constitutional requirement in s. 11(d) of the Charter. 

 Further, the Court of Appeal rejected as inherently paradoxical the accused’s argument 

that peremptory challenges are necessary to ensure an impartial jury. Peremptory challenges 

cannot weed out bias as they are exercised arbitrarily for purely subjective reasons, often based 

on no more than guess work and stereotype. Accordingly, the Court of Appeal concluded that 

“[t]he limited number of peremptory challenges and their exercise based on inherently subjective 

considerations make them structurally incapable of solving real or perceived racial bias, let alone 

necessary to secure the right to a fair hearing and impartial tribunal.”7 

  The court also emphasized that impartiality is assessed objectively from the perspective 

of a reasonable person, fully informed of the circumstances and relevant considerations. “The 

fully informed person must appreciate the existence of racism in society, but the application of 

this standard does not depend on the subjective views of the accused.” Given the strong 

presumption of juror impartiality, and the remaining safeguards to ensure the selection of an 

impartial jury, the reasonable, fully-informed observer is bound to conclude that, even in the 

absence of peremptory challenges, the accused will receive a fair trial before an impartial jury.8 

 Considering the right to a jury trial guaranteed under s. 11(f) of the Charter, the Court of 

Appeal found that the elimination of peremptory challenges cannot infringe s. 11(f) in the 

absence of any infringement of s. 11(d). While both sections guarantee representativeness in jury 

selection, that guarantee relates to the process used to compile the jury roll, and not to the in-

_______________________ 
 

6 OCA decision, at paras. 48-49, 66-72, 85. 
7 OCA decision, at paras. 53-57, 87-90. 
8 OCA decision, at paras. 91-92. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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court selection process. The corresponding obligation on the state is to provide a fair opportunity 

for a broad cross-section of society to participate in the jury process. However, the accused has 

no constitutional right to proportionate representation at any stage: neither in the compiling of 

the jury roll nor in the composition of the actual trial jury. Against this background, the abolition 

of peremptory challenges has no negative impact on the s. 11(f) right to a trial by jury.9  

 Finally, the Court of Appeal dismissed the challenge under s. 7 of the Charter. The 

challenge failed at the first, triggering step of s. 7, because there was no causal connection 

between the abolition of peremptory challenges and any deprivation of the accused’s liberty or 

security of the person. Furthermore, the accused’s interests in trial fairness and an impartial jury 

were specifically and exhaustively protected under s. 11(d) of the Charter.  The rejection of the 

s. 11(d) challenge was dispositive of the argument under s. 7.10  

2. The constitutionality of substituting the judge as the trier of the challenge for cause 

 The Court of Appeal upheld the amendment to the challenge for cause process as Charter 

compliant. Assigning the responsibility of deciding the truth of the challenge to the judge as 

opposed to two lay persons did not impair the fairness of the process or the independence and 

impartiality of the resulting jury. The court noted that there is no constitutional requirement that 

the jury be self-selecting, and Parliament has always given presiding judges a role to play in 

decisions about challenges for cause. In the final analysis, “[s]ubstituting a single trier for a pair 

of triers, each presumed impartial and applying the same standard to determine the question 

framed for their decision, compromises neither the independence nor the impartiality of the trial 

jury or the process of its selection.”11 

3. The application of the amendments to pending cases 

 The Court of Appeal concluded that the amendment abolishing peremptory challenges 

did not apply immediately to all pending cases. The court held that this amendment negatively 

affected the accused person’s vested statutory right to trial by jury as it existed in the prior 

legislation.  Accordingly, the court held that the amendment should not have applied to the jury 

_______________________ 
 

9 OCA decision, at paras. 105-110. 
10 OCA decision, at paras. 124-136. 
11 OCA decision, at paras. 153-160. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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selection in this case, or in any other case where the accused had acquired a vested right to trial 

by jury before September 19, 2019.12  

 Turning to the challenge-for-cause amendment, the Court of Appeal concluded that 

replacing lay triers with the presiding judge as the trier of the challenge was purely procedural. 

This change did not negatively affect the right to a jury trial as it existed prior to the amendment. 

As a result, this change applied immediately, as of September 19, 2019, to all pending cases, 

including the respondent’s.13  

 
 

  

_______________________ 
 

12 OCA decision, at paras. 205-212. 
13 OCA decision, at paras. 213-216. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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PART II:  QUESTIONS IN ISSUE 

 This appeal raises the following questions: 

1. Did the Court of Appeal err in finding that the amendment eliminating 
peremptory challenges does not apply immediately to all pending cases? 
 

Yes. The elimination of peremptory challenges is a purely procedural change that applies 
immediately to all cases where a jury is selected on or after September 19, 2019. 
 
2. Does s. 686(1)(b)(iv) of the Criminal Code apply to procedural errors in jury 

selection and, more specifically, does it apply in this case? 
 

Yes. The procedural proviso should apply to save errors in jury selection that cause no 
prejudice to the accused. If, contrary to the appellant’s submission, the trial judge erred by 
applying the new jury selection rules, this error caused no prejudice, so the error should be 
cured and the conviction restored.   
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PART III:  STATEMENT OF ARGUMENT 

 The amendments to the procedure to challenge prospective jurors peremptorily and for 

cause were meant to enhance fairness and transparency in jury selection. Applying both changes 

immediately at all trials fulfills this beneficial and remedial purpose. As this Court has explained, 

procedural changes are presumed to apply immediately because they are considered beneficial 

for all parties before the courts.14 Their immediate, uniform application ensures clarity and 

predictability. By contrast, delaying the application of the amendments has resulted in 

uncertainty as the new jury-selection rules have been applied in divergent ways across the 

country. There is pressing need for a uniform approach.  

 The approach in Ontario is an outlier. It appears that in every other Canadian jurisdiction 

that has considered the temporal operation of the two amendments, no court has concluded that 

one operates immediately while the other operates only if the affected right has not vested.15 

Further, where courts have found the repeal of peremptory challenges does not apply 

immediately in all cases, they have not all agreed on what events must occur after the 

amendment for the new law to apply. While the Court of Appeal for Ontario has held that a 

vested right to peremptory challenges cannot be eliminated after the election of mode of trial, 

courts in Quebec and Manitoba have held that peremptory cannot be eliminated for accused 

charged before September 19, 2019, even those who have not elected to be tried by judge and 

jury.16  To add to the uncertainty, one court in Quebec has held that peremptory challenges 

cannot be eliminated for offences committed before September 19, 2019, raising the spectre of 

the repealed procedure continuing to apply at trials of historical offences even decades from 

now. 17 

 These divergent approaches across Canada on the temporal application of the new jury 

_______________________ 
 

14 Application under s. 83.28 of the Criminal Code (Re), 2004 SCC 42, at para. 62.  
15 See R. v. Dorion, 2019 SKQB 266, at paras. 46, 58, 60; R. v. Stanley, 2019 SKQB 277, at 
paras. 17, 25; R. c. Lindor, 2019 QCCS 4232, at para. 148; R. v. Bebawi, 2019 QCCS 4393 at 
paras. 66, 139; R. v. Raymond, [2019] N.B.J. No. 271 (Q.B.), at para. 110; R. v. Leblanc, 2019 
NBQB 241, at paras. 43, 49; R. v. Bragg, 2019 NLSC 235, at paras. 18-19. 
16 See e.g. R. v. Bebawi, 2019 QCCS 4393 at paras. 66 and 139; R. v. Ismail, [2019] M.J. No. 274 
(Q.B.), at paras. 29 and 39;   
17 R. c. Lindor, 2019 QCCS 4232, at para. 5. 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc42/2004scc42.html?autocompleteStr=2004%20SCC%2042&autocompletePos=1
https://www.canlii.org/en/sk/skqb/doc/2019/2019skqb266/2019skqb266.html?autocompleteStr=2019%20SKQB%20266&autocompletePos=1
http://canlii.ca/t/j319b
https://www.canlii.org/fr/qc/qccs/doc/2019/2019qccs4232/2019qccs4232.html?autocompleteStr=2019%20QCCS%204232&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2019/2019qccs4393/2019qccs4393.html?autocompleteStr=2019%20QCCS%204393%20&autocompletePos=1
http://canlii.ca/t/j3nzm
http://canlii.ca/t/j3nzm
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc235/2019nlsc235.html?autocompleteStr=2019%20NLSC%20235&autocompletePos=1
https://www.canlii.org/en/qc/qccs/doc/2019/2019qccs4393/2019qccs4393.html?autocompleteStr=2019%20QCCS%204393%20&autocompletePos=1
https://www.canlii.org/en/mb/mbqb/doc/2019/2019mbqb150/2019mbqb150.html?autocompleteStr=R.%20v.%20Ismail&autocompletePos=1
http://canlii.ca/t/j2sz4
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rules cannot all be correct. Verdicts in the cases that have applied the wrong approach are 

potentially imperiled. As such, whatever this Court decides on this first ground of appeal, it is 

essential that the Court clarify the further issue: whether procedural errors in selecting between 

old and new jury-selection rules are curable under the proviso in s. 686(1)(b)(iv) of the Criminal 

Code. The Court of Appeal for Ontario has placed errors of this nature categorically beyond the 

reach of s. 686(1)(b)(iv).18 This categorical approach has resulted in an unfortunate state of law, 

under which highly technical errors in no way undermining the safety of the verdict are 

incurable. The result has been the needless repetition of fundamentally fair trials. This approach 

is out of step with this Court’s interpretation of the proviso and must be corrected.   

A. ISSUE 1: The Court of Appeal erred in holding that the repeal of the statutory right 
to peremptory challenges should not apply at the respondent’s trial  

 The Court of Appeal held (i) the respondent had a substantive right to peremptory 

challenges, and (ii) this right had vested by the time the law changed. Both findings are in error: 

(i) a peremptory challenge is a purely procedural right, which has no substantive content; and (ii) 

the right to exercise a peremptory challenge does not vest until the accused is arraigned and 

pleads not guilty before the jury panel. 

 The Court of Appeal was correct in holding that the substitution of the trial judge as trier 

of the challenge for cause was a purely procedural change that properly applied at the 

respondent’s trial. There is no substantive right to have lay triers decide the challenge for cause.  

1. The presumptions governing whether new law applies immediately to pending cases 

 Determining whether the new jury rules should apply in the respondent’s case is a 

question of Parliamentary intent. Since there are no transitional provisions or other clear indicia 

of whether the new rules were meant to apply to pending cases like the respondent’s, the Court 

must determine Parliament’s intent by reference to three presumptions.   

a. First, the presumption of the immediate application of procedural law  

 New procedural law is presumed to apply immediately in all cases (including, to the 

extent possible, in cases already before the court). Law is procedural where it governs “only the 

_______________________ 
 

18 See e.g. R. v. MacMillan, 2020 ONCA 141, at paras. 21-22.    

http://canlii.ca/t/j5bwq
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manner in which rights are asserted or enforced”. The presumption of the immediate application 

of procedural law is found in s. 44(c) and (d) of the Interpretation Act, which provide that where 

an enactment is repealed and replaced, 

(c) every proceeding taken under the former enactment shall be taken up and continued 
under and in conformity with the new enactment in so far as it may be done consistently 
with the new enactment; 
(d) the procedure established by the new enactment shall be followed as far as it can be 
adapted thereto 

(i) in the recovery or enforcement of fines, penalties and forfeitures imposed under the 
former enactment, 
(ii) in the enforcement of rights, existing or accruing under the former enactment, and 
(iii) in a proceeding in relation to matters that have happened before the repeal….19  

 The new jury rules are “procedures” as that term is ordinarily understood. However, to 

attract the presumption of the immediate application under s. 44 of the Interpretation Act, a law 

must be purely procedural: if a procedural provision affects substantive rights, it is treated as a 

substantive change. The focus of the analysis is not on labelling new laws as “procedural” or 

“substantive”, but rather on “discerning whether they affect substantive rights.”20 If a new law 

involves a purely procedural change, neither the presumption against retrospective substantive 

law nor the presumption against interference with vested rights, discussed below, applies.21   

b. Second, the presumption against retrospective substantive law  

 New substantive law is “presumed to have only prospective effect unless it is possible to 

discern a clear legislative intent that it is to apply retrospectively”. This presumption deals with 

laws that modify the legal meaning or effect of past events – i.e., change the characterization, 

treatment and consequences of a past event, perhaps by attaching new “duties or obligations” to 

those events. Prime examples in the criminal context are changing (i) whether something is a 

crime, (ii) whether something is a defence to a crime, or (iii) the punishment for a crime. The 

_______________________ 
 

19 R. v. Dineley, 2012 SCC 58, at paras. 10-11, per Deschamps J., 45-47, per Cromwell J.; 
Interpretation Act, R.S.C. 1985, c. I-21, ss. 44(c), (d); Application under s. 83.28 of the Criminal 
Code (Re), 2004 SCC 42, at paras. 56-57; Ruth Sullivan, Sullivan on the Construction of 
Statutes, 6th ed. (Markham: LexisNexis, 2014), at §25.107, 25.112, 25.121.  
20 R. v. Dineley, 2012 SCC 58, at paras. 10-11, per Deschamps J. 
21 R. v. Dineley, 2012 SCC 58, at para. 47, per Cromwell J., dissenting but not on this point; 
OCA decision, at para. 188. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://laws-lois.justice.gc.ca/eng/acts/i-21/FullText.html#s-44
https://www.canlii.org/en/ca/scc/doc/2004/2004scc42/2004scc42.html?autocompleteStr=2004%20SCC%2042&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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debate in cases considering the application of this presumption is often over whether the new law 

has the effect of changing the law the accused was charged with breaching. In R. v. Dineley, for 

example, the issue was whether a new law eliminated a defence and was therefore substantive, or 

simply changed procedure – the manner in which an offence would be proven.22  

 The presumption against retrospective substantive law has no application in this case. 

The laws at issue have nothing to do with the scope of liability or defences. Rather, the 

respondent, by virtue of his status as a person charged with murder, progressed through to a 

series of procedural steps, each of which conferred procedural rights. A change in the availability 

of any such procedural right is properly assessed by considering whether the change engages 

presumption against interference with vested rights.23   

c. Third, the presumption against interference with vested rights 

 Closely related to the presumption against retrospective substantive law is a presumption 

“that the legislature did not intend to interfere with vested rights that came into being before the 

legislation came into effect.”  If something has happened to a person that leads to the person 

acquiring a status that bestows upon them particular rights, a new law is presumed not to 

interfere with those rights. This category is about a rights-imbuing characteristic or status of a 

particular person at the time of the legislative change. Examples include contractual rights, 

which usually vest upon creation of the contract; or rights under a will, which vest “the instant 

the person dies”. The vested-rights principle finds expression in s. 43(c) of the Interpretation 

Act: “where an enactment is repealed in whole or in part, the repeal does not … affect any right, 

privilege, obligation or liability acquired, accrued, accruing or incurred under the enactment so 

_______________________ 
 

22 R. v. Dineley, 2012 SCC 58, at paras. 10-11, 16, per Deschamps J., 28-30, 45-47, per 
Cromwell J.; Benner v. Canada, [1997] 1 S.C.R. 358, at paras. 39, 42; Ruth Sullivan, Sullivan on 
the Construction of Statutes, 6th ed (Markham: LexisNexis, 2014) at §25.78, 25.92, 25.121; 
Howard Smith Paper Mills Ltd. v. The Queen, [1957] S.C.R. 403, at p. 420; Peel (Police) v. 
Ontario (Special Investigations Unit), 2012 ONCA 292, at para. 81-82; R. v. Bengy, 2015 ONCA 
397. 
23 R. v. Dineley, 2012 SCC 58, at paras. 44-46, per Cromwell J., dissenting but not on this point;  
Benner v. Canada, [1997] 1 S.C.R. 358, at para. 42; Dikranian v. Quebec (Attorney General), 
2005 SCC 73, at paras. 29-33; Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. 
(Markham: LexisNexis, 2014), at §25.77; E.A. Driedger, “Statutes: Retroactive Retrospective 
Reflections” (1978) 56 Can. Bar Rev. 264, at pp. 265-267. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii376/1997canlii376.html?autocompleteStr=Benner%20v.%20Canada&autocompletePos=1
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/3903/index.do
https://www.canlii.org/en/on/onca/doc/2012/2012onca292/2012onca292.html?autocompleteStr=2012%20ONCA%20292&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca397/2015onca397.html?autocompleteStr=2015%20ONCA%20397&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca397/2015onca397.html?autocompleteStr=2015%20ONCA%20397&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii376/1997canlii376.html?autocompleteStr=Benner%20v.%20Canada&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc73/2005scc73.html?autocompleteStr=2005%20SCC%2073&autocompletePos=1
https://commentary.canlii.org/w/canlii/1978CanLIIDocs18#!fragment/zoupio-_Toc3Page2/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgGYAFMAc0IBMASgA0ybKUIQAiokK4AntADkykREJhcCWfKWr1m7SADKeUgCElAJQCiAGVsA1AIIA5AMK2RpMACNoUnYhISA
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repealed”. There are two requirements for this presumption to apply: (i) the right claimed must 

be substantive, not purely procedural, and (ii) the right must have vested.24   

 In R. v. Puskas this Court considered whether the elimination of a right to appeal to this 

Court as of right (and its replacement with a right to seek leave) could apply immediately, and 

assessed that question using the lens of the presumption against interference with vested rights.25 

Nothing had changed in the law’s treatment of the underlying alleged criminal conduct; what had 

changed was the availability of a procedure.  

 With respect to the repeal of peremptory challenges, Watt J.A. addressed both (i) the 

substantive or procedural nature of the amendment, and (ii) whether the right he identified had 

vested. Watt J.A. thus assessed this case through the lens of the presumption against interference 

with vested rights, although he referred to the presumption against retrospective law.26 Watt J.A. 

was correct to apply that lens. Just like in Puskas, this case does not involve a legislative change 

altering the way the law views the respondent’s conduct at the time of the offence. The 

respondent asserts he acquired rights in the jury selection process and they should not be taken 

away. His claim is that he has a vested right.  

2. The appropriate test to apply 

 The new jury-selection procedures should apply immediately, unless their application is 

barred by the presumption against interference with vested rights. In determining whether that 

presumption applies, there are two questions: (i) whether the new law interferes with a 

substantive right, and (ii) whether that right had vested at the time of the legislative change.  

_______________________ 
 

24 Dikranian v. Quebec (Attorney General), 2005 SCC 73, at paras. 29-33, 40; Upper Canada 
College v. Smith (1920), 61 S.C.R. 413, at p. 417; 1392290 Ontario Ltd. v. Ajax (Town), 2010 
ONCA 37, at paras. 32-33; Gustavson Drilling (1964) Ltd. v. M.N.R. (1975), [1977] 1 S.C.R. 
271, at pp. 282-283; Scott v. College of Physicians and Surgeons (Saskatchewan), 1992 
CarswellSask 354 (C.A.), at paras. 34-41, 54; Spooner Oils Ltd. v. Turner Valley Gas 
Conservation Board, [1933] S.C.R. 629, at p. 638; Benner v. Canada, [1997] 1 S.C.R. 358, at 
para. 42; R. v. Dineley, 2012 SCC 58, at paras. 10-11, per Deschamps J., 45-47, per Cromwell J.; 
Interpretation Act, R.S.C. 1985, c. I-21, s. 43(c). 
25 R. v. Puskas, [1998] 1 S.C.R. 1207. 
26 OCA decision, at paras. 5, 210-212.  

https://www.canlii.org/en/ca/scc/doc/2005/2005scc73/2005scc73.html?autocompleteStr=2005%20SCC%2073&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1920/1920canlii8/1920canlii8.html?autocompleteStr=%3B%20Upper%20Canada%20College%20v%20Smith%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2010/2010onca37/2010onca37.html?autocompleteStr=2010%20ONCA%2037&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2010/2010onca37/2010onca37.html?autocompleteStr=2010%20ONCA%2037&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1975/1975canlii4/1975canlii4.pdf
https://www.canlii.org/en/ca/scc/doc/1975/1975canlii4/1975canlii4.pdf
https://www.canlii.org/en/ca/scc/doc/1933/1933canlii86/1933canlii86.pdf
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii376/1997canlii376.html?autocompleteStr=Benner%20v.%20Canada&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://laws-lois.justice.gc.ca/eng/acts/i-21/FullText.html#s-43
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii784/1998canlii784.html?autocompleteStr=1%20S.C.R.%201207&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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3. The Court of Appeal erred in finding the repeal of peremptory challenges interfered 
with a substantive right 

a. The test for whether a new law interferes with substantive rights 

 Under this stage of analysis, the respondent must show that the right he seeks has 

substantive content – i.e. is not purely procedural. “Substantive” is not synonymous with 

“beneficial”. There is no “substantive right” to a procedural advantage or preference. The fact 

that a change in law might disadvantage an accused or strip away a procedural benefit of the 

former law does not make a change substantive.27  

 Changes affecting the right to have determinations made by a jury and the manner in 

which a jury will decide issues have been characterized as purely procedural changes.28 

 Indeed, in R. v. Hafeez, the accused lost access to a jury trial entirely; yet this was found 

not to be a substantive change. When the accused had been charged with an offence, the offence 

was purely indictable, giving the accused an election as to mode of trial and the option to be tried 

by judge and jury. Before trial, the law changed, making the offence hybrid, and giving the 

Crown an election to proceed either by indictment or summarily. The Crown elected to proceed 

summarily, depriving the accused of the option of a jury trial. The Court of Appeal for Ontario 

accepted that changing the offence from purely indictable into a hybrid offence had amended 

only procedure: “at the time the offence was committed the appellant had no substantive or 

vested right to have the charge heard and determined according to any particular procedure.” The 

amendment did not limit a constitutional right to a jury trial. That right would be engaged only if 

the offence had been punishable by five years or more, and a punishment of that duration was 

unavailable when the Crown proceeded summarily.29 Complete denial of access to a jury in a 

manner that did not infringe the constitutional right to trial by jury was found to be a purely 

procedural change.  

_______________________ 
 

27 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham: LexisNexis, 2014), 
at §25.125; R. v. Bengy, 2015 ONCA 397, at para. 62; CIBC v. Deloitte & Touche, 2014 ONCA 
89, at para. 28; R. v. E.(A.W.), [1993] 3 S.C.R. 155.  
28 R. v. Fabrikant, 2014 QCCA 240, at paras. 5-9, 15, 31, 42-47; R. v. Chaudhary (1999), 139 
C.C.C. (3d) 547 (Ont. S.C.), at paras. 8-12, leave to SCC ref’d, [1999] S.C.C.A. No. 613. 
29 R. v. Hafeez, 1996 CanLII 437 (ON CA), at para. 8.  

https://www.canlii.org/en/on/onca/doc/2015/2015onca397/2015onca397.html?autocompleteStr=2015%20ONCA%20397&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2014/2014onca89/2014onca89.html?autocompleteStr=2014%20ONCA%2089&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2014/2014onca89/2014onca89.html?autocompleteStr=2014%20ONCA%2089&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii65/1993canlii65.pdf
https://www.canlii.org/en/qc/qcca/doc/2014/2014qcca240/2014qcca240.html?autocompleteStr=2014%20QCCA%20240&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/1999/1999canlii14902/1999canlii14902.html?autocompleteStr=139%20C.C.C.%20(3d)%20547%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/1999/1999canlii14902/1999canlii14902.html?autocompleteStr=139%20C.C.C.%20(3d)%20547%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1996/1996canlii437/1996canlii437.html?autocompleteStr=1996%20CanLII%20437%20&autocompletePos=1


~ 15 ~ 
 

 

b. The amendments do not interfere with substantive rights 

 The appellant accepts that where a change in procedure interferes with a Charter right, 

even in a way that is justified under s. 1, the amendment affects a substantive right.30 The Court 

of Appeal erred in holding that, despite being constitutionally sound, the repeal of peremptory 

challenges impairs a substantive right, namely the right to the prior statutory regime that 

governed jury selection.31 In reaching this conclusion, the Court did not identify any actual 

substantive right impaired by this change in procedure. The prior statutory option to challenge 

prospective jurors peremptorily was merely one procedure among an array of procedural steps 

applicable to empanelling the jury. While the repeal removed this particular step, the prevailing 

set of procedures in jury selection respects the constitutional right to a fair trial by an impartial 

jury. There is no residual substantive right impaired by the amendment.  

 Peremptory challenges may have a long history in both the English common law and our 

Criminal Code, but they are not required to ensure a fair trial. On the contrary, they can be seen 

as inimical to the contemporary view of a fair and impartial jury. Peremptory challenges 

originated in a different era when jury panels were neither representative nor presumptively 

impartial. Property, sex, or race qualifications prevented juries from being representative, while 

the local, prospective jurors, along with their biases, were well-known to the parties.32 

Furthermore, the prosecution historically enjoyed an advantage in jury selection through its 

power to stand aside an unlimited or very large number of prospective jurors. The defence 

peremptory challenges served to even the playing field to some extent. In other words, they made 

the process fairer by counterbalancing the Crown’s power to pick a favourable jury.33 But the 

imbalance was removed through the elimination of the Crown’s stand-aside power. 

 Moreover, on the contemporary view of the jury system, fairness is not about giving the 

parties an equal opportunity to pick a favourable jury. A fair process of jury selection is one that 

produces a representative and impartial jury. As Moldaver J. explained in R. v. Yumnu: 

[J]ury selection is not a game and it should not be approached as though it were.… The 
_______________________ 
 

30 R. v. Dineley, 2012 SCC 58, at para. 21.  
31 OCA decision, at paras. 205, 210-211.  
32 R. v. Sherratt, [1991] 1 S.C.R. 509, at pp. 523-524; R. v. Cumberland, 2019 NSSC 307, at 
paras. 63-64. 
33 R. v. Bain, [1992] 1 S.C.R. 91, at pp. 150-151. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc58/2012scc58.html?autocompleteStr=2012%20SCC%2058&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii86/1991canlii86.pdf
https://www.canlii.org/en/ns/nssc/doc/2019/2019nssc307/2019nssc307.html?autocompleteStr=2019%20NSSC%20307&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
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idea at the end of the day is not to obtain a jury that is partial to one side or the other. We 
are looking for jurors who are eligible, impartial, representative and competent. The jury 
does not belong to the parties; it belongs to the people.… 
In the end, it is essential to keep in mind that from start to finish, the jury selection 
process is designed to make good on the constitutional promise, enshrined in s. 11(d) of 
the Canadian Charter of Rights and Freedoms, that everyone charged with an offence 
has the right to be tried by an independent and impartial tribunal. Attempts by one side or 
the other to obtain a favourable jury are inimical to that ideal and the parties should be 
guided by this and conduct themselves accordingly.34  

Peremptory challenges do not enhance fairness or promote the selection of an impartial jury. 

They are exercised for purely subjective reasons, often based on discriminatory prejudices and 

stereotypes. The arbitrary exclusion of certain individuals from jury duty does not serve to 

eliminate bias or foster impartiality, and it results in unfair discrimination against vulnerable or 

marginalized groups. The misuse of peremptory challenges has resulted in the systematic 

exclusion of Indigenous people from jury duty, which impairs trial fairness and undermines 

public confidence in the jury system. Given the potential for abuse, Parliament reasonably 

concluded that fairness is best served by repealing peremptory challenges, while preserving the 

ability for the defence to voice concerns about prospective jurors’ partiality and enhancing 

judicial discretion to address such concerns. The prevailing safeguards in jury selection fully 

protect the accused’s constitutional right to a fair trial by an impartial jury.35  

 The repeal of peremptory challenges does not impair or diminish any substantive right of 

the accused. Rather, it works a procedural change that does not amount to a substantive effect, no 

matter how significant the change in procedure may be perceived by the accused. The review of 

the jurisprudence above shows that significant statutory changes in criminal law, including 

changes affecting the accused’s rights with respect to juries, may nonetheless be found to be 

purely procedural and apply immediately. The magnitude of the change alone cannot be the 

litmus test as to whether the change is procedural or substantive. By its very nature, any 

legislative amendment is meant to change the status quo and have meaningful consequences. In 

the context of jury selection, the significance of a legislative change should be assessed in 

relation to the constitutional right to a fair trial by an impartial jury. The amendment at issue, 

_______________________ 
 

34 R. v. Yumnu, 2012 SCC 73, at paras. 71-72.                            
35 OCA decision, at paras. 53-58, 85-88. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc73/2012scc73.html?autocompleteStr=2012%20SCC%2073&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
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which does not cause any constitutional infringement and which is meant to enhance the fairness 

of the jury selection process, has no negative substantive effect and should apply immediately.  

 Contrary to the finding of the Court of Appeal, the immediate application of the repeal of 

peremptory challenges does not have a substantive effect on any trial jury. Even assuming that 

the jury will be differently constituted because, as of September 19, 2019, the parties will not 

have peremptory challenges, the accused is only entitled to impartiality, not to a particular jury 

composition. So long as the empanelled jury is impartial, the different selection procedure has no 

legally significant or substantive effect.36 

 Finally, the amendment does not mean the accused loses the right to participate in jury 

selection. The new process affords enhanced opportunities for the defence to express concerns 

about a perceived lack of impartiality. Sections 633 and 640 allow for the possibility that, even 

after a juror is found acceptable on a challenge for cause, counsel may request that the judge 

stand aside or excuse the juror. The only right lost is the ability to exclude a juror for arbitrary 

reasons, unrelated to partiality. This loss has no negative effect on the fairness of the selection 

process or trial. The amendment is purely procedural and should apply immediately in all cases.  

 Similarly, the amendment to the challenge-for-cause procedure is a purely procedural 

change. Like the repeal of peremptory challenges, replacing the lay triers with the trial judge 

does not impair any constitutional or substantive right to a fair trial before an impartial tribunal. 

These amendments are designed to enhance fairness and transparency in the jury selection 

process, and should be seen as having been intended to apply immediately. The accused retains 

the right to challenge prospective jurors for cause – a powerful tool in ensuring impartiality. The 

fact that a presumptively impartial trial judge adjudicates the challenge and decides whether it is 

true in no way undercuts the accused’s substantive rights.37  

4. The jury-selection rights under the former law had not vested 

 The right to exercise a peremptory challenge does not vest until the accused has been 

_______________________ 
 

36 OCA decision, at paras. 208-210; Peel (Police) v. Ontario (Special Investigations Unit), 2012 
ONCA 292, at paras. 77-79. 
37 Peel (Police) v. Ontario (Special Investigations Unit), 2012 ONCA 292, at paras. 77-79. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca40/2020onca40.html?autocompleteStr=2020%20ONCA%2040%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2012/2012onca292/2012onca292.html?autocompleteStr=2012%20ONCA%20292&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2012/2012onca292/2012onca292.html?autocompleteStr=2012%20ONCA%20292&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2012/2012onca292/2012onca292.html?autocompleteStr=2012%20ONCA%20292&autocompletePos=1
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arraigned before the jury panel and has pleaded not guilty, such that a jury trial may commence. 

Since this had not occurred in the respondent’s case before September 19, 2019, his rights in jury 

selection had not vested, the presumption against interference with vested rights in s. 43(c) of the 

Interpretation Act did not apply, and the presumption of the immediate application of procedural 

law in s. 44 of that Act properly applied. 

 The Court of Appeal failed to fully analyze the issue of vesting. The court held the right 

to peremptory challenges vests once an accused is on a path toward a jury trial: 

For the right to have vested, the accused must have, before September 19, 2019: (i) been 
charged with an offence within the exclusive jurisdiction of the Superior Court; (ii) been 
directly indicted; or (iii) elected for a trial in Superior Court by judge and jury. I include 
in the third category accused who have formally entered an election as well as those who 
have made a clear, but informal election, as evinced by the transcript of proceedings or 
endorsements on the information. Otherwise, the accused’s right did not vest, the 
amendment applies, and no party has a right to peremptory challenges at the trial.38 

However, a right is not vested if “a substantive condition precedent” to the exercise of the right is 

missing. The situation must have materialized and be concrete rather than inchoate.39  

 In Puskas, this Court considered whether a right to appeal had vested. Formerly, an 

appeal lay as of right to this Court where an appellate court set aside an acquittal and ordered a 

new trial. The right of appeal existed at the time of the offence and the time of the acquittal, but, 

by the time the appeal was decided in the court of appeal and a new trial was ordered, the right 

had been replaced with a right to seek leave to appeal. Writing for the Court, Lamer C.J. 

explained that the right would vest only once the Court of Appeal had rendered its judgment. A 

right is vested, “acquired” or “accrued” only “when the right-holder can actually exercise it.” 

“[A]ll conditions precedent to the exercise of the right [must] have been fulfilled.” Although 

rights are treated as having vested if they are “accruing”, that requirement is met only when all 

conditions precedent to exercise the right have been met and “its eventual accrual is certain”. For 

the right to an appeal as of right to have vested before it was abolished the accused must have (i) 

been charged with an indictable offence, (ii) been acquitted to trial, (iii) lost a Crown appeal 

_______________________ 
 

38 OCA decision, at para. 212.  
39 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham: LexisNexis, 2014) 
at §25.145; Dikranian v. Quebec (Attorney General), 2005 SCC 73, at paras. 37-40.  
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against acquittal, and (iv) been ordered to stand trial again. Since the final two conditions had not 

been met, the preservation of vested rights in s. 43 of the Interpretation Act did not apply and, 

pursuant to s. 44 of that Act, “the old proceeding should be continued under the new enactment”, 

which did not provide an appeal as of right.40 

 In the context of jury selection, the fact that an accused is on a path to a jury trial does not 

mean that any rights associated with a jury trial have vested. The situation must be choate such 

that the right can be exercised, or it must be inevitable that the situation in which the right can be 

exercised will arise. However, as Watt J.A. correctly held in the court below, the rights to 

challenge jurors peremptorily (or for cause) were “inchoate until the [respondent’s] trial began”; 

he “could do nothing to implement them”. The rights cannot, then, be said to have vested. It was 

possible there would be no trial: the Crown could have withdrawn the charge; the accused could 

have pleaded guilty. It was possible that the accused would not have a jury trial: the accused 

could have sought to re-elect; or could have failed to appear and lost the right to a jury trial. Until 

it was certain that a trial by jury would occur, no rights associated with that procedure vested.41  

 All “substantive condition[s] precedent” to having a jury trial are met only once the 

accused is arraigned (or rearraigned) before the jury panel and pleads not guilty. One cannot 

“actually exercise” a right to a peremptory challenge – as required for it to be said to have vested 

– until the arraignment has occurred before the jury panel and the jury selection begins.42   

 This approach fosters certainty and predictability. The Court of Appeal’s approach 

_______________________ 
 

40 R. v. Puskas, [1998] 1 S.C.R. 1207, at paras. 6, 14-15. 
41 R. v. Puskas, [1998] 1 S.C.R. 1207, at para. 14; Hutchins v. Canada (National Parole Board), 
[1993] F.C.J. No. 679 (C.A.), at paras. 14, 16-17, leave ref’d (1993), [1994] 1 S.C.R. vii; Ruth 
Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham: LexisNexis, 2014), at 
§25.150; OCA decision, at para. 166; Criminal Code, R.S.C. 1985, c. C-46, ss. 561 (re-election), 
598 (lost right to jury trial).  
42 R. v. Puskas, [1998] 1 S.C.R. 1207, at para. 14; Hutchins v. Canada (National Parole Board), [1993] 
F.C.J. No. 679 (C.A.), at paras. 14, 16-17, leave ref’d (1993), [1994] 1 S.C.R. vii; Ruth Sullivan, 
Sullivan on the Construction of Statutes, 6th ed. (Markham: LexisNexis, 2014), at §25.145, 
25.149-150; R. v. Chabot, [1980] 2. S.C.R. 985, at pp. 996-97; see e.g. R. v. Tippett, 2010 NLCA 49, at 
paras. 33-43; E.G. Ewaschuk, Criminal Pleadings & Practice in Canada, 2nd ed (Toronto: 
Thomson Reuters, 1988) (loose-leaf updated 2020, release 162), at §14:0010, 14:0020; Roger E 
Salhany, Canadian Criminal Procedure, 6th ed (Toronto: Thomson Reuters, 1994) (looseleaf 
revision 2020-68), at §6.2730. 
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undermines those values and is potentially unfair to some accused. The Court of Appeal held that 

the right to a jury trial (and therefore to peremptory challenges) has vested for, among others, 

those who elected a jury trial before the new law came into force, including those “who have 

made a clear, but informal election, as evinced by the transcript of proceedings or endorsements 

on the information”.43  

 Trial courts attempting to discern whether “a clear, but informal election” has been made 

would face an unenviable task: the decision of which procedures to apply is potentially fatal if 

decided incorrectly; and it would depend on a careful reading of, e.g., a complete transcript that 

may not be before the trial judge. It is also unclear how the Court of Appeal’s approach works in 

practice: making the choice of procedure contingent on an event that may have occurred at any 

point in the pre-trial process creates the real possibility that two co-accused tried together for the 

same offence would have different procedural rights in selecting the same jury. The Court of 

Appeal’s approach also potentially operates unfairly to some accused, by extending a benefit to 

accused who appeared to be on a path to a jury trial, but not to those – perhaps self-represented 

accused – without the legal acumen to put that intention clearly enough on the record. 

 For the same reasons that the right to peremptory challenges had not vested, the right to 

have lay triers adjudicate the challenge for cause had not vested before September 19, 2019. The 

rights associated with a jury trial did not vest until the arraignment before the jury panel.44 

  

_______________________ 
 

43 OCA decision, at para. 212; Criminal Code, R.S.C. 1985, c. C-46, ss. 469, 471, 473, 554, 565 
(automatic or deemed jury trials).   
44 There is an additional condition precedent for the rights associated with a challenge for cause 

to vest: the right to challenge prospective jurors for cause depends on a ruling from the presiding 

judge: Criminal Code, R.S.C. 1985, c. C-46, s. 638(1)(b); R. v. Find, 2001 SCC 32, at para. 31. 

Just as in Puskas where a particular right of appeal did not vest until a court ordered a new trial, 

the right to a particular form of challenge for cause cannot vest until the trial judge rules the 

challenge will be permitted. 
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https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-554
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-565
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-638
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B. ISSUE 2: If the trial court erred by applying the new jury-selection regime, this 
Court should rely on s. 686(1)(b)(iv) of the Criminal Code to restore the conviction 

 Section 686(1)(b)(iv) allows appellate courts to dismiss an appeal where 

 (iv)notwithstanding any procedural irregularity at trial, the trial court had jurisdiction 
over the class of offence of which the appellant was convicted and the court of appeal is 
of the opinion that the appellant suffered no prejudice thereby[.]45 

Section 686(1)(b)(iv) can apply in this case for three reasons.   

 First, s. 686(1)(b)(iv) is capable of curing errors in jury selection. In R. v. Khan, Arbour 

J. wrote for the majority, applied the modern approach to statutory interpretation,46 and 

explained, s. 686(1)(b)(iv) can cure serious procedural irregularities held to result in a loss of 

jurisdiction – including the failure to apply mandatory provisions in jury selection.  

 Second, the error caused the respondent “no prejudice”. Khan explains that the test 

under s. 686(1)(b)(iv) mirrors the test under s. 686(1)(b)(iii), and focuses on whether the error 

affected the verdict or trial fairness. Since the constitutionally valid jury-selection provisions 

used at the respondent’s trial ensured impartiality, there was no prejudice. The trial was fair. 

 Third, the error caused no systemic prejudice requiring a new trial. Section 686(1)(b)(iv) 

is a discretionary provision. In exercising that discretion, courts may consider harm to public 

confidence in the administration of justice. Where, as here, public confidence would be harmed 

more by ordering a new trial than by restoring the conviction, the conviction should be restored. 

1. Section 686(1)(b)(iv) is capable of curing errors in jury selection  

a. Khan explains errors in jury selection fall within the ambit of s. 686(1)(b)(iv) 

 In Khan, Arbour J. explained that the s. 686(1)(b)(iv) curative proviso was enacted 

against a backdrop of “increasingly technical and complex” law that had “restricted 

considerably” the power of appellate courts to affirm a conviction despite a harmless procedural 

_______________________ 
 

45 Criminal Code, R.S.C. 1985, c. C-46, s. 686(1)(b)(iv), in force as of December 4, 1985; R. v. 
Khan, 2001 SCC 86, at para. 11.  
46 R. v. Khan, 2001 SCC 86, at para. 11; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at 
para. 21; Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, at paras. 26-30; R. v. 
Rafilovich, 2019 SCC 51, at para. 97.  
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error. Parliament’s response, s. 686(1)(b)(iv), “expand[ed] the remedial powers of courts of 

appeal”.47 It “was not meant to deal with trivial procedural irregularities”. Rather, it “was 

enacted to cure serious procedural irregularities, otherwise amounting to errors of law, in cases 

where under the then existing case law, jurisdiction over the person, but not over the offence, had 

been lost”.48 Arbour J. explained the section can potentially cure any procedural irregularity that 

had been deemed jurisdictional in the time leading up to the section’s enactment:  

If the procedural irregularity was previously (before 1985) classified as an irregularity 
causing a loss of jurisdiction […,] s. 686(1)(b)(iv) provides that this is no longer fatal to 
the conviction, and an analysis of prejudice must be undertaken, in accordance with the 
principles set out in s. 686(1)(b)(iii).49 

 Arbour J. identified some “procedural irregularities which were said to be of a 

jurisdictional nature – rather than mere ‘errors of law’” and included within the list “irregularities 

in jury selection”. The case Arbour J. cited as evincing the state of law Parliament intended to 

address – R. v. Rowbotham – involved a trial judge’s decision to employ jury-selection 

procedures other than the mandatory provisions in the Criminal Code.50    

b. No reason for this Court to revisit Khan 

 The statutory interpretation performed in Khan remains cogent and well-supported. This 

Court should follow Khan and interpret s. 686(1)(b)(iv) as capable of curing jury-selection 

errors. In s. 686(1)(b)(iv), Arbour J. found a broad, remedial purpose: replacing formalism with a 

focus on substantial justice. This purpose is consistent with the trend in Canadian criminal 

procedure, which now recognizes that “the law demands … not perfect justice, but 

fundamentally fair justice”, having abandoned the view that “the question is not alone whether 

substantial justice has been done, but whether justice has been done according to law”.51 

 Context was important in Arbour J.’s analysis and conclusion that Parliament meant “to 

put an end to the jurisprudence holding that procedural errors having caused a loss of jurisdiction 

_______________________ 
 

47 R. v. Khan, 2001 SCC 86, at para. 11. 
48 R. v. Khan, 2001 SCC 86, at para. 16.   
49 R. v. Khan, 2001 SCC 86, at para. 18.   
50 R. v. Khan, 2001 SCC 86, at paras. 14, 16-18; R. v. Rowbotham, 1988 CanLII 147 (ON CA), at 
paras. 19, 73,76.  
51 R. v. Meunier, 1965 CarswellQue 19 (C.A.), at para. 6, aff’d, [1966] S.C.R. 399; R. v. Find, 
2001 SCC 32, at para. 28.  
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in the trial courts could not be cured, even on appeal.” In the time leading up to the 1985 

enactment of s. 686(1)(b)(iv), Canadian criminal procedure had become “replete with complex 

decisions distinguishing between the various jurisdictional consequences of procedural errors, 

pre-trial, at trial and post-conviction”.  Parliament had attempted with only partial success to 

address some of these jurisprudential developments with provisions curing specific types of 

errors.52 With s. 686(1)(b)(iv), Parliament gave appellate courts a broader brush.  

 Justice Arbour’s inclusion of errors in jury selection as potentially curable under s. 

686(1)(b)(iv) finds specific support in additional statutory context. Parliament does not view 

errors in jury selection as so fundamental that they demand that verdicts be quashed. Instead, in 

ss. 643(3), 670 and 671, Parliament has identified certain errors in jury selection as ones that 

cannot be relied upon as a basis to, e.g., “stay[] or reverse[]” or “impeach[] or quash[]” a jury’s 

verdict.53 Parliament’s evident intent in these provisions is consistent with an intent to include 

jury-selection errors within the ambit of the s. 686(1)(b)(iv) proviso. 

c. The contradictory line of authority from Ontario should be overruled 

 A series of cases from the Court of Appeal for Ontario have departed from Khan’s 

treatment of jury-selection errors to the extent that today, in Ontario, any deviation from a 

mandatory procedure affecting the composition of the jury – at any point in the trial – is 

categorically excluded from the reach of s. 686(1)(b)(iv) without reference to prejudice.54  

 The Ontario authority emerged in the Court of Appeal’s decisions in R. v. Bain and R. v. 

Pottinger but crystalized in two cases considering trial judges’ approaches to selecting triers to 

adjudicate a challenge for cause: R. v. W.V. and R. v. Noureddine. In the latter two cases, the 

Court of Appeal held that deviation from the Criminal Code’s scheme for deciding the 

composition of the jury “prevent[s] a properly constituted trial court from coming into 

existence”. Where the court is “improperly constituted” and “never had jurisdiction” to try the 

accused, the result is that s. 686(1)(b)(iv) has “no application”, so the conviction must be 

_______________________ 
 

52 R. v. Khan, 2001 SCC 86, at paras. 12-16.  
53 Criminal Code, R.S.C. 1985, c. C-46, ss. 643, 670, 671; R. v. Rowbotham, 1988 CanLII 147 
(ON CA), at paras. 63-71; R. v. Noureddine, 2015 ONCA 770, at paras. 39-45.  
54 See e.g. R. v. Province, 2019 ONCA 638, at para. 84; R. v. Rose, 2020 ONCA 306, at para. 29; 
see also R. v. Gargan, 2010 NWTCA 11.   
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quashed.55 The same approach applies to other errors perceived as preventing a properly 

constituted court from acquiring jurisdiction, including errors in taking the accused’s election as 

to mode of trial or in failing to properly reconstitute from a summary-conviction court into an 

indictable-offence court.56 A similar approach has been applied in British Columbia.57 Ontario’s 

approach has been held to be inconsistent with the approach in Quebec.58 

 The prevailing approach in Ontario is based on an erroneous interpretation of s. 

686(1)(b)(iv) and Khan and should be rejected for four reasons.  

i. Inconsistency with the purpose of s. 686(1)(b)(iv) 

 Section 686(1)(b)(iv) was intended to free appellate courts from having to minutely 

dissect, characterize and assess the jurisdictional consequences of procedural errors, and to allow 

courts to focus instead on whether an error prejudiced the accused. Parliament’s intent has been 

undercut by the categorical exclusion from s. 686(1)(b)(iv) of errors relating to the constitution 

of the court. The law in Ontario has produced deeply unsatisfactory results. Technical errors that 

cannot be traced to any effect on the verdict or the fairness of the proceedings, often based on 

good-faith analyses of complex and emerging areas of law, have resulted in the Court of Appeal 

for Ontario overturning convictions, including in some of the highest profile cases in Ontario’s 

recent history.59 The result is the repetition of fundamentally fair trials, consumption of scarce 

resources, continued disruption in witnesses’ lives, and corrosive delay potentially undermining 

the strength of the Crown’s case and the accused’s liberty and security interests. 

 The departure from Parliament’s intent is evident in Noureddine. The court found that the 

failure to apply correct jury-selection procedures means the trial court was improperly 

_______________________ 
 

55 R. v. Bain, 1989 CanLII 262 (ON CA), rev’d [1992] 1 S.C.R. 91; R. v. Pottinger (1990), 54 
C.C.C. (3d) 246 (Ont. C.A.), at pp. 251-52, leave ref’d, [1990] S.C.C.A. No. 201; R. v. W.V., 
2007 ONCA 546, at para. 16-19, 26, leave ref’d, 2008 CanLII 18964 (SCC); R. v. Noureddine, 
2015 ONCA 770, at paras. 49-61. 
56 See e.g. R. v. Tadesse, 2017 ONCA 682, at paras. 1, 5-7; R. v. Kalkhorany (1994), 89 C.C.C. 
(3d) 184 (Ont. C.A.).  
57 See e.g. R. v. Swite, 2011 BCCA 54, at para. 55.  
58 R. c. Bebawi, 2019 QCCS 4393, at paras. 108-135.  
59 See e.g., R. v. Husbands, 2017 ONCA 607, leave ref’d, 2018 CanLII 4677 (SCC); R. v. 
Esseghaier, 2019 ONCA 672, leave to SCC granted, 38861.  
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constituted. But the court left open the possibility that if the accused had obtained the procedure 

he desired despite not having brought the application required to obtain that outcome, the proviso 

can apply. The court categorized the former error as fatal to jurisdiction, but said the latter would 

amount to simply a failure to follow the appropriate procedural steps. Neither situation would 

comply with the Criminal Code’s procedures for jury selection, but the results in each situation 

would be completely different. This analysis involves categorization, turning on a surgical 

reading of the trial record, to ascertain jurisdictional consequences.60 Parliament’s view, as 

discerned in Khan, was that the appropriate question is not categorization, but prejudice. 

Analysis of prejudice is fully capable of accounting for the fact that in the latter scenario 

considered in Noureddine, the accused obtained the procedure he subjectively desired.   

 Further, form triumphed over substance in R. v. Tadesse, where the failure to take the 

accused’s election as to mode of trial was held to be fatal and beyond the reach of s. 

686(1)(b)(iv), notwithstanding that the accused had pleaded guilty and had been represented by 

counsel at trial.61 Another example is R. v. Kalkhorany. The Crown proceeded summarily at trial. 

During the testimony of the first witness, defence counsel indicated the six-month summary-

conviction limitation period had expired. The Crown re-elected to proceed by indictment. The 

offence was within the absolute jurisdiction of the provincial court, so the accused had no 

election. It was held that the proviso could not apply because the trial court had failed to at least 

“notionally … reconstitute[] as a provincial court judge presiding over the trial of an indictable 

offence”. Although “the same judicial officer” could preside at both types of proceeding, the 

“court which entered the conviction was never properly constituted”. It did not matter that the 

accused at trial had conceded an absence of prejudice in the Crown’s re-election.62  

ii. An erroneous reading of Khan 

 The Court of Appeal elevated authorities cited in Khan over the language of the decision 

itself. In W.V., the Court of Appeal did not treat Khan as having decided that jury-selection errors 

_______________________ 
 

60 R. v. Noureddine, 2015 ONCA 770, at paras. 57-58; R. v. Cumor, 2019 ONCA 747, at para. 42 
61 R. v. Tadesse, 2017 ONCA 682, at paras. 1, 5-7; c.f. R. v. Mitchell, [1997] O.J. No. 5148 
(C.A.); R. v. Roy, 2010 BCCA 448, at paras. 6-10, leave ref’d, 2011 CanLII 25147 (SCC); Trites 
v. R., 2011 NBCA 5, at para. 41; R. v. Skin, [1988] B.C.J. No. 364 (C.A.).  
62 R. v. Kalkhorany (1994), 89 C.C.C. (3d) 184 (Ont. C.A.).  

https://www.canlii.org/en/on/onca/doc/2015/2015onca770/2015onca770.html?autocompleteStr=2015%20ONCA%20770&autocompletePos=1
http://canlii.ca/t/j2kgg
https://www.canlii.org/en/on/onca/doc/2017/2017onca682/2017onca682.html?autocompleteStr=2017%20ONCA%20682&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1997/1997canlii6321/1997canlii6321.html?autocompleteStr=R.%20v.%20Mitchell&autocompletePos=4
https://www.canlii.org/en/bc/bcca/doc/2010/2010bcca448/2010bcca448.html?autocompleteStr=2010%20BCCA%20448&autocompletePos=1
https://www.canlii.org/en/ca/scc-l/doc/2011/2011canlii25147/2011canlii25147.html
https://www.canlii.org/en/nb/nbca/doc/2011/2011nbca5/2011nbca5.html?autocompleteStr=2011%20NBCA%205&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1994/1994canlii687/1994canlii687.html?autocompleteStr=89%20C.C.C.%20(3d)%20184%20&autocompletePos=1


~ 26 ~ 
 

 

are curable. The court held instead “there is no case precisely on point”, and that “the weight of 

authority is against the application of s. 686(1)(b)(iv)” to jury-selection errors. The court argued 

that in Khan, Arbour J. had “approved of” two cases – the Court of Appeal’s prior decision in 

Rowbotham and Gonthier J.’s dissenting reasons for this Court in R. v. Bain – holding that errors 

in jury selection leave the Court improperly constituted such that s. 686(1)(b)(iv) cannot apply.63  

 Arbour J. did not “approve[] of” either decision. Her only reference to Rowbotham was as 

a citation for the proposition that “irregularities in jury selection” had previously been treated as 

jurisdictional errors. Arbour J. cited Rowbotham not to approve or disapprove of its analysis, but 

rather as evidence of a state of law that Parliament enacted s. 686(1)(b)(iv) to redress.64  

 With respect to Bain, Arbour J. wrote, “I agree with the analysis of the scope of the 

section provided by Goodman J.A. in R. v. Cloutier … and adopted by Gonthier J. in R. v. 

Bain….” Arbour J. adopted the analysis in Cloutier, an early leading case on s. 686(1)(b)(iv), 

and merely commented that Gonthier J. had done so as well. Even if Arbour J. can be read as 

having adopted Gonthier J.’s analysis, her endorsement would extend only insofar as Gonthier J. 

had adopted the analysis of “the scope of the section provided” in Cloutier. Gonthier J.’s 

adoption of Cloutier was distinct from his analysis of the effect of errors in jury selection, which, 

as he noted, involved distinguishing Cloutier, not following it. Indeed, Cloutier suggests that 

irregularities in jury selection, as in Rowbotham, should be assessed on the basis of prejudice, not 

a categorical exclusion, although the court suggested it may be difficult to show an absence of 

prejudice.65 

  

_______________________ 
 

63 R. v. W.V., 2007 ONCA 546, at paras. 27, 38-39, leave ref’d, 2008 CanLII 18964 (SCC). R. v. 

Rowbotham, 1988 CanLII 147 (ON CA), at para. 71, also noted without analysis that the 

possibility that s. 686(1)(b)(iv) [then s. 613(1)(b)(iv)] would apply had not been argued, but that 

the court did not see it as applicable. 
64 R. v. W.V., 2007 ONCA 546, at paras. 29, 41, leave ref’d, 2008 CanLII 18964 (SCC); Khan, 
2001 SCC 86, at para. 14. 
65 R. v. Khan, 2001 SCC 86, at para. 11; R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII p. 
28, leave ref’d, [1989] 2 S.C.R. vi; R. v. Bain, [1992] 1 S.C.R. 91, at pp. 133-36.  

https://www.canlii.org/en/on/onca/doc/2007/2007onca546/2007onca546.html?autocompleteStr=2007%20ONCA%20546&autocompletePos=1
https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii18964/2008canlii18964.html?autocompleteStr=2008%20CanLII%2018964%20&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/1988/1988canlii147/1988canlii147.html?autocompleteStr=1988%20CanLII%20147%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2007/2007onca546/2007onca546.html?autocompleteStr=2007%20ONCA%20546&autocompletePos=1
https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii18964/2008canlii18964.html?autocompleteStr=2008%20CanLII%2018964%20&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2001/2001scc86/2001scc86.html?autocompleteStr=2001%20SCC%2086%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc86/2001scc86.html?autocompleteStr=2001%20SCC%2086%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1988/1988canlii199/1988canlii199.html
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
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iii. Resurrection of an approach rejected in Khan 

 Cloutier identified three categories of error that define when s. 686(1)(b)(iv) may apply. 

The section (i) cannot cure a situation where the court has no jurisdiction over the class of 

offence charged; but can cure (ii) minor procedural irregularities; and (iii) serious procedural 

irregularities causing a loss of jurisdiction.66 Implicit in this Court’s adoption in Khan of 

Cloutier is the rejection of the competing interpretations of s. 686(1)(b)(iv) that had departed 

from Cloutier by adding “a further category not enumerated in Cloutier” where the “court never 

obtains jurisdiction” because of an error going to the court’s composition.67  

 The Court of Appeal’s approach has revived this interpretation. First, the court has held 

that cases where the “court never obtains jurisdiction” make up a category that cannot be cured.68 

Second, the court has reasoned that jury-selection errors should be treated as incurable because 

they are akin to errors in taking the accused’s election of mode of trial, which are themselves 

incurable. For the proposition that election errors are incurable, the court relied on the rejected 

line of authority.69 (The analogy also suffers from the fact that Khan identified “errors in the 

procedure by which the accused elected his mode of trial” as curable under s. 686(1)(b)(iv).70) 

iv. Flawed textual analysis  

 A conclusion that Parliament intended to exclude errors in jury selection from the ambit 

of s. 686(1)(b)(iv) rests on two flawed textual theories: (i) that the section can apply where the 

court “had jurisdiction”, but not where the court fails to acquire jurisdiction in the first place; and 

(ii) that the use of the words “trial court” in the section implies a properly constituted jury. 

_______________________ 
 

66 R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII p. 23, leave ref’d, [1989] 2 S.C.R. vi. 
67 See R. v. Pottinger (1990), 54 C.C.C. (3d) 246 (Ont. C.A.), at pp. 251-52, leave ref’d, [1990] 
S.C.C.A. No. 201; R. v. Mitchell, [1997] O.J. No. 5148 (C.A.), at para. 29; R. v. Bain, [1992] 1 
S.C.R. 91, at pp. 135-36, per Gonthier J.  
68 R. v. W.V., 2007 ONCA 546, at paras. 26, 35, leave ref’d, 2008 CanLII 18964 (SCC). 
69 R. v. Noureddine, 2015 ONCA 770, at para. 56, citing two pre-1985 cases and R. v. Pottinger, 
(1990), 54 C.C.C. (3d) 246 (Ont. C.A.), at pp. 251-52, leave ref’d, [1990] S.C.C.A. No. 201, and 
R. v. Varcoe, 2007 ONCA 194, at paras. 15-16 (applying R. v. Mitchell, [1997] O.J. No. 5148 
(C.A.), at para. 29 (applying Pottinger)). See also, more recently, R. v. Tadesse, 2017 ONCA 
682, at para. 6; R. v. Gibson, 2017 BCCA 367, at para. 4; R. v. Szabo, 2018 BCCA 101. 
70 R. v. Khan, 2001 SCC 86, at para. 14. 
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https://www.canlii.org/en/on/onca/doc/1997/1997canlii6321/1997canlii6321.html?autocompleteStr=R.%20v.%20Mitchell&autocompletePos=4
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii111/1992canlii111.pdf
https://www.canlii.org/en/on/onca/doc/2007/2007onca546/2007onca546.html?autocompleteStr=2007%20ONCA%20546&autocompletePos=1
https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii18964/2008canlii18964.html?autocompleteStr=2008%20CanLII%2018964%20&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2015/2015onca770/2015onca770.html?autocompleteStr=2015%20ONCA%20770&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1990/1990canlii10935/1990canlii10935.html?autocompleteStr=1990%20CanLII%2010935&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2007/2007onca194/2007onca194.html?autocompleteStr=2007%20ONCA%20194&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1997/1997canlii6321/1997canlii6321.html?autocompleteStr=R.%20v.%20Mitchell&autocompletePos=4
https://www.canlii.org/en/on/onca/doc/2017/2017onca682/2017onca682.html?autocompleteStr=2017%20ONCA%20682&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca682/2017onca682.html?autocompleteStr=2017%20ONCA%20682&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2017/2017bcca367/2017bcca367.html?autocompleteStr=2017%20BCCA%20367&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca101/2018bcca101.html?autocompleteStr=2018%20BCCA%20101&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc86/2001scc86.html?autocompleteStr=2001%20SCC%2086%20&autocompletePos=1
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 The first theory arises from the precondition to the application of s. 686(1)(b)(iv) that 

“the trial court had jurisdiction over the class of offence of which the appellant was convicted”. 

The Court of Appeal for Ontario has reasoned that the section can only apply where a trial court 

“had jurisdiction” and then somehow lost it.71  

 However, the requirement imposed by the phrase “jurisdiction over the class of offence” 

is a form of jurisdiction more fundamental than might have been connoted had Parliament simply 

referred to “jurisdiction” or “jurisdiction over the offence”.72 Ample authority suggests that this 

requirement is meant to exclude situations “where the court did not have subject matter 

jurisdiction in the primary sense of the term, as opposed to the lack of jurisdiction resulting from 

non-compliance with a formality or to the loss of this jurisdiction”. Jurisdiction “over the class of 

offence”, properly interpreted, means nothing more than that the court in which the accused was 

tried – Superior or provincial – could have subject matter jurisdiction over the charge.73 As Watt 

J.A. noted in R. v. Sciascia, “[t]he Criminal Code creates two classes of offences – indictable and 

summary conviction – and confers jurisdiction on various courts to try persons charged with 

those offences.” Canada’s Superior Courts can try all indictable offences. The provincial courts 

can try summary-conviction offences and all indictable offences except those listed in s. 469.74   

 Under this definition of “jurisdiction over the class of offence”, s. 686(1)(b)(iv) cannot 

save, for example a murder conviction rendered by a provincial court, or a summary conviction 

_______________________ 
 

71 See e.g. R. v. Noureddine, 2015 ONCA 770, at paras. 49-51.  
72 In R. v. Doyle, [1977] 1 S.C.R, 597, at p. 610, this Court defined “jurisdiction over the 

offence” as jurisdiction over the charging document, the loss of which “in no way affects the 

jurisdiction of the court in relation to the ‘offence’ itself’”. The phrase “jurisdiction over the 

class of offence” cannot be read as a requirement that the trial court had “jurisdiction”, because 

the purpose of s. 686(1)(b)(iv) is to cure procedural irregularities that cause a loss of jurisdiction. 
73 R. c. Bebawi, 2019 QCCS 4393, at para. 126; R. v. Primeau, [2000] J.Q. no 683 (C.A.), at 
para. 29; R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII pp. 21-22, leave ref’d, [1989] 2 
S.C.R. vi; R. v. Sciascia, 2016 ONCA 411, at para. 80, rev’d on other grounds, 2017 SCC 57; R. 
v. Giovannini, 1992 CanLII 7119 (NL CA), at para. 12; R. v. G.(A.M.), 2000 NSCA 6, at paras. 
1-3, 6-7. 
74 R. v. Sciascia, 2016 ONCA 411, at paras. 79-80, rev’d on other grounds, 2017 SCC 57; 
Criminal Code, R.S.C. 1985, c. C-46, ss. 2 (“Superior court of criminal jurisdiction” and “court 
of criminal jurisdiction”), 468, 469, 785 (“summary conviction court”), 798.  
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https://www.canlii.org/en/on/onca/doc/2016/2016onca411/2016onca411.html?autocompleteStr=2016%20ONCA%20411&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc57/2017scc57.html?autocompleteStr=2017%20SCC%2057&autocompletePos=1
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-2
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-468
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-469
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-785
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-798
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rendered by a Superior Court.75 In those circumstances, the court had no jurisdiction to try “the 

class of offence”. It is understandable that Parliament would exclude this type of error from the 

section’s ambit. They involve courts answering questions of guilt or innocence that Parliament 

never intended that court to answer. It should matter little that an overwhelming case led to a 

conviction in a fair, procedurally perfect murder trial, if the trial was presided over by, e.g., a 

municipal administrative tribunal. As Côté J. explained, writing for herself in R. v. Sciascia, 

where a court “had no jurisdictional basis to try” a matter, the “foundational defect in the 

proceedings” is that “there was a total absence of jurisdiction” to do what the court did. “Section 

686(1)(b)(iv) cannot cure this foundational defect.”76  

 However, where, but for a procedural irregularity, the trial court had authority to convict 

the accused of the “class of offence”, the fundamental flaw Parliament sought to exclude from 

the section’s ambit is absent. The trial court answered a question it had been empowered to 

answer, but made a mistake in the process. The trial court “had jurisdiction over the class of 

offence”, and, absent a finding of prejudice, the procedural irregularity can be cured.  

 The theory that s. 686(1)(b)(iv) can only apply if the trial court successfully acquires 

jurisdiction is flawed in another way. It appears to rest on an assumption – which this Court has 

rejected – that Parliament intended to treat pre-trial errors differently than errors later in the 

process. Khan indicates that the jurisprudence the section was intended to address related to 

“procedural errors, pre-trial, at trial and post-conviction” (emphasis added).77 After Bain and 

before Khan, this Court unanimously accepted in R. v. N.(C.) that s. 686(1)(b)(iv) can apply to 

errors in the process through which a court acquires jurisdiction under the Criminal Code. This 

Court relied on s. 686(1)(b)(iv) to restore a conviction rendered at a trial where the court never 

acquired jurisdiction, having failed to read out the indictment or take the accused’s plea. This 

Court overruled the Quebec Court of Appeal majority’s conclusion that errors of that nature were 

_______________________ 
 

75 R. v. Primeau, [2000] J.Q. no 683 (C.A.), at para. 26; R. v. D.M.E., 2014 ONCA 496, at paras. 
56- 66. 
76 R v. Sciascia, 2017 SCC 57, at paras. 71-74, per Côté J., dissenting on a point not addressed by 
the majority.  
77 R. v. Khan, 2001 SCC 86, at para. 13. 
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incurable. In a subsequent case, the Quebec Court of Appeal applied s. 686(1)(b)(iv) in 

circumstances where no indictment was ever put before the trial court.78  

 The second flawed textual theory underlying the Ontario jurisprudence emerges from the 

dissenting opinion in R. v. Bain, where Gonthier J. argued that the inclusion of the words “trial 

court” in the phrase “the trial court had jurisdiction over the class of offence” implied a 

requirement of a properly constituted trial court. Gonthier J. reasoned that the Criminal Code in 

many cases presumptively makes the trial court “a court composed of a judge and jury”, and “[i]f 

the jury is not constituted according to the rules, the court exists no more than if the judge had 

been unlawfully appointed.”79 

 However, this analysis begs the question. It does not flow logically from Parliament’s use 

of the words “trial court”, and the fact that in many cases the trial court is presumptively 

composed of judge and jury, that Parliament therefore intended the jury be constituted pursuant 

to a perfect application of the rules.  The fact that many offences must presumptively be tried by 

a jury is not evidence that Parliament intended that all juries be selected perfectly. 

 “[T]rial court” is a defined term for Part XXI of the Criminal Code (“Appeals – 

Indictable Offences”), the Part in which s. 686(1)(b)(iv) is found. The term means only “the 

court in which an accused was tried”. The suggestion that the term implies a properly constituted 

jury is further belied by the presumption of consistent expression, which would lead to the same 

definition applying to the 27 other times the term “trial court” appears in the Criminal Code. But 

some of those appearances deal with pretrial procedures that occur before a jury is selected.80 

 Further, Gonthier J.’s assertion that a court is no longer legally a “court” within the 

meaning of the Criminal Code when the jury is incorrectly selected is problematic. It is unclear 

why an error in jury selection must lead to a conclusion a court is no longer a “court” within the 

_______________________ 
 

78 R. v. N.(C.), [1992] 3 S.C.R. 471, rev’g 1991 CanLII 3718 (QC CA); R. v. Primeau, [2000] 
J.Q. no 683 (C.A.), at para. 49.  
79 R. v. Bain, [1992] 1 S.C.R. 91, at p. 136.  
80 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at para. 44; See 
Criminal Code, R.S.C. 1985, c. C-46, ss. 536(4.3), 548(2.1) and 556(2)(b), (3) and (4) 
(appearance in “trial court” to have trial date fixed). See also ss. 673 (“trial court”), 675, 676, 
686, 687(2), 689, 719(4), 759(3) & (4).  
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meaning of the Criminal Code, rather than a conclusion it is still a court, just one sitting with an 

improperly selected jury. 

 The analysis is also not advanced by the analogy to a judge-alone trial where there was an 

error in the process through which the judge was appointed. Is it necessarily true that an error in 

an order in council appointing a Superior Court judge would mean every conviction that judge 

had entered was an incurable nullity? 

 In the end, the dissenting reasoning in Bain amounts to an assertion that Parliament could 

not have intended the proviso to apply to errors in jury selection. Yet, as noted above, elsewhere 

in the Criminal Code, Parliament has indicated that jury-selection rules need not be applied 

perfectly: see ss. 643(3), 670, 671. The conclusion in Bain also runs contrary to the purpose of s. 

686(1)(b)(iv), which, as discussed in Khan, was to permit courts to remedy procedural 

irregularities that had been deemed jurisdictional, including irregularities in jury selection.  

2. The test for whether “the appellant suffered … prejudice” under s. 686(1)(b)(iv) 

a. The proviso should generally apply where the error did not affect the verdict 

 Section 686(1)(b)(iv) can apply where “the appellant suffered no prejudice” as a result of 

a procedural irregularity. In Cloutier, this phrase was interpreted to require that the irregularity 

“did not affect the outcome of the trial adversely to [the appellant]”. To similar effect, in Khan, 

Arbour J. held that “the test of prejudice under [s. 686(1)(b)(iv)] should be the same as the no 

substantial wrong or miscarriage of justice [test], under s. 686(1)(b)(iii)”. As such, s. 

686(1)(b)(iv) may apply “where there is no ‘reasonable possibility that the verdict would have 

been different had the error … not been made’”.81 Such a finding may be made where  

 The error is minor or harmless, such that the appellate court is “convinced that the error 

could have had no effect on the verdict”. That conclusion may flow from “the triviality of 

the error itself, or the lack of prejudice caused by a more serious error of law”,82 or,  

_______________________ 
 

81 R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII p. 29, leave ref’d, [1989] 2 S.C.R. vi; R. 
v. Khan, 2001 SCC 86, at paras. 16, 28; see e.g. R. v. White, 2011 SCC 13, at paras. 91-94; see 
also R. v. Tran, [1994] 2 S.C.R. 951, at pp. 1008-09; c.f. R. v. Beaulac, [1999] 1 S.C.R. 768, at 
para. 54 (considering the nature of the right affected).   
82 R. v. Khan, 2001 SCC 86, at paras. 29-30.  
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 The case is overwhelming in that the evidence of guilt means “any other verdict but a 

conviction would be impossible”, even if the error is “not minor and cannot be said to 

have had only a minor effect on the trial”.83 

 The test for prejudice is concerned with the effect that the error may have had on the 

verdict’s safety or the trial’s fairness. This test workably distinguishes between harmful 

procedural errors that should result in a new trial, and harmless ones that should not. (See, e.g., 

cases where errors involving the accused’s exclusion from trial, the lost opportunity to make 

submissions, or the failure to perform a voir dire on the admissibility of evidence have been 

classified as both harmful or harmless, depending on the facts.84) Since the Crown bears the 

burden under s. 686(1)(b)(iv), uncertainty whether the error affected the verdict should inure to 

the accused’s benefit.  

b. Impairment of a statutory right is not synonymous with “prejudice” 

 The bare denial of a statutory right is not sufficient to constitute prejudice. Such an 

interpretation would defeat the purpose of s. 686(1)(b)(iv): jurisdiction is lost by non-compliance 

with procedures mandated by statute. The section is intended to cure errors of that nature.  

 The fact that a denied statutory right might be viewed as substantive, rather than purely 

procedural is also insufficient. Prejudice in this context is about effects that call into question the 

safety of the verdict. The denial of the right to be present for one’s trial under s. 650 of the 

Criminal Code is an example of an error affecting a statutory right affecting the substantive right 

to make full answer and defence, which is curable where the error has caused no prejudice.85   

c. An effect on the composition of the jury is not synonymous with “prejudice” 

 In the context of jury selection, the loss of peremptory challenges by only one party 

_______________________ 
 

83 R. v. Khan, 2001 SCC 86, at para. 31.   
84 Exclusion of accused: R. v. Schofield, 2012 ONCA 120, at para. 32, c.f. R. v. Mohebtash, 2007 
BCCA 307, leave ref’d, 2007 CanLII 66785 (SCC). No opportunity to make submissions: R. v. 
Olson, [1989] 1 S.C.R. 296; and R. v. Fontaine, 2002 MBCA 107, at paras. 67-73, c.f. R. v. 
Halliday, 1992 CanLII 4026 (MB CA), at CanLII pp. 17-18. Voir dire: R. v. Fong, 1994 ABCA 
267, leave ref’d, [1994] S.C.C.A. No. 523, c.f. R. v. G.(C.N.), 1994 CarswellBC 885 (C.A.). 
85 See e.g. Mohebtash, ibid.; R. v. Halliday, 1992 CanLII 4026 (MB CA); R. v. Rowbotham, 1988 
CanLII 147 (ON CA), at para. 68.  
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might be seen to create an imbalance that prejudices the fairness of the proceedings.86 But a loss 

equally felt by both parties has no such effect.  

 While the loss of peremptory challenges may affect the composition of the jury, this 

effect should not be enough to establish prejudice within the meaning of s. 686(1)(b)(iv), absent 

a connection to the verdict, like an effect on the jury’s impartiality.  

 In R. v. Davey and R. v. Yumnu, this Court questioned whether a Charter breach affecting 

the composition of a jury should require a new trial if it can be shown that the jury was impartial. 

In Davey, Karakatsanis J. was “not persuaded” that an effect on the jury’s composition was 

enough. Reasoning from the fact that “[t]he jury selection process is designed to provide 

safeguards to ensure the impartiality of the jury”, Karakatsanis J. accepted that “a reasonable 

possibility that the jury would have been differently constituted” rebuts the presumption of jury 

impartiality. “However”, she held, “it may be that the Crown should then have the opportunity to 

show, on balance, that the jury was impartial” (although impartiality would not bar a separate 

finding of an appearance of unfairness amounting to a miscarriage of justice).  Moldaver J. 

echoed this reasoning in Yumnu.87  

 Davey affirms the core interest at stake in jury selection: the right to be tried by an 

impartial jury, which is a fundamental component of the right to a fair trial.88 If the jury was not 

impartial, the trial was unfair, and the accused has “suffered … prejudice”, such that s. 

686(1)(b)(iv) should not apply. However, the accused has no right to demand a particular jury. 

Random selection from a representative panel – not control – is an essential characteristic of 

Canadian jury selection.89 As explained in Yumnu, “[a]ttempts … to obtain a favourable jury are 

inimical to … [the right to be tried by an independent and impartial tribunal].”90  A jury-

selection regime will be constitutionally valid where it can be expected to produce an 

independent and impartial jury. Where the jury meets these requirements, the fact that different 

people might have served as jurors is of no moment: the trial was fair. Where the trial was 

_______________________ 
 

86 See R. v. G.(S.), 2012 ONCA 895, at paras. 4-6; R. v. Lunden, 1998 ABCA 398.  
87 R. v. Davey, 2012 SCC 75, at para. 55 and FN 5; R. v. Yumnu, 2012 SCC 73, at paras. 75-76.  
88 See also R. v. Find, 2001 SCC 32, at para. 28. 
89 R. v. Sherratt, [1991] 1 S.C.R. 509, at p. 525; R. v. Davey, 2012 SCC 75, at paras. 30-31. 
90 R. v. Yumnu, 2012 SCC 73, at paras. 71-72. 
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“fundamentally fair”, even if “not … perfect”, the results are tolerable to our justice system.91 

There is no meaningful prejudice and s. 686(1)(b)(iv) should apply.  

3. Broader systemic prejudice may be considered under s. 686(1)(b)(iv) 

a. The limited statutory basis to consider systemic prejudice 

 Ordinarily under s. 686(1)(b)(iii), the analysis begins and ends with whether the error was 

harmless or of no moment in light of an overwhelming case.92 Although s. 686(1)(b)(iv) is meant 

to mirror the analysis under s. 686(1)(b)(iii), the Court of Appeal for Ontario has held s. 

686(1)(b)(iv) cannot apply where the trial court’s error causes “prejudice in the broader sense of 

to the appearance of the due administration of justice”. The court has explained that this analysis 

“extends beyond actual prejudice”.93  

 The textual basis to engage in this type of analysis of systemic prejudice is not initially 

apparent. While s. 686(1)(b)(iii) directs courts to consider whether the court “is of the opinion 

that no substantial wrong or miscarriage of justice has occurred”, the focus on s. 686(1)(b)(iv) is 

narrower, on whether “the appellant suffered no prejudice” – i.e. personal prejudice – as a result 

of the procedural irregularity. It thus appears the basis to consider systemic prejudice is more 

firmly grounded in the text of the former section, than the latter. 

 Notwithstanding the differences between the two sections, courts considering the 

application of s. 686(1)(b)(iv) can consider systemic prejudice – i.e. prejudice to public 

confidence in the administration of justice. An appellate court’s jurisdiction to make an order 

under s. 686(1)(b)(iii) or (iv) is discretionary: the court “may dismiss” an appeal where the 

conditions in ss. 686(1)(b)(iii) or (iv) is met. Harm to public confidence in the administration of 

_______________________ 
 

91 See R. v. Find, 2001 SCC 32, at para. 28.  
92 See e.g. R. v. Sarrazin, 2011 SCC 54, at para. 59, per Cromwell J., dissenting. 
93 R. v. Kakegamic, 2010 ONCA 903, at paras. 35-39; R. v. Cumor, 2019 ONCA 747, at para. 51. 
See also R. v. Esseghaier, 2019 ONCA 672, at paras. 71, 95, leave to SCC granted, 38861; R. v. 
Sinclair, 2013 ONCA 64, at para. 23; R. v. F.E.E., 2011 ONCA 783, at paras. 33, 51; R. v. 
Sciascia, 2016 ONCA 411, at para. 85, rev’d, 2017 SCC 57; R. v. McDonald, 2018 ONCA 369, 
at paras. 52-54; R. v. Riley, 2017 ONCA 650, at para. 72, leave ref’d, [2018] S.C.C.A. No. 216; 
R. v. Noureddine, 2015 ONCA 770, at paras. 47, 62-64, 68; R. v. Husbands, 2017 ONCA 607, at 
para. 40, leave ref’d, 2018 CanLII 4677 (SCC), at para. 40; R. v. Province, 2019 ONCA 638, at 
para. 81; R. v. Rose, 2020 ONCA 306, at paras. 27, 32.  
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justice is a relevant consideration when a court considers whether to exercise a discretionary 

power. In Cloutier, the Court of Appeal for Ontario reasoned that an appellate court may “refuse 

to exercise the discretion given to it under s. 613(1)(b)(iv) to dismiss the appeal” where it would 

ensure “that justice will not only be done but will be seen to be done.”94 

b. The effects of both dismissing the appeal and allowing it are relevant  

 If systemic prejudice was “prejudice” within the meaning of s. 686(1)(b)(iv), it could 

perhaps be argued that the Crown’s burden under the section would oblige it to prove the 

complete absence of such prejudice before the section could be invoked. However, systemic 

prejudice is relevant only to the appellate court’s residual discretion in deciding whether or not to 

cure the error. As the Saskatchewan Court of Appeal reasoned in R. v. T.(L.W.), the question is 

not whether the error caused systemic prejudice, it is whether the error caused prejudice so great 

that the appellate court should decline to exercise its discretion in favour of upholding the 

conviction.95 To decide whether the prejudice is too great, courts must weigh the effects on 

public confidence in the administration of justice of two results: (i) allowing the appeal and 

ordering a new trial because of the error; and (ii) dismissing the appeal and upholding the 

conviction in spite of the error. The least harmful result should be preferred.  

 Considering only the systemic effects of upholding the conviction fails to accord proper 

weight to the purpose of s. 686(1)(b)(iv). Analysis in Ontario has at times focused only on the 

prejudice that would be caused by upholding the conviction, without considering the fact that 

ordering a new trial has repercussions for public confidence in the administration of justice, 

which are particularly acute where the new trial will involve the repetition of a trial that was 

fundamentally fair.   

 For example, in R. v. Rose, the Court of Appeal for Ontario allowed an appeal where the 

trial judge erred by dismissing the 13th juror selected before deliberations began rather than 

randomly selecting a juror to be dismissed, as required by s. 652.1(2). The court was satisfied 

that the error meant the jury was not properly constituted, but also went on to find prejudice, 

_______________________ 
 

94 R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII pp. 31-32, leave ref’d, [1989] 2 S.C.R. 
vi; see also R. v. T.(L.W.), 2008 SKCA 17, at paras. 28-33.   
95 R. v. T.(L.W.), 2008 SKCA 17, at paras. 28-33.   
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even though there was “no suggestion of actual partiality”. The court reasoned that the bare 

failure to follow a mandatory procedure relating to juror impartiality tainted “the appearance of 

jury impartiality” and that treating the “error as inconsequential would risk bringing the 

administration of justice into disrepute”.96 

 A court’s non-compliance with the law can harm public confidence in the administration 

of justice. However, the laudable goal of strict compliance with statutory law is not the only 

relevant interest.  

 Where the verdict’s safety is unaffected by the error and the appellate court is considering 

whether to allow an appeal based on the systemic prejudice, compelling societal interests 

underlying s. 686(1)(b)(iv) militate in favour of upholding the conviction. As Taschereau J. 

explained for this Court regarding the predecessor to s. 686(1)(b)(iii), “[i]t would indeed be a 

shocking impediment to the proper administration of criminal justice, if criminals were allowed 

to go free because of a trivial error in law or of an oversight of no material consequence.”97 In 

Jolivet, the Court confirmed that s. 686(1)(b)(iii) focuses on the safety of the verdict because of 

the manifest “public interest to avoid the cost and delay of further proceedings”: 

Ordering a new trial raises significant issues for the administration of justice and the 
proper allocation of resources.  Where the evidence against an accused is powerful and 
there is no realistic possibility that a new trial would produce a different verdict, it is 
manifestly in the public interest to avoid the cost and delay of further proceedings.  
Parliament has so provided.98 

 Concerns about wasteful relitigation are equally applicable to procedural errors. As Lamer 

C.J.C. explained using words he adopted in R. v. Clunas, “the gravity of any alleged procedural 

deviation” depends on the extent to which it impedes the objective of a fair trial upholding the 

accused’s right to make full answer and defence.“[T]he importance of departures from the 

traditional form of procedure from which no prejudice arises should not be so escalated as to result 

in the invalidity of the proceedings where a Court is satisfied that the result would have been the 

same had the trial proceeded in the manner in which it is alleged it should have.”99 

_______________________ 
 

96 R. v. Rose, 2020 ONCA 306, at paras. 22-23, 28-32.  
97 Chibok v. The Queen (1956), 24 C.R. 354 (S.C.C.), at p. 246, cited in R. v. Khan, 2001 SCC 
86, at para. 29.  
98 R. v. Jolivet, 2000 SCC 29, at para. 46. 
99 R. v. Clunas, [1992] 1 S.C.R. 595, at pp. 598-99.  
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 This philosophy underlies s. 686(1)(b)(iv). It must be considered when a court is 

contemplating allowing an appeal based on a residual discretion in a case where a procedural 

error had no effect on the verdict. In many cases, the harm that would result from upholding a 

conviction in a fair trial where a procedural error was made will be trivial in comparison to the 

harm that would result from ordering a new trial. The most appropriate way for the court to 

exercise its discretion is to choose the path that causes less harm to public confidence in the 

administration of justice. 

4. The appeal should be allowed since (i) the error is potentially curable, (ii) the 
respondent suffered no prejudice and (iii) confidence in the administration of justice 
would be harmed more by ordering a new trial than by affirming the conviction 

 If the trial court erred by determining the temporal application of new jury-selection 

provisions and applying them at the respondent’s trial, s. 686(1)(b)(iv) should cure the error.  

 First, pursuant to Khan, the trial court’s decision to apply the post-amendment jury-

selection rules at the respondent’s trial is curable under s. 686(1)(b)(iv), unless the respondent 

was prejudiced by the error.  

 Second, the appellant does not argue that the case was overwhelming. However, the error 

was harmless in the sense that it caused no personal prejudice to the respondent. There is no 

suggestion that the respondent’s jury was partial toward the Crown. As both courts below held, 

the new regime is constitutionally valid. There is no right to a particular jury, only to an impartial 

jury selected through a fair process. The fact that the new regime produces impartial juries is 

affirmative evidence sufficient to discharge the Crown’s burden of proving an absence of 

prejudice. The trial was fair. The respondent appealed against conviction solely on the basis that 

the new jury selection regime had wrongly been employed at his trial. There is no reason to 

believe the jury produced anything other than a true verdict through the application of correct 

legal instructions to the jury’s appreciation of the facts. The verdict is safe.  

 Third, an analysis of systemic prejudice also favours restoring the respondent’s 

conviction. As the majority of this Court held in R. v. Van, “it would detract from society’s 

perception of trial fairness and the proper administration of justice if [trivial] errors … could too 
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readily lead to an acquittal or a new trial”.100 On balance, the harm to the due administration of 

justice that would be occasioned by ordering a new trial is greater than the harm of restoring the 

conviction.  The nature of the error, and its effect on the accused’s interests and the apparent 

fairness of the trial are relevant.101 Here, 

• The trial judge made a good faith mistake, following a careful analysis on a complex 

area of law regarding the temporal application of the new provisions, and, on the Court 

of Appeal’s analysis, selected the wrong option in a choice between two constitutionally 

valid jury selection regimes. The trial judge’s approach to the new jury rules in this case 

was followed in many other serious cases in Ontario, all of which will likely require a 

new trial if this Court holds that the trial judge’s approach was wrong and incurable, 

even though the error might be best described as a technicality, 

• The application of the new regime did not favour the Crown over the accused; both 

parties were denied the ability to challenge prospective jurors peremptorily,  

• The effect of the trial judge’s error was to apply a constitutionally valid jury-selection 

regime that will eventually apply in all cases, and 

• Although the Crown concedes that the error had an effect on the composition of the jury, 

the error did not impair any of the core statutory and Charter-protected interests the jury-

selection process protects: the result was still an independent and impartial jury, 

randomly selected from a representative panel, through a fair, balanced process, that 

favoured neither party over the other.  

 Setting aside the jury’s verdict in these circumstances would do far more to harm to the 

administration of justice than would affirming the conviction. A technical error regarding the 

temporal application of the new regime meant the appellant lost access to a procedure that was 

not necessary to ensure a fair trial. A new trial would be a waste of scarce resources. The effect 

on confidence in the administration of justice might be well assessed from the perspective of the 

jurors at the respondent’s trial. They would no doubt be perplexed were they to be told that a 

_______________________ 
 

100 R. v. Van, 2009 SCC 22, at paras. 34-35.  
101 See R. v. Cloutier, 1988 CanLII 199 (ON CA), at CanLII p. 31, leave ref’d, [1989] 2 S.C.R. 
vi; R. v. Simon, 2010 ONCA 754, at para. 122, leave ref’d, 2011 CanLII 25151 (SCC); R. v. 
Fontaine, 2002 MBCA 107, at paras. 59-60, 67, 68, 73; R. v. Halliday, 1992 CanLII 4026 (MB 
CA). 
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technical error on a fine point of law that did not render the trial unfair meant that, legally 

speaking, the trial never happened. The result would cause reasonable, informed members of the 

public to question the priorities of our justice system. As this Court has held, “common sense and 

the law need not be strangers”.102 The jury’s verdict, following a fundamentally fair trial, should 

be restored. 

PART IV:  SUBMISSIONS ON COSTS 

111. The appellant submits that no costs should be awarded.

PART V:  ORDER SOUGHT 

112. It is respectfully requested that the appeal be allowed, that the order of a new trial be set

aside, and that the respondent’s conviction be restored.

ALL OF WHICH is respectfully submitted by: 

_______________________ 
Andreea Baiasu 
Counsel, Her Majesty the 
Queen 

_______________________ 
Michael Perlin 
Counsel, Her Majesty the 
Queen 

________________________ 
Rebecca Law 
Counsel, Her Majesty the 
Queen 

DATED at Toronto, this 7th day of July, 2020 

_______________________ 
102 R. v. Rodgerson, 2015 SCC 38, at para. 54. 
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