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A. Implications of the Appeal Decision 

1. The Majority found that it was an error of law to find the Respondent physician violated 

the standard of care where the Respondent took the steps that a prudent surgeon would have 

taken. This approach ignores whether they actually did – the juridical possibility that 

circumstantial evidence can raise an inference of negligence which calls for an explanation from 

the Respondent.1 

2. The Majority decision goes beyond settled principles of law, and in effect says that 

physicians need only ‘try’ to meet the standard of care. The Majority accepts that the 

circumstantial fact of a plaintiff’s injury is relevant, but only where the Trial Judge has already 

determined a specific error or omission falling short of the standard of care. Has form triumphed 

over substance? 

3. The result of the Majority decision is a requirement for patients to prove with certainty 

what did not happen – to rule out any alternative potential causes of the injury before the fact of 

that injury can be considered. Are the courts struggling to fill an analytical gap formerly 

occupied by the doctrine of res ipsa loquitur? It’s clear the fact of Ms. Armstrong’s injuries said 

something to the Trial Judge, but are we permitted to listen? 

4. This Honourable Court should consider the implications of the Court of Appeal decision 

below for negligence analyses writ large. The Court of Appeal below could not reach unanimity 

on how trial judges should reason through standard of care and causation issues. Similarly, the 

decisions reached in Hassen,2 MacNeil,3 and Cooper4 demonstrate the existence of clearly 

conflicting decisions from at least three provincial courts of appeal on how this should happen. 

5. On February 20, 2020, Justice Turner of the Manitoba Court of the Queen’s bench relied 

on the within decision in the exact way that the Applicant expressed concern. In Rutherford v. 

 
1 See, for example, Dickie v. Minett, 2014 ONCA 265 (CanLII) at para. 3. 
2 Hassen v. Anvari, [2003] O.J. No. 3543 (Ont. C.A.), leave to appeal to S.C.C. ref'd, (2004), 
[2003] S.C.C.A. No. 490 (S.C.C.). 
3 MacNeil v. Kajetanowica, 2019 NSCA 35. 
4 Cooper v. Flood, 2016 ABCA 365. 
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Wiens5 the Plaintiff argued that no one could definitively say what caused the injury. Since the 

physician had not presented any evidence to rebut the inference, prior jurisprudence would 

suggest that negligence can be inferred. Following the decision of the Court of Appeal below, it 

was not inferred. Justice Turner referred to the Majority decision and the “warning of the Ontario 

Court of Appeal in Armstrong”.6 If there was “nothing of any legal significance”7 in this case, 

why has another provincial court already sought to rely upon it? 

6. In Rutherford v. Wiens, the Plaintiff’s expert identified three possible ways the injury 

occurred. The expert was not present during the surgery and therefore could not say precisely 

what happened. As in the within case, he indicated that the injury itself suggested negligence as 

the most likely explanation. The surgeon entered what he described as a “no-go zone” absent any 

stated reason to do so.8 Although the defendant presented no evidence to rebut the inference of 

negligence suggested by the plaintiff,9 the decision of the Majority in the within matter was used 

as a basis to find no negligence. 

7. The decision of the Majority effectively provides a “break” to medical defendants that 

does not exist for other types of defendant in Canada. The question for this Honourable Court is 

whether that should be the law for Canadians. Is it no longer the case that what happens while a 

person is anesthetized is necessarily in the hands of the defendant doctor? To suggest that there 

is no obligation on that party to adduce evidence refuting an inference of negligence creates an 

unfair advantage for medical defendants. All patients are exposed to greater risk as a 

consequence of this decision. If medical professionals can escape negligence, the conduct of 

medical professionals cannot effectively be regulated by Canadian courts. 

 
5 Rutherford v. Wiens, 2020 MBQB 35 at para. 38. 
6 Ibid. at para. 47. 
7 Memorandum of Argument of the Respondent, Dr. Colin Ward at para. 3. 
8 Rutherford, supra at para. 23. 
9 Ibid. at para. 38. 
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B. Burden of Proof and Alternative Explanations of Injury 

6. There are seminal cases on the standard of care which are cited at most trials.10 The 

Applicant does not seek to re-litigate these essential elements of the standard of care; however, 

over time, unsettled questions/issues have arisen. The common law has evolved and requires this 

court to weigh in and clarify. The current state of the law has led to an inconsistent patchwork of 

jurisprudence across the country. 

7. Justice Paciocco stated: “A trial judge who is prepared to proceed on the basis that only 

negligence could cause the relevant injury is obliged to consider and rule out non-negligent 

causes…the burden is not on the defendant to raise potential non-negligent causes.”11 

8. Perhaps tellingly, the Respondent failed to address the conflicting decision reached in 

Cooper v. Flood.12 This decision from the Alberta Court of Appeal is analogous to the within 

matter both factually and legally. Interestingly, Alberta’s highest court found the surgeon 

negligent based on the inference that the only possible cause of the injury was negligence. 

According to the Alberta Court of Appeal, a practical burden shifts to the defendant where there 

is circumstantial evidence of negligence. Should there be such a wide discrepancy in outcomes 

across Canadian jurisdictions? 

9. Surely, the trier of fact should be entitled to assume that the best evidence is before him 

or her. To suggest that the plaintiff bears the burden of ruling out “other” causes of injury 

establishes an unfair playing field. Once a prima facie case for negligence has been established, 

even by means of circumstantial evidence, it makes practical and legal sense for the trier of fact 

to assume that, if there are any actual or possible non-negligent causes of the injury, the 

defendant would lead that evidence. Are Canadians not entitled to the understanding that the 

defendant is the party who performed the procedure and is therefore in the best position to know 

how an injury occurred? 

 
10 Memorandum of Argument of the Respondent, Dr. Colin Ward at paras. 29-32. 
11 Appeal Decision at para. 56. [Emphasis added]. 
12 Cooper v. Flood, 2016 ABCA 365 
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10. Comparing the Cooper decision in particular with the within decision demonstrates that 

the law is unsettled and provincial appeals courts require this Honourable Court’s guidance on 

the follow matters of national importance: 

• shifting evidentiary burdens; 

• dealing with non-negligent explanations for injury; 

• appellate review and the appropriate scope of re-examination; and 

• the deference owed to trial judges. 

C. Attempt or Achieve the Standard: Does Proficiency Matter? 

11. The test articulated by the Majority of the Court of Appeal below establishes a standard 

whereby a physician is only required to take some of the steps enumerated within the standard to 

escape negligence; that a physician can attempt to take the steps but without accuracy or 

proficiency, so long as he or she tried to take all required steps. In his decision, Justice Paciocco 

found:  

Dr. Ward took the steps he described to identify and protect the ureter. These were 
essentially the same steps that Ms. Armstrong's own expert surgeon conceded a 
reasonably prudent surgeon would use. Given this finding, the trial judge should have 
dismissed Ms. Armstrong's action.13 

12. The problem with this finding is that the steps mentioned above are indeed only some of 

the steps required. Dr. Ward himself conceded that the final – and perhaps the obvious – step 

would be to stay away from the Applicant’s ureter.14 He failed this step. 

13. The Respondent himself acknowledged that if he went within 2 millimeters of the ureter 

it was an error on his part.15 The injury could not have occurred otherwise. The question is how 

should courts deal with this seemingly obvious proposition. 

14. The Majority decision establishes a test that does not require proficiency. In his recitation 

of the evidence Paciocco J.A. stated “if these steps were taken, including trying to stay a safe 

 
13 Appeal Decision at para. 4. 
14 Trial Decision at para. 62. 
15 Appeal Decision at paras. 26 and 114, citing Trial Proceedings January 12, 2018, at pp. 48-49. 
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distance from the ureter there would be no breach of the standard.”16 Later in his decision 

Paciocco J.A. again emphasizes the word ‘try’, stating the defendant’s expert said “he would try 

and stay away from the ureter”.17 This emphasis was clearly intended to carry weight. But should 

it carry weight across Canada – should it affect future negligence decisions? That is the question 

before this Honourable Court. 

15. This line of reasoning can be extrapolated to any area of medical care. It is not dependent 

upon the facts of this case. The Majority’s decision suggests to the reader that a physician need 

only ‘try’ to carry out the standard of care; proficiency apparently does not matter. 

16. In the dissenting opinion, van Rensburg J.A. addressed this finding when she stated, 

citing Rowlands v. Wright,18 that “[t]here is a difference between using the appropriate technique 

and executing it properly”.19 

17. The within case presents this Honourable Court with a uniquely stable platform from 

which to answer fundamental questions in the law of negligence. Each standard of care expert 

and the defendant himself agreed upon the content of the standard of care.20 This case does not 

require the court to wade into what exactly the standard entailed. The Applicant invites this 

Honourable Court to grant Leave and provide an opportunity to settle a growing national debate 

about how physicians satisfy the standard of care and what a plaintiff must prove to establish 

negligence in Canada. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of March, 2020 

________________________ 
Jan Marin & Ryan Breedon 
Counsel for the Applicant 
  

 
16 Appeal Decision at para. 22. 
17 Appeal Decision at para. 20. 
18 Rowlands v. Wright, 2009 ONCA 492 at para. 28. 
19 Appeal decision at para. 165. 
20 Appeal decision at paras. 19-20; Trial Decision at para. 62. 
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