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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. This Leave Application seeks to stir up controversy and sow confusion over a long-

established principle of medical negligence law—the requisite standard of care—which was not 

an issue in dispute in this matter. In so doing, the Applicant is attempting to engage this Honourable 

Court in advancing her view of how that standard should apply to the particular facts of this case, 

hoping that this Honourable Court will see the evidence differently than did the Ontario Court of 

Appeal. 

2. The standard of care has been well settled for decades and is not threatened by anything 

that was decided here. There was no discord between the majority and the dissent on the law 

regarding the standard of care. Both articulated the well understood principles in the usual terms. 

They differed in the application of those principles to the facts of this case. This is unremarkable; 

applying the standard of care to the evidence will invariably be case-specific, as it was here. 

3. The Applicant prefers the reasoning of the dissenting Justice and wants this Honourable 

Court to substitute the dissent for the majority view, but there was no error by the majority in its 

articulation of how and why the trial judge erred. Even if there were, no issue of national 

importance emerges from such a debate, and nothing of any legal significance turns on one result 

or the other in this case.  

4. The majority reversed the trial judge’s decision and found that it was an error to conclude 

that the standard of care in this particular surgery required that no injury could ever occur, that 

there was an absolute prohibition on injury in this case, and that coming within 1-2 millimetres of 

the ureter during surgery both caused the injury and was itself a breach of the standard of care. The 

majority found that the trial judge bound up issues of causation and standard of care in his analysis, 

and then failed to give effect to his own finding that in carrying out the surgery, Dr. Ward followed 

the course a surgeon conducting the procedure would reasonably follow, without negligence. 

5. In dissent, Justice van Rensburg would have held that in this particular surgery, coming 

within 1-2 millimetres of the ureter was itself an act of negligence, could never be reasonable, and 

was a breach of the standard of care, without more. Respectfully, there is much wrong with this 

analysis on the record in this case, but the essential point is that no issue is raised with respect to 

the law on the standard of care itself—it is all about what happened in this case. 
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6. The Applicant seeks leave to appeal, but there is no issue of public or national importance, 

no law that needs clarification or re-articulation by this Honourable Court, and no other compelling 

reason to re-assess this case. Medical negligence law in Ontario and Canada is clear and well-

understood. The principles were correctly applied by the Ontario Court of Appeal, which corrected 

errors in the Trial Decision, as it is entitled to do. Ms. Armstrong’s proposed appeal is a hail-Mary 

effort to re-litigate the application of established legal principles with the hope of a favourable 

result. But it raises nothing new. 

7. Accordingly, this application for leave to appeal should be dismissed. 

B. SUMMARY OF FACTS 

(i) The underlying facts 

8. The Respondent, Dr. Colin Ward (“Dr. Ward”), is a General Surgeon who has practised 

in Barrie, Ontario since 2007. He has been the Chief of Surgery at the Royal Victoria Hospital (the 

“Hospital”) since December 2016.1 

9. The Applicant, Karen Armstrong (“Ms. Armstrong”) is a former Registered Nurse who 

resides in Barrie. In the years before the surgery at issue, Ms. Armstrong had numerous health 

issues that necessitated multiple procedures, including a partially successful Ileostomy in 2007 and 

corrective surgery in 2009 to address lingering symptoms.2 

10. On February 5, 2010, Dr. Ward carried out a laparoscopic colectomy to remove Ms. 

Armstrong’s colon (the “Surgery”). Dr. Ward used a LigaSure device for the Surgery. The 

LigaSure is a hemostatic device used intraoperatively during laparoscopic surgeries to seal tissues 

in the course of a dissection. Its bipolar current heats and seals the tissues. After sealing is 

complete, it is possible for the surgeon to divide the sealed area with no bleeding.3 

11. To identify the left ureter, Dr. Ward mobilized the right colon using a combination of 

electro-cautery and blunt dissection. Dr. Ward then identified the left ureter by visualizing the 

ureter through the laparoscope and by physically touching the ureter and observing it vermiculate 

                                                 

1 Armstrong v. Royal Victoria Hospital, 2018 ONSC 2439 at para. 50 (“Trial Decision”), 

Application for Leave to Appeal of Karen Armstrong (“Application”), Tab 2A; Appeal Book 

and Compendium of the Appellant, Dr. Ward (“ABC”), Tab 11, p. 146-149. 
2 Trial Decision at para. 13, Application, Tab 2A. 
3 Trial Decision at paras. 1, 21-23, 28-32, Application, Tab 2A 
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(move and pulse). Upon identifying the ureter, Dr. Ward used blunt dissection to move the 

retroperitoneal structures containing the ureter away from the colon.4 

12. After the ureter was a safe distance away from the colon, Dr. Ward opened the LigaSure. 

Using the LigaSure, Dr. Ward divided the colonic mesentery, a network of tissue and blood vessels 

supplying the left colon, to enable the removal of the colon. Given that this was a benign surgery, 

he divided the mesentery as close to the colon as possible, ensuring the protection of the ureter. 

Following its mobilization, the colon was removed without issue. Ms. Armstrong was noted to 

have tolerated the Surgery well.5  

13. Following the Surgery, Ms. Armstrong attended upon Dr. Ward three times from February 

through March 2010. At all appointments, Ms. Armstrong presented with no serious or concerning 

issues, other than some discomfort. Subsequently, approximately 10 weeks after the Surgery, Ms. 

Armstrong attended at the emergency department at the Hospital and reported complaints of “some 

left-sided flank pain that radiates to the rectum for about 14 days”. Ms. Armstrong had a CT scan, 

and re-attended upon Dr. Ward. Dr. Ward referred her to a urologist, who identified an obstruction 

to her left ureter.6 

14. On October 29, 2010, Dr. Cory Hartsburg performed a nephrectomy, or removal of Ms. 

Armstrong’s left kidney. In his operative report, Dr. Hartsburg noted that he “tried to follow the 

ureter down; however due to her previous colectomy there just seemed to be a lot of adhesions and 

scarring beyond the proximal third of the ureter and that (sic) certainly appeared that the source of 

the obstruction to the ureter was from scarring from her previous surgery”. The operative report 

makes no mention that the ureter had suffered a thermal injury.7 

 

 

                                                 

4 Trial Decision at paras. 51-58, Application, Tab 2A; Operative Note, ABC, Tab 12, p. 166-167; 

Evidence of Dr. Ward, January 12, 2018 (“Dr. Ward Evidence”), p. 14 l. 5 – p. 17 l. 9, ABC, 

Tab 6, p. 55-58. 
5 Trial Decision at paras. 16, 53, 58, Application, Tab 2A; Dr. Ward Evidence, p. 17 l. 5 – p. 20, 

l. 19, ABC, Tab 6, p. 59-62; Operative Note, ABC, Tab 12, p. 166-167. 
6 Trial Decision at para. 16, Application, Tab 2A; Medical Records, ABC, Tab 12, p. 169-173, 

178-181, 185, 187-188, 195-206. 
7 Trial Decision at paras. 17-18, Application, Tab 2A; Medical Records, ABC, Tab 12, p. 199. 
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(ii) Judicial history 

15. The trial of this matter was held over two weeks in January 2018 before Justice Mulligan 

of the Ontario Superior Court of Justice (the “Trial Judge”). As damages were settled before trial, 

the Trial Judge focused on two issues in his decision: whether Dr. Ward breached the standard of 

care expected of a general surgeon in conducting the Surgery; and, if the standard of care was 

breached, did the breach cause the damage to Ms. Armstrong’s left ureter?8 

16. The Trial Judge held that Dr. Ward breached the standard of care (the “Trial Decision”). 

The Trial Judge determined that the standard of care of a general surgeon conducting a colectomy 

of a benign colon was to “identify, protect, and to avoid contact with or close proximity to the 

ureter when using an energy emitting device like the LigaSure”. The Trial Judge found that Dr. 

Ward breached the standard of care because Ms. Armstrong had an injury to her ureter.9 

17. In coming to this conclusion, the Trial Judge accepted the expert evidence put forward by 

the plaintiff, and rejected the expert evidence put forward by the defendant.10  

18. On the standard of care, the plaintiff’s expert, Dr. Marcus Burnstein, opined that the 

standard of care for the Surgery is to identify and protect the ureter, and not to injure the ureter. In 

other words, regardless of taking all reasonable steps to identify and protect the ureter, as he agreed 

Dr. Ward had done, the standard of care requires there be no injury to the ureter. This opinion had 

no support at law, and none in the field. It was noteworthy that Dr. Burnstein does not perform 

colectomies using the laparoscopic method, and he does not use the LigaSure regularly.11 

19. As to causation, which the Trial Judge considered first, the Trial Judge found that Dr. Ward 

must have come within 1-2 millimeters of the ureter because damage resulted, leading to scar tissue 

and eventual ureter blockage. Again, the Trial Judge adopted the expert evidence put forward by 

the plaintiff, and rejected that presented by the defendant. The plaintiff’s causation expert, Dr. 

Laurence Klotz, opined that Dr. Ward must have come within 1-2 millimeters of the ureter during 

the Surgery, causing a thermal injury to the ureter. Dr. Klotz opined that this thermal injury caused 

                                                 

8 Trial Decision at paras. 4-5, Application, Tab 2A. 
9 Trial Decision at paras. 81-84, 112-113, Application, Tab 2A. 
10 Trial Decision at paras. 110-113, Application, Tab 2A. 
11 Trial Decision at paras. 8, 74-75, Application, Tab 2A. 
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the 8-10 centimeter scarring along the ureter, which eventually led to Ms. Armstrong’s subsequent 

injuries and procedures. These opinions were all contested by the defendant’s experts at trial.12 

20. Dr. Ward appealed the Trial Decision. The Ontario Court of Appeal heard this matter on 

June 20, 2019, and released its decision on December 10, 2019.13 The Ontario Court of Appeal 

allowed Dr. Ward’s appeal, holding that the Trial Judge erred in his articulation and analysis of 

the standard of care: 

… I agree with Dr. Ward that the trial judge erred in defining the standard 

of care that Dr. Ward had to meet, improperly establishing a standard of 

perfection. In simple terms, the trial judge effectively concluded that if Dr. 

Ward injured Ms. Armstrong’s ureter with the cauterization tool he was 

employing, he would be liable. Instead, the trial judge should have 

determined whether Dr. Ward performed the operation in the manner that a 

reasonably prudent surgeon would have.14  

21. Justice Paciocco declined to discuss other grounds of appeal beyond the standard of care, 

on the basis that a reversible error had been made on that issue. Having articulated the errors of 

law and having found that the Trial Judge committed these errors, the majority dismissed the action 

against Dr. Ward.15 

22. Justice van Rensburg dissented. Justice van Rensburg based her dissent largely on 

deference owed to a trial judge. She disagreed that the law in respect of standard of care was 

applied incorrectly by the Trial Judge.16 Crucially for this Application, Justice van Rensburg did 

not disagree with the established principles defining the standard of care; only how those principles 

were applied to the case at hand: 

In general terms, the standard of care required of a medical practitioner is 

to exercise a reasonable degree of skill and knowledge and the degree of 

care that could reasonably be expected of a normal, prudent practitioner of 

the same experience and standing. The standard of reasonableness is not a 

standard of excellence that amounts to perfection. To adopt such an 

approach would amount to a guarantee. 

                                                 

12 Trial Decision at paras. 9, 87-91, 96-98 104-108, 112-113. 
13 Armstrong v. Royal Victoria Hospital, 2019 ONCA 963 (“Appeal Decision”), Application, 

Tab 2C. 
14 Appeal Decision at paras. 3, 33, 66-67, Application, Tab 2C.  
15 Appeal Decision at paras. 32, 66-67, Application, Tab 2C. 
16 Appeal Decision at para. 71, (dissent) Application, Tab 2C. 
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In any case where standard of care is at issue, the court must determine what 

is reasonably required to be done (or avoided) by the defendant in order to 

meet the standard of care. In a medical malpractice case, the court must 

determine what a reasonable physician would have done (or not done) in 

order to meet the standard of care. The degree of foreseeable risk affects the 

determination of the standard of care. 

Here, the question is whether the trial judge, in his determination and 

application of the standard of care, held Dr. Ward to a higher standard than 

what could reasonably be expected of a prudent and reasonable general 

surgeon performing a colectomy in the circumstances of this case.17 

(citations omitted) 

23. Even with respect to the issue of how causation applied to the standard of care analysis, 

the dissenting opinion largely agreed with the majority over the general principles of medical 

negligence law. The disagreement was with its application to the highly specific facts of this case.18 

PART II - QUESTIONS IN ISSUE 

24. Ms. Armstrong contends that her application raises two issues of public importance: 

(a) what is the standard of care for professional negligence in Canada; and, 

(b) what is the applicable standard of review for the standard of care in Canada? 

25. Neither of these questions raises an issue of public importance in the circumstances of the 

proposed appeal, has merit as an issue of law, or raises any uncertainty needing clarification here. 

PART III - STATEMENT OF ARGUMENT 

A. THE STANDARD OF CARE IN MEDICAL NEGLIGENCE LAW IS CLEAR, 

CONSISTENT, AND SETTLED 

26. The multiple issues with respect of the standard of care raised by the Applicant are not 

issues of national importance and do not accurately reflect Canadian law. In particular: 

(a) there is no “trend” in respect of the standard of care; it is well-defined. There are 

no “negative implications” of the Appeal Decision regarding the standard of care 

(or at all) to Canadian law or to the public; 

                                                 

17 Appeal Decision at paras. 86-88 (dissent), Application, Tab 3. 
18 Appeal Decision at paras. 138-143 (dissent), Application, Tab 3. 
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(b) Justice Paciocco did not “specifically ask for further clarification” on the issue of 

causation and the standard of care; 

(c) the issues cited with respect to a plaintiff’s obligations and the question of res ipsa 

loquitor are not issues in practice, are addressed thoroughly in the Appeal Decision, 

and do not require re-visiting by this Honourable Court; and, 

(d) as a result, there is there is no “contemporary debate” that requires review or 

clarification by this Honourable Court. 

(i) The standard of care in medical negligence cases is clear and non-controversial 

27. The law on standard of care is clear and has been well-defined for decades, and the Appeal 

Decision’s application of these principles creates no “negative implications”. 

1) Principles of the standard of care 

28. There are three essential elements of the standard of care as they apply in the present case: 

(a) the standard of care is one of reasonableness in light of the medical practitioner’s 

practice and experience; 

(b) the standard of care is not one of perfection; and, 

(c) an assessment of the standard of care cannot involve hindsight. 

29. The seminal articulation of the standard of care in the medical context, cited at virtually 

every trial (and by Justice van Rensburg),19 is found in the 1956 Ontario Court of Appeal decision, 

Crits v. Sylvester, which was affirmed by this Honourable Court: 

The legal principles involved are plain enough but it is not always easy to 

apply them to particular circumstances. Every medical practitioner must 

bring to his task a reasonable degree of skill and knowledge and must 

exercise a reasonable degree of care. He is bound to exercise that degree of 

care and skill which could reasonably be expected of a normal, prudent 

practitioner of the same experience and standing, and if he holds himself 

out as a specialist, a higher degree of skill is required of him than one who 

does not profess to be so qualified by special training and ability.20 

(emphasis added) 

                                                 

19 Appeal Decision at para. 86 (dissent), Application, Tab 2C. 
20 Crits v. Sylvester, [1956] OR 132 at para. 13 (CA), aff’d [1956] SCR 991 [Crits]. 
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30. This law remains unchanged and well understood today. Courts throughout the country, 

including this Honourable Court, have adopted and affirmed the view that the standard of care will 

be that of a reasonably competent practitioner in the relevant field.21  

31. Canadian courts are also clear that the above standard does not require perfection. This 

approach has long been expressly discouraged; as no medical practitioner ensures that he or she 

will achieve a perfect result, it is an error of law to hold a physician to such a standard. 22 This rule 

was recently affirmed by the British Columbia Court of Appeal in Carlsen v. Southerland, a case 

cited by the Applicant, where the Court overturned the trial judge’s decision on this basis: 

[B]y imposing a standard of excellence that amounted to perfection, the trial 

judge set a standard that was impossible to rebut. Indeed, as can be seen 

from para. 37 of the trial judge's reasons, he concluded that “the simple 

precaution that Dr. Southerland should have taken was to ensure that he not 

let his instruments penetrate past the annulus fibrosus.” In this respect, the 

trial judge improperly focused only on the result of the surgery, and not on 

the precise manner in which Dr. Southerland failed to meet the appropriate 

standard of care. In the result, he held Dr. Southerland to a standard that 

amounted to a guarantee.23 (emphasis added) 

32. Hindsight is also prohibited in assessing the standard of care. Crits v. Sylvester and 

subsequent cases highlight this principle and affirm that medical practitioners cannot be judged 

based on the result itself, and that trial judges must avoid the “retrospectoscope” in conducting 

breach analyses.24 On this issue, in St-Jean v. Mercier, this Honourable Court emphasized that trial 

judges must distinguish negligence and a breach of the standard of care from mere surgical 

misadventure: 

To ask, as the principal question in the general inquiry, whether a specific 

positive act or an instance of omission constitutes a fault is to collapse the 

inquiry and may confuse the issue. What must be asked is whether that act 

                                                 

21 See e.g. St-Jean v. Mercier, 2002 SCC 15 at para. 53 [St-Jean]; Bafaro v. Dowd, [2008] OJ 

No 3474 at paras. 22-23 (Sup Ct) [Dowd (Sup Ct)], aff’d 2010 ONCA 188 [Dowd (CA)]; 

Carlsen v. Southerland, 2006 BCCA 214 at paras. 11-13 [Carlsen]. 
22 Wilcox v. Cavan, 1974 CanLII 188 p. 676 (SCC), citing Cardin v. La Cité de Montréal, 1961 

CanLII 77 at p. 685 (SCC); Kooijman v. Bradshow, 2016 BCSC 2316 at para. 184; Todd v. Pegado, 

2014 ONSC 2783 at para. 49. 
23 Carlsen, supra at para. 15. 
24 Crits, supra at para. 15; University Hospital v. Lepine, [1966] SCR 561 at para. 51; Epstein v. 

Salvation Army Scarborough Grace General Hospital, [1999] OJ No 3563 at para. 43 (CA); Dowd 

(Sup Ct), supra at paras. 26, 30; Adams v. Taylor, 2012 ONSC 4208 at paras. 33-34. 
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or omission would be acceptable behaviour for a reasonably prudent and 

diligent [surgeon] in the same circumstances. The erroneous approach runs 

the risk of focusing on the result rather than the means. [Surgeons] have an 

obligation of means, not an obligation of result.25 

33. These principles are clearly articulated, well-established, and non-controversial. A review 

of the recent case law does not suggest that these elements are under challenge, or have been 

misapplied in different ways in different jurisdictions. Indeed, even the Applicant appears to 

concede that these principles are entrenched in Canadian law.26 But here, the Trial Judge 

“collapsed the inquiry” and his decision could not stand. 

2) No negative implications of the Appeal Decision 

34. Notwithstanding the unequivocal state of the law, the Applicant has suggested that the 

Appeal Decision results in “wide-ranging” and “negative implications” for the law. She has 

asserted that the Appeal Decision results in a test where the defendant need only show that he or 

she intended to meet the standard and “took some steps” to do so. As a result, she argues, the 

Appeal Decision “is contrary to common sense”.27  

35. This argument is difficult to reconcile with the actual state of the law, which was even 

adopted by the Applicant, and is in any event a mischaracterization of the Appeal Decision. In the 

paragraph cited by the Applicant to support her above position, Justice Paciocco states: 

As I will explain in more detail below, the trial judge found that Dr. Ward 

took steps to identify and protect the ureter. Dr. Ward was found to have 

failed to meet the standard of care because he came within one to two 

millimetres of the ureter with the LigaSure. The factual finding that he did 

so was made because it is only within this one to two millimetre distance 

that the LigaSure is capable of causing the thermal injury that Ms. 

Armstrong was found to have sustained. The controversial component of 

the standard of care that the trial judge imposed was therefore his finding 

that a normal, prudent surgeon would avoid direct contact or close 

proximity (within two millimetres) between the ureter and the LigaSure.28 

                                                 

25 St-Jean, at para. 53; see also Kehler v. Myles, [1986] AJ No 1021 at para. 143 (QB), aff’d 1988 

ABCA 350, leave to appeal refused (1989), 95 AR 236 (SCC); Crits, supra at paras. 15-16. 
26 Memorandum of Argument of the Applicant, Karen Armstrong at paras. 37-40 (“Argument”), 

Application, Tab 3. 
27 Argument at paras. 41-45, Application, Tab 3. 
28 Appeal Decision at para. 38, Application, Tab 2C. 
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36. The majority is not discussing what the Applicant contends; Justice Paciocco is focusing 

on the results-oriented standard of perfection adopted by the Trial Judge.  

37. Justice Paciocco set out the following detailed analysis with respect to determining the 

standard of care, generally and in this case, citing this Honourable Court’s decisions in Fullowka 

v. Pinkerton’s of Canada Ltd and St-Jean, as well as the British Columbia Court of Appeal’s 

Carlsen decision: 

Dr. Ward contends that it is improper and perilous to articulate and apply 

the standard of care in this fashion. Avoiding contact or proximity to the 

ureter with the LigaSure is a goal that a prudent surgeon aims to attain. 

Defining the standard of care by stating the goal tells us nothing about how 

a prudent surgeon would go about achieving that goal, which is the pertinent 

inquiry. 

Moreover, where the goal used to define the standard of care is, in essence, 

avoiding the injury, as it is here, the standard being imposed is strict or 

absolute liability since liability follows with every injury. This is not a 

proper measure of liability in a negligence case. 

Stating the standard of care in this way also invites circular reasoning and 

collapses the causation inquiry: Did the failure to meet the standard of care 

cause the injury? It did, because causing the injury is a failure to meet the 

standard of care. 

For these reasons, it is generally an error of law to use outcomes or goals as 

the standard of care. … Negligence standards of care are to be measured by 

the behaviour that a relevant prudent person would undertake, rather than 

the results that prudent person would seek to attain or avoid.29 

38. Justice Paciocco did not state that the defendant must demonstrate only an intention, nor 

did he state that the defendant need show only that he took “some” steps. Instead, he focused 

specifically on how the implication of an outcome into the standard of care, absent a finding that 

only negligence could lead to a failure to meet that outcome, required a strict standard of perfection 

in the case.30 To do so is in conflict with the essential principles: reasonableness, not holding 

physicians to a standard of perfection, and avoiding hindsight. As a result, the Appeal Decision 

does not change the principles or alter the law as the Applicant suggests; it applies it. 

                                                 

29 Appeal Decision at para. 39-42, 44, Application, Tab 2C, citing Fullowka v. Pinkerton’s of 

Canada Ltd, 2010 SCC 5; St-Jean, supra. 
30 Appeal Decision at para. 47, Application, Tab 2C. 
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39. In this case, all the evidence, including from Dr. Burstein,31 was that Dr. Ward had 

conducted the Surgery fully in accord with the reasonable and standard approach to this surgery. 

As a result, the Trial Judge looked elsewhere—at the result—to find liability. This was an error. 

(ii) Further guidance from this Honourable Court was not sought and is not 

necessary 

40. The Applicant states that Justice Paciocco “specifically asked for further clarification on” 

the role of causation in determining the standard of care.32 Justice Paciocco did not ask for further 

clarification, he provided it. 

41. In his overview of the issues under appeal, Justice Paciocco wrote that he would address 

the second issue (i.e., did the Trial Judge err by conflating the standard of care and causation 

analyses) because “further guidance is warranted on the role causation can play in determining 

whether the standard of care has been breached”.33 He then addressed this issue on behalf of the 

majority.34 

42. Justice Paciocco thoroughly reviewed the relevant authorities on the issue of conflating the 

standard of care analysis with causation, including the rare circumstances where “it may be 

necessary to determine what happened to assess whether a defendant has breached the requisite 

standard of care”.35 Justice Paciocco then provided detailed reasoning for how these principles 

apply in practice, and to the present case: 

As I read these authorities, where the nature of the injury is relevant to “what 

happened”, it is not an error to consider that injury in resolving whether the 

standard of care has been breached. What should be avoided is engaging 

such questions where they are not relevant to whether a breach has occurred. 

Moreover, even where the nature of the injury is relevant to whether the 

standard of care was breached, formal “but for” determinations should not 

                                                 

31 Evidence of Dr. Burnstein, January 11, 2018, p. 77 ll. 14-32, p. 78 ll. 1-29, ABC, Tab 8, pp. 

112-113. 
32 Argument at para. 46, Application, Tab 3. 
33 Appeal Decision at para. 32, Application, Tab 2C. 
34 Appeal Decision at paras. 59-65, Application, Tab 2C. 
35 Appeal Decision at paras. 60-62, Application, Tab 2C, citing Snell v. Farrell, [1990] 2 SCR 

311; St-Jean, supra; Dowd (CA), supra; Chasczewski Estate v. 528089 Ontario Inc. (Whitby 

Ambulance Service), 2012 ONCA 97; McArdle Estate v. Cox, 2003 ABCA 106; Meringolo 

(Committee of) v. Oshawa General Hospital (1991), 46 OAC 260 (CA); Grass (Litigation 

guardian of) v. Women’s College Hospital (2001), CanLII 8526 (Ont CA). 
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be made until the act or omission falling short of the standard of care has 

been identified. 

In this case, given the trial judge’s misconception of the standard of care, 

he had to resolve “what happened”, specifically, whether the LigaSure was 

deployed within two millimetres of the ureter. The thermal injury showed 

that it was, since on the evidence the trial judge accepted, the LigaSure had 

to be brought within that range to cause the thermal injury Ms. Armstrong 

sustained. In other words, the thermal injury was circumstantial evidence of 

what happened. On the trial judge’s standard of care theory, it would 

therefore not be improper for a trial judge to consider the injury or its 

relationship to what happened, before resolving whether the standard of 

care had been violated. Put more simply, if the standard of care the trial 

judge applied had been correct, it would not have been an independent error 

to analyse the case as he did. 

However, had the trial judge properly conceived of the standard of care, it 

would not have been necessary for him to have conflated causation and 

standard of care decisions. In this sense, his doing so was in error, but this 

error is inextricably linked to the first and adds nothing to the outcome of 

this appeal.36 

43. In her argument, the Applicant cites appellate decisions in Ontario and Alberta to support 

her position that there is tension in the law regarding when causation can be considered as part of 

the negligence analysis.37 While in the Alberta Court of Appeal decision of McArdle Estate v. Cox, 

that Court takes a hard line on the point, Justice Paciocco arrived at a more nuanced and helpful 

analysis. Justice Paciocco reviewed the applicable authorities in detail and decided on the facts of 

the present case considering the overall principles. His conclusion was that in some cases it might 

be quite correct or necessary to determine what happened as a fact before turning to the application 

of the standard of care. Even there, however, the analysis should not be impacted by the causation 

analysis, as the Trial Judge was found to do in this case.38  

44. Appellate courts are entitled to review the law and to apply, consider, or distinguish cases. 

The majority did precisely this in this case. Engaging in this debate before this Honourable Court 

would not in any event assist the plaintiff here. If a firmer direction were to be adopted, to keep 

                                                 

36 Appeal Decision at paras. 63-65, Application, Tab 2C. 
37 Argument at paras. 48-49, Application, Tab 3. 
38 Appeal Decision at paras. 63-65, Application, Tab 2C. 
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causation away from the standard of care at all costs, the result would be a dismissal of this action 

in any event. 

(iii) A plaintiff’s obligations and the use of res ipsa loquitor are set out thoroughly 

in the Appeal Decision, and do not require re-visiting by this Honourable Court 

45. The Applicant contends that the law “must be clarified” where the majority stated: “[a] 

trial judge who is prepared to proceed on the basis that only negligence could cause the relevant 

injury is obligated to consider and rule out non-negligent causes”. The Applicant’s characterization 

of this issue seems to be that it places an undue burden on the plaintiff to postulate non-negligent 

causes and to rule them out. Relying on a criminal case, the Applicant suggests that this creates a 

form of unfairness to the plaintiff, asking: “shouldn’t the law require that each party be expected 

to put their best foot forward, including all defences, particularly those which will rely upon 

evidence within the knowledge of the defendant?”39 

46. With respect, the Applicant appears to have misunderstood the practical implications of the 

Appeal Decision. As set out above, Justice Paciocco provided a detailed analysis of where 

circumstantial evidence may be used to support a plaintiff’s position, and what is required in those 

circumstances. As a general rule, Justice Paciocco held that the plaintiff will need to consider and 

rule-out non-negligent causes of the injury in order to prove that the only way for an injury to 

occur is through negligence. Specifically, Justice Paciocco wrote: 

A trial judge who is prepared to proceed on the basis that only negligence 

could cause the relevant injury is obliged to consider and rule out non-

negligent causes. Only if this is done, can the trial judge properly use 

success as the standard of care. In determining whether this is so, the burden 

is not on the defendant to raise potential non-negligent causes with 

evidence, nor is it improper speculation for a trial judge to consider potential 

non-negligent causes that are open on the evidence but that the plaintiff has 

failed to address. A plaintiff whose liability theory is that only negligence 

could have caused the injury in question is obliged to demonstrate that this 

is so, and the trial judge is required to accept this before finding liability. 

That did not occur in this case. 

Nor can liability properly be grounded in the low risk of injury identified 

by the trial judge. It is a logical error to infer that since an adverse result is 

improbable, a defendant was negligent in causing that adverse result. 

Negligence needs to be proved in each specific case, unless it is established 

                                                 

39 Argument at paras. 51-54, Application, Tab 3. 
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that the kind of injury in question can only occur through negligence. Yet, 

as explained, the trial judge never found this to be so.40 

47. Here, Justice Paciocco is discussing a general principle concerned with ruling out non-

negligent causes. He does not state that where knowledge of a non-negligent cause is only within 

the defendant’s possession, and the plaintiff cannot provide this evidence, that the plaintiff’s case 

fails. Indeed, in the example cited by the Applicant in her argument—where an earthquake occurs 

during surgery, causing an injury in a non-negligent manner—the defendant would of course 

proffer this evidence. In this hypothetical, the plaintiff would raise the argument that the injury 

could only be caused by negligence and lead evidence ruling out non-negligent causes; the 

defendant would counter with evidence of the earthquake. In assessing the evidence, the Trial 

Judge would find that the plaintiff had not succeeded in meeting her burden given the evidence 

raised by the defendant.  

48. As a result, the Applicant’s argument in this respect is, ironically, one of form over 

substance. Justice Paciocco is discussing a general principle as it applied to the present case; he 

was not creating a common law scheme whereby the plaintiff must dutifully and systemically 

consider and rule out every conceivable non-negligent cause. 

49. In the same way, the Appeal Decision is not at odds with the use of Res Ipsa Loquitor, as 

suggested by the Applicant. The Applicant contends that the Appeal Decision is at odds with the 

law in medical negligence that circumstantial evidence can be used and applied. This is a 

misreading of the Appeal Decision, as it does not prohibit the use of circumstantial evidence. The 

Appeal decision correctly addressed the issues of how circumstantial evidence was raised by the 

plaintiff and applied by the Trial Judge, as discussed above.41 Justice Paciocco decided based on 

the established principles in this area and how these principles applied to the facts in the present 

case. His decision is not at odds with these authorities. 

50. Further, this entire discussion mut be addressed against the backdrop in this case that the 

surgeon acted reasonably in his conduct of the Surgery. 

 

 

                                                 

40 Appeal Decision at paras. 56-57, Application, Tab 2C.  
41 Appeal Decision at pars. 62-65, Application, Tab 2C. 
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(iv) There is no “contemporary debate” 

51. In concluding her argument, after raising the issues set out above, the Applicant argues that 

there is a “contemporary debate” with respect to the state of medical negligence law, and that the 

Appeal Decision is “precedent setting” or “precedent altering”.42 But this is not an accurate 

reflection of the state of Canadian law, as demonstrated above. The law on the standard of care in 

medical negligence has been clear for decades, and the Appeal Decision applies the established 

precedents—it neither sets nor alters precedent. The evidentiary issues purported to exist by the 

Applicant are alarmist and divorced from practicalities. There is no “contemporary debate”. 

B. THE STANDARD OF REVIEW DOES NOT REQUIRE REVIEW BY THIS 

HONOURABLE COURT 

52. The Applicant has argued that the majority inappropriately held the Trial Judge to a 

correctness standard of review, that the standard of review for the standard of care requires 

clarification from this Honourable Court, and that insufficient deference was paid to the Trial 

Judge.43 In reality, the law is clear on this issue and does not need re-stating, the appropriate 

standard was applied in this case, and the appropriate level of deference was afforded to the Trial 

Judge.  

(i) The standard of review for the standard of care 

53. The parties agree that the articulation of the standard of care is a question of law reviewed 

for correctness.44 In addition, where the erroneous characterization of the standard of care leads to 

an erroneous finding on the part of the trial judge, a correctness standard is applied to the 

characterization of the standard of care itself.45 It will also be an error of law reviewed on a 

correctness standard to interpose a specific positive act or instance of omission into the standard 

of care because, as this Court considered in St-Jean, to do so will collapse the negligence inquiry.46 

                                                 

42 Argument at paras. 66-69, Application, Tab 3. 
43 Argument at paras. 70-82, Application, Tab 3. 
44 Argument at para. 71, Application, Tab 3. 
45 St-Jean, supra at paras. 48-49; Housen v. Nikolaisen, 2002 SCC 33 paras. 27, 31, 33 

[Housen]; Meyers (Next Friend of) v. Stanley, 2005 ABCA 114 at paras. 17-19; Ross Estate v. 

Hiscock, 2007 NLCA 2 at para. 13; Paur (Committee of) v. Providence Health Care, 2017 

BCCA 161 at para. 49; Nattrass v. Weber, 2010 ABCA 64 at para. 24; Baker v. Russell, 2008 

NLCA 51 at para. 14; Timlick v. Heywood, 2017 MBCA 7 at para. 38. 
46 St-Jean, supra at paras. 51-54. 



16 

 

54. This is the current state of the law; it requires no further clarity. 

(ii) The majority did nor err 

55. The Applicant’s argument on standard of review seems to be focused on a claim that the 

majority inappropriately applied a correctness standard to what should have been a standard of 

palpable and overriding error. The Applicant has attempted to characterize the Appeal Decision’s 

issues with the Trial Judge’s articulation of the standard of care as one of form over substance. She 

argues that “the Majority here flirts with the notion that the Trial Judge was correct, but because 

he failed to express himself to the Majority’s satisfaction, the decision must be overturned” and 

that accordingly, “the Majority held the Trial Judge to a ‘results oriented’ standard of perfection”.47  

56. This is an incorrect interpretation of the Appeal Decision and Justice Paciocco’s reasoning.  

57. First, Justice Paciocco stated specifically that articulation was not the only issue: 

The material question on appeal is whether the trial judge applied a proper 

standard of care. It is not enough, therefore, to look solely at the trial judge’s 

articulation of the standard of care; attention must be paid to the actual 

reasoning employed. Even if judges speak in generic, conclusory terms, 

including by referring to goals or results, when describing the standard of 

care, this will not be an error if the trial judge’s reasoning demonstrates that 

a proper standard of care has been employed.48 (emphasis added) 

58. The real thrust of the majority’s analysis in the Appeal Decision focuses on the implications 

of applying the standard of care as it was (incorrectly) articulated. It is simply not the case that the 

Appeal Decision focused on the words or the form of the standard, as opposed to the substance. 

59. Second,  the majority focused on the articulation of the standard of care by the Trial Judge 

in part because it informed the application of the standard of care to the facts.49 This is the approach 

endorsed by this Honourable Court in Housen (and identified in St-Jean), when it considered that 

an erroneous characterization of the standard of care could lead to erroneous findings of the trial 

judge.50 In reviewing the application in light of the Trial Judge’s articulation, the majority 

identified that it was an error to interpose a specific positive act or omission into the standard of 

care. The Majority held: 

                                                 

47 Argument at para. 72, Application, Tab 3. 
48 Appeal Decision at para. 34, Application, Tab 2C. 
49 Appeal Decision at para. 37, Application, Tab 2C. 
50 Housen, supra at para. 33. 
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So, the current question is whether the trial judge used a goal or result in 

defining the standard of care, without finding that the goal or desired result 

could only have been missed by negligent acts or omissions. In my view, he 

did. … 

In other words, despite finding that Dr. Ward took the steps described for a 

prudent surgeon, the trial judge predicated liability on the result, namely, 

that Dr. Ward came within one to two millimetres of the ureter.51 

60. This is an error of law, reviewable on a correctness standard, as set out by this Honourable 

Court in St-Jean.52  

61. In any event, it does not assist the Applicant to argue that the incorrect standard of review 

was applied. The majority was correct in its analysis. But even if it did err, any error is not one of 

principle or law, but is one of the application of known principles to the particular circumstances 

here. There is thus no reason for this Honourable Court to address the issue, as it has no bearing 

beyond this case. 

(iii) The appropriate level of deference was provided 

62. The Applicant also attempts to reframe the legal error found by the majority as an attack 

on the discretion of trial judges to adopt evidence. The Applicant has stated: “If the decision in the 

within case stands and the trial judges are not permitted to formulate the standard of care on the 

basis of and consistent with the expert evidence before them, what does this say about the 

administration of justice, access to justice, and the hiring of experts?”.53  

63. First, expert evidence does not formulate the standard of care. Second, and moreover, this 

ignores virtually all of the Appeal Decision’s analysis of the facts, and the errors identified in the 

Trial Judge’s adoption of certain evidence. For example, Justice Paciocco specifically discusses 

the issues with adopting Dr. Burnstein’s evidence: 

It is understandable that the trial judge stopped short of accepting Dr. 

Burnstein’s zero risk theory. It would have been ill-advised to have accepted 

it. Dr. Burnstein’s zero risk theory is not supported by scientific literature. 

More importantly, Dr. Burnstein did not attempt to explain why accidental 

but non-negligent thermal injuries can be ruled out. It is obvious, for 

example, that surgical success depends on dexterity, yet Dr. Burnstein did 

                                                 

51 Appeal Decision at pars. 47, 51, Application, Tab 2C. 
52 St-Jean, supra at paras. 51-54. 
53 Argument at para. 75, Application, Tab 3. 
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not address whether an ordinary prudent surgeon would always have the 

dexterity to succeed in maintaining a safe distance. Nor did he address 

whether periodic vermiculation guarantees that a prudent surgeon could not 

cause unintentional injury to structures that have unexpectedly moved 

during surgery, a prospect that the practice of repeated vermiculation 

appears to contemplate. 

Indeed, in finding that Dr. Ward breached the standard of care, the trial 

judge appears to have had in mind the possibility that the ureter was injured 

when it could not be viewed during the surgery. When rejecting Dr. Ward’s 

belief that he successfully stayed more than five centimeters away from the 

ureter, he noted Dr. Ward’s admission that the ureter was unavoidably out 

of view of the microscope for part of the process. Yet neither Dr. Burnstein, 

nor anyone else, addressed whether an injury occurring in this way would 

be a negligent injury.54 

64. It was open to the Trial Judge to adopt the expert evidence he preferred, but to even argue 

this point misses the significance of the extricable legal errors that the Court of Appeal found in 

the Trial Judge’s articulation and application of the standard of care as a result of his adoption of 

his preferred expert evidence, as set out above. 

C. CONCLUSION 

65. Neither issue put forward by the Applicant raises any issue of public or national 

importance. The Applicant has characterized the decision as one that is wrong in law, creating 

consequences that impugn medical negligence law throughout the country. In realty, the Ontario 

Court of Appeal corrected errors in the Trial Decision, applied and helpfully re-articulated 

established principles, and provided a strong appellate authority on the issue of standard of care in 

the medical context. Accordingly, this Honourable Court should decline to grant leave to appeal. 

PART IV - SUBMISSIONS ON COSTS 

66. The Respondent requests that costs be awarded to him. 

PART V - ORDER REQUESTED 

67. The Respondent requests that the application for leave to appeal be dismissed with costs. 

 

                                                 

54 Appeal Decision at paras. 51-55, Application, Tab 2C. 
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