
S.C.C. Court File No. 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE ONTARIO COURT OF APPEAL) 
 

B E T W E E N: 
KAREN ARMSTRONG 

APPLICANT 
Respondent 

A N D: 
 

ROYAL VICTORIA HOSPITAL, DR. COLIN WARD, DR. SCOTT POWELL, 
DR. JESSIE-JEAN WEAVER AND DR. JOSEPH A. ZADRA 

RESPONDENT  
Appellant 

 
 

APPLICATION FOR LEAVE TO APPEAL  
(KAREN ARMSTRONG, APPLICANT) 

 (Pursuant to s.40 of the Supreme Court Act, R.S.C. 1985, c.S-26) 
 

GLUCKSTEIN LAWYERS  
301-595 Bay Street  
P.O.Box 53 
Toronto, Ontario M5G 2C2   
 
Jan Marin  
Tel: 416-408-4252 ext 235 
Fax: 416-408-4235 
Email: marin@gluckstein.com  
 
BREEDON LITIGATION  
86 Worsley St. 
Barrie, Ontario 
L4M 1L8 
 
Ryan Breedon 
Tel: 705-252-6838 
Fax:  705-252-6838 
Email: ryan@breedon.ca 
 
Counsel for the Applicant 
 
 
 

SUPREME ADVOCACY LLP 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P 0R3 
 
Marie-France Major  
Cory Giordano 
Tel.: (613) 695-8855 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocay.ca 
 cgiordano@supremeadvocacy.ca  
 
Ottawa Agent for Counsel for the 
Applicant 

mailto:marin@gluckstein.com
mailto:ryan@breedon.ca
mailto:mfmajor@supremeadvocay.ca
mailto:cgiordano@supremeadvocacy.ca


LENCZNER SLAGHT ROYCE SMITH 
GRIFFIN LLP 
130 Adelaide St. W., Suite 2600 
Toronto, Ontario M5H 3P5 
 
Ronald G. Slaght, Q.C.  
Sean Lewis  
Tel 416-865-2929 
Fax: 416-865-2862 
Email: rslaght@litigate.com  
 slewis@litigate.com  
 
Counsel for the Respondent  
 
 

 

  

mailto:rslaght@litigate.com
mailto:slewis@litigate.com


TABLE OF CONTENTS 

Tab Page 
1. Notice of Application for Leave to Appeal ........................................................................1 
2. Reasons and Judgments below 

A. Reasons for Decision of the Ontario Superior Court of justice, dated April 16, 
2018................................................................................................................................4 

B. Judgment of the Ontario Superior Court of Justice, dated April 16th, 2018  ...............30 
C. Reasons for Decision of the Court of Appeal for Ontario, dated December 6, 2019 ..33 
D. Order of the Court of Appeal for Ontario ................................................................. N/A 

3. Memorandum of Argument  
PART I – OVERVIEW AND STATEMENT OF FACTS ........................................150 
Overview  ...................................................................................................................150 

The Acceptable Margin for Error for Professional Services: A Matter of 
Life and Death?..............................................................................................150 
Contextualizing the Issues of Public Importance: The State of Negligence 
Law in Canada ...............................................................................................150 

Relevant Factual Background ....................................................................................152 
Judicial History ..........................................................................................................153 

Decision at Trial ............................................................................................153 
Majority Decision on Appeal .........................................................................154 
Dissenting Opinion on Appeal .......................................................................155 

PART II – QUESTIONS IN ISSUE  .........................................................................156 
PART III – STATEMENT OF ARGUMENT. ..........................................................157 
Issue 1: The Law of Standard of Care .......................................................................157 

Trends in Canadian Negligence Law .............................................................157 
Jurisprudence Addressing Fundamental Questions in the Law of 
Negligence......................................................................................................157 
Negative Implications of the Court of Appeal Decision Below .....................158 
The Relationship Between Causation and the Standard of Care ...................159 
What are Plaintiffs Obliged to Demonstrate? ...............................................160 
Whither Res Ipsa Loquitur? ...........................................................................162 
Seeing the Majority Decision in the Context of this Contemporary Debate..164 

Issue 2: Standard of Review Applicable to the Standard of Care ..............................165 



Standard of Review: Articulation of the Standard of Care ............................165 
What’s the Standard of Review & Applicable Level of Deference? ..............166 

Conclusion .................................................................................................................168 
PART IV – SUBMISSIONS ON COSTS .................................................................169 
PART V – ORDER REQUESTED............................................................................169 
PART VI – TABLE OF AUTHORITIES ..................................................................170 

 



PART I – OVERVIEW AND STATEMENT OF FACTS 

Overview 

The Acceptable Margin for Error for Professional Services: A Matter of Life and Death? 

1. This Application for Leave to Appeal asks this Honourable Court the following 

significant questions of public importance: 

• what is the standard of care for professional negligence in Canada; and 

• how should a Trial Judge describe the margin for error in professional negligence 

cases? 

2. Finding clear answers to these questions is of particular importance to physicians and 

other professionals who have an obligation to comply with a standard of care in their 

professional capacity. In this case, the questions arise in the context of an invasive medical 

procedure which resulted in substantial damage to the Applicant, Ms. Karen Armstrong. For Ms. 

Armstrong, and indeed all Canadians, determining just how far a medical professional can err is, 

quite literally, a matter of life or death. 

3. Canadians appreciate that medical professionals, including surgeons, set reasonable 

targets for certain procedures. This case is about what happens when the specific target is 

missed, and some other part of the body is hit instead. What should the juridical consequences be 

where, notwithstanding the reasonableness of the target set by a medical professional, a lack of 

skill or other error results in unnecessary, damaging contact with other parts of the body? 

Contextualizing the Issues of Public Importance: The State of Negligence Law in Canada 

4. Leave is sought in this matter because there is great uncertainty in contemporary medical 

negligence actions where the standard of care is an issue in dispute. The Court of Appeal below 

could not unanimously determine the applicable standard of care applicable in the circumstances, 

nor could they agree on the appropriateness of the Trial Judge’s determination that the 

Respondent surgeon breached the standard. 
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5. For the Majority, asking that a surgeon actually hit the specific target expected of a 

surgeon under the circumstances would impose an unreasonable “standard of perfection”. 

Alternatively, van Rensburg J.A. in dissent, cogently defended the reasoning of the Trial Judge – 

that the Respondent surgeon breached the standard of care for a general surgeon by coming too 

close to Ms. Armstrong’s ureter during a routine colectomy on a benign colon. 

6. It has been 25 years since the Supreme Court of Canada considered the elements of the 

standard of care in ter Neuzen v. Korn.1 This case presents new questions for consideration by 

this Honourable Court. The issues herein are fundamentally legal: 

• how do Trial Judges determine when a surgeon meets the standard once it has 
been established; and 

• should the law of negligence require that physicians simply understand the 
necessary steps for a given procedure and intend to take them, or should a surgeon 
also be required to actually take all necessary steps enumerated within the 
standard? 

7. The subject matter of the within case also presents this Honourable Court an opportunity 

to corollary issues of public, legal, and jurisprudential importance including the question of 

whether the outcome of a medical procedure can be used as circumstantial evidence in the 

analysis of standard of care, and what amount of deference ought to be given to determinations 

made by the Trial Judge. 

8. All patients and medical professionals need to know what the law is. This case presents a 

chance to speak directly to all individuals involved in medical negligence cases as well as all 

cases involving the determination of professional responsibilities and standards of professional 

care. By granting leave to appeal in this matter, this Honourable Court has an opportunity to 

bring much needed clarity to a situation which has the potential to affect millions of Canadians. 

It is of utmost public importance that these questions be resolved. Without further appellate 

guidance, Provincial courts of appeal will continue to develop a contradictory patchwork of 

jurisprudence and Canadians will face an uncertain, indeterminate professional standard. 

 
1 ter Neuzen v. Korn, [1995] 3 S.C.R. 674. 
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Relevant Factual Background 

9. The Respondent surgeon, Dr. Colin Ward, performed a laparoscopic colectomy on the 

Applicant, Ms. Karen Armstrong. During the surgery, Dr. Ward used a device called a LigaSure 

to seal blood vessels. After the surgery, Ms. Armstrong developed a blocked ureter, which 

resulted in significant damages. 

10. The LigaSure is widely used in surgery. It works by passing an electric current between 

two prongs, sealing and separating the tissue between the prongs. A side effect of this process is 

that the surrounding tissue for 1-2mm can be damaged by heat (the “thermal spread”). 

11. The risk of damage due to thermal spread is well-recognized. There is no serious issue 

that the standard of care requires a surgeon to operate the LigaSure far enough away from 

important structures, like the ureter, in order to avoid unintended damage. 

12. All four experts who testified at the trial, and Dr. Ward himself, agreed that the standard 

of care required a surgeon to identify, protect and stay away from the ureter in order to avoid 

injury. 

13. At trial, the real issue was whether Dr. Ward had used the LigaSure within 2mm of Ms. 

Armstrong’s ureter. Ms. Armstrong’s position at trial was that this was the only explanation for 

her blocked ureter in the circumstances of this surgery. It followed that Dr. Ward had operated 

the LigaSure too closely, thereby breaching the standard of care. 

14. Importantly, Dr. Ward did not take the position that using the LigaSure within 2mm of 

the ureter would meet the standard of care, or that the LigaSure could have inadvertently come 

within 2mm of the ureter despite taking all reasonable precautions. Instead, Dr. Ward argued that 

he had used the LigaSure some 5-15cm from Ms. Armstrong’s ureter – a distance which Ms. 

Armstrong conceded would meet the standard of care – but that this had resulted in scarring 

which somehow travelled through her abdomen, ultimately blocking her ureter. 

15. In order to determine whether the standard of care was breached, the Trial Judge was 

required to determine how the injury occurred. 
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16. The Applicant’s experts testified that the Respondent’s theory was simply impossible. Dr. 

Ward’s own experts agreed that there had never been a single reported case of the LigaSure 

causing this result. When pressed to explain why Ms. Armstrong had developed this hitherto 

unknown reaction, Dr. Ward’s causation expert testified that he did not know why Ms. 

Armstrong was “unique”. 

17. The Trial Judge found that Dr. Ward had used the LigaSure within 2mm of the ureter, 

and that this was a breach of the standard of care. He explicitly rejected Dr. Ward’s theory of 

how the injury had occurred. 

Judicial History 

Decision at Trial 

18. Prior to the trial, the parties had come to an agreement on damages and dismissed the 

case against all the named Defendants, save Dr. Ward. The case proceeded to trial before 

Mulligan J. in January 2018. In his decision, dated April 16, 2018, judgment was granted for Ms. 

Armstrong. 

19. The Trial Judge was asked to answer two questions:  

a) did Dr. Ward breach the standard of care expected of a general surgeon in 

conducting Karen Armstrong’s colectomy? 

b) if the standard of care was breached, did the breach cause damage to Armstrong’s 

left ureter, leading to her subsequent left kidney removal? 

20. The Trial Judge began his analysis of standard of care by referring to Randall (Litigation 

Guardian of) v. Lakeridge Health Oshawa,2 and Barfaro v. Dawd,3 which stand for the 

requirement that a court must determine what the standard of care is, and whether it was been 

breached before analyzing causation. 

21. The Trial Judge determined that the standard of care for a general surgeon “is to identify, 

protect, and avoid direct contact with or close proximity to the ureter when using an energy 
 

2 Randall (Litigation Guardian of) v. Lakeridge Health Oshawa, 2010 ONCA 537. 
3 Barfaro v. Dowd, 2010 ONCA 188. 
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emitting device like the LigaSure.”4 Close proximity meant within 1-2mm of the ureter, in the 

circumstances of the subject surgery, Mulligan J. was satisfied that it would be a breach of the 

standard of care for a general surgeon to come within 1-2mm of the ureter performing a routine 

colectomy on a benign colon. 

22. The Trial Judge preferred the evidence of the experts called by the Applicant. He 

accepted that, given the risk of injury to the ureter if the LigaSure was operated too close, the 

standard of care required that it be used more than 2mm away. He accepted that Dr. Ward took 

steps to identify and protect the ureter, but concluded that he had failed to do so. 

23. With respect to causation, the Trial Judge also preferred the evidence of the experts 

called by the Applicant. He accepted that “Dr. Ward came within one or two millimetres of the 

ureter, causing damage leading to scar tissue and eventual ureter blockage…This damage led to 

the ureter’s complete shutdown…Armstrong’s kidney had to be removed by a subsequent 

surgical procedure.”5 

24. Mulligan J. considered and rejected the causation argument of the Respondents (i.e. that 

the LigaSure caused a necrosis of fatty tissue which began an inflammatory process and 

ultimately obstructed the ureter). 

Majority Decision on Appeal 

25. For the Majority, the “controversial component” of the Trial Judge’s standard of care 

analysis was “…his finding that a normal, prudent surgeon would avoid direct contact or close 

proximity (within two millimitres) between the ureter and the LigaSure.”6 

26. For the Majority, a reasonably prudent surgeon need only “try” to avoid the ureter.7 As a 

matter of judicial policy, the Majority finds that the standard of care can be target-oriented, but 

only in certain kinds of cases: 

I have described the bar on defining standards of care according to goals or results as a 
general rule because I would not rule out that there are cases where negligence alone 

 
4 Reasons of the Ontario Superior Court of Justice at para. 81. [Tab 2A] 
5 Ibid at para. 112. 
6 Reasons of the Court of Appeal at para. 38. [Tab 2C] 
7 Reasons of the Court of Appeal at para. 48. [Tab 2C] 
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could prevent a goal from being achieved or a positive result from being attained. 
Leaving a surgical tool inside a patient or removing the wrong limb during surgery might 
be examples. In such cases, it would be harmless in defining the standard of care as 
outcomes or goals instead of prudent means or behaviours; for example, by finding that it 
is a breach of the standard of care of a prudent surgeon to leave surgical tools inside a 
patient or to remove the wrong limb.8 

27. The Majority also suggests that the Trial Judge’s standard of review decision could have 

passed appellate scrutiny had the Trial Judge also found that “the goal or desired result could 

only have been missed by negligent acts or omissions”.9 

28. The Majority of the Court of Appeal held that the Trial Judge erred in defining the 

standard of care that Dr. Ward had to meet, improperly establishing a “standard of perfection”. 

Paciocco J.A. held that, given the Trial Judge’s determination that Dr. Ward took steps to 

identify and protect the ureter, the action should have been dismissed. 

29. Significantly, the Majority requested “further guidance” on the role causation can play in 

determining whether the standard of care has been breached.10 

Dissenting Opinion on Appeal 

30. In her dissenting reasons, van Rensburg J.A. determined that the Trial Judge’s 

conclusions were fully supported by the evidence. He made no errors of law and no overriding 

and palpable errors of fact. She would have dismissed the appeal. 

31. van Rensburg J.A. highlighted that this “…was not a case about when a competent 

surgeon might, without negligence, come to close to the ureter. Nor was this case about 

misadventure or about circumstances beyond the control of a surgeon.”11 It should have been a 

routine matter, “surgery 101”.12 

 
8 Reasons of the Court of Appeal at para. 46. [Tab 2C] 
9 Reasons of the Court of Appeal at para. 47. [Tab 2C] 
10 Reasons of the Court of Appeal at paras. 32, 59-65. [Tab 2C] 
11 Dissenting Reasons of the Court of Appeal at para. 82. [Tab 2C] 
12 Dissenting Reasons of the Court of Appeal at para. 96. [Tab 2C] 
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32. van Rensburg provided a detailed explanation as to why the Trial Judge’s conclusions on 

the standard of care were fully supported.13 Ultimately, van Rensburg J.A. rejected the 

Respondent’s contention that the Trial Judge made reversible errors in his articulation and 

application of the standard of care, in addressing causation (i.e. “what happened”) before 

reaching a conclusion that Dr. Ward breached the standard, and, finally, in accepting Ms. 

Armstrong’s expert’s evidence. 

33. van Rensberg J.A. found that the dispute about the final element of the standard (staying 

away from the ureter) being described as a ‘goal’ or a ‘step’ was perhaps only a matter of 

semantics. She referred to a prior Ontario Court of Appeal decision, Rowlands v. Wright, where 

Simmons J.A. noted “there is a difference between using the appropriate technique and executing 

it properly”.14 

PART II – QUESTIONS IN ISSUE 

34. This leave application raises the following issues of national importance: 

Issue 1: The Law on Standard of Care 

What is the standard of care for professional negligence in Canada? Where should 
courts draw the line on the acceptable margin for error? May causation be used as 
circumstantial evidence to inform the standard of care discussion/determination? Is it an 
error of law to use outcomes or goals as the standard of care? Must a trier of fact 
consider and/or rule out other non-negligent causes of injury? Where is the burden of 
proof? 
 

Issue 2: Standard of Review Applicable to The Standard of Care 
What must a Trial Judge do to avoid the “perilous” articulation of the standard of care? 
In the circumstances of professional negligence, how far must a Trial Judge go to identify 
the steps to be taken by a prudent physician? 

 
13 Dissenting Reasons of the Court of Appeal at paras. 88-89, 136. [Tab 2C] 
14 Rowlands v. Wright, 2009 ONCA 492, at para. 28. 
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PART III – STATEMENT OF ARGUMENT 

Issue 1: The Law of Standard of Care 

Trends in Canadian Negligence Law 

35. As recently affirmed by the Supreme Court of Canada in Deloitte & Touche v. Livent Inc. 

(Receiver of),15 the elements of a successful action in negligence are well known. Citing well-

established jurisprudence,16 this Honourable Court has confirmed that a plaintiff must 

demonstrate the following: 

• the defendant owed him or her a duty of care; 
• the defendant’s behaviour breached the standard of care; 
• the plaintiff sustained damage; and 
• the damage was caused, in fact and in law, by the defendant’s breach. 

36. While the general framework of the test is clear, the decision of the Court of Appeal 

below demonstrates that the individual elements of that test – particularly standard of care and 

causation – are in desperate need of refinement and adjustment. With respect to standard of care, 

the decision of the Court of Appeal below exposes a number of fundamental questions about 

how it should be expressed in practical terms. Simply put, the issue is how high should the bar be 

set in the circumstances of each particular case? How should a Trial Judge describe the margin 

for error in professional negligence cases? 

Jurisprudence Addressing Fundamental Questions in the Law of Negligence 

37. The legal principles involved in answering the questions before this Honourable Court 

were articulated by the Ontario Court of Appeal, and affirmed by this court in 1956: 

Every medical practitioner must bring to his task a reasonable degree of skill and 
knowledge and must exercise a reasonable degree of care. He is bound to exercise that 
degree of care and skill which could reasonably be expected of a normal, prudent 
practitioner of the same experience and standing, and if he holds himself out as a 
specialist, a higher degree of skill is required of him than of one who does not profess to 
be so qualified by special training and ability.17 

 
15 Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63 (CanLII), [2017] 2 SCR 855. 
16 Mustapha v. Culligan of Canada Ltd., 2008 SCC 27 (CanLII) at para. 3 and Saadati v. 
Moorhead, 2017 SCC 28 (CanLII), [2017] 1 SCR 543 at para. 13. 
17 Crits v. Sylvester, [1956] O.R. 132, 1 D.L.R.  (2d) 502 (C.A.), at para. 13, aff’d [1956] S.C.R. 
991, 5 D.L.R. (2d) 601 at para. 13. 
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38. The standard articulated above is one of reasonableness, not “perfection” as the Court of 

Appeal below insists. A bad outcome does not on its own require a finding of negligence. All 

surgery carries some risk. In light of this reality, a surgeon will not be held liable for a surgical 

misadventure or mere errors of judgement.18 

39. In Carlsen v. Southerland, the British Columbia Court of Appeal reviewed the legal 

components of standard of care and quoted Kapur v. Marshall as follows: “That the accident 

happened in this case, when it so rarely does happen, does not compel, as in effect was argued, a 

finding of negligence. An unfavourable result is not synonymous with negligence.”19 

40. The Court in Carlsen then stated the following: 

24      Evidence showing a breach of the standard of care, including the exercise of 
unreasonable care during the course of surgery, must be taken from the totality of the 
evidence, especially circumstantial evidence where the surgeon is unable to explain the 
cause of the injury. Failing to see what "was there to be seen" causing injury to an 
adjacent structure is "not a matter properly within the clinical judgment of a [surgeon] 
acting reasonably...": Lewis v. Joutsi, [1995] O.J. No. 2076 (Ont. Gen. Div.) at para. 22. 
25      For example, misuse of force and miscalculation of direction or location is 
negligence: Miles v. Judges, 37 C.C.L.T. (2d) 160, [1997] O.J. No. 2458 (Ont. Gen. Div.) 
at para. 68. Improper insertion of a sharp surgical instrument indicates a lack of 
reasonable care: McCabe v. Lomax McCabe v. Lomax, [1994] O.J. No. 70 (Ont. Gen. 
Div.) at paras. 23 and 29. So does failing to properly scrutinize the surgical field or to 
determine the source of bleeding: McCabe at para. 23 and Miles at paras. 70-72. 

Negative Implications of the Court of Appeal Decision Below 

41. In the case at hand, the Majority at the Court of Appeal held that “[t]he controversial 

component of the standard of care that the trial judge imposed was therefore his finding that a 

normal, prudent surgeon would avoid direct contact or close proximity (within two millimetres) 

between the ureter and the LigaSure” because he had also found that Dr. Ward took steps to 

identify and protect the ureter.20 

 
18 Hassen v. Anvari, [2003] O.J. No. 3543 (Ont. C.A.), leave to appeal to S.C.C. ref'd, (2004), 
[2003] S.C.C.A. No. 490 (S.C.C.); Carlsen v. Southerland, 2006 BCCA 214, 53 B.C.L.R. 
(4th) 35 (B.C.C.A.) at paras. 11-13; and Roe v. Minister of Health, [1954] 2 All E.R. 131 
(Eng. C.A.) at 139. 
19 Carlsen v. Southland, 2008 BCSC 1772, at para. 22. 
20 Reasons of the Court of Appeal at para. 82l para. 38. [Tab 2C] 
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42. The implication of the Majority’s decision on this issue is wide-ranging. If the only 

necessary evidence a defendant must put forward to discharge his duty of care is an intention to 

meet the standard and demonstration that he took some steps, most cases of professional 

negligence will fail. It is a rare case where the plaintiff can demonstrate the defendant missed all 

elements of the standard of care, was reckless, or intentionally caused damage. 

43. With the greatest of respect, this finding and the approach it represents is contrary to 

common sense. Common sense dictates that if you know injury can be caused to organs within 

two millimetres of the LigaSure, you must stay at least two millimetres away, absent some 

necessary reason for the close proximity. It cannot logically follow that a surgeon must 

completely miss all steps articulated within the standard of care in order to be found negligent. 

44. The dissenting opinion of van Rensburg J.A. presents an alternative view. The dissenting 

reasons cite the decision in Rowlands v. Wright21 for the proposition that “There is a difference 

between using the appropriate technique and executing it properly.” That is essentially the 

question: does a professional have to use a proper technique and execute it properly, or is it 

enough to intend to do so, as suggested by the majority? 

45. van Rensburg J.A. also commented that all witnesses described staying away from the 

ureter as a ‘step’ that Dr. Ward should have taken and, importantly, that “none of the witnesses 

in the case offered the opinion, or even suggested, that a competent surgeon using reasonable 

skill and care would have come within two millimetres of the ureter while operating on Ms. 

Armstrong’s anatomically normal colon.”22 

The Relationship Between Causation and the Standard of Care 

46. As noted, Paciocco J.A. specifically asked for further clarification on an important legal 

problem: “further guidance is warranted on the role causation can play in determining whether a 

standard of care has been breached”.23 At its core, this is a question about the order of the 

negligence analysis. When can, or indeed when should, a Trial Judge consider causation before 

standard of care, if ever? 

 
21 Rowlands v. Wright, 2009 ONCA 492, at para. 28. 
22 Dissenting Reasons of the Court of Appeal at para. 118. [Tab 2C] 
23 Reasons of the Court of Appeal at paras. 32, 59-65. [Tab 2C] 
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47. The dissenting opinion of van Rensberg J.A. below suggests that, in some cases, it is 

indeed appropriate to determine what happened before analyzing whether there has been a 

breach of the standard of care.24 

48. In 2001, the Ontario Court of Appeal in Grass v. Women’s Hospital suggested that it 

would be an error for the Trial Judge to find there was no breach without first determining the 

issue of causation.25 The Ontario Court of Appeal later clarified the issue in Liuni (Guardian of) 

v. Peters, stating it is preferable to determine causation explicitly stopping short of imposing an 

absolute requirement to do so.26 

49. The Alberta Court of Appeal waded into the issue in McArdle Estate v. Cox. There, the 

Alberta Court of Appeal, upon reviewing these Ontario cases, held there was no error on the part 

of a Trial Judge who found no negligence without first making a determination on the causation 

issue.27 

50. Leave to Appeal is sought, in part, to resolve the confusion on this important matter. 

Does a Trial Judge’s consideration of ‘what happened’ (i.e. causation) before determining the 

standard of care amount to an impermissible ‘outcome oriented’ approach? Is it conflating 

standard or care and causation or ‘backward reasoning’ to approach some cases in this manner? 

Parties to legal disputes and triers of fact dealing with cases which involve complex analysis of 

and interaction between standard or care and causation need this Honourable Court’s 

determination on this important issue. 

What are Plaintiffs Obliged to Demonstrate? 

51. Paciocco J.A. held that “[a] trial judge who is prepared to proceed on the basis that only 

negligence could cause the relevant injury is obligated to consider and rule out non-negligent 

causes”.28 With respect, the law must be clarified on this point. Is it just or reasonable for the 

Trial Judge or indeed the plaintiff to predict or postulate on any or all other non-negligence 

causes of injury? 
 

24 Dissenting Reasons of the Court of Appeal at para. 144. [Tab 2C] 
25 Grass v. Women’s Hospital, (2001), 200 D.L.R. (4th) 242 (Ont. C.A.), leave to the SCC ref’d.  
26 Liuni (Guardian of) v. Peters, [2001] O.J. no. 4724 (Ont. C.A.), leave to the SCC ref’d. 
27 McArdle Estate v. Cox, 2003 ABCA 106. 
28 Reasons of the Court of Appeal at para. 56. [Tab 2C] 
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52. In R. v. Schwartz Binnie J. stated: “The party with an evidential burden is not required to 

convince the trier of fact of anything, only to point out evidence which suggest that certain facts 

existed.” As such, in the circumstance where a nurse bumps into the surgeon’s arm, if the 

surgeon encounters unexpected complications, or if a patient’s anatomy presents difficulties 

which impact the outcome of the surgery, the surgeon can raise these issues in their defence. 

They are in a unique position to know these details. It makes practical and legal sense that a 

surgeon would utilize these explanations within their defence. 

53. During the course of argument at the Court of Appeal, Juriansz J.A. asked counsel for the 

Applicant the following hypothetical: “what if there was an earthquake during the surgery, 

certainly the surgeon could not be found negligent in this circumstance?” Certainly not, but if the 

Respondent relied upon the earthquake as an explanation for the injury, the Court is entitled to 

expect evidence of this nature to be made part of the record. 

54. In other words, contrary to the decision of the Majority below, shouldn’t the law require 

that each party be expected to put their best case forward, including all defences, particularly 

those which will rely upon evidence within the knowledge of the defendant? Trial Judges cannot 

be expected to exclude possible factual defences not raised before them – or should that be the 

law in Canada? 

55. In Snell v. Farrell, this Court held: 

The legal or ultimate burden remains with the plaintiff, but in the absence of evidence to 
the contrary adduced by the defendant, an inference of causation may be drawn although 
positive or scientific proof of causation has not been adduced. If some evidence to the 
contrary is adduced by the defendant, the trial Judge is entitled to take account of Lord 
Mansfield's famous precept. This is, I believe, what Lord Bridge had in mind 
in Wilsher when he referred to a "robust and pragmatic approach to the ... facts.29 

56. Despite Snell v. Farrell dealing with causation, this legal commentary could be 

extrapolated and applied to the within case: when establishing standard of care or discharging 

one’s duty of care, there must be a duty upon the defendant to adduce evidence to the contrary. If 

the cause of injury or damage could be explained by an unexpected fact or event, that evidence 

 
29 Snell v. Farell, [1990] 2 S.C.R. 311, at pp. 881. 
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must be offered by the defendant, if such evidence exists, as that evidence will often be in the 

‘hands’ of the defendant. 

Whither Res Ipsa Loquitur? 

57. Despite the demise of res ipsa loquitur, assessing circumstantial evidence remains 

relevant to the determination of negligence in Canada. The issue dividing the Court of Appeal 

below stems, in part, from a dispute with respect to the determination as to whether an inference 

of negligence can arise from the accident itself (i.e. the degree to which the Trial Judge is 

entitled to consider this as a question of common sense on the extent to which the evidence 

shows the accident would not normally occur without negligence).30 

58. In Cooper v. Flood,31 the Alberta Court of Appeal heard a medical negligence case where 

the defendant surgeon did not enter evidence of a non-negligent explanation for what occurred. 

As with Ms. Armstrong’s case, non-negligent causes of the injury were discussed at trial (e.g. 

abnormal anatomy, prior surgical scarring or presence of infection),32 but there was no clear 

evidence presented to substantiate these explanations, leaving only negligence to explain the 

injury. The Alberta Court of Appeal held: 

the only possible cause of the injury on the evidence was negligent manipulation of the 
trocar. So in that way, the trial judge found the plaintiff's prima facie case of negligence 
was unanswered. The trial judge's comments do no more than recognize that, practically, 
an evidentiary onus then shifted to the appellants to rebut that conclusion. Saying so is 
not an attempt to reinvigorate res ipsa loquitur nor shift the overall legal burden of 
proof.33 

59. The Alberta Court of Appeal ultimately held, “While appellate review must, to some 

extent, re-examine and re-weigh the evidence and inferences drawn, viewed through the lens of 

judicial experience, the finding of negligence is not unreasonable.”34 

60. Previously, in Abel v. Cooke, the Alberta Court of Appeal held the evidence established 

that the plaintiff was injured due to an overdose of an x-ray machine, which properly adjusted 
 

30 Gerald Robertson & J. Ellen Picard., Legal Liability of Doctors and Hospitals in Canada, 5th 
ed. (Toronto: Thomson Reuters, 2017) at 517. 
31 Cooper v. Flood, 2016 ABCA 365. 
32 Reasons of the Ontario Superior Court of Justice at paras. 39-42. [Tab 2A] 
33 Supra note 31 at para. 22. 
34 Ibid. at para. 26. 
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will not cause injury. Despite no clear evidence that the technician was careless, or the machine 

was defective, the Court held, in these circumstances “the burden was upon the hospital of 

excusing itself to the satisfaction of the jury.”35 

61. The matter has also been previously considered by the Ontario Court of Appeal in Hassen 

v. Anvari, where Feldman J.A. stated the legal principle with respect to the onus of proof as 

follows: 

the trial judge accurately described the onus of proof, following the abolition of the res 
ipsa loquitur maxim by the Supreme Court of Canada in Fontaine v. British Columbia 
(Official Administrator) (1997), [1998] 1 S.C.R. 424 (S.C.C.). The onus is on the plaintiff 
to prove that negligence by the defendant caused the plaintiff's injury. That onus may be 
satisfied by circumstantial evidence that allows an inference of negligence to be made, 
unless the defendant negates the inference with an explanation that is at least as 
consistent with no negligence as with negligence.36 

62. Subsequently, the Ontario Court of Appeal weighed into the matter in Austin v. Bubela,37 

wherein the Court determined that it is the plaintiff’s burden to prove a breach of the standard of 

care. However, the Court also held “That burden can be discharged through circumstantial 

evidence that leads to an inference of negligence, which then requires the defendant to offer an 

explanation to negate the inference of negligence.”38 

63. The Nova Scotia Court of Appeal recently grappled with the issue of burden of proof in 

MacNeil v. Kajetanowica. There, Fichaud J.A. referenced Sopinka J.’s comments from Snell: 

In Snell v. Farrell, [1990] 2 S.C.R. 311 (S.C.C.), at p. 321, Justice Sopinka for 
the Court stated two principles for assigning the legal burden of proof: 
 
... The legal or ultimate burden of proof is determined by the substantive law 
"upon broad reasons of experience and fairness": 9 Wigmore on Evidence, # 
2486, at p. 292. In a civil case, the two broad principles are: 
 

1. that the onus is on the party who asserts a proposition, usually the 
plaintiff; 
 

 
35 Abel v. Cooke, [1938] 1 D.L.R 170, 1937 CanLii 238 (AB CA) at pp.182. 
36 Hassen v. Anvari, 2003 CanLII 1005 (ON CA) at para. 9. 
37 Austin v. Bubela, 2011 ONSC 1958. 
38 Ibid. at para. 11. 
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2. that where the subject matter of the allegation lies particularly 
within the knowledge of one party, that party may be required to 
prove it.39 

64. Fichaud J.A. relied upon Sopinka J.’s first principle “who asserted the proposition?” to 

hold that the burden transferred to the defendant to establish his theory of defence. The Court 

held: 

the theme emerges that the plaintiff and defendant each are entitled to advance a theory 
that promotes its interest. This principle is a basic tenet of trial practice. To burden a 
party with a theory that thwarts its interest is a counter-intuitive distraction for everyone 
involved.40 

65. Has the Majority of the Court of Appeal below ignored the principle that each party must 

put his or her best case forward? Alternative, should trial judges be expected to make a decision 

on elements of a case which are not before them? 

Seeing the Majority Decision in the Context of this Contemporary Debate 

66. Paciocco J.A. characterized the evidence of the Applicant’s expert (Dr. Burnstein) as 

deficient because “he did not attempt to explain why accidental but non-negligent thermal 

injuries can be ruled out” and he was critical of Dr. Burstein’s failure to address a surgeon’s 

limitations with respect to dexterity, or whether period vermiculation could result in 

unintentional injury.41 However, on the evidentiary records of this case, there was no question 

about surgical dexterity or unexpected organ movement. No expert, including those who testified 

for the defendant, suggested these potential non-negligent causes of injury were plausible or 

relevant. Despite this, Paciocco J.A. held that the Trial Judge must consider and rule out non-

negligent causes. 

67. In her dissent, van Rensburg J.A commented that “on the evidentiary records in this case, 

there was no question of a surgeon’s potential lack of dexterity, or organs moving unexpectedly, 

at least in the “ideal” context of Ms. Armstrong’s normal anatomy.”42 She also noted that it was 

 
39 MacNeil v. Kajetanowica, 2019 NSCA 35, at para. 47. 
40 Ibid. at 68. 
41 Reasons of the Court of Appeal at para. 54. [Tab 2C] 
42 Dissenting Reasons of the Court of Appeal at para. 130. [Tab 2C] 
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telling that considerable time was spent on causation but that the experts did not opine on non-

negligent ways Dr. Ward could have come within two millimeters of the ureter.43 

68. The decisions reached in Hassen, MacNeil, Cooper, and the within matter demonstrate 

the existence of clearly conflicting decisions from at least three provincial courts of appeal. The 

within case and Cooper are analogous with respect to the factual and legal issues at play before 

the Court below. Simply put, the three courts of appeal came to different conclusions with 

respect to the law. Clarity is clearly needed from this court. 

69. The implication of this precedent setting, or put another way, precedent altering decision, 

is that the burden of proof will always be placed upon the plaintiff and his or her experts, to 

advance and rule out any number of potential causes of injury, whether raised by the defence or 

not. It also places a duty upon the trier of fact to consider arguments and facts, which were not 

placed before the court by the parties. The question for this Honourable Court is whether or not 

this state of affairs is tenable for Canadians. 

Issue 2: Standard of Review Applicable to the Standard of Care 

Standard of Review: Articulation of the Standard of Care 

70. In the Court of Appeal below, the Majority stated that, had the Trial Judge articulated his 

findings with respect to the applicable standard of care differently, his reasons would have 

passed appellate scrutiny. In other words, had Mulligan J. found that “the goal or desired result 

could only have been missed by negligent acts or admissions”44 it would have been acceptable 

for the Majority. 

71. The articulation of the standard of care is a question of law reviewed for correctness. At 

the same time, it is generally accepted that whether the standard has been met in a given case is a 

question of mixed fact and law reviewed for palpable and overriding error.45 

 
43 Dissenting Reasons of the Court of Appeal at para. 133. [Tab 2C] 
44 Reasons of the Court of Appeal at para. 47. [Tab 2C] 
45 Housen v Nikolaisen, 2002 SCC 33 (CanLII) at para. 37; McAllister v Calgary (City), 2019 
ABCA 214 (CanLII) at para. 20; 541788 Alberta Ltd v Bourgeois & Company Ltd, 2018 ABCA 
310 (CanLII) at para. 18; Timlick v Heywood, 2017 MBCA 7 (CanLII) at para. 38; Peters v 
Chasty, 2019 ONCA 294 (CanLII) at paras. 3-4. 
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72. The Majority here flirts with the notion that the Trial Judge was correct, but because he 

failed to express himself to the Majority’s satisfaction, the decision must be overturned. With the 

greatest respect, the Majority held the Trial Judge to a ‘results oriented’ standard of perfection. 

As such, it is clearly in the public interest for this Honourable Court to determine what should 

reasonably be expected of Trial Judges in these circumstances. 

73. The Trial Judge relied upon the evidentiary record which was before him yet his 

enunciation of the standard of care did not pass appellate scrutiny. The cases referenced above, 

particularly the Alberta Court of Appeal decision in Cooper, led those courts to a different 

conclusion on a very similar set of facts. In those cases the trial judge’s articulation of the 

standard of care withstood appellate scrutiny – is there a principled reason to reject the Trial 

Judge’s decision here? 

74. The Court in Cooper held as follows: 

Ultimately, the appellants' argument comes down to asking this Court to take a different 
view of the evidence and the inferences drawn therefrom. While appellate review must, 
to some extent, re-examine and re-weigh the evidence and inferences drawn, viewed 
through the lens of judicial experience, the finding of negligence is not unreasonable.46 

75. If the decision in the within case stands and the trial judges are not permitted to formulate 

the standard of care on the basis of and consistent with the expert evidence before them, what 

does this say about the administration of justice, access to justice, and the hiring of experts? 

What’s the Standard of Review & Applicable Level of Deference? 

76. With respect, the Majority of the Court of Appeal committed an error of law by holding 

the Trial Judge’s articulation of the standard of care as a “goal” was not acceptable. These 

findings, properly characterized, are matters of fact, of evidence. The Trial Judge’s discretion in 

this regard commands deference and can only be interfered with in the presence of a palpable 

and overriding error. 

77. A long line of authority makes it plain that negligence and causation are questions of fact. 

For example, in Benhaim v. St-Germain, this Honourable Court held the following: 

 
46 Supra note 31 at para. 26. 
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It may be useful to recall the many reasons why appellate courts defer to trial courts' 
findings of fact… Deference to factual findings limits the number, length and cost of 
appeals, which in turn promotes the autonomy and integrity of trial proceedings. 
Moreover, the law presumes that trial judges and appellate judges are equally capable of 
justly resolving disputes. Allowing appellate courts free rein to overturn trial courts' 
factual findings would duplicate judicial proceedings at great expense, without any 
concomitant guarantee of more just results. Finally, according deference to a trial judge's 
findings of fact reinforces the notion that they are in the best position to make those 
findings. Trial judges are immersed in the evidence, they hear viva voce testimony, and 
they are familiar with the case as a whole. Their expertise in weighing large quantities of 
evidence and making factual findings ought to be respected. These considerations are 
particularly important in the present case because it involves a large quantity of complex 
evidence.47 

78. While reasonable judges can disagree on what a trial record suggests in a medical 

negligence case, deference to first instance findings of fact still applies.48 Most recently, in 

2019,49 this Honourable Court reaffirmed: 

Where the deferential standard of palpable and overriding error applies, an appellate 
court can intervene only if there is an obvious error in the trial decision that is 
determinative of the outcome of the case (Benhaim, at para. 38, quoting South Yukon 
Forest Corp. v. R., 2012 FCA 165, 4 B.L.R. (5th) 31 (F.C.A.), at para. 46; see also L. (H.) 
v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 (S.C.C.), at paras. 56 
and 69-70). Morissette J.A. explained this metaphorically as follows in G. (J.) c. Nadeau, 
2016 QCCA 167 (C.A. Que.), at para. 77: [TRANSLATION] "a palpable and overriding 
error is in the nature not of a needle in a haystack, but of a beam in the eye. And it is 
impossible to confuse these last two notions" (quoted in Benhaim, at para. 39). The fact 
that an alternative factual finding could be reached based on a different ascription of 
weight does not mean that a palpable and overriding error has been made (Nelson (City) 
v. Mowatt, 2017 SCC 8, [2017] 1 S.C.R. 138 (S.C.C.), at para. 38). 

79. Recent appellate authority from other Canadian jurisdictions suggests that Trial Judge’s 

preference of one expert over another is a matter to be reviewed on a reasonableness standard. 

Just last year, the Alberta Court of Appeal stated that “…the acceptance or rejection of expert 

evidence is not to be disturbed absent palpable and overriding errors.”50 

 
47 Benhaim v. St-Germain, 2016 SCC 48, at para. 37. [Emphasis added]. 
48 Goodman v. Viljoen, 2012 ONCA 896 at para. 142, leave to appeal to S.C.C. ref'd. 
49 Salomon v. Matte‑Thompson, 2019 SCC 14 (CanLII) at para. 33. 
50 Cooperatieve Centrale Raiffeisen-Boerenleenbank BA v Stout & Company LLP, 2019 ABCA 
455 at paras.18-20. 
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80. The Trial Judge has the benefit of hearing the experts testify at trial and it is within the 

trier of fact’s discretion to determine if a witness’ testimony should be ascribed probative value 

or not. In a complex medical negligence matter, the expressed preference of the trial judge for 

the testimony and credibility of an expert should not be set aside lightly. It deserves strong 

deference and this Honourable Court should overturn the Court of Appeal’s interference and 

restore the trial judge’s reasonable findings and conclusions. 

81. In her dissenting opinion, van Rensburg J. makes it clear that the law requires that 

“deference is owed to the trial judge on all findings other than on questions of pure law.” In her 

view, there was no error in how the trial judge defined or applied the standard of care. The 

determinations made by the trial judge were available and fully supported by the evidence 

presented at trial.51 

82. The Majority decision in the case at hand did not give deference to the trial judge with 

respect to determinations of fact including enumerating the elements of the standard of care, 

preference for one expert opinion over another, and determination of factual causation as 

circumstantial evidence to determine the question of negligence. In doing so, they failed to 

respect the findings of the trial judge, usurping his function. 

Conclusion 

83. In matters of medical negligence, it is important that the case law remain consistent and 

coherent. Medical liability cases are valuable and highly visible precedents, which are exportable 

to other areas of professional negligence. The reasons of the Majority below, and the choice 

represented by those reasons will have real consequences for the law of negligence across 

Canada. Unfortunately, the decision leaves Canadians with more questions than answers. 

84. It is in the interest of justice to prevent the consequences that may flow from this decision 

including: establishing an impossible-to-meet standard of care, changing established burdens of 

proof, and allowing an appellate decision to stand which demonstrates little weight or no defence 

to a Trial Judge’s conclusions. 

 
51 Dissenting reasons of the Court of Appeal at paras. 71 and 166. [Tab 2C] 
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85. With respect, the Majority’s decision in the within case may set an impossible-to-meet 

standard for litigants and Trial Judges alike and open the floodgates to unnecessary appellate 

litigation in negligence law. It is thus of national importance that the Supreme Court of Canada 

overturn the decision, as it will lead to uncertainty for Canadians. 

PART IV – SUBMISSION ON COSTS 

86. The Applicant respectfully requests costs of this application be granted in the cause. 

PART V – ORDER SOUGHT  

87. The Applicant requests that leave to appeal be granted, with costs in the cause. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS, 30th day of January 2020. 

 

Counsel for the Applicant  
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