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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview

1. The ability to know about and comment upon Canada’s democratic institutions is one of

the most fundamental aspects of a democratic society.1 In particular, this Court has reaffirmed that 

the courts must be open to public scrutiny in order to maintain the public’s faith in their operations 

and the proper functioning of the administration of justice: 

“Public access to the courts also guarantees the integrity of judicial processes as the 

transparency that flows from access ensures that justice is rendered in the manner 

that is not arbitrary, but is in accordance with the rule of law.”2 

2. These appeals strike at the very core of these principles which will be addressed in this

single factum. 

3. In Dagenais v Canadian Broadcasting Corp,3 and R v Mentuck,4 this Court developed a

test (the “Dagenais/Mentuck Test”) that Canadian courts are required to apply when considering 

the appropriateness of a discretionary ban on publication of judicial proceedings. The 

Dagenais/Mentuck Test is rooted in the freedom of expression guaranteed by section 2(b) of the 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982 (the “Charter”) 

and in the common law principle that the courts must be open to public access and scrutiny (the 

“Open Court Principle”). 

4. Thus, theoretically, Canadians have a constitutionally protected right to learn about and

publicly discuss what goes on in the courts, except where it would present a serious risk to the 

administration of justice that cannot be otherwise mitigated and that outweighs the importance of 

1 Edmonton Journal v Alberta (Attorney General), [1989] SCR 1326 at 1336 [“Edmonton 

Journal”].   
2 Canadian Broadcasting Corporation v. Canada (Attorney General), 2011 SCC 2 at para. 1 

[“CBC, 2011”]. 
3 Dagenais v Canadian Broadcasting Corp, [1994] 3 SCR 835 [“Dagenais]. 
4 R v Mentuck,  2001 SCC 76 [“Mentuck”]. 
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freedom of expression. This case addresses the lack of an adequate remedy for Canadians to 

enforce these theoretical rights. 

5. As this Court reaffirmed in Dagenais:

“When a person can demonstrate that one of his Charter rights has been infringed,

access to a court of competent jurisdiction to seek a remedy is essential for the

vindication of a constitutional wrong. To create a right without a remedy is

antithetical to one of the purposes of the Charter which surely is to allow courts to

fashion remedies when constitutional infringements occur.”5

6. In this case, the Manitoba Court of Appeal (the “MBCA”), on its own motion, without

notice to the public or media and without hearing any evidence, issued a publication ban (the 

“Publication Ban”) which permanently prevents public discussion about the activities of a former 

Crown Attorney (the “Former Crown Attorney”) involved in a prosecution that led to a wrongful 

conviction. The record contains no indication that the MBCA considered or applied the 

Dagenais/Mentuck Test.  

7. The Publication Ban was brought to the attention of the public through a brief reference

contained in written reasons on the merits of the wrongful conviction proceeding (the “Publication 

Ban Decision”). The reference merely indicated that it was prohibited to publish “details” of the 

affidavit of Richard Posner (the “Posner Affidavit”), to which the public has been denied access 

by the Registrar of the MBCA.  The Publication Ban was never entered as a formal order of the 

Court, and the MBCA did not identify any risk to the proper administration of justice that should 

be balanced against the Open Court Principle protected by section 2(b) of the Charter.  

8. When Canadian Broadcasting Corporation / Société Radio-Canada (“CBC/Radio-

Canada”) subsequently brought a motion before the MBCA to set aside or vary the Publication 

Ban and to seek access to the Posner Affidavit, the “details” of which define the scope of the 

5 Dagenais, supra note 3 at 867, citing Nelles v. Ontario, [1989] 2 SCR 170, 1989 CanLII 77 (SCC) 

at 196. See also: Doucet-Boudreau v Nova Scotia (Department of Education), 2003 SCC 62 at 

para. 25 [“Doucet-Boudreau”]. 
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Publication Ban (the “CBC Motion”), the Court held that it had no jurisdiction to set aside or vary 

the Publication Ban or to deal with the right of access to the Posner Affidavit. 

9. The decision of the MBCA to decline jurisdiction to hear the CBC Motion (the

“Jurisdiction Decision”) rendered the Publication Ban permanent with no recourse for affected 

third parties to any Court for reconsideration or review, short of seeking leave to appeal to this 

Court. Moreover, it left no practical remedy for an affected third party to seek reconsideration of 

the Publication Ban on the basis that circumstances had changed from the circumstances that were 

before the Court at the time it was issued. 

10. The Jurisdiction Decision also denied the public any remedy to determine whether there is

a right to access the Posner Affidavit. 

11. The appeal of the Jurisdiction Decision therefore addresses the question of whether a court

issuing a publication ban retains jurisdiction to set it aside or vary it and, if so, in what 

circumstances that discretion should be exercised. The appeal of the Jurisdiction Decision also 

addresses the question of whether a court retains jurisdiction to grant access to its judicial records 

even after the proceedings have been determined on their merits. 

12. CBC/Radio-Canada submits that a court issuing a publication ban has jurisdiction to

reconsider the ban and that it should exercise that jurisdiction when there has been a material 

change of circumstances from what the circumstances were before the court at the time the ban 

was issued.  Such a material change would include an application by an affected party who was 

not given an opportunity to be heard when the ban was issued. 

13. CBC/Radio-Canada further submits that a court retains jurisdiction to control access to its

records of proceedings even if those proceedings have been determined on their merits.  

14. The Publication Ban Decision addresses the questions of whether permanent publication

bans should be issued without giving affected parties the opportunity to be heard, whether a court 

is required to give reasons setting out the basis of a publication ban it issues and whether a 

3
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publication ban must be recorded with reasonable specificity in a manner that is accessible to the 

affected public. CBC/Radio-Canada submits that the MBCA erred when it issued a permanent 

publication ban without giving affected parties the opportunity to be heard at the time of the order 

or subsequently, without issuing reasons and without documenting the terms of the ban with 

reasonable specificity in a form accessible to the public. 

15. In Dagenais, this Court held that the Criminal Code of Canada does not contain

satisfactory provisions for a third party whose rights are affected by a discretionary publication 

ban in a criminal matter to appeal the ban.6 This Court described this situation as “deplorable” and 

called upon Parliament to address the jurisdictional lacuna.7 

16. Twenty-five years have passed and Parliament has not remedied the situation. The result is

that there is still no satisfactory remedy available to members of the public and media to seek 

review of orders which limit their s. 2(b) Charter rights.  

17. If the Jurisdiction Decision were upheld such that issuing courts are denied jurisdiction to

reconsider publication bans they issue, it would magnify the harmful effect of the lacuna identified 

by this Court in Dagenais and exacerbate the deplorable situation by further denying the public 

and media an effective and practical remedy to address a Charter infringement. 

18. While CBC/Radio-Canada was ultimately granted an extension of time to appeal the

Publication Ban Decision in this case, it is submitted that such a cumbersome, expensive and 

uncertain process is not a remedy practically available to members of the public and the media 

most of the time. This state of affairs denies the rights of the media and the public that are supposed 

to be protected by section 2(b) of the Charter and who seek to set aside or vary a Publication Ban 

that is no longer justified. 

6 Dagenais, supra note 3 at 858. 
7 Ibid at 874. 
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19. In considering the legal issues in these appeals, it is relevant to note that this case directly

affects the rights of the public and the media to learn about and publicly discuss the circumstances 

relating to the wrongful conviction and ultimate release of a man who spent twenty-three (23) 

years in prison as a result of what the MBCA concluded was Crown misbehavior and a miscarriage 

of justice. The information now subject to the Publication Ban and held under seal pertains to the 

accuracy of evidence given in wrongful conviction proceedings by one of the Crown Attorneys 

involved in the prosecution that led to the wrongful conviction. This case therefore directly affects 

the right of the public to know about and discuss the conduct of government actors involved in the 

administration of criminal justice.   

B. Factual Background

20. In 2014, the Minister of Justice of Canada determined that there was a reasonable basis to

conclude that a miscarriage of justice likely occurred in respect of the conviction of Stanley Frank 

Ostrowski (“Ostrowski”) for murder. The Minister referred the matter to the MBCA pursuant to 

sections 696.1 and 696.3(a)(ii) of the Criminal Code of Canada (the “Wrongful Conviction 

Proceedings”).   

21. In the reasons for judgment issued November 27, 2018 (the “2018 Reasons”),8 the MBCA

held that there had indeed been a miscarriage of justice resulting from a former Crown attorney’s 

misconduct.9 The MBCA ordered a new trial and a judicial stay of proceedings. 

22. In the course of the Wrongful Conviction Proceedings, Ostrowski moved for leave to

tender fresh evidence (the “Fresh Evidence Motion”) pursuant to MBCA Rule 21, Man Reg. 

555/88 (“Rule 21”). 

23. Rule 21 permits a party to apply to the MBCA to introduce fresh evidence.  It requires the

applicant to file two affidavits – a first affidavit setting out the general nature of the fresh evidence, 

8 R v Ostrowski, 2018 MBCA 125 [“Ostrowski, 2018”]. 
9 Ibid. 
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why it would be determinative and why it wasn’t introduced earlier,10 and a second affidavit setting 

out the proposed fresh evidence.  MBCA Rule 21(4) provides that the second affidavit “shall be 

placed in a sealed envelope and kept separate by the registrar until the [Fresh Evidence Motion] is 

decided [emphasis added].” Ostrowski did not file a first affidavit on his application for fresh 

evidence, but filed the Posner Affidavit as the second affidavit containing the proposed fresh 

evidence. 

24. Although the Posner Affidavit was sealed at the time of the hearing on the merits of the

Wrongful Conviction Proceedings by virtue of Rule 21, the MBCA reviewed the Affidavit with 

the consent of the parties.11 Some of the contents of the Posner Affidavit were discussed in open 

court and referred to in briefs filed by the parties on the public record (the “Briefs”). 

25. It appears from the Briefs that the Posner Affidavit contains evidence that the Former

Crown Attorney gave oral evidence before the MBCA in the course of the Wrongful Conviction 

Proceedings and subsequently advised police that the evidence he gave was not correct and that he 

believed the files he was given to review prior to his testimony had been tampered with. The Briefs 

further suggest that the Posner Affidavit contains evidence that the Former Crown Attorney 

committed suicide shortly after he contacted police.  

26. During the argument of the Wrongful Conviction Proceedings, the MBCA issued a

publication ban applying to the “details” of the Posner Affidavit (the “Initial Publication Ban”). 

27. The Initial Publication Ban was not documented. After it had filed the CBC Motion,

CBC/Radio-Canada was provided with an excerpt of an informal transcript prepared from the 

Court monitor’s audio recording of the Wrongful Conviction Proceedings.12  It appears from the 

transcript that the Initial Publication Ban was made by the MBCA without having been requested 

by any of the parties, and without notice being given to the public or the media.  

10 Court of Appeal Rules (Man) Man Reg. 555/88, R. 21(3). 
11 Ostrowski, 2018, supra note 8 at para. 81. 
12 Transcript of Proceedings, May 28 2018 (excerpt), Appellant’s Record [“AR”], Tab 11. 
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28. In issuing the Initial Publication Ban, the MBCA did not identify any risk to the

administration of justice to justify the Initial Publication Ban and did not refer to any evidence 

supporting the Initial Publication Ban.  

29. The MBCA ultimately dismissed the Fresh Evidence Motion on the following basis:

“I am of the view that this evidence goes to the issue of whether there was Crown

misbehavior, which was relevant to whether there had been a miscarriage of justice.

This has been conceded by the Crown and is no longer at issue. The fresh evidence

is not, in my view, of assistance in determining the only issue on appeal, being

whether there should be an order for a new trial with a judicial stay of proceedings

or an acquittal…”13

30. However, elsewhere in the 2018 Reasons, the Court indicated that it did not simply rely

upon the Crown’s concession that a miscarriage of justice had occurred but also considered the 

evidence supporting the Crown’s concession, finding: 

“In my view, the evidence amply supports a finding that important evidence was 

not disclosed to the accused and that the non-disclosure violated his right to make 

full answer and defence, resulting in a miscarriage of justice”14 [emphasis added]. 

31. This evidence included the testimony of the Former Crown Attorney.

32. In the 2018 Reasons, the MBCA continued the Initial Publication Ban and ordered the

Publication Ban: 

“There was a second motion for fresh evidence related to further information 

regarding one of the witnesses who had testified before this panel.  That fresh 

evidence was sealed pursuant to the Manitoba, Court of Appeal Rules, Man Reg 

555/88 R, r 21(4), and there was also a publication ban in place at the beginning of 

the hearing to prevent the publication of any of the details of that evidence.  With 

the consent of the parties, this Court has reviewed that evidence. 

… I would order that the publication ban regarding this evidence should remain in 

effect.”15  

13 Ostrowski, 2018, supra note 8 at para. 82. 
14 Ibid at para. 4. 
15 Ibid at paras. 81-82. 
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33. The Publication Ban was issued on the Court’s own motion and without notice to the public

or media. There is no record of any hearing held relating to whether the Initial Publication Ban 

should be made permanent. The 2018 Reasons do not refer to any evidence before the MBCA to 

support the Publication Ban and do not identify or discuss any risk to the administration of justice 

to justify the continuation of the Initial Publication Ban. 

34. The 2018 Reasons do not set out the terms of the Publication Ban other than indicating that

it is an extension of the Initial Publication Ban and that it applies to unspecified “details” of the 

evidence in the Posner Affidavit.  

35. The Publication Ban was not documented in a written order nor was it referred to in the

Certificate of Decision entered in respect of the Wrongful Conviction Proceedings. 

36. The Registrar of the MBCA has refused to grant access to the Posner Affidavit, so it is not

available to the public. Thus, the Publication Ban continues to prohibit publication of “details” of 

an affidavit which the public is not entitled to review.   

37. Prior to filing the applications for leave to this Honourable Court, CBC/Radio-Canada

brought the CBC Motion to the MBCA for an order setting aside, varying or clarifying the 

Publication Ban and for an order allowing the media and the public access to the full court record 

including the Posner Affidavit. In the Jurisdiction Decision pronounced October 28, 2019, the 

MBCA dismissed CBC/Radio-Canada’s motion on the basis that the Court had no jurisdiction to 

entertain it. Written reasons for the Jurisdiction Decision were released on December 11, 2019.16 

PART II: QUESTIONS IN ISSUE 

38. The following are the questions in issue in this appeal:

A. What is the appropriate Standard of Review with respect to:

16 R v Ostrowski, 2019 MBCA 122 [“Ostrowski, 2019”]. 
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a. the determination of jurisdiction;

b. the correct interpretation of Rule 21; and

c. the application of the Open Court Principle?

B. Does section 2(b) of the Charter and the Open Court Principle protect the right

of the public and the media to access and publicly discuss evidence which was

tendered but not admitted by a Court, when that evidence was referred to in

open court, in public court documents and in the Court’s reasons for decision

and when it defined the scope of an order banning publication?

C. Regarding the jurisdiction of a court issuing a publication ban to review the ban

it issued:

a. Does the MBCA have inherent jurisdiction to deal with a motion to set

aside or vary the Publication Ban?

b. Does the doctrine of functus officio fail to deprive the MBCA of its

inherent jurisdiction to vary or revoke the Publication Ban since:

i. the doctrine of functus officio should be applied flexibly

in the case of publication bans?

ii. the Publication Ban was made pursuant to a common law

rule?

iii. the Publication Ban infringes Charter rights?

iv. the circumstances on which the Publication Ban was

based have materially changed?

v. the Publication Ban was made without notice to the

affected parties who had no opportunity to address the

Court?

vi. functus officio does not apply when a formal order has

not been drawn up and entered?

c. Does Rule 46.2 apply to deprive the MBCA of its inherent jurisdiction

to set aside or vary the Publication Ban?

9
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d. Does the MBCA have jurisdiction to provide a remedy under Section

24(1) of the Charter?

D. Regarding access to the Posner Affidavit:

a. Did the MBCA err in determining it had no jurisdiction to access the

Posner Affidavit?

b. Does Rule 21 continue to seal the Posner Affidavit?

i. Is the interpretation of Rule 21 which continues to seal the Posner

Affidavit correct?

ii. Should this Honourable Court grant access to the Posner Affidavit?

E. Does a Court issuing a common law discretionary publication ban have an

obligation to issue reasons identifying the justification for the constitutional

infringement pursuant to the Dagenais/Mentuck Test?

F. Must a common law discretionary publication clearly set out its terms with

reasonable certainty and in a fashion accessible to the public and media and so

that the public and media can reasonably ascertain what they are forbidden to

publicly discuss?

G. Is the Publication Ban justified?

a. Is a deceased person entitled to privacy?

b. Does the Estate have standing to raise privacy interests of a deceased

person?

c. Have the Estate and Family Satisfied the Dagenais/Mentuck Test?

PART III: STATEMENT OF ARGUMENT 

A. Standard of Review

a. Introduction

39. These appeals identify errors committed by the MBCA relating to:

10



11 

1. The Jurisdiction Decision and the legal principles to be applied in determining

the Court’s jurisdiction to hear the CBC Motion, including the correct

interpretation of Rules 21 and 46.2; and

2. The Publication Ban Decision and the correct legal test and procedures a court

must apply when considering restrictions on the Charter-protected Open Court

Principle.

40. CBC/Radio-Canada submits that the applicable standard of review for all issues is that of

correctness. 

b. The Standard of Review for the Jurisdiction Decision

41. The application of the common law doctrine of functus officio is a pure question of law

attracting the correctness standard of review.17 

42. Questions relating to statutory interpretation are questions of law,18 which attract a standard

of review of correctness.19 Thus, CBC/Radio-Canada submits that all of the issues relating to the 

proper interpretation of Rule 21 and Rule 46.2 attract a standard of review of correctness.  

c. The Standard of Review for the Publication Ban Decision

43. All issues relating to the application of and limits on the Open Court Principle attract the

correctness standard due to the restrictions’ effects on the public’s Charter rights.20 This is true 

even where the Court applies the correct legal test and where the issue is whether the discretionary 

publication ban or sealing order should have been imposed. The Ontario Court of Appeal has held 

the following in this regard: 

17 Nova Scotia (Attorney General) v Murray, 2017 NSCA 29 at para. 21. 
18 Teal Cedar Products Ltd. v British Columbia, 2017 SCC 32 at para. 43. 
19 Housen v Nikolaisen, 2002 SCC 33 at para. 8. 
20 M.E.H. v Williams, 2012 ONCA 35 [“M.E.H.”].; Foster-Jacques v Jacques, 2012 NSCA 83 at 

para. 16; Aboriginal Peoples Television Network v Alberta (Attorney General), 2018 ABCA 133 

at para. 10. 
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“As I have already indicated, the motion judge applied the correct legal principles 

to the facts as she found them. Normally, this kind of exercise attracts a deferential 

standard of review…However, in Dagenais v. Canadian Broadcasting Corp., 

[1994] 3 S.C.R. 835 (S.C.C.), at pp. 864-65, Lamer J. for the majority held that any 

discretionary order banning publication must be consistent with Charter principles 

and that, if the order goes beyond the scope tolerated by the proper application of 

Charter principles, the making of the order constitutes an error of law… 

Although Dagenais and Ottawa Citizen Group both involved prerogative writ 

challenges to non-publication and sealing orders, I see no reason to characterize the 

nature of the decision differently because it is challenged by way of appeal rather 

than prerogative writ. I note that in Mentuck, an appeal to the Supreme Court 

pursuant to s. 40 of the Supreme Court Act, R.S.C. 1985, c. S-26, the court, without 

alluding to the standard of review, reviewed the orders made by the trial judge using 

a correctness standard… 

The characterization of non-publication and sealing orders that are not Charter 

compliant as errors in law strongly implies a review of those orders on a correctness 

standard. In my view, the motion judge's decision should be reviewed on a 

correctness standard...”21 [citations omitted, emphasis added]. 

44. On this basis, the standard of review for the issues relating to the application of the Open

Court Principle is correctness. 

B. The Application of the Open Court Principle to Evidentiary Proceedings

45. This case involves the right to access and publicly discuss the following portions of the

court record of the Wrongful Conviction Proceedings: 

a. The Posner Affidavit itself, which was filed with the Court, referred to in the Briefs

filed on the public record, referred to during argument, read by the MBCA and used

by the MBCA to define the scope of the Publication Ban;

b. The portions of the Briefs referring to the Posner Affidavit, which Briefs are

currently on the public court record; and

21 M.E.H, supra note 20 at paras. 35-37. 
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c. The references to the Posner Affidavit made in argument in open court.

46. The Respondents take the position that the Open Court Principle, which is protected by

section 2(b) of the Charter, does not apply to the Posner Affidavit or to the references to its 

contents in the Briefs and the oral argument because the Posner Affidavit was not ultimately 

admitted as evidence in the Wrongful Conviction Proceedings.  The authorities do not support that 

proposition. 

47. CBC/Radio-Canada submits that section 2(b) of the Charter and the Open Court Principle

apply to proceedings dealing with the admissibility of evidence even when the evidence is ruled 

inadmissible. If access to or the right to discuss evidentiary proceedings is to be curtailed by 

discretionary order of the Court, it may only be done in accordance with the Dagenais/Mentuck 

Test.  Also, if access or the right to discuss such proceedings is to be curtailed by statute, the statute 

must meet the requirements of section 1 of the Charter. 

a. The Open Court Principle and Section 2(b) of the Charter

48. Prior to the coming into force of the Charter, this Court in A.G. (Nova Scotia) v

MacIntyre,22 held that there is a strong public policy in favour of openness in respect of judicial 

acts. This Court quoted philosopher Jeremy Bentham to explain the rationale for openness: 

“…In the darkness of secrecy, sinister interest and evil in every shape have full 

swing. Only in proportion as publicity has place can any of the checks applicable 

to judicial injustice operate. Where there is no publicity there is no justice. Publicity 

is the very soul of justice. It is the keenest spur to exertion and the surest of all 

guards against improbity. It keeps the judge himself while trying under trial.”23 

49. MacIntyre established that the common law presumption must be in favour of the right of

the public to access court proceedings and documents and to publicly discuss them, with the burden 

of contrary proof upon the person who seeks to curtail this Open Court Principle in any particular 

case. According to this Court in MacIntyre, the person seeking to restrict the Open Court Principle 

22 A.G. (Nova Scotia) v MacIntyre, [1982] 1 SCR 175, 1982 CanLII 14 (SCC) [“MacIntyre”]. 
23 Ibid at 183. 

13



14 

 

 

can only justify the curtailment where there the need to protect social values of “superordinate 

importance.”24 

 

50. Shortly after the MacIntyre case was decided, the Charter came into force. Section 2(b) of 

the Charter protects the right to freedom of expression and of the press, which incorporates the 

principles of openness and accountability in judicial proceedings, including the right to access 

court records.25   

 

51. The Open Court Principle has been reaffirmed by this Court, in Vancouver Sun, (Re), as 

operating in lock-step with the fundamental constitutional right of freedom of the press and 

expression: “The open court principle is inextricably linked to the freedom of expression protected 

by s. 2(b) of the Charter and advances the core values therein.”26 In short, the common law Open 

Court Principle is now protected by the Charter. 

 

52. The Open Court Principle is not limited to physical attendance in the courtroom, but 

includes the ability to review any documents that are filed as part of the proceeding. In Edmonton 

Journal (The) v Alberta (Attorney General), this Court held: 

“It is equally important for the press to be able to report upon and for the citizen to 

receive information pertaining to court documents. It was put in this way by Anne 

Elizabeth Cohen in her article "Access to Pretrial Documents Under the First 

Amendment" (1984), 84 Colum. L. Rev. 1813, at p. 1827: 

 

Access to pretrial documents furthers the same societal needs served 

by open trials and pretrial civil and criminal proceedings. Court 

officials can be better evaluated when their actions are seen by 

informed, rather than merely curious, spectators…”27 [citations 

omitted]. 

 

53. This Honourable Court has consistently expressed the importance of the media as a 

facilitator of the Open Court Principle and the vehicle through which the public receives juridical 

                                                   
24 Ibid at 186. 
25 Toronto Star Newspapers Ltd. v Ontario, 2005 SCC 41 at para. 19 [“Toronto Star”]. 
26 Vancouver Sun (Re), 2004 SCC 43 at para. 26 [“Vancouver Sun”]. 
27 Edmonton Journal, supra note 1 at para. 86.  
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information. In Edmonton Journal, this Court explained the importance of the principle that media 

must be free to comment upon court proceedings: 

“It can be seen that freedom of expression is of fundamental importance to a 

democratic society. It is also essential to a democracy and crucial to the rule of law 

that the courts are seen to function openly. The press must be free to comment upon 

court proceedings to ensure that the courts are, in fact, seen by all to operate openly 

in the penetrating light of public scrutiny. 

 

There is another aspect to freedom of expression which was recognized by this 

court…There at p. 767 it was observed that freedom of expression "protects 

listeners as well as speakers" …It is only through the press that most individuals 

can really learn of what is transpiring in the courts. They as "listeners" or readers 

have a right to receive this information. Only then can they make an assessment of 

the institution. Discussion of court cases and constructive criticism of court 

proceedings is dependent upon the receipt by the public of information as to what 

transpired in court. Practically speaking, this information can only be obtained from 

the newspapers or other media.”28 

 

b. The Dagenais/Mentuck Test 

 

54. To give full effect to the Open Court Principle and to ensure compliance with the 

constitutional protection of freedom of expression set out in section 2(b) of the Charter, an 

applicant seeking to deny access to the public and media to court proceedings by issuance of a 

publication ban or a sealing order must satisfy the Dagenais/Mentuck Test. The Dagenais/Mentuck 

Test was described by Fish J. in Toronto Star Newspapers Ltd. v Ontario, 2005 SCC 41 as follows: 

“The Dagenais test was reaffirmed but somewhat reformulated in Mentuck, where 

the Crown sought a ban on publication of the names and identities of undercover 

officers and on the investigative techniques they had used. The Court held in that 

case that discretionary action to limit freedom of expression in relation to judicial 

proceedings encompasses a broad variety of interests and that a publication ban 

should only be ordered when: 

 

(a) such an order is necessary in order to prevent a serious risk to the 

proper administration of justice because reasonably alternative measures 

will not prevent the risk; and 

 

(b)  the salutary effects of the publication ban outweigh the deleterious 

effects on the rights and interests of the parties and the public, including the 

effects on the right to free expression, the right of the accused to a fair and 

                                                   
28 Ibid at paras. 84 and 85. 
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public trial, and the efficacy of the administration of justice”29 [citations 

omitted]. 

 

55. The onus is upon the party seeking to limit the Open Court Principle and the corresponding 

right of access to justify the limitation.30  

 

c. Application of the Open Court Principle to proceedings dealing with the admissibility 

of evidence that is not ultimately admitted 

 

56. The Open Court Principle applies to all judicial proceedings at all stages.  In Toronto Star, 

this Court specifically confirmed that the Dagenais/Mentuck Test applies to discretionary actions 

which interfere with the Open Court Principle:  

“… In my view, the Dagenais/Mentuck test applies to all discretionary court orders 

that limit freedom of expression and freedom of the press in relation to legal 

proceedings. Any other conclusion appears to me inconsistent with an unbroken 

line of authority in this Court over the past two decades. And it would tend to 

undermine the open court principle inextricably incorporated into the core values 

of s. 2(b) of the Charter.”31 

 

57. This presumption of the right of access to court records continues even where the 

proceedings are concluded or stayed.32 It applies to anything filed which is “directly related to a 

judicial act”, even if that document is not considered in a judicial proceeding33 or has been returned 

to a party.34  

 

                                                   
29 Toronto Star, supra note 25 at paras. 26-27.  
30 Ibid at para. 29; Mentuck, supra note 4 at para. 26. 
31 Toronto Star, supra note 25 at para. 28-29. See also, R v Canadian Broadcasting Corporation, 

2010 ONCA 726 at paras. 21 and 22. 
32 Vancouver Sun, supra note 26 at para. 39; R v Global News et al., 2011 ONCJ 381 [“Global 

News”]; R v D. (A.Y.), 2011 ABQB 590 at para. 9 [“A.Y.”].  
33 Global News, supra note 32 at paras. 44 & 48. 
34 CTV Television Inc. v Ontario Superior Court of Justice (Toronto Region), 59 OR (3d) 18, 2002 

CanLII 41398 (ONCA) at paras. 25-26 [“CTV”]. See also, R v Canadian Broadcasting Corp., 

2010 SKQB 375 at para. 26 [“CBC, SKQB”]. 
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58. In R v Global News et al.,35 the Ontario Court of Justice held that the Open Court Principle 

applied to a cellblock DVD which was included in the application record but never entered as an 

exhibit nor considered in open court, as the charge was withdrawn before the evidence was 

formally entered.  

 

59. Furthermore, the Ontario Court of Appeal has held that the Open Court Principle even 

continues to apply to court records (in that case exhibits) after the court record has been returned 

to its owner: 

“While both in MacIntyre and Vickery the relevant court records remained in the 

court's possession, in my view there can be no principled basis for terminating the 

court's jurisdiction to provide access to exhibits just because they have left the 

possession of the court. They do not lose their character as exhibits simply because 

they have been physically transferred to the Toronto Police Service. They remain 

an integral part of the court record in the Lorenz case. 

 

Moreover, the objectives that are served by the presumption of public accessibility 

— namely, judicial accountability and public understanding of the administration 

of justice — continue to be important even when possession passes from the court. 

Fostering judicial accountability in a particular case and enhancing public 

understanding of that case do not cease when the exhibits are transferred to the 

police. The policy objectives served by the court's jurisdiction to provide public 

access to its records thus strongly suggest that, whatever its ultimate reach, this 

jurisdiction does not end when the records pass out of the court's possession”36 

[emphasis added]. 

 

60. CBC/Radio-Canada respectfully submits that the only conclusion consistent with the 

above well-established authority is that the Open Court Principle applies to proceedings to 

determine whether to admit evidence regardless of whether or not the evidence tendered and 

considered is admitted or not. The consideration of evidence tendered and the determination of 

admissibility are judicial acts forming a part of the judicial function. This finding would be 

consistent with the practices, procedures and precedent set by Canadian courts. 

 

                                                   
35 Global News, supra note 32. 
36 CTV, supra note 34 at paras. 25-26; CBC, SKQB, supra note 34 at para. 26. 
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61. Portions of a trial dealing with the admissibility of evidence are routinely transcribed and 

remain part of the court record. This must be so because such records often form the basis for 

appeals on evidentiary issues. 

 

62. Some jurisdictions have instituted policies pertaining to the public’s access to court 

records which define “court record.” These definitions usually include all documents “filed” with 

the court,37 which would include evidence tendered in a proceeding and ruled as inadmissible. 

 

63. In Vickery v. Nova Scotia (Prothonotary, Supreme Court),38 this Court considered a 

journalist’s application to access evidence that was ruled admissible at trial but ruled inadmissible 

by the Court of Appeal. While there was disagreement in the outcome, all of the judges agreed the 

common law Open Court Principle applied to the application to access an exhibit.  

 

64. In their reasons, Justices Corey, L’Heureux-Dubé and McLachlin explain why evidentiary 

proceedings must be treated as part of the court record that is prima facie open to public inspection:   

“Should the issue of admissibility in itself prohibit access to the tapes? I think not. 

The media as the agent of the public ought to have access to the tapes and be able  

to make copies of them. The public has a right to know what was excluded by the 

appellate court and the reason for its exclusion. To prohibit access to all evidence 

which has been ruled inadmissible would permit the courts to operate in secret.  

 

Although it is necessary and appropriate that rulings be made at the trial level as to 

what may be properly admitted for consideration by the triers of fact, the trial is 

now over. The principal issue in the Court of Appeal was the admissibility of the 

taped evidence. There should not be a priestly cult of the law whereby lawyers and 

judges exclusively determine those items of the appeal record which can be seen 

and heard by members of the public. What evidence is admitted or excluded usually 

determines the outcome of a trial. Appeal court decisions on this issue are important 

                                                   
37 Newfoundland and Labrador, A Guide to Accessing Court Proceedings and Records for the 

Public and Media (2019) at 9; Nova Scotia, Guidelines Re: Media and Public Access to the Courts 

of Nova Scotia (2019) at 13; Alberta, Public and Media Access Guide, (2013), at 54; 

Saskatchewan, Public Access to Court Records in Saskatchewan (2011) at 7; Manitoba, Policy: 

Access to Court Records in Manitoba, (n.d.) at 2; British Columbia, Court Record Access Policy,  

(n.d.) at 5. 
38 Vickery v Nova Scotia Supreme Court (Prothonotary), [1991] 1 SCR 671 [“Vickery”]. 
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to the public. Anything that prevents light being shed upon the subject can only 

lead to dark suspicion of the process”39 [emphasis added]. 

65. While the approach to applying the Open Court Principle in Vickery has been displaced

by the Dagenais/Menuck Test, the view that the Open Court Principle applies to accessing 

inadmissible evidence remains good law. 

66. Similarly, section 648(1) of the Criminal Code of Canada recognizes that proceedings

dealing with the admissibility of evidence in criminal matters are part of the court record and 

subject to the right of access. While that section imposes a legislated temporary publication ban 

on evidence considered in a voir dire, the ban ends once the jury has retired to consider its verdict. 

There is no permanent restriction on access to and public discussion of the voir dire proceedings 

whether or not the evidence in issue was ultimately admitted.  

67. CBC/Radio-Canada therefore submits that the Open Court Principle applies to evidentiary

proceedings, even when the proposed evidence is not admitted. If the Charter rights of the public 

and the media to access and publicly discuss such evidentiary proceedings is to be restricted by 

discretionary court order, the order must be issued in accordance with the Dagenais/Mentuck Test. 

Furthermore, legislation which would restrict access and discussion would have to satisfy the 

requirements of section 1 of the Charter. 

C. Jurisdiction of the MBCA to Reconsider the Publication Ban it Issued

a. Introduction

68. In the Jurisdiction Decision, the MBCA held that it had no jurisdiction to consider the CBC

Motion for an order to set aside or vary the Publication Ban. This section addresses jurisdiction to 

deal with a motion to set aside or vary the Publication Ban. The issue of jurisdiction to grant access 

to the Posner Affidavit will be dealt with in the following section. 

39 Ibid at paras. 91-92. 
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69. The MBCA held that it had no jurisdiction to set aside or vary the Publication Ban on 

motion by CBC/Radio-Canada, a party whose Charter rights were infringed when it had not been 

given an opportunity to make submissions or introduce evidence before the ban was imposed.  In 

coming to this conclusion, the MBCA found that, as a creature of statute, it had no inherent 

jurisdiction to hear the CBC Motion,40 that the refusal to take jurisdiction was consistent with the 

application of the common law doctrine of functus officio41 and that the MBCA Rule 46.2 (“Rule 

46.2”) prohibited it from entertaining the CBC Motion.42 CBC/Radio-Canada submits that each of 

these aspects of the Jurisdiction Decision is in error.  

 

70. CBC/Radio-Canada submits that the MBCA and other courts who issue orders banning 

publication of court proceedings retain the inherent jurisdiction to set aside or vary those orders, 

especially when the orders are made without notice to affected parties.  CBC/Radio-Canada further 

submits that neither the common law doctrine of functus officio or Rule 46.2 deprived the MBCA 

of its jurisdiction to reconsider the Publication Ban.   

 

71. In the alternative, CBC/Radio-Canada submits that, if the MBCA had no common law 

inherent jurisdiction to entertain the CBC Motion or if its inherent jurisdiction was taken away by 

the doctrine of functus officio or by Rule 46.2, the MBCA would have had jurisdiction to set aside 

or vary the Publication Ban pursuant to the remedial provisions of section 24(1) of the Charter. 

 

b. The MBCA had inherent jurisdiction to set aside or vary the Publication Ban  

 

72. In its Jurisdiction Decision, the MBCA began its analysis by relying upon authorities which 

set out that appellate courts are creatures of statute and have “no inherent jurisdiction to entertain 

appeals or to reopen an appeal once it has been heard and decided unless that power is granted by 

statute”43 [emphasis added]. 

 

                                                   
40 Ostrowski, 2019, supra note 16 at para. 15. 
41 Ibid at para. 17. 
42 Ibid. 
43 Ibid at para. 15. 
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73. What is evident from these authorities is that they are limited in scope in that they restrict 

only the jurisdiction to “create” or “re-open” appeals. It does not follow that a Court of Appeal has 

no inherent jurisdiction to impose publication bans or to set them aside or vary them.   

 

74. All courts have the inherent jurisdiction by virtue of the common law to control their own 

processes, which includes the ability to issue publication bans, 44 and to grant or restrict access to 

court records. 45 This inherent jurisdiction endures even when the proceedings are at an end.46 

 

75. This inherent jurisdiction extends to statutory courts as well as superior courts. For 

example, in R v Wilks J.K. (Ex-Petty Officer 2nd Class), a Standing Court Martial considered 

whether to vary a publication ban which had been issued in proceedings which were closed by the 

time the variance was requested. That statutory court found that it had common law jurisdiction 

“to exercise control over its proceedings to ensure fairness and integrity in the trial process” 47 and 

that it retained its inherent jurisdiction to vary the publication ban even though the main 

proceedings had ended: 

“I interpret the Adams and Boland decisions to mean that a court martial has a 

common law jurisdiction to impose a publication ban, that the court martial retains 

its common law power to reconsider any order made during a trial relating to the 

conduct of a trial and that the court martial also retains its common law power to 

vary or revoke such order if the circumstances that were present at the time the 

order was made have materially changed.”48 

 

76. In addition to its common law inherent jurisdiction to control its own processes, the MBCA 

had similar jurisdiction to control its own processes pursuant to the Criminal Code of Canada, the 

The Court of Appeal Rules and The Court of Appeal Act. These statutes and rules provide the 

                                                   
44 Pelisek v Pelisek, 2003 MBCA 145. 
45 Maclntyre, supra note 22 at para. 70. 
46 Maclntyre, supra note 22 at 186, 186; Global News, supra note 32; A.Y., supra note 32 at para. 

9. 
47 R v Wilks J.K. (Ex-Petty Officer 2nd Class), 2013 CM 4017 at para. 12. 
48 Ibid at para. 16. 
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MBCA with all of the powers conferred upon the Manitoba Court of Queen’s Bench, including 

the inherent jurisdiction to reconsider the Publication Ban.49 

 

77. It is relevant to note that the MBCA did not rely upon any provision of any statue when it 

issued the Publication Ban and therefore it must have been relying on its inherent jurisdiction in 

issuing the ban.  It is submitted that the MBCA retained the same inherent jurisdiction to reconsider 

the ban on motion by CBC/Radio-Canada.   

 

78. It is therefore submitted that the MBCA erred when it applied the authorities limiting its 

power to create and hear “appeals” to the CBC Motion. 

 

c. The common law doctrine of functus officio did not deprive the MBCA of its 

inherent jurisdiction to set aside or vary the Publication Ban.   

 

i. Introduction 

 

79. In the Jurisdiction Decision, the MBCA held that declining jurisdiction to hear the CBC 

Motion was consistent with the common law doctrine of functus officio.   

 

80. In R v Adams, this Court described the doctrine of functus officio as follows: 

“A court has limited power to reconsider and vary its judgment disposing of the 

case as long as the court is not functus. The court continues to be seized of the 

                                                   
49 Section 696.3 (3)(a)(ii) of the Criminal Code of Canada directs the matter under which the 

Publication Ban Decision was made be dealt with as if it were an appeal under Part XXI of the 

Criminal Code of Canada, which provides for the procedures for appeals for indictable offences. 

Under that part, section 683(3) provides that a court of appeal may exercise any power that may 

be exercised by a court of appeal in civil matters and may issue any process that is necessary to 

enforce the orders of the court. In accordance with section 25(1) of Manitoba’s Court of Appeal 

Act, “in addition to the jurisdiction and powers that the court has under any other Act, or under 

any other provision of this Act, the court has all the jurisdiction and powers possessed by the Court 

of Queen's Bench sitting en banc immediately prior to July 23, 1906.” 
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case and is not functus until the formal judgment has been drawn up and 

entered.” 50 

 

81.    It is respectfully submitted that the MBCA erred in holding that the doctrine of functus 

officio supported its decision to decline jurisdiction to hear the CBC Motion to set aside or vary 

the Publication Ban. 

 

ii. The law requires a flexible application of the common 

law doctrine of functus officio to ancillary orders such 

as the Publication Ban 

 

82. In Adams, this Court considered whether the doctrine of functus officio prevented a trial 

judge from rescinding a publication ban it had previously issued pursuant to ss. 486(3) and (4) of 

the Criminal Code of Canada. Sopinka, J. held that the traditional doctrine must be more flexibly 

applied to orders made that are ancillary to the substantive issues in the proceeding (“Ancillary 

Orders”):   

 “… With respect to orders made during trial relating to the conduct of the trial, the 

approach is less formalistic and more flexible. These orders generally do not result 

in a formal order being drawn up and the circumstances under which they may be 

varied or set aside or also less rigid.”51 

 

83. This Court held as follows with respect to the factors a court should consider in determining 

how to apply the doctrine of functus officio to Ancillary Orders: 

“The ease with which such an order may be varied or set aside will depend on the 

importance of the order and the nature of the rule of law pursuant to which the order 

is made. For instance, if the order is a discretionary order pursuant to a 

common law rule, the precondition to its variation or revocation will be less 

formal. On the other hand, an order made under the authority of statute will attract 

more stringent conditions before it can be varied or revoked. This will apply with 

greater force when the initial making of the order is mandatory”52 [emphasis 

added]. 

 

84. And further in the decision, stated that:  

                                                   
50 R v Adams, [1995] 4 SCR 707 at para. 29 [“Adams”]. 
51 Ibid. 
52 Ibid at para. 29. 
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“As a general rule, any order relating to the conduct of a trial can be varied or 

revoked if the circumstances that were present at the time the order was made have 

materially changed. In order to be material, the change must relate to a matter that 

justified the making of the order in the first place.”53 

85. The Publication Ban was an Ancillary Order of the nature discussed in Adams.

CBC/Radio-Canada submits that the MBCA erred when it failed to apply the flexible approach to 

the application of the doctrine of functus officio set out in Adams and when it failed to consider the 

following circumstances: 

 The Publication Ban was a discretionary order pursuant to a common law rule;

 The Publication Ban affected Charter rights and, by its nature, must be

interpreted to have been subject to further order in keeping with Charter values;

 The circumstances on which the Publication Ban was based changed;

 The Publication Ban had been made without notice to the affected parties who

had no opportunity to address the Court.; and

 Functus officio did not apply to the CBC Motion because no formal order on

the imposition of the Publication Ban had been drawn up and entered.

iii. The Publication Ban was a discretionary order made

pursuant to a common law rule

86. This Court in Adams held that a mandatory order made pursuant to the Criminal Code of

Canada could be revoked if the circumstances on which it was based had changed. The Court went 

on to say that if the order is a discretionary order pursuant to a common law rule, the precondition 

to its variation or revocation will be even less formal.   

53 Ibid at para. 30. 
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87. The Publication Ban was just such an order. As a result, the MBCA should not have taken

a rigid view of the doctrine of functus officio and should have considered if there was a sufficient 

basis on which the Publication Ban should have been revoked or varied. 

iv. The Publication Ban infringed Charter rights

88. Adams makes it clear that a court considering the applicability of the doctrine of functus

officio to an Ancillary Order must consider the importance of the order and the nature of the rule 

of law pursuant to which the order is made.54 CBC/Radio-Canada submits that an important 

consideration is the fact that a publication ban infringes Charter rights.   

89. This Court has held that common law doctrines should be interpreted and even changed to

remain consistent with the Charter: 

“Where the principles underlying a common law rule are out of step with the values 

enshrined in the Charter, the courts should scrutinize the rule closely. If it is 

possible to change the common law rule so as to make it consistent with Charter 

values, without upsetting the proper balance between judicial and legislative action 

that I have referred to above, then the rule ought to be changed”55 [emphasis added]. 

90. As a result, even if this Court were to determine that the existing common law doctrine of

functus officio did apply to prevent the MBCA from setting aside or amending the Publication Ban, 

this Court should take the opportunity to change the doctrine so that it operates consistently with 

Charter values protecting the ability for the media and the public to scrutinize the activities of the 

courts. 

v. The circumstances on which the Publication Ban was

based materially changed

91. This Court in Adams affirmed that, as a general rule, publication bans can be set aside or

varied if the circumstances that were present at the time the order was made have materially 

changed. 56   

54 Ibid at para. 29. 
55 R v Salituro, [1991] 3 SCR 654 at 675 [“Salituro”]. 
56 Adams, supra note 50 at para. 30. 
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92. This aspect of the Adams decision is consistent with the reality that circumstances

surrounding the existence of a publication ban change over time. 

93. As a result of the changes, the party seeking to lift a publication ban should be permitted

to return to the Court that imposed the ban and that Court should always retain jurisdiction to 

revoke or vary its own publication ban. A publication ban imposing a permanent restriction which 

practically precludes review regardless of changing circumstances would not meet the minimal 

impairment requirement of the Dagenais/Mentuck Test.  

94. In Menon v College of Physicians & Surgeons (New Brunswick),57 certain evidence was

ruled inadmissible and the Court ordered a publication ban to avoid prejudicing one of the parties 

by having that inadmissible evidence published before his trial.  After the proceedings against both 

accused were completed, two media outlets filed a motion to the court which issued the publication 

ban requesting that the publication ban be lifted. The Court took jurisdiction and set aside the 

publication ban holding that the publication ban was no longer justified because the proceedings 

which could have been prejudiced by publication were concluded. The Court further held that  the 

onus to prove that a publication ban remained necessary in accordance with the Dagenais/Mentuck 

Test “shifts back to the person supporting the publication ban.”58  

95. In Canada v Chan, the Alberta Court of Queen’s Bench determined that it had the

jurisdiction to vacate a sealing order it had imposed in past proceedings. The Court stated that a 

court cannot order a sealing order that is “final”:  

“In my view, the Clerk’s Notes make clear that the Sealing Order in this case was 

expressly not intended to be a final order. A sealing order by its very nature is not 

a final order. In fact the reverse is the case: a court does not have jurisdiction in 

granting a sealing order to provide that the order is final and can never be varied or 

terminated…This is so because circumstances may change which require that the 

sealing order be vacated or varied to maintain the integrity of the administration of 

justice, and in particular the criminal justice system”59 [citations omitted, emphasis 

added]. 

57 Menon v College of Physicians & Surgeons (New Brunswick), 2008 NBQB 80. 
58 Ibid at paras. 21-22.  
59 Canada v Chan, 2007 ABQB 554 at para. 17. 
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96. The Prince Edward Island Court of Appeal recently described the rationale behind the

doctrine of functus officio: 

“Functus officio refers to having performed an assigned task and having exhausted 

one's function and authority. The principle of functus officio exists to allow finality 

of judgments from courts which are subject to appeal. The rule prevents a court 

from continually hearing applications to vary its decision, in which it would assume 

the function of an appellate court and deny litigants a stable base from which to 

launch an appeal”60 [citations omitted, emphasis added]. 

97. CBC/Radio-Canada submits that the doctrine of functus officio was not intended to prevent

courts from reconsidering Ancillary Orders where there has been a material change in the 

circumstances before the court when the ban was issued.  In fact, there may be no other practical 

avenue for a court to address a situation where the circumstances before the court at the time of 

issue justified the ban but where there are new circumstances that undermine the continuing 

requirement for the restriction of Charter rights. The stable base from which to launch an appeal 

is not affected by allowing the reconsideration of a publication ban which is no longer appropriate. 

98. Interpreting the doctrine of functus officio in this manner does not add to any danger that

litigants would constantly return to court in order to revoke or vary a publication ban, thereby 

“wasting” the court’s valuable time and resources.  To the contrary, this interpretation would avoid 

unnecessary applications for leave to appeal to this Honourable Court and provide an effective and 

practical remedy to address a breach of fundamental Charter rights.  In the unlikely circumstance 

that a litigant does constantly return to court and no material change is found, there is recourse in 

declaring the litigant a vexatious litigant.  

99. CBC/Radio-Canada therefore submits that this Honourable Court should make clear that

courts imposing discretionary publication bans retain jurisdiction to consider if there has been a 

material change in circumstance, and if there has been, to reconsider whether the publication ban 

remains justified.   

60 Ayangma v French School Board, 2011 PECA 3 at paras. 11-12. 
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100. In this case, the MBCA did not articulate what circumstances led it to impose the

Publication Ban in the first place, making it impossible to analyze whether there was a material 

change of circumstances. This failure to provide reasons is dealt with later in this factum. 

101. However, it is clear that the Publication Ban was issued without notice to the public or

media and without receiving any input from them.  It is respectfully submitted that the presence of 

new affected parties who had no opportunity to participate when the Publication Ban was ordered 

in itself constitutes a material change in circumstances of the nature contemplated in Adams to be 

justification for reconsidering a publication ban. The fact that the Publication Ban was issued in 

the absence of affected third parties is discussed further in the next section of this factum. 

102. The Publication Ban was stated to be a “continuation” of the Initial Publication Ban and

there appears to have been no hearing at all as to whether the Initial Publication Ban should be 

made permanent. Thus, the only hearing considering restrictions on publication occurred before 

there was a finding that Ostrowski had in fact been wrongfully convicted.    

103. The second step of the Dagenais/Mentuck Test requires a weighing of the interest the ban

seeks to protect against the public interest in examining the underlying information. CBC/Radio-

Canada submits that the finding by the MBCA that there was Crown misconduct increased the 

public interest in the material that is subject to the Publication Ban. This finding had not been made 

at the time of the only hearing that occurred and constituted a material change in circumstances 

justifying the reconsideration of the Publication Ban as contemplated by Adams.   

vi. The Publication Ban had been made without notice to

the affected parties who had no opportunity to address

the Court

104. The Publication Ban deprived CBC/Radio-Canada of its freedom of expression.

CBC/Radio-Canada was not given notice or an opportunity to be heard before its rights were 

infringed.  From the perspective of CBC/Radio-Canada, the Publication Ban was therefore similar 

to an ex parte order, and subject to similar treatment on a motion for reconsideration. 
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105. This Court has held “the circumstances in which a court will accept submissions ex parte

are exceptional and limited to those situations in which the delay associated with notice would 

result in harm or where there is a fear that the other party will act improperly or irrevocably if 

notice were given.”61      

106. There is longstanding authority at common law that third parties affected by orders given

without notice are entitled to ask the court issuing the order to reconsider the order and revoke or 

vary it.62 As early as 1883, this Court held that a judge granting an ex parte order retains the 

jurisdiction to rescind it.63 One hundred years later in 1983, this Court reaffirmed that it was still 

the law that an ex parte order may be reviewed by the Court that issued it.64 

107. In 1928, the Manitoba Court of King’s Bench made clear that a motion or application to

vary an ex parte order is not an appeal: 

“An order obtained ex parte is not an adjudication, because it is not "the result of a 

deliberate judicial decision after a hearing and argument…Consequently, as the late 

Chief Justice added, “an application to rescind or vary an ex parte order is neither 

an appeal, nor an application in the nature of an appeal.” Therefore, the motion 

made on September 24, 1925, to rescind the ex parte order of July 9, 1925, did not 

do more than bring before the deputy referee new material which satisfied him that 

he ought to undo or rescind his earlier ex parte order. The issue raised was simply 

whether or not the material on which the plaintiff secured that ex parte order of July 

9 was sufficient to support that particular order. As Fullerton, J.A., said, when the 

matter came before the Court of Appeal, "the main question for decision is whether 

the order of the deputy referee rescinding the order extending time for service 

should stand." The deputy referee decided, and quite properly as the Court of 

Appeal later held, that the material that had been adduced before him for the 

extension order was insufficient, and he therefore rescinded that order…”65 

[citations omitted, emphasis added]. 

61 Ruby v Canada (Solicitor General), 2002 SCC 75 at para. 25. 
62 Alberta Rules of Court, Alta. Reg. 124/2010, R. 9.15; British Columbia Supreme Court Civil 

Rules, B.C. Reg. 168/2009, R. 8-5(8); Manitoba Court of Queen's Bench Rules, Man. Reg. 553/88, 

R. 37.11(1) & 38.10; Saskatchewan Queen's Bench Rules, R. 6-3(4).
63 Dickie v Woodworth, 8 SCR 192, 1883 CanLII 51 (SCC) at 195-196, cited positively by the

SCC in Wilson v the Queen, [1983] 2 SCR 594 at 607 [“Wilson’].
64 Wilson, supra note 64 at 607-608.
65 Goodbun v Mitchell (No. 3), [1928] 2 WWR 12, 1928 CanLII 617 (MBQB) at 14. See also:

Stewart v Braun, [1924] 3 DLR 941, 1924 CanLII 270 (MBQB) at 945, where the Court held that
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108. These common law principles governing ex parte orders are also incorporated into the 

Court Rules applicable to this case.  Rule 45 of the Manitoba Criminal Appeal Rules provides that 

the civil rules apply to matters not provided for in the Manitoba Criminal Appeal Rules. The 

Manitoba Criminal Appeal Rules do not provide for ex parte orders. Section 36(1) of The Court 

of Appeal Act (Man) allows the MBCA to apply the rules of practice and procedure of the Court of 

Queen’s Bench for matters not expressly provided for in the statute or its rules. 

109. Rules 37.11 and 38.10,66 of the Court of Queen’s Bench Rules67 specifically allow for a

party affected by an ex parte order to return to the judge who granted an order without notice and 

move to rescind or vary the order:  

Motion to rescind or vary 
37.11(1)    A person affected by an order made without notice, or a person who has 

failed to appear on a motion due to accident, mistake or insufficient notice, may, 

by notice of motion filed, served and made returnable promptly after the order first 

came to the person's notice, move to rescind or vary the order. 

To original judge or officer 

37.11(2)    Where practicable, a motion under subrule (1) shall be made to the judge 

or officer who made the order [emphasis added]. 

110. Rule 37.11(1) and rule 38.10 apply to allow for a person to move to rescind or vary an ex

parte order, even after the proceedings have come to an end. In one Manitoba Court of Queen’s 

Bench case, the Court even found that Rule 37.11(1) could apply and an order could be set aside 

over seven (7) years after the order for summary judgment was made.68 

111. Not only does a court granting an order without notice have jurisdiction to rescind or vary

the order, it has been held in Canada that an appellate court should not normally entertain an appeal 

of the order until it has been reconsidered by the court which granted it.69   

“[a]n application to rescind or vary an ex parte order is neither an appeal nor an application in the 

nature of an appeal and therefore the Judge or officer by whom such an order has been made, has 

since the Judicature Act, as he had before, the right to rescind or vary it.” 
66 These rules are identical but each relate to one of motions or applications made without notice.  
67 Manitoba Court of Queen's Bench Rules, Man. Reg. 553/88, R. 37.11(1) & 38.10. 
68 585430 Alberta Ltd. v Trans Canada Leasing, 2005 MBQB 220 at paras. 40-41 & 60. 
69 Secure 2013 Group Inc v Tiger Calcium Services Inc, 2017 ABCA 316 at para. 54. 
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112. As a corollary to the principles governing orders made without notice, the common law

has recognized that a court has an obligation, ‘ex debito justitiae,’ to reconsider and if necessary 

correct an order made when a necessary party had not been served with notice and therefore, the 

matter was not adjudicated on its merits.70 In such cases, the party affected is entitled to bring the 

matter to the court which issued the order as a matter of right and an appeal is not necessary.71 

113. In summary, where an order is made without notice it denies affected parties an opportunity

to be heard, a fundamental concept of “natural justice.” It also denies the courts the opportunity to 

consider the perspective of all of the parties affected. That is why the common law recognizes that 

the court issuing such an order retains jurisdiction to reconsider the order. 

114. It is further submitted that the principles that preserve the right of a court to reconsider an

order made without notice bear special consideration when the order infringes the Charter rights 

of parties who had no notice.  

115. This Court in Dagenais determined that whether the media is to be given notice of a

proposed limitation on the Open Court Principle was a matter of discretion for the motions judge. 72  

The Court held that the discretion should be exercised in accordance with the provincial rules of 

criminal procedure and the relevant case law.73  The Court in Dagenais did not specifically address 

the recourse available to affected parties who were not given notice. This case represents an 

opportunity to fill that void. 

116. Since Dagenais, courts across the country have determined that a permanent publication

ban should normally only be granted only after members of the media have been given notice and 

70 Marlay Construction Ltd. v Mount Pearl (City), 459 APR 191, 1996 CanLII 11077 (NLCA) at 

para. 4. 
71 Leblanc v A Party Unknown, 40 NBR (2d) 638, 1982 CanLII 4166 (NBQB) at para. 5, citing 

Craig v Kanseen, [1943] 1 All E.R. 108, [1943] 1 K.B. 256. 
72 Dagenais, supra note 3 at 869. 
73 Ibid at 868-869. 
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have had the opportunity to make submissions.74 Some jurisdictions have formalized a requirement 

to provide notice to the media through practice directives and automated systems.75 

117. CBC/Radio-Canada therefore submits that it is now appropriate for this Court to make it

clear that orders restricting the Open Court Principle should, where possible, be made on notice to 

the public and media and that, where advance notice is not possible, notice should be given after 

the initial order is made.  Furthermore, it should be made clear that courts retain jurisdiction to set 

aside or vary the order on application or motion by affected parties who did not have notice or an 

opportunity to be heard before the initial order was granted. 

vii. Functus officio did not apply to the CBC Motion

because no formal order on the imposition of the

Publication Ban had been drawn up and entered

118. This Court has held that the common law doctrine of functus officio has no application until

a formal judgment has been drawn up and entered.76 This principle continues to be good law in 

Manitoba:  

“Formal entry of an order or judgment is a watershed moment in litigation. Once 

an order or judgment is drawn up and formally entered, the court or judge who 

74 Foulidis v Foulidis, 2016 ONSC 6732, at para. 22; Winnipeg Free Press, Re, 2006 MBQB 43, 

at para. 56; Several Physicians Affected Directly by the Order v Ontario (Information and Privacy 

Commissioner), 2016 ONSC 7386 at para. 2. 
75 John Doe v Richard Roe, 1999 ABQB 281; Jane Doe et al v Manitoba, 2005 MBCA 57 [“Jane 

Doe”]; Canadian Broadcasting Corporation v Rae, 2010 ABQB 148; Canadian Bar Association, 

“Publication Bans, Sealing Orders and Orders for In-Camera Proceedings”, 15 February 2003.; 

Ontario, Consolidated Provincial Practice Direction, Section F: Publication Bans, Effective July 

1, 2016; Court of Queen’s Bench Criminal Practice Note “4” – Publication Bans for the Court of 

Queen’s Bench of Alberta; Alberta Rules of Court, Alta Reg 124/2010, s 6.28-6.23; Nova Scotia 

Provincial Court Practice Direction – Applications for Discretionary Publication Bans (PC Rule 

2); Civil Procedure Rules, N.S. Civ. Pro. Rules 2009, s. 85.05; Nova Scotia Court of Appeal 

Practice Directive – Orders Restricting Media Reporting or Public Access, 8 November 2005; 

Supreme Court of British Columbia Practice Direction: Notice of Publication Ban Applications, 

effective 2019/10/28; Court of Queen’s Bench for Saskatchewan General Application Practice 

Directive No. 3: Discretionary Orders Restricting Media Reporting or Public Access, Effective 

January 1, 2014; Saskatchewan Court of Appeal Civil Practice Directive No. 6: Applications for 

Discretionary Orders Restricting Media Reporting or Public Access, Effective January 1, 2014; 

Nunavut Court of Justice Practice Directive No. 3: Discretionary Publication Bans, January 8, 

2016. 
76 Adams, supra note 50 at para. 30. 
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pronounced it has no jurisdiction to amend it absent a recognised power to do so. 

As a general rule, formal entry of an order or judgment triggers the common law 

doctrine of functus officio”77 [citations omitted, emphasis added]. 

119. In the present case, the MBCA found that it had no jurisdiction to hear the CBC Motion

since the Certificate of Judgment was entered setting out the judgment of the Court on the 

Wrongful Conviction Proceedings and on the Fresh Evidence Motions.  It is respectfully submitted 

that the MBCA erred in this regard. 

120. The Certificate of Decision that was entered in respect of the substantive proceedings did

not mention, let alone document, the Publication Ban. Since there was no order entered in respect 

to the Publication Ban, the doctrine of functus officio does not apply to deprive the court of its 

jurisdiction.   

viii. Conclusion

121. It is therefore submitted that the common law doctrine of functus officio did not serve to

remove the MBCA’s jurisdiction to hear the portion of the CBC Motion dealing with setting aside 

or varying the Publication Ban. 

d. Rule 46.2 did not deprive the MBCA of its inherent jurisdiction to set aside or vary

the Publication Ban.

i. Introduction

122. Rule 46.2 of the Court of Appeal Rules78 provides as follows:

Re-hearing

46.2(1) There shall be no re-hearing of an appeal except by order of the court or at

the instance of the court.

46.2(2) A re-hearing of an appeal may be ordered before the certificate of decision

has been entered.

77 Lantin et al v Seven Oaks General Hospital, 2019 MBCA 115 at para. 22. 
78 Court of Appeal Rules (Man), 555/88 R, R. 46.2. 
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46.2(4) If the reasons for judgment have been delivered, the motion requesting a 

re-hearing under sub rule (3) shall be made within 30 days after the reasons for 

judgment have been delivered, or such further time as the court may order, but in 

any event before the certificate of decision has been entered. 

… 

46.2(12) There shall be no re-hearing on an application for leave or a motion. 

123. CBC/Radio-Canada submits that this rule did not apply to bar jurisdiction to reconsider the

Publication Ban because the CBC Motion did not request a “re-hearing” of the Publication Ban, 

but rather sought a “reconsideration” based on circumstances and parties not before the Court at 

the time the Publication Ban was granted. Even if the CBC Motion did request a “re-hearing” 

within the meaning of Rule 46.2, Rule 46.2 has no application on the facts of this case because:  

a. In this case, CBC/Radio-Canada never had an original hearing that could

be “reheard”;

b. The Motion was not a “re-hearing”  of the “appeal” or a “motion; and

c. Rule 46.2 only applies to prevent “re-hearings” after entry of a Certificate

of Decision which did not occur in respect of the Publication Ban.

ii. The CBC Motion sought a reconsideration of the Publication

Ban and not a re-hearing

124. Rule 46.2 only applies only to “re-hearings”.

125. The Motion to set aside or vary the Publication Ban did not seek a “re-hearing” in the sense

of re-argument on the same circumstances before the Court at the original hearing. Rather, the 

CBC Motion was for a “reconsideration” of the Publication Ban by a party who had not been given 

notice of the hearing to impose the Publication Ban and who was seeking to address matters that 

had not been before the Court when it ordered the Ban. 
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126. The law recognizes a difference between a “re-hearing” and a “reconsideration.”  In R v

Hinse,79 this Honourable Court considered whether former rule 51(12) of the Rules of the Supreme 

Court of Canada (the “SCC Rules”) barred it from reconsidering an application for leave to 

appeal, which the Court has previously denied. That rule provided that: “[t]here shall be no re-

hearing on an application for leave or a motion”80 [emphasis added]. 

127. This Court held that rule 51(12) did not bar it from “revisiting an original decision on leave

in the appropriate case,”81 which the Court labeled a “reconsideration”82 rather than a “re-hearing." 

128. Subsequent to this Court’s decision in Hinse, the distinction between a “re-hearing” and a

“reconsideration” was formally codified in the SCC Rules, in Part 14 entitled “Reconsiderations 

and Re-Hearings." Rule 73 allows for a reconsideration of an application for leave to appeal.  

Conversely, rule 74 states “[t]here shall be no re-hearing of an application for leave to appeal” 

[emphasis added].  Together, these two rules reflect the idea that an order may be “reconsidered” 

when there has been a change in circumstance that might change the outcome, even where a “re-

hearing” of the matter is prohibited. 

129. The distinction between a “re-hearing” and a “reconsideration” is also reflected in the

MBCA rules. While Rule 46.2 of The Court of Appeal Rules deals with “re-hearings”, rule 49 of 

The Court of Appeal Rules recognizes that the court may also consider a motion to “reconsider." 

Rule 49 provides as follows: 

“After an appeal has been disposed of and the period for filing an appeal or an 

application for leave to appeal to the Supreme Court of Canada has expired, and in 

the absence of any motion for reconsideration, the registrar shall return all material 

received [to the parties]…”83 [emphasis added]. 

79 R v Hinse, [1995] 4 S.C.R. 597. 
80 Ibid at 608. 
81 Ibid at 609. 
82 Ibid at 609. 
83 The Court of Appeal Rules (Man), 555/88 R, R. 46.2. 
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130. The “reconsideration” contemplated by Rule 49 can occur even after an appeal is disposed

of, whereas Rule 46.2 prohibits a “re-hearing” after "the certificate of decision has been entered.” 

This further supports the argument that “re-hearings” contemplated by Rule 46.2 are distinct from 

“reconsiderations.” 

131. The deliberate choice of the legislator to use different terms to distinguish a “re-hearing”

from a “reconsideration” must be given meaning: 

“…according to the presumption of consistent expression, when different terms 

are used in a single piece of legislation, they must be understood to have 

different meanings. If Parliament has chosen to use different terms, it must have 

done so intentionally in order to indicate different meanings.”84  

132. In the alternative, the MBCA recognized the connection between Rule 46.2 and the

common law doctrine of functus officio.85  It is submitted that, in light of this connection between 

the court rule and the common law doctrine, this Court should interpret Rule 46.2 in the same 

flexible manner that Adams interpreted the doctrine of functus officio as it applies to Ancillary 

Orders86 and hold that the CBC Motion to reconsider was not a motion for a “re-hearing” within 

the meaning of Rule 46.2. 

iii. On the facts of this case, the CBC Motion was not a “re-hearing”

of an “appeal” or a “motion” within the meaning of Rule 46.2

133. On its plain meaning, the use of the word “re-hearing” in Rule 46.2 contemplates an

original hearing. In this case, there was no original hearing in respect of the rights of CBC/Radio-

Canada to publish information about the Wrongful Conviction Proceedings.  There was a brief 

discussion in Court about the Initial Publication Ban, but CBC/Radio-Canada had no notice and 

was not a party to it.87   

84 Agraira v Canada (Minister of Public Safety and Preparedness), 2013 SCC 36 at para. 81. 
85 Ostrowski, 2019, supra note 16 at para. 17. 
86 Adams, supra note 50 at paras. 29-30. 
87 AR, supra note 12, Tab 11. 
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134. Since CBC/Radio-Canada never had a “hearing” in respect of the Publication Ban in the

first place, the CBC Motion to set aside or vary the Publication Ban cannot reasonably be described 

as a request for a “re-hearing.”  

135. Moreover, Rule 46.2(1) and 46.2(2) only apply to a re-hearing “of an appeal.” The

Publication Ban did not involve any issue on “appeal.”  The “appeal” before the Court related to 

the conviction of Ostrowski and the CBC Motion did not seek to address the conviction. The 

Motion sought reconsideration of an Ancillary Order made during the appeal proceedings.  

136. Rule 46.2(2) provides that there shall be no re-hearings on a motion. The Publication Ban

was granted on the Court’s own initiative.  There was never any “motion” for a Publication Ban. 

iv. Rule 46.2 does not preclude a re-hearing when no formal order

has been entered

137. Similar to the common law doctrine of functus officio, Rule 46.2 expressly contemplates

the possibility of a re-hearing “before the certificate of decision has been entered”.88  

138. For the same reasons as discussed above89, CBC/Radio-Canada submits there was never a

certificate of judgment entered in respect of the Publication Ban that would have triggered 

operation of Rule 46.2 in this matter. 

e. If the MBCA had no inherent jurisdiction to hear the CBC Motion to set aside or vary

the Publication Ban, or if that jurisdiction had been taken away by the doctrine of

functus officio or Rule 46.2, the MBCA had jurisdiction to provide a remedy under

section 24(1) of the Charter

139. CBC/Radio-Canada further submits that, if the MBCA had no common law inherent

jurisdiction to entertain the CBC Motion or if its inherent jurisdiction was taken away by Rule 46.2 

or the doctrine of functus officio, the MBCA would still have the jurisdiction to set aside or vary 

the Publication Ban pursuant to the remedial provisions of section 24(1) of the Charter. 

88 Court of Appeal Rules (Man), 555/88 R, R. 46.2. 
89 See Part C(c)vii at page 32 of this factum. 
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140. The power of the superior courts under section 24(1) of the Charter to make appropriate

and just orders to remedy infringements or denials of Charter rights is part of the supreme law of 

Canada: 

“Anyone whose rights or freedoms, as guaranteed by this Charter, have been 

infringed or denied may apply to a court of competent jurisdiction to obtain such 

remedy as the court considers appropriate and just in the circumstances.”90 

141. Any legislation or government action or law inconsistent with the Charter is, to the extent

of the inconsistency, of no force or effect.91 

142. This Court held in Doucet-Boudreau that the discretion over remedies conferred on a

superior court by section 24 of the Charter should be based on its careful perception of the nature 

of the right and the infringement, the facts of the case and the application of the relevant legal 

principles.92 This Court held that there must be a responsive and effective remedy for an 

unjustifiable infringement of a right: 

“…remedies… must be interpreted in a way that provides “a full, effective and 

meaningful remedy for Charter violations” since “a right, no matter how expansive 

in theory, is only as meaningful as the remedy provided for its breach”… A 

purposive approach to remedies in a Charter context gives modern vitality to the 

ancient maxim ubi jus, ibi remedium: where there is a right, there must be a remedy. 

More specifically, a purposive approach to remedies requires at least two things. 

First, the purpose of the right being protected must be promoted: courts must craft 

responsive remedies. Second, the purpose of the remedies provision must be 

promoted: courts must craft effective remedies.”93 [emphasis in original] 

143. The MBCA held that it had no jurisdiction and that the only recourse available to

CBC/Radio-Canada to protect its Charter rights was to apply to this Court for leave to appeal the 

Publication Ban Decision. Since the time for applying for leave to appeal the Publication Ban 

Decision had passed, that would entail a preliminary application to extend time to apply for leave. 

90 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 

B to the Canada Act 1982 (UK), 1982, c 11, s. 24(1). 
91 Salituro, supra note 55 at 675. 
92 Doucet-Boudreau, supra note 5. 
93 Ibid at para 25.  
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144. Seeking leave and extension of time to apply for such leave is so uncertain, cumbersome

and expensive that it denies a full, meaningful and effective remedy for a Charter breach to most 

members of the public and media the majority of the time. 

145. In the case of publication bans, this Court found in Dagenais that court orders which

infringe on Charter rights that are not subject to appeal may give rise to a remedy under s. 24(1): 

“If a challenge to a publication ban could not be framed in terms of an error of law, 

then the certiorari and Supreme Court Act avenues might be unavailable and s. 

24(1) might therefore be available.”94 

146. In the case at hand, after learning of the Publication Ban, CBC/Radio-Canada returned to

the MBCA to have the order set aside or varied based on the facts that  it had not been given notice 

and that the underlying circumstances had changed. In other words, even if the Initial Publication 

Ban order had been correct, circumstances had changed such that the Publication Ban could no 

longer be constitutionally sustained. The CBC Motion was therefore not an appeal of the 

Publication Ban but rather a motion to reconsider its continuing justification based on changed 

circumstances.  This is not a motion that would be considered by the Supreme Court of Canada on 

an appeal of the Publication Ban.  Since an appeal to this Court could not provide a "responsive 

and effective" remedy, it was open to the MBCA to address the ongoing infringement of the 

media’s rights by applying s. 24(1) of the Charter. 

147. In Dagenais, this Court described the legislative scheme around the paths to revisiting

publication bans to be both “deplorable” and “unsatisfactory.”95 Since Parliament has done nothing 

to rectify the situation in the intervening twenty-five years, it is submitted that the MBCA retained 

jurisdiction under section 24(1) of the Charter to entertain CBC/Radio-Canada’s motion.   

94 Dagenais, supra note 3 at 867. 
95 Ibid at 858 & 874. 
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f. Conclusion – Jurisdiction to set aside or vary the Publication Ban

148. The MBCA had inherent jurisdiction to set aside or vary the Publication Ban just as it had

the jurisdiction to impose it in the first place.  Neither the common law doctrine of functus officio 

nor Rule 46.2 deprived it of that jurisdiction.  It is therefore submitted that the MBCA erred in 

holding that it had no jurisdiction to reconsider the Publication Ban as requested on the CBC 

Motion. 

D. Jurisdiction of the MBCA to determine access to the Posner Affidavit

a. Introduction

149. Ostrowski filed a motion with the Court to admit the Posner Affidavit as fresh evidence in

the Wrongful Conviction Proceedings, pursuant to Rule 21. Rule 21 requires that the details of the 

proposed fresh evidence be filed with the court and directs that it be “placed in a sealed envelope 

and kept separate by the Registrar of the MBCA until the [fresh evidence] motion is decided.” 

150. CBC/Radio-Canada sought access to the Posner Affidavit after the Fresh Evidence Motion

was decided but the Registrar of the MBCA took the position that it should remain sealed. 

151. There has never been any Court order sealing the Posner Affidavit.

152. In the CBC Motion, CBC/Radio-Canada requested access to the Posner Affidavit on the

basis that it ceased to be sealed once the Fresh Evidence Motion was decided and on the basis that, 

in the absence of a properly made sealing order, the affidavit was prima facie open to public access. 

153. In the Jurisdiction Decision, the MBCA held that it had no jurisdiction to deal with the

issue of whether the public did or should have access to the Posner Affidavit. 

154. On this appeal, CBC/Radio-Canada submits that the MBCA erred in holding that it had no

jurisdiction to deal with the access issues and that it ought to have held that the Posner Affidavit 

was accessible to the public. 
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155. It is important to keep in mind that the existence of the Publication Ban has no bearing on

whether access should be granted to the Posner Affidavit. As the Ontario Superior Court in Van 

Every v Findlay has noted:  

“It is important to distinguish a sealing order and a publication ban or other 

injunctive relief. A sealing order simply prevents the public from obtaining access 

to documents contained in a court file to which they would otherwise have access 

upon paying the prescribed fee. The order was no made on notice to the press. It 

does not prohibit dissemination of information about the lawsuit. It does not impose 

confidentiality obligations on any person. A sealing order is just what it says – a 

sealing of the court file.”96 

b. The MBCA erred in holding that it had no jurisdiction to determine the access

issues

156. The Jurisdiction Decision contains no separate discussion of the reasons why the MBCA

concluded it had no jurisdiction to deal with access to the Posner Affidavit.  However, it appears 

that the MBCA concluded that, having decided the substantive issue of wrongful conviction, it had 

no further jurisdiction to control access to the MBCA records pertaining to the Wrongful 

Conviction Proceedings or to determine how Rule 21 applied to those records.  It is respectfully 

submitted that the MBCA erred in this regard. 

157. In the previous section of this factum, CBC/Radio-Canada argued that the MBCA did have

inherent jurisdiction to control its own processes.97 In MacIntyre, this Court held that this inherent 

jurisdiction gives all courts supervisory powers over their records: 

“Undoubtedly every court has a supervisory and protecting power over its own 

records. Access can be denied when the ends of justice would be subverted by 

disclosure or the judicial documents might be used for an improper purpose. The 

presumption, however, is in favour of public access and the burden of contrary 

proof lies upon the person who would deny the exercise of the right.”98 

96 Van Every v Findlay, 2019 ONSC 6854 at para. 19. 
97 See Part C(b) at page 20 of this factum. 
98 Maclntyre, supra note 22 at para. 70. 
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158. This supervisory power over its own records continues even after proceedings have

concluded, if a record is determined to be inadmissible and/or if a record is returned to its owner 

and is no longer in the Court’s possession.99 

159. The conclusion of the MBCA that it had no jurisdiction to determine whether the public

had a right of access to the Posner Affidavit or to determine whether Rule 21(4) continued to seal 

the Affidavit after the Fresh Evidence Motion had been determined is inconsistent with this settled 

law. If the conclusion were correct, it would lead to the absurd result that no court would have 

jurisdiction to determine whether the public is entitled to access to the Posner Affidavit. This Court 

would have no jurisdiction to deal with the issue because there was no lower court decision on 

sealing that could be appealed to this Court and this Court is not a court of first instance. 

c. Rule 21 did not continue to seal the Posner Affidavit after the Fresh Evidence

Motion was decided

i. The plain and ordinary meaning of Rule 21(4) only seals

an affidavit until the Fresh Evidence Motion is decided

160. Rule 21 states that the affidavit containing the fresh evidence “shall be placed in a sealed

envelope and kept separate by the Registrar of the MBCA until the [Fresh Evidence Motion] is 

decided”100 [emphasis added]. 

161. CBC/Radio-Canada submits that Rule 21 on its face and in its plain and ordinary meaning

does not purport to permanently seal the affidavit after the determination of the Fresh Evidence 

Motion. 

162. The word “until” used in Rule 21 can only be understood in one way: as the last date on

which the sealing order is in effect. If Rule 21 had been intended to create a permanent ban on 

99 See for example CBC, SKQB, supra note 34, where the Court granted access to an exhibit after 

an accused was acquitted, the appeal period had expired and the exhibit had been returned to its 

owner. 

100 Court of Appeal Rules (Man), 555/88 R, R. 21. 

42



43 

unadmitted tendered evidence, it would have been worded differently. For example, it could have 

said, “the affidavit shall remain sealed unless and until it is admitted into evidence.” However, the 

deliberate choice to frame the duration of the sealing order “until a determination is made on 

admissibility” must be respected.  

ii. Rule 21 must  be interpreted consistently with the Charter or it

would be of no force or effect

163. Even if this Court finds that there is ambiguity in the plain wording of Rule 21 as to whether

the second affidavit remains sealed after the Fresh Evidence Motion is determined, that ambiguity 

should be resolved in a manner that minimizes the infringement of the constitutionally protected 

Open Court Principle and the Charter values that underlie it. 

164. As discussed previously in this factum,101 evidence considered for admissibility purposes

forms part of the court record subject to the Open Court Principle. To the extent that Rule 21(4) 

restricts access to a court record, it is a prima facie infringement on the public’s section 2(b) 

Charter right and the Open Court Principle.102  

165. In this proceeding, CBC/Radio-Canada is not taking issue with the constitutional validity

of Rule 21(4) insofar as it seals the proposed fresh evidence for a limited period of time to keep 

the evidence from the Court until it makes its decision.   

166. However, if Rule 21 were interpreted to permanently seal the Posner Affidavit, the effect

would be to forever seal the affidavit with no court ever having jurisdiction to grant public access 

regardless of the present or future circumstance. CBC/Radio-Canada submits that this 

interpretation would lead to an infringement of section 2(b) of the Charter that has not been and 

could not be justified under section 1 of the Charter. 

101 See Part B(c) at page 16 of this factum. 
102 Ibid. 
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167. Legislation should not be interpreted as adversely affecting a citizen’s rights unless there 

is express language in the legislation truncating those rights.103 This Court has acknowledged that 

“Parliament is presumed to have intended to enact legislation in conformity with the Charter.”104 

 

168. It is therefore submitted that Rule 21(4) should not be interpreted to extend by implication 

the infringement of Charter rights beyond what the rule expressly provides for, which 

interpretation would compel a finding that the rule is of no force or effect. 

 

169. Interpreting Rule 21 as a limited in time sealing requirement would not preclude the Court 

from issuing a further sealing order if, in the circumstances of a particular case, such an order 

would be justified under the Dagenais/Mentuck Test. However, in this case there has been no 

application to seal the Posner Affidavit and there would be no basis for such an application.   

 

d. Conclusion – Jurisdiction to determine access to the Posner Affidavit 

 

170. In summary, CBC/Radio-Canada submits that the MBCA erred in determining that it had 

no jurisdiction to consider whether the Posner Affidavit is accessible to the public.   

 

171. CBC/Radio-Canada further submits that the sealing provision of Rule 21 ceased to apply 

to the Posner Affidavit after the Fresh Evidence Motion was determined or that, alternatively, the 

sealing provision of Rule 21 is of no force or effect. 

 

172. CBC/Radio-Canada submits that the argument for public accessibility to the Posner 

Affidavit is particularly compelling in this case for the following reasons: 

 

a. The MBCA actually reviewed the Posner Affidavit which was discussed in open 

court and referred to in the 2018 Reasons. The Posner Affidavit therefore did not 

actually remain sealed notwithstanding Rule 21; and 

                                                   
103 Morguard Properties Ltd. v City of Winnipeg, [1983] 2 SCR 493, 1983 CanLII 33 (SCC) at 

509. 
104 R v Ahmad, 2011 SCC 6 at para. 28. 
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b. The MBCA specifically acknowledged that the Posner Affidavit was relevant to

the issue of whether there had been a miscarriage of justice.  It refused to admit the

evidence because it said that that the Crown conceded that there was a miscarriage

of justice so the evidence did not pertain to an issue before the Court.105  However,

the MBCA also made it clear elsewhere in its decision that it did not solely rely

upon the Crown concession of a miscarriage of justice, but actually considered the

evidence on that issue which included the oral evidence of the Former Crown

Attorney which was the subject of the Posner Affidavit.106 The sealing of the Posner

Affidavit together with the Publication Ban therefore materially restricts the ability

of the public to know about and discuss matters that the MBCA considered in

coming to its conclusion on the issue of wrongful conviction and to critically

evaluate the basis for the decision to exclude the Posner Affidavit.

E. Obligation of a court issuing a publication ban to provide reasons

a. Introduction

173. The MBCA imposed the Publication Ban without identifying any social value that

outweighed the Open Court Principle and with no indication that the Court considered whether the 

Publication Ban it ordered met the minimal impairment test of the Dagenais/Mentuck Test.  The 

public and this Court are now left to guess why it is illegal to discuss aspects of the Wrongful 

Conviction Proceedings.   

174. CBC/Radio-Canada submits that the common law and the Charter require that, in all but

the most extraordinary cases, a court granting a common law discretionary publication ban give 

reasons indicating that it applied the Dagenais/Mentuck Test. The reasons should identify the risk 

to the administration of justice the court seeks to avoid, the evidence of that risk and why there 

was no reasonable alternative measure short of the ban that would mitigate the risk. 

105 Ostrowksi, 2018, supra note 8 at para. 82. 
106 Ibid at para. 4. 
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b. The authorities on the necessity for reasons, especially in the case of a Charter

infringement

175. This Honourable Court has held that there is a duty on courts to provide adequate

reasons.107 The duty exists to: (1) justify and explain the result; (2) tell the losing party why he or 

she lost; (3) provide for informed consideration of the grounds of appeal; and (4) satisfy the public 

that justice has been done.108 

176. In Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, this Court

emphasized the importance of reasons to maintaining the integrity of the judicial process: 

“Notwithstanding the important differences between the administrative context 

and the judicial context, reasons generally serve many of the same purposes in 

the former as in the latter. Reasons explain how and why a decision was made. 

They help to show affected parties that their arguments have been considered 

and demonstrate that the decision was made in a fair and lawful manner. Reasons 

shield against arbitrariness as well as the perception of arbitrariness in the 

exercise of public power. As L’Heureux-Dubé J. noted in Baker, “[t]hose 

affected may be more likely to feel they were treated fairly and appropriately if 

reasons are given.” And as Jocelyn Stacey and the Hon. Alice Woolley 

persuasively write, “public decisions gain their democratic and legal authority 

through a process of public justification” which includes reasons “that justify 

[the] decisions [of public decision makers] in light of the constitutional, statutory 

and common law context in which they operate”109 [citations omitted; emphasis 

added]. 

177. The Alberta Court of Appeal in R v White110 discussed the importance of creating a record

of the reasons for a publication ban to ensure the availability of a meaningful review process: 

“In my opinion, transparency enhances the public's knowledge of the judicial 

process, thereby promoting respect for the administration of justice. It follows 

that an application for a publication ban should be heard in open court and not 

in-camera. The latter will be the rare exception. That is because proceeding in 

private insulates the decision from meaningful appellate review, there being no 

107 R v Sheppard, 2002 SCC 26; R v Braich, 2002 SCC 27; R v Walker, 2008 SCC 34; F.H. v 

McDougall, 2008 SCC 53 [“McDougall”]. 
108 McDougall, supra note 108 at para. 98. 
109 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para. 79. 
110 R v White, 2005 ABCA 435. 
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readily available public record of the submissions made, nor any accessible 

recorded reasons for granting the publication ban”111 [emphasis added]. 

 

178. Furthermore, as noted earlier in this factum, this Court in Adams held that a court issuing 

a publication ban retains jurisdiction to set aside or vary the ban when there is a material change 

in circumstances.112 By necessary implication, the circumstances underlying the publication ban 

must be set out so that a determination can be made as to whether those circumstances have 

changed. 

 

179. Although Canadian courts have not definitively addressed the constitutional requirements 

for reasons in publication ban cases, the authorities support the importance of reasons.   

 

180. In Jane Doe v Manitoba,113 the MBCA noted that it is preferable that reasons for a decision 

to issue a publication ban be given, in order for a reviewing court to know the basis on which the 

order was given and whether the court issued the ban in accordance with the Dagenais/Mentuck 

Test and Charter principles. However, in the circumstances of that case the Court maintained the 

publication ban.   

 

181. In the Ontario Superior Court of Justice (Divisional Court) case of Bagwalla v Ronin et 

al.,114 the Court set aside a publication ban because, inter alia, the motions judge had not identified 

or commented upon alternatives to the publication ban and had not particularized the specifics of 

the order to be granted, which the Court noted was “necessary to determine whether the most or 

least restrictive ban was imposed.” The Court went on to write, “[p]ublication bans strike directly 

at the heart of the Open Court Principle. They are not to be granted as was the case here on the 

spur of the moment without proper consideration and notice.”115 

 

                                                   
111 Ibid at para. 5. 
112 Adams, supra note 50 at para. 30. 
113 Jane Doe, supra note 75. 
114 Bagwalla v Ronin et al, 2017 ONSC 6693. 
115 Adams, supra note 50 at para. 51. 
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182. CBC/Radio-Canada submits that, in all but the most extraordinary circumstances, a court

should be required to give reasons setting out the basis for a publication ban. In extraordinary 

circumstances where it may be necessary to limit detail in the reasons to protect values of 

superordinate public importance that outweigh the important benefits of issuing reasons, a court 

should at least be required to provide reasons explaining the circumstances which prevent 

disclosure of details of the basis of the publication ban, confirming that the Dagenais/Mentuck 

Test was applied and providing whatever detail can be disclosed. 

183. CBC/Radio-Canada submits that the MBCA erred by failing to issue reasons setting out

the circumstances which justified the imposition of the Publication Ban and by failing to set out 

that it applied the Dagenais/Mentuck Test and the results of that application.   

F. Courts are obligated to document a publication ban with reasonable certainty and in

a manner accessible to the public

a. Introduction

184. The Publication Ban itself was never documented in a written order or judgment.  The only

definition of what is now illegal to publicly discuss is the reference in the 2018 Reasons to “details” 

contained in the Posner Affidavit, a document which is not accessible to the public. The public is 

therefore left to speculate as to what is in the Posner Affidavit and what constitutes “details” as 

opposed to elements that can be publicly discussed. 

185. CBC/Radio-Canada submits that both sections 7 and 2(b) of the Charter require a court

issuing a publication ban to clearly articulate what expression is prohibited and to ensure that this 

information is reasonably accessible to the public, including the media.  
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i. Section 7 of the Charter

186. There is authority that a publication ban that does not set out its bounds with reasonable

certainty cannot be enforced by a contempt order.116 Therefore, an ambiguous publication ban is 

an ineffective remedy to protect against the risks to the administration of justice that must be 

present to justify a publication ban.   

187. A breach of a publication ban can give rise to a finding of either civil or criminal contempt.

Because either branch of contempt may result in penal consequences through fines or 

imprisonment, depriving the contemnor of his or liberty, he or she is entitled to be treated in 

accordance with the principles of fundamental justice: “It also means the rules safeguarding 

contemners’ [sic] rights must be strictly complied with.”117 

188. The law must give fair notice of conduct which is criminal.118 If it does not, the law may

be subject to being overturned as a result of its vagueness.119 

189. This Court in R v Mabior, affirmed the governing principles of vagueness by stating:

…“it is a fundamental requirement of the rule of law that a person should be able

to predict whether  a particular act constitutes a crime at the time he commits the

act. The Rule of law requires that laws provide in advance what can and cannot be

done… condemning people for conduct that they could not have reasonably known

was criminal is Kafkaesque and anathema to our notions of justice. After-the-fact

condemnation violates the concept of liberty in s.7 of the Charter and has no place

in the Canadian legal system.”120

190. The elements on which vagueness is assessed are as follows:

116 See, for example, R v Peebles, 2005 BCSC 1387, where it was held that a media outlet could 

not be guilty of contempt for breaching a publication ban where the publication ban was stated 

ambiguously. 

117 Schitthelm v Kelemen, 2013 ABQB 42 at para. 26. 
118 Alberta v The Edmonton Sun, 2003 ABCA 3 at para. 50. 
119 Ibid. 
120 R v Mabior, 2012 SCC 47 at para. 14. 
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“First, a law that does not give fair notice to a person of the conduct that is 

contemplated as criminal, is subject to a s.7 challenge to the extent that such a law 

may deprive a person of liberty and security of the person in a manner that does not 

accord with the principles of fundamental justice. Clearly, it seems to me that if a 

person is placed at risk of being deprived of his liberty when he has not been given 

fair notice that his conduct falls within the scope of the offence as defined by 

Parliament, then surely this would offend the principles of fundamental justice”121 

[emphasis added]; 

And, 

“A law must not be so devoid of precision in its content that a conviction will 

automatically flow from the decision to prosecute. Such is the crux of the concern 

for limitation of enforcement discretion. When the power to decide whether a 

charge will lead to conviction or acquittal, normally the preserve of the judiciary, 

becomes fused with the power to prosecute because of the wording of the law, then 

a law will be unconstitutionally vague.”122   

191. It is respectfully submitted that the same principles should be applied to court orders,

especially those which, on their face, infringe upon Charter rights.  In Carey v Laiken, this Court 

confirmed that a party cannot be found to be subject to sanction for a breach of an order that is not 

clear: “The first element is that the order alleged to have been breached ‘must state clearly and 

unequivocally what should and should not be done.”123  

192. CBC/Radio-Canada respectfully submits that a court issuing a publication ban has an

obligation to clearly set out what communication would be in breach of the order and that the 

failure of the MBCA to do so constitutes a violation of section 7 of the Charter. 

121 Reference re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1 SCR 1123 (SCC) 

at para. 38. 
122 R v Nova Scotia Pharmaceutical Society, [1992] 2 SCR 606, 1992 CanLII 72 (SCC) at 635. 
123 Carey v Laiken, 2015 SCC 17 at para. 33 [“Carey”]. 
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ii. Section 2(b) of the Charter and the minimal impairment element

of the Dagenais/Mentuck Test

193. Common law discretionary publication bans can only be ordered in accordance with the

Dagenais/Mentuck Test which includes a requirement that the restriction on freedom of expression 

must be as limited as possible.124 

194. If a publication ban does not clearly define what expression is prohibited, it does not meet

the minimal impairment test because, in practice, the public and the media will tend to self-censor 

beyond what is required by, as the U.S. Supreme Court has put it: “steer[ing] far wider of the 

unlawful zone.”125  An unclear publication ban has a chilling effect which “dampens the vigor and 

limits the variety of public debate”126 beyond what is necessary to protect the administration of 

justice. 

195. In R. v. The Canadian Broadcasting Corporation, the Alberta Court of Appeal affirmed

the decision of the Alberta Court of Queen’s Bench, which held that the scope of a limitation on a 

Charter protected right must be particularized to be justifiable: 

“Furthermore, where the ban limits a Charter protected right – here section 2(b) 

dealing with “freedom of thought, belief, opinion, and expression, including 

freedom of the press and other media of communication” – the extent of the 

limitation must be clearly delineated in order to be justifiable”127 [emphasis added]. 

196. The second element of the Dagenais/Mentuck Test requires a court balancing the

importance of freedom of expression with other social values to consider whether the proposed 

restriction on freedom of expression will be effective.128 The chilling effect on freedom of 

expression of an unenforceable publication ban cannot be justified under section 2(b) of the 

Charter. 

124 Mentuck, supra note 4 at para. 36. 
125 New York Times v Sullivan, 376 U.S. 254, at 279. 
126 Ibid at 279. 
127 R v The Canadian Broadcasting Corporation, 2017 ABQB 329 at para. 21, aff’d 2018 ABCA 

391). 
128 Dagenais, supra note 3 at 840. 
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b. The terms of the Publication Ban must be documented in a manner reasonably

accessible to the public

197. CBC/Radio-Canada submits that, as a corollary to the duty to clearly identify what

expression is unlawful, there is a constitutional requirement to document a publication ban in a 

manner that is reasonably accessible to the public. This Court has held that an order is not 

enforceable through contempt proceedings unless the party alleged to have breached the order had 

actual knowledge of it or was guilty of willful blindness.129  It is respectfully submitted that a court 

issuing an order that infringes upon the Charter rights of third parties has an obligation to ensure 

that the order and the material necessary to understand its scope is clearly set out in the publicly 

accessible court record. 

198. The Publication Ban was never set out in the form of an order or entered onto the court

record. The reference in the 2018 Reasons defines the scope of the Publication Ban by reference 

to an affidavit to which the public is denied access.   

199. After the release of the 2018 Reasons, CBC/Radio-Canada spent eight months

communicating with the Registrar of the MBCA in its attempt to determine the restrictions on 

public discussion of the Wrongful Conviction Proceedings.  It was ultimately required to retain 

legal counsel to assist in obtaining the information. Despite case management and the CBC 

Motion, CBC/Radio-Canada is still unable to ascertain the limits on its ability to report because it 

does not have access to the Posner Affidavit and no way of determining what the MBCA meant 

by “details.” 

200. It is unreasonable to expect that members of the public and media organizations will have

the resources to go to such lengths and incur such costs in order to determine whether their rights 

to freedom of expression have been infringed.  Imposing a publication ban which has inaccessible 

terms imposes an undue burden upon the media and the public and creates an access to justice 

issue, as the media and the public would be required to enquire with the courts regarding the 

129 Carey, supra note 124 at para. 34. 
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breadth of a publication ban prior to publishing to ensure that they remain “on-side” the publication 

ban. 

201. The purpose of a publication ban is to avoid undue risks to the administration of justice by

preventing public dissemination of certain information. If the public has no reasonable means to 

easily become aware of the existence and terms of a publication ban, the ban cannot serve its 

intended purpose.  

202. The media should be entitled to assume that there are no restrictions upon their freedom to

discuss judicial proceedings unless those restrictions are clearly defined and recorded on the court 

file.   

G. The Publication Ban is not justified 

a. Introduction

203. A publication ban would only be justified if it met the criteria of the Dagenais/Mentuck

Test discussed earlier in this factum.130 There is no indication in the record before this Court that 

the MBCA considered these criteria in imposing the Publication Ban.   

204. Had the Dagenais/Mentuck Test been applied by the MBCA, the first step of the test would

have required the MBCA to identify a serious risk to the proper administration of justice that might 

justify the infringement of Charter rights.131  

205. Since the MBCA did not identify any risk to the administration of justice justifying the

Publication Ban, this Court and the parties are left to speculate as to what if any risk the MBCA 

had in mind.  In order to continue the Publication Ban, it is incumbent on the Respondents to show 

its continued appropriateness: 

130 See Part B(b) at page 15 of this factum. 
131 Mentuck, supra note 4 at para. 32. 
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“[T]he burden of proof and the provision of an evidentiary basis for the continuance 

of the sealing order and the publication ban must lie now with the party seeking the 

continuance…”132 

 

206. The estate (the “Estate”) and family (the “Family”) of the Former Crown Attorney have 

taken the position that the relevant risk to the administration of justice is based upon the privacy 

rights of the late Former Crown Attorney and the Family. No party has suggested that there is any 

other relevant risk. 

 

207. CBC/Radio-Canada submits that the record put before the MBCA in the CBC Motion, and 

the record before this Court do not disclose a risk to the administration of justice that could justify 

the continuation of the Publication Ban or outweigh the deleterious effects that would be caused 

by the suppression of information about the activities of the Crown and the basis for the conclusion 

of the MBCA that there was a wrongful conviction resulting from those activities.  

 

b.  Privacy interests and the Open Court Principle 

 

208. It has long been held that protecting individuals from personal embarrassment is 

insufficient on its own to justify a restriction on the Open Court Principle. As Lord Atkinson held 

in Scott v Scott, [1913] A.C. 417 at 463 (H.L.): 

“The hearing of a case in public may be, and often is, no doubt, painful, humiliating, 

or deterrent both to parties and witnesses, and in many cases, especially those of a 

criminal nature, the details may be so indecent as to tend to the injure public morals, 

but all this is tolerated and endured, because it is felt that in public trial is to found, 

on the whole, the best security for the purse, impartial, and efficient administration 

of justice, the best means for winning for it public confidence and respect.”133 

 

209. In R v McIntyre, Dickson J., writing for the majority of this Honourable Court, stated that 

privacy concerns are usually no basis for the exclusion of the public from judicial proceedings: 

 “Many times it has been urged that the “privacy” of litigants requires that the public 

be excluded from court proceedings. It is now well-established, however, that 

                                                   
132 R v Eurocopter Canada Ltd., 233 DLR (4th) 114, 2003 CanLII 32308 (ONSC) at para. 53, as 

cited with approval in Phillips v Vancouver Sun, 2004 BCCA 14 (CanLII) at 73. 
133 Scott v Scott, [1913] A.C. 417, [1913] A.C. 417. 
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covertness is the exception and openness the rule. Public confidence in the integrity 

of the court system and understanding of the administration of justice are thereby 

fostered. As a general rule the sensibilities of the individuals involved are no basis 

for the exclusion of the public from judicial proceedings. The following comments 

of Laurence J. in R. v. Wright, 8 T.R. 293, are apposite and were cited with approval 

by Duff J. in Gazette Printing Co. v Shallow (1909), 41 S.C.R. 339 at p. 359: 

 

Though the publication of such proceedings must be to the 

disadvantage of the particular individual concerned, yet it is of vast 

importance to the public that the proceedings of courts of justice 

should be universally known. The general advantage to the country 

in having these proceedings made public more than counterbalances 

the inconveniences to the private persons whose conduct may be the 

subject of such proceedings.”134  

 

210. For a privacy claim to be sufficient to justify a ban on publication it must have a public 

component: 

“The interest jeopardized must, however, have a public component. Purely 

personal interests cannot justify non-publication or sealing orders. Thus, the 

personal concerns of a litigant, including concerns about the very real emotional 

distress and embarrassment that can be occasioned to litigants when justice is done 

in public, will not, standing alone, satisfy the necessity branch of the test.”135 

 

c. Standing of Estate to raise privacy interests of deceased 

 

211. CBC/Radio-Canada further submits the Estate has no standing to advance the privacy 

interests of the deceased. Other than an instance where damages for an invasion of privacy vested 

while the individual was alive, an estate cannot assert a privacy interest on behalf of a deceased 

person.136 A deceased person simply does not have a “privacy” interest to assert.137 This position 

has been recently reconfirmed by the Ontario Court of Appeal: “the expectation of privacy of 

a deceased person dies with that person.”138 

 

                                                   
134 MacIntyre, supra note 22 at 185; See also R v Sheridan, 2017 ONSC 2344 at paras. 18 and 21. 
135 M.E.H., supra note 21 at para. 25. 
136 Allan Estate (Executors of) v Co-Operators Life Insurance Co., 1999 BCCA 35 at para. 11. 
137 R v Canadian Broadcasting Corp., [1998] N.W.T.J. No. 156, 1998 CanLII 6998 (NWT CA) at 

para. 7. 
138 R v B.D., 2011 ONCA 51 at para. 59. 
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212. As a result of “privacy” interests being personal in nature, the Estate cannot now as a matter 

of law advance an argument that Publication Ban in necessary to protect the privacy interests of 

the Former Crown Attorney.  

 

d. Have the Estate and Family satisfied the Dagenais/Mentuck Test? 

 

i. Application of the First Branch of The Dagenais/Mentuck Test 

 

213. CBC/Radio-Canada submits that the parties seeking to justify the Publication Ban have not 

met their burden to establish that the criteria of the Dagenais/Mentuck Test are met.139 

 

214. The Family simply asserts, without anything more, that they will be the “most impacted” 

by the disclosure of the details contained in the Posner Affidavit.  This assertion is insufficient to 

continue the Publication Ban. 

 

215. As the Ontario Court of Appeal in Donovan v Sherman Estate has held, “something more” 

is required in order to satisfy the Dagenais/Mentuck Test, even where family members seek to 

grieve in private: 

“…the kind of interest that is properly protected by a sealing order must have a 

public interest component. Personal concerns cannot, without more, justify an order 

sealing material that would normally be available to the public under the open court 

principle”140 [citations omitted]. 

 

216. While there are examples in the case law where the family of a deceased person have relied 

upon their own privacy interests in order to obtain a publication ban, those examples arise where 

there is evidence that the family would suffer severe harm:  

“There is little doubt that the “evidence” to which I have earlier referred before me 

in this matter, demonstrates that the applicants suffer from post-traumatic stress 

disorder… The requirement of course exists that this risk to the re-victimization of 

the applicants must be real and substantial.”141 

 

                                                   
139 Mentuck, supra note 4 at paras. 26 & 32; Toronto Star, supra note 25 at para. 29. 
140 Donovan v Sherman Estate, 2019 ONCA 376 at para. 10. 
141 R v Dagenais, 2009 SKQB 104 at paras. 46-47. 

56



57 

 

 

217. CBC/Radio-Canada submits that neither the Estate nor the Family has raised any interest 

capable of satisfying the Dagenais/Mentuck Test. The interest raised by the Estate is not valid 

since “privacy” is a personal interest that dies with the individual concerned, and the Family has 

asserted nothing more than a merely personal interest that does not have the public component 

required to displace the Open Court Principle. 

 

218. Furthermore, this Court has confirmed the Open Court Principle can only be displaced 

when a real and substantial risk to the proper administration of justice has been established on the 

factual record. A court granting a publication ban must be satisfied that the risk to the 

administration of justice is real, substantial and well-grounded in the evidence.142  

 

219. In Toronto Star, this Court made it clear that generalized assertions of harm are insufficient 

to justify a limitation upon the rights of the media to report on judicial processes: 

…“a party seeking to limit public access to legal proceedings must rely on more 

than a generalized assertion that publicity could compromise investigative 

efficacy.  If such a generalized assertion were sufficient to support a sealing 

order, the presumption would favour secrecy rather than openness, a plainly 

unacceptable result.”143 

 

220.  The bald assertions from counsel for the Estate and the Family that their privacy will be 

adversely affected if the Publication Ban is not continued is wholly inadequate to satisfy the 

evidentiary burden set out by this Court. 

 

221. In the absence of any actual evidence that any harm would occur if the suppressed 

information were published in this case, it is impossible for a court to come to the conclusion that 

publication would constitute a serious risk to the administration of justice.  

 

222. Even if there were established a serious risk to the proper administration of justice, the 

first branch of the Dagenais/Mentuck Test requires the proponents of a publication ban to 

                                                   
142 Mentuck, supra note 4 at paras. 38-39. 
143 Toronto Star, supra note 25 at para. 9. 
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establish that there were no reasonable alternative measures to prevent the risk.144 There is no 

indication on the record that such analysis was undertaken by the MBCA. 

 

223. There is simply no basis to conclude that the Publication Ban was or is necessary in order 

to prevent a serious risk to the proper administration of justice or that there are no reasonable 

alternative measures to prevent the risk. 

 

ii.  Application of the Second Branch of The Dagenais/Mentuck 

Test 

 

224. The second branch of the Dagenais/Mentuck Test requires the Court to assess whether the 

salutary effects of the proposed ban outweigh the deleterious effects on the rights and interests of 

the parties and the public. CBC/Radio-Canada submits the Estate and the Family cannot meet this 

burden. 

 

225. The purpose of the Open Court Principle is to allow members of the public to learn about 

and comment upon judicial proceedings as a form of accountability of Canada’s democratic 

institutions. Even if there were any privacy interests that could justify the displacement of the Open 

Court Principle, they could not outweigh the deleterious effects of a publication ban relating to the 

accountability of the Crown with respect to the wrongful conviction of Ostrowski, a man who 

spent 23 years in prison. 

 

226. In Mentuck, this Court considered the impact of not being able to report on the use of 

undercover “sting” operations commonly employed by the police.  It found that accountability of 

the police in how they conduct themselves outweighed any risk to exposing their tactics in the 

media.145 

 

227. Similarly, in R v Assoun, 2019 NSSC 220, the Court considered an application by public 

officials to seal portions of the court file relating to the wrongful conviction of Mr. Assoun. The 

                                                   
144 Mentuck, supra note 4 at para. 36. 
145 Mentuck, supra note 4 at para. 50. 
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officials relied upon their privacy interests as a ground for the sealing order. The Court held that 

the privacy or reputational interests of officials does not outweigh the values embedded in the 

Open Court Principle: 

“The notion that the privacy or reputational interest of officials whose conduct may 

be exposed or even condemned should be protected ahead of the values embedded 

in the open court principle cannot be sustained. It is common for judicial 

proceedings to include detailed references to official malfeasance – including the 

naming of names which are made available to the public under the open court 

principle and are explicitly discussed in court judgments.”146 

228. Also similarly, in the course of the Commission of Inquiry into the Circumstances

Surrounding the Death of Phoenix Sinclair, certain Child and Family Services officials who were 

involved in the management of the file sought an order preventing disclosure of their identity. The 

Commissioner held that an assertion of a general privacy interest generally will not be sufficient 

to justify a publication ban. If that were the case, any person who would prefer not to be named in 

the media would be entitled to a publication ban on the basis of a general right to privacy. In order 

to succeed in obtaining an order for anonymity in the media due to a risk of privacy interests, the 

applicants would need to show some serious risk as a result of identification over and above 

discomfort or embarrassment.147 

229. The Commissioner further held that fear that a witness or party might be subjected to, for

example, embarrassment, will not trump the right of the public and media to have access to 

information. Some great risk is required in order to justify restricting section 2(b) rights.148 

230. In short, courts in Canada have been particularly reluctant to prohibit public discussion

about the identity and activities of government officials.  This case should be no exception. 

146 R v Assoun, 2019 NSSC 220 at para. 43.  
147 Commission of Inquiry into the Circumstances Surrounding the Death of Phoenix Sinclair, 

Ruling on Publication Ban, July 2012, at para. 109. 
148 Ibid.  
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231. The information now suppressed relates to proceedings reviewing the activities of the 

Crown in its public prosecutorial duties. It also relates to oral evidence given by the Former Crown 

Attorney that was admitted and actually considered by the MBCA in Wrongful Conviction 

Proceedings and that led the MBCA to conclude that there was a wrongful conviction caused by 

Crown misconduct. 

 

232. While it is undoubtedly the case that the family and friends of suicide victims are distressed 

by such sad events, it does not give them the right to suppress the facts when they become the 

subject of judicial proceedings. The necessity for the Crown and the courts to be accountable to 

the citizens of Canada whom they serve vastly outweighs the speculated personal distress to the 

Family of the Former Crown Attorney. 

 

H. Conclusion 

 

233. CBC/Radio-Canada respectfully submits that the MBCA erred in the Jurisdiction Decision 

by holding that it had no jurisdiction to consider the CBC Motion to set aside or vary the 

Publication Ban and no jurisdiction to determine whether the public and the media should have 

access to the Posner Affidavit.  It is further respectfully submitted that this Court should set aside 

the Jurisdiction Decision and make the order that the MBCA should have made, namely that the 

Publication Ban should be discontinued and that the public and the media have access to the Posner 

Affidavit.149 

 

234. CBC/Radio-Canada further respectfully submits that the MBCA erred in the Publication 

Ban Decision by failing to: 

 

a. define the Publication Ban as being subject to further order since the public and the 

media had not been given prior notice; 

 

b. consider and/or properly apply the Dagenais/Mentuck Test; 

                                                   
149 Supreme Court Act, R.S.C., 1985, c. S-26, s. 45.  
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c. give sufficient or any reasons for its decision to grant the Publication Ban; 

 

d. define the scope of the Publication Ban with reasonable certainty; and 

 

e. ensure that the Publication Ban and the document necessary to interpret it were 

entered on the public record.  

 

235. It is therefore submitted that this Court set aside the Publication Ban Decision.  

 

PART IV: SUBMISSIONS ON COSTS 

 

236. In light of the issues of national and public importance at stake in these Appeals, 

CBC/Radio-Canada does not seek the costs of these Appeals. 

 

PART V: ORDER SOUGHT 

 

237. CBC/Radio-Canada is seeking the following Orders from this Honourable Court: 

 

a. An Order setting aside the decision of the MBCA that it lacked the jurisdiction to 

hear the CBC Motion; 

 

b. An Order setting aside the Publication Ban; and 

 

c. An Order granting CBC access to the Posner Affidavit.  
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PART VI: SUBMISSIONS ON CONFIDENTIALITY 

238. CBC/Radio-Canada acknowledges that the Publication Ban currently remains in effect

over “details” of the Posner Affidavit. As CBC/Radio-Canada has no knowledge of what those 

details might be, it cannot make a submission on confidentiality in these appeals. 

239. That being said, should the Publication Ban be set aside as a result of these appeals,

CBC/Radio-Canada  submits that there are no orders in place which would restrict this Honourable 

Court in its publication of its decision. 
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S.C.C. File No. 38992

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF MANITOBA) 

BETWEEN: 

CANADIAN BROADCASTING CORPORATION 

APPELLANT (Moving Party) 

-and-

HER MAJESTY THE QUEEN 

RESPONDENT (Respondent) 

-and-

STANLEY FRANK OSTROWSKI 

RESPONDENT (Appellant) 

-and-

B.B., SPOUSE OF THE LATE M.D., AND J.D., IN HIS CAPACITY AS EXECUTOR OF

THE ESTATE OF THE LATE M.D. 

RESPONDENTS (Interested Parties) 

NOTICE OF CONSTITUTIONAL QUESTION 

(Form 33B) 

TAKE NOTICE that we, Jonathan B. Kroft, Alexa N. Cantor and Sean A. Moreman, Counsel for 

the Appellant, Canadian Broadcasting Corporation assert that the appeal raises the following 

constitutional questions:  

1. Does the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982

(the “Charter”), including section 2(b), require notice to the public and media before a

court issues a discretionary publication ban (or similar restriction on the open court

principle)?
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2. Does the Charter, including section 2(b), require a court granting a discretionary

publication ban (or similar restriction on the open court principle) to give reasons

identifying the risk to the administration of justice upon which the court relies, the evidence

of that risk and that it considered reasonable alternative measures to mitigate the risk?

3. Does the Charter, including section 2(b) and section 7,  require the terms of a common law

discretionary publication ban to be set out with sufficient certainty to permit a reasonable

person to ascertain what will constitute unlawful expression?

4. Does the Charter, including section 2(b) and section 7, require the terms of a common law

discretionary publication ban to be recorded in a manner that is accessible to the public?

5. Does section 2(b) of the Charter require a discretionary publication ban to be interpreted

as being made subject to further order of the Court so that it may be set aside, varied or

clarified by the Court that granted it?

6. Does the Charter, including section 2(b), render evidence that is tendered and reviewed by

a court but ultimately not admitted part of the public record that is prima facie open to the

public pursuant to the open court principle?

7. Would Manitoba Court of Appeal Rule 21(4) violate section 2(b) of the Charter and be of

no force or effect if it were interpreted to seal evidence that was tendered by ruled

inadmissible?

AND TAKE NOTICE THAT an Attorney General who intends to intervene with respect to these 

constitutional questions may do so by serving a Notice of Intervention in Form 33C on all other 

parties and filing the notice with the Registrar of the Supreme Court of Canada within four weeks 

after the day on which this notice is served.  

Dated at Winnipeg, in the Province of Manitoba this 26th day of June, 2020. 
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COPIES TO: 

DEPARTMENT OF JUSTICE GOWLING WLG (CANADA) LLP 

MANITOBA  160 Elgin Street, Suite 2600 

730-405 Broadway  Ottawa, Ontario  

Winnipeg, Manitoba R3C 3L6 K1P 1C3 

Denis G. Guenette D. Lynne Watt

Telephone: (204) 945-5183  Telephone: (613) 786-8695

Fax: (204) 948-2041  Fax: (613) 788-3509

Email: denis.guenette@gov.mb.ca Email: lynne.watt@gowlingwlg.com

Counsel for the Respondent, Ottawa Agent for Counsel for the  

Her Majesty the Queen Respondent, Her Majesty the Queen 

LOCKYER CAMPBELL POSNER 

30 St. Clair Ave. West, Suite 103 

Toronto, Ontario M4V 3A1 

James Lockyer 

Telephone: (416) 847-2560 Ext: 222 

Fax: (416) 847-2564 

Email: jlockyer@lcp-law.com    

Counsel for the Respondent, Stanley Frank Ostrowski 

ROBERT GOSMAN LAW CORPORATION SUPREME ADVOCACY LLP 

P.O. Box 29035 City Place 100-340 Gilmour Street 

Winnipeg, Manitoba   Ottawa, Ontario  

R3C 4L1 K2P 0R3 

Robert Gosman Thomas Slade 

Telephone: (204) 298-8049 Telephone: (613) 695-8855 

Fax: (204) 949-0891  Fax: (613) 695-8580  

Email: rgosman@mymts.net Email: tsalde@supremeadvocacy.ca 

Counsel for the Respondent, B.B., spouse Ottawa Agent for Counsel for the  

of the late M.D., and J.D., in his capacity  Respondent, B.B., spouse of the late 

as executor of the estate of the late M.D. M.D., and J.D., in his capacity as

executor of the estate of the late

M.D.
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AND COPIES TO:  

 

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada, Civil Litigation 

Section 

50 O'Connor Street, 5th Floor 

Ottawa, ON  K1A 0H8 

 

Christopher M. Rupar 

Tel: (613) 967-6290 

Fax: (613) 954-1920 

Email: christopher.rupar@justice.gc.ca  

 

Ottawa Agent for the Attorney General of 

Canada 

 

 

GOWLING WLG (CANADA) LLP 
160 Elgin Street, Suite 2600 

Ottawa, Ontario 

K1P 1C3 

 

D. Lynne Watt 

Tel: (613) 786-8695 

Fax: (613) 788-3509 

Email: lynne.watt@gowlingwlg.com  

 

Ottawa Agent for the Attorney General of 

Alberta, Attorney General of Manitoba, 

Attorney General of Saskatchewan, Attorney 

General of New Brunswick, Attorney General 

of Nova Scotia, and Attorney General of P.E.I. 

 

 

GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

Robert E. Houston, Q.C. 

Tel: (613) 783-8817 

Fax: (613) 788-3500 

Email: robert.houston@gowlingwlg.com  

 

Ottawa Agent for the Attorney General of 

Newfoundland and Labrador  
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GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

Guy Régimbald  

Tel: (613) 786-0197 

Fax: (613) 563-9869 

Email: guy.regimbald@gowlingwlg.com  

 

Ottawa Agent for the Attorney General of 

Nunavut and Attorney General of Northwest 

Territories 

 

 

BORDEN LADNER GERVAIS LLP 

World Exchange Plaza 

100 Queen Street, Suite 1300 

Ottawa, ON   K1P 1J9 

 

Nadia Effendi 

Tel: (613) 787-3562 

Fax: (613) 230-8842 

Email: neffendi@blg.com  

 

Ottawa Agent for the Attorney General of 

Ontario and Attorney General of British 

Columbia 
 

 

NOËL & ASSOCIÉS 

111, rue Champlain 

Gatineau, QC  J8X 3R1 

 

Pierre Landry 

Tel: (819) 503-2178 

Fax: (819) 771-5397 

Email: p.landry@noelassocies.com  

 

Ottawa Agent for the Attorney General of 

Quebec  
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SUPREME ADVOCACY LLP 

100- 340 Gilmour Street 

Ottawa, ON  K2P 0R3 

 

Eugene Meehan, Q.C. 

Tel: (613) 695-8855  

Fax: 613-695-8580 

Email: emeehan@supremeadvocacy.ca 

 

Ottawa Agent for the Attorney General of the 

Yukon Territories 
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