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I.

OVERVIEW AND STATEMENT OF FACTS

1.

On February 21, 2014, An Act to establish the new Code of Civil Procedure was enacted,

thereby implementing a broad reform of civil procedure in Québec.1 Article 35 of the new CCP
increased the upper monetary limit for the Court of Québec’s exclusive jurisdiction over civil
claims from $70,000 to $85,000.2 This change came into effect on January 1, 2016.3
2.

On July 19, 2017, the Chief Justice, Senior Associate Chief Justice and Associate Chief

Justice of the Superior Court of Québec (“Chief Justices of the Superior Court”) filed a judicial
application challenging the constitutional validity of art. 35 of the CCP.4 The application asserted
that art. 35 is inconsistent with s. 96 of the Constitution Act, 1867. The grounds invoked were
that the superior, district and county courts at Confederation had exclusive jurisdiction over civil
matters above $100, and that based on an economic actualization of that amount pursuant to the
Consumer Price Index, the jurisdiction of the Court of Québec could not exceed $10,000. The
Chief Justices of the Superior Court also challenged the application of the obligation of deference
by the Court of Québec on statutory appeals of administrative decisions.
3.

On August 30, 2017, the Government of Québec issued an Order-in-Council pursuant to

the Court of Appeal Reference Act5 referring two questions to the Court of Appeal of Québec:
1. Are the provisions of the first paragraph
of article 35 of the Code of Civil
Procedure (chapter C-25.01), setting at
less than $85,000 the limit to the exclusive
monetary jurisdiction of the Court of
Québec, valid with regard to section 96 of
the Constitution Act, 1867, given the
jurisdiction of Quebec over the
administration of justice under paragraph

1. Les dispositions du premier alinéa de
l’article 35 du Code de procédure civile
(chapitre C-25.01) fixant, à moins de 85
000 $, le seuil de la compétence pécuniaire
exclusive de la Cour du Québec, sont-elles
valides au regard de l’article 96 de la Loi
constitutionnelle de 1867, étant donné la
compétence du Québec sur
l’administration de la justice aux termes du
paragraphe 92(14) de la Loi

1

SQ 2014, c 1.
Art 34 of the former Code of Civil Procedure, CQLR c C-25; Art 35 of the new Code of Civil
Procedure, CQLR c C-25.01 [CCP].
3
Order-in-Council 1066-2015, (2015) GOQ II, 4709. Note that paragraph 4 of art. 35 of the
2

CCP, which provides for indexation of the monetary jurisdiction limit, has not been proclaimed
into force.
4

Demande en jugement déclaratoire et avis aux Procureures générales du Québec et du Canada,
200-17-026289-173 [Application for Declaratory Judgment] (Appellant’s Record of the Attorney
General of Québec, Vol III, at 7 [AR of the AGQ]).
5
CQLR c R-23.
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4.

14 of section 92 of the Constitution Act,
1867?

constitutionnelle de 1867?

2. Is it compatible with section 96 of the
Constitution Act, 1867 to apply the
obligation of judicial deference, which
characterizes the application for judicial
review, to the appeals to the Court of
Québec provided for in sections 147 of the
Act respecting access to documents held by
public bodies and the protection of
personal information (chapter A-2.1),
115.16 of the Act respecting the Autorité
des marchés financiers (chapter A-33.2),
100 of the Real Estate Brokerage Act
(chapter C-73.2), 379 of the Act respecting
the distribution of financial products and
services (chapter D-9.2), 159 of the Act
respecting administrative justice (chapter
J-3), 240 and 241 of the Police Act (chapter
P-13.1), 91 of the Act respecting the Régie
du logement (chapter R-8.1) and 61 of the
Act respecting the protection of personal
information in the private sector (chapter
P-39.1)?6

2. Est-il compatible avec l’article 96 de la
Loi constitutionnelle de 1867 d’appliquer
l’obligation de déférence judiciaire, qui
caractérise le pourvoi en contrôle
judiciaire, aux appels à la Cour du Québec
prévus aux articles 147 de la Loi sur
l’accès aux documents des organismes
publics et sur la protection des
renseignements personnels (chapitre A2.1), 115.16 de la Loi sur l’Autorité des
marchés financiers (chapitre A-33.2), 100
de la Loi sur le courtage immobilier
(chapitre C-73.2), 379 de la Loi sur la
distribution des produits et services
financiers (chapitre D-9.2), 159 de la Loi
sur la justice administrative (chapitre J-3),
240 et 241 de la Loi sur la police (chapitre
P-13.1), 91 de la Loi sur la Régie du
logement (chapitre R-8.1) et 61 de la Loi
sur la protection des renseignements
personnels dans le secteur privé (chapitre
P-39.1)?

On June 2018, the Chief Justices of the Superior Court informed the parties that they

intended to argue that the jurisdiction of the Court of Québec could not exceed $55,000, rather
than $10,000.7
5.

In its opinion rendered September 12, 2019, the Court of Appeal of Québec found that

art. 35 of the CCP was invalid in so far as it removed from the Superior Court of Québec
jurisdiction over civil claims between $70,000 and $85,000. The Court of Appeal of Québec
confirmed the constitutional validity of the exercise of judicial deference by the Court of Québec.
6.

6

The opinion of the Court of Appeal on the first reference question is appealed by the

In the matter: Reference to the Court of Appeal of Quebec pertaining to the constitutional
validity of the provisions of article 35 of the Code of Civil Procedure which set at less than
$85,000 the exclusive monetary jurisdiction of the Court of Québec and to the appellate
jurisdiction assigned to the Court of Québec, 2019 QCCA 1492 at para 1 [Court of Appeal
Opinion] (AR of the AGQ, Vol I, at 1).
7
Avis des juges en chef de la Cour supérieure, June 19, 2018 (AR of the AGQ, Vol II, at 155156).

3
Canadian Association of Provincial Court Judges (“CAPCJ”), the Attorney General of Québec,
the Conférence des juges de la Cour du Québec, and the Conseil de la magistrature du Québec.
The opinion of the Court of Appeal on the second reference question is appealed by the Chief
Justices of the Superior Court.
7.

The CAPCJ is a federation of associations that represent the interests of provincial and

territorial court judges across Canada. Its mandate includes promoting and defending the dignity
of, respect for and the authority of provincial and territorial courts and their judges.
8.

The CAPCJ supports a purposive interpretation of s. 96 of the Constitution Act, 1867 that

gives provincial governments the flexibility they need to effectively respond to modern
challenges of access to justice nationwide.
9.

First, the core jurisdiction that cannot be removed from the superior courts must be

interpreted narrowly, protecting only those elements that are critically important to maintaining
the role of the superior courts in upholding the rule of law. The Court of Appeal of Québec erred
by recognizing an excessively broad core jurisdiction to “adjudicate civil disputes” that is
inconsistent with this Court’s jurisprudence and the purpose of s. 96.
10.

In the alternative, even if the core jurisdiction could include “substantial civil claims”, the

scope of that jurisdiction must nonetheless be defined purposively with a view to protecting only
those elements that are essential to upholding the superior court’s role in maintaining the rule of
law. As the Superior Court of Québec today hears more than double the proportion of civil
matters it heard at Confederation, there can be no basis for concluding that art. 35 of the CCP has
removed a power that is essential to the superior court’s rule of law function.
11.

Second, the three-part test as articulated in Re Residential Tenancies Act (1981) (“the

three-part test”) to determine whether a grant of jurisdiction to a provincial court or tribunal is
valid under s. 96 strikes a careful balance between protecting superior court functions and
enabling innovative approaches to the administration of justice. This Court’s past guidance on the
proper characterization of the jurisdiction at issue is critical to that balance. It establishes that
jurisdiction must be defined according to the type of dispute or the subject-matter at issue, not
according to available remedies or pecuniary limits. Section 96 does not constitutionalize
pecuniary limits. Instead, pecuniary limits are one factor, among others, used to determine the
degree of involvement of non-s. 96 courts in a subject-matter jurisdiction in 1867, for the purpose
of determining whether that jurisdiction was shared with s. 96 courts. Applying established

4
principles, the only properly characterized jurisdiction put in issue on this reference is the
subject-matter of civil disputes, which was manifestly shared between s. 96 courts and non-s. 96
courts at Confederation. The grant of this jurisdiction is therefore valid. An increase to the
pecuniary jurisdiction over civil disputes, without any demonstrated impact on the subject-matter
jurisdiction of the courts, is not in itself grounds for invalidity.
12.

In the alternative, even if the jurisdiction at issue could be characterized based on

pecuniary limits, defining the constitutional scope of provincial court jurisdiction based on a
formalistic economic actualization of $100 in Lower Canada in 1867 and monetary thresholds for
appeals as of right is arbitrary, incapable of coherent national application, inconsistent with the
objective of upholding the rule of law, and contrary to the very nature of a constitutional norm.
Applying a purposive approach, art. 35 of the CCP is valid as it has in no way eroded the role and
function of s. 96 courts. On the contrary, the proportion of civil matters heard by the Superior
Court of Québec today far surpasses the historic contribution of s. 96 courts in most provinces.
II.

ISSUES

13.

Are the provisions of the first paragraph of art. 35 of the CCP, setting at less than $85,000

the limit to the exclusive monetary jurisdiction of the Court of Québec, valid with regard to s. 96
of the Constitution Act, 1867?
a. Does art. 35 of the CCP remove from the Superior Court of Québec its core
jurisdiction, i.e., a critically important power essential to the existence of a superior
court of inherent jurisdiction?
b. Does art. 35 of the CCP grant the Court of Québec a jurisdiction that broadly
conforms to a subject-matter jurisdiction exclusively exercised by the superior courts
at Confederation?
III.
A.
14.

STATEMENT OF ARGUMENT
The purpose of and legal framework applicable to s. 96 of the Constitution Act,
1867
Section 96, which provides for the power of the Governor General to appoint the judges

of the superior, district and county courts, grants constitutional protection to the role of these
courts in the judicial system. It is conceived as “a strong constitutional base for national unity”8
8

Re Residential Tenancies Act, 1979, [1981] 1 SCR 714 at 728 [Re Residential Tenancies Act
(1981)]; Sobeys Stores Ltd v Yeomans, [1989] 1 SCR 238 at 266 [Sobeys Stores].

5
and has an important role in protecting the rule of law and judicial independence.9
15.

This Court has emphasized time and again that the jurisdiction of provincially appointed

tribunals is not “fixed forever as it stood at the date of Confederation.”10 As such, s. 96 is given a
purposive interpretation that is capable of adaptation to new realities.11
16.

This Court has established a three-step test for determining whether an area of subject-

matter jurisdiction can be validly granted to a non-s. 96 court. The function of three-step test is to
prevent the duplication of s. 96 courts’ exclusive subject-matter jurisdiction in the same
institutional or policy setting. While ensuring a measure of protection for the historic subjectmatter jurisdiction of s. 96 courts, it enables elements of that jurisdiction to be granted to
decision-makers when they are exercised in a manner “ancillary to [an] administrative function or
necessarily incidental to the achievement of a broader policy goal.”12 In this way, the three-step
test strikes a balance between protecting the functions of s. 96 courts and accommodating new
societal needs,13 including through administrative tribunals in areas such as labour and
employment law14 and residential tenancies.15
17.

An additional step applies to determine whether a power cannot be removed from the

superior courts because it is an aspect of their core jurisdiction.16 The function of the core
jurisdiction test is to preserve “those powers which are essential to the administration of justice and
the maintenance of the rule of law.”17 As such, the core jurisdiction of the superior courts cannot

9

Reference re Amendments to the Residential Tenancies Act (NS), [1996] 1 SCR 186 at 208 [Re
Residential Tenancies Act (1996)].
10
Reference Re Authority to Perform Functions Vested by Adoption Act, The Children of
Unmarried Parents Act, The Deserted Wives’ and Children’s Maintenance Act of Ontario, [1938]
SCR 398 at 399 [Adoption Act Reference]; see also Re Residential Tenancies (1981) at 729;
Sobeys Stores8 at 253; Reference Re Young Offenders Act (PEI), [1991] 1 SCR 252 at 266 [Re
Young Offenders Act].
11
Re Residential Tenancies Act (1996) at 27.
12
Sobeys Stores at 277; Re Residential Tenancies (1981) at 733-735.
13
Sobeys Stores at 253-254; Re Residential Tenancies, 1996 at para 28 (per Lamer, J.).
14
Sobeys Stores at 281-282.
15
Re Residential Tenancies Act (1996) at para 108.
16
MacMillan Bloedel Ltd v Simpson, [1995] 4 SCR 725 at para 18.
17
MacMillan Bloedel at para 38.
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be transferred to any other court or administrative tribunal by either level of government.18 Given
the absolute character of this protection, the scope of core jurisdiction has consistently been
interpreted restrictively so as not to unduly hinder the development of innovative approaches to
the administration of justice.19
1. The three-part test for determining whether a grant of subject-matter jurisdiction to a
non-s. 96 court is valid
a)
18.

Preliminary issue: The characterization of the jurisdiction in issue

Given that the characterization of the jurisdiction may have a decisive impact on the

outcome of the three-step test, this Court has established certain principles governing proper
characterization. First, the jurisdiction at issue must be defined according to the “type of dispute”
(“nature du litige”)20 or “subject-matter”,21 rather than the type of remedy or the “apparatus of
adjudication.”22 This is because the latter approach would “freeze the jurisdiction of those courts
[non-s. 96 courts] at 1867 by a technical analysis of remedies.”23 Second, an excessively broad
definition of the jurisdiction artificially increases the odds that this jurisdiction was shared, as
opposed to exclusive to the s. 96 courts, at Confederation. Thus, “[t]he purposes of s. 96 require a
strict, that is to say a narrow, approach to characterization.”24
b)
19.

The first step: Whether the jurisdiction at issue “broadly conforms” to a
power exclusively exercised by s. 96 courts in 1867

The first step involves determining whether the jurisdiction at issue “broadly conforms”

to a jurisdiction exercised exclusively25 by superior, district or county courts at the time of

18

See, for example MacMillan Bloedel, at para 42, where the exclusive grant of the power to

punish ex facie contempt of court to a youth court was found invalid, and at para 35, referring to
Crevier, where an exclusive grant of power to an administrative tribunal to determine its own
jurisdiction was found invalid.
19

MacMillan Bloedel at para 38; Re Residential Tenancies (1996), at para 56 (per Lamer, J.);
Babcock v Canada (Attorney General), 2002 SCC 57 at paras 59-60 [Babcock]; R v Ahmad, 2011
SCC 6 at paras 61-65 [R v Ahmad]; Ontario v Criminal Lawyers’ Association of Ontario, 2013
SCC 43 at paras 19, 70 [Ontario Criminal Lawyers].
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Sobeys Stores at 255.
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23
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24
Sobeys Stores at 253-254.
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Sobeys Stores at 256.
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Confederation.26 This historic analysis encompasses the jurisdiction of these courts in the four
founding colonies in 1867, to ensure a consistent interpretation across the country.27
20.

If the jurisdiction at issue was not exercised exclusively by s. 96 courts in 1867 or if the

jurisdiction at issue is entirely “new”, it may validly be granted to a non-s. 96 court.28
21.

Where the jurisdiction at issue was shared between s. 96 courts and other decision-

makers, the question is whether there was a “general shared involvement”29 in that area of
jurisdiction, in which case the grant is valid. Factors to consider include, but are not limited to,
whether the jurisdiction of non-s. 96 courts was limited geographically; whether it was restricted
to only a few specific situations (e.g., specific categories of persons); and, to a lesser degree,
whether and to what extent it was subject to pecuniary limits.30 The Court emphasized in Sobeys
Stores that pecuniary limits are less important than geographic limits, because geographic limits
may have excluded entire categories of litigants from the court.31 The “percentage of the
population which would have used” non-s. 96 courts and the “frequency with which disputes
amenable to their process arose” are also relevant.32
c)
22.

The second and third steps of the test: The nature of the tribunal’s functions
in their institutional or policy context

If the jurisdiction was exercised exclusively by s. 96 courts, the grant of jurisdiction to

another decision-maker may nonetheless be valid if it is exercised in a different institutional or
policy context, either because the functions at issue are not judicial,33 or because those functions
are “subsidiary or ancillary to a predominantly administrative function” or “necessarily incidental
to the achievement of a broader social policy goal.”34 These two steps have introduced the

26
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Sobeys Stores at 266-267.
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through the application of a recognized body of rules and in a manner consistent with fairness
and impartiality”: Massey-Ferguson Industries Ltd v Saskatchewan, [1981] 2 SCR 413 at 429.
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flexibility needed to enable granting certain subject-matter jurisdiction to provincial
administrative tribunals.35
2. The core jurisdiction of the superior courts
23.

The three-step test determines whether a power may be validly granted to a non-s. 96

court. If that power has also been withdrawn from a superior court, typically by granting an
exclusive power to another tribunal, one must then determine whether the core jurisdiction of the
superior court has been ousted.36 The core jurisdiction of a superior court is a “very narrow”
concept, comprising “only critically important jurisdictions which are essential to the existence of
a superior court of inherent jurisdiction” and which therefore cannot be removed.37
B.
24.

Article 35 of the CCP does not oust the Superior Court of Québec’s core
jurisdiction
The Court of Appeal’s analysis focussed on the application of the core jurisdiction test.

Accordingly, the following submissions address, first, the core jurisdiction test and the errors in
the Court of Appeal’s analysis on that issue, and second, the application of the three-part test.
1. The core jurisdiction of the superior courts must be interpreted restrictively
25.

The core jurisdiction test has consistently been applied restrictively by this Court to avoid

unduly fettering the ability of Parliament and provincial legislatures to adopt innovative
approaches to the administration of justice. The powers which comprise the core jurisdiction
cannot be removed from a superior court by either level of government, whether they are
transferred to another court or to a decision-maker operating in a distinct institutional setting or in
the context of a broader policy goal.38 The core jurisdiction has accordingly been described as a
“very narrow”39 concept, comprising only “those powers which are essential to the administration
of justice and the maintenance of the rule of law.”40 Together, these powers constitute the
superior court’s “essential character”41; they are the “hallmark[s] of a superior court.”42
26.

35

Significantly, when the core jurisdiction test was first articulated and added to the three-

Re Residential Tenancies Act (1981) at 732.
MacMillan Bloedel at para 28.
37
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step test by Chief Justice Lamer in MacMillan Bloedel, his opinion only secured a slim majority.
Justice McLachlin (as she then was), writing for the four dissenting judges, objected that this step
was an unnecessary departure from prior jurisprudence, ill-defined, and risked unduly fettering
Parliament and provincial legislatures:
In the reasons of the Court of Appeal in this case, however, the notion of “core” was
given a different meaning. It was understood as designating a class of judicial powers -contempt and the like -- which can never, under any circumstances, be transferred to
inferior tribunals. The significance of this change should not be underestimated. If
accepted, it would amount to an important new fetter on the ability of Parliament and the
provincial legislatures to create effective tribunals to ensure compliance with regulatory
schemes. The significance of the additional fetter is enhanced by the fact that it is
constitutional, and hence incapable of being legislatively overridden, as well as by the fact
that what falls within the core remains largely undefined.43 [Emphasis added]
27.

A year later, in Re Residential Tenancies (1996), Justice McLachlin, then writing for the

majority, applied the three-step test to confirm the validity of the exclusive grant of landlordtenant disputes to a provincial administrative tribunal. Given that the grant was exclusive, the
core jurisdiction test was briefly mentioned by Chief Justice Lamer (concurring in the result),
who reiterated the very restrictive nature of the core jurisdiction test:
I begin by noting that jurisdiction over residential tenancy disputes is not part of the “core”
jurisdiction which our s. 96 jurisprudence protects. Section 96’s “core” jurisdiction is a very
narrow one which includes only critically important jurisdictions which are essential to the
existence of a superior court of inherent jurisdiction and to the preservation of its
foundational role within our legal system.44 [Emphasis added]
28.

This restrictive interpretation of the core jurisdiction was applied thereafter in Babcock

and R v Ahmad, where this Court rejected arguments that the core jurisdiction encompassed the
power to compel Cabinet confidences and the power to compel disclosure of material for which a
security exemption is claimed, respectively.45 The Court in both cases emphasized that the core
jurisdiction is a narrow concept, and that when properly defined, the impugned provisions did not
purport to remove the superior court’s power to control its own process or remedy abuses of
process.46 Likewise, in Ontario Criminal Lawyers, this Court found that while the power to
appoint an amicus curiae may form part of the inherent powers of the superior court, there was

43
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no constitutionally-protected power to fix the remuneration of the amicus curiae in order to
secure the amicus of its choice, as the absence of this power “does not deprive the court of its
nature as a court of law.”47
2. The core jurisdiction only encompasses critically important powers that are essential to
maintaining the superior court’s role in upholding the rule of law
29.

The core jurisdiction of the superior court consists of those powers that are essential to the

maintaining the superior court’s role in upholding the rule of law. First, the core jurisdiction
includes inherent powers necessary to maintain the superior court’s rule of law function, such as
the power to sanction contempt of court,48 though it is not strictly coextensive with the concept of
“inherent jurisdiction” in English law.49 Second, the core jurisdiction encompasses additional
powers that are essential to upholding the rule of law in the Canadian constitutional order. These
include the supervisory power to ensure that statutory decision-makers do not exceed their
jurisdiction,50 the power to verify the constitutional validity of all statutes,51 and the original
general jurisdiction over any matter not assigned by statute to another decision-maker.52
30.

In MacMillan Bloedel, Chief Justice Lamer described the core jurisdiction of the superior

courts as comprising the “inherent jurisdiction” of the superior courts, often using the terms
“core” and “inherent” jurisdiction interchangeably. To explain the concept of inherent
jurisdiction, Chief Justice Lamer referred to a seminal article on inherent jurisdiction in the
English judicial system by I. H. Jacob. In that article, Jacob describes the inherent jurisdiction of
the High Court of Justice as the power of the superior court “to maintain its authority and to
prevent its process from being obstructed and abused”, and more specifically, “by way of
punishment for contempt of court and its process and by way of regulating the practice of the
court and preventing abuse of its process.”53 Chief Justice Lamer also referred to an article by
Keith Mason, writing on the Australian legal system, which describes four components to the
47

Ontario Criminal Lawyers at para 70.
MacMillan Bloedel at para 38.
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inherent jurisdiction of the court: “(i) ensuring convenience and fairness in legal proceedings; (ii)
preventing steps being taken that would render judicial proceedings inefficacious; (iii) preventing
abuse of process; and (iv) acting in aid of superior courts and in aid or control of inferior courts
and tribunals.”54 Chief Justice Lamer went on to conclude that the power to sanction contempt of
court ex facie is part of the “core or inherent” jurisdiction of the superior courts.55
31.

Jacob and Keith both describe very specific procedural powers of the superior court that

are “inherent” in the sense that they are not provided for by any statute, but are rather “derived
from its nature as a court of law.”56 They only identify specific powers to control the court’s own
process and to sanction contempt of court. To the extent that they refer to the supervisory
jurisdiction over “inferior courts and tribunals”, it is in relation to the power to assist those courts
and tribunals in controlling their process and sanctioning contempt of court, where they lack the
statutory authority to do so.57 Significantly, Jacob even specifically excludes from his definition
of inherent jurisdiction the power to review decisions of inferior tribunals.58
32.

While Jacob and Mason’s particularization of inherent jurisdiction in the English and

Australian contexts provides guidance as to the content of core jurisdiction under s. 96, the
concepts are not coextensive. Neither Jacob nor Mason were seeking to define elements which,
from a constitutional perspective in a federal state, cannot be removed by the province from a
superior court. Rather, they sought to identify certain powers whose source can be found in the
nature of the court itself, rather than a statute or prerogative.59 Jacob himself explicitly
acknowledges that the inherent jurisdiction may be removed by statute in the English context,60
whereas the core jurisdiction under s. 96 cannot be removed by statute from the superior courts.61
Further, Mason’s conception of inherent jurisdiction is not restricted to the superior courts, as he
argues that “inferior courts and tribunals” have an inherent jurisdiction of their own to prevent

Keith Mason, “The Inherent Jurisdiction of the Court” (1983) 57 ALJ 449 at 449 [Mason],
cited in MacMillan Bloedel at para 33.
55
MacMillan Bloedel at para 38.
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Jacob at 27; Mason at 449.
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abuses, delays and injustices in the proceedings before them.62 In Canadian law, such powers
when exercised by a statutory court are considered to be “necessarily implied in the power to
function as a court of law”, rather than an exercise of inherent jurisdiction strictu sensu.63
33.

In Canada, those inherent powers that have been found to be part of the core jurisdiction

are necessary to maintain the superior court’s rule of law function. For example, in MacMillan
Bloedel, the superior court’s power to enforce judgments and uphold the integrity of the judicial
process by punishing contempt of court was found to be part of the core jurisdiction as it was
fundamental to the superior court’s role in upholding the rule of law.64 Likewise, in Trial
Lawyers, this Court found that the power to waive hearing fees that deny people access to the
superior courts was part of the core jurisdiction because it was essential to the rule of law.65
34.

However, in R v Ahmad, the Court found that the power to compel disclosure of materials

covered by a security exemption was not part of the core jurisdiction because the legal framework
nonetheless preserved the superior court’s power to ensure that the accused received a
“fundamentally fair trial.”66 Similarly, in Babcock, the Court found that certain statutory
limitations on the power to compel disclosure of Cabinet confidences did not “impede [the]
court’s power to remedy abuses of process”, and therefore did not remove the core jurisdiction.67
In Ontario Criminal Lawyers, the Court found that the power to fix the remuneration of an
amicus curiae was not protected by s. 96 because its absence does not “imperil the judiciary’s
ability to administer the law in a regular, orderly and effective manner.”68 In all three cases, the
Court excluded from the core jurisdiction powers that were not necessary to maintain the superior
court’s rule of law function.
35.

Canadian jurisprudence has also identified elements of the core jurisdiction that go

beyond the powers included in Jacob and Mason’s inherent jurisdiction by referring to the
superior court’s role in the constitutional order and in upholding the rule of law.
36.

62

Thus, the Court in Crevier found that the power to judicially review decisions of

Mason at 456.
Ontario Criminal Lawyers at paras 111-112.
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administrative tribunals on questions of jurisdiction was a “hallmark of a superior court” that
cannot be removed without amending the Constitution,69 a power which Jacob specifically
excludes from his understanding of inherent jurisdiction.70 Similarly, in AGC v LSBC, the Court
found that the power to determine the constitutional validity of federal legislation could not be
removed from superior courts.71 Chief Justice Lamer cited both Crevier and AGC v LSBC as
examples of core jurisdiction in MacMillan Bloedel.72 These other powers share a common
purpose with the constitutionally protected elements of inherent jurisdiction: they are critically
important to upholding the rule of law.
37.

Indeed, the existence of a court with the supervisory power to ensure that statutory

decision-makers do not exceed their jurisdiction is essential to the rule of law. As stated in
Dunsmuir v New Brunswick:
As a matter of constitutional law, judicial review is intimately connected with the
preservation of the rule of law. […]
By virtue of the rule of law principle, all exercises of public authority must find their
source in law. All decision-making powers have legal limits, derived from the enabling
statute itself, the common or civil law or the Constitution. Judicial review is the means by
which the courts supervise those who exercise statutory powers, to ensure that they do not
overstep their legal authority.73
Similarly, the existence of a court with the power to verify the constitutional validity of all
statutes, federal and provincial, is essential to upholding the Canadian constitutional order.74
38.

The rule of law also explains the reference in MacMillan Bloedel to the superior court’s

“original jurisdiction in any matter unless jurisdiction is clearly taken away by statute”75 as an
element of the core jurisdiction. The superior court is the “only court of general jurisdiction and
as such is the centre of the judicial system.”76 As explained in Trial Lawyers:
If people cannot challenge government actions in court, individuals cannot hold the state
to account – the government will be, or seen to be, above the law. If people cannot bring
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legitimate issues to court, the creation and maintenance of positive laws will be hampered,
as laws will not be given effect.77
The power of superior courts to grant a remedy where no other decision-maker can is therefore
fundamental to upholding the rule of law.78
39.

In sum, the core jurisdiction is not coextensive with the “inherent jurisdiction” in English

law. The core jurisdiction is comprised of those powers that are critically important to upholding
the rule of law, such as the power to sanction contempt of court, the power of judicial review on
questions of jurisdiction, the power to determine the constitutional validity of statutes, and the
original general jurisdiction over any matter not assigned to another tribunal.
3. The core jurisdiction of the superior courts must be distinguished from the exclusive
subject-matter jurisdiction of superior courts in 1867
40.

Properly defined, the core jurisdiction of the superior courts refers to a very narrow group

of powers that are essential to upholding the rule of law. It must not be conflated with the
historical inquiry of the three-part test, which seeks to identify the scope of the exclusive subjectmatter jurisdiction of s. 96 courts in 1867.
41.

At the first step of the three-part test, the court’s task is to determine whether the grant of

subject-matter jurisdiction at issue “broadly conforms” to the “exclusive jurisdiction” of s. 96
courts in 1867.79 At this step, the court determines the “actual allocation of jurisdiction before
1867.”80 Where the grant of subject-matter jurisdiction at issue “broadly conforms” to the
exclusive jurisdiction of s. 96 courts, as it happened to be in 1867, the grant will be
unconstitutional unless it can be saved under the second or third steps of the test.81 The focus is
not on identifying a narrow subset of powers that are essential to upholding the rule of law; it is a
much broader inquiry that views any duplication of the subject-matter jurisdiction exercised only
by s. 96 courts in 1867 as constitutionally suspect.
42.

The broadness of the historical criterion has been the subject of considerable concern in

the case-law, leading to the development of the second and third parts of the three-part test,
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which are intended to mitigate its effects. The s. 96 test was once limited to the first step of the
three-step test and applied so as to render invalid “any attempt to confer a section 96 function on
a provincially-appointed tribunal”, on the premise that “any function which in 1867 had been
vested in s. 96 courts must forever remain in that court.”82 As explained by Justice Dickson in Re
Residential Tenancies, 1981, the courts have since engaged in a “process of liberalization” of the
test by introducing the “judicial function” step of the test83 and the “institutional setting” step of
the test.84 These additional steps mitigate the harsh consequences of the broad historical step of
the test,85 enabling the provinces “to invest administrative bodies with ‘judicial functions’ as part
of a broad policy scheme.”86 In sum, the historical inquiry at the first step of the three-part test
has long been viewed as an unduly broad fetter on innovation in the judicial and administrative
system, whose effects must be restrained by applying the second and third steps.
43.

When it comes to core jurisdiction, the question is not whether the matter happened to be

within the exclusive jurisdiction of superior courts in 1867. Rather, the question is whether it is a
power that is “critically important” to the “existence of a superior court of inherent jurisdiction and
to the preservation of its foundational role within our legal system”,87 such that it can never be
removed from the superior court. While historical background can prove helpful to identifying
these essential powers,88 there is a significant difference between determining the exclusive
jurisdiction of the superior court as it happened to be in 1867 and identifying those powers that
are critically important to its very existence.
44.

If the core jurisdiction were to be defined based on the scope of the exclusive jurisdiction

of the superior court as it was in 1867, this would gravely undermine the flexibility achieved over
the better part of a century of s. 96 jurisprudence. The core jurisdiction cannot be removed from
the superior courts, regardless of whether the jurisdiction at issue has been granted to a court, to
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an administrative tribunal, or in the context of a broader policy scheme. It was precisely this
absolute character of the protection of the core that animated Justice McLachlin’s (as she then
was) dissenting reasons in MacMillan Bloedel.89 If that core jurisdiction were defined based on
the scope of the superior courts’ jurisdiction in 1867, this would by definition ensure that the
superior courts’ jurisdiction is “fixed forever as it stood at Confederation”, effectively returning
s. 96 jurisprudence to the state of the law prior to the Adoption Act Reference in 1938.90 It would
deprive steps two and three of the three-part test of any effect where the grant of jurisdiction is
exclusive, as is “typically essential”91 to achieving the legislature’s policy objectives.
45.

The core jurisdiction has so far not interfered with the province’s ability to develop

innovative policies and administrative regimes, as feared by Justice McLachlin,92 precisely
because it has been interpreted to include only powers that are truly essential to the rule of law.
For example, the province is free to grant landlord-tenant matters to administrative tribunals.93
The province is only precluded from excluding the superior courts’ power of judicial review over
such administrative tribunals.94 Other powers which have been recognized to fall within the core
jurisdiction are the power to determine the constitutional validity of federal legislation,95 the
power to sanction contempt of court ex facie,96 the power to appoint an amicus curiae97 and the
power to waive hearing fees for impecunious litigants98 – none of which threaten innovative
approaches to the administration of justice.
46.

By defining the scope of the core jurisdiction based on the scope of the pecuniary

jurisdiction of the superior courts as it happened to be in 1867,99 the Court of Appeal erroneously
imported the historical step of the three-part test into the core jurisdiction test (as will be seen, its
historical analysis was also irreconcilable with jurisprudence on the three-part test). Ignoring the
relevant question, the Court of Appeal failed to meaningfully engage with what aspects of the
89
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superior courts’ jurisdiction are essential to its role in upholding the rule of law. By proceeding in
this manner, the Court of Appeal gravely undermined the ability of the provinces to develop
innovative approaches to the administration of justice. As a general precedent, the Court of
Appeal’s decision entails that no aspect of the superior courts’ exclusive jurisdiction in 1867 can
be transferred to any decision-maker other than a superior court, regardless of the character of the
decision-maker, the policy objectives or the administrative scheme.
47.

More specifically, having defined the scope of the core jurisdiction as the jurisdiction to

hear “substantial” civil claims of $100 and over, and actualized that amount to approximately
$61,000 and over, the Court of Appeal rounded up and erected an absolute constitutional ban
against the transfer of jurisdiction over civil claims of approximately $70,000 and over. Thus, if
this decision were to be confirmed, no other decision-maker could be granted exclusive
jurisdiction over any type of civil claim above $70,000. For example, landlord-tenant disputes are
a type of civil matter. If upheld, the decision would prohibit provinces from granting residential
tenancy boards exclusive jurisdiction over landlord-tenant disputes where the amount at issue
exceeds $70,000, contrary to this Court’s ruling in Re Residential Tenancies Act (1996). There
was no pecuniary limit to the jurisdiction at issue in that case.100 This is precisely the type of
sweeping impact on regulatory regimes that Justice McLachlin warned against in her dissenting
reasons in MacMillan Bloedel, and which this Court has sought to avoid by adopting a restrictive
interpretation of core jurisdiction.101
4. The core jurisdiction does not include the broad jurisdiction to “resolve disputes
between individuals and decide questions of […] private law”
48.

The Court of Appeal determined, in a conclusory manner, that the power “to resolve

disputes between individuals and decide questions of […] private law” forms part of the
“inherent jurisdiction of the superior courts”, relying on this Court’s decision in Trial Lawyers.102
49.

The CAPCJ submits that this finding reflects a profound misunderstanding of core

jurisdiction and of this Court’s reasons in Trial Lawyers. Certainly, this Court stated in Trial
Lawyers that the “historic task” of superior courts is to “resolve disputes between individuals and
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decide questions of public and private law.”103 However, these statements must be read in their
proper context. Trial Lawyers dealt with hearing fees that caused undue hardship thereby denying
individuals, whose claims were properly within the jurisdiction of the superior court, from having
their claims heard.104 The effect of the decision was to protect the power of the superior courts to
waive hearing fees for impecunious litigants where such fees prevented access to the courts. This
power has nothing to do with the superior court’s subject-matter jurisdiction in private law. Like
the superior court’s original general jurisdiction, the power to waive hearing fees ensures that
litigants are not denied access to a court, thereby upholding the rule of law.
50.

Trial Lawyers cannot reasonably be read as having recognized the vast subject-matter of

resolving “disputes between individuals” and deciding “questions of public and private law” as
part of the superior court’s inalienable core jurisdiction. Defining the core jurisdiction in this
manner would mean that all exclusive grants of dispute-resolution functions or jurisdiction over
“questions of public and private law” to any other tribunal are unconstitutional. This conclusion
flies in the face of decades of this Court’s jurisprudence.
51.

Indeed, the Court of Appeal acknowledged the difficulties with defining the core

jurisdiction so broadly and responded by creating an unprecedented and ill-defined concept of
permissibly infringing upon or merely affecting the core jurisdiction. The Court of Appeal
vaguely articulated this notion in a variety of ways. For example, perhaps drawing upon the
doctrine of interjurisdictional immunity, the Court of Appeal stated that the province “may
legislate in matters of administration of justice, even if this power affects the core jurisdiction
[…] [i]t must, however, do so in a manner consistent with that jurisdiction” [emphasis added].105
Later, perhaps drawing upon the framework for justifying limits on Charter rights, the Court of
Appeal defined the question at issue as whether “the current limit … infringes on the core
jurisdiction of the Superior Court, deprives it of that jurisdiction or unduly limits that
jurisdiction”[emphasis added].106 The Court of Appeal added that although it had defined the core
jurisdiction as the power to “adjudicate civil disputes”, this “does not imply that they must
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absolutely adjudicate all civil disputes.”107 Rather, it stated that this power “must be exercised ‘in
a manner that is consistent with the right of individuals to bring their cases to the superior courts
and have them resolved there’.”108 Applying this newly-created notion, the Court of Appeal
concluded that the superior court “can retain its core jurisdiction to adjudicate civil disputes only
if that jurisdiction applies to ‘substantial’ claims of litigants” [emphasis added].109
52.

The introduction of a concept of merely affecting or permissibly infringing upon the core

jurisdiction of superior courts constitutes a radical and unjustified departure from prior case-law.
In the words of Chief Justice Lamer in MacMillan Bloedel:
The full range of powers which comprise the inherent jurisdiction of the superior court
are, together, its ‘essential character’ or ‘immanent attribute’. To remove any part of the
core jurisdiction emasculates the court, making it something other than a superior court.110
[Emphasis added]
Thus, one cannot find that a part of the core jurisdiction has been removed from the superior
courts and nonetheless conclude that s. 96 has been respected because the legislation merely
“affects” or does not “unduly limit” the core jurisdiction. Either a power is within the core
jurisdiction, or it is not. If it is in the core jurisdiction, it cannot be removed.
53.

Certainly, jurisprudence has recognized that the inherent jurisdiction to control the court’s

own process can be regulated. In Ontario Criminal Lawyers, this Court stated the “doctrine of
inherent jurisdiction does not operate without limits” and that “the manner in which superior
courts exercise their powers may be structured by Parliament and legislatures.”111 However, the
s. 96 core jurisdiction test applies when the legislature removes a power from the superior
courts.112 Recognizing that the “manner in which” elements of the core jurisdiction is exercised
may be regulated is a far cry from accepting that part of the core jurisdiction may be removed
entirely. Indeed, analogies with interjurisdictional immunity or Charter justification are
inappropriate, inter alia, because to remove an element of core jurisdiction already presupposes a
more fundamental interference than those contemplated by the thresholds of impairing a core
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federal power113 or unjustifiably infringing a Charter right.114
54.

Indeed, the Court in Ontario Criminal Lawyers did not apply a merely affecting or

permissibly infringing framework. Rather, this Court found that the superior court had an
inherent jurisdiction to appoint an amicus curiae, but that this power did not extend to fixing the
remuneration of the amicus curiae as the absence of such a power did not “deprive the court of its
nature as a court of law.”115 Thus, the Court defined the elements that fall within the core
jurisdiction narrowly to include only what was essential, and concluded that those powers that
fell outside of the core jurisdiction could be removed from the superior courts.116
55.

Therefore, the Court of Appeal erred by defining the core jurisdiction excessively broadly

as the jurisdiction to “adjudicate civil disputes” and creating an ill-defined and incoherent
concept of merely affecting or permissibly infringing upon the core jurisdiction.
5. In the alternative, if the core jurisdiction includes substantial civil claims, art. 35 of the
CCP does not remove that core jurisdiction as it has not altered the role and function of
the superior courts in deciding civil claims
56.

In the alternative, even if the core jurisdiction were to include “substantial civil claims”,

the meaning of “substantial civil claims” must be defined purposively. For the reasons set out
above, any core jurisdiction over “substantial civil claims” would have to be narrow and limited
to powers that are essential to the role and function of the superior courts in the judicial
system.117 The evidence must show that the impugned provisions have removed something
essential to the role and function of the superior courts in upholding the rule of law.
57.

Where the superior court continues to fulfill the same overall role and function in civil

matters as in 1867, the core jurisdiction cannot possibly have been removed. Indeed, the evidence
before the Court demonstrated that the proportion of files heard by the Superior Court of Québec
compared to the Court of Québec today is significantly higher than the proportion of files heard
by the superior courts at Confederation. While superior courts at Confederation in fact heard a
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very low volume of civil claims, specifically 5% in Lower Canada,118 8% in Upper Canada,119
9% in New Brunswick120 and 8% in Nova Scotia,121 the Superior Court of Québec in 2017-2018
heard 28% of civil claims.122 The evidence also demonstrated that despite the 2002 and 2014
increases to the Court of Québec’s jurisdiction, the volume of files heard by the Court of Québec
has decreased overall since the early 1990s.123
58.

Even assuming that there could be a core jurisdiction over “substantial civil claims”,

art. 35 of the CCP cannot have removed any part of this core jurisdiction because the Superior
Court of Québec continues to decide higher value disputes and has preserved its role in deciding
a very substantial volume and proportion of civil matters, even going above and beyond its
historical role.
59.

In this context, it is not necessary, nor advisable, to attempt to define with precision the

hypothetical line at which any core jurisdiction over “substantial civil claims” would be crossed.
The following statement of Chief Justice Duff in the Adoption Act Reference, cited with approval
in Re: B.C. Family Relations Act as the “proposition basic to the judgment in the 1938 Adoption
Reference”, remains apposite: “It is no part of my function as a judge to consider whether, if the
province should go on enlarging the jurisdiction and powers of the court, it might arrive at a point
when the tribunal would cease to be one outside the ambit of s. 96.”124
60.

In sum, even assuming a possible core jurisdiction over “substantial” civil claims, the
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analysis would have to focus on the overall role and function of superior courts in the judicial
system, and the effects of the impugned measures on that role. As the evidence of the volume and
proportion of files heard by the superior courts in relation to other tribunals showed no
diminution of the superior court’s role in civil matters, it demonstrates that art. 35 CCP cannot
possibly have removed the core jurisdiction of the Superior Court of Québec.
C.
61.

Article 35 of the CCP does not grant the Court of Québec a subject-matter
jurisdiction exclusively exercised by s. 96 courts in 1867
As noted above, the Court of Appeal concluded summarily that the grant of jurisdiction

over civil matters to the Court of Québec was constitutional.125 Indeed, this conclusion is
manifestly supported by a proper application of the three-part test. However, the Court of Appeal
improperly imported elements of the three-part test into the core jurisdiction test, effectively
conducting a historical inquiry. Accordingly, the following submissions apply the three-part test
to art. 35 of the CCP to clarify how those historical elements are properly considered.
62.

When properly characterized, the jurisdiction at issue is civil matters. Pecuniary limits are

not the object of the jurisdiction itself; they are rather among the factors to be considered in
assessing whether jurisdiction was shared under the historical analysis. Regarding the first step,
the evidence is clear that there was a shared general involvement in civil matters in 1867 between
s. 96 courts and non-s. 96 tribunals, taking into account geographic limits, pecuniary limits and
the types of situations covered. While it is possible for changes to the pecuniary jurisdiction of
provincial courts to indirectly have the effect of granting to the provincial court a specific
subject-matter that was within the exclusive jurisdiction of the s. 96 courts at Confederation, such
an effect was neither argued nor demonstrated. As the jurisdiction over civil matters was shared
in 1867, there is no need to proceed to the second and third steps of the three-part test.
63.

In the alternative, even if the jurisdiction could be characterized based on a pecuniary

limit, the historical analysis must nonetheless be purposive. It must focus on the overall division
of labour between s. 96 courts and non-s. 96 courts, rather than a formalistic economic
actualisation of pecuniary limits and monetary thresholds for appeals as of right. A formalistic
economic actualisation is inconsistent with s. 96’s objectives of ensuring national unity and
upholding the rule of law, and the proper role of the judiciary. The evidence demonstrates no
change in the division of labour in civil matters between s. 96 courts and non-s. 96 courts.
125
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1. The proper characterization of the jurisdiction at issue is civil matters
64.

The characterization of the jurisdiction at issue proposed by the Chief Justices of Superior

Court, namely the general and exclusive jurisdiction over civil matters throughout Québec up to
$85,000,126 is inconsistent with s. 96 jurisprudence. It is based on the type of remedy, rather than
the type of dispute, and improperly imports factors for identifying a shared general involvement
within the historical inquiry into the characterization stage of the analysis.
65.

First, as this Court has specified, the area of jurisdiction challenged under the three-step

test must be defined according to the subject-matter of the dispute (e.g. “residential tenancies”127
or “unjust dismissal”128), as opposed to the type of remedy (“reinstatement orders”129). The party
disputing the validity of the grant of jurisdiction must then show that this type of dispute was in
the exclusive jurisdiction of the s. 96 courts in 1867. Changes in the types of remedies available
are not sufficient on their own to ground a violation of s. 96.130
66.

Second, the scope of the pecuniary remedy that could be granted in 1867 is not the subject

of the s. 96 analysis; it is merely a factor in the analysis of the first step of the test, when
assessing the extent to which an area of jurisdiction was shared in 1867. As explained in Sobeys
Stores, to determine whether there was a general shared involvement, one must consider
geographic limitations, limitations to the types of situations covered, and to a lesser extent,
pecuniary limitations.131 In fact, pecuniary limitations may be less significant than geographic
ones, as the latter could constitute a complete bar to accessing the courts for some citizens.132 As
Justice Wilson explained, to find a shared general involvement in a subject-matter, the historical
jurisdiction need not have been “entirely or even generally concurrent, for the nature of the
inferior-superior court distinction will invariably mean that the former’s jurisdiction was limited
in some way.”133 Indeed, in Re Residential Tenancies Act (1996), pecuniary limits applicable to
126

See Excerpt from the factum of the Chief Justices of the Superior Court at the Quebec Court
of Appeal at para 75 (Appellant’s Record of the Canadian Association of Provincial Court Judges
at 11 [AR of the CAPCJ).
127
Re Residential Tenancies Act (1996) at paras 35, 81.
128
Sobeys Stores at 254.
129
Sobeys Stores at 254.
130
Sobeys Stores at 255; Reference Re Young Offenders Act at 266; MacMillan Bloedel at 740;
Re Residential Tenancies Act (1996) at para 33.
131
Sobeys Stores at 261.
132
Sobeys Stores at 260-261.
133
Sobeys Stores at 260.

24
landlord-tenant disputes, including a limit of $80 in Nova Scotia, were treated as indicia of
shared general involvement, they were not used to characterize the subject-matter jurisdiction.134
67.

This Court’s 1965 decision in the Reference re Magistrate’s Court is in keeping with

these later developments in s. 96 jurisprudence. The Court found that an increase to the monetary
jurisdiction of the Magistrate’s Court did not suffice in itself (“en soi”) to render it invalid.135
68.

Adopting the narrowest possible characterization based on the type of dispute, the

jurisdiction in issue on this reference is civil matters, including contractual, extracontractual and
other statutory obligations.
69.

This characterization is manifestly very broad. By way of comparison, this Court in

Sobeys Stores found that “unjust dismissal” was the proper characterization of the jurisdiction,
rejecting “employer/employee relations or labour standards” as being too broad.136 While the
jurisdiction over “civil matters” is very broad, this broadness is the result of the manner in which
the challenge to art. 35 of the CCP was brought by the Chief Justices of the Superior Court in
their originating application, which formed the basis for the reference question.
70.

It was open to the Chief Justices of the Superior Court to identify more specific types of

dispute within art. 35 of the CCP and to argue that those types of dispute were within the
exclusive jurisdiction of the s. 96 courts in 1867. They have instead challenged broadly the
jurisdiction of the Court of Québec in civil matters, and attempted to give their characterization
of this jurisdiction the appearance of being strictly defined by improperly importing a pecuniary
limit into their characterization, as well indicators of the scope of geographic jurisdiction
(throughout Québec) and the types of situations covered (general jurisdiction).
71.

In theory, it may well be that a change to monetary jurisdiction could have an impact on

the types of dispute that come before a particular tribunal. For example, a change in monetary
jurisdiction could have the effect of transferring a certain type of dispute to a non-s. 96 court, due
to the amounts typically claimed in that type of dispute. Suppose, for example, that there was
evidence revealing that litigation concerning a certain type of contract typically involved large
sums, such that this type of litigation rarely came before a non-s. 96 court. If the monetary
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jurisdiction of a provincial court was now set to an amount so high that this type of dispute was
now being heard largely in provincial courts, there could be some debate as to whether the grant
of jurisdiction was valid.
72.

However, the evidence reveals absolutely no impact of this kind on the types of dispute

that come before the Superior Court of Québec or the Court of Québec. In their application for
declaratory judgment, the Chief Justice of the Superior Court pleaded that the increase in the
monetary jurisdiction of the Court of Québec, on its own, gave rise to a violation of s. 96.137 No
impact on the subject-matter of disputes that are heard in the Court of Québec or the Superior
Court of Québec has been argued or established.
73.

Applying the proper principles of characterization, the challenge to the validity of art. 35

CCP is unfounded. Indeed, the Chief Justices of the Superior Court themselves do not argue that
s. 96 courts had an exclusive jurisdiction over civil matters in 1867. Such a position would render
the grant of any civil jurisdiction whatsoever to a provincial court invalid, unless the provincial
court’s jurisdiction was “ancillary to [an] administrative function or necessarily incidental to the
achievement of a broader policy goal.”138 Rather, their position was that the Court of Québec may
not exercise a “general” jurisdiction over civil claims throughout the province where the value of
the subject-matter in dispute or the amount claimed falls between $55,000 and $85,000, because
the s. 96 courts purportedly had exclusive jurisdiction over such claims. This characterization is
even more formal than the characterization that was rejected in Sobeys Stores, as it focuses not
only on the type of remedy (pecuniary), but on the specific amount ($55,000 to $85,000).
74.

In sum, the challenge to the constitutional validity of art. 35 CCP rests on an improper

characterization of the jurisdiction at issue according to the jurisprudence of this Court.
2. The historical inquiry demonstrates a general shared involvement in civil matters
75.

Applying the proper purposive approach, jurisdiction over civil matters was clearly shared

between s. 96 courts and non-s. 96 courts in 1867.
76.

Indeed, M. Donald Fyson’s report shows that in each of the four founding colonies in

1867, jurisdiction over civil matters was shared between two or three levels of courts, namely the
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superior courts, the district and county courts (in the two colonies where they existed139), and
various “local courts.”140
77.

Based on the factors found to be relevant to the analysis of shared jurisdiction in this

Court’s jurisprudence, namely geographic limits, the types of situations covered, pecuniary
limits, the “percentage of the population which would have used the inferior courts” and
“frequency with which disputes amenable to their process arose”,141 the involvement of local
courts in civil matters was substantial. Whereas s. 96 courts heard a limited amount of important
and complex cases in urban centres and principal towns of each county, the local courts heard a
broad range of civil matters with a focus on accessibility and volume.
78.

First, local courts had in common greater geographic accessibility for litigants. The

superior courts were established primarily in urban centres and were staffed with five to nine
judges142 (except for Lower Canada, with 17 judges143), and there were 36 district or county
courts in Upper Canada and 51 circuit courts in Lower Canada.144 In contrast, there were
approximately 267 Division Courts in Upper Canada, distributed across each county.145
Approximately 200 Commissioner’s Courts were established in the parishes of Lower Canada,
serving about half its rural population.146 In New-Brunswick and Nova Scotia, respectively,
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approximately 1,000147 and 1,800148 justices of the peace were appointed and resided throughout
the territory. In New Brunswick, judges of the Inferior Courts of Common Pleas, of which there
were 95, were present in each county.149 The Recorder Courts in Montreal and Québec,150 the
City Court of Saint John151 and the Halifax City Court152 were each responsible for matters
within their municipality, but their contribution was significant considering the density of the
urban population.153
79.

The jurisdiction of local courts at Confederation covered significant, general areas of civil

jurisdiction. The Division Courts of Upper Canada had general jurisdiction over debts and torts,
subject to some specific exclusions.154 Justices of the peace in New Brunswick and Nova Scotia,
as well as the City Courts of Saint John and Halifax, had general jurisdiction over debts and torts,
along with various specific grants of jurisdiction over particular issues.155 Only actions involving
the Crown and title to land were excluded, and only in New Brunswick.156 The jurisdiction of
Commissioners’ Courts in Lower Canada extended to civil matters, subject to some specific
exclusions.157 The jurisdiction of the Recorder’s Courts of Montreal and Québec was more
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specific and included residential tenancies and unpaid wages, amongst others.158
80.

The monetary jurisdiction in civil matters of local courts in 1867 allowed a striking

proportion of cases to appear before these decision-makers. The Division Courts of Upper
Canada had jurisdiction over debts of $100 or less and torts of $40 or less,159 taking up 83% of all
civil claims in the colony.160 The Inferior Courts of Common Pleas in New Brunswick had
unlimited monetary jurisdiction.161 Two justices of the peace in New Brunswick and the City
Court of Saint John could hear claims for recovery of debts by the Crown of $80 or less, as well
as a plethora of other specific claims with various pecuniary limits ranging between $20 and
$400, and some with no pecuniary limit at all.162 Together, non-s. 96 courts in New Brunswick
heard 90% of all civil claims in the colony.163 Justices of the peace and the Halifax City Court
could also hear claims for debts up to $80, as well as other specific types of claims,164 thereby
encompassing 81% of the civil claims in the colony.165 In Lower Canada, the jurisdiction of the
Commissioners’ Courts went up to $25, but the Recorder’s Court in Montreal had jurisdiction
over residential tenancy matters up to $100.166 Together, these local courts heard about 40% of
civil matters in Lower Canada.167
81.

By comparison, s. 96 courts in Upper Canada, New Brunswick and Nova Scotia heard

158

Fyson Report at 25 (AR of the AGQ, Vol III, at 94).
Fyson Report at 38 (AR of the AGQ, Vol III, at 94).
160
Fyson Report (AR of the AGQ, Vol III, at 94).
161
Fyson Report at 34 (AR of the AGQ, Vol III, at 94).
162
For example, jurisdiction over damage to railway property: Fyson Report at 36-37, and 39
159

(AR of the AGQ, Vol III, at 94).
163

The Inferior Courts of Common Pleas, Justices of the Peace and the City Court heard 10%,

55% and 26% of cases, respectively: Fyson Report at 94 (AR of the AGQ, Vol III, at 94).
164

Fyson Report at 43-44, and 46 (AR of the AGQ, Vol III, at 94).
Fyson Report at 100 (AR of the AGQ, Vol III, at 94).
166
Fyson Report at 13 and 20 (AR of the AGQ, Vol III, at 94). Justices of the Peace and Police
165

Courts in Lower Canada also exercised jurisdiction in a variety of specific civil matters,
sometimes with no pecuniary limit (ex. damages for trespass and trespass to animals with no
pecuniary limit, seamen’s wage claims up to £50 ($243.33), disputes between masters and
servants with no pecuniary limit), but accounted for very few cases : Fyson Report at 16, 17, 68.
167

Fyson Report at 72 (AR of the AGQ, Vol III, at 94).

29
between 9 and 19% of claims, despite their unlimited monetary jurisdiction.168 Section 96 courts
in Lower Canada heard about 60% of cases, which was unusual compared to their counterparts in
the rest of the country.169
82.

Therefore, the historic evidence reflects a general shared involvement in civil matters. By

way of comparison, in Re Residential Tenancies Act (1996), this Court concluded that there was a
general shared involvement in residential tenancy matters based on the civil jurisdiction of the
Inferior Courts of Common Pleas in New Brunswick, the City Court of Halifax (up to $80), the
Division Courts (up to $100), and the specific jurisdiction of the Recorder’s Court of Montreal in
residential tenancy matters (up to $100).170 Precisely the same type of shared general
involvement over a subject-matter jurisdiction, divided along pecuniary lines, existed in civil
matters. Thus, the same conclusion of shared jurisdiction must follow here.
83.

Therefore, no subject-matter jurisdiction exclusively exercised by s. 96 courts in 1867 has

been granted to the Court of Québec. Even the Court of Appeal considered this conclusion to be
inescapable, stating simply that the “question therefore assumes that the grant of civil jurisdiction
to the Court of Québec is valid, which is consistent with the state of the law.”171
3. In the alternative, if the jurisdiction can be characterized by reference to pecuniary
limits, there is no evidence of any impact on the historic division of labour between
s. 96 and non-s. 96 courts
84.

In alternative, even if the jurisdiction at issue may be characterized by reference to

pecuniary limits (which would constitute a marked departure from this Court’s prior
jurisprudence), the historical analysis must nonetheless be purposive, rather than formalistic or
arbitrary.
85.

The Court of Appeal’s approach to defining the exclusive jurisdiction of the s. 96 courts

in 1867, based on economic actualisation of pecuniary limits in Upper and Lower Canada in
1867, monetary thresholds for appeals as of right, and decontextualized graphs of increases to
pecuniary limits, is not only incorrect when used to define the core jurisdiction, as discussed
above, but it is also inconsistent with the purpose s. 96 if applied to the three-part test.
86.
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overall division of labour between s. 96 courts and non-s. 96 in 1867, and the contemporary
impacts of the impugned legislation on that division of labour, rather than on a formalistic
economic actualisation of pecuniary limits that existed in 1867 or on monetary thresholds
established in an entirely different context for an entirely different purpose. Applying such an
approach, the evidence demonstrates that the overall role of s. 96 courts has not been altered by
art. 35 of the CCP.
a) The use of an economic actualisation of $100 in Lower Canada in 1867 as a “starting
point” is arbitrary and inconsistent with the purpose of s. 96
87.

Defining the exclusive jurisdiction of the s. 96 courts in 1867 by reference to an economic

actualisation of $100 according to the GDP per capita of Lower Canada in 1867 and the GDP per
capita of Québec today is inconsistent with the purposes of s. 96, including national unity and
upholding the rule of law, and with the proper role of the judiciary.
i.
88.

The focus on an economic actualisation based on Québec’s GDP per capita
is inconsistent with objective of national unity of s. 96

The adoption of an economic actualisation based on Québec’s GDP per capita in 1867

and today generates serious difficulties of application at the national level that are inconsistent
with the unifying purpose of section 96.
89.

Section 96 is intended to ensure a measure of national unity within the judicial system.

While s. 92(14) of the Constitution Act, 1867 grants provinces the power to shape their judicial
systems according their needs, s. 96 establishes a regime of cooperative federalism guaranteeing
the presence of superior courts having similar jurisdiction across the country.172 As a result, s. 96
“should apply in the same way across the country.”173 This purpose explains why the first step of
the three-step test takes into account all four founding colonies and applies in the same way to
provinces that joined thereafter.174 Consistency is achieved by “measuring each s. 96 challenge
against the same historical yardstick”, by way of a “national, not provincial” application of the
test.175
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90.

The economic actualisation method preferred by both experts,176 and adopted by the Court

of Appeal,177 was the method based on GDP per capita. From an economic perspective, GDP per
capita provides a reference point for estimating the current value of an amount of money in 1867,
because it serves as an indicator of the standard of living in a given province or country.178 The
results evidently vary depending on the starting value used (both experts used $100); whether one
begins with the historic GDP per capita of Canada, Lower Canada, Upper Canada, Nova Scotia
or New Brunswick; whether one concludes with the current GDP per capita of a given province
or the national GDP per capita; and the availability of reliable GDP statistics between 1867 and
today. Each expert provided two ranges of estimates: one based on the historic and current GDP
per capita of Québec, and one based on the historic and current GDP per capita of Canada as a
whole.179
91.

The Court of Appeal based its decision on an actualisation of $100 using the historic and

current GDP per capita of Québec.180 This approach generates at least three serious difficulties
from the perspective of national unity.
92.

First, the Court of Appeal’s determination that $100 was a reasonable starting point for

the economic analysis was improperly focussed on Lower and Upper Canada. The Court of
Appeal stated that $100 was “the amount of the maximum monetary jurisdiction exercised in
1867 by some of the inferior courts charged with hearing civil matters”, referring specifically to
the Montreal Recorder’s Court and the Division Courts of Upper Canada.181
93.

The decision significantly failed to address the Inferior Court of Common Pleas of New

Brunswick, which heard civil claims with no pecuniary limit.182 The jurisdiction of the Inferior

Expert report of Yves St-Maurice, Actualisation d’une somme de 100 $ en 1867 (April 8,
2018) at 18 [Expert report of Yves St-Maurice] (AR of the AGQ, Vol III, at 47); Expert report of
Vincent Geloso, Actualisation d’une somme de 100 $ en 1867 (June 19, 2018) at 5 [Expert report
of Vincent Geloso] (AR of the AGQ, Vol V, at 1).
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Expert report of Vincent Geloso at 16, 19 [Expert report of Vincent Geloso] (AR of the AGQ,
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Court of Common Pleas was specifically addressed in Re Residential Tenancies Act, 1996, and
contributed to the finding that landlord-tenant disputes were not within the exclusive purview of
s. 96 courts at Confederation.183 The court below also disregarded the jurisdiction of justices of
the peace and the City Court of Saint John over various specific matters with pecuniary limits
going up to $400, and some matters, with no pecuniary limit at all.184
94.

Second, an economic actualisation purely based on the GDP per capita of Québec ignores

the fact that the same amount of money in Upper Canada, Nova Scotia and New Brunswick
would not have the same current value as in Québec. The higher results obtained using a national
GDP per capita ($63,698 and $66,008, compared to $52,844 and $60,790 for Québec)185
necessarily mean that $100 would have had greater value in other Confederating provinces –
though it provides no indication as to how much more, in which provinces. It may well be that
results would have been higher if the actualisation were conducted using Ontario’s GDP per
capita on the pecuniary limit of $100 for the Division Courts of Upper Canada, or even using
Nova Scotia’s GDP per capita for the pecuniary limit of $80 applicable to justices of the peace
and the Halifax City Court. Indeed, it seems likely that $100 in Upper Canada and $80 in Nova
Scotia had greater value, given that Upper Canada’s Division Courts and Nova Scotia’s justices
of the peace and the Halifax City Court, heard 83% and 81% of civil matters in 1867
respectively.186 The Court in Re Residential Tenancies Act (1996) expressly noted that, in Nova
Scotia in the 1860s, “$80 was a significant sum. It would pay two years’ wages for a farmhand or
domestic servant.”187
95.

Even assuming that economic actualisation could be relevant, it was inappropriate for the

Court of Appeal to conclude that art. 35 of the CCP was unconstitutional based on a truncated
and Québec-centric historical analysis without economic evidence for Upper Canada, Nova
Scotia and New Brunswick. To account for the situation in all four Confederating provinces, the
183
184
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to Lands and other Property of the Crown, RSNB 1854, c 12, art 5; Fyson Report, at 36-37, and
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economic actualisation would at least have to be conducted with respect to the pecuniary limits
applicable in Upper Canada, Nova Scotia and New Brunswick as well, generating a range of
values from $52,844 (the lowest estimate of $100 in Québec) up to an unlimited pecuniary
jurisdiction (Inferior Court of Common Pleas in New Brunswick).
96.

Third, the use of an economic actualisation based on the GDP per capita of a

Confederating province, or even the national GDP per capita, risks creating serious injustice to
provinces that joined Confederation after 1867. Given the significant variation in GDP per capita
in each province today, a jurisdictional cap based on the GDP per capita in Québec in 1867
would have a different value in each province today. For example, the jurisdiction of provincial
courts in provinces with a high GDP per capita, such as Alberta, would be unduly restricted if the
calculation was based on the GDP per capita in Québec, or even the national GDP per capita.
Cases which should rightly be heard in provincial courts, based on factors that truly impact
access to justice, would be heard in superior courts, thereby transforming the role of the superior
court. This outcome would undermine the purpose of s. 96.
ii.
97.

The focus on economic actualisation is inconsistent with the objective of
upholding the rule of law under s. 96

The use of an economic actualisation to define the scope of the exclusive jurisdiction of

s. 96 courts in 1867 is inconsistent with s. 96’s objective of upholding the rule of law. Access to
justice is a vital component of the rule of law,188 one of the fundamental underlying principles of
our Constitution.189 In Trial Lawyers, the Supreme Court declared that “[a]s access to justice is
fundamental to the rule of law […] it is only natural that s. 96 provide some degree of
constitutional protection for access to justice.”190
98.

An economic actualisation does not consider a number of factors that are highly relevant

to determining the scope of jurisdiction of a particular court, in light of access to justice and
proportionality. In particular, an economic valuation is insensitive to innovations in civil
procedure, changes in the cost of legal services, the complexity of litigation, delays, geographic
accessibility, and the availability of judicial and financial resources. Yet, these types of factors
would undoubtedly have guided legislators when determining the allocation of responsibility
188
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over civil matters among courts in 1867, and they certainly guide provincial legislators today.191
99.

A formalistic approach to the historical inquiry focussing on economic actualisation risks

undermining beneficial access to justice reforms that support the rule of law.
iii.
100.

An approach based on an economic valuation of a pecuniary limit is
inconsistent with the proper role of the judiciary

The nature of a constitution “requires […] that only its great outlines […] be marked.”192

The Constitution establishes fundamental principles and its amendment is an onerous process. It
must therefore be interpreted in a flexible and purposive manner, so that it may adapt to the
realities of modern life.193 Constitutional norms do not lend themselves to narrow and technical
definitions.
101.

An approach focused on an economic valuation of a pecuniary limit applicable to certain

courts in 1867 gives rise to a precise and technical norm, which dissociates the interpretation of
s. 96 from its purpose. It is not the role of courts to give constitutional protection to a calculation
method fixing, to a specific dollar amount, the constitutionally permissible jurisdiction of the
country’s courts. The practical challenges of identifying such a precise number, taking into
account the circumstances in all four confederating provinces, and then applying this number
consistently and equitably across ten provinces today only bring into clearer relief the manifest
unsuitability of precise dollar amounts for articulating constitutional norms.
102.

Furthermore, the choice of a specific monetary jurisdiction involves a polycentric analysis

of a variety of factors affecting access to justice, including innovations in civil procedure,
changes in the cost of legal services, complexity of litigation, delays, geographic accessibility,
191
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and the availability of judicial and financial resources. This type of polycentric analysis involving
political and economic considerations is the domain of the legislative and executive branches of
government, which are accountable to the population.194 The separation of powers militates in
favour of a broad constitutional norm based on the purpose of s. 96, rather than a technical
economic valuation.
103.

Therefore, an approach focused on an economic valuation of a pecuniary limit that existed

in 1867 is inconsistent with the very nature of a constitutional norm, as well as the purpose of
s. 96, including access to justice, and national unity. As such, this approach provides no basis for
contesting the validity of art. 35 of the CCP.
b)
104.

Monetary thresholds for appeals as of right are not relevant to determining
whether a claim is “substantial” for the purposes of s. 96

In its reasons, the Court of Appeal gave significant weight to the historical evolution of

monetary thresholds for appeals as of right to define the s. 96 courts’ purported exclusive
jurisdiction over “substantial civil claims.”195 However, even if it were accepted that there was an
exclusive jurisdiction over substantial civil claims, the monetary threshold for appeals as of right
is not a useful indicator of the meaning of a substantial claim today for the purposes of defining
the constitutional scope of provincial court jurisdiction.
105.

First, the considerations that guide legislators when determining the circumstances in

which an appeal as of right may be brought may differ significantly from those that guide
determinations on the scope of a provincial court’s jurisdiction. What is “substantial” for the
purposes of seeking an appeal as of right may have very little to do with what is considered
“substantial” for the purposes of making a claim in superior court.
106.

For example, when the pecuniary limit for seeking an appeal as of right was increased

from $20,000 to $50,000 in 2002, M. Paul Bégin, then Minister of Justice, explained that the
change was intended to reduce delays in the Court of Appeal and frivolous appeals filed simply
to cause delay.196 Similar concerns about a substantial backlog in the Court of Appeal, despite the
appointment of more judges, were expressed when the threshold was increased in 1992.197
Significantly, when a pecuniary threshold for appeals as of right is set, the effect is simply to
194
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impose a leave requirement on the litigant, as opposed to directing them to a different court.
Concerns about frivolous appeals and a backlog in the Court of Appeal are relevant to
determining when a leave requirement should apply to file an appeal. However, they have
absolutely no saliency when determining the constitutional scope of the provincial court’s
jurisdiction in civil claims.
107.

Second, the predominance given by the Court of Appeal to monetary thresholds for

appeals as of right is unjustified when one considers approaches to appeals from provincial court
decisions outside of Québec. Among the six other provinces and territories that have provincial
and territorial courts with civil jurisdiction, only the Northwest Territories has set a monetary
threshold for appeals as of right from its Territorial Court, which also happens to be $10,000
lower that the pecuniary jurisdiction in civil matters of its Territorial Court.198 There are simply
no pecuniary limits for appeals as of right from provincial or territorial court decisions in civil
matters in the five other provinces and territories.199 Clearly, the meaning of a “substantial claim”
for the purposes of appeals in these other provinces and territories is seen in a very different light
from the meaning of a “substantial claim” for the purposes of defining the jurisdiction of its
provincial or territorial court.
108.

The Court of Appeal recognized that other jurisdictions may not have such thresholds for
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appeals as of right, but considered that this was not fatal because the right to an appeal “is but one
indicator” of whether a given claim is “substantial.”200 However, the absence of monetary
thresholds for appeals as of right in other provinces and territories is not an accident: it reflects
the fact that such choices are guided by different considerations from those that inform the scope
of provincial court jurisdiction.
109.

Furthermore, if s. 96 is to be given a coherent application across the country, the

permissible scope of provincial court jurisdiction must be capable of being measured by the same
“yardstick”.201 The predominance given by the Court of Appeal to monetary thresholds for
appeals as of right in its analysis is not consistent with that objective. The local monetary
threshold for as of right appeals simply cannot be used as a yardstick in those provinces with no
such monetary threshold. Likewise, to restrict the monetary jurisdiction of provincial and
territorial courts outside of Québec based principally on the Québec National Assembly’s
idiosyncratic choice of a monetary threshold for as of right appeals frustrates the national unity
that s. 96 is meant to serve.
c)
110.

Applying a purposive approach, the evidence demonstrates that art. 35 CCP
has not affected the role of s. 96 courts in civil matters

Even if the exclusive jurisdiction of s. 96 courts in 1867 could properly be characterized

as a jurisdiction over “substantial” civil claims (a characterization focused on pecuniary limits,
instead of subject-matter), a purposive assessment of contemporary compliance with the 1867
benchmark would turn on the overall role and function of s. 96 courts in deciding civil matters.
Indeed, the application of the test “must not be overly technical”, but rather focussed on the
“practical involvement” of s. 96 and non-s. 96 courts.202 Thus, instead of focussing on economic
actualisation and monetary thresholds for appeals as of right, the analysis would need to look to
the overall role and functions of s. 96 courts in civil matters in 1867 and assess whether that role
has been altered today.
111.

Today, the Court of Québec and the Superior Court of Québec share jurisdiction over

civil matters according to the same general roles that were in place in 1867. The Superior Court
of Québec has general civil jurisdiction,203 but concentrates its efforts on a small proportion of
200
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more complex, important or higher value claims.204 As for the Court of Québec, it focuses on
accessibility for smaller claims, hearing a larger volume of cases with a complement of judges
spread more widely across rural areas.205 The Superior Court of Québec hears 28% of civil claims
today,206 a proportion that in fact significantly exceeds the historic contribution of s. 96 courts in
New Brunswick, Nova Scotia and Upper Canada.207
112.

Remarkably, the Court of Appeal refused to engage with any of this evidence, summarily

opining that “how many cases the Superior Court hears compared with Court of Québec is not in
and of itself, decisive.”208 Instead, the Court of Appeal presented a graph of its own making,
which merely charted the monetary jurisdiction of the Court of Québec since 1867 and stated that
this “clearly illustrates the exponential nature of recent increases in the Court of Québec’s civil
jurisdiction.”209 On the strength of this graph, the Court of Appeal concluded that the most recent
monetary increase in the Court of Québec’s civil jurisdiction “is the extension of an ever-growing
erosion of the constitutional jurisdiction of the Québec Superior Court over civil matters.”210
However, a graph that simply plots dollar amounts over time cannot support such a conclusion of
ever-growing jurisdictional erosion when it neither accounts for the change in the value of the
dollar, nor addresses the relative the role of s. 96 and non-s. 96 courts over the same period.
113.

In sum, even assuming that jurisdiction in 1867 could properly be characterized in terms

of “substantial” civil claims, economic actualisation of pecuniary limits, monetary thresholds for
appeals as of right, and decontextualized graphs of pecuniary limits, are not the appropriate basis
for determining the scope of that jurisdiction. Rather, the analysis should focus on the overall role
and function of s. 96 courts in the judicial system, and the effects of the impugned measures on
204
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that role. The evidence presented regarding the volume and proportion of files heard by s. 96
courts in relation to other tribunals demonstrates that s. 35 of the CCP cannot possibly have
granted any exclusive jurisdiction over substantial civil claims exercised by s. 96 courts in 1867
to the Court of Québec.
114.

To be clear, the CAPCJ does not intend to suggest that the role of provincial courts must

be fixed as it was in 1867. On the contrary, s. 96 must be given a flexible and purposive
interpretation that allows provincial courts to keep pace with developments in Canadian society.
That said, the fact that the Court of Québec’s general role characterized by accessibility and
proportionality remains essentially unchanged by increases to its monetary jurisdiction confirms
that there can be no violation of s. 96 in this case.
115.

Briefly stated, the jurisdiction at issue, when properly characterized, is civil matters. The

historical analysis clearly demonstrates a shared general involvement in civil matters, such that
the grant of civil jurisdiction is valid. It was open to the Chief Justices of the Superior Court to
properly identify specific subject-matter jurisdiction(s) and argue that they were within the
exclusive jurisdiction of s. 96 courts in 1867, but this was neither argued nor demonstrated. In the
alternative, if the jurisdiction at issue is characterized more narrowly based on pecuniary limits,
the approach to the historical analysis must nonetheless be purposive and consistent with the
proper role of the judiciary and the purpose of s. 96. The evidence demonstrates no change in the
overall role of s. 96 courts since Confederation.
116.

In concluding on the three-part test, the CAPCJ submits that if this Court were to adopt a

characterization of the jurisdiction at issue that incorporates a pecuniary limit, this would
constitute a marked departure from prior jurisprudence that would significantly restrict the power
of the provinces to innovate and adapt the judicial system. At a minimum, such a change must be
accompanied by a particularly flexible approach to the third step of the test, so that provincial
court reforms intended to improve access to justice for litigants are not unduly hindered.211
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