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Overview
The Applicant has consistently failed to pay proper child support. Instead, he has abused the legal system at every
level of court to evade his support obligation. The Applicant's request for leave to appeal does not rise to a level
of national importance and ought not to be entertained by this Honourable Court. The Applicant continues to
come to court with dirty hands; he continues to be in arrears of over $160,000 and failed to pay the €15,000, as
per the Order of November 8, 2018.1

Ontario Court of Appeal Colucci
This case was correctly decided by the Ontario Court of Appeal ("ONCA"). The ONCA found that the Applicant
satisfied the material change test, which was conceded by the Respondent (i.e. threshold issue & first stage), and
then proceeded to an analysis of the DBS factors to determine if a) a retroactive reduction was appropriate (i.e.
second stage) and if so, b) the date of retroactivity (i.e. third stage). The ONCA approach mirrors decisions in
other provincial courts, which have also adopted the DBS factors in child support arrears cases.2 Relying on the
earlier ONCA decision in Gray,3 the ONCA held that the DBS factors should only apply in cases where there has
been a material change in circumstances;4 the factors should not apply to reduce child support arrears because of
a present inability to pay.5

Applying these factors and the decision in Gray, the ONCA found that the Applicant was a "recalcitrant payor,"
whose failure to pay support caused the Respondent and the children to carry significant financial burden.6 The
Applicant's blameworthy conduct was not limited to his failure to pay; he also willfully misrepresented his
financial position during the motion to change and appeal proceedings.7 The Applicant's failure to provide
accurate evidence of his financial circumstances during the relevant period was "fatal" to his application to vary.8

Inconsistency — National Importance
In child support variation cases, every province routinely applies, as a necessary first step, the material change
test to assess if there has been a change, which may then give rise to a variation of a previous support order. To
determine if there has been a material change in the financial circumstances of the payor, provincial courts
consistently rely on full and frank financial disclosure. If a change is established, only then does the court consider
whether a change is appropriate in the circumstances. The fact that courts are applying the DBS factors to assist
in their analysis in variation cases is in response to a) the various interests at play in child support arrear cases,
and b) to design equitable remedies that can alleviate hardships to children, recipients, and payors.9 The Applicant
seeks to limit the court's discretionary attempt to principally address variation cases where fault, delay,
circumstances of the children and blameworthy conduct, are live issues. In support of his argument, the Applicant
relies on distinguishable cases. For example, the Applicant's reliance on Dring v. Gheylel° to argue inconsistency

' The ONCA in Colucci set aside para. 2 of J. Hockin's Order (i.e addressing arrears), however, para. 3 was not set aside, which requires the Applicant to pay E15,000
on August 31, 2019.
2 Ontario - Gray v. Rizzi. 2016 ONCA 152 CarswellOnt 2663 at paras. 44 -54; Puna, v. Punzo, 2016 ONCA 957 CarswellOnt 19739 at paras. 44-54; Nova Scotia —
Smith v. Oake. 2012 NSSC 100, 2012 CarswellNS 144, at paras. 11-14, which followed the reasoning in M. (D.) v. A. (S.).  2008 NSFC 15 CatswellNS 367 at paras. 76-
77 and Mastin v. Masan. 2019 NSSC 248 CarswellNS 551, at paras. 145-147; Newfoundland — M. W. v. K.T.. 2019 NLSC 14 CarswellNfld 26, at paras. 30-52. Alberta
— ZAM v.  A VT. 2018 ABOB 319 CarswellAlta 790, at paras. 38-46, Brown v. Barber. 2016 ABOB 687 CarswellAlta 2422, at paras. 21-29; Yukon Territory - C. (J.)
v. W, (S.A.), 2013 YKSC I CarswellYukon 3, at para. 32; Carrothers v. Jean- Louis, 2016 YKSC 69 Carswell Yukon 160, at paras. 20-26; Saskatchewan — Keenan v.
Keenan, 2016 SKQB 446 CarswellSask 724, at paras. 7-8 and 16.
3 Gray v. Rizzi. supra, at paras. 59-60
Supra note 2, at paras. 20-21, and supra note 4, at paras. 55-64.

5 Supra note 4, at para. 58; For further reasons as to why the factors are inapplicable to cases of a present inability to pay, see Corc•ios v. Burgos, 2011 ONSC 3326
CarswellOnt 3910, at paras. 49 and 52. The ONCA in Gray relied on Corcios to guide their analysis to a child support arrears case.
Colucci v. Colucci, 2019 ONCA 561 CarswellOnt 10845, at para. 30.

7 Supra, at para. 32, whereby the court found that the Applicant misrepresented his inheritance from his mother's estate in Italy, where he resided for 15 years, and
failed to produce relevant and comprehensive financial document about his income and assets.
8 Supra. note 2, at para. 32. As a result of a lack of and misrepresentation of his financial disclosure, the ONCA could not determine whether there was a material
change in the Applicant' income nor whether he had a current inability to pay.
9 Supra, at para. 52.
to DrinR v. Ghevle, 2018 BCCA 435. CarswellBC 3085.
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between provincial Appellate Courts, fails to acknowledge that the issue before that Court was one of
jurisdiction", and the test was legislative based.I2 Similarly, the Applicant's reliance on the 2011 Nova Scotia
Appellate court's decision in Smith v. Helppi, to support his assertion that there is a lack of consistent decisions,
fails to acknowledge that recent lower court cases from Nova Scotia have applied the DBS' factors in arrears
cases. 13

P.M.B. Test
The Applicant endorses the test set out in P.M.B.14, which assesses whether there is a material changes in
circumstances during the period of retroactivity and, having regard to "all other relevant circumstances" during
this period, focuses on whether the payor would have been granted a reduction in his support obligation but for
his untimely application?.15 However, this test restricts a court's analysis such that fault and delay are not to be
considered. This case was decided nine (9) years ago and was fact specific.16 Equally important, the court did not
elaborate or provide guidance as to "all other relevant circumstances" as the matter was remitted to the motion
judge.17 The lack of guidance in P.M.B. has been felt by other provincial courts. In Mastin,18 Justice Keith of
Nova Scotia, faced with a case whereby a reduction in arrears would result in the recipient repaying child support,
follows the P.M.B. test but then proceeds to apply the DBS factors because "...the non-exhaustive factors in 
DBS better address the underlying policy concerns  ..."19

The Applicant erroneously relies on one line in DBS2° to suggest none of the factors apply to variation cases
involving reduction/cancellation of arrears. Recent case law has interpreted Justice Bastarache's comment to
mean that it would be inappropriate to apply the factors to cases where a payor argues a current inability because
"...a payor who has let arrears accumulate has no claim to resist an increase in support on grounds of certainty
and predictability. A delinquent payor cannot use the principle of predictability as a shield against paying the full
amount of support to which his child is entitled."2'

In light of the foregoing, the Applicant's Notice of Leave to Appeal should be denied with costs to the Respondent,
who has been forced to incur further legal fees to respond to the Applicant's endless litigation and all without the
be of proper child support from the Applicant.

AL • WHICH IS RESPECTULLY SUBMITTED this 28th day of October, 2019

Su u'rider Multani, Goldhart & Associates
Co nsel for the Respondent

" Supra note 9, the issue before the court was whether a person seeking a retroactive order of child support must first establish that the child remained a "child" at the
time the application was brought, see paras. 41.43, 65 and 96. The mother's variation application to sought to collect arrears, however, it was dismissed.
12 Supra note 14, at para. 44 of the decision sets out section 174 of the Family Law Act, which provides that on variation application, a court may reduce/cancel arrears
owing under respecting child or spousal support if satisfied that it would be grossly unfair not to reduce/cancel the arrears
13 Supra note 2, whereby recent case law in Nova Scotia has applied the DBS factors, including from the Superior and Ontario Court of Justice.
14 Applicant's Factum, at para. 69.
15 PM.B. v. M.L.B, 2010 NBCA 5, CarswellNB 30.

In P.M.B., the recipient waited to enforce the child support order, and as such the courts held the recipient ought not to be faulted for her failure to pursue timely
enforcement.' The court also applied no-fault to the payor.
17 Supra, note 14, at para. 51.
18 Mastin v. Mastin, 2019 NSSC 248 CarswellNS 551, at para. 145.
19 Supra, at para. 145.
2° Bastarache, J, in DBS held at para. 98: "Before canvassing the myriad of factors that a court should consider before ordering a retroactive child support award, I also
want to mention that these factors are not meant to apply to circumstances where arrears have accumulated. In such situations, the payor parent cannot argue that the
amounts claimed disrupt his/her interest in certainty and predictability; to the contrary, in the case of arrears, certainty and predictability militate in the opposite
direction. There is no analogy that can be made to the present cases [of retroactive increases in child support]."
21 Supra note 4, at paras. 50-52; 5uE-0 note 9, at paras. 52-53; M. W. v. K.T.. 2019 NLSC 14 CanwelINfld 26, at paras. 31-32.


