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APPLICANT’S MEMORANDUM OF ARGUMENT 

PART 1 – STATEMENT OF FACTS 

 

A. Overview 

 

1. This appeal involves the proper interpretation and application of the Supreme Court of 

Canada decision in DBS1 in circumstances where a party is requesting a retroactive 

variation to cancel unpaid child support arrears.  

 

2. On November 17, 2016 the Applicant filed a motion to retroactively cancel child support 

arrears which had accumulated in the approximate amount of $170,000 pursuant to a 

Divorce Order dated May 13, 1996.  

 

3. The trial judge retroactively reduced these arrears and fixed the monthly child support at a 

reduced rate. These retroactive changes were made in accordance with the Applicant’s 

reduced income and the Child Support Guidelines (CSG) which came into force on May 1, 

1997. 

 

4. But the Court of Appeal for Ontario overturned the decision of the trial Judge, holding that 

the four factors and the presumptive “three-year rule” regarding retroactive increases in 

child support as articulated by this court in DBS  apply equally to a retroactive variation to 

cancel unpaid child support arrears 2.  

 

 

 

 

 

                                                           
1 See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII) 
2 See Gray v. Rizzi, 2016 ONCA 152 (CanLII) paras. 51-54 
  See Colucci v. Colucci, 2019 ONCA 561 paras. 26, 27 
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5. According to the appeal court,  since the Applicant’s motion was commenced on 

November 17th 2016 the effective date for a retroactive variation as described in DBS 

could not be more than three years before that date ie. November 17th 2013. This was 

notwithstanding that the Applicant had initially requested a reduction in child support in 

1998 and that the child support had terminated in 2012 when the children were no longer 

entitled to support.  

 

6. The appeal court also held that there was no relief available to the Applicant because of 

his “blameworthy conduct” which included  his failure to make ongoing support payments 

when the arrears accumulated and his failure to negotiate, mediate or apply for a reduction 

in 19983.  

 

7. The Court of Appeal for Ontario has consistently applied the four factors and the 

presumptive “three-year rule” set out in DBS when determining a request for cancellation 

of unpaid child support arrears. 

 
8. However, Mr. Justice Bastarache stated at paras. 1 and 98 of DBS,  that DBS does not 

apply to a retroactive request to cancel unpaid child support arrears 4.  

 

9. The four factors and the “three-year rule” described in DBS have not been universally 

followed by the Court of Appeal in other provinces. 

  

10. In British Columbia the court has not followed DBS. The test in British Columbia is 

whether there has been a material change in circumstances and whether it would be 

“grossly unfair” not to cancel or reduce the arrears 1.  

 

 

                                                           
3 See Colucci v. Colucci, 2019 ONCA 561 paras. 31, 34, 35 
4 See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII) paras. 1, 98 
1 See Dring v. Gheyle, 2018 BCCA 435 par. 94 
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11. In New Brunswick, Nova Scotia and Newfoundland the court has also not followed DBS. 

The test in those jurisdictions is whether there was a material change in circumstances 

during the period of retroactivity and whether the Applicant would have been granted a 

reduction in his support obligation but for his untimely application 2.  

 

12. Another issue arising from this decision relates to the relevance of “blameworthy conduct” 

when cancelling unpaid child support arrears. The Court of Appeal for Ontario clearly 

held that blameworthy conduct was a relevant factor when deciding whether to cancel 

unpaid child support arrears 7.  

 

13. In accordance with the majority decision of DBS “blameworthy conduct” is a relevant 

consideration in a retroactive variation to increase support but is it relevant in a retroactive 

request to cancel arrears that have not been paid? 

 

14. In the minority decision, in DBS, Madam Justice Abella stated that a child’s right to 

recover the support to which he/she is entitled should not be affected by the conduct of the 

parents 8.  

 

15. Referring to the minority decision in DBS the Court of Appeal of New Brunswick held 

that there was no need to examine blameworthy conduct when cancelling unpaid child 

support arrears 9. 

 

16. It is respectfully submitted that it is of national and public importance to determine 

whether the four factors, the presumptive three-year rule and blameworthy conduct as 

                                                           
2 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) par. 21 
  See Smith v. Helppi, 2011 NSCA 65 (CanLII) paras. 20, 21 
  See M.W. v. K.T. 2019 NLSC 14 (CanLII) paras. 21-29 
7 See Colucci v. Colucci, 2019 ONCA 561 paras. 30-34 
8 See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII) par. 169 
9 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) par. 27 
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described in DBS are factors when determining whether to cancel unpaid child support 

arrears.  

17. It is also respectfully submitted that if the four factors set out in DBS do apply to the case 

at bar the Court of Appeal for Ontario did not apply a holistic approach to the proceeding 

and relied almost exclusively on the Applicant’s delay and blameworthy conduct to refuse 

to grant the Applicant any reduction in arrears. 
 

B. Synopsis of Evidence 

 

18. The parties were married on October 1, 1983, separated on February 23, 1994 and 

divorced on June 14, 1996. 

 

19. There are two children, Sandra Maria Colucci, age 30 and Nadia Lena Colucci, age 29. 

Both children reside in Hamilton, Ontario and are no longer dependents. 

 

20. Pursuant to the Divorce Judgement dated May 13, 1996, the Applicant was ordered to pay 

child support in the amount of $115 per week per child or $997 per month so long as the 

children remained “children of the marriage” as defined by the Divorce Act. 

 

21. As the order predated the guidelines coming into force, the child support was included in 

the Respondent’s income for tax purposes and deducted from the Applicant’s income for 

tax purposes. The amount of child support was therefore an inflated pretax amount. The 

order also provided that the child support payments were increased annually by the change 

in the Consumer Price Index. 

 

22. The Applicant’s historic income is set out in his notices of assessment as follows: 

 
1. 1997 - $38,785 (comprising of earnings, EI benefits and WSIB) 

2. 1998 - $20,255 (comprising of earnings, EI benefits and WSIB) 

3. 1999 - $4,979 (comprising of EI benefits and WSIB) 

4. 2000 - $1,467 (comprising of WSIB) 
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23. In 1998 the Applicant through counsel notified the Respondent that he was requesting a 

reduction in child support. The Respondent would not agree to any reduction and as the 

Applicant did not have sufficient funds at that time, he was unable to bring a Motion to 

Change. 

 

24. In the spring of 2000 as a result of shortage of work, the Applicant moved to the United 

States where he worked until 2005 earning approximately $25,000 USD per year. He was 

unable to produce any income tax returns while he worked in the United States as the 

Internal Revenue Service advised him that he would have to attend personally in order to 

obtain any returns. The Family Responsibility Office had suspended his Canadian passport 

and therefore if he left the country, he might be denied reentry. It was unknown in any 

event whether those historic tax returns were even available. 

 

25. An authorization and direction directed to the Internal Revenue Service was provided to 

the Respondent to confirm that the returns were unavailable.   

 

26. In 2005, as a result of his mother’s illness the Applicant returned to Italy and cared for her 

until her death in 2008. During that time, he found sporadic work in Italy working for cash 

earning between €3,000 and €4,000 per year. In 2007 he found work and earned €19,000 

that year. As the Applicant worked for cash, he did not file any income tax returns. To 

confirm there was no tax information available, the Applicant provided the Respondent 

with a release of information. 

 

27. In 2012, the Respondent notified the Family Responsibility Office that both children, 

Sandra and Nadia were no longer children of the marriage as they both completed their 

post-secondary school education and were employed full-time. Therefore, no arrears of 

support accumulated after 2012. 
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28. The Applicant is a general unskilled labourer. He returned to Canada in February 2016 

and found employment at minimum wage as a manual labourer packing tomatoes at a 

greenhouse in Chatham, Ontario. He is 63 years of age (born April 22, 1956), has grade 8 

education and an injury to his left wrist which occurred in 1983 and for which he receives 

WSIB benefits. 

 

29. In 2016 according to the Applicant’s Notice of Assessment he earned $24,369. 

 

30. In 2017, according to the Applicant’s Notice of Assessment he earned $29,086.79. He 

currently earns $14 per hour.  

 

31. According to the statement of arrears from the Family Responsibility Office, as of 

September 10, 2018 there were arrears of child support in the amount of $173,271.33. 

 

32. Initially, relying on the Supreme Court decision of DBS, the Respondent raised the issue 

that as the children were no longer entitled to support there was no jurisdiction to 

retroactively cancel arrears. 

 

33. On April 3, 2017, Madam Justice Gorman of the Superior Court agreed and held that there 

was no jurisdiction to cancel the arrears. On November 22, 2017, her decision was 

overturned by the Court of Appeal for Ontario.  

 

34. The Applicant provided all financial disclosure that was available to him. He provided:  

 
1. His Notices of Assessment for 1997-2000 while he lived in Canada. 

2. His Income Tax Returns from the United States where not available, he estimated 

his income at that time was $25,000 USD from 2005 to 2007. 

3. As he worked for cash from 2007 to 2015 there were no income tax returns 

available from Italy. 
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4. A financial statement was not provided at the commencement of the Motion to 

Change because, the Family Law Rules do not require a party to file a financial 

statement where there is no request for ongoing support.  

5. The only document relating to his mother’s estate was provided on January 12, 

2018 upon request of the Respondent. It was not provided earlier because the 

Motion to Change had been dismissed for lack of jurisdiction and was not 

reinstated until the Court of Appeal’s decision on November 22, 2017. 

 

35. At the hearing of the Application on November 5, 2018, Mr. Justice Hockin imputed 

income to the applicant in accordance with section 19(1)(a) of the CSG and the 

jurisprudence interpreting that section. He then fixed the arrears at $41,642, and ordered 

him to pay €15,000 when he received the funds from the sale of his mother’s home and 

monthly payments of $425 commencing forthwith. 

 

PART II – QUESTIONS IN ISSUE 

 

36. This Application raises the following questions of mixed fact and law which are of 

national and public importance because: 

 
1. It is unclear whether the four factors and the presumptive “three-year rule” set out 

in DBS apply to the cancellation of unpaid child support arrears; 

 
2. There are conflicting decisions in different provinces as to whether DBS applies, 

whether blameworthy conduct is a factor and the specific test for cancellation of 

unpaid child support arrears. The Court of Appeal for Ontario applies the four 

factors and the presumptive three-year rule in DBS. The Court of Appeal in 

British Columbia, Nova Scotia, and New Brunswick do not; 

 
3. The test for a retroactive cancellation of unpaid arrears differs in Ontario, British 

Columbia and New Brunswick, Nova Scotia and Newfoundland; 
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4. If DBS does not apply, what are the factors that the Court should consider when 

cancelling unpaid arrears of child support?  

 
5. There is a desperate need to promote certainty and uniformity across the country 

in the application of the law and the proper interpretation of the Supreme Court of 

Canada’s decision in DBS when considering a request to cancel unpaid child 

support arrears.  

 

ISSUE 1:   Do the factors in DBS and the presumptive “three- year rule” apply to a 
retroactive cancellation of unpaid child support arrears? 

 
ISSUE 2:   Does fault play a role in cancelling arrears of unpaid child support? 

 
ISSUE 3:   If the DBS factors apply in a retroactive cancellation of unpaid arrears of child 

support, were they applied appropriately in the case at bar? 
 

 

 

PART III – ARGUMENT 

 

ISSUE 1:   Do the factors in DBS and the presumptive “three- year rule” apply to a 
retroactive cancellation of unpaid child support arrears? 

 

37. Mr. Justice Bastarache specifically stated at par. 1 of DBS that “these appeals do not 

concern the nonpayment of arrears” and that the factors set out in DBS do not apply in 

circumstances where arrears have accumulated. He stated at par. 98:  

 
[98] Before canvassing the myriad of factors that a court should consider 

before ordering a retroactive child support award, I also want to mention 
that these factors are not meant to apply to circumstances where arrears 
have accumulated. In such situations, the payor parent cannot argue that 
the amount claimed disrupt his/her interest in certainty and predictability; 
to the contrary, in the case of arrears, certainty and predictability militate 
in the opposite direction. There is no analogy that can be made to the 
present cases. 
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38. Different provinces have interpreted par. 98 in DBS differently. 

 

Ontario 

 

39. In Corcios v. Burgos, 2011 ONSC 3326, Madam Justice Chappell at par. 52 stated that the 

Supreme Court in DBS was not called upon to address the applicable principles when a 

payor is requesting a retroactive reduction or rescission of arrears of child support. She 

concludes that par. 98 of DBS only applies to the situation where a payor is requesting 

relief based on a current and future inability to pay the arrears and not when a payor is 

requesting a cancellation of unpaid child support arrears. In those circumstances the 

factors in DBS apply10.  

 

40. Mr. Justice Brown of the Court of Appeal for Ontario in Gray, supra, interpreted par. 98 

of DBS to refer only to a claim where a party is requesting an increase in support where 

arrears had already accumulated and not to a claim where a payor seeks a retroactive 

decrease in support or cancellation of arrears. He confirmed that in those circumstances, 

the factors in DBS do apply 11.  

 

41. In both Corcios, supra and Gray, supra the court has interpreted DBS differently carving 

out different scenarios to which par. 98 applies. It is respectfully submitted that Mr. 

Justice Bastarache did not limit par. 98 to the circumstances outlined in either of those 

cases. It is respectfully submitted that par. 98 of DBS applies to all circumstances where 

arrears have accumulated. Had he intended to limit par. 98 to specific situations, he would 

have clearly said so. 

 

                                                           
10 See Corcios v. Burgos, 2011 ONSC 3326 paras. 52-54 
11 See Gray v. Rizzi, 2016 ONCA 152 (CanLII) paras. 51-54 
   See Colucci, 2019 ONCA 561 paras. 16, 17 
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42. It is respectfully submitted that in both Corcios, supra and Gray, supra the court has 

elevated the principles of certainty and predictability above the primary principle that a 

child is entitled to support based on the payor’s income.   

 

43. The principles of certainty and predictability in the case of arrears benefit the recipient and 

not the payor12. However, it is respectfully submitted that prejudice to a party is the 

underlying foundation for the principles of certainty and predictability and where the 

arrears remain unpaid there is no prejudice to either party. 

 

44. A party cannot rely on the principles of certainty and predictability in circumstances 

where there are unpaid arrears. These principles are relevant on a request for a retroactive 

increase or decrease because it requires a party to make either an additional payment or a 

repayment. In those circumstances either the payor or the recipient may be prejudiced. 

 

45. Blameworthy conduct is a factor which is consistent with a retroactive variation that calls 

for additional payments or repayments. It would not however be applicable to unpaid 

arrears that have accumulated because neither is being asked to pay or repay money and 

therefore there is no prejudice to either party13.  

 

46. It is respectfully submitted that by failing to distinguish a request to retroactively vary or 

cancel unpaid arrears, the Court of Appeal for Ontario has elevated the principle of 

certainty and predictability above the primary principle of paying support in accordance 

with the payor’s income.  

 

British Columbia 

 

47. The Court of Appeal for British Columbia recognized the distinction between a request for 

a retroactive increase and a cancellation of arrears for a debt that was never paid. The 

                                                           
12 See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII) par. 98 
13 See P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII) paras. 25-28 
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court held that there is a very real difference between an application for retroactive child 

support seeking an immediate payment of money with respect to a past obligation and an 

application for a cancellation of arrears which seeks an order reducing an amount owing 

with respect to a debt that was never paid14.  

48. In Dring, supra the Court of Appeal for British Columbia held that the factors in DBS do 

not apply and that an application to cancel arrears brings into play different considerations 

and is governed by a different framework. The factors in British Columba are: 

 
1. Whether there is a material change in circumstances; and  

2. Whether it would be “grossly unfair” not to cancel or reduce the arrears. In 

general, arrears will only be cancelled if the applicant shows an inability to pay 

“now and in the future”15.  

 
New Brunswick, Nova Scotia 
 

49. In New Brunswick and Nova Scotia the Court of Appeal in these provinces have also 

ruled that the factors set out in DBS do not apply to a cancellation of arrears noting the 

distinction between a retroactive variation increase and cancellation of arrears. 

Specifically, Mr. Justice Robertson in P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) at paras. 

26 and 27 referring to par. 98 of DBS held that the DBS factors do not apply when 

cancelling arrears. 

 

50. The Court of Appeal of New Brunswick held that it is unnecessary to look for 

blameworthy conduct where there is a request for a retroactive decrease in support arrears. 

Mr. Justice Robertson stated at par. 27: 

 
[27]   The above passage [referring to par. 98 of DBS] renders it unnecessary to 

look for blameworthy conduct on the part of former spouses in cases where 
retroactive decrease in support arrears is sought. In particular, there is no 
need to examine the reasons underscoring the applicant’s failure to seek a 
timely variation order or to scrutinize the reasons why the support recipient 

                                                           
14 See Dring v. Gheyle, 2018 BCCA 435 paras. 92, 93 
15 See Dring v. Gheyle, 2018 BCCA 435 (CanLII) par. 94 
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failed to take measures aimed at redressing the payer’s failure to make 
timely support payments.  

 
 

 

51. From a policy perspective, the New Brunswick Court of Appeal ruled that neither party is 

prejudiced by granting a retroactive variation in those circumstances because neither is 

being asked to pay or repay monies which they may or may not have had at the time of the 

application. Certainty and predictability in the law are therefore fully respected which is 

not the case where a retroactive variation seeks an increase in support16. 

 

52. The test set out by the Court of Appeal of New Brunswick for cancelling arrears is 

described in par. 21 of P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII): 

 
[21]   In summary, the jurisdiction to order a partial or full remission of support 

arrears is dependent on the answer to two discrete questions: Was there a 
material change in circumstances during the period of retroactivity and, 
having regard to all other relevant circumstances during this period, would 
the applicant have been granted a reduction in his or her support 
obligation but for his or her untimely application? As a general proposition, 
the court will be asking whether the change was significant and long lasting; 
whether it was real and not one of choice.  

 

53. The Court of Appeal of New Brunswick specifically held that the factors outlined in DBS 

do not apply to a request to cancel unpaid arrears17.  

 

54. The decision in P.M.B. v M.L.B. was applied and followed by the Nova Scotia Court of 

Appeal in Smith v. Helppi, 2011 NSCA 65 (CanLII) at par. 20 and by the Supreme Court 

of Newfoundland and Labrador in M.W. v. K.T. 2019 NLSC 14 (Can LII) at paras. 21-31. 

 

55. There are three scenarios regarding a retroactive reduction or rescission of arrears that 

were not addressed by the court in DBS. They are:  

                                                           
16 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) par. 28 
17 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) par. 22 
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1. A payor had the ability to pay at the time the arrears accumulated but requests 

relief based on a current and future inability to pay the arrears. 

2. A payor is resisting a request to increase support in circumstances where arrears 

have already accumulated. 

3. A payor seeks to reduce or rescind arrears on the basis of a change in 

circumstances that arose while the arrears were accumulating. 

 

56. In Gray, supra, Mr. Justice Brown at par. 51 interpreted par. 98 of DBS to refer to the 

situation as described in 2 above only. In Corcios, supra Madam Justice Chappel at par. 

53 interpreted par. 98 of DBS to refer to the situation as described in 1 above only. 

 

57. Mr. Justice Brown in Gray, supra held that the factors in DBS apply to scenario 3 above.  

 

58. It is respectfully submitted that the circumstances set out in scenario 1 and 2 may give rise 

to potential prejudice to a party and therefore the principals of certainty and predictability 

should apply in those circumstances. However, in scenario 3 there is no prejudice to either 

party and therefore those principals should not apply. Only the primary principal that a 

party pay support in accordance with his or her income should apply. 

 

59. In regards to the presumptive three-year rule, Madam Justice Roberts in the case at bar 

following Gray, supra and DBS held at par. 18 as follows: 

 
[18]   At paras. 45 and 61-62, the court also endorsed the general rules from D.B.S. 

that the date of effective notice should serve as the date to which the award 
should be retroactive and that it usually would be inappropriate to make a 
support award retroactive to a date more than three years before formal 
notice was given (“the three-year rule”). 
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60. Madam Justice Roberts held that the retroactive variation should not be more than three 

years prior to November 17, 2016, the date of the commencement of the motion to 

change18.  

 

61. The minority opinion in DBS stated that the presumptive date for a variation should be the 

date of the change in circumstances regardless of the particular date and that blameworthy 

conduct was not relevant to determining the date for a variation19.  

 

62. The Court of Appeal of New Brunswick in P.M.B v. M.L.B. 2010 NBCA 5 (CanLII) at 

paras. 24 and 25 followed the minority opinion in DBS holding that the three-year time 

period did not apply. In British Columbia there is no mention of a three-year limitation 

period when describing the test for cancellation of arrears20. 

 

63. It is respectfully submitted that there is no basis to apply an arbitrary three-year rule when 

cancelling unpaid arrears. Where there is no prejudice to the recipient, it is inconsistent 

with the primary principle that a party should pay support in accordance with their 

income. 

 

ISSUE 2:   Does fault play a role in cancelling arrears of unpaid child support? 

 

64. Madam Justice Abella stated at paras. 167 and 169 of DBS that the primary principle is to 

ensure that a child receives the proper amount of support and that blameworthy conduct is 

irrelevant to the date at which children can recover support.  

 
[167]  Fairness is the Holy Grail in family law. Certainty and predictability of 

child support amounts do not justify a retreat from the primacy of a 

                                                           
18 See Colucci v. Colucci, 2019 ONCA 561 par. 27 
19 See D.B.S. v. S.R.G. [2006] 2 SCR 231, 2006 SCC 37 (CanLII) paras. 167-173 
20 See Dring v. Gheyle, 2018 BCCA 435 (CanLII) par. 94 
   See MacCarthy v. MacCarthy 2015 BCCA 496 paras. 54, 55 
   See Semancik v. Saunders 2011 BCCA 264 (CanLII) par. 25 
    See Burgie v. Argent 2013 BCCA 247 (CanLII) par. 23 
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child’s right to a fair amount of support. To the extent that certainty is 
engaged, it should be the children’s certainty that the support they are 
entitled to will not be wrongly withheld. 

 
[169]  Similarly, I see no role for “blameworthy conduct” in determining the 

date at which children can recover the support to which they are entitled. 
The right to support belongs to the child regardless of how his or her 
parents behave. Whether a payor refuses to pay or disclose willfully, or 
falsifies the information, or provides false information mistakenly, are 
not germane. The existence of the increased obligation depends on the 
existence of the increased income, and fluctuates with parental income, 
not with parental misconduct.  

 

65. The Court of Appeal of New Brunswick in P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) 

relying on par. 98 of DBS and the minority decision in DBS held that the policy 

considerations of certainty and predictability which underscore the need to examine the 

four factors set out in DBS are not applicable when cancelling arrears21.  

 

66. Mr. Justice Robertson in P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) stated at par. 27: 

 
[27]  The above passage [par. 98 of DBS] renders it unnecessary to look for 

blameworthy conduct on the part of former spouses in cases where a 
retroactive decrease in support arrears is sought. In particular, there is no 
need to examine the reasons underscoring the Applicant payer’s failure to 
seek a timely variation order or to scrutinize the reasons why the support 
recipient failed to take measures aimed at redressing the payer’s failure to 
make timely support payments. 

 

67. When cancelling unpaid arrears neither party is prejudiced as neither party has to pay or 

repay support and therefore the policy objectives of certainty and predictability are fully 

complied with. This is not the case where a party is seeking a retroactive increase in 

support22. 

 

                                                           
21 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) paras. 25-27 
22 See P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) par. 28 
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68. It is respectfully submitted that if, when cancelling unpaid arrears, the court considers 

blameworthy conduct, it may result in a windfall to the recipient as in the case at bar.  

 

69. It is respectfully submitted that there are only two factors the court should consider when 

faced with a retroactive variation. That is, whether there has been a material change in 

circumstances during the period of retroactivity and would the applicant have been 

granted a reduction in support but for the untimely application.  

 

70. These two factors alone meet the requirements of  a material change in circumstances 

pursuant to section 17 of the Divorce Act and the general principle that child support 

should be paid in accordance with the payor’s income and the CSG.  

71. Blameworthy conduct is not relevant because there is no prejudice to the recipient. 

Reducing or eliminating the arrears of child support to an amount in accordance with the 

payor’s income and the CSG results in the recipient receiving precisely what that party 

was entitled to. 

 

72. To do otherwise would result in a potential windfall to the recipient. A windfall to either 

party is contrary to the basic precepts of family law and support. It is respectfully 

submitted that the Court should avoid a circumstance where a windfall to either party is 

the result of the application of legal principles.  

 
ISSUE 3:   If the DBS factors apply in a retroactive cancellation of unpaid arrears of child 

support, were they applied appropriately in the case at bar? 

 
73. The four factors set out in DBS are as follows:  

 
1. Reasonable excuse why support was not sought earlier; 

2. Conduct of the payor parent; 

3. Circumstances of the child; and 

4. Hardship occasioned by the retroactive award. 
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PART VII – STATUTES, REGULATIONS AND RULES 

 

Divorce Act (R.S., 1985, c. 3 (2nd Supp.), s. 17 1997, c. 1, s. 52007, c. 14, s. 1) 
https://laws-lois.justice.gc.ca/eng/acts/D-3.4/section-17.html 
 
Variation, Rescission or Suspension of Orders 
 
Marginal note: Order for variation, rescission or suspension 
 
17 (1) A court of competent jurisdiction may make an order varying, rescinding or suspending, 
prospectively or retroactively, 
 
(a) a support order or any provision thereof on application by either or both former spouses; or 
 
(b) a custody order or any provision thereof on application by either or both former spouses or 
by any other person. 
 
Marginal note: Application by other person 
 
(2) A person, other than a former spouse, may not make an application under paragraph (1)(b) 
without leave of the court. 
 
Marginal note: Terms and conditions 
 
(3) The court may include in a variation order any provision that under this Act could have been 
included in the order in respect of which the variation order is sought. 
 
Marginal note: Factors for child support order 
 
(4) Before the court makes a variation order in respect of a child support order, the court shall 
satisfy itself that a change of circumstances as provided for in the applicable guidelines has 
occurred since the making of the child support order or the last variation order made in respect of 
that order. 
 
Marginal note: Factors for spousal support order 
 
(4.1) Before the court makes a variation order in respect of a spousal support order, the court 
shall satisfy itself that a change in the condition, means, needs or other circumstances of either 
former spouse has occurred since the making of the spousal support order or the last variation 
order made in respect of that order, and, in making the variation order, the court shall take that 
change into consideration. 
 
Marginal note: Factors for custody order 
 

https://laws-lois.justice.gc.ca/eng/acts/D-3.4/section-17.html
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(5) Before the court makes a variation order in respect of a custody order, the court shall satisfy 
itself that there has been a change in the condition, means, needs or other circumstances of the 
child of the marriage occurring since the making of the custody order or the last variation order 
made in respect of that order, as the case may be, and, in making the variation order, the court 
shall take into consideration only the best interests of the child as determined by reference to that 
change. 
 
Marginal note: Variation order 
 
(5.1) For the purposes of subsection (5), a former spouse’s terminal illness or critical condition 
shall be considered a change of circumstances of the child of the marriage, and the court shall 
make a variation order in respect of access that is in the best interests of the child. 
 
Marginal note: Conduct 
 
(6) In making a variation order, the court shall not take into consideration any conduct that under 
this Act could not have been considered in making the order in respect of which the variation 
order is sought. 
 
Marginal note: Guidelines apply 
 
(6.1) A court making a variation order in respect of a child support order shall do so in 
accordance with the applicable guidelines. 
 
Marginal note: Court may take agreement, etc., into account 
 
(6.2) Notwithstanding subsection (6.1), in making a variation order in respect of a child support 
order, a court may award an amount that is different from the amount that would be determined 
in accordance with the applicable guidelines if the court is satisfied 
 
(a) that special provisions in an order, a judgment or a written agreement respecting the financial 
obligations of the spouses, or the division or transfer of their property, directly or indirectly 
benefit a child, or that special provisions have otherwise been made for the benefit of a child; and 
 
(b) that the application of the applicable guidelines would result in an amount of child support 
that is inequitable given those special provisions. 
 
Marginal note: Reasons 
 
(6.3) Where the court awards, pursuant to subsection (6.2), an amount that is different from the 
amount that would be determined in accordance with the applicable guidelines, the court shall 
record its reasons for having done so. 
Marginal note: Consent orders 
 



21 
 

 
(6.4) Notwithstanding subsection (6.1), a court may award an amount that is different from the 
amount that would be determined in accordance with the applicable guidelines on the consent of 
both spouses if it is satisfied that reasonable arrangements have been made for the support of the 
child to whom the order relates. 
 
Marginal note: Reasonable arrangements 
 
(6.5) For the purposes of subsection (6.4), in determining whether reasonable arrangements have 
been made for the support of a child, the court shall have regard to the applicable guidelines. 
However, the court shall not consider the arrangements to be unreasonable solely because the 
amount of support agreed to is not the same as the amount that would otherwise have been 
determined in accordance with the applicable guidelines. 
 
Marginal note: Objectives of variation order varying spousal support order 
 
(7) A variation order varying a spousal support order should 
 
(a) recognize any economic advantages or disadvantages to the former spouses arising from the 
marriage or its breakdown; 
 
(b) apportion between the former spouses any financial consequences arising from the care of 
any child of the marriage over and above any obligation for the support of any child of the 
marriage; 
 
(c) relieve any economic hardship of the former spouses arising from the breakdown of the 
marriage; and 
 
(d) in so far as practicable, promote the economic self-sufficiency of each former spouse within a 
reasonable period of time. 
 
(8) [Repealed, 1997, c. 1, s. 5] 
 
Marginal note: Maximum contact 
 
(9) In making a variation order varying a custody order, the court shall give effect to the 
principle that a child of the marriage should have as much contact with each former spouse as is 
consistent with the best interests of the child and, for that purpose, where the variation order 
would grant custody of the child to a person who does not currently have custody, the court shall 
take into consideration the willingness of that person to facilitate such contact. 
 
Marginal note: Limitation 
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(10) Notwithstanding subsection (1), where a spousal support order provides for support for a 
definite period or until a specified event occurs, a court may not, on an application instituted 
after the expiration of that period or the occurrence of the event, make a variation order for the 
purpose of resuming that support unless the court is satisfied that 
(a) a variation order is necessary to relieve economic hardship arising from a change described in 
subsection (4.1) that is related to the marriage; and 
 
(b) the changed circumstances, had they existed at the time of the making of the spousal support 
order or the last variation order made in respect of that order, as the case may be, would likely 
have resulted in a different order. 
 
Marginal note: Copy of order 
 
(11) Where a court makes a variation order in respect of a support order or a custody order made 
by another court, it shall send a copy of the variation order, certified by a judge or officer of the 
court, to that other court. 
 
 
 
Child Support Guidelines (SOR/97-563, s. 2 SOR/2000-337, s. 2) 
https://laws-lois.justice.gc.ca/eng/regulations/sor-97-175/page-2.html#h-1004279 
 
Variation of Child Support Orders 
 
Marginal note: Circumstances for variation 
 
14. For the purposes of subsection 17(4) of the Act, any one of the following constitutes a 
change of circumstances that gives rise to the making of a variation order in respect of a child 
support order: 
 
(a) in the case where the amount of child support includes a determination made in accordance 
with the applicable table, any change in circumstances that would result in a different child 
support order or any provision thereof; 
 
(b) in the case where the amount of child support does not include a determination made in 
accordance with a table, any change in the condition, means, needs or other circumstances of 
either spouse or of any child who is entitled to support; and 
 
(c) in the case of an order made before May 1, 1997, the coming into force of section 15.1 of the 
Act, enacted by section 2 of chapter 1 of the Statutes of Canada, (1997). 
 
 
 
 
 

https://laws-lois.justice.gc.ca/eng/regulations/sor-97-175/page-2.html#h-1004279



