
SCC File No. 38808 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

BETWEEN: 

FELICE COLUCCI 

APPELLANT 

(Respondent) 

- and -

LINA COLUCCI 

RESPONDENT 

(Appellant) 

- and -

WEST COAST LEGAL EDUCATION AND ACTION FUND and WOMENS’ LEGAL 

EDUCATION AND ACTION FUND INC., and CANADA WITHOUT POVERTY 

INTERVENERS 

FACTUM OF THE INTERVENER 

 CANADA WITHOUT POVERTY 

(Pursuant to Rules 37 and 42 of the Rules of the Supreme Court of Canada) 

TESHEBAEVA HENDERSON 

170 Laurier Avenue West, Suite 606 

Ottawa, Ontario 

K1P 5V5 

Ceilidh Joan Henderson 

Tel: 613-801-0903 

Fax: 613-801-0539 

Email: henderson@at-law.ca 

-and-

GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, Ontario 

K1P 1C3 

GOWLING WLG (CANADA) LLP 

160 Elgin Street, Suite 2600 

Ottawa, Ontario 

K1P 1C3 

Jeff Beedell 

Tel: 613-786-0171 

Fax: 613-788-3587 

Email: jeff.beedell@gowlingwlg.com 

Ottawa Agent for Counsel for the 

Intervener, Canada Without Poverty 

mailto:henderson@at-law.ca


 

 

 

Shawn Duguay  

 Tel: 613-783-8969 

Fax: 613-788-3587 

Email: shawn.duguay@gowlingwlg.com 

 

Counsel for the Intervener, Canada 

Without Poverty 

 

 

 

ORIGINAL TO: THE REGISTRAR 

  

 

COPIES TO: 

 

 

GORDNER LAW FIRM 

209-380 Pelissier Street 

Windsor, ON  N9A 6W8 

 

Richard M. Gordner 

Tel: (519) 258-0906 

Fax: (519) 258-4192 

Email: gordnerlaw@gmail.com 

  

Counsel for the Appellant, Felice Colucci 

SUPREME LAW GROUP 

900 - 275 Slater Street 

Ottawa, ON   K1P 5H9 

 

Moira Dillon 

Tel: (613) 691-1224 

Fax: (613) 691-1338 

Email: mdillon@supremelawgroup.ca 

 

Ottawa Agent for Counsel for the Appellant, 

Felice Colucci 

 

GOLDHART & ASSOCIATES 

20 Eglinton Street West 

Unit 1305 

Toronto, ON  M4R 1K8 

 

Surinder K. Multani 

Tel: (416) 967-6111 

Fax: (416) 967-2778 

Email: smultani@goldhartlaw.com 

  

Counsel for the Respondent, Lina Colucci  

 

 

 

 

 

 

 

DENTONS CANADA LLP 

99 Bank Street 

Suite 1420 

Ottawa, ON  K1P 1H4 

 

David R. Elliott 

Tel: (613) 783-9699 

Fax: (613) 783-9690 

Email: david.elliott@dentons.com 

  

Agent for Counsel for the Respondent, Lina 

Colucci 

 



 

 

 

POWER LAW / JURISTES POWER 

401 West Georgia Street, Suite 1660  

Vancouver, BC V6B 5A1 

 

Jennifer Klinck  

Joshua Sealy-Harrington 
Tel.: 778-658-0192  

Fax: 778-658-0192  

Email: jklinck@powerlaw.ca 

 

Counsel for the Intervener,  

West Coast Legal Education and Action Fund 

and Womens’ Legal Education and Action 

Fund Inc. 

POWER LAW / JURISTES POWER 

1103 – 130 Albert St.  

Ottawa, ON K1P 5G4 

 

Maxine Vincelette  
Tel.: 613-702-5573  

Fax: 613-702-5573  

Email: mvincelette@powerlaw.ca  

 

Ottawa Agent for the Intervener,  

West Coast Legal Education and Action Fund 

and Womens’ Legal Education and Action 

Fund Inc. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

mailto:jklinck@powerlaw.ca


i 

 

 

TABLE OF CONTENTS 

Page  

PART I & II – OVERVIEW & POSITION ON QUESTION IN ISSUE  1 

PART III - STATEMENT OF ARGUMENT 2 

A. The Disproportionate Impact of the Non-Payment of Child Support on Lone 

Parent Families 

3 

B. The Conduct of the Payor is a Relevant Factor and the Wilful Non-Payment 

of Support Disproportionately Harms Children 

4 

(i) ‘Blameworthy conduct’ is attributed to a payor’s failure to disclose 

their income  
5 

(ii) Compliance with child support enforcement agencies as discretionary 

factor within the ‘conduct of the payor’ 

6 

(iii) Enforcement agencies in Canada and future improvements 

 
7 

C. Parliament’s Recent Amendments to Enforcement Legislation Target Wilful 

Non-Compliance with Child Support Orders 

8 

D. Pursuing Compliance with International Law 9 

(i) Parliament has demonstrated express intent to comply with 

Canada’s international obligation to secure an adequate standard 

of living for children by improving child support recovery through 

Bill C-78 

9 

(ii) The Interpretation of Section 17 of the Divorce Act to Comply 

with Canada’s International Obligations 

 

9 

PART VII – TABLE OF AUTHORITIES 12 



1 

 

 

PART I & II – OVERVIEW & POSITION ON QUESTION IN ISSUE  

1. This appeal concerns whether the factors set out in the Supreme Court of Canada’s decision in 

DBS v SRG (“DBS”)1  are to be applied in circumstances where a party is requesting a 

retroactive variation to reduce child support arrears under section 17 of the Divorce Act.2 

2. Subject to extraordinary circumstances, the following four factors set out by this Court in DBS 

should be applied and adapted to any application to retroactively reduce or rescind  child 

support arrears, namely: (i) whether there was a reasonable excuse as to why a variation in 

support was not sought earlier; (ii) the conduct of the payor parent; (iii) the circumstances of 

the child and; (iv) any hardship occasioned by a retroactive award.3  

3. This guiding framework is necessary to promote consistency among Canadian Courts and to 

ensure that the ‘circumstances of the child’ form a central consideration when a Court 

undertakes an analysis of whether to retroactively reduce or rescind child support arrears.  

4. Since DBS there have been a number of appellate Court decisions from across Canada applying 

these factors in various contexts, some of which overly limit the scope of the DBS factors when 

addressing applications to retroactively vary or rescind child support arrears, and as will be 

expanded upon below, run contrary to the prevailing priority in family law across Canada—

promoting the best interests of children. By way of example, one such narrow interpretation of 

section 17 of the Divorce Act and the DBS factors is outlined by Robertson JA, of the New 

Brunswick Court of Appeal in PMB v MLB (“Brown”)4 whereby the Court held that the only 

two factors to be considered when retroactively rescinding child support arrears are: (i) 

Whether there has been a material change in circumstances since the original order; and, (ii) 

the proper amount of child support that the payor should have paid in accordance with his/her 

income and the Federal Child Support Guidelines (“FCSG”).5  

5. This approach fails to consider the contextual discretionary factors6 relating to the 

circumstances of the child and is thus antithetical to the objectives of the FCSG,7 the priority 

                                                   
1 DBS v SRG, 2006 SCC 37 [“DBS”]. 
2 Divorce Act, RSC 1985, c 3 (2nd Supp) [“Divorce Act”].  
3 DBS, supra note 1 at paras 100-116.  
4 PMB v MLB, 2010 NBCA 5 [“Brown”]. 
5 Federal Child Support Guidelines, SOR/97-175 [FCSG]. 
6 “Discretionary factors” referred to throughout Canada Without Poverty’s intervening factum are 

the social considerations to be included into DBS guiding framework. 
7 FCGS, supra note 5 at s 1.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2311/index.do
https://laws-lois.justice.gc.ca/PDF/D-3.4.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2311/index.do
https://www.canlii.org/en/nb/nbca/doc/2010/2010nbca5/2010nbca5.html
https://laws.justice.gc.ca/eng/regulations/SOR-97-175/index.html
https://laws.justice.gc.ca/eng/regulations/SOR-97-175/page-1.html#h-1004151
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given to the best interests of the child throughout Canada’s family law legislation, the will of 

Parliament as expressed through the forthcoming revisions to the Divorce Act, and Canada’s 

obligations to children pursuant to international law.  

6. Canada Without Poverty (“CWP”) is a registered charity that endeavours to eradicate poverty 

in Canada through the application of international human rights law, public education, and 

strategic litigation. CWP takes no position on the facts of this case.  

PART III - STATEMENT OF ARGUMENT 

7. It is CWP’s position that, in deciding whether to retroactively rescind or reduce child support 

arrears under section 17 of the Divorce Act, the comprehensive framework established by this 

Court in DBS8 best protects children’s welfare and promotes their wellbeing across Canada. 

This Court’s decision in DBS has already been effectively applied by various Courts to 

applications where a payor is seeking a retroactive reduction or rescission of arrears, most 

notably by Justice Chappel in Corcios v Burgos,9 (herein referred to as the “Corcios/DBS” 

analysis), The Corcios/DBS analysis was adopted in its entirety by the Ontario Court of Appeal 

in Gray v Rizzi.10 

8. The test laid out in Brown11 for dealing with the retroactive reduction or rescission of arrears 

becomes problematic without the comprehensive DBS framework, and may lead to 

inconsistency in future decisions. In the Newfoundland case of MW v KT,12 MacDonald J 

applied the test in Brown13 labelling it the “no-fault” approach. In keeping with the decision in 

Brown, the trial judge did not consider the payor’s failure to make a timely application for a 

retroactive variation, nor the recipients’ efforts to prevent the accumulation of arrears.14 The 

spectre of this possible divergence in the case law was clearly articulated by Macdonald J, 

                                                   
8  DBS, supra note 1 at paras 100-116. 
9 Corcios v Burgos, 2011 ONSC 3326 at para 55. 
10 Gray v Rizzi, 2016 ONCA 152. At the appeal level in the case at bar, Colucci v Colucci 2019 

ONCA 561, refer to the Corcios/DBS analysis at para 21. 
11 Brown, supra note 4 at para 49.  
12 MW v KT, 2019 NLSC14 [“MW”]. 
13 Brown, supra note 4 at para 49. 
14 MW, supra note 12,  at para 23. MacDonald J is citing Robertson JA in Brown at para 23. In 

Brown, Robertson JA asserts that it is not necessary for the Court to consider the reasons as to why 

the applicant payor failed to seek a timely variation order at para 27. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2311/index.do
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc3326/2011onsc3326.pdf
https://www.canlii.org/en/on/onca/doc/2016/2016onca152/2016onca152.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca561/2019onca561.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca561/2019onca561.pdf
https://www.canlii.org/en/nb/nbca/doc/2010/2010nbca5/2010nbca5.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc14/2019nlsc14.html
https://www.canlii.org/en/nb/nbca/doc/2010/2010nbca5/2010nbca5.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc14/2019nlsc14.html
https://www.canlii.org/en/nb/nbca/doc/2010/2010nbca5/2010nbca5.html
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stating: “If I had concluded that the New Brunswick Court of Appeal approach is not applicable 

in Newfoundland, I would apply the DBS factors as the Ontario’s Superior Court of Justice did 

in Corcios v Burgos.”15  It is CWP’s submission that through the Corcios/DBS analysis, with 

its inclusion of the DBS factors relating to the “circumstances of the child” and the “conduct 

of the payor parent” that the best interests of children, and in particular children at risk of 

falling into poverty, can be promoted and protected by Courts addressing retroactive support 

issues.  

A. The Disproportionate Impact of the Non-Payment on Lone Parent Families 

9. In DBS, when establishing the factors for awarding retroactive child support, the majority of 

this Court justified the inclusion of the circumstances of the child as a factor based on the 

policy principle that need “…is a relevant consideration in circumstances where a court’s 

discretion [over child support] is being exercised.”16 While these underlying policy 

considerations were raised in the context of retroactive awards of child support, the poverty 

and deprivations experienced by children in lone-parent families renders this factor highly 

relevant to the issue of retroactive reductions/recissions of support arrears that is currently 

before the Court.17 As described in further detail below, the disproportionate rates of child 

poverty among lone-parent families necessitates the inclusion of the circumstances of the child 

as a discretionary factor within applications under section 17 of the Divorce Act. 

10. Children in lone-parent families are disproportionately affected by poverty.18  In 2015, 38.9% 

of children in lone-parent families lived in a low-income household, three and a half times 

higher than children in two-parent families.19 Lone-parent family poverty causes chronically 

desperate circumstances for children.20 As set out in the Department of Justice’s legislative 

background for Bill C-78, discussed below, the appropriate payment of child support is a 

                                                   
15 MW, supra note 12 at para 30.  
16 DBS, supra note 1 at para 112 
17 Colucci v Colucci 2019 ONCA 561 at para 26. 
18 Willick v Willick, [1994] 3 SCR 670 at paras 22, 35. 
19 Statistics Canada, Children Living in Low-Income Households: Census of Population, 2016, in 

Census in Brief, Catalogue No 98-200-X2016012 (Ottawa: Statistics Canada, 13 September 2017) 

at 2.  
20 Valerie Tarasuk & Andy Mitchell, “Household Food Insecurity in Canada: 2017-2018” (2020) 

at 10, online (pdf), PROOF Food Insecurity Policy Research 

https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc14/2019nlsc14.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2311/index.do
https://www.canlii.org/en/on/onca/doc/2019/2019onca561/2019onca561.pdf
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii28/1994canlii28.html
https://www12.statcan.gc.ca/census-recensement/2016/as-sa/98-200-x/2016012/98-200-x2016012-eng.pdf
https://proof.utoronto.ca/wp-content/uploads/2020/03/Household-Food-Insecurity-in-Canada-2017-2018-Full-Reportpdf.pdf
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critical factor in bettering the outcomes for children in lone-parent families.21 CWP submits 

that an application of the DBS/Corcios analysis when a payor is seeking a retroactive reduction 

or recission in child support arrears will improve outcomes for children because Courts will be 

directed to consider the discretionary factor of the non-payment of child support in relation to 

lone-parent family poverty, where it is appropriate to do so.  

B. The Conduct of the Payor is a Relevant Factor and the Wilful Non-Payment of 

Support Disproportionately Harms Children 

11. As established in DBS, the conduct of the payor is a relevant factor when analyzing a 

retroactive child support obligation. CWP submits that this factor is also fundamentally 

important when determining whether to vary or rescind a payor’s support arrears, as it strikes 

to the heart of the best interests of children, and the disproportionate impact of poverty felt by 

children in lone-parent families. There are two primary areas where a payor’s conduct comes 

directly into play in assessing these applications; first, the actual failure to pay support, and; 

second, the wilful non-compliance by payors with their financial disclosure obligations.  

12. Difficulty in obtaining financial disclosure is a barrier to timely and accurate child support 

flowing from the payor parent to the recipient parent. In a survey of 217 family lawyers and 

judges, attending the biennial National Family Law Program conference, 85.3% of Judges and 

57.6% of family lawyers stated that income disclosure in child support cases is often or almost  

always an issue.22  

13. Currently, if the payor does not wilfully produce his or her financial disclosure, the avenue to 

obtain this information for the purposes of varying a child support order is through the 

provincial court system. Maintenance Enforcement Programs (herein referred to as “MEPs” or 

“enforcement agencies”) are only able to administer child support orders made by a Court.  

Parliament has made efforts to ease the process of obtaining a payor’s income through recent 

amendments to the Divorce Act, Family Orders and Agreements Enforcement Assistance Act  

                                                   
21Canada, Department of Justice, Legislative Background: An Act to amend the Divorce Act, the 

Family Orders and Agreements Enforcement Assistance Act and the Garnishment, Attachment and 

Pension Diversion Act and to make consequential amendments to another Act (Bill C-78 in the 

42nd Parliament), (Ottawa: Department of Justice, June 2019) <https://www.justice.gc.ca/eng/rp-

pr/fl-lf/famil/c78/03.html> [Legislative Background]. 
22 Canada, Department of Justice Canada, The Practice of Family Law in Canada: Results from a 

Survey of Participants at the 2016 National Family Law Program (2016), by the Canadian 

Research Institute for Law and the Family at 41. 

https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/c78/03.html
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/c78/03.html
http://www.crilf.ca/Documents/RSD_2016_NFLP_Survey_of_Family_Court_EN.PDF
http://www.crilf.ca/Documents/RSD_2016_NFLP_Survey_of_Family_Court_EN.PDF
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(“FOAEAA”) and Garnishment Attachment and Pension Diversion Act (“GAPDA”) (Together 

“Bill C-78”). The recent amendments comprise the Government Bill C-78 and come into force 

on March 1, 2021.23  

(i) ‘Blameworthy conduct’ in a payor’s failure to disclose their income  

14. In further defining the second DBS factor, ‘conduct of the payor’, Bastarache J offers an 

explanation of ‘blameworthy conduct’ wherein the actions of the payor parent favour their own 

interests over those of their children.24 Subsequent case law evolves to attribute a payor 

parent’s failure to disclose their income to ‘blameworthy conduct’. These discussions 

predominantly occur where the payor parent’s income has increased subsequent to the initial 

child support order. Provincial Courts and Appellate Courts applying the DBS framework tend 

to weigh in favour of a retroactive child support award in scenarios where a payor wilfully 

failed to produce evidence of their income.25 It is CWP’s submission that this should operate 

in the same fashion when addressing with an application to reduce or rescind child support 

arrears. A payor’s failure to provide fulsome income disclosure as required by the FCSG is a 

discretionary factor to be considered under this Court’s DBS analysis of the ‘conduct of the 

payor’, and one which should be appropriately applied to applications for a retroactive 

reduction or rescission of arrears.  

15. JA Pentelechuk writing for the Alberta Court of Appeal in Brear v Brear26 stated that a finding 

of ‘blameworthy conduct’ “is sufficient to retain or trigger the court’s jurisdiction to vary a 

retroactive child support application.”27 

16. In Brown, the New Brunswick Court of Appeal’s sole mention of income disclosure is a 

statement affirming the obligation: “Of course, a payer who wants to reduce support arrears 

because of an income decline must be prepared to make full and complete disclosure.”28 An 

                                                   
23 Bill C-78 was supposed to come into force July 1, 2020. The Department of Justice released a 

statement explaining that the Covid-19 Pandemic caused the delay. 

24 DBS supra note 1 at para 106.  

25 JPE Boyd, “A Miscellany of Recent, Frequently Cited Appellate Child Support Decisions”, 

Canadian Research Institute for Law and the Family. Presented at the Family Law 25 Conference, 

Calgary & Edmonton, AB (February 2016) [Boyd, “Frequently Cited Appellate Child Support 

Decisions”]. 
26 Brear v Brear, 2019 ABCA 419 
27 Ibid at para 76. 

28 Brown, supra note 4 at para 20.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2311/index.do
https://prism.ucalgary.ca/handle/1880/107573
https://www.canlii.org/en/ab/abca/doc/2019/2019abca419/2019abca419.html
https://www.canlii.org/en/nb/nbca/doc/2010/2010nbca5/2010nbca5.html
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abundance of caselaw29 and the results from the abovementioned 2016 survey distributed by 

the Department of Justice,30 demonstrate that payors often do not make full and complete 

disclosure. The limiting test in Brown offers no guidance to the Court to account for this reality, 

or its appropriate application when dealing with retroactive reductions or recissions of awards. 

(ii) Compliance with child support enforcement agencies as discretionary factor 

within the ‘conduct of the payor’ 

17. MEPs protect child support orders by administering them. The DBS factors, should protect 

child support orders too by incentivising payors to be forthcoming in communications with 

enforcement agencies through the lens of their conduct. A child support payor’s cooperation 

or lack of cooperation with enforcement agencies should be considered when looking at the 

DBS factor of ‘conduct of the payor’.   

18. In Corcios, relying on the 2001 Ontario Court of Appeal case DiFrancesco v. Couto,31 J 

Chappel brings this discretionary factor of cooperation with enforcement agencies into the 

forefront of the retroactive variation analysis.32 In DiFrancesco the Court of Appeal was called 

upon to determine the applicable principles in a situation where the child support payor 

established a change in circumstances during the time period when the arrears had accrued, 

and was thus unable to pay the required child support payments. The Court directed its attention 

towards the payor’s conduct in terms of his failing to make voluntary payments, failure to give 

notice of his income sources to the Family Responsibility Office,33 and failure to notify the 

enforcement agency of his resumption of employment.34  

19. In weighing these factors, the Court of Appeal in DiFrancesco declined to rescind the arrears 

despite upholding the trial judge’s finding that Mr. Couto no longer “had the capacity to 

generate sufficient income to pay the original support order” as “Mr. Couto's apparent failure 

to make any voluntary efforts at compliance is a factor that militates against even partial 

rescission of arrears at this time. Wilful non-compliance with the terms of a support order 

                                                   
29 Boyd, “Frequently Cited Appellate Child Support Decisions”, supra note 25.  
30 Practice of Family Law in Canada Survey, supra note 29. 
31 DiFrancesco v Couto, 2001 CanLII 8613 (ON CA), CarswellOnt 3858 (Ont CA) [DiFrancesco]. 
32 Corcios, supra note 9 at para 55. 
33 The Family Responsibility Office the Ontario specific provincial child support enforcement 

agency.  

34 Corcios, supra note 9 at para 44, citing the Ontario Court of Appeal in DiFrancesco, supra note 

31, at para 25.  

https://prism.ucalgary.ca/handle/1880/107573
http://www.crilf.ca/Documents/RSD_2016_NFLP_Survey_of_Family_Court_EN.PDF
https://www.canlii.org/en/on/onca/doc/2001/2001canlii8613/2001canlii8613.html
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc3326/2011onsc3326.html
https://www.mcss.gov.on.ca/en/MCSS/programs/familyResponsibility/index.aspx
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc3326/2011onsc3326.html
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should not be condoned or rewarded by the court.”35 By restricting the application of the full 

suite of DBS factors when dealing with requests to retroactively vary or rescind arrears, the 

contextual scope of these issues will narrow, hindering the type of fulsome analysis 

demonstrated in DiFrancesco. 

(iii) Enforcement agencies in Canada and future improvements 

20. Enforcement Agencies play a crucial role in getting child support into the bank accounts of 

recipients; 55% of all written arrangements on child support and 76% of judge-ordered 

arrangements were registered with a MEP in Canada.36  However, MEPs are limited in the 

enforcement steps that they are able to take, and non-payment and other problems persist. 

Although maintenance enforcement programs are currently able to enforce child support 

awards by way of garnishing wages, garnishing bank accounts, and restricting drivers licenses 

and passports, there are still numerous instances where payor’s are able to avoid their support 

obligations, and it is children that bear the burden of this non-payment. 

21. Member of Parliament, Arif Virani, explained to the House of Commons during the second 

reading of Bill C-78: “60% of all those registered in maintenance enforcement agreements are 

in default, and the default is in excess of $1 billion.”37 The legislative amendments of Bill C-

78 aim to simplify the process for the recalculation and enforcement of child support, and 

reduce associated costs in multiple ways. Firstly, there is the immediate impact on the 

‘circumstances of the child’ in the lone-parent households not benefiting from regular and 

fulsome child support. Secondly, there is the social cost on an aggregate level of the resources 

employed by enforcement agencies. Subsequent enforcement activities such as garnishing 

payors’ wages and interceptions of federally designated money like employment insurance and 

tax returns work to get the child support recipient financial relief owed.38 Enforcement or 

tracing activities were taken against about one-half (51%) of payors in all cases administered 

                                                   
35 DiFrancesco, supra note 31, at para 25. 
36 Statistics Canada, Spotlight on Canadians: Results from the General Social Survey—Parenting 

and Child Support After Separation or Divorce, by Marie Sinha, vol 1, Catalogue No 89-652-X 

(Ottawa: Statistics Canada, February 2014). 
37 Canada, Parliament, House of Commons Debates, 42nd Parl., 1st Sess. Vol. 148, No. 332 

(October 4, 2018), at 1100 [Arif Virani] 
38 Family Orders and Agreements Enforcement Assistance Act, (RSC, 1985, c 4 (2nd Supp)) 

[FOAEAA].  

https://www.canlii.org/en/on/onca/doc/2001/2001canlii8613/2001canlii8613.html
https://www150.statcan.gc.ca/n1/en/pub/89-652-x/89-652-x2014001-eng.pdf?st=qIk3SgdN
https://www150.statcan.gc.ca/n1/en/pub/89-652-x/89-652-x2014001-eng.pdf?st=qIk3SgdN
https://www.ourcommons.ca/Content/House/421/Debates/332/HAN332-E.PDF
https://laws-lois.justice.gc.ca/PDF/F-1.4.pdf
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by the reporting provinces and territories.39 Parliament has recognized that this expenditure of 

resources is costly to Canadian society.40 It is CWP’s position that in assessing retroactive 

reductions and rescissions of arrears, considering the payor’s willingness to provide income 

disclosure and payor’s level of compliance with enforcement agencies, within the application 

of the of the DBS/Corcios analysis, serves to incentivize the payor’s accountability for their 

child support payments and is a disincentive for ‘blameworthy conduct’.  

C. Parliament’s Recent Amendments to Enforcement Legislation Target Wilful 

Non-Compliance with Child Support Orders 

22. Alleviating child poverty by targeting wilful non-compliers was at the forefront of Parliament’s 

agenda in recent amendments to the Divorce Act, FOAEAA and GAPDA. In particular the 

changes to the  FOAEAA41 are going to allow the federal government to release an individual’s 

income information, including information from tax returns, to a court when a support order 

de novo or a variation order are sought, not only as an enforcement measure when an order has 

been obtained.42 The 2019 amendments create the legislative authority for the establishment 

of provincial child support services to establish child support amounts administratively under 

the Divorce Act, 43 providing better operational efficiency in calculating, varying, and 

enforcing child support44 and substantiating federal poverty reduction efforts by helping 

families obtain fair and accurate family support. In the second reading of Bill C-78 before the 

Senate, the Hon. Pierre J. Dalphond advocated for the changes: 

In Alberta, for example, 30 per cent of the morning family chambers docket at the 

Court of Queen’s Bench is related to income disclosure issues. These situations 

overburden both the family justice system and the families. Bill C-78 proposes a 

simple measure to lessen that burden with administrative communication of 

information on an automatic basis.45 

Parliament is promoting child support compliance through the 2019 legislative amendments 

with the objective of decreasing child poverty, and CWP submits that the test for determining 

                                                   
39 Statistics Canada, Juristat, Payment patterns of child and spousal support, by Mary Bess Kelly 

(Ottawa: Statistics Canada, April 2013). 
40 Legislative Background, supra note 21. 
41 FOAEAA, supra note 38, s 7-17; See: amendments not yet in force. 
42 JPE Boyd, “A Brief Overview of Bill C-78, An Act to Amend the Divorce Act and Related 

Legislation” (June 2018) Canadian Research Institute for Law and the Family.  

43 Divorce Act supra note 2, s 25.1(1); See amendments not yet in force. 
44 Legislative Background, supra note 21. 
45 Canada, Parliament, House of Commons Debates, 42nd Parl., 1st Sess., Vol. 150, No. 267 (26 

February 2019) [Hon. Dalphond]. 

https://www150.statcan.gc.ca/n1/pub/85-002-x/2013001/article/11780-eng.pdf
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/c78/03.html
https://laws-lois.justice.gc.ca/eng/acts/F-1.4/nifnev.html#docCont
http://www.crilf.ca/Documents/Bill_C78_Overview_Part_I_-_Jun_2018.pdf
http://www.crilf.ca/Documents/Bill_C78_Overview_Part_I_-_Jun_2018.pdf
https://laws-lois.justice.gc.ca/eng/acts/d-3.4/nifnev.html
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/c78/03.html
https://sencanada.ca/en/content/sen/chamber/421/debates/267db_2019-02-26-e?language=e#33
https://sencanada.ca/en/content/sen/chamber/421/debates/267db_2019-02-26-e?language=e#33
https://sencanada.ca/en/content/sen/chamber/421/debates/267db_2019-02-26-e?language=e#33
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whether to retroactively reduce or rescind arrears should be broad enough to capture this 

intention through the lens of a payor’s conduct.  

D. Pursuing compliance with International Law 

(i) Parliament’s Intent through Bill C-78 

23. The legislative amendments introduced by Bill C-78 bring Canada closer to compliance with 

two international family law conventions: the Convention on the International Recovery of 

Child Support and Other Forms of Family Maintenance, and the Convention on Jurisdiction, 

Applicable Law, Recognition, Enforcement and CO-operation in Respect of Parental 

Responsibility and Measures for the Protection of Children.46 The Honourable Pierre J. 

Dalphond explained Parliament’s intention with respect to Bill C-78 and bringing Canada into 

compliance with the 2007 Hague Convention, stating:: “Although Canada has signed these 

conventions, it is not yet a party to either. Aligning federal family laws to conform with the 

conventions is an essential step towards Canada becoming a party...”47  

24. The intention behind the 2019 amendments to the FOEAA is for child support variation 

applications to be timelier. Should the legislative amendment effect a trend in child support 

payments being adjusted commensurate with the payor’s income, then the limiting “no-fault” 

test in Brown is less useful and compelling. 

(ii) Section 17 of the Divorce Act and Canada’s International Obligations 

25. The legal framework applied to interpretating Section 17 of the Divorce Act presumes 

compliance with international treaties and favours the application of the comprehensive DBS 

factors.48  The “no-fault” Brown test to retroactively vary or rescind child support arrears runs 

counter to Canada’s international obligations by not effectively considering children’s rights, 

interests and wellbeing, as protected by Article 3 of the United Nations Convention on the 

Rights of the Child (UNCRC).49  

26. The 2007 Hague Convention imposes a duty upon state parties to establish the administrative 

systems necessary to facilitate compliance with Article 27 of the UNCRC.50 The International 

                                                   
46 Ibid. 
47 Ibid. 
48 R. v Hape, 2007 SCC 26 at para 53 [Hape]. 
49 Convention on the Rights of the Child, 20 November 1989, 1577 UNTS 3 (entered into force 2 

September 1990, ratification by Canada 13 December 1991), art 3. 
50 Ibid art 27 (2-4); Alegría Borrás & Jennifer Degeling, "Convention of 23 November 2007 on 

the International Recovery of Child Support and Other Forms of Family Maintenance", 

Explanatory Report, (2013), The Permanent Bureau of the Hague Conference on Private 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2364/index.do
https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf
https://assets.hcch.net/docs/09cfaa7e-30c4-4262-84d3-daf9af6c2a84.pdf
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Covenant on Economic, Social and Cultural Rights (ICESCR) obliges Canada to recognize the 

rights of individuals, including children, to an adequate standard of living.51 Article 10 requires 

that Canada recognize “[that] the widest possible protection and assistance should be accorded 

to the family, which is the natural and fundamental group unit of society, particularly for its 

establishment and while it is responsible for the care…of dependent children.”52 

27. Neither the UNCRC nor the ICESCR have been implemented by statute, thus they do not form 

part of domestic law.53Nevertheless, this Court has considered both treaties to be interpretive 

aids for judicial review, domestic statute, and the Charter of Rights and Freedoms.54 Further, 

“[it] is a well-established principle of statutory interpretation that legislation will be presumed 

to conform to international law.”55 Consistent with Parliament’s express intent for the 

implementation of Bill C-78 to bring Canada closer to compliance with international human 

rights obligations, CWP submits so to should this Court’s interpretation of Section 17 of the 

Divorce Act in retroactive reduction and recission of child support cases in order to fulfill 

Canada’s commitment to the UNCRC and the ICESCR. 

28. Ultimately, cases of retroactive reduction and recission of child support arrears cannot be 

overly limited to ignore relevant discretionary social factors that relate to the circumstances of 

the child and the conduct of the payor. The DBS/Corcios analysis provides a guiding 

framework with sufficient breadth to accommodate subsequent matters with varying factual 

scenarios, and in doing so, help to promote the positive outcomes of children in Canada that 

are most at risk of living in poverty.  

 

 

                                                   

International Law at 65; Hague Convention on the International Recovery of Child Support and 

Other Forms of Family Maintenance, 23 November 2007, Hague Private Conference on 

International Law,  (entered into force 1 January 2013, Final Act of the Twenty-First Session, 

signed by Canada 23 May 2017), preamble. 
51 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 

993 UNTS 3 (entered into force 3 January 1976, ratification by Canada May 1976), art 11. 
52 Ibid art 10(1). 
53 Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para 69. 
54 Ibid at para 71; Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 

at para 60; Canadian Foundation for Children, Youth and the Law v Canada (Attorney General)  

[2004] 1 SCR 76 at paras 31-32. 
55 Hape, supra note 48. 

https://assets.hcch.net/docs/14e71887-0090-47a3-9c49-d438eb601b47.pdf
https://assets.hcch.net/docs/14e71887-0090-47a3-9c49-d438eb601b47.pdf
https://www.ohchr.org/Documents/ProfessionalInterest/cescr.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1717/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/205/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2115/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2364/index.do
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