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PART I: OVERVIEW AND STATEMENT OF FACTS 

 
1. This appeal involves the proper interpretation and application of section 17(1)(a) of the 

Divorce Act, 1985 and whether the Supreme Court of Canada decision in DBS 1 is 

applicable in circumstances where a party is requesting a retroactive variation to cancel 

child support arrears. 

 
2. On November 17, 2016, the Appellant commenced a Motion to Change to retroactively 

discharge outstanding child support arrears which had accumulated in the approximate 

amount of $170,000 pursuant to Mr. Justice McMahon’s Order dated May 13, 1996. 

 
3. The trial judge retroactively reduced those arrears to $41,642 and fixed the payment of 

the arrears at $425 per month 2. This order was made in accordance with the Applicant’s 

reduced income over the course of the order and section 14(3) of the Child Support 

Guidelines (CSG) which came into force on May 1, 1997. The trial judge imputed income 

to the Appellant where appropriate.  

 
4. The Court of Appeal for Ontario overturned the trial judge’s decision holding that the 

four factors and the presumptive three-year rule regarding retroactive increases in child 

support as articulated by this court in DBS apply equally to a retroactive variation to 

                                                 
1 See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 
2 The trial judge also ordered that the Appellant pay to the Respondent €15,000 upon the 

Appellant receiving the funds. 
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cancel child support arrears 3. 

5. The four factors and the three-year rule as described in DBS have not been universally 

followed by the other provinces. 

 
6. Section 17(1)(a) of the Divorce Act, 1985 is discretionary and it is unclear what factors 

the court should consider when exercising its discretion in cancelling child support 

arrears.  

 
7. It is the Appellant’s position that only the following two factors are relevant in 

discharging child support arrears.  

i. Whether there has been a material change in circumstances since the 
original order, and  

ii. What is the proper amount of child support that the payor should have 
paid in accordance with his income and the CSG? 

 
 

8. It is also the Appellant’s position that the three-year rule as described in DBS does not 

apply to the cancellation of support arrears.  

 
Synopsis of Evidence 

 
9. The parties were married on October 1, 1983, separated on February 23, 1994 and 

divorced on June 14, 1996. 

 
See para. 5 of the Appellant’s Change Information Form at Vol. II, Tab 2(B) 
of the Appellant’s Record. 

 
 
 
                                                 
3 See paras. 26, 27 of Colucci v. Colucci, 2019 ONCA 561. 
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10. There are two children, Sandra Maria Colucci, age 30 and Nadia Lena Colucci, age 29. 

Both children reside in Hamilton, Ontario and are no longer dependents. 

 
See para. 6 of the Appellant’s Change Information Form at Vol. II, Tab 2(B) 
of the Appellant’s Record. 
 
 

11. Pursuant to the Divorce Judgement dated May 13, 1996, the Appellant was ordered to 

pay child support in the amount of $115 per week per child or $997 per month so long as 

the children remained “children of the marriage” as defined by the Divorce Act. 

 
See para. 7 of the Appellant’s Change Information Form at Vol. II, Tab 2(B) 
of the Appellant’s Record. 
 

 
12. As the order predated the coming into force of the CSG, child support was included in the 

Appellant’s income for tax purposes and deducted from the Respondent’s income for tax 

purposes. The amount of child support was therefore an inflated pretax amount. The 

Order also provided that the child support payments were increased annually by the 

change in the Consumer Price Index. 

 
See paras. 4 and 5 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, 
Tab 3(A) of the Appellant’s Record. 
See para. 5 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
See paras. 7 and 9 of the Appellant’s Change Information Form at Vol. II, 
Tab 2(B) of the Appellant’s Record. 
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13. The Appellant’s historic income is set out in his notices of assessment as follows: 

 
1. 1997 - $38,785 (comprising of earnings, EI benefits and WSIB) 
2. 1998 - $20,255 (comprising of earnings, EI benefits and WSIB) 
3. 1999 - $4,979 (comprising of EI benefits and WSIB) 
4. 2000 - $1,467 (comprising of WSIB) 

 
See Exhibit “A” attached to the Appellant’s Change Information Form at 
Vol. II, Tab 2(B) of the Appellant’s Record. 

 
 

14. In 1998, the Appellant’s income was only $20,255 and as a result of that reduction in his 

income, the Appellant through counsel notified the Respondent that he was requesting a 

reduction in child support. The Respondent would not agree to any reduction. The 

Appellant did not have sufficient funds at that time to commence a Motion to Change. 

 
See para. 7 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 

 
 

15. In 1998, despite only earning $20,255.00 the Appellant paid child support in the amount 

of $11,810.00 that year. 

   
See paras. 7 and 8 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, 
Tab 3(D) of the Appellant’s Record. 
 
 

16. In 1999 despite only earning $4,976.00 the Appellant paid child support in the amount of 

$4,958.00. 

 
See para. 9 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
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17. In 2000 despite earning only $1,467.00 the Appellant paid child support in the amount of 

$869.00. 

 
See para. 10 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
 
 

18. In the spring of 2000 as a result of shortage of work, the Appellant moved to the United 

States where he worked until 2005 earning approximately $25,000 USD per year. He was 

unable to produce any income tax returns while he worked in the United States as the 

Internal Revenue Service advised him that he would have to attend personally in order to 

obtain those returns. The Family Responsibility Office had already suspended his 

Canadian passport and therefore if he left the country, he might be denied re-entry. In any 

event, it was unknown whether any of those historic tax returns were available. 

 
See para. 16 of the Appellant’s Change Information Form at Vol. II, Tab 
2(B) of the Appellant’s Record. 
See paras. 7 and 10 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, 
Tab 3(A) of the Appellant’s Record. 
See paras. 11 and 12 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. 
II, Tab 3(D) of the Appellant’s Record. 

 
 

19. An authorization and direction directed to the Internal Revenue Service was provided to 

the Respondent to confirm that the returns were unavailable.   

 
See para. 10 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(A) of the Appellant’s Record. 
See para. 12 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
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20. In 2005, as a result of his mother’s illness the Appellant returned to Italy and cared for 

her until her death in 2008. During that time, he found sporadic work in Italy working for 

cash earning between €3,000 and €4,000 per year. In 2007 he obtained employment and 

earned €19,000 that year. As the Appellant worked for cash, he did not file any income 

tax returns. To confirm there was no tax information available, the Appellant provided 

the Respondent with a release of information. 

 
See para. 16 of the Appellant’s Change Information Form at Vol. II, Tab 
2(B) of the Appellant’s Record. 
See paras. 7 and 10 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, 
Tab 3(A) of the Appellant’s Record. 
See paras. 13 and 14 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. 
II, Tab 3(D) of the Appellant’s Record. 
 

 
21. In 2012, the Respondent notified the Family Responsibility Office that both children, 

Sandra and Nadia were no longer children of the marriage as they both completed their 

post-secondary school education and were employed full-time. The child, Sandra is 

married and has a child. Therefore, no arrears of support accumulated after 2012. 

Although the Respondent alleges that the children incurred debt related to their post-

secondary school expenses, no particulars were ever provided.  

 
See para. 24(6) and (7), of the Respondent’s Response to Motion to Change at 
Vol II, Tab 2(C) of the Appellant’s Record. 
See para. 16(g) of the Appellant’s Change Information Form at Vol. II, Tab 
2(B) of the Appellant’s Record. 
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22. The Appellant is a general unskilled labourer. He returned to Canada in February 2016 

and found employment at minimum wage as a manual labourer packing tomatoes at a 

greenhouse in Chatham, Ontario. He is 64 years of age (born April 22, 1956), has grade 8 

education and an injury to his left wrist which occurred in 1983 and for which he receives 

WSIB benefits. On August 25, 2018 he reinjured his wrist and was put on light duty.  He 

cannot use his left hand at his job.  He does not have a vehicle and has to either walk to 

work or find a ride. 

 
See Exhibit “A” and para. 16 of the Appellant’s Change Information Form 
at Vol. II Tab 2(B) of the Appellant’s Record. 
See para. 18 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(A) of the Appellant’s Record. 
See para. 20 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
See pg. 61, question 221 to 241, pg. 65, question 242 to 254, pg. 79, question 
276 to 293 and pg. 74, question 270 to 273 of the Transcript of the Appellant - 
Questioning held on September 24, 2018 at Vol III, Tab 3(G) of the 
Appellant’s Record. 

 
 

23. In 2016 according to the Appellant’s Notice of Assessment he earned $24,369. 

 
See para. 18 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(C) of the Appellant’s Record. 

 
 

24. In 2017, according to the Appellant’s Notice of Assessment he earned $29,086.79. He 

currently earns $14 per hour.  

 
See para. 19 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(A) of the Appellant’s Record. 
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25. According to the statement of arrears from the Family Responsibility Office, as of 

September 10, 2018 the child support arrears were in the amount of $173,271.33 4. 

 
See Schedule of Arrears attached to the Respondent’s Affidavit sworn July 
23, 2018 at Vol. III Tab 3(H) of the Appellant’s Record. 

 
 

26. The Appellant provided all financial disclosure that was available to him. He provided:  

1. His Notices of Assessment for 1997-2000 while he lived in Canada. 

2. His Income Tax Returns from the United States were not available, he estimated 
his income at that time was $25,000 USD from 2005 to 2007. 

3. As he worked for cash from 2007 to 2015 there were no income tax returns 
available from Italy. 

4. No financial statement was provided at the commencement of the Motion to 
Change because, the Family Law Rules do not require a party to file a financial 
statement where there is no request for ongoing support 5.  

5. The only document relating to his mother’s estate was provided on January 12, 
2018 upon request of the Respondent. It was not provided earlier because the 
Motion to Change had been dismissed for lack of jurisdiction and was not 
reinstated until the Ontario Court of Appeal’s decision of November 22, 2017. 

 
See Exhibit “A” and para. 16 of the Appellant’s Change Information Form 
at Vol. II Tab 2(B) of the Appellant’s Record. 
See paras. 7 and 10 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, 
Tab 3(A) of the Appellant’s Record. 
See paras. 11, 12 and 13 of the Appellant’s Affidavit sworn July 24, 2018 at 
Vol. II, Tab 3(D) of the Appellant’s Record. 

 
 
 
 

                                                 
4 This is based on the original pre-guideline Order without any variation based on the 

Respondent’s subsequent income or the coming into force of the CSG. 
5 See Rule 13(1) of the Family Law Rules (O. Reg. 114/99, as, am.) 
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27. The Appellant earns minimum wage at $14.00 per hour and his gross earnings up to 

August 9, 2018 was $15,034.70. He is employed 5 days a week from 7:00 a.m. to 5:00 

p.m.  The Respondent deposes that his employer advised him that at age 65 his 

employment will be terminated. 

 
See para. 20 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(A) of the Appellant’s Record. 
See pg. 22, line 83, Exhibit 1 of the Transcript of the Appellant – Questioning 
held on September 24, 2018 at Vol. III, Tab 3(G) of the Appellant’s Record 
(Exhibit 1 – paystub for pay period ending September 8, 2018 [incorrectly 
described as August 9, 2018] at Vol. III, Tab 3(I) of the Appellant’s Record). 
See pg. 8-9, questions 17 to 19 of the Transcript of the Appellant – 
Questioning held on September 24, 2018 at Vol. III, Tab 3(G) of the 
Appellant’s Record. 
See pg. 15-17, questions 53 to 67 of the Transcript of the Appellant – 
Questioning held on September 24, 2018 at Vol. III, Tab 3(G) of the 
Appellant’s Record. 

 
 
 

28. The Family Responsibility Office garnished 50% of the Appellant’s wages, 50% of his 

WSIB payments (total WSIB $137.16 per month) and 100% of all benefits he received 

from the government was directed to the FRO. A request was made to the Family 

Responsibility Office to fix a reasonable monthly payment on the arrears. The Family 

Responsibility Office advised that they would agree to a monthly payment if the 

Appellant made an initial lump sum payment of $100,000. 

 
See para. 18 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
See paras. 3 and 4 of the Affidavit of Cassandra Berry sworn July 13, 2018 at 
Vol. II, Tab 3(B) of the Appellant’s Record. 
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29. As of July 5, 2018 (prior to his wages being garnished at 50%) the Appellant had 

$1,900.00 in savings and no bank accounts in the United States or Italy. He also deposed 

in his Affidavit sworn October 4, 2018 that he would receive an additional €15,000.00 on 

August 31, 2019 from the sale of his mother’s apartment. He cannot afford to pay for 

even the bare necessities if his wages continued to be garnished at 50%.   

 
See para. 22 of the Appellant’s Affidavit sworn July 5, 2018 at Vol. II, Tab 
3(A) of the Appellant’s Record. 
See the Appellant’s Financial Statement sworn July 5, 2018 at Vol. II, Tab 
3(C) of the Appellant’s Record. 
See para. 20 of the Appellant’s Affidavit sworn July 24, 2018 at Vol. II, Tab 
3(D) of the Appellant’s Record. 
See paras. 2-4 of the Appellant’s Affidavit sworn October 4, 2018 at Vol. III, 
Tab 3(F) of the Appellant’s Record.  
See pg. 22, line 83, Exhibit 1 of the Transcript of the Appellant – Questioning 
held on September 24, 2018 at Vol. III, Tab 3(G) of the Appellant’s Record 
(Exhibit 1 – paystub for pay period ending September 8, 2018 [incorrectly 
described as August 9, 2018] at Vol. III, Tab 3(I) of the Appellant’s Record). 
See the Appellant’s Financial Statement sworn September 27, 2018 at Vol. 
III, Tab 3(E) of the Appellant’s Record. 
 

 
 

30. At the hearing of the Application on November 5, 2018, Mr. Justice Hockin imputed 

income to the Appellant in accordance with section 19(1)(a) of the CSG and the 

jurisprudence interpreting that section. He then fixed the arrears at $41,642, and ordered 

the Appellant to pay €15,000 when he received the funds from the sale of his mother’s 

home and monthly payments of $425 commencing forthwith. 

 
See the Honourable Justice P.B. Hockin’s reasons for decision at Vol. I, Tab 
1(B) of the Appellant’s Record. 
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31. According to the Appellant’s Notice of Assessment, in 1997 he earned $38,785. The CSG 

came into force on April 30, 1997. Assuming his income remained at $38,785 per year, 

up to October 31, 2012 (the date support terminated for the children) and after applying 

the CSG from 1997 to October 31, 2012 and deducting the payments made from October 

31, 2012 to October 31, 2018, the Appellant would owe $61,777 6.  

 
 

PART II: STATEMENT OF ISSUES 

32. This Appeal raises the following issues: 

ISSUE 1: What factors should the Court consider when exercising its discretion to 
discharge child support arrears pursuant to 17(1)(a) of the Divorce Act, 1985? 

ISSUE 2: Should the factors set out in DBS apply when the Court is exercising its 
discretion to discharge child support arrears pursuant to 17(1)(a) of the 
Divorce Act, 1985? 

ISSUE 3: If the factors in DBS do apply, were they applied appropriately in the case at 
bar? 

ISSUE 4: Does the presumptive three-year rule set out in DBS apply when the Court is 
exercising its discretion to discharge child support arrears pursuant to 
17(1)(a) of the Divorce Act, 1985? 

ISSUE 5: By permitting a cancellation of outstanding arrears, is the Court providing an 
incentive to payors to be delinquent in their support payments? 

 

 

 
 
 
 

                                                 
6 See Child Support Calculation attached to this Factum as Schedule I.   
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PART III: STATEMENT OF ARGUMENT 

ISSUE 1: What factors should the Court consider when exercising its discretion to 
discharge child support arrears pursuant to 17(1)(a) of the Divorce Act, 1985? 

 
33. It is respectfully submitted that the policy considerations regarding retroactive variations 

are as follows: 
 

1. The child receives the proper amount of support based on the payor’s income and 
the CSG; and 

2. Certainty of child support payments; and 
3. Predictability of child support payments. 

 
See para. 74 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 

 

34. It is respectfully submitted however, that the primary policy is to ensure that children 

receive the proper amount of support based on the payor’s income and the CSG. 

35. As Mme. Justice Abella stated at paragraphs 167 in DBS:  

[167] Fairness is the Holy Grail in family law. Certainty and predictability of 
child support amounts do not justify a retreat from the primacy of a child’s right 
to a fair amount of support. To the extent that certainty is engaged, it should be 
the children’s certainty that the support they are entitled to will not be wrongly 
withheld.  

 
See para. 167 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 

 
 

36. The policy considerations of certainty and predictability should not undermine the 

primary principle of a child’s right to a fair amount of support.   
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37. The underlying foundation for the policy considerations of certainty and predictability is 

prejudice and/or unfairness to the parties and would generally arise in two situations. 

 
38.  The first situation, is the case where a recipient is requesting a retroactive increase in 

support. In this case, there may be prejudice to the payor because his payment was certain 

and predictable and it may be unfair to increase the support payment in circumstances 

where he would be left with an unreasonable financial burden in the future.  

 
39. The second situation would arise in the circumstances where a payor applies to 

retroactively decrease support where he has overpaid support. In this case, there may be 

prejudice to the recipient as the recipient may now be obliged to repay child support in 

circumstances where that party was relying on a certain and predictable payment. The 

repayment of funds may leave the recipient with an unreasonable financial burden in 

circumstances where the funds received have already been spent providing for the 

children.  

 
40. In both of the above scenarios, a party is requesting the immediate payment or re-

payment of money with respect to a past obligation that was, at the time, thought to be 

certain and predictable. A request for a cancellation of arrears however, seeks an order 

reducing the amount owing with respect to a debt that was never paid.  

 
See paras. 92 and 93 of Dring v. Gheyle, 2018 BCCA 435 (CanLII). 
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41. The principles of certainty and predictability are important considerations. In the 

circumstances set out above, a party may have to pay or repay funds to the other party. 

However, these principles do not apply where a payor is requesting cancellation of 

arrears because the money has not been paid and is still owing. Therefore, there is no 

prejudice to either party.  

 
See para. 28 of P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII). 
 

 
42. If the arrears, over and above what should be owing are not cancelled, the payor will pay 

an amount greater than his legal obligation and the recipient will receive a windfall. This 

is contrary to the primary principle that a recipient should receive child support in 

accordance with the payor’s income and the CSG.  

 
43. It is respectfully submitted that there is a reasonable basis to justify the different 

treatment of a request to retroactively vary support 7 as opposed to the cancellation of 

arrears. When cancelling arrears there is no prejudice to the recipient.  

 
See para. 28 of P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII). 

 
 
 
 
 
 
 
 
 

                                                 
7 A retroactive variation requesting an increase or decrease in the amount of support that must be 

paid. 
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44. It is respectfully submitted that there are only two factors the court should consider when 

exercising its discretion to discharge support arrears. That is, whether there has been a 

material change in circumstances during the period of retroactivity and would the payor 

be granted a reduction in support but for the payor’s untimely application. 

 
See para. 21 of P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII). 
 
 

45. There may be a third consideration when the court is exercising its discretion to cancel 

arrears. That is, as a result of the payor failing to pay the support, did the recipient suffer 

any hardship or prejudice over and above the repayment of the arrears. If there is 

hardship or prejudice to the recipient, should the court compensate the recipient and if so, 

how should the order be structured. 

 
ISSUE 2: Should the factors set out in DBS apply when the Court is exercising its 

discretion to discharge child support arrears pursuant to 17(1)(a) of the Divorce 
Act, 1985? 

 
 

46. The four factors set out in DBS are as follows:  

1. Reasonable excuse why the recipient did not seek support earlier; and  
2. Conduct of the payor; and  
3. Circumstances of the child; and  
4. Hardship occasioned by the retroactive award. 

 
See paras. 94-117 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 
(CanLII). 
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47. Mr. Justice Bastarache was well aware of the different scenarios described above because 

he specifically stated at par. 1 of DBS that “these appeals do not concern the nonpayment 

of arrears” and the factors set out in DBS do not apply in circumstances where arrears 

have accumulated. He stated at para. 98:  

 
[98] Before canvassing the myriad of factors that a court should consider 

before ordering a retroactive child support award, I also want to mention 
that these factors are not meant to apply to circumstances where arrears 
have accumulated. In such situations, the payor parent cannot argue that 
the amount claimed disrupt his/her interest in certainty and predictability; 
to the contrary, in the case of arrears, certainty and predictability militate 
in the opposite direction. There is no analogy that can be made to the 
present cases. (our emphasis) 

 
 

See para. 98 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 
 

 
48. It is respectfully submitted that the policy considerations of certainty and predictability 

which form the underlying basis for the four factors set out in DBS are based on the 

fundamental legal principle of prejudice and/or unfairness to a party, and are clearly 

applicable in situations that do not involve the cancellation of arrears.   

 
See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 
See paras. 26-28 of P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII). 
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49. However, the Ontario Court of Appeal in Gray v. Rizzi and Colucci v. Colucci held that 

the factors in DBS do apply to a cancellation of arrears and therefore presumably the 

policy considerations of certainty and predictability apply as well and may undermine the 

primary principle outlined above 8. 

 
See paras. 44-54 of Gray v. Rizzi 2016 ONCA 152 (CanLII). 
See paras. 14-17 of Colucci v. Colucci 2019 ONCA 561 (CanLII). 

 
 

50. Mr. Justice Robertson in P.M.B. v. M.L.B. 2010 NBCA 5 (CanLII) analyzed the 

underlying policy considerations in both scenarios 9. He stated at para. 28: 

 
[28] From a policy perspective, it is not difficult to justify the differential 
treatment accorded to variation orders that seek a retroactive increase in arrears 
from those that seek a decrease in either child or spousal support. Orders falling 
within the latter group require the court to confirm that a lower amount of 
support was payable despite the failure to pay the higher amount. Neither the 
Applicant payer nor the support recipient is prejudiced by the granting of the 
retroactive variation order in the sense that neither is being asked to pay or 
repay monies which they may or may not have at the time of the application for 
variation. Thus, the policy objectives of certainty and predictability in the law 
are fully respected. This is not necessarily so in cases where the retroactive 
variation seeks an increase in support. The payer is being asked to pay money 
that he or she may not presently have or may have difficulty in paying. Hence, a 
plea of hardship or unfairness cannot be ignored and that is why it is necessary to 
look at a number of factors before ruling on a retroactive variation order that 
seeks an increase in support. (our emphasis)  

 
 

See para. 28 of P.M.B. v. M.L.B., 2010 NBCA 5 (CanLII). 

                                                 
8 Mr. Justice Brown of the Court of Appeal for Ontario in Gray v. Rizzi, 2016 ONCA 152 (CanLII) 

paras. 51-54 interpreted para. 98 of DBS to apply only to a claim where a recipient is requesting 

an increase in support where arrears have already accumulated.  
9 See also, paras. 92-95 of Dring v. Gheyle, 2018 BCCA 435. 
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51. It is respectfully submitted that the policy considerations of certainty and predictability 

should not undermine the primary principle and must in the final analysis be fair to the 

parties. The policy considerations of certainty and predictability cannot justify overriding 

the primary principle of a child’s right to a fair amount of support. In this regard, Mme. 

Justice Abella stated at para. 167 of DBS: 

 
[167] Fairness is the Holy Grail in family law. Certainty and predictability of 
child support amounts do not justify a retreat from the primacy of a child’s right 
to a fair amount of support. To the extent that certainty is engaged, it should be 
the children’s certainty that the support they are entitled to will not be wrongly 
withheld. 
 

See para. 167 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 
 
 

52. It is respectfully submitted that the four factors in DBS do not apply to cancellation of 

support arrears because the underlying policy considerations that give rise to those factors 

are not applicable. Applying those policy considerations and the four factors in DBS 

might lead to unfairness to the payor and a windfall to the recipient as in the case at bar.  
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ISSUE 3: If the factors in DBS do apply, were they applied appropriately in the case at 

bar? 
 

53. In regards to the four factors set out in DBS the court is obliged to strive for a holistic 

view of the matter and decide each case based on its particular facts. Mr. Justice 

Bastarache stated at para. 99 of DBS: 

[99] I will now proceed to discuss the factors that the court should consider 
before awarding retroactive child support. None of these factors is decisive. 

…At all times, a court should strive for a holistic view of the matter and decide 
each case on the basis on its particular factual matrix.   

 
See para. 99 of D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 
 

 
54. It is respectfully submitted that the Ontario Court of Appeal in the case at bar relied 

almost exclusively on the Appellant’s unreasonable conduct and ignored the hardship 

that would result to the Appellant if he was required to pay all the arrears given his age, 

current financial circumstances and employment status.  

 

55. It is respectfully submitted that the Ontario Court of Appeal disregarded the fact that if 

the arrears were not cancelled, the Appellant would likely never be able to discharge the 

arrears and, if he were able to discharge them, the payment of those arrears would result 

in a windfall to the Respondent. 
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ISSUE 4: Does the presumptive three-year rule set out in DBS apply when the Court is 

exercising its discretion to discharge child support arrears pursuant to 17(1)(a) of 
the Divorce Act, 1985? 

 
 

56. Mr. Justice Bastarache stated at para. 123: 

 
[123] …It will usually be inappropriate to make a support award retroactive to a 
date more than three years before formal notice was given to the payor parent.  

 
See D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 (CanLII). 

 
 

57. The minority opinion in DBS however, stated that the presumptive date for a variation 

should be the date of the change in circumstances regardless of the actual date.  

 
See paras. 171-173 D.B.S. v. S.R.G., [2006] 2 SCR 231, 2006 SCC 37 
(CanLII). 

 
 

58. In regards to the presumptive three-year rule, Madam Justice Roberts in the case at bar 

followed Gray and DBS and stated at para. 18 as follows: 

 
[18]   At paras. 45 and 61-62, the court also endorsed the general rules from D.B.S. 

that the date of effective notice should serve as the date to which the award 
should be retroactive and that it usually would be inappropriate to make a 
support award retroactive to a date more than three years before formal 
notice was given (“the three-year rule”). (our emphasis)  

 
 
See para. 18 of Colucci v. Colucci 2019 ONCA 561 (CanLII). 
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59. Madam Justice Roberts held that the retroactive variation should not be more than three 

years prior to November 17, 2016, the date of the commencement of the motion to 

change 10. Since the arrears stopped accumulating in 2012, this ruling alone resulted in 

none of the arrears being cancelled. 

 
60. The Court of Appeal of New Brunswick in P.M.B v. M.L.B. 2010 NBCA 5 (CanLII) at 

paras. 24 and 25 followed the minority opinion in DBS holding that the three-year time 

period did not apply to a situation relating to the cancellation of arrears. Likewise, in 

British Columbia there is no mention of a three-year limitation period when describing 

the test for cancellation of arrears 11. 

 

See paras. 24 and 25 of P.M.B v. M.L.B. 2010 NBCA 5 (CanLII). 
 

 
61. It is respectfully submitted that there is no basis to apply an arbitrary three-year rule 

when cancelling support arrears. Where there is no prejudice to the recipient, it is 

inconsistent with the primary principle that a party should pay support in accordance with 

their income. 

 
 
 
 
 
 
 
 
 
 
 
 

                                                 
10 See para. 27 of Colucci v. Colucci, 2019 ONCA 561 (CanLII). 
11 See para. 94 of Dring v. Gheyle, 2018 BCCA 435 (CanLII).  
   See paras. 54 and 55 of MacCarthy v. MacCarthy 2015 BCCA 496 (CanLII).   
   See para. 25 of Semancik v. Saunders 2011 BCCA 264 (CanLII).  
   See para. 23 of Burgie v. Argent 2013 BCCA 247 (CanLII).  
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ISSUE 5: By permitting a cancellation of outstanding arrears, is the Court providing an 

incentive to payors to be delinquent in their support payments? 
 

 
62. Madam Justice Roberts in Colucci quoted paras. 56-59 of Gray where the court identified 

the overarching considerations on a request to retroactively reduce child support. She 

summarized the first consideration at para. 20(i) as follows: 

 
[20]i. The best interests of the child is the paramount issue. Parents cannot bargain 

away their children’s rights to support when they need it. Delinquency in 
paying support should not be incentivized. (our emphasis) 

 

See para. 20 of Colucci v. Colucci, 2019 ONCA 561 (CanLII). 

 
 

63. It is respectfully submitted that there are already the very strongest incentives in place to 

ensure that payors do not fall into arrears. Legal enforcement for child support in Ontario 

provides for up to 50% garnishment, writs of seizure and sale, default proceedings, 

federal garnishment, revocation of a payor’s driver’s license and passport 12. The arrears 

of child support cannot be discharged by bankruptcy 13 and each order provides for 

interest on the outstanding arrears 14. The extent of legal enforcement available to ensure 

that the payor pays child support is exhaustive. There is no incentive for a payor not to 

pay child support. 

 
 
 
 

                                                 
12 See Family Responsibility and Support Arrears Enforcement Act, 1996, SO 1996, c 31. 
13 See Bankruptcy and Insolvency Act, RSC 1985, c B-3, s. 178(1)(b)(c). 
14 See Courts of Justice Act, RSO 1990, c C.43, s. 129. 
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64. It is respectfully submitted that generally, and certainly in this case, payors who fall into 

arrears simply do so because they did not have the financial ability to pay the support 

when the support came due and/or they do not have the financial ability to bring an 

application to vary.   

65. It is respectfully submitted that by not discharging the arrears the court is in effect 

punishing the payor for not bringing a timely application in circumstances where he may 

not have had the financial ability to pay the arrears or to bring a motion to change the 

support order as in the case at bar. The court is permitting a windfall to the payee for no 

other reason than that the payor did not bring a timely application.  

 
PART IV – SUBMISSIONS REGARDING COSTS 

 

66. The Appellant is requesting an order setting aside the costs order of the Superior Court of 

Ontario and the Ontario Court of Appeal and is requesting costs of the application for 

leave to appeal and for this appeal to the Supreme Court of Canada. 

 
PART V – ORDER SOUGHT 

 

67. The Appellant is requesting that the Supreme Court of Canada grant the appeal from the 

Ontario Court of Appeal and reinstate the decision of the Superior Court of Ontario save 

and except for the costs order with costs.  
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PART VI - SUBMISSIONS REGARDING SEALING OR CONFIDENTIALITY ORDER 

68. There is no sealing order or confidentiality order in this matter. 

DATED: March 18, 2020 ~JL~~ 
~GORDNER 

Gordner Law Firm 
209 - 380 Pelissier Street 
Windsor, Ontario 6W8 
Solicitor for the Respondent 
Tel: 519-258-0906 
Fax: 519-258-4192 
Solicitor for the Appellant 
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SCHEDULE I: CHILD SUPPORT 
 

Tab Date Amount Owing (according to Guidelines) Amount Paid Difference 
1 February 2, 1996 

(first payment date 
according to Divorce 
Order May 13, 1996) 
up to and including 

April 30, 1997 (coming 
into force of Child 

Support Guidelines) 

$14,950 
($230 per week x 4.33 x 15 months) $10,122 

$4,828 
(this is a gross 

amount which should 
be included in the 

Applicant’s income 
and deducted from 
the Respondent’s 

income for tax 
purposes) 

2 

May 1, 1997 to 
December 31, 2001 

$32,704 
($584 x 56 months) 
(1997 Guidelines) 
(income - $38,785) 

(see income tax return) 

$28,745 $3,959 

3 
 

January 1, 2002 to 
December 31, 2005 

$26,112 
(544 x 48 months) 
(2002 Guidelines) 
(income - $38,785) 

 

$415 $25,697 

4 

January 1, 2006 to 
December 31, 2006 

$6,816 
(568 x 12 months) 
(2006 Guidelines) 
(income - $38,785) 

 

$682 $6,134 

5 

January 1, 2007 to 
December 31, 2009 

$13,632 
(568 x 24 months) 
(2007 Guidelines) 
(income - $38,785) 

 

$2,171 $11,461 

6 
January 1, 2010 to 
October 31, 2012 

$20,448 
(568 x 36 months) 
(2011 Guidelines) 
(income - $38,785) 

$2,277 $18,171 

7 Payments made after 
October 31, 2012 to 

October 31, 2018 
 

According to FRO Statement of  
Arrears to September 10, 2018 15 $8,473 ($8,473) 

 
                                 TOTAL            $61,777 
                                                 
15 On July 23, 2018 the Respondent requested that the FRO add interest in the amount of 

$4,389.43 on the outstanding arrears of $169,965.17. 

See the Respondent’s Affidavit at Vol. III, Tab 3(H) of the Appellant’s Record.  
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