
SCC Court File No. 38801 
 
 IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
 
B E T W E E N : 
 
 HER MAJESTY THE QUEEN 
 APPELLANT 
  
 - and - 
 
 

G.F. and R.B. 
RESPONDENTS 

-and- 
 

CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO) 
INTERVENER  

 
 

FACTUM OF THE INTERVENER 
CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO) 

(Pursuant to Rules 42 of the Rules of the Supreme Court of Canada) 
 

BOTTOS LAW GROUP 
10226 104 St, 4th Floor 
Edmonton, AB T5J 1B8 
 
PETER SANKOFF 
T:  (705) 655-1611 
E: psankoff@bottoslaw.ca 
 
RUSONIK, O’CONNOR, ROBBINS, 
ROSS & ANGELINI, LLP 
36 Lombard St, Suite 100 
Toronto, ON M5C 2X3 
 
CHRIS RUDNICKI 
T: (416) 559-5441 
E: rudnicki@criminaltriallawyers.ca 
 
Counsel for the Intervener, Criminal 
Lawyers’ Association (Ontario) 

SUPREME ADVOCACY LLP 
340 Gilmour St., Suite 100 
Ottawa, ON   K2P 0R3 
 
Marie-France Major 
Tel.: (613) 695-8855 ext 102 
Fax: (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Agent for Counsel for the Intervener, 
Criminal Lawyers’ Association (Ontario)  
 

mailto:psankoff@bottoslaw.ca
mailto:rudnicki@criminaltriallawyers.ca
mailto:mfmajor@supremeadvocacy.ca


 
MINISTRY OF THE ATTORNEY 
GENERAL 
Crown Law Office – Criminal 
720 Bay Street, 10th Floor 
Toronto, ON  M7A 2S9 
 
Philippe Cowle 
T: (416) 326-4600 
F: (416) 326-4656 
E: philippe.cowle@ontario.ca  
 
Counsel for the Appellant 
 

BORDEN LADNER GERVAIS LLP  
World Exchange Plaza 1300 - 100 Queen 
Street Ottawa, ON K1P 1J9  
 
Nadia Effendi  
Tel: 613.787.3562 
Fax: 613.230.8842 
Email: neffendi@blg.com  
 
Ottawa Agent for Appellant, Her Majesty 
the Queen 
 

LOCKYER CAMPBELL POSNER  
103 - 30 St. Clair Avenue West Toronto, ON 
M4V 3A1  
 
James Lockyer  
Tel: 416.847.2560 
Fax: 416.847.2564 
Email: jlockyer@lcp-law.com  
 
Counsel for the Respondents, G.F. and R.B.  
 

GOWLING WLG  
Barristers and Solicitors 
2600 - 160 Elgin Street 
Ottawa, Ontario K1N 8S3 
 
Matthew Eastabrooks 
T:  (613) 232-1781 
F:  (613) 563-9869 
E: matthew.eastabrooks@gowlingwlg.com  

 
Ottawa agents for the Respondents, G.F. 
and R.B. 
 

  
 
  

mailto:philippe.cowle@ontario.ca
mailto:neffendi@blg.com
mailto:jlockyer@lcp-law.com
mailto:matthew.eastabrooks@gowlingwlg.com


TABLE OF CONTENTS 
 PAGE 
PART I.  OVERVIEW AND POSITION ON QUESTIONS ON APPEAL .......................1 
PART II. STATEMENT OF ARGUMENT ..........................................................................1 

A. Mian Protections Should Be Robust and Reserved for Genuinely  
New Issues .........................................................................................................1 

B. The Relationship Between an Absence of Consent and Incapacity ...................5 
PART III. SUBMISSIONS ON COSTS ..............................................................................10 
PART IV. NATURE OF THE ORDER REQUESTED .....................................................10 
PART VI. TABLE OF AUTHORITIES ..............................................................................11 

 



PART I.  OVERVIEW AND POSITION ON QUESTIONS ON APPEAL 

1. This appeal addresses important questions about the applicability of the Mian framework 

to “related issues” not squarely raised by parties to an appeal, as well as the relationship between 

incapacity and lack of consent in the context of sexual assault trials. The Criminal Lawyers’ 

Association (Ontario) (“CLA”) takes no position on the facts of this case.  With respect to the legal 

questions, the CLA submits that: (1) application of the Mian framework should be restricted to 

situations where an issue raised by an appellate court is truly “new”; (2) the Appellant’s treatment 

of this Court’s decision in Hutchinson erroneously attempts to confine that decision to cases 

involving fraud; and (3) there is good reason to restrict analysis surrounding capacity short of 

unconsciousness to the inquiry posited in s 273.1(2)(b), and the Appellant’s suggestion that “there 

are not two separate tests for capacity depending upon whether the inquiry [takes] place under s 

273.1(1) or s 273.1(2)(b)” should be rejected.  

PART II. STATEMENT OF ARGUMENT 

A. Mian Protections Should Be Robust and Reserved for Genuinely New Issues 

2. In R v Mian,1  this Court established guidelines for cases where an appellate court sought 

to raise a new issue, focusing upon the importance of respecting the general precepts of the 

adversarial system, the need for appellate courts to do justice, and the importance of due process. 

The Appellant submits the strict procedural rights articulated in Mian should be triggered 

whenever an appellate court wishes to consider related issues as well as new ones, so long as the 

related issue was not squarely addressed by the parties. In essence, whenever a court wished to 

raise an unaddressed issue of jurisdiction, standard of review, remedy, or any other issue generally 

rooted in the grounds of appeal, it would be required to provide “Mian rights” to the parties, 

including proper notice and the opportunity to make separate submissions.2  

3. This approach should be rejected. Extending procedural rights to any related issue would 

inevitably tend to dilute procedural protections for appellate litigants over the long term, and is not 

mandated by the concerns that animated the Mian decision. In Mian, this Court concluded that out 

 
1 R v Mian, 2014 SCC 54. 
2 Factum of the Appellant, para 46. 

http://canlii.ca/t/g8zg4
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of respect for the adversarial process appellate courts should not routinely raise new issues, doing 

so “only in rare circumstances”. Further, where a new issue must be raised because of a risk of 

injustice, due process protections are required as safeguards against perceptions of partiality. At a 

minimum, the principles of procedural fairness and the right to be heard require: (i) reasonable 

notice of the new issue, “as soon as is practically possible”,3 and ideally in advance of the hearing; 

and (ii) the opportunity to make submissions, ideally in writing.4   

4. In order to be effective, Mian protections need to be treated seriously by appellate courts. 

This may have the effect of increasing the complexity of a proceeding and causing delay. Consider, 

for example, the exemplary handling of a new issue by the Nova Scotia Court of Appeal in R v 

Borden.5 In that case, once it became clear that a significant new matter had to be addressed, an 

in-progress hearing was immediately adjourned. The Court then wrote to the parties specifying 

precisely the issues it wanted more detail on. Further written materials were filed and a second oral 

hearing held two months later.6 This approach is ideal and takes seriously the need to ensure that 

in the “rare circumstances” where it is necessary for an appellate court to raise new issues, such 

issues are addressed properly and without prejudice. But it is important to recognize that this 

approach is time-consuming and imposes added burdens on both the parties and the courts. 

5. Extending this approach to all “related issues” would further burden busy appellate courts 

in circumstances where the concerns animating Mian are absent. The Mian court was clear that its 

preferred approach was restricted to “genuinely new issues” in the sense that they are “legally and 

factually distinct from the grounds of appeal raised by the parties and cannot reasonably be said to 

stem from the issues as framed by the parties.”7 Specifically excluded from this definition are 

components of the grounds of appeal, the context, statutory background or larger implications of 

the grounds of appeal, as well as issues about the standard of review, jurisdiction, or remedy.8  

Mian recognizes that where an appellate court on its own motion reaches outside the arguments of 

 
3 R v Mian, 2014 SCC 54 at para 57.  
4 Mian, ibid at paras 53-60; R v Suter, 2018 SCC 34 at para 30. 
5 R v Borden, 2017 NSCA 45 at paras 85-87. See also R v Phinn, 2015 NSCA 27 at paras 23-25; 
R c Laliberte, 2015 QCCA 1633 at para 115. 
6 Borden, ibid at paras 85-87. 
7 R v Mian, 2014 SCC 54 at para 30.  
8 Mian, ibid at para 34. 

http://canlii.ca/t/g8zg4
http://canlii.ca/t/hsrlt
http://canlii.ca/t/h41b7
http://canlii.ca/t/ggnfm
http://canlii.ca/t/glj4x
http://canlii.ca/t/g8zg4
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the parties to raise a genuinely new issue this departs from the dictates of the adversarial process, 

which relies on the parties to choose the issues necessary for the court to decide the case. It 

consequently raises concerns about bias and partiality.9 These concerns are what animate the 

requirement for the discrete procedural protections of reasonable notice and reasonable 

opportunity to respond.  

6. Neither of these underlying concerns arise where a new “issue” raised by an appellate court 

is related to the grounds of appeal. In these circumstances, the court is respecting the adversarial 

process by correctly responding to the issues as framed by the parties while recognizing that 

additional components not addressed by the parties might impact the legal analysis in the case. If 

there is a concern about bias in the resolution of an appeal on a related issue, litigants should attack 

the impugned judgment on that basis – not on the basis that procedural fairness was denied. 

7. Ultimately, the Appellant’s approach could dilute Mian protections by making its 

procedural requirements applicable to a much wider range of proceedings. Notably, the Appellant 

does not suggest any particular approach to ensuring procedural fairness where an appellate court 

raises a related issue. If all that is required is for a court to satisfy itself that the parties are heard – 

without a concrete framework for giving parties reasonable notice and a reasonable opportunity to 

respond – then appellate decisions around procedural fairness for both new and related issues risk 

becoming effectively unreviewable. In the vast majority of cases, provincial appellate courts are 

courts of final jurisdiction. Appellate decisions are seldom subject to a second level of scrutiny.10 

As this Court recognized in Mian, it is critical that the rules of procedural fairness in appellate 

litigation be robust and as unambiguous as possible if they are to be consistently observed. But at 

the same time, appellate courts cannot be burdened with obligations that are not mandated by the 

principles underpinning the Mian decision. In short, parties should have the responsibility of 

 
9 Mian, ibid at para 53.  
10 In 2019, only 7% of leave applications to this Court were granted: https://www.scc-csc.ca/case-

dossier/stat/sum- som-2019-eng.aspx. The Supreme Court principally considers jurisprudential 

appeals, not those raising only issues of error correction: Supreme Court Act, RSC 1985, c. S-26, 

s. 40(1).  

https://www.scc-csc.ca/case-dossier/stat/sum-%20som-2019-eng.aspx
https://www.scc-csc.ca/case-dossier/stat/sum-%20som-2019-eng.aspx
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addressing all facets of an issue that they put before the courts, but should not be expected to 

anticipate new issues raised by an appellate court. 

8. This Court has consistently applied the Mian framework to cases where new issues have 

been raised since 2014. In R v Barton,11 the Alberta Court of Appeal raised new issues on its own 

motion at the outset of the oral hearing, including one – the instruction to the jury on after-the-fact 

conduct – that it concluded would justify overturning the accused’s acquittal on a charge of first-

degree murder. The appellate court failed to advise counsel of this issue in advance of the hearing, 

failed to specify with precision the nature of the issue or that it could result in his acquittal being 

set aside, and failed to provide an opportunity for written submissions. This Court held that this 

approach was in error. 

9. In Kahkewistahaw First Nation v Taypotat, 12 the Federal Court of Appeal held that a first 

nation’s election code requirement that candidates have a grade 12 education was contrary to s 15 

of the Charter in that it discriminated on the basis of residence on a reserve. While the appellant 

had raised s 15 of the Charter, he had not argued that residence on reserve was an analogous 

ground of discrimination.13 Nor had the court raised the issue with the parties or sought 

submissions from them. This Court held that this was in error.14 

10. The Respondent points to two provincial appellate decisions as evidence of the prejudice 

caused by failing to apply the Mian framework to related issues.15 In both St John’s (City) and 

Branscombe, the parties agreed before the provincial appellate court that the summary conviction 

appeal court had raised a new issue on its own motion.16 In both cases, the provincial appellate 

court disagreed that the issue was genuinely new, and declined to grant further appellate relief.17 

 
11 R v Barton, 2019 SCC 33 at para 151. 
12 Kahkewistahaw First Nation v Taypotat, 2015 SCC 30 at para 13. 
13 Kahkewistahaw First Nation v Taypotat, ibid at para 25. 
14 Ibid at para 26. 
15 Factum of the Appellant, paras 40-42.  
16 R v St John’s (City), 2017 NLCA 71; R v Branscombe, 2017 SKCA 71. 
17 St John’s (City), ibid at para 34; Branscombe, ibid at para 32. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17800/index.do
http://canlii.ca/t/gj637
http://canlii.ca/t/hp59v
http://canlii.ca/t/h5sw2
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As Welsh JA pointed out in St John’s (City), appellate courts are not bound by the parties’ positions 

on questions of law.18 These decisions disclose no error. 

11. In summary, where an issue is genuinely new, there are inherent concerns about respecting 

the adversarial process, avoiding the appearance of bias, and ensuring that parties are not 

prejudiced by the inability to address an issue being considered by the Court before it is decided. 

As a result, the appellate court must (i) provide reasonable notice to the parties of the content and 

significance of the issue, ideally in advance of the hearing, and (ii) provide a reasonable 

opportunity to respond to the issue, ideally in writing.19 It is not practical to extend these rights to 

every related issue an appellate court may conceivably raise in the course of a hearing or during 

deliberations. Appellate courts hear thousands of cases per year. They are bound to apply the law 

to any questions put before them correctly, not as suggested by the parties. Provided that an issue 

is intertwined with properly raised grounds of appeal, an appellate court does not err in resolving 

the appeal on that basis – even in the absence of specific submissions from the parties. Restricting 

the strong and particular procedural protections articulated in Mian to genuinely new issues will 

ensure that they are not diluted and will maintain the flexibility necessary for courts to fairly 

resolve cases in the busy reality of appellate litigation. 

B.  The Relationship Between an Absence of Consent and Incapacity 

12. Evidence of alcohol or drug consumption is a frequent feature of sexual assault trials. It is 

critical that trial judges have a clear legal framework for understanding how this evidence should 

be treated in assessing the absence of consent, an essential element of the actus reus of sexual 

assault. The Appellant argues that this Court’s decision in R v Hutchinson,20 which articulates a 

“two-step” approach to situations involving the potential for the absence of consent/vitiated 

consent, is restricted to “the unique challenges created by the intersection of misinformation on 

the part of the complainant and consent.”21 It further suggests that it makes no legal difference 

 
18 St John’s (City), ibid at para 26, citing Ernst v Alberta Energy Regulator, 2017 SCC 1, and R v 
Sappier, 2006 SCC 54. 
19 R v Mian, 2014 SCC 54 at paras 53-60; R v Suter, 2018 SCC 34 at para 30. 
20 R v Hutchinson, 2014 SCC 19.  
21 Factum of the Appellant, para 78. 

http://canlii.ca/t/gwvg7
http://canlii.ca/t/1q3tv
http://canlii.ca/t/g8zg4
http://canlii.ca/t/hsrlt
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/13511/index.do
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whether intoxication is considered in assessing the complainant’s voluntary agreement to the 

sexual activity or in assessing her capacity to consent.  

13. The CLA submits that both of these contentions are incorrect. Hutchinson addressed the 

interrelationship of different sections of the Criminal Code and stressed several important 

advantages of adopting a strict two-step approach in a way that was not restricted to fraud. 

Moreover, the suggestion that intoxication to the point of incapacity can be addressed either as the 

absence of consent or incapacity to consent is wrong in law and has the potential to confuse future 

triers of fact, over-criminalize otherwise voluntary sexual activity, and provide insufficient 

protection to the sexual autonomy of complainants in criminal trials. The two-stage approach to 

assessing the absence of consent should be affirmed in the context of intoxication. 

14. The actus reus of sexual assault includes the absence of consent on the part of the 

complainant. In Hutchinson, this Court affirmed that the Crown may prove the absence of consent 

in one of two ways.22 First, there may be no voluntary agreement to participate in the sexual 

activity.23 Second, if the complainant consented, or her conduct raises a reasonable about the lack 

of consent, her consent can fail to be legally effective because she lacked capacity.24 In other 

words, the actus reus may be established: (i) where the complainant did not, in fact, consent; or, 

(ii) where the complainant lacked the capacity to consent. The Hutchinson court endorsed a 

sequential approach to this analysis.25 The first step is to determine whether the Crown has proven 

beyond a reasonable doubt that the complainant did not consent. The second step is to consider 

whether, notwithstanding at least a reasonable doubt about voluntary agreement, that consent may 

be vitiated. Sections 265(3) and 273.1(2) of the Criminal Code enumerate circumstances capable 

of vitiating consent on policy grounds, including fraud, coercion, and abuse of trust or authority.26 

 
22 R v Hutchinson, 2014 SCC 19 at para 4; R v Kwon, 2020 SKCA 56 at paras 25-28. 
23 Criminal Code, s 273.1(1); R v JA, 2011 SCC 28 at paras 23-24.  
24 R v Hutchinson, 2014 SCC 19 at para 4. See also Elaine Craig, “Sexual Assault and Intoxication: 
Defining (In)Capacity to Consent” (2020) 98 Can Bar Rev 1 at 74 [Craig 2020].  
25 Hutchinson, ibid at para 4. As the Court of Appeal noted, support for the sequential approach 

to assessing consent and capacity is also found in R v Ewanchuk, [1999] 1 SCR 330 at para 40.  
26 Hutchinson, ibid at para 4. See also Craig 2020 at 74. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/13511/index.do
http://canlii.ca/t/j7nn0
http://canlii.ca/t/flkm1
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/13511/index.do
https://cbr.cba.org/index.php/cbr/article/view/4583
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1684/index.do
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15. The Appellant suggests that the two-stage approach articulated in Hutchinson is not 

appropriate outside of the scenario where otherwise voluntary agreement is vitiated by 

misinformation/fraud. In cases with evidence of intoxication, the Appellant argues that s. 

273.1(2)(b), the provision vitiating consent on the ground of incapacity, “is a component of the 

voluntary consent described in s. 273.1(1)”, the provision providing that no consent is obtained 

unless there is voluntary agreement by the complainant.27  

16. The Appellant’s approach finds no support in Hutchinson and should not be adopted. 

Hutchinson correctly recognized that the relationship between the absence of consent and vitiated 

consent involved a delicate balance that takes into account Parliament’s role in outlining situations 

in which an otherwise valid consent should be set aside. As the Court noted, “the plain words of 

the provisions, read in their ordinary and natural sense, support a narrow interpretation of the basic 

definition of "consent" in s. 273.1(1). The ordinary meaning of the "sexual activity in question" is 

the physical act agreed to; there is nothing in the wording to suggest that it includes the conditions 

or qualifications of the sexual act.28” The Court also recognized that  “the scheme of the provisions 

- a basic definition of "consent" in s. 273.1(1), coupled with circumstances vitiating such 

agreement in s. 265(3) and s. 273.1(2) - also supports a narrow interpretation of "voluntary 

agreement ... to ... the sexual activity in question".29” 

17. It follows that the application of Hutchinson is not restricted to “fraud”. On the contrary, 

the judgment respects Parliament’s role in establishing situations in which consent can be legally 

vitiated because of important policy rationales. The Appellant’s approach would shift all non-fraud 

concerns into an assessment of whether consent has been established, which would undermine the 

balancing act described in Hutchinson. The effect would be to diminish Parliament’s role in setting 

out categories for vitiating consent by allowing the courts to instead bypass these categories 

through the adoption of a robust interpretation of what constitutes a valid consent. This would 

inevitably undermine two of Hutchinson’s core objectives: achieving a degree of “restraint and 

 
27 Factum of the Appellant, para 81. 
28 R v Hutchinson, 2014 SCC 19 at para 24. 
29 Ibid at para 25. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/13511/index.do
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certainty30” in the criminal law and ensuring “that every word and provision in a statute has a 

meaning and a function”.31 

18. The Appellant’s submission is also based on a misreading of certain passages from this 

Court’s decision in JA, a judgment rendered prior to Hutchinson. The question in JA was whether 

a complainant could consent in advance to sexual touching while unconscious. In holding that she 

could not, McLachlin CJ reviewed the jurisprudence on the concept of consent and affirmed that 

“the absence of consent is established if the complainant was not experiencing the state of mind of 

consent while the sexual activity was occurring”.32 As an unconscious complainant is by definition 

not experiencing any state of mind, they cannot consent to sexual touching.33 Where the Crown 

establishes that a complainant is unconscious at the time of the sexual touching, they succeed in 

proving the actus reus at the first stage of the Hutchinson test.34  

19. The Appellant appears to construe “capacity” under s. 273.1(2)(b) on the narrow terms of 

JA, as a “conscious, operating mind, capable of granting, revoking, or withholding consent to each 

and every sexual act”.35  But this provision makes clear that capacity is meant to be construed 

more broadly than being merely conscious. Following JA, Parliament added s. 273.1(2)(a.1) to the 

Criminal Code to explicitly stipulate that no consent is obtained if “the complainant is 

unconscious”.36 The capacity provision, s. 273.1(2)(b), now provides that no consent is obtained 

if “the complainant is incapable of consenting to the activity for any reason other than the one 

referred to in paragraph (a.1)”. While incapacity by intoxication may render a complainant 

unconscious, and thus lead to the inescapable inference that she did not consent, incapacity by 

intoxication short of unconsciousness is still a statutory path to vitiating otherwise voluntary 

 
30 Ibid at para 19. 
31 Ibid at para 26. 
32 R v JA, 2011 SCC 28 at para 45.  
33 Ibid at para 65 
34 R v WLS, 2019 SCC 27.  
35 Factum of the Appellant at para 81, citing R v JA, 2011 SCC 28 at para 44. 
36 Bill C-51, An Act to amend the Criminal Code and the Department of Justice Act and to make 
consequential amendments to another Act, 1st Sess, 42nd Parl, 2018 (assented to 13 December 
2018), SC 2018, c 29. 

http://canlii.ca/t/flkm1
http://canlii.ca/t/j04wf
http://canlii.ca/t/flkm1
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participation in sexual activity.37 The Appellant’s construction of s. 273.1(2)(b) would see this 

statutory route to establishing the actus reus of sexual assault foreclosed.  

20. The Appellant’s approach has another disadvantage – it will lead to confusion in applying 

the next stage of the legal analysis towards culpability: resolving whether the accused possessed a 

culpable mens rea. According to the Appellant, whether incapacity is treated as a lack of consent 

or vitiated consent makes no difference to the accused’s guilt. While this is ostensibly correct 

insofar as the actus reus is concerned, the determination can make a real difference is assessing 

the mens rea. Where the complainant does not consent, the accused’s guilt is premised on a lack 

of belief regarding whether consent was communicated, or a failure to take reasonable steps to 

ensure it was.38 But where incapacity is raised, the accused’s belief shifts towards an assessment 

of the complainant’s capacity to consent, and whether appropriate inquiries were made about the 

complainant’s level of sobriety.39 Allowing trial judges to approach this assessment on an 

“either/or” basis is bound to lead to confusion and error at the mens rea stage of the analysis. 

 
37 R v Esau, [1997] 2 SCR 777 at para 24. What level of intoxication is required to vitiate otherwise 

consensual sexual activity has not been addressed by this Court. In R v Al-Rawi, 2018 NSCA 10 

at para 66, the Nova Scotia Court of Appeal held that “a complainant lacks the requisite capacity 

to consent if the Crown establishes beyond a reasonable doubt that, for whatever the reason, the 

complainant did not have an operating mind capable of: 1. appreciating the nature and quality of 

the sexual activity; 2. knowing the identity of the person or persons wishing to engage in the sexual 

activity; or 3. understanding she could agree to decline to engage in, or to continue, the sexual 

activity”. This approach has been endorsed by other appellate jurisdictions: see for example R v 

Capewell, 2020 BCCA 82 at paras 57-70. Professor Craig suggests a more robust test is 

appropriate: see Craig 2020. As neither the Appellant nor the Respondent raise this issue on this 

record, the CLA does not take a position here about the level of intoxication required to vitiate 

otherwise consensual sexual activity. 
38 R v Barton, 2019 SCC 33 at paras 91-93. 
39 R v Percy, 2018 NSPC 57 at paras 115-117, aff’d on other grounds 2020 NSCA 11; R v 
Magiri, 2017 ONSC 2771 at paras 32-33; R v CP, 2017 ONCJ 277 at para 85, aff’d on other 
grounds 2019 ONCA 85. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1536/index.do
https://www.canlii.org/en/ns/nsca/doc/2018/2018nsca10/2018nsca10.html?resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca82/2020bcca82.html?autocompleteStr=2020%20BCCA%2082%20&autocompletePos=1
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17800/index.do
http://canlii.ca/t/hxc13
http://canlii.ca/t/j56b3
http://canlii.ca/t/h3p6q
http://canlii.ca/t/h3jr5
http://canlii.ca/t/hxfdk
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21. The two-stage test in Hutchinson promotes certainty in the law and assists litigants and 

triers of fact in resolving the oft-complex fact patterns that arise in sexual assault cases. Issues of 

capacity will not arise in every case. If the Crown proves beyond a reasonable doubt that the 

complainant did not voluntarily agree to the touching, its sexual nature, or the identity of the 

individual touching her, then lack of consent is established. The consent analysis is complete. The 

capacity analysis should only be engaged where the Crown contends that there are circumstances, 

such as intoxication, which render the complainant’s apparent consent legally ineffective.40 

PART III. SUBMISSIONS ON COSTS 

22. The CLA seeks no costs and asks that no costs be awarded against it. 

PART IV. NATURE OF THE ORDER REQUESTED 

23. The CLA takes no position on the order to be made by this Court. 

All of which is respectfully submitted this 18th day of August, 2020.  

SIGNED BY: 

SIGNED BY:  

 

 

 

  

 
40 R v Ewanchuk, [1999] 1 SCR 330 at para 40. 

PETER SANKOFF  
Counsel for the Intervener  

 CHRIS RUDNICKI 
Counsel for the Intervener  
 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1684/index.do
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