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PART I: STATEMENT OF THE FACTS 

A. OVERVIEW OF THE APPELLANT’S POSITION 

1. If an issue is important enough to decide an appeal, then the parties must have the 

opportunity to speak to it. The principles of natural justice will tolerate nothing less. When it is 

the appellate court rather than the parties that raises an important issue, that same principle must 

hold true irrespective of whether the issue raised is a “new issue” pursuant to this Court’s 

decision in R. v. Mian1. To the extent that some courts have misinterpreted Mian as suggesting 

otherwise, there is a need for this Court to bring clarity to this important question. 

2. The misinterpretation of Mian as an invitation to decide issues without submissions from 

the parties does a great disservice to the administration of justice. As evidenced by this case, 

issues need not be “new issues” to have a profound impact on the interests of the parties. 

Questions surrounding jurisdiction, remedy, or standard of review are not new issues. All issues 

that can be described as rooted in, or components of, an existing issue are not new issues. 

Although none of these constitute “new issues” pursuant to Mian, each can single-handedly 

determine the outcome of an appeal. These issues can engage important interests that the parties 

may not have realized were on the table. They can also impact the development of the law in a 

broader sense. These important consequences must be the product of the adversarial system if 

they are to be seen as reliable and legitimate. Anything less diminishes the fairness, 

transparency, and impartiality of the appellate court.  

3. The decision of the Court of Appeal for Ontario in this case exemplifies the unfairness of 

departing from the issues raised by the parties without seeking submissions. The Court 

overturned two convictions for serious sexual offences even though they accepted none of the 

grounds of appeal raised and argued before them. The issues that decided the appeal were raised 

by the Court and were first revealed to the parties in the court’s decision. The Court unilaterally 

took issue with the sufficiency of the judge’s reasons even though the parties themselves – the 

primary audience for those reasons – had not seen fit to challenge them.  

                                                 
1 [2014] S.C.R. 689, 2014 SCC 54 [Mian]. 
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4. Had the Crown been called upon to make submissions on the issues raised by the Court, 

the Crown would have submitted that the judge’s reasons revealed no errors, and would have 

advanced a curative proviso argument in the alternative. The Crown advances those arguments 

now. The judge’s reasons were responsive to the only live issue in this case: credibility. He 

rejected the evidence of the respondent G.F. and found that it did not leave him with a reasonable 

doubt. He accepted the complainant’s account. The complainant’s account led inescapably to 

findings of guilt for the respondents. Her evidence was unequivocal: she did not consent. She 

described a sexual attack that began while she was slowly regaining consciousness, and that 

persisted while she drifted in and out of consciousness. She cried, groaned, tried to push away, 

and said “stop”. At law the complainant could not consent to sexual activity in that condition. 

Not surprisingly, the defence of mistaken belief in communicated consent was never advanced. 

5. The convictions of the respondents were sound. The complainant should not be forced to 

undergo another difficult trial and to relive her trauma. The convictions should be restored.  

 
B. SUMMARY OF THE FACTS 

(i) The circumstances of the offence 

6. The respondents2 are a common-law couple. They were convicted of engaging in a 

prolonged sexual assault against the complainant, a 16-year-old girl, while she was profoundly 

intoxicated.3  

7. The assault took place during a weekend camping trip. The respondents had invited a few 

co-workers to join them on the trip. The complainant’s mother was one of those invited, and she 

brought her husband and two children with her. The weekend was largely uneventful. The 

                                                 
2 In the interest of consistency, throughout this factum, the parties will be referred to as “the 

Crown” and either “the respondents” (collectively) or G.F./R.B. (individually), irrespective of the 

change in their status from the Court of Appeal to this Court. The only exception will be verbatim 

quotes from the record which may depart from those labels.  

3 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 134. 
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complainant and her younger brother participated in a variety of outdoor activities under the 

supervision of the adults present. The sexual assault took place on the last night of the trip.4 

8. The following facts were common ground at trial: 

 The respondents were twice the complainant’s age. They were older than her parents.5   

 The respondents were virtual strangers to the complainant before the camping weekend and 

they did not spend much time getting to know her over the course of the weekend.6  

 G.F. made a variety of sexualized comments directed at the complainant over the course of 

the weekend. On one occasion when the complainant’s bathing suit top became detached in 

the water, G.F. told her she had a nice body. Using a camcorder, he zoomed-in on the 

complainant as soon as she lost her top. He said something to the effect of “This sucks, I 

didn’t get a picture!”  Afterwards, he encouraged R.B. to expose her breasts on camera in the 

presence of the complainant, her little brother, and their parents, and when R.B. obliged, he 

said “See, if [the complainant] can do it, you can do it.”  He told the complainant that R.B. 

was bisexual. When the complainant was dancing with her mother and R.B. around the 

campfire, G.F. recorded them. He can be heard to say on tape: “Fuck, if I was a girl I’d be a 

fucking lesbian. Fuck. I can always strap on a cock.”7  

 On the night of the assault, the complainant was the first to leave the campfire because she 

felt ill after spending the day in the sun and consuming two shots of liqueur and part of a 

beer. She went to lie down on a bed in the respondents’ trailer.8 

                                                 
4 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at pp. 142-
143. 
5 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 135, ln. 
15, p. 160, ln. 25.   
6 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 150, ln. 
5-10, p. 160, ln. 25; Transcript of May 9, 2016, Appellant’s Record, V.6, T.44, p. 78, ln. 5, and 
pp. 80-83.  
7 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 145, ln. 
10-20, p. 153, ln. 1-30; Transcript of May 9, 2016, Appellant’s Record, V.6, T.44, p. 69, ln. 20-
30.  
8 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 137, ln. 
1-5.  
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 Sometime before the start of the sexual assault, the complainant vomited, leaving a large 

stain on the mattress. Both respondents knew the complainant had vomited, and R.B. helped 

clean up the vomit.9 

 Later that night the respondents both engaged in sexual activity with the complainant for 

approximately one hour, including unprotected vaginal intercourse, and oral sex.10   

 The next morning the complainant was noticeably quiet on the drive home with her parents. 

She disclosed the assault to her aunt later that day after she arrived home.11 

 The complainant was examined by a sexual assault nurse within 24 hours of the assault. The 

nurse identified a contusion on the complainant’s breast, and an abrasion on her labia.12   

 The Center of Forensic Sciences tested the complainant’s underwear and found semen and 

only one male DNA profile. G.F. could not be excluded as the donor of the male DNA.13   

9. The complainant and G.F. both testified at trial. They offered diametrically opposed 

accounts of the events that transpired after the complainant had left the campfire that night. 

10. The complainant testified that she had gone to lie down in the respondents’ trailer instead 

of her parents tent because earlier that evening the respondents had offered to let the kids sleep in 

the trailer. G.F. entered the trailer a short time after the complainant and offered her shots of 

peach-flavoured vodka. The complainant had never been drunk before. At first G.F. poured shots 

for the complainant, but eventually he handed her the bottle and she drank mouthfuls from it. She 

estimated that she consumed about eight to ten shots before G.F. left the trailer. She was 

“completely out of it” and she fell asleep or passed out.14 

                                                 
9 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 137, ln. 
10-15, p. 140, ln. 10.   
10 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 137, ln. 
15-30, p. 141, ln. 15.  
11 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 138, ln. 
15 – p.139, ln. 30, p. 145, ln. 30 – p. 146, ln. 20; Transcript of March 8, 2016, Appellant’s Record, 
V.4, T41, p. 6, ln. 20-30.  
12 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 148, ln. 
25-30.  
13 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 147, ln. 
15-25.  
14 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at pp. 136-
137; R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 20, ¶ 5; Transcript of March 
7, 2016, Appellant’s Record, V.3, T40, pp. 34-35.  
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11. The first time the complainant woke up was to vomit. Then she passed out again. She 

next woke up to the sound of people entering the trailer, and the feeling of her pants and 

underwear being pulled down. She did not see who entered the trailer and she did not see who 

removed her pants and underwear. She reached down to pull her pants back up, but they were 

already gone. She “felt somebody” licking her vagina, and she heard the voice of G.F. saying 

“[R.B.], eat her pussy.”  She saw R.B.’s face. She testified that she “couldn’t do anything” about 

what was happening because she felt “super dizzy” and she “didn’t know what was going on at 

that point.”  She remembered some of the sex acts that took place, but she “kept blacking out and 

going in and out of it.”  All she could say was “stop” a few times. She remembered crying and 

groaning, and G.F. telling her to be quiet. She tried to push away, but she couldn’t push far, and 

she was just pulled right back. She testified that she was scared, confused, dizzy, nauseous, and 

blacking out. Eventually the respondents stopped assaulting her and had sex with each other. The 

complainant passed out on the bed next to them.15 

12. G.F. told a very different story. He denied feeding the complainant any alcohol in the 

trailer. He denied that she was showing any signs of alcohol consumption at all. He described a 

spontaneous, lucid, and enthusiastic sexual encounter. With only gentle prompting on his part, he 

claimed that the complainant had initiated and encouraged the sexual encounter. In his eyes, this 

was the “best moment of her life.”  At one point during the sexual activity, according to G.F., the 

complainant stopped and told them that she hoped they could engage in more sexual activity in 

the future at their house. He believed this was because she wanted to be louder and more 

vigorous. Despite the complainant’s apparent enthusiasm, G.F. claimed to have asked her if she 

was “ok” a “minimum of seven times” throughout the sexual encounter. When the complainant 

left the trailer the next morning, G.F. recounted that she smiled at him, and told him she was 

doing “fine, just a bit of a headache.”16 

                                                 
15 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at pp. 137-
138; R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 20-21, ¶ 6-7; Transcript of 
March 7, 2016, Appellant’s Record, V.3, T40, pp. 37, 39-40.   
16 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at pp. 140-
141; Transcript of May 9, 2016, Appellant’s Record, V.6, T.44, at pp. 121-123, 129-130.  
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(ii) The trial: closing submissions and reasons for judgment 

13. In their closing submissions the two respondents and the Crown all focused exclusively 

on credibility. They clearly identified the W.D. analysis as the deciding issue in the case. The 

Crown told the judge that the live issues in the case did not include the defence of honest but 

mistaken belief in communicated consent, and did not require detailed consideration of the 

degree of intoxication needed to establish incapacity. The Crown submitted that the 

complainant’s evidence, if accepted, led definitively to the conclusion that she was incapable of 

consenting. The judge commented that the Crown’s submission seemed consistent with the tenor 

of the submissions he had just received from defence counsel. Neither of the two defence counsel 

voiced any disagreement with the Crown’s characterization of the live issues.17   

14. The judge accepted the complainant’s evidence. He described her evidence as 

“straightforward”, “without a hint of fabrication or embellishment”, “consistent” and 

“corroborated.”  He listed ten examples of the consistency in the complainant’s account. He 

voiced no concerns or doubts about any part of her evidence. Turning to the evidence of G.F., the 

judge found that it was “riddled with inconsistencies” and listed eleven examples. The judge also 

discussed six arguments that defence counsel had advanced to support G.F.’s account and cast 

doubt on the complainant’s account. He rejected all of them. Ultimately the judge rejected G.F.’s 

account and found that it did not leave him with any reasonable doubt. He convicted the 

respondents because the evidence he did accept “convincingly supports the conclusion that [G.F. 

and R.B.] forced [the complainant] into having non-consensual sex.”18 

                                                 
17 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 149; 

Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at pp. 51-52. 

See also Written Closing Submissions Filed at Trial, Appellant’s Record, V.2, T.6, 7, and 8. Note: 

These written submissions were not made exhibits. Copies have been obtained from the trial 

Crown, and have been provided to this Court for completeness with the consent of the respondents. 

Copies of these written submissions were not provided to the Court of Appeal.  

18 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 149-
161; Transcript of September 6, 2017 – Reasons for Sentence of G.F., Appellant’s Record, V.7, 
T.47, at p. 167, ln. 14.  
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(iii) The appeal: facta and oral argument 

15. The respondents presented a united front on appeal as they had done at trial. Jointly, they 

filed 57 pages of written arguments in two factums prepared by two experienced defence counsel 

– nearly twice the page limit available to most litigants proceeding alone.19  They described the 

defence position at trial in the following terms:  

The defence position was that [the complainant] was not a credible witness. She was not 
at all intoxicated in the trailer. She consented to the sexual activity and lied about it to her 
parents. Her behaviour throughout the weekend was consistent with a desire to 
experiment with the Appellants.20 

16. In their factum the respondents raised three grounds of appeal to challenge their 

convictions: (1) unreasonable verdict, (2) uneven scrutiny of the evidence, and (3) ineffective 

assistance of counsel. They also appealed their sentences. The unreasonable verdict argument 

had two branches. First, the respondents argued that the evidence was incapable of supporting 

the verdict. Second, they argued that the judge had followed an illogical path to conviction. They 

concluded the unreasonable verdict argument by pre-emptively arguing against a proviso 

argument that they anticipated the Crown might advance. Specifically, they argued that if the 

Court of Appeal accepted that the finding of incapacity had been unreasonable, their convictions 

could not be sustained on the alternative basis that the Crown had proven no consent irrespective 

of capacity.21  The Crown, in its factum, responded to all of the arguments advanced, including 

the two branches of the unreasonable verdict argument. The Crown also advanced the proviso 

argument that had been anticipated by the respondents.22   

17. In oral argument the respondents raised no additional grounds of appeal.23  For their 

conviction appeal, they only had time to make submissions about their first and third grounds of 

appeal. Their submissions for the unreasonable verdict ground of appeal tracked the structure of 

                                                 
19 Appellant Factum Filed at the Court of Appeal: G.F., Appellant’s Record, V.2, T.14; Appellant 
Factum Filed at the Court of Appeal: R.B., Appellant’s Record, V.2, T.15. 
20 Appellant Factum Filed at the Court of Appeal: G.F., Appellant’s Record, V.2, T.14, at p. 91-
92, ¶ 39.  
21 Appellant Factum Filed at the Court of Appeal: G.F., Appellant’s Record, V.2, T.14, at pp. 93-
100.  
22 Respondent Factum Filed at the Court of Appeal: Crown, Appellant’s Record, V.2, T.16.  
23 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at pp. 1-79.  
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their written argument. Counsel for the respondents expressed the two branches of their 

argument in the following terms: 

Firstly, it was unreasonable in the sense that it is not a verdict that a properly instructed 
jury could have rendered.  

 […] 

The second reason that the verdict is unreasonable is because it’s in a sense sort of not the 
sort of regular unreasonable verdict sense but more so in the Sinclair and Beaudry line of 
cases, that it was unreasonable in the sense that, that it was reached by an illogical or 
irrational reasoning process.24 

They concluded their submissions on the issue by addressing the proviso argument.25  

18. The Crown’s oral submissions, too, tracked its written submissions.26  The panel asked no 

questions of the Crown about the unreasonable verdict argument. The first questions from the 

panel came when the Crown turned to the proviso argument. In relation to that issue, the court 

asked several questions. The Crown maintained that the judge’s acceptance of the complainant’s 

evidence, which clearly established that she did not consent, provided an alternative pathway to 

guilt if the Court rejected the finding of incapacity as unreasonable.27   

19. The Crown, like the respondents, used all of its allotted time for oral submissions. The 

Court raised no errors beyond those raised by the respondents, and reserved judgment. 

(iv) The appeal: the Court’s decision 

20. The Court of Appeal released its reasons on June 14, 2019.28  The Court rejected both 

branches of the unreasonable verdict argument. On the first branch they held that the 

complainant’s evidence could reasonably support a finding of incapacity. They cited the 

complainant’s intermitted awareness, her waking from sleep to find sexual acts performed upon 

her, her saying no, and her own description of her condition throughout the sexual activity.29  

                                                 
24 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 26, ln. 20, 
and p. 28, ln. 15.   
25 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 30, ln. 30 – 
p. 34, ln. 25.  
26 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at pp. 79-127.  
27 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p.92, ln. 10 – p. 
96, ln. 10.  
28 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2.  
29 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 30, ¶ 25-26.  
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The Court also rejected the second branch of the respondent’s unreasonable verdict argument. 

The complainant’s evidence was not plainly contradicted by other evidence relied on, nor was it 

incompatible with evidence not otherwise contradicted or rejected by the trial judge.30   

21. Having rejected the unreasonable verdict argument, the court did not move on to the 

other grounds of appeal raised by the respondents. Instead, the Court identified two different 

errors premised on deficiencies in the judge’s reasons. First, the Court held that the judge failed 

to undertake an analysis of the complainant’s degree of impairment in light of the jurisprudence 

on incapacity. Second, the Court held that the structure of the reasons made it unclear whether 

the judge had considered the issue of consent separately from the issue of capacity in the manner 

described by this Court in R. v. Hutchinson31.32  The Court held that the verdict could not be 

upheld on the alternative basis of non-consent irrespective of capacity for two reasons. First, they 

found that the Crown at trial had not invited the Court to convict on that basis, and second, the 

judge’s reasons did not clearly indicate a finding of non-consent irrespective of capacity.33  

PART II: POINTS IN ISSUE 

Issue One: 

22. Was this Court’s decision in R. v. Mian intended to permit appellate courts to decide 

cases based on issues not raised by the parties, and without giving notice or an opportunity to 

respond, as long as those issues are not “new issues”?  Or do the rules of natural justice require 

that the parties receive notice and the opportunity to respond to all important issues?  

The appellant submits that Mian was never intended to create an exception to the rules of 

natural justice.  

                                                 
30 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 30-31, ¶ 27.  
31 [2014] 1 S.C.R. 346, 2014 SCC 19 [Hutchinson].   
32 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 31, ¶ 28, p. 37, ¶ 41, p. 40-41, 
¶ 48, p. 43-44, ¶ 53-54.   
33 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 44-45, ¶ 55.  
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Issue Two: 

23. Did the Court of Appeal for Ontario err in finding the judge’s reasons deficient?   

The appellant submits that the answer is yes. On a contextual review, the judge’s reasons 

were sufficient to explain the verdict and permit meaningful appellate review. 

Issue Three: 

24. In the alternative, did the Court of Appeal for Ontario err in failing to apply the curative 

proviso to correct any errors in the judge’s reasons? 

The appellant submits that the answer is yes. The judge accepted the complainant’s 

account, and her account led inescapably to conviction. Even if the errors found by the 

Court of Appeal are upheld, there is no reasonable possibility that they could have 

impacted the verdict. 

PART III: BRIEF OF ARGUMENT 

A. PARTIES ARE ENTITLED TO RESPOND TO ALL LEGAL ISSUES PUT AGAINST THEM, NOT JUST 

“NEW ISSUES”  

25. The Crown submits that the Court of Appeal erred by using this Court’s decision in Mian 

to justify departing from the rules of natural justice, and thereby created the appearance of 

partiality. Parties are entitled to be heard on all issues raised by the court that could impact their 

interests in the litigation, not just “new issues.”  Appellate courts have a very broad discretion to 

raise issues that are not the focus of the arguments as framed by the parties, but are not so far 

removed from those arguments as to amount to “new issues”. In this factum, those issues will be 

referred to as “related issues”. The rules of natural justice typically require less of appellate 

courts seeking to raise related issues than they do for courts seeking to raise new issues. But less 

is not nothing. Even for related issues, courts are bound by the duty to hear the other side, and to 

be and appear to be impartial. The failure to provide the parties with the opportunity to make 

submissions on related issues that impact the determination of an appeal amounts to 

jurisdictional error. 
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(i) The common law rules of natural justice and the Charter: an overview 

26. The common law rules of natural justice have been described as the requirement for “fair 

play in action.” Within those rules are the right of the parties to be heard, also known as the 

principle of audi alteram partem, and the requirement that the tribunal be and appear to be 

impartial. The scope of those rules will vary with the nature of the tribunal. Judicial proceedings 

will generally be bound by the rules of natural justice to a greater degree than administrative 

tribunals. This is particularly true of penal proceedings, where the stakes are high both for the 

accused and for the public. The failure to observe the rules of natural justice amounts to 

jurisdictional error.34   

27. Justice L'Heureux-Dubé in Baker v. Canada (Minister of Citizenship and Immigration) 

identified several relevant factors for determining the requirements of procedural fairness in a 

given set of circumstances:35   

(1) the nature of the decision being made and the process followed in making it;  

(2) the nature of the statutory scheme and the terms of the statute pursuant to which the 
body operates;  

(3) the importance of the decision to the individual or individuals affected;  

(4) the legitimate expectations of the person challenging the decision; and  

(5) respect for the choices of procedure made by the agency itself, particularly when the 
statute leaves to the decision-maker the ability to choose its own procedures. 

28. The first of the two rules of natural justice, the right to be heard, requires that parties be 

given a “fair opportunity of answering the case against them.”36  The rule has been characterized 

as a “venerable principle” and a “matter of elementary justice.”37  In Supermarchés Jean 

                                                 
34 Charkaoui v. Canada (Citizenship and Immigration), 2007 SCC 9, [2007] 1 S.C.R. 350, at ¶ 28-
29, 32, 48-64 [Charkaoui]; Therrien (Re), 2001 SCC 35, [2001] 2 S.C.R. 3, at ¶ 81-82 [Therrien]; 
Kane v. Board of Governors of the University of British Columbia, [1980] 1 S.C.R. 1105, at 1113 
[Kane], citing Ridge v. Baldwin, [1962] 1 All E.R. 834; Supermarchés Jean Labrecque Inc. v. 
Flamand, [1987] 2 S.C.R. 219, at 236 [Supermarchés Jean Labrecque].  
35 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, at ¶ 23-28 
[Baker].  
36 International Woodworkers of America, Local 2-69 v. Consolidated-Bathurst Packaging Ltd., 
[1990] 1 S.C.R. 282, at 339 [Consolidated-Bathurst].  
37 R. v. J.V. (2002), 163 C.C.C. (3d) 507 (Ont. S.C.J.), at ¶ 98 [J.V.], citing L’Alliance des 
Professeurs Catholiques de Montreal v. La Commission des Relations Ouvrieres de la Province 
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Labrecque, Justice L’Heureux-Dubé observed that “this rule is so very fundamental in our law 

that I do not think there is any necessity to discuss it at length.”38  Parties are entitled to respond 

to the facts and to the legal arguments put against them. 39   

29. The present appeal concerns the outer boundaries of the right to be heard. In the 

administrative law context, it is the fact that a decision affects the rights, privileges, or interests 

of an individual that triggers the duty of fairness.40  This Court in Kane explained that parties are 

entitled to be informed of, and to make representations with respect to, evidence which affected 

the disposition of the case.41  In relation to legal arguments, the parties must be informed of any 

new argument on which they have not made any representations, and they must be given a 

reasonable opportunity to respond.42  The right to be heard is so integral to the adversarial system 

that appellate courts should depart from it only in “exceptional circumstances.”43  The judge’s 

efforts, however conscientious, cannot provide an effective substitute for informed 

participation.44 

30. The right to be heard is linked inextricably to a second rule of natural justice: the 

requirement for impartiality. Impartiality relates to the state of mind or attitude of the tribunal in 

relation to the issues and the parties. Impartiality is a fundamental pre-requisite for achieving just 

results and for maintaining public confidence in the administration of justice. The confidence of 

the public requires that judges be impartial, and that they appear to be impartial. Without the 

confidence of the public, the justice system cannot function. This Court has stated unequivocally 

that “[i]f the words or actions of the presiding judge give rise to a reasonable apprehension of 

bias to the informed and reasonable observer, this will render the trial unfair.”45   

                                                 
de Québec et la Commission des Écoles Catholiques de Montréal, [1953] 2 S.C.R. 140, at 153, 
and Harlekin v. University of Regina, [1979] 2 S.C.R. 561, at 598.  
38 Supermarchés Jean Labrecque, supra note 34, at 233-239.  
39 Consolidated-Bathurst, supra note 36, at 324, 338-340.  
40 Therrien, supra note 34, at ¶ 81.  
41 Kane, supra note 34, at 1115-1116.  
42 Therrien, supra note 34, at ¶ 81, citing Cardinal v. Director of Kent Institution, [1985] 2 
S.C.R. 643, at 653, and Baker, supra note 35, at ¶ 20.  
43 Goodis v. Ontario (Ministry of Correctional Services), [2006] 2 S.C.R. 32, 2006 SCC 31, at ¶ 
21. 
44 Charkaoui, supra note 34, at ¶ 50-51, 62-63.  
45 R. v. Valente, [1985] 2 S.C.R. 673, at 685, 689; R. v. R.D.S., [1997] 3 S.C.R. 484, at ¶ 91, 92, 
94 [R.D.S.].  
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31. The rules of natural justice are now recognized in ss. 7 and 11(d) of the Canadian 

Charter of Rights and Freedoms.46  That recognition offers a tool for accused persons to insist on 

fair proceedings, but more generally, it also guides the development and application of the 

common law.47 

32. In criminal proceedings the accused is not the sole beneficiary of the rules of natural 

justice. The Crown, and by extension the public, is also entitled to a fair trial. As explained by 

Justice Cory in R.D.S., not only is the Crown entitled to raise fair trial concerns, “[i]ndeed it has 

a duty to make such a submission in appropriate circumstances.”48  In the criminal law context 

the Crown’s right to be heard has been recognized at several stages of the proceedings, 

including: the bail hearing, the preliminary inquiry, and the determination of the verdict.49   

33. Courts have recognized that the removal of one of the pillars of natural justice, the right 

to be heard, leaves the others, including the appearance of impartiality, more vulnerable. 

Decisions made without input sit uneasily within the adversarial system that is the “bedrock” of 

our jurisprudence.50  Although judges are not mere umpires, they cannot “enter the arena and 

appear to take on the role of an advocate.”51  In J.V., Justice Hill of the Superior Court of Justice 

in Ontario reviewed the Crown’s right to be heard. At the conclusion of his review, Justice Hill 

highlighted the undeniable link between the right to be heard and the right to an impartial 

hearing, explaining that “a final decision made in the circumstances of a denial of the right to be 

heard almost inevitably raises the spectre of pre-judgment and a reasonable apprehension of 

bias.”52  Justice cannot be “seen to be done” in relation to issues that are conceived of, debated, 

and decided, only behind the closed doors of the judge’s chambers.53   

                                                 
46 Canadian Charter of Rights and Freedoms, The Constitution Act, 1982, being Schedule B to 
the Canada Act 1982 (UK), 1982, c 11 [Charter].  
47 Pearlman v. Manitoba Law Society Judicial Committee, [1991] 2 S.C.R. 869, at 882-883; 
Charkaoui, supra note 34, at ¶ 28-29, 32, 48-52, 53-64; R. v. Rodgers, 2006 SCC 15, [2006] 1 
S.C.R. 554, at ¶ 18.  
48 R.D.S., supra note 45, at ¶ 96.  
49 Ibid., at ¶ 96; R. v. Griffith, 2013 ONCA 510, 116 O.R. (3d) 561 [Griffith]; J.V., supra note 37; 
R. v. H.W., [2002] O.J. No. 5881 (S.C.J.), at ¶ 7-10. 
50 R.D.S., ibid., at ¶ 15; Charkaoui, supra note 34, at ¶ 54.  
51 Griffith, supra note 49, at ¶ 25.  
52 J.V., supra note 37.  
53 Ibid., at ¶ 94-108; R. v. Sussex Justices, [1924] 1 K.B. 256, at 259. 

http://www.statutelaw.gov.uk/documents/1982/11/ukpga
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(ii) This Court’s decision in R. v. Mian 

34. In Mian, this Court clarified the jurisdiction of appellate courts to invite submissions on 

“new issues” not raised by the litigants. Specifically, this Court answered three questions: (1) 

How broad is the jurisdiction to raise new issues? (2) When should that jurisdiction be 

exercised? and (3) What procedures should be followed when that jurisdiction is invoked?54 

35. The starting point for the Court’s analysis was to define “new issues.”  The Court 

explained that issues which are genuinely “new” are “legally and factually distinct from the 

grounds of appeal raised by the parties and cannot reasonably be said to stem from the issues as 

framed by the parties.”55  In setting the outer limits of the jurisdiction to raise new issues this 

Court was forced to grapple with the tension between the undisputed virtues of the adversarial 

system on the one hand, and the importance of addressing the risk of injustice on the other.  

36. This Court also discussed the types of issues that will not constitute new issues. The 

importance of clearly identifying issues that are not new was to avoid interfering with the broad 

jurisdiction of appellate courts to ask questions during oral hearings. The following questions do 

not raise new issues:56 

 Questions that focus on components of the grounds of appeal put forward by the parties;   

 Questions that reach outside the grounds of appeal with a view to understanding the context, 
statutory background, or larger implications;   

 Questions that are rooted in or are components of an existing issue; and   

 Questions going to the backdrop of appellate litigation, such as jurisdiction, remedy, or 
standard of review.  

37. The broad discretion of appellate courts to ask questions that was recognized by this 

Court in Mian did not represent a departure from earlier jurisprudence. In R. v. W.(G.), Chief 

Justice Lamer writing for a majority of this Court explained that questions will be proper “as 

long as the question is not raised in a manner which suggests bias or partiality on the part of the 

appeal court.”  The Chief Justice cautioned, however, that “[i]t is important to emphasize that 

                                                 
54 Mian, supra note 1, at ¶ 28.  
55 Ibid., at ¶ 30.  
56 Ibid., at ¶ 31-35. 
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this right is limited to oral argument, and may not be exercised ex parte, in the court’s reasons 

for judgment or in any other forum.”57 

38. The jurisdiction of appellate courts to raise genuinely “new” issues is very narrow. Courts 

may only raise new issues when failing to do so would risk an injustice. Those cases will be rare 

because the risk of injustice is unlikely to go unnoticed by counsel for both parties. If there is a 

risk of injustice, the Court must also consider whether it has the jurisdiction to consider the issue, 

whether there is a sufficient basis in the record to resolve the issue, and whether there would be 

any procedural prejudice to either party. The safeguards available to help alleviate procedural 

prejudice include notice and the opportunity to respond. What will constitute sufficient notice 

and sufficient opportunity to respond will depend on the case.58 

39. Even if the new issue causes no procedural prejudice to either party, the court cannot 

raise it absent a risk of injustice. The high threshold requirement to identify a “risk of injustice” 

reflects the high risk of creating an apprehension of bias that flows from raising new issues and 

thereby departing from the principle of party presentation. In the adversarial system the courts 

are expected to respect the strategic choices of the parties rather than stepping into the ring to 

bolster the case of one party over the other. 

(iii) The unintended consequence: Mian misinterpreted 

40. Mian has been misinterpreted in this case and in other appellate decisions. This Court’s 

decision in Mian was intended to set clear limits on the discretion of appellate courts to raise new 

issues. The rules of natural justice played a central role in defining those limits. But some 

appellate courts have attempted to apply Mian as authority for the reverse proposition: if an issue 

is not “new”, then courts have a wide discretion to cast aside the rules of natural justice. The 

application of Mian in this way amounts to a form of non sequitur that should be rejected by this 

Court. The Crown respectfully submits that the Newfoundland Court of Appeal in R. v. St. 

John’s (City), and the Saskatchewan Court of Appeal in R. v. Branscombe both misinterpreted 

Mian in the same way as the Court of Appeal for Ontario in this case.59 

                                                 
57 R. v. W.(G.), [1999] 3 S.C.R. 597, at ¶ 17.  
58 Mian, supra note 1, at ¶ 41-54.   
59 R. v. St. John’s (City), 2017 NLCA 71 [St. John’s (City)]; R. v. Branscombe, 2017 SKCA 71, 
355 C.C.C. (3d) 93 [Branscombe]. 
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41. In R. v. St. John’s (City), the summary conviction appeal (SCA) court had ordered a new 

trial based on an issue that was not raised by the parties. On appeal to the Newfoundland Court 

of Appeal both parties agreed that there had been no opportunity to make submissions on the 

issue that was the basis of the SCA judge’s decision. The parties jointly submitted that the issue 

was “new” and that the judge had failed to satisfy the procedural requirements of Mian. The 

majority and dissent disagreed about whether the SCA judge had raised a “new issue”, and 

whether the resulting decision was unfair. The majority reasoned that, in the absence of a “new 

issue”, the SCA judge had the discretion to decide whether there was a need for further 

submissions. The dissenting judge viewed the SCA decision as unfair. In the absence of notice 

that the judge might decide the appeal based on an issue not raised by the parties, the parties had 

lost the opportunity to weigh in on that decisive issue. The dissent would have framed the issue 

as “new”, since it was a “new basis for potentially finding error.”  There was no discussion about 

(i.e. recognition of) the procedural rights of the parties if the issue was not “new.”60 

42. In R. v. Branscombe, the Saskatchewan Court of Appeal was also faced with a summary 

conviction appeal judgment in which the parties agreed that the SCA judge had ruled on an issue 

that was neither advanced nor argued by the parties. Despite the agreement of the parties on that 

point the Court held that that neither party had been prejudiced. The question was jurisdictional 

in nature and therefore, pursuant to Mian, it was not a new issue. There was no discussion (i.e. 

recognition) of the procedural rights of the parties that would survive after finding that the issue 

was not “new.”61   

43. In the case at bar, the misinterpretation of Mian is laid bare at paragraph 29 of the 

decision of the Court of Appeal. The Court acknowledged that they were reversing the 

convictions and ordering a new trial based on an error that was “not the precise argument 

advanced by the appellants.”  The Court did not go on to question whether natural justice would 

still require them to give notice and the opportunity to respond. Instead the Court pointed to 

Mian as the governing authority. The Court explained that “issues related to consent and 

capacity” had formed part of the submissions of the parties, and were therefore “rooted in or 

components of” the grounds of appeal. The implication of the Court’s brief and conclusory 

                                                 
60 St. John’s (City), ibid., at ¶ 6, 12-36, 49-50, 54-60. 
61 Branscombe, supra note 59, at ¶ 9-10, 22-23, 25-26, 31-34. 



17 
 

 

reference to Mian was that any concerns surrounding the rules of natural justice were exhausted 

by their finding that the issue was not “new.”62    

44. The incorrect interpretation of Mian that was adopted in St. John’s, Branscombe, and in 

this case, strikes at the heart of the adversarial system. Ironically, this Court in Mian sought to 

emphasize the importance of the principle of party presentation as a component of the adversarial 

system. The majority explicitly recognized that departures from that principle risk creating an 

apprehension of bias. And yet it is in the course of purportedly applying Mian that provincial 

appellate courts have raised and adjudicated related issues without notice to the parties. Those 

Courts have created the appearance that they are entering the arena instead of remaining 

impartial adjudicators, and consequently, the adversarial system has been undermined.63 

45. Nowhere in Mian does this Court purport to identify a category of issues in relation to 

which appellate courts need not consult with the parties. To the contrary, this Court said that 

even for related issues, “where appropriate, the court may have to be prepared to grant even a 

brief adjournment to allow the parties to consider and canvass the issue.”  This sole reference to 

the surviving requirements of natural justice has gone unnoticed by the appellate courts that have 

misinterpreted Mian.64   

46. The importance of the opportunity to respond to related issues cannot be overstated. One 

need only look to the examples of related issues listed in Mian to see how important those issues 

can be: Jurisdiction, remedy, “components” of arguments raised, issues that are “rooted” in the 

grounds of appeal. These are all questions that can overtake the grounds of appeal debated by the 

parties and single-handedly determine the outcome of the litigation. Decisions about these issues 

will invariably impact the “rights, privileges, and interests” of the parties. For example, allowing 

the parties to spin their wheels making submissions about the grounds of appeal raised, when the 

court ultimately decides to resolve the appeal solely based on an underlying jurisdictional 

question that was never expressly raised, would surely not be enough to satisfy the rules of 

natural justice.  

                                                 
62 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 31, ¶ 29. 
63 Mian, supra note 1, at ¶ 38-39; see also R. v. Barton, 2019 SCC 33, at ¶ 51.   
64 Mian, ibid., at ¶ 33. 
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47. From the perspective of the parties, anticipating and responding to all foreseeable issues 

that are not genuinely “new” is inconsistent with the modern reality of appellate practice. 

Litigants must adhere to page limits in their facta and time limits in their oral submissions. 

Arguments are expected to be focused and concise. The efficient use of court time depends on 

the parties trusting that the Court will decide only those issues that have been raised by the 

parties or expressly brought to the floor by the Court.  

48. In the absence of submissions, the reliability of individual court decisions will suffer. 

Decisions are reliable when they are informed by the unique perspectives of the parties. Parties 

are typically more familiar with the record on appeal – every page of the transcript, every 

exhibit, every motion. In some cases the parties have been living their litigation for years. The 

parties might choose not to raise certain issues based on information that is not reflected in the 

record and is not known to the Court.  

49. Not only does the misinterpretation of Mian render the process unfair and unreliable, but 

it may also unduly restrict the Court’s ability to ask questions and grapple with related issues. If 

“new issues” are interpreted as encapsulating all issues that attract a right to make submissions, 

then appellate courts will be left with a very narrow field of inquiry before they are required to 

satisfy the “risk of injustice” threshold. The boundaries of “new issues” would far outreach their 

intended purpose. The label of “new issue” was intended only for issues that are so detached 

from the arguments raised by the parties that their introduction by the Court is likely to suggest 

bias even in the absence of procedural prejudice. Appellate courts should continue to have a 

broad discretion to raise questions about related issues because probing into issues that are 

related to the grounds of appeal does not threaten the court’s appearance of impartiality – so long 

as the Court proceeds in compliance with the rules of natural justice.  

50. On a broader scale, decisions made without submissions risk a disservice to the 

development of the law. The words of the Chief Justice of the Newfoundland Court of Appeal 

writing a concurring judgment in Sansome v. Rubens are apposite:  

Even where a matter (in this case, whether policy considerations limit or negate the duty of 
care) is, to use the terminology in Mian, “a component of the overall analysis” of an issue 
that is in play (in this case, the duty of care), the parties ought to be given the opportunity to 
make submissions on the point. This is not only a matter of fairness to the parties but is 
fundamental to a balanced and proper analysis of the issue. To address matters relating to 
policy considerations, uninformed by the considered submissions of the parties is to risk 
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making an analysis that is skewed and unappreciative of all the implications that bear on the 
issue. Worse, it may lead to the wrong result. In this case, the panel did not see fit to recall 
the parties and to seek submissions.65 

B. THE COURT OF APPEAL DID NOT SEEK OR RECEIVE ANY SUBMISSIONS FROM THE PARTIES 

ON THE DECISIVE ISSUES 

51. In the case at bar, the Court of Appeal’s misinterpretation of Mian deprived the Crown of 

the opportunity to make submissions on the issues that decided the case. The Court allowed the 

appeal because the reasons for judgment left them uncertain about two issues: (1) Whether the 

failure to review the jurisprudence on incapacity revealed a misunderstanding or misapplication 

of those principles, and (2) whether the judge had considered the issue of consent separately 

from the issue of capacity in the manner described by this Court in Hutchinson. Essentially, the 

Court found the judge’s reasons to be insufficient. Those issues were not raised by the parties, 

nor were they flagged by the Court at the hearing. If the Crown had known the Court’s concerns 

about the judge’s reasons, the Crown would have vigorously contested any suggestion that those 

reasons gave rise to error and would have argued the proviso in in the alternative.  

(i) The decisive issues were not raised by the parties in writing 

52. In their facts at the Court of Appeal, the respondents advanced three grounds of appeal 

against their convictions. The Court of Appeal addressed only one of those grounds: 

unreasonable verdict. 

53. The respondents laid out their written argument in support of an unreasonable verdict at 

paragraphs 49 to 53 of the factum of G.F.66  Their argument followed the two well-trodden paths 

towards establishing an unreasonable verdict. Either the evidence was incapable of supporting 

the verdict, or the verdict was reached illogically or irrationally. There were no additional layers 

to their argument raising the type of concern put forward by the Court of Appeal in its decision. 

Nowhere in their argument did the respondents suggest that the judge’s reasons left them 

uncertain about whether he had convicted due to mere intoxication as opposed to incapacity. To 

the contrary, the respondents wrote: “His Honour convicted the Appellants on the basis that [the 

                                                 
65 2017 NLCA 32, at ¶ 108. 
66 Appellant Factum Filed at the Court of Appeal: G.F., Appellant’s Record, V.2, T.14, at pp. 97-
99, ¶ 49-53.  
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complainant] was so intoxicated that she did not have the capacity to consent.”67  That statement 

alone belies any suggestion that they intended to challenge the sufficiency of the judge’s reasons 

in the manner laid out by the Court of Appeal. Nor did the respondents find fault in the judge’s 

failure to articulate the two-part analysis discussed in Hutchinson. In fact, the respondents made 

no reference to Hutchinson at all.68 

54. The Crown’s factum offered a fulsome response to the unreasonable verdict argument 

advanced by the respondents.69  But since the respondents had not advanced the concerns that 

ultimately led the Court of Appeal to allow the appeal, the Crown made no submissions in 

response to those concerns. 

(ii) The decisive issues were not raised by the parties or by the Court at the hearing 

55. At the hearing of the appeal, the oral submissions of the respondents tracked their written 

argument. They submitted that “Firstly, [the verdict] was unreasonable in the sense that it is not a 

verdict that a properly instructed jury could have rendered”.70  Then they submitted that the 

“second reason that the verdict is unreasonable is […] that it was reached by an illogical or 

irrational reasoning process.”71  They did not raise any new grounds of appeal. The Crown 

responded in kind.72 

56. The Court of Appeal did not flag any new concerns for the parties to address. For both 

the Crown and the respondents, the court asked no questions during their submissions on the 

merit of the unreasonable verdict argument. For both parties, the first questions came when the 

submissions reached the discussion of the curative proviso.73  The panel sought assistance about 

the availability of an alternative path to conviction: guilt based on no consent irrespective of 

                                                 
67 Appellant Factum Filed at the Court of Appeal: G.F., Appellant’s Record, V.2, T.14, at p. 97, ¶ 
49.  
68 The Crown did cite Hutchinson, although for a different purpose – see Respondent Factum 
Filed at the Court of Appeal: Crown, Appellant’s Record, V.2, T.16, at pp. 164-165, ¶ 57-58. 
69 Respondent Factum Filed at the Court of Appeal: Crown, Appellant’s Record, V.2, T.16, at pp. 
163-172, ¶ 52-75. 
70 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 26, ln. 20. 
71 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 28, ln. 15-
20. 
72 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at pp. 79-96.  
73 The first question for the respondents appears at p. 32, ln. 1; the first question for the Crown 
appears at p. 92, ln. 10. 
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capacity. Justice Pardu put to the respondents that “[the complainant’s] evidence certainly 

indicates that she did not consent to the sexual activity, whether or not she was incapacitated. I 

mean, what are we to make of that?”74  During the Crown’s submissions, Justice Nordheimer 

asked several questions about whether it was inconsistent to find both no consent and incapacity 

to consent. At the conclusion of the exchange between Justice Nordheimer and the Crown, 

Justice Nordheimer confirmed with the Crown that the argument being advanced on this issue 

was a proviso argument, and the Crown agreed.75 

57. The Court did not at any time during the hearing suggest that there were other issues that 

might lead them to allow the appeal even if they rejected the grounds advanced by the 

respondents. The Court did not notify the parties that they were concerned that the judge’s 

reasons were insufficient to permit meaningful appellate review of his application of the law of 

incapacity. The Court also did not notify the parties that they were concerned about the failure to 

engage the two-step analytical process from Hutchinson to the question of capacity and consent.  

(iii) The Court of Appeal openly acknowledged their departure from the issues 

raised and argued by the parties in its decision 

58. The reasons of the Court of Appeal leave no room to doubt that the Court departed from 

the issues raised and argued by the parties. The Court addressed only one of the grounds of 

appeal raised by the respondents – unreasonable verdict - and they rejected that ground of appeal 

unreservedly. The Court’s discussion of that ground of appeal appears at paragraphs 23 to 27 of 

its decision under the subtitle “Appellants’ argument that the verdict was unreasonable”. At the 

conclusion of that discussion, Justice Pardu writing for the Court held that:  

I do not agree that the nature of the account given by the complainant in itself is 
demonstrably incompatible with incapacity to consent to sexual relations or that 
the trial judge failed to consider this evidence. 

[…] 

I would not conclude that the testimony the complainant gave about her incapacity was 
plainly contradicted by other evidence or that it was incompatible with evidence not 

                                                 
74 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 33, ln. 5-10. 
75 Transcript of May 1, 2019 – Court of Appeal, Appellant’s Record, V.8, T.49, at p. 95 ln. 20 – 
p. 96 ln. 10. 
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otherwise contradicted or rejected by the trial judge: see R. v. R.P., 2012 SCC 22, [2012] 
1 S.C.R. 746, at para. 9.76 

59. The Court then moved on to a different issue entirely, under the subtitle “Analytical 

approach to consent and capacity”. It was at the start of this portion of their decision that the 

Court acknowledged their departure from the issues raised by the parties. Justice Pardu wrote:  

While this is not the precise argument advanced by the appellants, the issues related to 
consent and capacity were central to the arguments made on appeal by both the appellants 
and the Crown. As noted in R. v. Mian, 2014 SCC 54, [2014] 2 S.C.R. 689, at para. 33, 
“issues that are rooted in or are components of an existing issue are not ‘new issues’” for 
the purposes of appellate review.77 

60. On the facts of this case, the Crown accepts that the sufficiency of the judge’s reasons 

surrounding incapacity can be said to be “rooted in” or a “component of” the unreasonable 

verdict argument.78  In order to craft their arguments about the reasonableness of the verdicts, the 

parties had to undertake a careful review of evidence, the positions of the parties, and the judge’s 

reasons. Had the Court raised its concerns about sufficiency of reasons with the parties during 

the hearing, the Crown would have been able to respond. But the issues were never raised 

because the Court interpreted Mian as permitting them to decide related issues without seeking 

submissions from the parties. 

61. Referring back to the criteria set out by this Court in Baker, the Court of Appeal ought to 

have decided the related issues in accordance with the strictest application of the rules of natural 

justice because: 

 The nature of the proceedings was the judicial determination of a criminal appeal – arguably 

the pinnacle of procedural fairness requirements.  

 The statutory scheme in which the appeal took place, the Criminal Code, is structured such 

that the Court of Appeal will be the court of last resort in the vast majority of cases.  

                                                 
76 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 30, ¶ 25 and 27. 
77 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 31, ¶ 28-29.  
78 See R. v. Sheppard, [2002] 2 S.C.R. 869, 2002 SCC 26, at ¶ 34, 38. If the Crown is wrong on 

this point and the issues were, in fact, “new issues”, then the Court of Appeal could not have 

raised the issues at any point in the proceedings because there was no risk of injustice.  
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 The decision to which the issues related was the disposition of the case – whether or not the 

Court should interfere with two presumptively valid criminal convictions.  

 The legitimate expectations of the parties were that the Court would decide the appeal only 

on the basis of issues that were raised by the parties or discussed in Court.  

 It has never been doubted that criminal proceedings must conform to the most stringent 

requirements of the rules of natural justice in determining the ultimate issue.79   

  

C. WITHOUT THE BENEFIT OF SUBMISSIONS THE COURT OF APPEAL REACHED THE WRONG 

RESULT: THE JUDGE’S REASONS WERE RESPONSIVE TO THE LIVE ISSUES  

62. The Court of Appeal ordered a new trial for two reasons. First, they held that the judge 

committed an error of law because he failed to discuss the jurisprudence that sets out the level of 

intoxication needed to reach the level of incapacity. Second, they held that the judge committed 

an error of law because he failed to consider the issue of consent separately from the issue of 

capacity in the manner set out in Hutchinson. At the Court of Appeal the Crown did not have the 

opportunity to respond to either of those concerns. Before this Court, the Crown submits that 

neither error is made out on the record. 

(i) Intoxication and incapacity: the judge was not required to demonstrate his 

understanding of undisputed legal principles 

63. The only live issue in this case was credibility. The judge was required to explain his 

credibility findings, and he did. The judge did not discuss the jurisprudence surrounding the level 

of intoxication required for incapacity because all parties agreed that it was not a live issue on 

the facts of this case. Trial judges are presumed to know the basic legal principles with which 

they engage on a regular basis. The Court of Appeal departed from the purposive approach to 

reviewing the sufficiency of reasons by requiring the judge to demonstrate his awareness and 

application of legal principles that were uncontroversial in the case before him. 

64. This Court has written extensively on the correct approach to assessing the sufficiency of 

reasons. An appellate court cannot interfere simply because it thinks the trial judge did a poor job 

                                                 
79 Supermarchés Jean Labrecque, supra note 34, at ¶ 60. 
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of expressing himself. The appellant bears the burden of showing that the reasons are not only 

deficient, but also that the deficiency precludes meaningful appellate review.80  

65. The sufficiency of reasons must be assessed using a functional and contextual approach. 

The assessment is functional because the Court must ask whether the reasons perform their 

intended function: explaining the result to the parties and allowing for meaningful appellate 

review. The accused must know why he has been convicted. The foundation for the verdict must 

be “intelligible.”  What is required is for a logical connection between the verdict and its basis to 

be discernable in context. What is not required is a verbalization of the entire thought process in 

a “watch me think” fashion. Reasons for judgment cannot be analyzed as if they were 

instructions to a jury. 81  Meaningful appellate review requires that the foundation for the 

conviction be discernable so that counsel can ascertain possible grounds of appeal, and so that 

the appellate court can resolve them. As Chief Justice McLachlin explained in R.E.M.:  

Essential findings of credibility must have been made, and critical issues of law must 
have been resolved. If the appellate court concludes that the trial judge on the record as a 
whole did not deal with the substance of the critical issues on the case […], then, and 
then only, is it entitled to conclude that the deficiency of the reasons constitutes an error 
in law. [emphasis added]82  

66. The assessment is contextual because the trial process is dynamic. The judge’s reasons 

must be read as a whole and in the full context of how the trial unfolded. Context is critical. The 

content and level of detail required for the judge’s reasons to perform their function will differ 

from one case to the next. The live issues at trial, as informed by the positions of the parties, 

must be the starting point for any functional review of the sufficiency of reasons, because it is to 

those issues that the reasons must respond. A contextual assessment also recognizes the reality of 

time constraints in the trial courts. Trial judges deliver oral judgments every day. They need only 

show that they have seized the substance of the critical issues at trial, and how they resolved 

those issues. If the evidence is contradicting or confusing in relation to a critical issue at trial, 

then the judge must recognize and deal with that contradiction. If there are difficult or novel 

questions of law that must be resolved in order to decide the critical issues at trial, then the judge 

                                                 
80 Sheppard, supra note 78, at ¶ 26, 33, 43-44.  
81 Ibid., at ¶ 24-25, 55; R. v. R.E.M., [2008] 3 S.C.R. 3, 2008 SCC 51, at ¶ 17-19, 35, 41 
[R.E.M.]; R. v. Morrissey (1995), 22 O.R. (3d) 514 (C.A.), at pp. 524-525 [Morrissey].  
82 R.E.M., ibid., at ¶ 57.  
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must recognize and deal with those questions. As soon as those goals are met, the judge’s 

reasons are sufficient. The failure to reconcile every frailty in the evidence or to allude to every 

relevant principle of law does not render the judge’s reasons insufficient.83 

67. Judges are presumed to know the law with which they work day-in and day-out; they are 

not required to demonstrate to the parties or to the appellate court that they know the law. The 

burden is on the appellant to demonstrate error and to show frustration of appellate review. 

Judges need not expound on matters that are well settled, uncontroversial, or understood and 

accepted by the parties.This applies both to the evidence and the law.84  Where the trial judge 

expressly states the correct legal principle, it will be presumed that it was applied. Where the trial 

judge does not elaborate on a legal principle, it will also be presumed that the correct principle 

was applied. Where a phrase in a trial judge’s reasons is open to two interpretations, the one 

which is consistent with the trial judge’s presumed knowledge of the applicable law must be 

preferred over the one which suggests an erroneous application of the law.85  Whether the judge 

expressly discussed a principle or not, the presumption of correct application will apply unless 

the appellant can demonstrate the error or the insufficiency in the reasons.86 

68. The point of departure on appeal should be a deferential stance based on the proposition 

that the trial judge is in the best position to determine matters of fact and is presumed to know 

the basic law.87  Appellate courts must attempt to understand the reasoning of the trial judge.88  

Even if a trial decision is deficient in explaining the result to the parties, if the appeal court 

considers itself able to do so, the appeal court’s explanation in its own reasons is sufficient, and 

the error of law would be cured under the s. 686(1)(b)(iii) proviso. Only if the reasons are both 

inadequate and inscrutable is a new trial required.89 

                                                 
83 Ibid., at ¶ 13, 15-19, 35, 37, 41, 44, 55-56; R. v. Boucher, [2005] 3 S.C.R. 499, 2005 SCC 72, 
at ¶ 29; Sheppard, supra note 78, at ¶ 46; R. v. Braich, [2002] 1 S.C.R. 903, 2002 SCC 27, at ¶ 
25 [Braich]; R. v. Dinardo, 2008 SCC 24, [2008] 1 S.C.R. 788, at ¶ 31 [Dinardo].  
84 Sheppard, ibid., at ¶ 51, 54; R.E.M., ibid., at ¶ 19, 24, 43, 45, 56.  
85 R. v. C.L.Y., [2008] 1 S.C.R. 5, 2008 SCC 2, at ¶ 11, quoting with approval Morrissey, supra 
note 81, at pp. 203-204.  
86 F.H. v. McDougall, [2008] 3 S.C.R. 41, 2008 SCC 53, at ¶ 54.  
87 R.E.M., supra note 81, at ¶ 54.  
88 R. v. Chung, 2020 SCC 8, at ¶ 13.  
89 Sheppard, supra note 78, at ¶ 52 and 55.  
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69. In this case all parties, both at trial and on appeal, recognized that credibility was the only 

live issue before the judge. At trial, counsel for G.F. began her submissions with the following 

statement: 

Essentially, the issue of this case is the credibility of the witnesses in respect to [the 
complainant]’s consent, or lack of consent, and her ability to consent. [emphasis added]90 

Counsel for R.B. adopted the submissions made on behalf of G.F. and supplemented them with 

additional submissions that were also focused on the judge’s assessment of the complainant’s 

evidence and G.F.’s evidence.91  

70. Neither counsel ever suggested that the complainant’s evidence, if accepted, left open the 

possibility that she was capable of consenting. Instead they focused their argument exclusively 

on credibility. Their position was that the complainant’s evidence was incredible with respect to 

her state of intoxication, the circumstances of the sexual interaction, and her consent. It was in 

response to those submissions that the Crown set out to assist the judge “in terms of framing 

273.1 as it applies to this particular case.”  To that end, the Crown highlighted that the 

respondents were not raising the defence of honest but mistaken belief in communicated consent, 

and that “if you accept [the complainant’s] evidence, it’s, it’s pretty much a given that 273.1 will 

apply on the basis that she was incapable.”92  After that submission had been made, the following 

exchange took place:93  

 THE COURT: So you’re saying it’s more an issue of credibility? 

MR. SCHARGER: Very much so, as, as opposed to assessing degree of how drunk or not 
drunk she was. 

THE COURT: I don’t see a big difference in your position, in that respect, from that of 
the position that’s been set out by the defence. It’s, it’s, it’s a case of credibility.  

MR. SCHARGER: Yes, sir. 

THE COURT: She was either too impaired, or she wasn’t. 

MR. SCHARGER: Agreed. [emphasis added] 

                                                 
90 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at p. 2, ln. 
5-10.  
91 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at pp., at 
pp. 30-47. 
92 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at p. 51, ln. 
5-20. 
93 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at p. 51 ln. 
30 – p. 52 ln. 10. 
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71. This was not merely a discussion about the Crown’s view of the case. The judge set out 

his understanding of the defence position. If defence counsel had felt that their position was 

misunderstood, undoubtedly, they would have said so. They said nothing because they agreed. 

This was a case about credibility. The critical issues in this case did not require the judge to 

grapple with the jurisprudence surrounding borderline cases of intoxication and capacity. This 

was not a case, for example, where the complainant could not remember what she had said or 

done prior to the sexual activity. This complainant did remember. She testified that she was 

asleep prior to the sexual activity, and that she woke up as the sexual conduct was beginning. 

This also wasn’t a case, for example, in which the Court was asked to assess video footage or 

third-party witness accounts describing the complainant’s behaviour in the moments surrounding 

an episode of sexual activity that she did not remember. This complainant remembered some of 

the assault. She remembered crying, saying “stop”, and pushing away. She described a state of 

intermittent awareness. She remembered feeling scared, confused, out of control, dizzy, and 

nauseous. 

72. This was not a case that engaged troublesome principles of unsettled law. Whether or not 

the complainant’s evidence, if accepted, established incapacity was undisputed and could not be 

disputed. At law, a complainant who is slowly regaining consciousness as sexual conduct is 

already beginning cannot have consented. A complainant whose pants are removed by people 

whose identity she is not yet sufficiently alert to discern cannot have consented. A complainant 

in a state of intermitted awareness during the sexual activity cannot have consented.94 

73. The absence of complaint from the respondents about the sufficiency of the trial judge’s 

reasons in the court below should weight heavily against any suggestion that they were denied 

the opportunity for meaningful appellate review, or that they did not know why they were 

convicted. In the words of Justice Binnie in Braich, “their posture is not one of feigned ignorance 

but of informed disagreement with the trial judge.”95  The respondents had no difficulty 

formulating grounds of appeal; they advanced several. Nor were they uncertain about the basis 

for their conviction. They were convicted because the judge believed the complainant. That’s 

why their appeal was focused on the judge’s credibility findings. 

                                                 
94 R. v. J.A., [2011] 2 S.C.R. 440, 2011 SCC 28, at ¶ 3, 31, 33, 36, 44, 65-66.  
95 Braich, supra note 83, at ¶ 21, see also ¶ 20-26.  
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74. Not only did the Court of Appeal fail to review the judge’s reasons from a functional and 

contextual perspective, they also failed to apply the presumption of correct application. The 

Court found fault in the judge’s failure to demonstrate his understanding of the basic principles 

of incapacity instead of presuming that he understood them in a case where those principles were 

not controversial. At paragraph 54 of its decision, the Court of Appeal expressed uncertainty 

about the judge’s correct application of the law of incapacity:   

[the judge] also did not apply the jurisprudence discussing the level of intoxication which 
could result in a finding of incapacity, if it were necessary to go to that step. His 
statement that no consent is obtained where a complainant is intoxicated suggests that in 
his view, any level of intoxication was sufficient to vitiate consent. It is not clear that this 
belief did not constitute the basis for his statement that there was no consent.96 

The most problematic part of that statement is that the judge never said that “no consent is 

obtained where a complainant is intoxicated.”  There was no indication that the judge was 

prepared to convict on the basis of any impairment no matter how minor. As he said in his 

exchange with the Crown, the judge was prepared to convict if he accepted that the complainant 

was too impaired, i.e. too impaired to consent.97  The judge looked for impairment reaching the 

level of incapacity. In his reasons for judgment, the judge commented that the respondents would 

be found guilty if the complainant was “unable to provide her consent to this sexual activity 

because she was impaired by alcohol consumption.”  He also commented that, conversely, if the 

complainant’s “ability to give consent” was not impaired by alcohol, and if she had freely given 

her consent, then the respondents would be found not guilty.98  There is no error in those 

statements. If alcohol impairment rendered the complainant incapable, then there was no 

consent. That correct statement of the law cannot displace the presumption of correct application. 

75. At the conclusion of his reasons, the judge identified s.273.1(2)(b)99 as the statutory basis 

for his finding of incapacity, and specified that the section is applicable to circumstances of 

                                                 
96 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at p. 44, ¶ 54.  
97 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at p. 51 ln. 
30 – p. 52 ln. 10. 
98 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p.149, 
ln. 10 and ln. 20. 
99 Criminal Code, R.S.C., 1985, c. C-46 [Criminal Code]; All legislative provisions referenced in 

this factum are sections of the Criminal Code unless otherwise indicated. 
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intoxication.100  There is no error in that statement either. For ease of reference, at the time of the 

judge’s reasons s.273.1(2)(b) read:  

(2) No consent is obtained, for the purposes of sections 271, 272 and 273, where 

[…] 

(b) the complainant is incapable of consenting to the activity; 

Section 273.1(2)(b) recognizes that no consent can be obtained from someone who is incapable, 

but it does not specify any particular source of incapacity. The judge, in specifying that 

s.273.1(2)(b) “applies in instances where a complainant is intoxicated”, merely tied the broad 

language of the statute to the circumstances of this case, where the complainant’s incapacity 

flowed from intoxication and not some other source. This comment, like the comments discussed 

in the preceding paragraph, cannot displace the presumption of correct application. 

76.   Read in isolation, the judge’s comments about incapacity were succinct, but not wrong. 

Read in the context of the trial record as a whole, the brevity of the judge’s comments was 

entirely appropriate and unremarkable. Based on the evidence and the positions of the parties the 

only critical issue in the case was credibility. From a functional and contextual perspective there 

was no reason for the judge to expound on the law of incapacity. This Court in R. v. Dinardo 

cautioned that judges need not answer each and every argument advanced by counsel.101  Surely 

then, judges need not answer arguments that were neither advanced nor apparent on the record.   

 

(ii) The application of R. v. Hutchinson to cases of incapacity: the failure to engage 

in a two-step analytical process does not amount to reversible error 

77. The Crown does not gainsay the wisdom of the two-step process described by the Court 

of Appeal, and drawn from this Court’s decision in Hutchinson.102  The common-sense and 

policy reasons set out at paragraphs 41 to 49 of the decision of the Court of Appeal103 offer 

compelling justification for adopting this analytical method as the preferred approach in all cases 

                                                 
100 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 161 
ln. 5-10.  
101 Dinardo, supra note 83, at ¶ 30.  
102 Hutchinson, supra note 31.  
103 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at pp. 37-41, ¶ 41-49.  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/117863/rsc-1985-c-c-46.html#sec271_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/117863/rsc-1985-c-c-46.html#sec272_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/117863/rsc-1985-c-c-46.html#sec273_smooth
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in which the record discloses both the absence of consent irrespective of capacity, and also 

evidence of incapacity. But to the extent that the decision of the Court of Appeal suggests that 

the failure to adopt this approach amounted to reversible error, the Crown submits that they went 

too far. Findings of incapacity, or of non-consent, are not tainted by error simply by virtue of the 

order in which they were made.  

78. Hutchinson is not authority for the framework that must be applied to cases of incapacity. 

This Court in Hutchinson was called upon to resolve the unique challenges created by the 

intersection of misinformation on the part of the complainant (including fraud or mistake) and 

consent. To resolve those challenges, it was important to distinguish between proving lack of 

consent under s.273.1(1) and proving vitiated consent under s. 265(3)(c), and to situate the 

inquiry into misinformation correctly within that analytical framework. This Court examined two 

possible approaches. The first approach would analyse misinformation in all cases by looking at 

the impact of the misinformation on the complainant’s understanding of the “sexual act in 

question.”  The second approach would limit the “sexual act in question” inquiry to the 

complainant’s understanding of the sexual quality of the act and the identity of the partner. All 

other questions of misinformation would be analyzed separately under s.265(3)(c), using the 

framework developed in R. v. Currier104 and R. v. Mabior105. Under that framework consent is 

only vitiated by misinformation where the Crown can prove both dishonesty and a significant 

risk of bodily harm. A majority of this Court preferred the second approach in order to avoid the 

pitfalls inherent in the first approach.106   

79. Writing for the majority, McLachlin C.J. and Cromwell J. were principally concerned 

with avoiding two pitfalls that flowed from focusing solely on “the sexual act in question”. The 

first was the inconsistency of that framework with the Court’s analysis in Currier and Mabior. 

This Court explained that there was no principled reason to subject misinformation in the HIV 

context to a unique analytical framework, distinct from all other forms of misinformation.107  The 

second pitfall of focusing on the “sexual act in question” was the introduction of uncertainty and 

overbreadth to the law of sexual assault. Attempts to create clear guidelines premised on what 

                                                 
104 [1998] 2 S.C.R. 371 [Currier]. 
105 2012 SCC 47, [2012] 2 S.C.R. 584 [Mabior]. 
106 Hutchinson, supra note 31, at ¶ 4-5, 14-15, 20-23, 55, 57. 
107 Ibid., at ¶ 29-41.  
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impacts the complainant’s understanding of the “sexual act in question” have failed in this 

jurisdiction and in others. The importance of any given feature of the sexual act will vary 

unpredictably from one person to the next. The line between the features that are essential and 

those that are not is blurry and is easily manipulated to justify desired results. The “sexual act in 

question” inquiry risks over-criminalizing in some cases, and under-criminalizing in others.108   

80. The framework developed in Currier and Mabior avoids those pitfalls. Only 

misinformation concerning the sexual nature of the act or the identity of the partner (narrowly 

defined) are considered under s.273.1(1), using a test that does not inquire into the existence of 

dishonesty or risk of harm. All other questions surrounding misinformation are analyzed under 

s.265(3)(c). Under that section there must be proof of dishonesty and significant risk of bodily 

harm before consent will be vitiated. This is the analytical framework that provides the most 

clarity and the appropriate restraint for evaluating evidence of misinformation.109    

81. When the court is called upon to evaluate evidence of capacity to consent, the failure to 

undertake the two-part analysis from Hutchinson does not amount to reversible error.110  The 

unique analytical challenges that arise in the context of misinformation do not arise in the 

context of capacity. Unlike misinformation, there are not two separate tests for capacity 

depending on whether the inquiry place under s.273.1(1) or s.273.1(2)(b). The capacity 

referenced in s.213.1(2)(b) is a component of the voluntary consent described in s.273.1(1). As 

this Court explained in J.A., “The jurisprudence has consistently interpreted consent as requiring 

a conscious, operating mind, capable of granting, revoking or withholding consent to each and 

every sexual act.”  Section 273.1(2)(b) is merely an “example” intended to “clarify” the 

requirements of s.273.1(1), and to limit the defence of mistaken belief in communicated consent 

in s.273.2.111  Absent any substantive distinction between capacity under s.273.1(1) and capacity 

under s.273(2)(b), the insistence on an articulation of the two-step Hutchinson framework creates 

                                                 
108 Ibid., at ¶ 42-56.  
109 Ibid., at ¶ 54-58.  
110 It also bears mentioning that, unlike Hutchinson, the case at bar was a case in which the 

complainant’s account disclosed no apparent agreement to the sexual activity – See ibid., at ¶ 17.  

111 Ibid., at ¶ 29 and 35.  
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an obligation to write the sort of “watch me think” reasons that this Court has expressly not 

required. 

82. In the case at bar the decision of the Court of Appeal seems to suggest that a finding of 

incapacity is somehow problematic if it is not directed at vitiating ostensible consent. The Court 

voiced its concern at paragraph 48 of its decision, writing that:  

It is difficult to apply the idea of capacity to an absence of a subjective state of mind […] 
Where it is proven that the complainant did not affirmatively consent to sexual touching, 
it may serve no purpose to inquire further to assess whether, had he or she consented, he 
or she would have had the capacity to do so, although in some cases a trier may elect to 
make alternative findings.[emphasis added]112 

The Crown submits that there is no principled reason for incapacity to be restricted in that way. 

Although it may be redundant to make a finding of incapacity in a case where the complainant 

was otherwise shown not to have consented, it is not an error of law to do so. The inquiry into 

capacity is not more or less difficult depending on whether there is evidence of ostensible 

consent, nor is incapacity limited to the role of vitiating ostensible consent. What the Crown 

must prove as part of the actus reus is that the complainant did not have the state of mind of 

consent. Incapacity is merely one possible reason for which that state of mind might be absent.       

83. On the record that was before the trial judge, it was open to him to find that the 

complainant was incapable of consenting, and also that the complainant did not consent 

irrespective of her capacity. Not only were both findings available, but if the judge accepted the 

complainant’s account of the assault, the necessary legal consequence of that factual finding was 

guilt along both paths. In his reasons, the judge decided to focus on the incapacity that was made 

out by the complainant’s account. He was entitled to do so. He was not required to elaborate on 

the second path to guilt, i.e. the absence of consent irrespective of capacity.   

84. Ultimately, the Crown submits that the Hutchinson error proposed by the Court of Appeal 

should be resolved using the principles surrounding the sufficiency of reasons. The parties all 

agreed that the case turned entirely on credibility. The case did not turn on mistaken belief in 

communicated consent, nor did it turn on whether the complainant’s account, if accepted, met 

the threshold for incapacity. Certainly, the case did not turn on whether the complainant’s 

evidence, if accepted, proved the absence of consent. The complainant’s account was dispositive 

                                                 
112 R. v. G.F., 2019 ONCA 493, Appellant’s Record, V.1, T.2, at pp. 40-41, ¶ 48.  
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on all fronts. The judge made the necessary credibility findings and explained those findings. 

Having done so there was no need for him to spell out the path from the complainant’s account, 

through the jurisprudence, and through the two-step Hutchinson approach, to the finding that no 

consent was obtained. That path was clear. 

(iii) In the alternative, if there was any error in the judge’s reasons, it should have 

been cured by the proviso 

85. If the judge’s reasons were in any way deficient, the Court of Appeal should have applied 

the curative proviso. The judge’s reasons are capable of only one interpretation: he accepted the 

complainant’s account of the offence. That factual finding led inescapably to conviction. There is 

no reasonable possibility that any deficiency in the judge’s reasons could impact the verdict.113   

86. The judge found the complainant credible. His credibility findings were not disturbed on 

appeal and are entitled to deference. The complainant’s account described sexual activity that 

was already beginning while she was coming into consciousness, and that continued while she 

was intermittently conscious. When the complainant was conscious, she was so profoundly 

intoxicated that she did not understand that she had a choice to decline.114  In her compromised 

state, the complainant could only respond to the sexual conduct that was being forced on her by 

attempting unsuccessfully to pull her pants back up, attempting unsuccessfully to push away 

from the respondents, saying “stop”, groaning, crying, and eventually passing out.  

87. The judge’s acceptance of the complainant’s account, including all of its material 

particulars, is evident on a full and fair reading of the reasons for judgment. The judge did not 

reject any part of the complainant’s evidence, nor did he express any concerns about her 

credibility or her reliability. He found that she provided her evidence “in a straightforward 

fashion” and “without any hint of fabrication or embellishment.”115  He found that her evidence 

was corroborated, and that she never attempted to elicit the sympathy of the court.116  In his 

                                                 
113 R. v. R.V., 2019 SCC 41, at ¶ 84-85.  
114 Transcript of March 7, 2016, Appellant’s Record, V.3, T40, p. 72.  
115 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 150, 
ln. 5.  
116 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 150, 
ln. 10.  
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analysis of the complainant’s account, the judge enumerated no fewer than ten examples from 

her evidence that were consistent, corroborated, or otherwise compelling, including: 

 That she was “so impaired by alcohol consumption that it did not occur to her that she could 

call out for help”117 

 That she had “no romantic interest in [G.F.] and [R.B.]”118 

 That she woke up the next morning “in a state of confusion” and “anxious to leave the 

trailer”119   

 That she was “still hungover and in a state of shock and confusion on the drive home”120 

 That her disclosure to her aunt was “consistent with the behaviour of someone who has 

undergone a traumatic incident and requires the guidance from an adult” and was 

“inconsistent with someone who has voluntarily engaged in sex”121 

88. In rejecting the evidence of G.F. and the arguments made by defence counsel, the trial 

judge made the following findings:  

 That G.F.’s claim that he had repeatedly sought assurances from the complainant with 

respect to her consent throughout the sexual activity was “inconsistent with his evidence that 

[the complainant] voluntarily engaged in sex with him and [R.B.]” and that his account was 

merely an attempt to defend his conduct because the repeated assurances he claimed to have 

sought would not have been necessary “if she had willingly consented to sexual activity.”122  

 After referencing the complainant’s evidence that she did not call for help despite being 

coerced by the respondents into having sex because she was “dizzy, afraid, and in shock”, the 

                                                 
117 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 151, 
ln. 1.  
118 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 151, 
ln. 5.  
119 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 151, 
ln. 15.  
120 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 151, 
ln. 30 – p. 19, ln. 1.  
121 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 152, 
ln. 5.  
122 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 154, 
ln. 25.  
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judge concluded that she could not be expected to have called for help “given her condition 

at the time.”123 

89. The judge concluded his reasons for judgment by stating that the respondents “forced [the 

complainant] into having non-consensual sex.”  In his reasons for sentence, the judge described 

the attack against the complainant in the following terms:  

[The complainant’s] evidence, which the court accepted, was that she woke up later that 
night when she felt her pants and underwear being pulled down. She heard [G.F.] telling 
[R.B.] to, and I quote, “lick her pussy”, end of quote, which [R.B.] proceeded to do to 
[the complainant].124  

[…] 

The Court found as a fact that the amount of alcohol she drank caused her to vomit and 
pass out. Clearly, the effects of the alcohol consumption clouded her judgment and ability 
to ward off the sexual advances.125   

[…] 

The accuseds manipulated [the complainant] into several physical positions over a course 
of some time […] As a result, [the complainant] was completely objectified and degraded 
as a sexual object.126  

90. On a full and fair reading of the judge’s reasons, his factual findings are not ambiguous, 

and they are not vague. He found that the complainant had no romantic interest in the 

respondents. He found that she did not engage in the sexual activity voluntarily. He found that 

the complainant was unconscious until the respondents woke her up by removing her pants and 

underwear and licking her vagina. He found that the complainant was too impaired to ward off 

the sexual attack, and that the respondents objectified and degraded her by manipulating her 

body into the various physical positions they wanted. He found that the complainant would have 

called out for help but for her state of fear, shock, dizziness, and intoxication. He found that the 

sexual attack was traumatizing for the complainant. 

                                                 
123 Transcript of June 9, 2016 - Reasons for Judgment, Appellant’s Record, V.7, T.46, at p. 160, 
ln. 10-15.  
124 Transcript of September 6, 2017 – Reasons for Sentence of G.F., Appellant’s Record, V.7, 
T.47, at p. 167, ln. 15.  
125 Transcript of September 6, 2017 – Reasons for Sentence of G.F., Appellant’s Record, V.7, 
T.47, p. 181, ln. 10-15.  
126 Transcript of September 6, 2017 – Reasons for Sentence of G.F., Appellant’s Record, V.7, 
T.47, p. 182, ln. 5-15.  
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91. Against the backdrop of the judge’s findings, the suggestion that he might have reached a 

different conclusion but for the errors identified by the Court of Appeal is untenable. A more 

detailed discussion of the jurisprudence of incapacity would only have served to buttress the 

judge’s conclusion. The two-step analysis described in Hutchinson would have led the judge to 

convict before even reaching s.273.1(2)(b). 

92. The Crown submits that this Court should apply the curative proviso on the basis that the 

judge’s finding of incapacity survives any error of law this Court might accept. In the alternative, 

the curative proviso is also available because the judge accepted the complainant’s account 

which proved no consent irrespective of capacity. The Court of Appeal erred in finding that the 

Crown was precluded from relying on the absence of consent irrespective of capacity. The 

Crown on appeal was entitled to advance any argument based on the trial record that could 

sustain the conviction so long as the argument would not prejudice the respondents. 127  On the 

facts of this case the respondents are not prejudiced by convictions based on the complainant’s 

evidence that she did not consent. 

93. Having heard the evidence called by the Crown and the cross-examination of the 

respondent G.F., the respondents were on notice that they could be convicted either because the 

complainant did not consent, or because she was incapable of consenting. The position of the 

defence at trial was twofold, as it had to be: (1) that the complainant was capable of consenting, 

and (2) that she did in fact consent. The respondents advanced both aspects of their defense 

vigorously. Counsel for G.F. spent five pages of transcript on the credibility of the complainant 

with respect to her evidence of incapacity. At page five she flagged a change in the focus of her 

submissions. She said: “moving to the next issue, the next issue is whether she did consent.”128  

The bulk of the remaining 23 pages of her submissions was focused on consent, not capacity. 

Counsel for R.B. followed suit. He adopted the submissions of counsel for G.F., and 

supplemented them with his own, in which he too spent more than half of his time discussing the 

                                                 
127 R. v. Pickton, 2010 SCC 32, [2010] 2 S.C.R. 198, at ¶ 17-24; R. v. Keegstra, [1995] 2 S.C.R. 
381 at 398; R. v. Perka, [1984] 2 S.C.R. 232 at 238-240; R. v. Kelly, 2017 ONCA 920, 138 O.R. 
(3d) 241, at ¶ 30-38.  
128 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at p. 6, ln. 
25.  
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complainant’s evidence on the issue of consent, not capacity.129  The trial judge would have been 

perfectly entitled to make a finding of no consent without deciding the issue of capacity. That 

path to conviction was equally available to the Court of Appeal, and it is available to this Court.   

94. The complainant’s account, if accepted, led inexorably to findings of guilt. The 

respondents recognized it, the Crown recognized it, and the judge recognized it. In the result, the 

complainant’s account was accepted. A vulnerable young victim of a prolonged and degrading 

episode of sexual violence should not be subjected to a new trial in these circumstances.130   

PART IV: SUBMISSIONS ON COSTS 

95. The Appellant does not seek any order for costs.  

PART V: ORDER REQUESTED 

 
96. The Appellant respectfully requests that this Appeal be allowed and that the respondents’ 

convictions be restored.  

 

PART VI: RESTRICTIONS TO ACCESS OR PUBLICATION OF INFORMATION 

97. There are two Orders in place that restrict access or publication in the case at bar:   

 The first is a publication ban pursuant to s. 486.4 if the Criminal Code. The publication ban 

was ordered by Justice Koke at the Superior Court of Justice in Parry Sound, Ontario, on 

March 7, 2017. That Order prohibits the publishing of any document and the broadcasting or 

transmission in any way of any information that could identify the complainant. The Crown 

submits that this Court should avoid writing the names of complainant, the witnesses related 

to her, and the respondents in its decision. 

 The second is an Order sealing exhibit 6 in this matter, entered by the Court of Appeal for 

Ontario on April 29, 2019, pursuant to the inherent jurisdiction of the Court. Exhibit 6 is a 

                                                 
129 Transcript of May 10, 2016 – Closing Submissions, Appellant’s Record, V.7, T.45, at pp. 30-
47.  
130 R. v. Jolivet, [2000] 1 S.C.R. 751, 2000 SCC 29, at ¶ 46 (re. public interest in avoiding new 
trials).  
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video taken by G.F. in which he zooms-in on the complainant, then 16 years old, when she 

loses her bathing suit top. The Crown submits that this Order should have no impact on this 

Court’s reasons. Subject to this Court’s direction, the Crown does not intend to provide any 

copies of Exhibit 6 to this Court.  

 
All of which is respectfully submitted this 14th day of April, 2020  

 

   __________________________ 
   Philippe G. Cowle 
   Counsel for the Appellant  
 
  

JLeindecker
Nadia Effendi
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