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PART I – STATEMENT OF FACTS 

A. Overview 

1. This appeal centres on whether the courts below properly awarded equitable compensation to 

the Appellants for flooding damage to the Lac Seul reserve caused by the Lac Seul Storage 

Project. Canada recognizes the troubling facts of this case and its “inexplicable” historical 

treatment of the Appellants. Canada’s breach of its fiduciary duty to the Appellants and their  

corresponding losses cannot be changed. However, through the law of equity, the Appellants 

can be compensated for the losses caused by Canada’s breach. The courts below applied the 

principles of equitable compensation properly and fairly, based on the evidence before them. 

As found by the majority of the Federal Court of Appeal, the Appellants have not identified 

any palpable and overriding error that justifies interfering with the Trial Judge’s factual 

findings and overall compensation award.  

2. At trial, the Appellants argued that Canada should have negotiated a hydro revenue sharing 

agreement on their behalf. Based on his assessment of the expert evidence and corresponding 

findings of fact, the Trial Judge dismissed this claim. The Appellants also led expert evidence 

on the loss of use of their traditional activities from the flooding, but ultimately took the 

position that this evidence was not the appropriate measure of their losses. The Trial Judge 

nevertheless awarded compensation for those losses as part of his assessment of the non-

calculable losses that the Appellants suffered. The Appellants did not lead any expert evidence 

regarding the fair market value of the flooded lands, or with respect to any premium they now 

allege Canada should have negotiated in relation to the lands. 

3. Canada recognizes its past wrongs and acknowledges that it breached the fiduciary duty it 

owed the Appellants. The equitable compensation awarded by the Federal Court is supported 

by the evidence and fairly compensates the Appellants for their losses. To the extent that 

money can accomplish it, the compensation awarded by the Trial Judge, which includes both 

calculable and non-calculable losses, puts the Appellants back in the position that they would 



2 

 

have been in, had Canada not breached its fiduciary duty in 1929. In dismissing the 

Appellants’ appeal, the majority of the Court of Appeal applied settled principles of fiduciary 

law and equitable compensation established by this Court in Guerin, Blueberry River and 

Canson to the unique facts of this case.   

4. In this Court the Appellants now argue that the assessment of compensation should be based 

on “the use of the lands for flooding purposes”. While the Appellants do not provide any details 

of what this approach actually involves, this is a different approach from what they argued at 

trial. The Appellants seek to return this matter to the Trial Judge to be dealt with in a manner 

different from how they argued their case and for which they did not lead evidence. However, 

the Courts below, particularly the Trial Judge, did not err in their assessment of the evidence 

or in the application of the law. The Trial Judge cannot be said to have erred by failing to assess 

the Appellants’ losses in a manner that was not argued before him and for which there was no 

proper evidentiary foundation. 

B. Facts and Procedural History 

I. Background: 

5. The Lac Seul First Nation (“LSFN”) is a Treaty No. 3 First Nation with a reserve located on 

Lac Seul’s shores in north-western Ontario.1 

6. In 1911, Canada started exploring the use of Lac Seul for the Lac Seul Storage Project (the 

“Project”). Specifically, waters that were stored in Lac Seul could be released into the English 

River and then the Winnipeg River, which would improve the dependability of water flows for 

hydro-electric purposes.2 

                                                 
1 Southwind v Canada, 2017 FC 906 at para 104 [Trial Decision] (Record of the Appellants [AR], 

Vol I, Tab 1 at 33). 
2 Ibid at paras 116-118, 121 and 123-124 (AR, Vol I, Tab 1 at 37-40). 
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7. On February 24, 1928, Her Majesty the Queen in Right of Canada (“Canada”), Her Majesty 

the Queen in Right of Manitoba (“Manitoba”), and Her Majesty the Queen in Right of Ontario 

(“Ontario”) entered into the Lac Seul Storage Agreement (“LSSA”).3 Under the LSSA, Ontario 

was to construct, own, and operate a dam at the outlet of Lac Seul for the purposes of   

conservation, regulation and power development.4 

8. In 1929, construction of the Ear Falls Dam (the “Dam”) at the outlet of Lac Seul was 

completed. Water levels in Lac Seul started to rise in 1929, with the lake reaching its full 

normal maximum height in 1934.5 The flooding at Lac Seul covered 11,304 acres of the 

Appellants’ reserve.6 As found by the Trial Judge, the Appellants were not consulted regarding 

the flooding of their land.7  

9. The Ear Falls Generating Station, which is adjacent to the Dam, went into operation in early 

1930.8 The Dam and Ear Falls Generating Station are located approximately 80 kilometers 

from the Appellants’ reserve.9 The water power generating site is located on Ontario’s Crown 

land.10  

                                                 
3 Ibid at paras 145 and 148 (AR, Vol I, Tab 1 at 47). The LSSA was enshrined in legislation by 

Canada in the Lac Seul Conservation Act, 1928, 18-19 Geo V, c 32, and by Ontario in An Act 

Respecting Lac Seul Storage, 1928, 18 George V, c 12. 

4 Trial Decision, supra note 1 at para 146, referencing para 2 of the LSSA (AR, Vol I, Tab 1 at 47-

48). 
5 Ibid at para 392 (AR, Vol I, Tab 1 at 137-138). 
6 Ibid at paras 5 and 385 (AR, Vol I, Tab 1 at 5 and 136); Southwind v Canada 2019 FCA 171 at 

para 6 [Appeal Decision] (AR, Vol I, Tab 2 at 196). 
7 Trial Decision, supra note 1 at paras 208, 296-297, 318 and 512 (AR, Vol I, Tab 1 at 72, 105, 

112 and 173-174). 
8 Ibid at para 162 (AR, Vol I, Tab 1 at 55). 
9 Ibid at para 346 (AR, Vol I, Tab 1 at 122). 
10 Ibid at paras 146 and 346 (AR, Vol I, Tab 1 at 47-48 and 122). 
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10. Flooding from the Dam in the 1930s affected several parties located at Lac Seul, including the 

Appellants, Church Missionary Society, the Hudson’s Bay Company, Ontario, the Triangle 

Fish Company, and the Canadian National Railway.11  

11. In 1943, after extensive negotiations with each other, Canada, Ontario, and Manitoba agreed 

that the Appellants would receive $72,539 for flooding damages. The Appellants were not 

consulted in these discussions. From the $72,539, Canada deducted $5,000 to pay Keewatin 

Lumber Company for its timber losses on reserve, and $17,276 to pay Ontario for excess acres 

included in the reserve.12 The Appellants therefore received a net payment of $50,263 in 

November 1943 for flooding damages, which included $8,000 for 8,000 acres of flooded 

reserve lands.13 The compensation also included amounts for housing, hay lands, 

improvements, timber and moving grave sites.14 

12. On February 18, 2009, Ontario Power Generation (“OPG”) opened a new generating station at 

Lac Seul called the Lac Seul Generating Station (“LSGS”). The LSGS is adjacent to the Ear 

Falls Generating Station.15 The LSGS harnesses water power generated by the Dam and is 

jointly-owned by LSFN and OPG on a 25%-75% basis.16 Between August 2009 and July 2016, 

LSFN received approximately $3.8 million from the partnership and will continue to receive 

revenue on an ongoing basis.17 The evidence at trial was that this revenue sharing agreement 

                                                 
11 Ibid at para 213 (AR, Vol I, Tab 1 at 74-75). 
12 Ibid at paras 208-209 and 213 (AR, Vol I, Tab 1 at 72-75).  
13 Ibid at paras 207-208 (AR, Vol I, Tab 1 at 72). 
14 Ibid at para 445 (AR, Vol I, Tab 1 at 153-154). The Trial Judge found that in addition to the 

$8,000 for 8,000 acres of flooded reserve lands, the Appellants received $31,039 for housing, 

$8,000 for damaged hay lands, $10,000 for improvements, $500 for moving graves, and $15,000 

for “loss of rice crops and muskrat trapping” but which in reality was for timber losses.  

15 Ibid at para 216 (AR, Vol I, Tab 1 at 76). 
16 Ibid at para 16 (AR, Vol I, Tab 1 at 8-9). 
17 Ibid at paras 16 and 218(xxxii) (AR, Vol I, Tab 1 at 8-9, 76 and 80). 
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was the first of its kind between OPG and a First Nation.18   

II. Decision of Trial Judge 

a)  The Expert Evidence 

13. The trial commenced in September 2016 and lasted 54 days. Mr. Justice Zinn (the “Trial 

Judge” or “Federal Court”) heard from 24 witnesses, 22 of whom were experts, and 8,347 

documents were entered as exhibits at trial.19  

14. The Federal Court heard extensive historical evidence from three expert historians, whose 

expert reports totaled nearly 1,000 pages and referenced thousands of historical documents.20 

For the electricity generation claim, LSFN retained James Gillis (“Gillis”) while Canada 

retained Cliff Hamal (“Hamal”). Between them, they filed five expert reports.21  

15. The Appellants relied on Patricia Larcombe (“Larcombe”) to quantify their loss of traditional 

use claims. Specifically she was qualified to testify on issues such as: a) decreased opportunity 

and success in LSFN’s traditional harvesting practices; (b) lost opportunity to harvest wild rice 

for human nutritional needs and income; (c) decreased opportunity and success in trapping 

                                                 
18 Transcript, Cross-Examination of James R Gillis, October 26, 2016 [Appeal Book, Vol XI, Tab 

37 at 72 (lines 25-28) and 73 (lines 1-4)]. 
19 Trial Decision, supra note 1 at para 12 (AR, Vol I, Tab 1 at 7). 
20 Ibid at para 92 (AR, Vol I, Tab 1 at 31). 
21 Cliff W Hamal, Report on Economic Damages Related to the Sharing of Hydroelectric Benefits 

dated May 30, 2014 (Appeal Book, Vol CCXLVI, Tab 8145); Hamal, Report on Economic 

Damages Related to the Sharing of Hydroelectric Benefits – Reply to July 14, 2014 Report dated 

March 6, 2015 (Appeal Book, Vol CCXLVI, Tab 8147); James R Gillis, Benefits from 

Hydroelectric Developments Associated with the Lac Seul Conservation Dam and First Nation 

Participation in Energy Projects, dated January 31, 2014 (Appeal Book, Vol CCXXXIV, Tab 

7807); Gillis, Reply Report Regarding Benefits from Hydroelectric Developments Associated with 

the Lac Seul Storage Project, dated July 14, 2014 (Appeal Book, Vol CCXXXIV, Tab 7814); and 

Gillis, Second Reply Report Regarding Benefits from Hydroelectric Developments Associated with 

the Lac Seul Storage Project, dated 15 Jun 2015 (Appeal Book, Vol CCXXXV, Tab 7817).  
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aquatic furbearer species; (d) lost opportunity to grow vegetable products for human nutritional 

needs; and (e) lost opportunity to feed cattle that were maintained for human nutritional 

needs.22 

16.  Larcombe was the only expert witness whose evidence was not accepted by the Trial Judge. 

He held there were serious credibility issues with her evidence, primarily because she was an 

argumentative witness who would not accept obvious and clear evidence contrary to her 

opinions and she acted as an advocate for the Appellants rather than as a expert who could 

assist the Court.23  As noted by the Trial Judge, in closing arguments the Appellants conceded 

“that Larcombe is not the appropriate measure of damages in this case.” 24  

17. With respect to land valuation, Canada and Ontario jointly retained Duncan Bell (“Bell”) to 

provide an opinion as to the value of the flooded reserve lands.25 Bell valued the flooded 

lands on the basis of their continual traditional uses.26 The Appellants retained Norris Wilson 

(“Wilson”) to critique Bell’s work, but he did not provide his own opinion as to the value of 

the flooded reserve lands.27 

18. The Court heard extensive evidence from five economic experts28 who presented three 

different economic models to bring forward losses that occurred in 1929 to a present day 

value.29 The Court accepted the economic model (the “LP Model”) put forward by Ontario’s 

economic experts, Professors Lazar and Prisman, which brings forward the historical losses by 

                                                 
22 Trial Decision, supra note 1 at para 29 (AR, Vol I, Tab 1 at 12). 
23 Ibid at paras 87-90 (AR, Vol I, Tab 1 at 29-30). 
24 Ibid at paras 32, 91 and 372 (AR, Vol I, Tab 1 at 13, 30 and 131). 
25 Ibid at para 57 (AR, Vol I, Tab 1 at 20-21). 
26 Ibid at paras 82 and 379-380 (AR, Vol I, Tab 1 at 27-28 and 134-135). 
27 Ibid at para 42 (AR, Vol I, Tab 1 at 16); Transcript, Qualifications of Norris Wilson, October 31, 

2016 [Appeal Book, Vol XI, Tab 38 at 252 (lines 1-11)]. 
28 The Appellants retained Professor Hosios, Canada retained Professors Booth and Kirzner, and 

Ontario retained Professors Lazar and Prisman.  See Trial Decision, supra note 1 at paras 44-45, 

71-72 and 75-76 (AR, Vol I, Tab 1 at 17 and 25-26). 

29 Trial Decision, supra note 1 at para 81 (AR, Vol I, Tab 1 at 27).  
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using 100% compounding at trust fund account rates.30 

b) The Appellants’ Claim for Hydro Revenue Sharing 

19. The Appellants sought $403 million in hydroelectric benefit losses resulting from Canada’s 

breach of fiduciary duty.31 The Appellants based their claim on the theory that, in 1929, Canada 

should have negotiated a revenue-sharing agreement on their behalf for the electricity 

generated at three downstream generating stations located on the English River in Ontario, 

and six downstream generating stations located on the Winnipeg River in Manitoba.32 Several 

of these stations came on line and generated electricity many years (decades in some cases) 

after 1929.33 That claim was rejected by the Trial Judge and all three Justices of the Court of 

Appeal panel.34  In this Court, the Appellants now very generally describe the compensation 

they seek as being “based on the use of the Lands for flooding purposes”.35  

20. The Trial Judge did not accept the Appellants’ theory that Canada should have, or even could 

have been able to, negotiate a hydro revenue sharing agreement for the Appellants. He provided 

a detailed analysis as to why this was not realistic.  First, there was no evidence of any 

precedent that such arrangements were “a usual way of doing business”.36 Second, there was 

no evidence that such arrangements would have been considered either by Canada, the 

Provinces or the Appellants, or, more importantly, that the Provinces would have been open to 

accepting such an arrangement.37 As the Trial Judge found, “the historical record reveals that 

the ‘usual arrangement’ was to obtain a flowage easement to permit flooding the land needed 

                                                 
30 Ibid at paras 482, 496-501 and 504-508 (AR, Vol I, Tab 1 at 164 and 169-173). 
31 Written Submissions of the Plaintiffs at paras 425 and 437 (AR, Vol II, Tab 5 at 146 and 149-

150).  
32 Trial Decision, supra note 1 at paras 38, 350 and 372 (AR, Vol I, Tab 1 at 15, 124 and 131). 
33 Ibid at para 3 (AR, Vol I, Tab 1 at 5). 
34 Ibid at paras 38, 350 and 372 (AR, Vol I, Tab 1 at 15, 124 and 131); Appeal Decision, supra note 

6 at paras 25, 36, 57, 106-107 and 140 (AR, Vol I, Tab 2 at 204, 208, 215 and 232-233). 
35 Appellants’ Factum at paras 120-127. 
36 Trial Decision, supra note 1 at para 351 (AR, Vol I, Tab 1 at 124). 
37 Ibid at paras 352-353 (AR, Vol I, Tab 1 at 124-125).  
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to permit the creation of a water reservoir in perpetuity”.38 

21. In respect of a key piece of evidence relied on by the Appellants for their revenue sharing  

claims, the Trial Judge noted: 

I give no weight to Exhibit 1385, an unsigned memo dated January 4, 1928, found in the 

files of the Ontario Ministry of Natural Resources that states that “the developed plants on 

that stretch [of the Winnipeg River] could profitably pay $1.00, or even more, per 

horsepower for such enhancement.”  Mr. Gilles, an expert called by the Plaintiffs, relied 

on this memo but he admitted that the memo was unsigned, that he was not certain who the 

author was, that he did not know if it was ever actually sent to any other party, and that did 

not represent any type of market price negotiated between independent parties.  Aside from 

these issues with the document, there is also no analysis in the memo to explain how the 

$1 per horsepower figure was determined.39  

22.  The Trial Judge added that none of the arrangements made in this time period with the Stoney 

Band (the precedent relied upon by the Appellants) provided that Band with income from any 

generating stations located downstream from the water power site on the reserve.40 Finally, he 

concluded that no other party contributing land around Lac Seul to the Project received a return 

on investment of the sort proposed by the Appellants.41 

23. He further explained in detail why revenue agreements made with other Indigenous groups or 

large scale bi-national agreements to share hydro generation revenues were not useful in 

determining the equitable compensation in this case. He distinguished the Kananaskis Falls 

development project, one of the Stoney Band projects, on the basis that the hydro generation 

in that case took place on  Indigenous lands, as opposed this case where the hydro generation 

took place over 80 kilometers away, and because in Kananaskis Falls there was no power of 

expropriation applicable in that case.42 He added that there was no precedent in those cases for 

the type of revenue sharing sought by the Appellants and noted that it was not certain that even 

                                                 
38 Trial Decision, supra note 1 at para 352 (AR, Vol I, Tab 1 at 124).  
39 Ibid at para 354 (AR, Vol I, Tab 1 at 125). 
40 Ibid at para 355 (AR, Vol I, Tab 1 at 125). 
41 Ibid at para 356 (AR, Vol I, Tab 1 at 125). 
42 Ibid at paras 345-349 and 381-382 (AR, Vol I, Tab 1 at 122-124 and 135). 
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today’s governments would be amenable to the arrangement the Appellants were claiming.43  

He also rejected any comparisons to the Columbia River Treaty because it was signed decades 

after the flooding in this case and was a multi-site undertaking between two countries.44 

24. The Trial Judge also did not accept the Appellants’ view that assessing equitable compensation 

with hindsight meant obtaining an outcome that would be better than the outcome had Canada 

not breached its duties. As he explained: 

While both the benefit of hindsight and the presumption that Canada must account to the 

LSFN on the basis that is most favourable to it must both be observed, their application in 

this case cannot be such that the LSFN is placed in a better position today than the position 

it would have been in had Canada observed its duties in 1929.  In my view, the position 

urged upon the Court by the Plaintiffs would do just that.45 

25.  In addition to the hydro revenue sharing, the Appellants also sought compensation for losses 

related to erosion, community infrastructure, timber dues, and punitive damages.46  

c) Trial Judge Identified and set out the Principles of Equitable Compensation 

26. The Trial Judge correctly identified Canada’s duty to the Appellants.  Through reference to 

decisions of this Court such as Blueberry River Indian Band v Canada (Department of Indian 

Affairs & Northern Development),47 Wewaykum Indian Band v Canada,48  and Guerin v The 

Queen,49 he outlined that Canada had an equitable obligation to deal with the reserve lands for 

the Appellants’ benefit.50 

                                                 
43 Ibid at paras 346, 351 and 357 (AR, Vol I, Tab 1 at 122, 124 and 125-126). 
44 Ibid at para 349 (AR, Vol I, Tab 1 at 123-124). 
45 Ibid at para 333 (AR, Vol I, Tab 1 at 117). 
46 Ibid at paras 395 and 513 (AR, Vol I, Tab 1 at 139 and 175). 
47 [1995] 4 SCR 344 [Blueberry River].  
48 [2002] 2002 SCC 79 [Wewaykum]. 
49 [1984] 2 SCR 335 [Guerin SCC]. 
50 Trial Decision, supra note 1 at paras 219-227 (AR, Vol I, Tab 1 at 80-84). 
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27. Based on his review of the case law, the Trial Judge concluded that Canada had fiduciary 

duties to the Appellants when it came to the flooding of the Reserve for the Project. These 

included a duty of loyalty and good faith to the Appellants in the discharge of its mandate as 

trustee of the Reserve lands; a duty to provide full disclosure to and to consult with the 

Appellants; a duty to act with “ordinary prudence with a view to the best interests” of the 

Appellants; and, a duty to protect and preserve the Appellants’ proprietary interests in the 

Reserve against exploitation.51 

28. The Trial Judge devoted a significant portion of his reasons to the law concerning equitable 

compensation.52 He started the analysis by correctly pointing out that equitable compensation 

(as opposed to equitable damages) is a remedy derived from equity’s inherent jurisdiction and 

provides a remedy for the infringement of purely substantive rights, and primarily for breach 

of fiduciary duty.53 He canvassed in detail the leading authority from this Court, Canson 

Enterprises Ltd v Boughton & Co,54 as well as how that principle has been applied in cases 

involving Indigenous parties.55   

29.  Following his extensive review of the law of equitable compensation generally and in the 

specific context of Indigenous law, the Trial Judge summarized the key points regarding 

equitable compensation as follows: 

1. The goal of equitable compensation is to restore what the plaintiff has lost 

due to the breach;  

2. What the plaintiff lost is an opportunity that was not realized because of the 

breach;  

                                                 
51 Ibid at para 226 (AR, Vol I, Tab 1 at 83). 
52 Ibid at paras 228-285 (AR, Vol I, Tab 1 at 84-102). 
53 Ibid at para 231 (AR, Vol I, Tab 1 at 84). 
54 [1991] 3 SCR 534 [Canson]. 
55 Trial Decision, supra note 1 at paras 232-233 and 249-284 (AR, Vol I, Tab 1 at 85 and 90-102). 
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3. The plaintiff’s loss arising from the breach is to be assessed with the 

advantage of hindsight and is not to be assessed based on what may have been 

known at the date of breach or have been reasonably foreseeable;  

4. The losses are to be determined based on a common sense view of causation, 

which is to say that the lost opportunity must have been caused by the breach;  

5. The Court must assume that the plaintiff would have made the most 

favourable use of the trust property - the plaintiff’s best opportunity - and the 

loss must be assessed accordingly; and  

6. When considering what would have happened had the defendant not breached 

its duty to the plaintiff, the Court must assume that the defendant would have 

carried out its duties vis-à-vis the plaintiff, in a lawful manner.56  

30. Importantly, the Trial Judge held that before analyzing what specific duties were owed to the 

Appellants, and if those duties were breached, he had to determine what options were available 

in 1929 for taking of the Reserve land through flooding.57 In answering this question he held 

that: 

In the case before the Court, I conclude that the Lac Seul Storage Project would have been 

undertaken.  There is no reasonable likelihood that the project would have been shelved 

had the LSFN or Indian Affairs refused to have the land flooded.  There is persuasive 

evidence before the Court that Canada’s Department of the Interior and Manitoba were 

eager to be in a position to supply greater amounts of hydroelectric power to the City of 

Winnipeg.  There is also evidence that by 1929, Ontario was anxious to be able to provide 

more power to the mining operations in Northwestern Ontario.  There is no evidence that 

either objective was possible at that time through any means other than through the Lac 

Seul Storage Project.58 

d) Decision on Equitable Compensation 

31. The Trial Judge found that Canada breached the fiduciary duties it owed the Appellants and 

                                                 
56 Ibid at para 285 (AR, Vol I, Tab 1 at 102). 
57 Ibid at para 286 (AR, Vol I, Tab 1 at 102-103). 
58 Ibid at para 292 (AR, Vol I, Tab 1 at 104). 
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awarded $30 million in equitable compensation, which included both calculable and non-

calculable losses.59 Specifically, he identified 12 factors that he took into consideration in 

arriving at his global assessment that the Appellants were owed $30 million in equitable 

compensation.60 The calculable losses were for: a) consideration for flooding rights (flowage 

easement) over the Appellants’ reserve lands payable in 1929; b) timber dues payable in 1929; 

c) improper deduction for excess reserve acreage in 1943; and, d) community infrastructure 

payable in 2008.61 The Trial Judge also found that the deductions made to LSFN’s 

compensation in 1943 for Keewatin Lumber Company’s timber losses ($5,000) and the excess 

reserve acreage ($17,256) were a further breach of Canada’s fiduciary duty to LSFN.62  The 

Federal Court assessed these losses by applying the Lazar Prisman economic model to the 

historic losses that brought these amounts forward to 2017 dollars and then subtracted amounts 

credited to Canada.63 

32. The Trial Judge noted that similar to the Federal Court decision in Guerin, his overall 

assessment of the equitable compensation owing to the Appellants, which included both the 

calculable and non-calculable losses, was “a considered reaction based on the evidence, 

opinions, the arguments and, in the end, my conclusions of fact”.64  

33. The Trial Judge found that the Appellants also suffered non-calculable losses that were not 

susceptible to mathematical calculation.65 These included items such as loss of livelihood both 

on and off Reserve and overall damage to the aesthetic of the lakeshore due to the failure to 

remove the timber prior to flooding.66  Many of these losses were found to have persisted over 

                                                 
59 Ibid at paras 296-297 and 509-512 (AR, Vol I, Tab 1 at 105-106 and 173-174). 
60 Ibid at para 512 (AR, Vol I, Tab 1 at 173-174). 
61 Ibid at paras 443, 505 and 508 (AR, Vol I, Tab 1 at 152 and 171-172). 
62 Ibid at paras 445-451 (AR, Vol I, Tab 1 at 153-155). 
63 Canada was credited $8,000 for lost lands and $10,000 for timber losses, paid to LSFN in 1943.  

See Trial Decision, supra note 1 at paras 452 and 508 (AR, Vol I, Tab 1 at 155 and 172-173). 

64 Ibid at para 510, citing Guerin v R, [1982] 2 FC 385 [Guerin FC] (AR, Vol I, Tab 1 at 173). 
65 Trial Decision, supra note 1 at paras 444 and 508-512 (AR, Vol I, Tab 1 at 153 and 172-174). 
66 Ibid at para 444 (AR, Vol I, Tab 1 at 153). 
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decades, with some still continuing.67 The non-calculable losses included items such as the 

failure to remove the timber from the foreshore, the negative impact of the flooding on hunting 

and trapping, the loss of land, gardens, hay land and rice fields, the loss of docks and 

outbuildings, the failure to consult with the Appellants concerning the flooding and the related 

failure to act promptly in dealing with compensation for the flooding.68 In this Court, the 

Appellants have not identified any specific error with respect to the Trial Judge’s assessment 

of their non-calculable losses.  

34. In reaching this conclusion, the Trial Judge took into account that the flooding on the Reserve 

was never authorized under the Indian Act.69 While Canada had the legal authority to take the 

affected reserve lands by either surrender or expropriation,70 it failed to take the proper steps 

to execute this authority. There was no evidence at trial as to why Canada never obtained a 

surrender or expropriated the flooded reserve lands, as none of the historians who testified 

could provide an explanation.71 The Trial Judge therefore concluded that Canada’s conduct 

was “inexplicable” and “contrary to the manner in which Canada dealt with other bands in 

similar circumstances”.72  

35. The Trial Judge also determined that had Canada acted legally, it would have either obtained 

a surrender of the reserve lands to be flooded or expropriated the necessary flooding rights. He 

further found that the amount of compensation would be the same under both approaches 

because if the price could not be agreed upon, Canada would have used its expropriation 

powers. He wrote: 

I find that what Canada would have done had it been acting legally was to either obtain a 

surrender of the land to be flooded for the purposes of obtaining a flowage easement, or 

have expropriated the land for that limited purpose.  

                                                 
67 Ibid at para 512(2) (AR, Vol I, Tab 1 at 173). 
68 Ibid at para 512 (AR, Vol I, Tab 1 at 173-174). 
69 Ibid at paras 218(x)-(xii), 298 and 322 (AR, Vol I, Tab 1 at 77, 106 and 113). 
70 Ibid at paras 322, 324 and 326 (AR, Vol I, Tab 1 at 113-115); Indian Act, RSC, 1927, c 98, ss 

48 and 50-51. 
71 Trial Decision, supra note 1 at paras 298 and 524 (AR, Vol I, Tab 1 at 106 and 179).  
72 Ibid at para 298 (AR, Vol I, Tab 1 at 106). 
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When one considers that the Crown had to be acting legally and in the best interests of the 

band, the appropriate choice was a flowage easement over the relevant portion of the 

Reserve, rather than the outright purchase and sale of the land.  I find that it would not have 

impacted the amount of compensation to the LSFN regardless of whether the Reserve land 

was purchased or an easement obtained.  Further, while the amount of compensation would 

not change, a flowage easement would minimally impair the LSFN’s rights to the land and 

future income, for example from mineral rights.  The land was to be swallowed up and 

unavailable to the band for eternity.  In short, it was as close to an outright sale of the land 

as one can have and was to be compensated accordingly.73 

36. The Trial Judge, therefore, concluded that the Appellants should have been compensated with 

a one-time payment in 1929, based on an expropriation model, and not based on a theory of 

negotiating an on-going revenue sharing scheme.74  

37. With  respect to the value of the flooded reserve lands, Canada relied on Bell’s expert report.75 

As noted above, the Appellants did not present their own expert evidence on the value of the 

flooded reserve lands. Instead, their expert simply critiqued Bell’s work without providing his 

own opinion as to the value of the reserve lands. However, the Trial Judge noted Wilson’s 

agreement with Bell’s valuation of the flooded lands, if the lands were being valued based on 

traditional uses.76 

38.  The Trial Judge found Bell’s method of valuation to be “appropriate and proper” and adopted 

his conclusions.77 Using Bell’s evidence, the Trial Judge found that the Appellants should have 

been paid $1.29 per acre for flooded reserve lands in 1929, as opposed to the $1 per acre it – 

and every other party impacted by the flooding at Lac Seul - received in 1943.78  

39. The Trial Judge dismissed the claim for punitive damages as he was of the view that restoring 

the Appellants to the position they would have been but for Canada’s breach of its duty to them 

                                                 
73 Ibid at paras 358-359 (AR, Vol I, Tab 1 at 126). 
74 Ibid at paras 346 and 357-359 (AR, Vol I, Tab 1 at 122 and 125-126). 
75 Ibid at para 57 (AR, Vol I, Tab 1 at 20-21). 
76 Ibid at para 379 (AR, Vol I, Tab 1 at 134). 
77 Ibid at para 380 (AR, Vol I, Tab 1 at 135). 
78 Ibid at paras 204, 213 and 384 (AR, Vol I, Tab 1 at 71, 74-75 and 136). 
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meets the objectives of retribution, deterrence, and denunciation such that an award for 

punitive damages would not be proportionate in this instance.79 He also dismissed the claims 

for erosion losses80 and Canada’s third party claims against Ontario and Manitoba.81 

III. Federal Court of Appeal Decision 

40. The Appellants’ primary argument at the Federal Court of Appeal was that the Trial Judge erred 

in refusing to award compensation for the value of the revenue-sharing agreement they alleged 

Canada should have negotiated on their behalf. Alternatively, the Appellants argued that the 

value of the flooded reserve land should have been calculated in an amount greater than that 

fixed by the Trial Judge.82 

41. The Federal Court of Appeal dismissed the appeal, with Justice Gleason dissenting. The Court 

of Appeal noted the wider set of issues on which the parties had agreed.83 Specifically, the 

parties agree that Canada owed the Appellants a fiduciary duty, that it breached that duty, and 

that the appropriate remedy was the awarding of equitable compensation. The question of the 

appropriate quantum of compensation was the primary issue in dispute between the parties.84  

42. Both the majority and minority agreed that there was no basis to award compensation for the 

lack of a revenue sharing agreement.85 The majority and dissent also: 

a) agreed that the Trial Judge’s approach to ask “what likely would happen absent the 

breach?” was the correct approach;86 

 

                                                 
79 Ibid at para 525 (AR, Vol I, Tab 1 at 179). 
80 Ibid at paras 423-424, 428 and 430 (AR, Vol I, Tab 1 at 147-149). 
81 Ibid at paras 542-543 and 551-552 (AR, Vol I, Tab 1 at 184 and 186-187). 
82 Appeal Decision, supra note 6 at paras 18, 36-43 and 64 (AR, Vol I, Tab 2 at 201, 208-211 and 

218). 
83 Ibid at paras 46-52 (AR, Vol I, Tab 2 at 212-214). 
84 Ibid at para 53 (AR, Vol I, Tab 2 at 214). 
85 Ibid at paras 57-63 and 106-107 (AR, Vol I, Tab 2 at 215-218 and 232). 
86 Ibid at paras 79-80 and 108 (AR, Vol I, Tab 2 at 224 and 233). 
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b) upheld the Trial Judge’s finding that the scenarios the Appellants advanced were not 

likely;87 and,  

c) agreed that the Trial Judge did not err in finding that the Appellants would have been 

compensated with a one-time payment for the loss of the flooded reserve land.88   

43. On the question of the quantum of compensation awarded for the loss of the flooded reserve 

lands, the majority found that the Trial Judge’s determination regarding the comparability of 

the 1914 Kananaskis Falls development project in Alberta was a factual determination based 

entirely on the historical record.89 As a result, while the dissenting Judge in the Court of Appeal 

found the Trial Judge distinguished the Kananaskis Project in part on an incorrect basis (being 

that Canada could have expropriated the land in that matter as well),90 the majority of the Court 

held that this did not amount to an overriding and palpable error justifying appellate 

intervention. The majority concluded that based on the appeal record, the Trial Judge’s finding 

that the two projects were different was sound and that his determination that $1.29 per acre 

was the proper compensation for the flooded reserve land should not be disturbed.91  

44. The majority also agreed with the Trial Judge’s finding that Canada did not have a duty to 

negotiate compensation for the flooded lands over and above their fair market value.92 In that 

regard, the majority noted that the Appellants did not introduce any expert evidence regarding 

the fair market value of the flooded land or any related premium that should have been paid: 

I also wish to point out that the appellants’ position, and hence their strategy at trial, was 

that they should have been a party to a revenue-sharing agreement. Consequently, they did 

not introduce any expert evidence regarding the fair market value of the flooded land or 

any premium that should have been paid in relation to that land. The appellants contented 

themselves with attacking Canada’s expert valuation of their land.93 

                                                 
87 Ibid at paras 61-63 and 106-107 (AR, Vol I, Tab 2 at 217-218 and 232). 
88 Ibid at paras 64, 79-80 and 108 (AR, Vol I, Tab 2 at 218, 224 and 233). 
89 Ibid at para 113 (AR, Vol I, Tab 2 at 234). 
90 Ibid at para 111 (AR, Vol I, Tab 2 at 234). 
91 Ibid at paras 113-114 (AR, Vol I, Tab 2 at 234-235). 
92 Ibid at paras 138-139 (AR, Vol I, Tab 2 at 240-241). 
93 Ibid at para 140 (AR, Vol I, Tab 2 at 241). 
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45. In dissent, Justice Gleason dismissed the Appellants’ arguments that the Trial Judge erred in 

declining to award compensation for loss of a revenue-sharing agreement.94 She found the 

Trial Judge’s reasons were “lengthy and carefully articulated”, and “faithfully” applied the 

principles of equitable compensation.95 She also found that  the Appellants’ invocation of the 

principle that equitable compensation is assessed with the “full benefit of hindsight” was 

misplaced.96 

46. She also dismissed the Appellants’ contention that the Federal Court erred by using current as 

opposed to 1929 expropriation law.97 Although Justice Gleason agreed with the Appellants 

that the Trial Judge may have erred by using the law of expropriation in 2017, she determined 

that even if the law of expropriation from 1929 was applied, it would not have made a 

difference in the compensation awarded.98 In reaching this conclusion, she engaged in an 

extensive review of the law of expropriation in 192999 and concluded that since the evidence 

showed there was no market for use of the reserve land as a reservoir, that possibility must be 

excluded from the compensation valuation.100  She concluded by holding that: 

 …the Federal Court’s finding that Canada would not have paid more than $1.29 per acre 

for the flooded land had it expropriated the land in 1929 is not tainted by legal error. And, 

the Appellants have failed to demonstrate that the Federal Court’s finding on this point 

amounts to palpable and overriding error. Having heard Duncan Bell’s evidence 

concerning land value, as well as Norris Wilson’s evidence on the purported limitations 

of Mr. Bell’s evidence, the Federal Court was entitled to accept Mr. Bell’s evidence and 

award compensation for the flooded land at $1.29 per acre.101 

47. However, she would have allowed the appeal on the basis that the Trial Judge committed a 

legal error in distinguishing the Kananaskis Project. Specifically, she found that the Trial 

                                                 
94 Ibid at para 57 (AR, Vol I, Tab 2 at 215). 
95 Ibid at paras 18 and 59 (AR, Vol I, Tab 2 at 201 and 216-217). 
96 Ibid at para 60 (AR, Vol I, Tab 2 at 217). 
97 Ibid at para 64 (AR, Vol I, Tab 2 at 218). 
98 Ibid at para 66 (AR, Vol I, Tab 2 at 219). 
99 Ibid at paras 67-77 (AR, Vol I, Tab 2 at 219-223). 
100 Ibid at para 78 (AR, Vol I, Tab 2 at 223-224). 
101 Ibid at para 79 (AR, Vol I, Tab 2 at 224). 
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Judge erred by misapprehending Canada’s power to expropriate the reserve lands for the 

Kananaskis Project.102 Justice Gleason found that it was impossible to know what 

consequences flowed from this error, including whether the loss of the opportunity to negotiate 

was compensable per se; therefore, she would have set aside the award of compensation in its 

entirety and returned the matter to the Trial Judge for reconsideration.103  

PART II – QUESTION IN ISSUE 

48. The main issue on this appeal is whether the courts below erred in their assessment of the 

equitable compensation owed to the Appellants. Specifically, should the matter be returned to 

the Trial Judge to assess compensation based on a different methodology than the Appellants 

argued for at trial and for which they did not lead any expert evidence? 

PART III – STATEMENT OF ARGUMENT 

A. Standard of Appellate Review was Properly applied by the Federal Court of Appeal 

49. The issue raised by the Appellants consists of matters of mixed fact and law, i.e., the application 

of the relevant law to the facts of the case. It is unclear whether the Appellants are challenging 

any of the Trial Judge’s factual findings.  Regardless, contrary to the Appellants’ assertions, 

there are no extricable questions of law to which the standard of correctness applies. 

Consequently, unless the Appellants can demonstrate a palpable and overriding error in the 

finding of facts by the Trial Judge, his decision should stand. 

50. The standard for an appellate court interfering with findings of mixed fact and law by a Trial 

Judge has been set at the “highly deferential”104 level of palpable and overriding error since this 

                                                 
102 Ibid at para 92 (AR, Vol I, Tab 2 at 228). 
103 Ibid at paras 84 and 93-97 (AR, Vol I, Tab 2 at 225 and 228-229). 
104 Modern Cleaning Concept Inc v Comité paritaire de l’entretien d’édifices publics de la région 

de Québec, 2019 SCC 28 at para 69 (dissenting opinion) [Modern Cleaning]. 
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Court’s decision in Housen v Nikolaisen.105 As emphasized in that decision, deference is to be 

provided to trial judge findings, given their familiarity with the often vast quantities of evidence, 

extensive exposure to the entire factual nexus of a case, and their expertise in the weighing and 

assessing of voluminous quantities of evidence.106 As noted by this Court, particularly in cases 

like this which deal with equitable remedies, considerable deference should be provided to the 

findings of the Trial Judge.107 The decision in Salomon v Matte-Thompson, held that the Housen 

standard applies to appellate review by this Court.108  

51. An appellate court is not to reconsider the evidence globally and reach its own conclusions. 

Instead, the reviewing court is to ensure that the Trial Judge’s conclusions, including the Trial 

Judge’s legal inferences, are supported by the evidence.109 A Trial Judge’s failure to deal with 

a relevant factor in depth, or at all, is not in itself a sufficient basis for the appellate court to 

interfere.110 Appellate intervention is warranted only where it is shown that a palpable error, 

that is an error that is “plainly seen”, has affected the result.111  

52. As stated by the Ontario Court of Appeal in Whitefish Lake Band of Indians v Canada (Attorney 

General), “[a] trial judge's damages or compensation assessment is entitled to considerable 

deference on appeal. An appellate court should interfere with that assessment only if it is tainted 

by an error in principle, or is unreasonably high or low”.112 Or, as Justice Wilson observed in 

Guerin, “…I do not think it is the function of this Court to interfere with the quantum of 

damages awarded by the Trial Judge if no error in principle in determining the measure of 

damages has been demonstrated… The Trial Judge's task was not an easy one but I think he 

                                                 
105 Housen v Nikolaisen, 2002 SCC 33 [Housen]. See generally Modern Cleaning, supra note 104 

at paras 67-71 (dissenting opinion). 
106 Housen, supra note 105 at paras 18 and 25. See also Benhaim v St-Germain, 2016 SCC 48 at 

paras 36-39 [Benhaim]. 
107 Hodgkinson v Simms, [1994] 3 SCR 377 at paras 3 and 53 [Hodgkinson]. 
108 Salomon v Matte-Thompson, 2019 SCC 14 at para 34. 
109 Modern Cleaning, supra note 104 at para 69.  
110 Ibid at para 70; Housen, supra note 105 at para 39. 
111 Modern Cleaning, supra note 104 at para 71. 
112 2007 ONCA 744 at para 28 [Whitefish].  
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‘did the best he could’”.113 

53.  The majority of Federal Court of Appeal properly applied this deferential standard of appellate 

review.114 The majority of that Court held that there was no basis to interfere with the Trial 

Judge’s decision, finding that his factual findings on the value of the flooded land were subject 

to deference.115 The dissenting judge, while identifying the proper standard, would have 

interfered with a factual finding of the Trial Judge.116    

54. The Appellants attempt to get around this exacting standard by suggesting that the Courts below 

erred in “apprehending how the assessment of equitable compensation should be carried out”, 

which they then suggest is an “extricable question of principle or pure law that is reviewable 

on a correctness standard”.117 Essentially, they argue that the Courts below erred by choosing 

the expropriation model to assess the losses suffered by the Appellants, rather than assessing 

what the Appellants lost by reason of the breach of Canada’s duty to them.118  Finally, it is 

suggested that because of these errors, the amount paid in respect of a flowage easement is an 

error and not an equitable result.119 However, nowhere in their submissions do the Appellants 

identify any particular findings of fact by the Trial Judge they say were in error or clearly 

explain how an alternative assessment of equitable compensation should have been actually 

carried out.  

B. The Appeal is Based on a New Argument made in this Court 

55. The Appellants’ central argument appears to be that the land valuation of $1.29 per acre is 

flawed because it is an exceedingly low price that favours Canada120 and, as they now argue 

                                                 
113 Guerin SCC, supra note 49 at 363, Wilson J.  
114 Appeal Decision, supra note 6 at para 113 (AR, Vol I, Tab 2 at 234). 
115 Ibid at para 114 (AR, Vol I, Tab 2 at 234-235). 
116 Ibid at paras 54-55 and 96 (AR, Vol I, Tab 2 at 214-215 and 229). 
117 Appellants’ Factum at para 72. 
118 Ibid at para 73. 
119 Ibid at para 74. 
120 Ibid at para 73(c). 
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under the phrase of “presumption of most advantageous use”, the assessment of compensation 

should be based “on the use of the lands for flooding purposes”.121 Assuming this is the 

Appellants’ new position, it is a methodology for the assessment of equitable compensation 

they neither argued for at trial nor led expert evidence on. The Appellants’ pleadings122 were 

clear that what they were alleging at trial was that Canada should have negotiated a hydro 

revenue sharing agreement on their behalf, but this claim was dismissed by the Trial Judge for 

the reasons discussed above.123   

56. The test for whether new issues should be considered on appeal is stringent. In Guindon v R, 

this Court held that there is no assumption of an absence of prejudice to the opposite party, and 

the discretion to hear and decide new issues should only be exercised exceptionally. A court 

can consider a new issue of law on the appeal where it is able to do so without procedural 

prejudice to the opposing party and where the refusal to do so would risk an injustice.124  

57. The approach taken in Guindon draws on previous decisions by this Court. In R v Brown, almost 

30 years ago, Justice L’Heureux-Dubé (dissenting, but the general principles were accepted by 

the majority) noted, in the context of a criminal matter, that Courts have long frowned upon the 

practice of raising new arguments on appeal. The concern is caused by a fear of prejudice to the 

other side caused by a lack of opportunity to respond and adduce evidence at trial, as well as 

the lack of a sufficient record upon which to make the findings of fact necessary to properly 

rule on the new issue.125  

                                                 
121 Ibid at paras 124-125. See also paras 95-96, where the Appellants refer to the continued 

unauthorized use of their land by Canada. 
122 Fourth Amended Statement of Claim at paras 1(g), 84(a) and 148(d) (Appeal Book, Vol I, Tab 

3 at 207, 221 and 229-230). 
123 Trial Decision, supra note 1 at paras 318 and 350-357 (AR, Vol I, Tab 1 at 112-113 and 124-

126). 
124 Guindon v R, 2015 SCC 41 at paras 20-23 [Guindon]. 
125 R v Brown, [1993] 2 SCR 918 at 923-924 and 927. See also Quan v Cusson, 2009 SCC 62 at 

paras 36-38 and Webber Academy Foundation v Alberta (Human Rights Commission), 2018 

ABCA 207 at para 47, leave to appeal refused 2019 CanLII 14403, concerning the need for finality 

in litigation.  
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58. The process for the adjudication of civil disputes must be fair and just.126 Allowing the 

Appellants to advance a new theory of damages after the completion of the trial would not meet 

this standard. Specifically, the Appellants fail to address why this Court should entertain a new 

issue and why that issue should be the basis for returning this matter to the Trial Judge. It is 

obvious that given the outcome at trial, the Appellants are of the view that they may have a 

better result if they can raise this new issue. However, that could be said of almost any party 

that does not achieve their desired result at trial. Finality is a key component in litigation. Trials 

and appeals are not a continuous loop which end only when a plaintiff is satisfied with the 

outcome. Strategic decisions made during a trial or discontent with determinations made by the 

Trial Judge concerning what evidence to accept and which to reject (absent a palpable and 

overriding error) is not a sufficient basis to entertain a new issue in this Court. 

C. Appellants Fairly Compensated for their Losses 

i) Principles of Equitable Compensation are Settled 

59. The basic principles of equitable compensation are not in issue in this appeal. Canada agrees 

with the Trial Judge’s assessment that the breaches of duty to the Appellants were 

“inexplicable” and acknowledges its conduct was not consistent with the honour of the 

Crown.127 Canada also generally agrees with the Appellants that the principle of equitable 

compensation and the goal of reconciliation in this context call for meaningful compensation; 

that the goal of equitable compensation is to restore the Appellants to a position they would 

have been in but for the breach of the duty; and that hindsight is to be used in performing this 

evaluation.128 

60.  As set out by this Court in Wewaykum, Canson and Guerin SCC, equitable compensation is a 

monetary remedy for breach of fiduciary duty. The objective is to restore the wronged party to 

                                                 
126 Hryniak v Mauldin, 2014 SCC 7 at para 23. 
127 Trial Decision, supra note 1 at paras 296-298 (AR, Vol I, Tab 1 at 105-106). 
128 See generally Appellants’ Factum at paras 78-87. 
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the position it would have been in, had the breach not occurred.129 In Canson, this Court has 

held there is no single approach to assessing equitable compensation that will apply to all 

breaches of fiduciary duty. Distinctions have been made between breaches that involve a 

fiduciary's exercise of discretionary control over property and cases in which the fiduciary has 

failed to perform an obligation.130 

61. In Canson, the decision of this Court in Guerin was cited for the view that there must be a link 

between the breach of duty and the award of equitable compensation: 

The need for a link between the equitable breach and the loss for which 

compensation is awarded is fair and sound in policy and is supported by Guerin. 

The trial judge in Guerin did not measure damages as the difference between the 

lease which was entered into and that which the Band was prepared to authorize, 

because the golf club would not have entered into a lease at all on the terms sought 

by the Band, and it could not therefore be said that the breach had caused the Band 

to lose the opportunity to enter a lease on the authorized terms. …  Rather he 

concluded that had there been no breach, the Band would have eventually leased 

the land for residential development.131 

62. The Appellants suggest that Guerin is distinguishable because the courts there used a 

hypothetical value to reflect the most advantageous use of the land rather than simply as a one-

time loss.132 The Appellants’ suggested approach, however, does not accord with the evidence 

or the facts in this case as found by the Trial Judge. Specifically, the Trial Judge found as a fact 

that the Project and resulting flooding of the Appellants’ Reserve would have occurred in 1929 

despite any objections by the Appellants.133 He also found that had Canada upheld its duties to 

the Appellants, Canada would have obtained a flowage easement over the Reserve lands and 

paid fair market value for those lands. The Trial Judge also held that there was no evidence that 

                                                 
129 Wewaykum, supra note 48 at para 107; Canson, supra note 54 at 546-548, McLachlin J; Guerin 

SCC, supra note 49 at 360-363, Wilson J. 
130 Canson, supra note 54 at 578, La Forest J. 
131 Ibid at 551-552.  
132 Appellants’ Factum at paras 97-99. 
133 Trial Decision, supra note 1 at paras 292 and 318 (AR, Vol I, Tab 1 at 104 and 112-113). 
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either Ontario or Manitoba would have paid a higher price for the flooded land.134 As such, 

what the Appellants have lost due to Canada’s breach of fiduciary duty is the opportunity to 

receive fair market value in 1929 for their flooded lands and compensation for related losses.135 

Similar to the situation in Guerin - where the court did not award compensation to the Band 

based on terms with which the golf club would never have agreed - the assessment of 

compensation for the Appellants’ loss in this case cannot be based on a scenario that would 

never have occurred.  

63. The causation principle is important in this appeal because the Appellants are claiming equitable 

compensation for a loss that was not caused by Canada’s breach of its duties to them. The 

Federal Court of Appeal noted the lack of causal nexus between Canada’s breach of fiduciary 

duty and the Appellants’ claims for a revenue sharing agreement. Specifically, Justice Gleason, 

citing Canson, noted that in order to recover the value of a revenue sharing agreement, the 

Appellants would have to be able to establish that it forms part of what the Appellants lost as a 

result of Canada’s breach.136 However, the Trial Judge made detailed findings rejecting the 

Appellants’ revenue sharing claims.137 In this Court, the Appellants have failed to identify, 

much less establish, any palpable and overriding errors the Trial Judge made in dismissing their 

revenue sharing claims.  

64. The decision in Canson also holds it essential that the losses made good are only those which, 

on a common sense view of causation, were caused by the breach.138 Equitable compensation 

should reflect the nature of the wrong committed and loss suffered.139  To reach a just result, a 

court exercising equitable jurisdiction may consider the principles of remoteness, causation and 

                                                 
134 Ibid at para 383 (AR, Vol I, Tab 1 at 135-136). 
135 Ibid at paras 358, 383, 391-392 and 443-444 (AR, Vol I, Tab 1 at 125-126, 135, 137-138 and 

152-153). 
136 Appeal Decision, supra note 2 at para 61 (AR, Vol I, Tab 2 at 217). 
137 Trial Decision, supra note 1 at paras 350-375 (AR, Vol I, Tab 1 at 124-132). 
138 Canson, supra note 54 at 556, McLachlin J. 
139 Ibid  at 557, McLachlin J. 
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intervening acts.140 This Court has also recognized that a fiduciary duty requires Canada to 

represent and balance many different interests, some of which may conflict,141 and that the 

assessment of the Crown’s discharge of its duty must have due regard for the context of the 

times.142 As Justice Binnie explained in Wewaykum, “[e]volving standards of conduct and new 

standards of liability eventually make it unfair to judge actions of the past by the standards of 

today.”143  Or, as Professor Waters has observed, effectively this means a fiduciary cannot be 

expected to defend his or her actions or omissions against a complainant whose charges are 

based upon the advantage of hindsight.144  

65. The manner in which the Appellants say hindsight should be applied in this case is contrary to 

established jurisprudence and would effectively remove considerations of causation and 

remoteness from the assessment of equitable compensation. In Canson, Justice McLachlin 

emphasized that the goal of equitable compensation is to compensate a plaintiff for the value of 

the opportunity lost as a result of the breach of fiduciary duty. A court therefore needs to take 

a “common sense” approach to examining the nexus between the actual opportunity that was 

lost as a result of the breach and the losses claimed. Contrary to the Appellants’ approach, while 

hindsight is to be used in the assessment of the losses, it is to be applied to a plaintiff’s actual 

loss. As Justice McLachlin concluded: “[t]he plaintiff’s actual loss as a consequence of the 

breach is to be assessed with the full benefit of hindsight”.145  

66. Compensation should be proportionate to the loss incurred, and not put the claimant in a better 

                                                 
140 Hodgkinson, supra note 107 at 443 and Cadbury Schweppes Inc v FBI Foods Ltd, [1999] 1 

SCR 142 at para 64, both citing Canson, supra note 54. 
141 Wewaykum, supra note 48 at paras 81, 83 and 96; Ermineskin Indian Band and 

Nation v Canada, 2009 SCC 9 at paras 127-131 [Ermineskin]; Haida Nation v British Columbia 

(Minister of Forests), 2004 SCC 73 at para 18 [Haida]; Manitoba Métis Federation Inc v Canada 

(Attorney General), 2013 SCC 14 at para 48 [MMF]. 
142 Wewaykum, supra note 48 at para 97; Blueberry River, supra note 47 at para 51; Ermineskin, 

supra note 141 at para 139. 
143 Wewaykum, supra note 48 at para 121. 
144 Donovan WM Waters, Waters’ Law of Trusts in Canada, 3rd ed (Toronto: Carswell, 2005) at 

922. 
145 Canson, supra note 54 at 556, McLachlin J. 
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position than they would have been in but for the breach.146 Equitable compensation should not 

provide a plaintiff with a windfall amount that bears no relation to the actual harm suffered.147 

The decision of the Ontario Court of Appeal in Whitefish Lake provides additional guidance by 

indicating that equitable compensation should ensure that awards are “fair and proportionate”148 

and incorporate “realistic contingencies” as appropriate to the facts of the case.  

67. Canada acknowledges that the relationship between the Crown and Indigenous peoples, viewed 

generally, is fiduciary in nature.149 This Court has also been clear that the circumstances in 

which a fiduciary obligation arises shape its content, and the content of Canada’s fiduciary duty 

varies to take into account its broader public obligations.150 Where a fiduciary duty is found to 

exist, Canada is held to the standard of ordinary prudence in managing its own affairs.151 

Determining how the Crown should have acted therefore requires a “meticulous examination 

of the facts”.152 As recently affirmed by this Court, “[t]he Crown fulfils its fiduciary obligation 

by meeting the prescribed standard of conduct, not by delivering a particular result”.153 In the 

circumstances of this case, the applicable standard did not require Canada to negotiate a hydro 

revenue generating agreement on behalf of the Appellants, nor does it support valuing the 

flooded land as proposed by the Appellants.  

68. Here, the Trial Judge did not err in defining Canada’s fiduciary duty to the Appellants. The 

Trial Judge conducted a detailed review of the relevant jurisprudence including Guerin, 

Wewaykum, and Blueberry River and concluded that Canada owed the Appellants four 

                                                 
146 Whitefish, supra note 112 at paras 48, 103, 110-112, 117 and 127-129. 
147 Hodgkinson, supra note 107 at 444. 
148 Whitefish, supra note 112 at paras 110 and 113. 
149 Wewaykum supra note 48 at para 81; MMF, supra note 141 at para 48; Mikisew Cree First 

Nation v Canada (Governor General in Council), 2018 SCC 40 at para 65. 
150 Williams Lake Indian Band v Canada, 2018 SCC 4 at paras 55, 88 and 90 [Williams Lake]; 

Wewaykum, supra note 48 at paras 92 and 96; Ermineskin, supra note 141 at para 72; Haida, supra 

note 141 at para 18.  
151 Williams Lake, supra note 150 at para 46; Wewaykum, supra note 48 at para 94; Blueberry 

River, supra note 47 at paras 22, 104 and 116. 
152 Hodgkinson, supra note 107 at 413-414.  
153 Williams Lake, supra note 150 at para 48. 
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overarching duties: a) to act with loyalty and good faith to the Appellants in discharging its 

mandate; b) to provide full disclosure and consult with the Appellants; c) to act with ordinary 

prudence with a view to Appellants’ best interests; and, d) to protect and preserve LSFN’s 

proprietary interest in its reserve from exploitation. The source of these duties was the special 

significance of reserve lands.154   

69. Finally, equitable compensation, including the extent to which it achieves reconciliation,  must 

be assessed in the context of a proceeding, such as a specific claims hearing, and arbitration or 

mediation, or, as in this case, in the context of a trial. It is in the proceeding, and its related 

processes and procedures, that equitable compensation is determined. Such determinations 

cannot be made in an evidentiary or factual vacuum.      

ii) Courts Properly and Fairly Applied the Principles of Equitable Compensation 

70. The Trial Judge assessed the Appellants’ losses presuming the most advantageous use and with 

the benefit of hindsight based on the evidence before him. The Appellants’ arguments against 

this assessment are general in nature and overlook the Trial Judge’s specific findings of fact 

dismissing their claims for an ongoing revenue sharing scheme. In fact, the Trial Judge 

specifically looked back to when the breach occurred in 1929 and, with the benefit of hindsight 

and the evidentiary record, assessed what position the Appellants would have been in but for 

the breach. Based on the evidence, the Trial Judge properly determined that, had Canada acted 

legally, the reserve lands would have been taken in 1929 through expropriation or surrender.155 

This is the “non-breach” scenario described by the Court of Appeal.156 He then reasonably 

assessed the Appellants’ losses, which included both the calculable and non-calculable 

losses.157  He also concluded that neither Canada, through the exercise of the ordinary diligence 

required of a fiduciary, nor the Appellants, would have been able to have negotiated a revenue 

                                                 
154 Trial Decision, supra note 1 at paras 219-227 (AR, Vol I, Tab 1 at 80-84). 
155 Ibid at para 358 (AR, Vol I, Tab 1 at 126).  
156 Appeal Decision, supra note 6 at para 21 (AR, Vol I, Tab 2 at 202-203). 
157 Trial Decision, supra note 1 at paras 443-444 and 504-512 (AR, Vol I, Tab 1 at 152-153 and 

171-174). 
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sharing arrangement in 1929.158  

71. The Trial Judge referred to this hypothetical scenario where he had to consider “…what would 

likely have occurred in 1929, vis-à-vis the Reserve land had Canada legally fulfilled its duties 

to the LSFN”.159 This approach is in accordance with well-established legal principles of this 

Court articulated in Guerin SCC and Canson, requiring the Trial Judge to determine what 

amount of equitable compensation was required in order to put the Appellants back in the 

position that they would have been in had Canada not breached its fiduciary duty in 1929.160  

72. The Ontario Court of Appeal has also emphasized the need to examine the nexus between the 

breach of the fiduciary duty and the losses that flow from it.  In Whitefish Lake Band of Indians 

v Canada, that Court noted that “[t]o compensate [a band] for its lost opportunity, the key 

question the court must answer is what likely would have happened if the Crown had acted as 

it should have and had not breached its fiduciary duty”.161 

73. As part of his analysis of what position the Appellants would have been in but for the breach 

by Canada of its duties to the Appellants, the Trial Judge noted the public importance of the 

Project and properly held that, “[t]here is no reasonable likelihood that that the project would 

have been shelved had the LSFN or Indian Affairs refused to have the land flooded”.162 

Accordingly, based on the historical evidence, there was no possible scenario where the Project 

would not have been undertaken in 1929.163 The Appellants do not challenge this factual 

finding, much less establish that it constitutes a palpable and overriding error. 

                                                 
158 Ibid at paras 318 and 350-357 (AR, Vol I, Tab 1 at 112-113 and 124-126). 
159 Ibid at para 329 (AR, Vol I, Tab 1 at 116). 
160 Guerin SCC, supra note 49 at 357, Wilson J, 372-373 and 390-391, Dickson J; Canson, supra 

note 54 at 556, McLachlin J and 577, La Forest J. 
161 Whitefish, supra note 112 at para 68.  
162 Trial Decision, supra note 1 at paras 292 and 327 (AR, Vol I, Tab 1 at 104 and 115-116). See 

also Appeal Decision supra note 6 at paras 21 and 58 (AR, Vol I, Tab 2 at 202-203 and 216). 
163 Trial Decision, supra note 1 at paras 292-293 and 318 (AR, Vol I, Tab 1 at 104-105 and 112-

113). 
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74. Having found that the Project would have always proceeded in 1929 in the “non-breach” world, 

the Trial Judge determined that Canada would have - and should have - obtained a surrender of 

the reserve lands to be flooded or expropriated the necessary flooding rights. This conclusion 

was based on the historical record and the usual practice in 1929 for taking lands to create a 

reservoir.164 Canada could have sought a surrender with the Appellants’ consent or if not, it 

could have expropriated the entire or a lesser interest in the lands.165 With either option, the 

Trial Judge noted that Canada had a duty to ensure that the Appellants received reasonable 

compensation for its lands.166  

75. Rather than speculating why Canada did not seek a surrender, the Trial Judge noted that “[t]he 

reality is that [Canada] could have expropriated the land legally and the loss to the LSFN would 

be exactly the same”, particularly since there was no evidence that the Appellants had any 

leverage to broker a better deal.167 The conclusion that Canada had a duty to obtain a reasonable 

price for the Appellants’ flooded reserve lands is consistent with the relevant jurisprudence, the 

Indian Act, and basic expropriation principles.168 It was also consistent with the fact that other 

parties impacted by the flooding received a one-time payment.169 The Trial Judge therefore 

concluded that Appellants should have been compensated with a one-time payment based on 

an expropriation model, and not based on an on-going revenue sharing scheme.170  

76. The Appellants do not challenge the Court of Appeal’s detailed analysis that in an expropriation 

in 1929, in the absence of a market, the value to be paid is the value to the owner, and not the 

                                                 
164 Ibid at paras 350-371 (AR, Vol I, Tab 1 at 124-131). 
165 Ibid at paras 325-328 (AR, Vol I, Tab 1 at 114-116). 
166 Ibid at para 383 (AR, Vol I, Tab 1 at 135-136). 
167 Ibid at paras 318 and 524 (AR, Vol I, Tab 1 at  112-113 and 179). 
168 Ibid at paras 296, 326 and 383-384 (AR, Vol I, Tab 1 at 105, 115 and 135-136); Osoyoos Indian 
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value to the taker, as it existed at the date of taking.171 With respect to the value of the flooded 

reserve lands, the Court of Appeal noted that the Appellants did not introduce any expert 

evidence regarding the fair market value of the flooded land or any related premium they now 

allege should have been paid.172 Bell’s evidence (Canada’s expert) was the only expert evidence 

before the Trial Judge as to the value of the reserve lands in 1929. The trial record, therefore, 

does not support the alternative valuation methodology now suggested by the Appellants. The 

argument that Canada could, and should, have paid more than fair market value for the land 

was correctly found by the Trial Judge to be “…nothing more than optimistic speculation”.173  

77. The Appellants allege that the Trial Judge’s decision narrowly focuses on awarding 

compensation based on “restoring Canada” to the position it would have been in the non-breach 

world.174 As noted in detail in Part I above, the Trial Judge made numerous detailed findings of 

fact, based on the evidence at trial, regarding what would have actually happened in 1929 had 

Canada not breached its duty to the Appellants. The Trial Judge’s consideration of the “non-

breach” world was consistent with the approach to the assessment of equitable compensation 

used in a number of other cases such as Guerin SCC and Whitefish. 

78. The Appellants also incorrectly assert, without reference to any specific evidence led at trial, 

that the Trial Judge’s decision ignores the Indigenous perspective regarding the loss they 

suffered and their special connection to the land.175 The Trial Judge’s decision sets out the 

concerns the Appellants expressed about the flooding and discusses the harm the flooding 

caused.176 Despite the fact that the Appellants’ focus at trial was on their revenue- sharing 

claims and that their loss of use expert was found to be not credible, the Trial Judge nevertheless 

                                                 
171 Appeal Decision, supra note 6 at paras 67-80 (AR, Vol I, Tab 2 at 219-224). See also Eric CE 

Todd, The Law of Expropriation and Compensation in Canada, 2nd ed (Toronto: Carswell, 1992) 

at 4-5, 11-12 and 158-160.  
172 Appeal Decision, supra note 6 at para 140 (AR, Vol I, Tab 2 at 241). 
173 Trial Decision, supra note 1 at para 383 (AR, Vol I, Tab 1 at 135-136). 
174 Appellants’ Factum at para 115. 
175 Appellants’ Factum at para 111-112. 
176 See for example Trial Decision, supra note 1 at paras 395-453 (AR, Vol I, Tab 1 at 139-155). 
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awarded the Appellants compensation for losses related to their traditional activities.177 

Specifically, as part of the non-calculable losses, the Trial Judge awarded the Appellants 

compensation that took into account the flooding’s negative impacts on hunting and trapping, 

hay lands, gardens, and rice fields, including off reserve losses.  

79.  Finally, the connection between the allegation that the Trial Judge proceeded with his analysis 

“in the wrong order”178 and the Appellants’ request to re-open the trial to hear new evidence on 

a new methodology, for which they did not lead evidence at trial, is not explained. The request 

to now allow new evidence appears to be completely divorced from the “wrong order” 

argument.  Regardless, the Appellants did not lead any expert evidence regarding the fair market 

value of the flooded lands or on any premium they allege should have been paid in relation to 

the lands, nor do they explain the specifics of the methodology they now say the Trial Judge 

should have used in the assessment of the compensation.  

iii) Finding that Canada would have obtained an Easement was Appropriate Given the 

Evidence 

80.  As part of the equitable compensation awarded, the Trial Judge held that Canada owed the 

Appellants $3,272,572.22 for a flowage easement.179 While the Trial Judge’s decision provided 

compensation for a flowage easement because of his finding that one would have been obtained 

in 1929, he did not issue any Order formally authorizing the easement.180 In that regard, 

pursuant to section 35 of the Indian Act,181 the creation of an easement requires the Governor 

in Council’s consent, which is outside the scope of the litigation and the court’s jurisdiction. 

                                                 
177 Ibid at paras 85–91, 444, 509 and 511-512 (AR, Vol I, Tab 1 at 28-30, 153 and 173-174).  
178 Appellants’ Factum at para 94. 
179 The Trial Judge determined that LSFN would have been paid $14,582.16 in 1929 for a flowage 

easement, which brought forward to 2017 amounted to $3,272,572.22.  See Trial Decision, supra 

note 1 at paras 391, 443, 452, 505 and 508 (AR, Vol I, Tab 1 at 137, 152, 155 and 171-173). 

180 Ibid at para 529.  
181 Indian Act, RSC 1985, c I-5, s 35 (formerly s 48 under the Indian Act, RSC, 1927, c 98). 
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81. The fact that the Trial Judge compensated the Appellants on the basis that an easement would 

have been granted in 1929 has no practical effect on the decision. That issue was not pursued 

in the Court of Appeal.182 The issue in this case was whether the Appellants received reasonable 

compensation for their flooding losses. The equitable compensation awarded by the Trial Judge 

provides the Appellants with full compensation for their flooding losses and restores them to 

the position they would have been in, but for the breach. The Trial Judge determined that the 

Appellants would have received the same amount of compensation and retained the flooded 

reserve lands whether Canada had obtained a flowage easement or outright purchased the 

flooded reserve lands.183 

82. To determine how much compensation would put the Appellants in the position that they would 

have been in but for Canada’s breach of fiduciary duty, the Trial Judge had to consider the 

“non-breach” world. As part of that analysis, the Trial Judge determined that the result of 

compensating the Appellants for flooding damage in 1929 is that its flooded reserve lands 

remain a part of the reserve, but these lands would be subject to the flowage easement up to the 

1172-foot contour.184 

83. There was ample evidence before the Trial Judge to support the finding that Canada would have 

obtained a flowage easement in the “non-breach” world. Both the expert evidence and historical 

record showed that the Crown’s usual practice in 1929 was to take a flowage easement.185 There 

were examples of easements being obtained from the other parties affected by flooding at Lac 

Seul.186 Indeed, the LSSA itself addressed the “cost of acquiring flooding privileges or other 

necessary easements”.187 There were also examples of flowage easements being obtained from 

parties affected by the creation of other reservoirs in the 1930s.188 As such, the Appellants have 

not established that the Trial Judge committed any palpable and overriding errors in his finding 

                                                 
182 Appeal Decision, supra note 6 at para 42 (AR, Vol I, Tab 2 at 210). 
183 Trial Decision, supra note 1 at para 359 (AR, Vol I, Tab 1 at 126).  
184 Ibid at para 529 (AR, Vol I, Tab 1 at 180). 
185 Ibid at paras 352 and 362 (AR, Vol I, Tab 1 at 124 and 127).  
186 Ibid at paras 352, 362-365 and 369-371 (AR, Vol I, Tab 1 at 124, 127-131).  
187 Ibid at para 364 (AR, Vol 1, Tab 1 at 128). 
188 Ibid at paras 352 and 370 (AR, Vol I, Tab 1 at 124 and 130).  
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that a flowage easement would have been granted in 1929 in the “non-breach” world over the 

flooded reserve lands. 

84. The taking of an easement would have also fulfilled Canada’s duty to minimally impair the 

Appellants’ rights to the flooded reserve lands. In this regard the Trial Judge stated: 

…the appropriate choice was a flowage easement over the relevant portion of the 

Reserve, rather than the outright purchase and sale of the land… Further, while 

the amount of compensation would not change, a flowage easement would 

minimally impair the LSFN’s rights to the land and future income, for example 

from mineral rights.”189 

iv) Trial Judge Properly Dismissed the Revenue Sharing Claims 

85.  In dismissing the argument that Canada was required to negotiate an on-going revenue sharing 

scheme on the Appellants’ behalf, the Trial Judge made several findings of fact including, but 

not limited to a preference for Canada’s expert evidence,190 and a conclusion that there was no 

revenue sharing deal made with the other parties.191 

86. The Appellants’ electricity generation claims were based on the electricity generated at three 

downstream stations located on the English River in Ontario and six downstream stations 

located on the Winnipeg River in Manitoba.192 The Trial Judge’s dismissal of the Appellants’ 

electricity generation claims is supported by the fact that most of the generating stations were 

built decades after the initial flooding, with only two of the generating stations even located on 

the Appellants’ traditional territory.193 In addition, the primary source (approximately 71.4%) 

                                                 
189 Ibid at para 359 (AR, Vol I, Tab 1 at 126). 
190 Ibid at para 83 (AR, Vol I, Tab 1 at 83). 
191 Ibid at para 356 (AR, Vol I, Tab 1 at 125). 
192 Ibid at paras 3, 9 and 330-331 (AR, Vol I, Tab 1 at 5, 9 and 116-117).  
193 Ibid at paras 3 and 346 (AR, Vol I, Tab 1 at 3 and 122).  The Ear Falls and Manitou Falls 

Generating Stations are the two generating stations located within the Band’s traditional territories. 
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of the water passing through the relevant hydroelectric stations on the Winnipeg River in 

Manitoba comes from Lake of the Woods, and not Lac Seul.194  Finally, the context and 

standards of the era in 1929 did not require Canada to negotiate any ongoing royalty or other 

revenue sharing arrangement for the Band. The first revenue sharing arrangement with a First 

Nation in Ontario was the agreement in 2008 between the Appellants and Ontario Power 

Generation (OPG).195 The OPG agreement with the Appellants was 77 years after the 

construction of the Ear Falls Dam. The use of hindsight in the equitable compensation analysis 

does not, and cannot, require the use of present day benefit-sharing arrangements to inform the 

nature of Canada’s duty in 1929.  

87. At the Federal Court of Appeal, the Appellants continued to argue that Canada should have 

negotiated a revenue sharing agreement in 1929 on its behalf.196 Both the majority and dissent 

agreed that Canada’s fiduciary duty did not include any duty to negotiate a revenue sharing 

arrangement on the Appellants’ behalf.197 The Appellants’ argument that it should have 

received compensation for the value of the land based on the storage for hydro-electric 

generation is not supported by the specific facts and evidence, including expert evidence, led at 

trial. In this Court, the Appellants have not identified or established that the Trial Judge or Court 

of Appeal made any errors in dismissing their revenue sharing claims. 

88. The Appellants now argue that the assessment of compensation should be based on “the use of 

the lands for flooding purposes”.198 However, they provide no details regarding how this 

assessment is to take place and what it involves exactly. This general statement also ignores the 

detailed findings made by the Trial Judge in his decision. Specifically, how is the Appellants’ 

                                                 

See Read-Ins on Behalf of the Defendant, Her Majesty the Queen in right of Canada, Section A2, 

Questions 16 and 18, Exhibit 8210 (Appeal Book, Vol CCLI, Tab 8210 at 91). 

194 Hamal, Report on Economic Damages Related to the Sharing of Hydroelectric Benefits dated 

May 30, 2014 at 28 (Appeal Book, Vol CCXLVI, Tab 8145 at 31).   
195 Transcript, Cross-Examination of James R Gillis, October 26, 2016 [Appeal Book, Vol XI, Tab 

37 at 72 (lines 25-28) and 73 (lines 1-4)].  
196 Appeal Decision, supra note 6 at para 2 (AR, Vol I, Tab 2 at 195).  
197 Ibid at paras 57, 63 and 106-107 (AR, Vol I, Tab 2 at 215, 218 and 232). 
198 Appellants’ Factum at para 125. 
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new approach consistent with the Trial Judge’s finding, not challenged by the Appellants, that 

the Project would have always proceeded in 1929 and that Canada would have proceeded to 

acquire the flooded lands by way of either surrender or expropriation? These two findings by 

the Trial Judge must ground the assessment of equitable compensation in this case in order to 

ensure the amount awarded is “fair and proportionate”. However, the Appellants fail to address 

these facts in their submissions or otherwise provide any meaningful details on how they say 

the assessment of equitable compensation should have been carried out by the Trial Judge.  

89. Based on the Trial Judge’s factual findings it cannot be said that the Appellants have “lost” the 

opportunity to develop a revenue sharing agreement or any other negotiated agreement.  The 

power generation site was not on their Reserve and the Trial Judge’s clear finding is that the 

Project would have always proceeded with Canada expropriating at fair market value if the 

Band did not consent. The Appellants are conflating the concepts of causation with the equitable 

compensation principle of assessing the loss with the full benefit of hindsight. The Trial Judge, 

however, was required to assess what would have been done in 1929 and the evidence at trial 

unequivocally showed that the revenue sharing agreement sought by the Appellants was not 

done in 1929.199 

D. Stoney Band Revenue Sharing Agreement was Distinguished on its Facts 

90. The Trial Judge found that the Kananaskis Project was not comparable to the Appellants’ 

situation in 1929. The Kananaskis Project had a water power “site” that was located on the 

Stoney Band’s reserve.200 However, in the Appellants’ case, the water power “site” was not 

located on the Appellants’ reserve. Rather, it was located some 80 kilometers away from the 

Appellants’ reserve, on Ontario Crown lands.201 The Appellants did not own or have any legal 

interest in the water power site located at Lower Ear Falls.202 Further, the Stoney Band did not 

receive any income from electricity generation at any downstream stations, which was what the 

                                                 
199 Trial Decision, supra note 1 at paras 346 and 350-357 (AR, Vol I, Tab 1 at 122 and 124-126). 
200 Ibid at para 218(xxx) (AR, Vol I, Tab 1 at 80).  
201 Ibid at para 346 (AR, Vol I, Tab 1 at 122). 
202  Ibid at paras 146 (citing the LSSA at para 2) and 346 (AR, Vol I, Tab 1 at 48 and 122). 
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Appellants sought in this claim.203  

E. Goal of Reconciliation is Respected by the Decisions Below 

91. The goal of reconciliation is of fundamental importance. Reconciliation is not a freestanding 

legal remedy, duty or right, but rather a process of balance and compromise that involves 

reconciling Aboriginal and non-Aboriginal Canadians in a mutually respectful, long term 

relationship.204  Reconciliation is an ongoing process of establishing and maintaining respectful 

relationships at all levels of Canadian society.205
  It is the ultimate goal of the Constitution Act, 

1982, s. 35 and the underlying principle of the “honour of the Crown”.206 Canada’s fiduciary 

duties flow, in turn, from the honour of the Crown.207  

92. In this case, the process of reconciliation includes the final resolution of a historical dispute by 

an independent trier of fact, based on the evidence presented at trial and the awarding of 

equitable compensation that reasonably compensates the Appellants for their losses and enable 

the parties to re-build relationships for the benefit of future generations.  Canada recognizes its 

past wrongs and acknowledges that it breached the fiduciary duty it owed the Appellants. This 

case proceeded through the specific claims process; however, the parties did not reach any 

settlement.208 A resolution outside of the court process would have been a preferable outcome 

for this dispute, but that did not occur.   

                                                 
203 Ibid at para 355 (AR, Vol I, Tab 1 at 125). 
204 Haida, supra note 141 at paras 32, 38 and 50; Beckman v Little Salmon/Carmacks First Nation, 

2010 SCC 53 at para 10 [Beckman]. 
205 Truth and Reconciliation Commission of Canada, Honouring the Truth, Reconciling for the 

Future: Summary of the Final Report of the Truth and Reconciliation Commission of Canada 

(Truth and Reconciliation Commission of Canada, 2015) at 190, online: 

http://nctr.ca/assets/reports/Final%20Reports/Executive_Summary_English_Web.pdf. 
206 Beckman, supra note 204 at para 10; MMF, supra note 141 at para 66; Haida, supra note 141 

at para 17. 
207 MMF, supra note 141 at paras 73-74; Haida, supra note 141 at paras 16-18. 
208 Trial Decision, supra note 1 at para 214 (AR, Vol I, Tab 1 at 75); Appeal Decision, supra note 

6 at para 10 (AR, Vol I, Tab 2 at 197).  

http://nctr.ca/assets/reports/Final%20Reports/Executive_Summary_English_Web.pdf
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93. The Trial Judge’s decision was fully consistent with the principles of fiduciary duty and the law 

of equitable compensation. The Trial Judge applied settled principles from this Court in Guerin 

SCC, Osoyoos, Wewaykum, Blueberry River and Canson.209  It was also a fact-based 

determination that turned on the Trial Judge’s assessment of the specific evidence led at trial, 

including the expert evidence. His analysis of the positions of the parties, the weighing of expert 

evidence and the voluminous record before him, and his global  assessment of the amount of 

equitable compensation required in order to resolve a historical claim, is entitled to considerable 

deference.  

94. The United Nations Declaration on the Rights of Indigenous Peoples (UN Declaration) is an 

international human rights instrument that provides a framework to further the goal of 

reconciliation.210 It affirms international standards, rights and principles and may be used as a 

contextual aid in interpreting domestic law. Canada fully supports the UN Declaration and is 

taking steps to develop federal legislation, collaboratively with Indigenous peoples, that will 

provide a framework for the implementation of the Declaration.  Article 28 of the UN 

Declaration recognizes  Indigenous peoples’ rights to redress, through restitution or 

compensation, for “lands, territories and resources which they have traditionally owned or 

otherwise occupied or used, and which have been confiscated, taken, occupied, used or 

damaged without their free, prior and informed consent”. Fiduciary law and the principles of 

equitable compensation, as set out by this Court and applied by the Courts below, provide both 

a domestic approach to redress that reflects the objectives found in the UN Declaration and the 

means for determining appropriate redress consistent with the UN Declaration. 

F. Decision of Trial Judge Fulfills Requirement for Deterrence 

95. The Trial Judge and the Court of Appeal specifically addressed deterrence in their assessment 

                                                 
209 See for example Trial Decision, supra note 1 at paras 221-224, 232-237, 240-241, 285, 360-

361 (AR, Vol I, Tab 1 at 81-82, 85-87, 102 and 126-127). 
210 UN GA Res 61/295, 61st Sess, Supp No 53 (2007). 



38 

 

of the equitable compensation to be awarded.211 In addition, the Trial Judge denied the 

Appellants punitive damages claim because the equitable compensation award already fully 

achieved the objective of deterrence and, as a result, an award of punitive damages would have 

been disproportionate.212 The Trial Judge therefore properly took the principles of equitable 

compensation into account, including the need for deterrence, in awarding compensation that 

restored the Appellants to the position they would have been in had Canada not breached its 

duty. 

96. There is no support for the Appellants’ argument that the Trial Judge’s decision failed to 

consider the objective of deterrence, or somehow allowed Canada to avoid its past wrongdoing. 

Deterrence is served by ensuring the amount of equitable compensation awarded reflects the 

nature of the wrong committed and loss suffered.213 However, the amount of compensation 

awarded should not provide a claimant with a windfall amount that bears no relation to the 

actual harm suffered or be “used as a vehicle for punishing defendants with harsh damage 

awards out of all proportion to their actual behaviour”.214 The need for deterrence was fully 

considered by the Trial Judge in his decision.215 

  

                                                 
211 Trial Decision, supra note 1 at paras 239, 245, 267, 281 and 525 (AR, Vol I, Tab 1 at 86, 89, 

95, 100 and 179); Appeal Decision, supra note 6 at paras 58-59 and 100 (AR, Vol I, Tab 2 at 216-

217 and 230-231). 
212 Trial Decision, supra note 1 at paras 523-525 (AR, Vol I, Tab 1 at 179).  
213 Canson, supra note 54 at 557, McLachlin J. 
214 Hodgkinson, supra note 107 at 444. 
215 Trial Decision, supra note 1 at paras 239, 245, 267, 281 and 525 (AR, Vol I, Tab 1 at 86, 89, 

95, 100 and 179). 
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PART IV – COSTS  

 

97. Canada seeks its cost in this appeal.  

 

PART V – ORDER SOUGHT  

 

98. That the appeal be dismissed with costs.  

 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Ottawa, this 26th day of October, 2020. 

 

 

_______________  _________________  ________________ 

Christopher Rupar  Dayna Anderson  Michael Roach 

 

 

Counsel for the Respondent, Her Majesty the Queen in Right of Canada 
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