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BETWEEN: 
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FORM25 
Rule 25 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

IN THE SUPREME COURT OF CANADA 
(ON APEAL FROM THE COURT OF APPEAL OF ALBERTA) 

RYAN CURTIS REILLY 

-and-

HER MAJESTY THE QUEEN 

Applicant 
(Appellant) 

Respondent 
(Respondent) 

TAKE NOTICE that Ryan Curtis Reilly applies for Leave to Appeal to the Supreme Court of 

Canada, under section 40(1) Supreme Court Act, from the Judgment of the Court of Queen's 

Bench of Alberta, No. 1803-0092-A, made on the 28th day of May, 2019 and for an Order 

granting Leave to Appeal to this Honourable Court and such further or other Order as this 

Honourable Court deems appropriate; 

AND FURTHER TAKE NOTICE that this application for leave is made on the following 

grounds: (set out concisely and number each ground on which the application is made). 

Ground 1 The Appeal Court erred in failing to adhere to its jurisdiction in a Crown 
appeal of the Applicant's stay of his criminal charges. 

Ground 2 The Appeal Court erred in rewriting the test in R v Babos, 2014 SCC 16 by 
imposing a nonexistent obligation on the Applicant and any accused. to now establish a 
"systemic remedy" to go together with a stay of proceedings. 

Ground 3 The Appeal Court erred in failing to adhere to any standard of review, 
substituting its own view of the appropriate remedy and on their own motion arbitrarily 
assigning civil damage rates for persons not party to the Applicant's criminal 
proceedings. 

Ground 4 The Appeal Court erred in concluding that the remedy of a judicial stay of the 
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Applicant's proceedings was deficient in the circumstances as it is "baldly denunciatory". 

c)iJIA{<ID 

Dated at the City of OT1AWA in the Province o~~a this Jfe_ day of August, 2019. 

Caa&1&~~ dJv 0 ~U(t4/lc$\ {J;/ 
Suite 17 40 Sun Life Place 
10123- 99 Street 
Edmonton, AB T5J 3H1 
Phone: 780.474.2888 

Ruttan Bates . 
630- 61

h Avenue S.W., Suite 600 
Calgary, AB T2P OS8 
Phone: 403.237.0025 

Fax: 780.665.1059 
dhatch@hatch.law 

Agent: 

ORIGINAL TO: 

·COPIES TO: 

Colleen Bauman 
Goldblatt Partners 
500-30 Metcalfe Street 
Ottawa, Ontario KIP 5L4 
Phone: (613) 482.2643 

Fax: 403.237.0566 
mb@ruttanbates.com 

Fax: (613) 235-3041 
cbauman@goldblattpartners.com 

The Registrar 

Alberta Justice, Appeals Branch 
3rd Floor, 9833- 109 Street 
Edmonton, Alberta T2K 2E8 
Phone: (780) 422-5402 
Fax: (780) 422-1106 

NOTICE TO THE RESPONDENT OR INTERVENER: A respondent or intervener may serve 
and file a memorandum in response to this application for leave to appeal within 30 days after 
the day on which a file is opened by the Court following the.filing of this application for leave 
to appeal or, if a file has already been opened, within 30 days after the service of this 
application for leave to appeal. If no response is filed within that time, the Registrar will submit 
this application for leave to appeal to the Court for consideration under section 43 of the 
Supreme Court Act. 
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Formal Order of the Provincial Court of Alberta 
(to be filed when available) 
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In the Court of Appeal of Alberta 

Citation: R v Reilly, 2019 ABCA 212 

Between: 

Her Majesty the Queen 

-and-

Ryan Curtis Reilly 

Date: 20190528 
Docket: 1803-0092-A 

Registry: Edmonton 

Appellant 

Respondent 

The Court: 
The Honourable Mr. Justice Peter Martin 
The Honourable Mr. Justice Frans Slatter 

The Honourable Madam Justice Dawn Pentelechuk 

Reasons for Judgment Reserved of the Honourable Mr. Justice Slatter 
Concurred in by the Honourable Mr. Justice Martin 

and the Honourable Madam Justice Pentelechuk 

Appeal from the Decision by 
The Honourable Judge R.R. Cochard 
Dated the 14th day ofMarch, 2018 
Filed the 19th day of April, 2018 

(201.8 ABPC 85, Docket: 170364640Pl) 
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Reasons for Judgment Reserved 
of the Honourable Mr. Justice Slatter 

[1] The Crown appeals a stay of charges of assault causing bodily harm, unlawful 
confinement, assault, mischief, and failure to comply with a probation order that arose in a 
domestic context: R. v Reilly, 2018 ABPC 85. The stay was granted because of systemic problems 
being experienced by the bail system in Alberta, which resulted in the respondent being held for 
longer than 24 hours before he was taken before a Justice of"the Peace. 

[2] The Crown concedes that the respondent's s. 7, 9, and ll(e) Charter rights were breached. 
The issue on appeal is whether a stay was the appropriate remedy. More specifically, when should 
a stay be granted as an individual remedy for perceived systemic Charter breaches? 

The Statutory Background 

[3] The provisions respecting judicial interim release found in the Criminal Code favour the 
release of accused persons pending trial. Detaining accused persons prior to trial is an exception. 
The principles were recently summarized in R. v Myers, 2019 SCC 18 at paras. 1, 25: 

1 The right to liberty and the presumption of innocence are fundamental tenets 
of our criminal justice system. In the pre-trial context, release - at the earliest 
opportunity and in the least onerous manner - is the default presumption in 
Canadian criminal law. Pre-trial detention is the exception, not the rule .... 

25 Today, the right not to be denied reasonable bail without just cause, which is 
enshrined ins. ll(e) of the Canadian Charter of Rights and Freedoms, operates as 
a key organizing principle of Part XVI of the Criminal Code: R. v. Pearson, [1992] 
3 S.C.R. 665, at p. 691. This right has also been affirmed repeatedly by this Court, 
most recently in St-Cloud, in which the Court held that "in Canadian law, the 
release of accused persons is the cardinal rule and detention, the exception" (para. 
70 (emphasis added)), and in Antic, in which it stated that "'release is favoured at 
the earliest reasonable opportunity and ... on the least onerous grounds"': para. 29·, 
quoting R. v. Anoussis, 2008 QCCQ 8100, 242 C. C. C. (3d) 113, at para. 23 . 

. The Crown's admission in these proceedings of Charter breaches is consistent with these 
background presumptions. 

[4] The Criminal Code sets out a tiered regime for release after arrest, starting with the 
arresting officer: 
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(a) In some situations a peace officer need not arrest and detain an accused person, but 
can simply issue an appearance notice to him or her (s. 495(2) and 496; Form 9). 

(b) If the accused is arrested, the arresting officer has a discretion to release the accused 
on a promise to appear or recognizance, rather than detaining the accused 
(s. 503(l)(c) and 502; Forms 10, 11, 11.1). 

(c) If the arresting officer is not satisfied that the accused should be released, he or she 
can refer the matter to the "officer in charge", who can determine if release is 
appropriate (s. 498, 503(1)(c) and 502). The officer in charge has wide powers to 
impose conditions on release (s. 499(2) and 503(2.1). 

(d) If the officer in charge does not release the accused, the matter is referred to the 
Crown Bail Office, which can recommend release, or refer the matter to a bail 
hearing. 

(e) If the accused is not released by this stage, release is considered at a bail hearing 
before ajustice (s. 503(l)(a)). 

In this appeal, the respondent was not released by the arresting officer or the officer in charge, and 
instead was detained pending a bail hearing. 

[5] The continuing detention of the respondent was accordingly governed by s. 503(l)(a) of 
the Criminal Code: 

503 (1) A peace officer who arrests a person with or without warrant or to whom a 
person is delivered under subsection 494(3) or into whose custody a person is 
placed under subsection 163.5(3) of the Customs Act shall cause the person to be 
detained in custody and, in accordance with the following provisions, to be taken 
before a justice to be dealt with according to law: 

(a) where a justice is available within a period of twenty-four hours after 
the person has been arrested by or delivered to the peace officer, the person 
shall be taken before a justice without unreasonable delay and in any event 
within that period, and 

(b) where a justice is not available within a period of twenty-four hours 
after the person has been arrested by or delivered to the peace officer, the 
person shall be taken before a justice as soon as possible, 

unless, at any time before the expiration of the time prescribed in paragraph (a) or 
(b) for taking the person before a justice, 
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(c) the peace officer or officer in charge releases the person under any other 
provision of this Part, or 

(d) the peace officer or officer in charge is satisfied that the person should 
be released from custody, whether unconditionally under subsection (4) or 
otherwise conditionally or unconditionally, and so releases him. 

The "officer in charge" is defined ins. 493 as the officer responsible for the lock-up or place to 
which the accused is taken after arrest. A "justice" is defined in s. 2 as a justice of the peace or a 
provincial court judge. 

[6] Section 503(1)(a) provides a dual time limit for the holding of the bail hearing. The 
detained person must be taken before a justice a) without unreasonable delay, and b) in any event 
no later than 24 hours after the person was arrested. As will be seen (infra, para. 9) the respondent 
was detained for approximately 35 hours before he was taken before a justice, resulting in his 
application for a stay of proceedings. 

[7] Section 503(l)(a) does not provide that the police can always hold a detained person for 24 
hours; that is just the outside limit of what is "unreasonable delay": R. v E. W., 2002 NFCA 49 at 
paras. 13-5, 168 CCC (3d) 38; R. v Precourt (1976), 18 OR (2d) 714 at p. 722 (CA). While it is 
obviously contemplated that a detained person will be released within a reasonable time after bail 
is granted, the section does not specify a time within which actual release must occur. The 24 hour 
time limit is until the detained person is "taken before a justice", not until the time he or she 
actually walks out of the police station. 

Facts Relating to the Respondent's Detention 

[8] The allegations against the respondent were that he had an argument with his intimate 
partner. It is alleged that he grabbed her by the neck, pushed her, pinned her down, and pushed her 
back against the stairs. She believes she briefly lost consciousness. As a result of the argument, the 
complainant had a swollen finger, and red marks on her neck and buttocks. At the time the 
respondent was under conditions of probation requiring him to keep the peace (arising from a 
conviction for uttering threats against another person). 

[9] The respondent was arrested on April 4, 2017 at 11:50 a.m. He was not brought before a 
justice for his bail hearing until April 5, 2017 at 10:59 p.m. He was accordingly detained for 
slightly over 35 hours before his hearing. The respondent was ultimately released by the Justice of 
the Peace on conditions that are set out at paras. 5-6 of the trial reasons. 
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Facts Relating to the Systemic Issues Raised 

[10] In 2015 the Alberta government asked Ms. Nancy Irving (former general counsel of the 
Public Prosecution Service of Canada) to review the Alberta Bail System. The review was 
prompted by a high profile shooting of two peace officers by Shawn Maxwell Rehn, who had 
recently been released on bail. One of the officers was wounded, and the other one killed. 

[11] On February 29, 2016, Ms. Irving delivered her report, Alberta Bail Review: Endorsing a 
Call for Change. Prior to 2016, senior police officers represented the Crown at the initial bail 
hearings before a Justice of the Peace. This procedure was apparently unique to Alberta. The 
Irving report recommended that Crown prosecutors replace police officers at bail hearings, and 
that resource and management issues relating to wait times at the Bail Hearing Office be addressed 
as soon as possible. The report made a number of other recommendations, including the provision 
of defence duty counsel at bail hearings. The Irving report obviously addressed the circumstances 
prevailing under the legacy bail hearing system, not under the new system through which the 
respondent's detention was processed, which was set up to implement the recommendations in the 
report. 

[12] The Alberta government first sought a judicial declaration that police officers were 
authorized to represent the Crown at bail hearings. That application was dismissed, with the court 
declaring that police officers could not appear at bail hearings for indictable offences: Hearing 
Office Bail Hearings (Re), 2017 ABQB 74, 344 CCC (3d) 357. The government chose not to 
challenge that decision, but rather proceeded to change the bail system by replacing police officers 
with Crown prosecutors. 

[13] The new bail hearing system was introduced commencing October 25, 2016, and it was 
fully implemented across the province by June 2017. By the time the system was fully 
implemented, additional funding had been provided to hire 24 Crown prosecutors as bail Crowns, 
along with 18 support staff. The bail offices were no longer open 24 hours a day (as they were 
when police officers represented the Crown), but rather operated from ·g a.m. to midnight. Sy~tems 
were put in place to gather the information required for a bail hearing, and steps were taken to 
computerize the system. A committee was established to monitor the transition to the new system, 
to consult with the various stakeholders, and to gather statistics on the results. Workshops were 
held to address ongoing issues. The operation of the new bail system is set out in greater detail in 
the trial reasons at paras. 19-21, 25-9. 

[14] The new system was summarized as follows: 

(a) After a person is arrested, the police put together a bail package. 

(b) The bail package is forwarded to the Crown bal.l office where an administrative 
person reviews the bail package to ensure all of the materials are in order. 
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(c) A bail Crown then reviews the bail package, and once that review is completed the 
Justice of the Peace will be notified that the matter is ready for a hearing. 

(d) The Justice of the Peace then arranges a call to the Crown, and the law enforcement 
agency holding the accused, to arrange a hearing. 

(e) A hearing is held, with the accused appearing by CCTV. 

(t) If defence counsel is noted, the bail package is sent to defence counsel and 
arrangements are made for an appropriate time for the hearing. 

The Court was advised during the oral argument that Legal Aid defence duty counsel is now in 
place in the bail offices. This commenced May 1, 2018 in Calgary, and became province wide by 
September 24,2018. Review of the bail package by duty cmtnsel would now also be a part of the 
process. 

[15] The new system has been unable to consistently ensure that all detained persons are taken 
before a justice within 24 hours. One might have expected some delays during the first year when 
the new regime was being rolled out. However, problems persisted even after that. The monitoring 
committee was routinely given reports on the number of persons held for more than 24 hours. 

[16] Under the former regime, the police officers had been more efficient in processing bail 
hearings than were the bail Crowns: trial reasons at paras. 22. The Crown argued that this was 
because Crown prosecutors prepare more intensively, and consult a wider database prior to the 
hearings. The problem seemed to be worse in Edmonton than in Calgary, possibly due to different 
protocols and technology being used in Edmonton: trial reasons at paras. 29, 31-2. Edmonton 
Police Service statistics showed: 

(a) Under the system staffed by police officers, in the year prior to transition to the new 
system there was an average of 40.8 "24 hour violations" per month (with a high of 
106), and the average time in custody was 12 hours and 4 minutes. 

(b) In the first year under the system staffed by Crown prosecutors, there was an 
average of 198.3 "24 hour violations" per month (with a high of 382), and the 
average time in custody was 14 hours and 31 minutes. 

Changes were made to the system to remove bottlenecks: trial reasons at paras. 23-5. Additional 
resources would likely have reduced the problem, at least during the initial transitional phase. 

[ 17] The respondent was arrested on April 4, 2017, about five months after the new regime was 
implemented in Edmonton, but before the new regime was in place throughout the province, and 
before defence duty counsel was in place. At the time of the trial in March 2018, the new bail 
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system had only been in operation throughout the province for about 9 months. Even post-trial, 
efforts to eliminate "24 hour violations" have been unsuccessful. 

[ 18] The parties consented to fresh statistical evidence being presented to the Court. That 
evidence included statistics for 2018-9, which are collected on a week-to-week basis: 

Bail Over-Holdings by 4/5 Week Periods 

Time period #of days Files> 24h Total files % of Files > 24h 

Feb26-Apr 1 35 440 4,721 9.3% 

Apr2- Apr29 28 351 .3,644 9.6% 

Apr 30 - May 27 28 408 3,764 10.8% 

May 28 -July 1 35 398 4,655 8.5% 

July 2- July 29 28 570 3,861 14.8% 

July 30- Sept 2 35 495 4,666 10.6% 

Sept 3 - Sept 30 28 644 3,199 20.1% 

Oct 1- Nov4 35 1,459 4,147 35.2% 

Nov 5- Dec2 28 1,047 3,389 30.9% 

Dec 3 -Jan 6 35 793 4,099 19.3% 

Jan 7- Feb 3 28 549 3,537 15.5% 

Feb4-Mar 10 35 374 4,228 8.8% 

Total 378 7,528 47,910 15.7% 

There were significant variations between different police agencies, as well as from day-to.:day 
and from week-to-week. Crown Counsel advised the Court that the large spike in October and 
November 2018 coincided with the introduction of defence duty counsel into the system. There 
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would appear to be a downward trend in the number of 24 hour violations since the peak in 
November 2018. Nevertheless, there are still a significant and persistent number of breaches. 

The Trial Reasons 

[19] As previously noted, the Crown conceded that the respondent had been held for longer than 
24 hours before he was taken before a justice, and that this involved a breach of his s. 7, 9, and 
11(e) Charter rights. 

[20] The respondent also alleged that conditions in the Edmonton Police Service lock-up 
amounted to a denial of hiss. 12 Charter rights. Since the bail office is not open betw.een midnight 
and 8 a.m., some detained persons are forced to sleep there overnight, but they are not provided 
with mats, mattresses, pillows or blankets, and the lights are left on all night. In addition, the 
respondent complained about the quality of the food. The trial judge agreed that the conditions 
were unsatisfactory, but found that they did not amount to "cruel and unusual" conditions. That 
finding has not been appealed. 1 

[21] The trial judge had to identify an appropriate individual remedy for the respondent for the 
admitted breach of hi~ Charter rights. The trial judge, however, was more motivated by what were 
perceived as being systemic problems with the bail system. The trial judge's decision to grant a 
stay was not primarily to address the breach of the respondent's rights, but rather to address 
systemic failures. As she held: 

52 ... The state was aware of the ongoing over-holding problem and did little to 
address this issue. 

54 ... He was detained because of systemic issues which were known to police, 
Justices of the Peace, Crown Prosecutors and defence counsel and were not being 
addressed properly or in a timely fashion ... 

63 The evidence before me reflects a systemic and ongoing problem. Since the 
start of the Crown Bail Project the number of persons accused of offences but not 
convicted who are held more than 24 hours in breach of section 503(l)(a) of the 
Criminal Code has increased exponentially. It is a problem that was anticipated by 
the Edmonton Police Service prior to the implementation of the project in October 
2016 and has continued throughout the life of the project some 17 months later. The 
state has been aware of the ongoing problem and little if anything has been done to 

1 While the issue is not strictly before this Court, a starting point may be to invite the Chief of Police, the 
Deputy Chiefs, and all the members of the Police Commission to spend one night sleeping on the concrete 
floors of their garages, without a mat, mattress, pillow or blanket, and with the lights on as brightly as 
possible. 
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address the issue. Knowing that there is a problem is one thing, addressing it quite 
another. The state has abrogated its duty to its citizens .... (footnote omitted) 

64 While Mr. Reilly was ultimately granted bail, 36 hours after apprehension 
contrary to his Charter rights, the state conduct of routinely over-holding accused 
persons more than 24 hours is egregious. Although at the biweekly meetings, the 
issue of over-holding was routinely discussed, there appears to have been no sense 
of urgency to address the [problem] ... 

68 The ongoing systemic problem that has been reflected by the evidence 
presented to the Court is the clearest of cases where the appropriate remedy can 
only be a stay of proceedings of the charges .... 

The issue on this appeal is therefore when a stay of a particular prosecution is justified not just to 
remedy a breach of the rights of one accused person, but as a way of sanctioning systemic 
problems in the criminal justice system. 

The Selection of the Charter Remedy 

[22] The issue on this appeal is the appropriate remedy for an admitted Charter breach, which 
brings into plays. 24(1) of the Charter: 

24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such 
remedy as the court considers appropriate and just in. the circumstances. 

The challenge in these proceedings is to find a remedy that is "appropriate and just in the 
circumstances" at both the individual and systemic levels. · 

[23] The trial judge summed up her reasons for granting a stay as follows: 

68 The ongoing systemic problem that has been reflected by the evidence 
presented to the Court is the clearest of cases where the appropriate remedy can 
only be a stay of proceedings of the charges. The Cour~ is mindful that the charges 
Mr. Reilly faced are domestic assault and that the complainant is deprived of her 
day in court. Society's interest in adjudicating the matter on the merits is also 
affected. Domestic assault is and continues to be a serious problem, in our 
community, but society's interest in ensuring that rights set out in the Charter are 
respected and are not flagrantly disregarded tip the balance in favour of the stay. A 
reduction in sentence if Mr. Reilly were to be convicted in my view would not be 
sufficient. As Justice Veldhuis in R v GTD, 2017 ABCA 274 observed at para 109: 
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As the respondent points out, the selection of a remedy by a trial judge is entitled to deference: R. v 
Simpson, [1995] 1 SCR 449 rev'g (1994), 117 Nfld & PEIR 110 at paras. 67-9,88 CCC (3d) 377 
(CA). That, however, does not preclude appellate review where the reasoning reflects errors of 
principle, relies on irrelevant factors, or the remedy selected is unreasonable: R. v Babos, 2014 
SCC 16 at paras. 48-9, [2014] 1 SCR 309. 

[24] A number of problems emerge with the trial judge's analysis and selection of a remedy: 

(a) The remedy was driven by "systemic problems", but the remedy granted was 
individual and personal only' to the respondent. It was unrelated to the systemic 
problem that generated it. As an individual remedy it was excessive, and it did 
nothing to remedy the systemic problems that motivated it (see infra, paras. 34-6). 

(b) There are clearly other fit remedies for the respondent personally. On sentencing 
the respondent could be given credit, or enhanced credit, for the extra 11 hours he 
spent in detention. A reduction in sentence would only be "insufficient" in that it 
would not do anything to address the systemic problem that was the motivation for 
the remedy (see infra, paras. 31-2). 

(c) The analysis behind the selection of the remedy relied on a number of irrelevant 
factors (see infra, paras. 37-44); 

(d) The reliance on the GTD decision was misplaced, as that decision did not involve a 
stay, but rather resulted in the exclusion of evidence obtained through the breach of 
Charter rights. The remedy did not preclude a trial of the charges on the merits, 
because there was other evidence to be considered. 

Considered in context, the remedy selected was unreasonable, and calls for appellate intervention. 

[25] The record supports the conclusion that the Crown's efforts to speed up the bail process 
and eliminate "24 hour violations" have, to date, been ineffective. The record, however, does not 
support the conclusion that the government was indifferent to the problem. The working group 
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continuously searched for solutions. It goes too far to say, as the respondent alleges, that during the 
period of transition the government displayed a "willingness to trample on Charter rights" or that 
rights were being "flagrantly disregarded". 

[26] As the trial judge pointed out, knowing that there is a problem, and solving that problem, 
are different things. There is, however, also a difference between being ineffective in solving a 
problem, being indifferent to the problem, and deliberately perpetuating the problem. As the 
Crown argues, implementing a new bail system was a complex task. All of the stakeholders were 
consulted, and there is no indication that the planners of the new system were negligent in its 
design, or that they deliberately failed to provide adequate resources for it to succeed. This has a 
direct impact on the measurement of the "degree of misconduct" of the Crown. That being said, the 
problems have now persisted for over 18 months, with no resolution in sight. 

[27] Further, the trial reasons overlook the fact that at the time of the respondent's arrest the new 
bail regime was still in a transitional phase. It had only been in operation in Edmonton for about 
five months. The gravity of any systemic breaches is influenced by when they occurred during the 
transition, not solely based on the circumstances that existed at trial many months later. However, 
transition from one system to another is not a blanket justification for Charter breaches. 

The Test for a Stay 

[28] It is well established that a stay of proceedings is an exceptional remedy, which is only 
appropriate in extreme cases. As put in Babos at para. 30: 

30 A stay of proceedings is the most drastic remedy a criminal court can order (R. 
v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at para. 53). It permanently halts the 
prosecution of an accused. In doing so, the truth-seeking function of the trial is 
frustrated and the public is deprived of the opportunity to see justice done on the 
merits. In many cases, alleged victims of crime are deprived of their day in court. 

In the crim1nal context, a stay results in impunity for the accused from any criminal conduct. That 
result may be entirely satisfactory to the accused, but it is not often "appropriate and just" 
considering the broader public interest in the administration of justice. It is for that reason that a 
stay is "exceptional" and "rare" and only justified in the "clearest of cases", where the abuse of 
process is an "affront to fair play and decency" that is "disproportionate to the societal interest in 
the effective prosecution of criminal cases": Babos at para. 44. 

[29] According to Babos, there are two categories of case where the exceptional remedy of a 
stay may be warranted: (i) where trial fairness is compromised, and (ii) a "residual category" 
where trial fairness is not jeopardized, but state conduct undermines the integrity of the judicial 
process. Because the two categories often overlap, Babos states at para. 32 that the test is the same 
for both: 



15 

Page: 11 

32 The test used to determine whether a stay of proceedings is warranted is the 
same for both categories and consists of three requirements: 

(1) There must be prejudice to the accused's right to a fair trial or the integrity 
of the justice system that "will be manifested, perpetuated or aggravated 
through the conduct of the trial, or by its outcome" (Regan, at para. 54); 

(2) There must be no alternative remedy capable of redressing the prejudice; 
and 

(3) Where there is still uncertainty over whether a stay is warranted after steps 
(1) and (2), the court is required to balance the interests in favour of 
granting a stay, such as denouncing misconduct and preserving the 
integrity of the justice system, against "the interest that society has in 
having a final decision on the merits" (ibid., at para. 57). 

The test set out in Babos contemplates selecting an individual remedy for a breach of Charter 
rights, not the type of systemic remedy in issue in this appeal. 

[30] The first branch of the Babos test is not engaged here, because the respondent's right to a 
fair trial is not jeopardized, and holding a trial will not perpetuate the breach. The breach arising 
from the respondent's detention for longer than 24 hours will also not be aggravated by the trial. 

[31] The issue on this appeal is foreshadowed by the second part of the test. If this appeal only 
concerned a discrete breach of the respondent's rights, a stay would not be justified under the 
Babos test At an individual level, there are clearly "alternative remedies capable of redressing the 
prejudice" to the respondent. As noted, if the respondent were convicted, his sentence could be 
reduced by giving him credit2 or "enhanced credit", for the excessive 11 hours of custody after his 
detention: R. v B. (S.), 2014 ONCA 527 at para. 13, 121 OR (3d) 145; R. v Rashid, 2010 ONCA 
591 at paras. 6-7, 259 CCC (3d) 289. A reduction in sentence has been seen as an "appropriate and 
just" remedy for much more serious breaches: e.g. R. v Nasogaluak, 2010 SCC 6, [2010] 1 SCR 
206. 

[32] Alternatively, the respondent could claim damages: Vancouver (City) v Ward, 2010 SCC 
27, [2010] 2 SCR 28; R. v B. (S.) at para. 23. Damages should be the presumptive remedy where 
the citizen is detained for longer than 24 hours before being taken before a justice, and he or she is 

2 To be clear, this is not the type of "pre-trial credit" defined and limited by s. 719(3) of the Criminal Code. It 
is a discrete remedy under s. 24(1) of the Charter for a breach of Charter rights. The ultimate remedy for an 
overholding that is found or conceded to amount to a Charter breach is in the discretion of the sentencing 
judge, but a starting point would be to award three days of credit for over-holding between 24 and 30 hours, 
and 10 days credit for any overholding beyond 30 hours. 
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subsequently acquitted. This, unfortunately, would require a separate claim for those damages, but 
since the Crown admits the breach, it presumably would not insist on the citizen actually 
commencing a small claims action for those damages.3 It is in the Crown's interest to facilitate 
those claims. If this remedy turns out to be ineffective, the Crown may have to tolerate less 
desirable remedies. 

[33] The situation presented in this appeal clearly engages the third stage of the Babos test, 
which requires balancing the interests in favour of granting a stay, such as denouncing misconduct 
and preserving the integrity of the justice system, against the interests that society has in having a 
final decision on the merits. As noted, the respondent's personal "interests in favour of a stay" are 
not compelling, because there are many other adequate personal remedies that could be granted. 

[34] The stay would certainly have the effect of "denouncing misconduct", but only in a blunt 
. and non-remedial manner. If the respondent were entitled to a stay because of the systemic 
misconduct of the Crown, then based on the reasons under appeal it would appear that virtually 
any person held over 24 hours would be entitled to a stay. The charges faced by the respondent 
were serious enough, but other even more serious charges (kidnapping, aggravated sexual assault, 
etc.) might be involved. The reasoning of the trial judge is dismissive of the seriousness of the 
charges as a factor in selecting the remedy, because "society's interest in ensuring that rights.set 
out in the Charter are respected and are not flagrantly disregarded tip the balance in favour of the 
stay". This reflects an error oflaw: R. v B. (S.) at paras. 32-3. 

[35] At the systemic level, the main problem with the stay remedy is that it is baldly 
denunciatory. Denunciation of the present unacceptable situation is important, but a stay does 
nothing to address or correct the systemic problems that motivated. it, and therefore does nothing 
positive to "preserve the integrity of the justice system". When addressing prejudice to the 
integrity of the justice system under the residual category, "remedies must be directed towards that 
harm" (Babos ·at para. 39), and "the purpose of the right being protected must be promoted: courts 
must craft responsive remedies" (Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 
SCC 62 at para. 25, [2003] 3 SCR 3.) (emphasis on original). The integrity of the justice system is 
not served by universally exonerating persons accused of serious crimes, as an in terrorem 
message to the Crown. 

[36] In selecting a s. 24( 1) remedy for a systemic Charter breach, the court must search for a 
remedy that is both i) appropriate and just for the individual who was detained, and ii) appropriate 
and just at a systemic level. Ideally, the systemic remedy should. do something to address and 
eliminate the systemic problem, not just baldly condemn government action. It is clear, however, 

3 The citizen can claim any quantum of damages that he or she can prove, for example lost earnings. A 
presumptive fair starting point for general damages for wrongful confinement that is found or conceded to 
amount to a Charter breach would be $100 per hour for each full hour of detention after the 24 hour period, 
and $250 per hour for any full hour in excess of five hours after the 24 hour period. 
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that remedying the systemic problem is the responsibility of the Crown, not any individual who is 
detained. 

Irrelevant Matters 

[37] As just discussed, the trial judge correctly stated the test for a stay, but failed to properly 
apply it. The trial judge's findings of fact and selection of a Charter remedy are entitled to 
deference, but not when they are based on an error of law or principle. In addition to the analytical 
problems already identified, the decision to grant a stay was influenced by a number of irrelevant 
factors. Canada has an excellent criminal justice system, but few would argue that it is perfect. In 
this application for a stay, the Crown was required to answer for the excessive detention of the 
respondent before he was taken before a justice, but it was not required to answer for each and 
every perceived deficiency in the criminal justice system. 

[38] The trial judge noted at paras. 65-6 that defence duty counsel was not yet being provided in 
the bail office at the time of the respondent's detention, as recommended by the Irving report. This 
may or may not have been justified or desirable, but no breach of s. 10(b) of the Charter was 
alleged or found. The sole issue arose from the respondent having been detained for more than 24 
hours. There is no evidence on this record that the existence of defence duty counsel would have 
speeded up the bail process, and indeed, intuitively, one would think that the insertion of another 
level of review would likely have slowed down the process. That appears to have been the result 
when defence duty counsel were introduced in October and November, 2018. In any event, the 
issue of defence duty counsel was not properly in issue, and was not relevant to the granting of a 
stay. 

[39] The trial judge also considered that the number of "Code Reds" increased under the new 
bail system. A Code Red is issued by the Edmonton Police Service when the holding cells are full, 
and no other detainees can be accommodated: trial reasons at paras. 22, 37. That, however, has no 
bearing on the issues in this appeal. Doubling the size of the lock-up, so there would never be any 
Code Reds, would not justify holding detained persons for longer than 24 hours. On the other 
hand, if all detainees were taken before a justice within 24 hours, the fact that there had been a 
Code Red in place during their detention would be irrelevant. 

[40] Another factor that was at least over-emphasized was the failure to take the respondent 
before a Provincial Court Judge before the 24 hours expired. As previously noted, s. 503 permits 
taking the detained person before a Justice of the Peace or a Provincial Court Judge. The trial judge 
noted at paras. 39, 54 that there was no evidence why the respondent was not taken before a 
Provincial Court Judge; that absence of evidence should itself have precluded reliance on this 
factor. In Alberta, the bail office is staffed by Justices of the Peace, and they are the ones who 
routinely conduct bail hearings. The Provincial Court is a busy court, with a meticulously managed 
docket and schedule. There is no evidence that the over-holdings are accruing during business 
hours, when the Provincial Court is sitting. The suggestion that the officer in charge could simply 
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march the respondent over to the Provincial Court, and insert a bail review into the schedule, 
seems impractical. In any event, there is no indication on this record that adopting that approach 
would have speeded up the process. The systemic delays were not dependent on access to the 
Provincial Court. Diverting bail hearings from the bail office to the Provincial Court docket was 
not, on this record, a proven viable alternative. · 

[ 41] The trial judge relied on a number of other collateral issu~s in granting the stay: 

67 Even before the implementation of the Crown Bail Project, numerous issues 
have been raised regarding detention which include the following: 

a) The increase in the provincial jail population of persons on remand from 
37% in Alberta in 1980 to 61% in 2012. 

b) The risk adverse mentality of police which results in the police not 
releasing persons thereby placing the decision on someone else -
exercising their discretion not to be released based on "public safety" 
which leads .to an increase in the number of bail hearings heard before a 
Justice of the Peace or Judge. 

c) The increase in charges generally when the crime rate has been declining, 
most of these charges being "administration of justice" charges. (footnotes 
omitted) 

None of these items has any direct relevance to the failure to hold bail hearings within 24 hours as 
required by s. 503. 

[42] To illustrate, if the Alberta remand population has increased, that presumably is because 
those kept in custody did not qualify for bail. The present proceeding was not an opportunity to 
collaterally attack every bail denial in Alberta. 

[ 43] Likewise, this was not the opportunity to collaterally challenge, at a generic level, the 
assessment of"public safety" by peace officers. The trial judge noted at paras. 67(b) and 44 that no 
explanation had been given for why the arresting officer did not release the respondent on an 
appearance notice under s. 495(2) and 496, or with a promise to appear under s. 503(1)(c) and 502. 
Again, the admitted Charter breach was the detention of the respondent for longer than 24 hours. 
There was no finding of any statutory or constitutional breach in the underlying detention 
decisions of the arresting officer and the officer in charge. These factors were not in issue and 
therefore not properly considered in analysing what Charter remedy was appropriate. 

[ 44] On the third point, it is contradictory to say that the crime rate is declining, but that there is 
an increase in charges. If there is an increase in charges, that presumably reflects the increased 
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number of crimes that are reported, detected, and prosecuted. There has been a greater effort to rely 
more on non-custodial sentencing options, resulting in more persons being released on various 
kinds of conditions. The credibility of the system lies, in part, on the enforcement of those 
conditions, which likely accounts for the increasing number of"administration of justice" charges. 
In fact, the Irving report recommended a greater use of s. 524 to revoke bail when conditions were 
breached. Further, charges arising from breaches of no contact provisions and similar orders are 
not merely "administration of justice charges", but can often relate directly to the peace of mind 
and physical security of complainants and witnesses. More importantly, none of this has any 
relevance to why the respondent was held for longer than 24 hours before his bail hearing. 

[45] In summary, the decision to grant a stay in this case reflects reviewable error calling for 
appellate intervention. 

Charter Remedies for Systemic Breaches 

[46] The analysis at trial failed to identify the essential issue: when is an individual entitled to a 
stay as a result of systemic problems in the criminal justice system? The reasoning was that the 
systemic breaches were so serious that they completely overrode the individual circumstances of 
the respondent, or the seriousness of crimes he committed. Based on this reasoning, any person 
detained over 24 hours would be entitled to a stay. That is contrary to the rule that a stay is an 
exceptional remedy, reserved for the clearest cases. Nevertheless, the systemic nature of the 
Charter breach is a factor in selecting the individual remedy. 

[47] As a starting point, it must be emphasized that the primary responsibility for finding a 
remedy for systemic Charter breaches does not lie on the judiciary. It is the responsibility of the 
government. It is up to the government to identify and implement the necessary solutions: 
Doucet-Boudreau at paras. 33-6, 56. The courts should only become involved in exceptional 
cases, where there has been a persistent failure by the government to react in an effective way. 

[48] In that respect, the Crown's position on appeal was disappointing and insufficient. The 
Crown's primary argument was that the design and implementation of the new system 
recommended by the Irving report required a complex rebuilding of the bail system from the 
ground up. It argued that the new bail system is a viable model, and the government should have a 
reasonable amount of time to work out the kinks and bottlenecks. Some problems were expected, 
and they should be tolerated in the short term. Adequate measures were put in place to 
troubleshoot the new regime as it evolved. 

[ 49] The Crown's central point was that the level o~ Crown misconduct evidenced by the 
shortcomings of the new bail system during the transitional phase did not disclose a level of Crown 
misconduct justifying a stay. The 24 hour violations were unacceptable, but during the transitional 
period the level of Crown misconduct did not require a stay to "dissociate the justice system from 
the impugned state conduct going forward": Babos at para. 39. It is true that at the time of the 
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respondent's detention the new system had only been in operation in Edmonton for about five 
months, and that is a relevant consideration in this appeal. It would not be correct to say, however, 
that changes within the criminal justice system automatically justify breaches of Charter rights 
during the transitional period. While the government searches for long-term systemic solutions, it 
has an obligation to identify short-term transitional solutions that will minimize Charter breaches. 

[50] It is difficult to identify a precise point when the new bail system should be seen as having 
"matured" beyond the implementation stage. As the respondent pointed out, the Crown initially 
estimated that six months would be sufficient to implement the system: Hearing Office Bail 
Hearings (Re) at para. 123. That good faith estimate, however, does not set any hard deadline. 
Whatever the proper transitional phase might be it should now be regarded as being close to the 
end, yet significant problems still exist. In June 2019 the new system will have been in full 
operation throughout Alberta for two years. It has been approximately six months since Legal Aid 
duty defence counsel were introduced. It is unclear from this record what other aspects of the 
Irving report are still to be implemented. 

[51] The Crown's position on appeal was that the appeal should be allowed, and the stay set 
aside as being a disproportionate· remedy. The need for a systemic Charter remedy was not 
recognized, and no possible systemic remedies were identified or proposed. A few extracts from 
the Crown's factum are illustrative: 

79. Over-holds also occurred routinely with the old bail system .... 

82. There is no evidence that the bail system was designed to be inadequate or that 
the government had any advance knowledge that the new system would be 
inadequate. In fact the new bail system is adequate the vast majority of the time .... 

87. The Judge also failed to consider that in designing the new bail system the 
government also has to balance efficiency with economy. While it must devise an 
effective system, it has an. obligation to the public to not waste public funds. It 
would also be undesirable to have designed a bail system that is able to handle any 
bail volume, but which leaves prosecutors and JPs doing nothing much of the time. 

88. The Judge also did not consider the realities of securing additional funding 
and the significant amounts of time required to request and secure additional 
government funding .... (emphasis added) 

The underlying tone of resignation and fatalism is an inadequate response. 

[52] As Myers reaffirms at para. 38, "Delays in routine bail and detention matters are a 
manifestation of the culture of complacency denounced by this Court in Jordan, and must be 
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addressed". The time limits in the Criminal Code must be met on time, every time, for every 
detained person. The government must indeed design a system that is able to handle "any bail 
volume" at any time. Section 503(1) of the Criminal Code and s. 9 of the Charter do not say that 
they only apply "when funding permits", or that they are inapplicable during the implementation 
of new procedures. The government should also recall that not only must all detainees be taken 
before a justice within 24 hours, they must also be given a hearing "without unreasonable delay". 
Consistently meeting the 24 hour limit is a good starting point, but the government's work will not 
necessarily end when that is accomplished. 

[53] The respondent's position on appeal was equally unhelpful in identifying a remedy for the 
systemic aspect of the problem. He relied heavily on the standard of review as precluding any 
appellate intervention in the remedy granted by the trial judge. He emphasized the sanctity of the 
rule of law, and the illegality of his detention, drawing analogies to the circumstances that led to 
the American Revolution and to the detention of Canadian citizens in China. The Crown, however, 
had acknowledged the breach, and the challenge was to find a suitable remedy. The respondent did 
not demonstrate any recognition of the disconnect between the systemic breach and the stay that 
was granted, and no potential systemic remedies were identified. 

[54] There is little case law on the approach to be taken when fashioning an "appropriate and 
just" remedy for a systemic Charter breach. There are cases where judges have imposed 
"supervision orders" so as to monitor the implementation of judicial directions to cure Charter 
breaches, such as Doucet-Boudreau. The test in Doucet-Boudreau was summarized in Jodhan v 
Canada (Attorney General), 2012 FCA 161 at para. 168, [2014] 1 FCR 185: 

168 The Court then set out five factors which were to be considered in fashioning 
a remedy that was "appropriate and just ... in the circumstances". First, the remedy 
had to be one that "meaningfully vindicated the rights and freedoms of the 
claimants" (Doucet-Boudreau, at paragraph 55). Second, the remedy, to the extent 
possible, should respect the division of powers between the judiciary and the 
legislative and executive branches (Doucet-Boudreau, at paragraph 56). Third, the 
remedy ought to be a judicial remedy, i.e. a remedy which flowed from the function 
and powers of a court and not a remedy for which the court's design and expertise 
were not suited (Doucet-Boudreau, at paragraph 57). Fourth, the remedy should be 
one that was fair to the parties against whom it was made. In the words of the 
Supreme Court, "[t]he remedy should not impose substantial hardships that are 
unrelated to securing the right" (Doucet-Boudreau, at paragraph 58). Lastly, the 
remedy-making power was one that should be "flexible and responsible to the 
needs of a given case" (Doucet-Boudreau, at paragraph 59). 

Since neither party has advocated for a supervision order in this case, it would be inappropriate for 
this Court to attempt to craft one on its own motion. 
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[55] The question of "structural remedies" was also considered in Northwest Territories 
(Attorney General) v Federation Franco-Tenoise, 2008 NWTCA 6, [2009] 12 WWR 259. That 
Court concluded at para. 90 that a structural remedy should not be granted the first time that a 
constitutional point is litigated, because the government generally will comply with court 
declarations. When a problem is identified, the executive branch should be given an opportunity to 
correct it. However, where Charter breaches become entrenched, the courts can and should 
intervene. 

[56] The record here is insufficient for this Court to attempt to fashion a systemic remedy. As in 
R. v Zarinchang (2010), 99 OR (3d) 721 at paras. 63-5 (CA) there are too many unanswered 
questions ·to balance the various interests set out in Babos. For example, 

(~) There is no explanation on the record why the justices of the peace give priority to 
emergency protection orders, apprehension orders, and search warrants, over the 
rights of those who have been held in detention for approaching 24 hours: trial 
reasons at para. 31. 

(b) The situation is particularly bad in the rural areas. It is unclear why a bail hearing 
goes to the bottom of the list if the justice of the peace calls the police service, and 
for some· reason the officer on duty is unable to answer the telephone. 

(c) The situation is much better in Calgary than in Edmonton; someone has found some 
solutions. 

(d) There is no explanation on the record about what is done with detainees who are 
held over 20 hours, and therefore are colour-coded "red" on the monitor: trial 
reasons at para. 37. 

(e) There is no explanation on the record why persons held for over 20 hours are not 
taken before a justice, at least to speak to an adjournment, or possibly to secure their 
release on conditions, with the requirement that they return in the immediate future 
for a "show cause" hearing on their continued detention. 

(f) The introduction of defence duty counsel may create an opportunity for more 
consent bail orders, which will reduce the time required before a justice. 

(g) As noted, supra para. 14, the new system involves several levels of review and 
processing. Some modifications have been made to the system already: trial 
reasons at para. 23-5. It is unclear from the record where the remaining bottlenecks 
are, and what modifications could or should be directed by the Court as a systemic 
remedy. 
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(h) The record discloses that during the initial transition to the new system there were 
shortages of hearing rooms and technological gaps. It took some time to appoint the 
necessary number of justices of the peace and to hire the staff needed for the new 
system. It is not clear whether these problems persist. 

These gaps in the record preclude this Court granting a systemic remedy at this time. 

[57] The inadequacy of the record is compounded because neither party suggested an 
appropriate systemic remedy, either in the trial court or on appeal. While the new bail system has 
not yet overcome its transitional challenges, the situation has not obviously become so entrenched 
that judicial intervention (or supervision) is required. In this appeal, the Court should limit itself to 
fashioning an individual remedy for the respondent. Any systemic remedy will have to await 
another case, brought on a better record. 

[58] The public has a real interest in seeing serious charges, including charges of domestic 
violence, tried on the merits. While the fully informed citizen would agree that the administration 
of justice is brought into disrepute if persons are routinely held for longer than 24 hours before bail 
is spoken to, it does not follow that a stay is the appropriate remedy. That same body of reasonably 
informed citizens would see a stay of serious charges as bringing the administration of justice into 
even greater disrepute. More proportionate and focused remedies are available for the respondent, 
and a stay should not have been granted. The granting of a stay as an individual remedy was 
excessive on this record. 

[59] As far as a systemic rem~dy goes, the following principles can be stated at this time: 

(a) The responsibility for devising and implementing a specific systemic remedy lies 
on the Crown. 

(b) The provisions of 503(1) of the Criminal Code and s. 9 of the Charter are clear. 
Inadequate funding is not an excuse. · 

(c) The immediate obligation on the Crown is for all detained persons to be taken 
before a justice within 24 hours, on time, every time, for every detained person. 

(d) Since two years have passed after full implementation of the system, the Crown is 
rapidly exhausting the argument that time is needed to transition to the new system. 
The number of 24 hour violations should be reduced to close to zero in the 
immediately foreseeable future. 

Unless the government takes steps to remedy the problem in very short order, it is inevitable that 
this issue will be back before the courts. 
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Conclusion 

[60] In conclusion, the fresh evidence tendered by both parties is admitted. The stay is set aside, 
and the matter is returned to the Provincial Court for trial. An individual remedy for the respondent 
for the breach of his Charter rights can be crafted at the conclusion of the proceedings. The 
respondent is directed to appear before the Provincial Court at a time and place agreed to by 
counsel, or failing agreement as directed by any member of the panel of this Court. 

Appeal heard on April4, 2019 

Reasons tiled at Edmonton, Alberta 
this l$1" day of May, 2019 

I concur: 
Authorized to sign for: MartinJ.A. 

!concur: ·~ 
Authorized to sign fo7:ei1feieChUk J.A. 
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1 

 
PART I – FACTS AND OVERVIEW OF THE APPLICANT’S POSITION 

 
Issues of Public Importance - Overview 
 
1. The decision of the Court of Appeal of Alberta (hereinafter “the Appeal Court”) in R v Reilly, 

2019 ABCA 212 (hereinafter “Reilly”) is an erroneous judgment with escalating implications 

for Canadian criminal and constitutional law. It is a matter of public importance to correct its 

errors and prevent its application.  

 

2. In Canadian criminal law, there has never been a requirement for an individual, like the 

Applicant, Ryan Curtis Reilly, to establish a systemic Charter breach or to fashion an 

additional systemic Charter remedy in order for a trial judge to grant and an appellate court 

to uphold the stay of his proceedings as being just and appropriate.  

 

3. In R v Simpson, [1995] 1 SCR 449, this Court unanimously endorsed a judicial stay of 

proceedings as the appropriate remedy for a s. 9 Charter breach arising from systemic non-

compliance with s. 503(1) of the Criminal Code (“CC”) because there was no reason for 

the appellate court to have interfered with the exercise of discretion by the trial judge. 1  

 

4. The impugned Appeal Court decision in Reilly has far reaching implications for any accused 

person in Alberta. The Appeal Court contradicted this Court’s prior jurisprudence and 

substantively pronounced a new test for  a s. 24(1) Charter remedy. If the Appeal Court’s 

decision is permitted to stand, an individual subjected to a systemic, ongoing and flagrant 

denial of his or her constitutional rights will be required to meet a more stringent test to 

obtain a remedy than would an individual subjected to an isolated and non-systemic Charter 

breach. This is inherently unfair. 

 

5. In Simpson, no ‘systemic remedy’ beyond a stay of proceedings was sought by the accused 

nor required by this Court.  Nearly 25 years later in Alberta, the Trial Judge in Reilly also 

                                                       
1 R v Simpson, [1995] 1 SCR 449 at para 1; The trial judge held (See R v Simpson, 1994 CanLII 4528 (NL CA) at 
para 110) “The liberty of individuals is a cherished societal value. An arbitrary deprivation of liberty is not 
acceptable to society. To afford no remedy at all would be to condone the deprivation of liberty.” [Emphasis added] 
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exercised her discretion to properly stay criminal proceedings for similar Charter breaches. 

The law, including the right to liberty, was applied equally to two different accused persons 

across the country and decades apart from each other. As intended by Parliament, no 

‘systemic remedy’ beyond the stay of proceedings was sought or required. 

 

6. The nature of the Applicant’s unlawful detention was more serious because the Crown’s 

illegal conduct was far more widespread.  Every week in Alberta, hundreds of presumed 

innocent individuals are arrested but not brought before a Justice of the Peace to speak to 

their release within the 24-hour time period mandated by Parliament.2  The fact the Applicant 

was one of a series of thousands of individuals subjected to potential breaches of their 

Charter rights in no way changed that his section 24(1) application was for a remedy for him 

for the Crown having admittedly breached his section 7, 9 and 11(e) Charter rights. That is 

all that was before the Provincial Court Trial Judge and all that was before the Appeal Court. 

 
7. Rather than actually address the individual case before them, the Appeal Court improperly 

employed language of “systemic” remedies and in so doing drastically altered the ability of 

an accused in Alberta whose individual Charter rights are violated to seek a remedy of a stay 

of their proceedings. The Appeal Court’s decision requires an accused in a Provincial Court 

trial to solve the Crown’s entire systemic abuses; engaging in an evidentiary hearing akin to a 

Royal Commission or public inquiry.3  

 
8. The record before the Appeal Court established the Crown’s flagrant non-compliance with s. 

503(1)(a) CC, and a systemic culture of complacency for breaches of the most fundamental  

human right – the right to liberty.  Provincial appellate decisions must nevertheless address 

the actual dispute between the parties and promote the rule of law and the efficient use of 

judicial resources, not treat an individual’s case who was a Respondent to a Crown-initiated 

criminal appeal as if it were a reference by the individual seeking to solve an entire system’s 

failings.  

 

                                                       
2 Section 503(1)(a) of the Criminal Code  
3 R v Reilly, 2019 ABCA 212 at paras 56-57 
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9. Prior to his Provincial Court trial, the Applicant applied for a stay of his criminal proceedings 

pursuant to s. 24(1) of the Charter. He alleged violations of his sections 7, 9, 11(e) and 12 

Charter rights due to the Crown and police failure to comply with s. 503(1)(a) CC. Viva voce 

and documentary evidence was presented by both the Crown and the Defence detailing the 

hours of the Applicant’s over holding on arrest and the Crown’s systemic non-compliance 

with s. 503(1)(a) CC. The evidence disclosed the Crown was knowingly and routinely failing 

to comply with federal laws designed to protect the liberty of all individuals in Canada. 

 
10. The Crown conceded that over holding the Applicant well past 24 hours caused breaches of 

his sections 7, 9 and 11(e) Charter rights. The evidence established that the Applicant was 

only one of hundreds of individuals each month in Alberta who were not taken before a 

justice as required by law. As conceded by the Crown on appeal, the Trial Judge identified 

the correct legal test. After undertaking the analysis set out by this Court in R v Babos, 2014 

SCC 16, she granted the remedy of a judicial stay of the proceedings. The Crown appealed.  

 

11. On appeal, additional evidence was admitted showing updated statistics of the ongoing 

failure of the Crown to comply with s. 503(1)(a) CC and that the 24 hour over holding was 

still continuing to occur with hundreds of individuals each month. Despite this, the Appeal 

Court overturned the stay of proceedings and remitted the Applicant to trial, just as the 

majority of the Newfoundland Court of Appeal had erroneously done in Simpson. In its 

reasons for decision, the Appeal Court, among other things, directed another remedy for the 

Charter breaches ought to have been crafted by the Trial Judge and declared – without either 

party having raised or argued the issue – presumptive civil damages for such breaches.4 

 
12. The Appeal Court claimed appellate intervention was warranted as in their view the 

Applicant had failed to identify and establish an appropriate “systemic remedy”, and the stay 

granted by the Trial Judge was not a proper sanction to address systemic problems in the 

criminal justice system. According to the Appeal Court, the remedy of a stay of  proceedings 

did nothing to address the widespread unlawful over holding occurring throughout the 

province. 

 
                                                       
4 Reilly, supra, at footnote 3 
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13. The Appeal Court failed to appreciate that the systemic nature of the breaches was proved by 

the Applicant as a factor to be weighed in the determination of his just and appropriate 

individual remedy. The Applicant did not seek a ‘systemic remedy’ nor could he properly do 

so in a Provincial Court criminal trial. Rather than address the actual legal dispute between 

the Crown and the Applicant, the Appeal Court engaged on an ex proprio motu quest to find 

a broader systemic solution for all individuals in Alberta that the government continues to 

illegally hold over 24 hours. The errors in the Appeal Court’s decision (a) significantly 

undermine the future protection of the liberty of all detainees, (b) will have a far-reaching 

effect on the efficacy of s. 24(1) of the Charter, and (c) improperly limit the already 

restricted availability of the judicial stay of proceedings by rewriting this Court’s test in R v 

Babos, supra. 

 

14. In particular, the case has national public importance because the Appeal Court’s decision: 

 

a. Demonstrates a fundamental disregard (i) of the judicial stay as a proper means of 
ensuring public confidence in the integrity of the justice system as a prospective 
remedy where the affront to the judicial process is grave; (ii) of the nature of 
remedies granted by trial judges under section 24(1) of the Charter, which confers the 
widest possible discretion; and (iii) of prior jurisprudence compelling more serious 
treatment of breaches when they are systemic and continuing than those which are 
isolated or infrequent. 

 
b. Significantly alters the existing state of the law of judicial oversight by leaving to 

government the freedom to determine its remedy of systemic Charter breaches in the 
face of that government’s established failure to do so; 
 

c. Undermines in principle both long-standing and recent Supreme Court of Canada 
authority emphasizing the importance of a just and democratic society placing the 
highest priority to minimize unwarranted denial of individual liberty; 

 
d. Shifts responsibility for granting a Charter remedy, where detainees are unlawfully 

and routinely detained, in breach of the Criminal Code and their constitutional rights, 
to the civil courts by finding a separate claim for damages to be the presumptive 
remedy; and 

 
e. Directs that Provincial Court criminal trials will now become public-inquiry type 

proceedings seeking to establish appropriate system-wide remedies for admitted 
individual Charter breaches in spite of the fact that a Provincial Court trial judge has 
no jurisdiction to make such declaratory remedies. 
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15. Section 503(1)(a) CC has been characterized as potentially the most important section in the 

Criminal Code,5 because it safeguards the liberty of presumed innocent human beings who 

have jobs they can lose, children that can be apprehended, homes they can be evicted from, 

and who have the right to life, liberty and security of the person, and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice. Uniform 

compliance with this federal law in every province and territory is undoubtedly an issue of 

national importance. Albertan’s and those who visit Alberta must have the same substantive 

rights against arbitrary government detention as in every other jurisdiction in Canada. 

 

16. The intervention of this Court is required to uphold the criminal law and the Charter and 

ensure that they are being applied uniformly and in accordance with Parliament’s intent. It is 

necessary to ensure that the liberty of detainees who are entitled to bail hearings is guarded 

zealously and that proper judicial oversight occurs. It is essential to ensure that the remedy of 

a judicial stay under s. 24(1) of the Charter is not taken away from trial judge’s assessing 

Charter breaches that invoke the residual category; especially where the liberty of those 

charged and detained is at stake. Those who suffer a Charter breach caused by systemic 

failings brought about by the Crown should not face a more stringent test or an added 

requirement to hold an inquiry to prove same.  

 

17. A Justice of the Peace bail system which complies with the Constitution and the criminal law 

and procedure prescribed by Parliament is critical not only to this Applicant, but also to the 

overall administration of justice. Since 1955 Parliament has required the Crown and the 

police to respect the liberty and the presumption of innocence by bringing an arrestee before 

an independent judicial officer to speak to his or her freedom within 24 hours of arrest;6 there 

is no exception for those arrested in Alberta. This case has national importance which calls 

out for the intervention of this Court.  

 

 

                                                       
5 R v Simpson, supra, note 2 at paras 36-37 
6 Except that the Criminal Code has been amended over that time period to give the police far greater flexibility and 
power to release almost any arrestee and thereby comply with the rule of law. 
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Statement of Facts 

Context of Bail in Alberta and the “Bail Project” 

18. The following relevant facts are necessary to understand the context of the “bail project” in 

Alberta, whereby Crown prosecutors took over for Police officers who had previously acted 

as “Crown agents” to speak to the Crown position on the release of detained individuals: 

 
(a) On April 29, 2016, the Attorney General filed an Originating Notice to seek a 

declaration that police were lawfully permitted to continue presenting at bail hearings. 
 
(b) On October 19, 2016 the Attorney General advised then Chief Justice Wittman that if 

he was to find against the declaration sought, the government would require a 6 
month suspension of his ruling “…to allow for the orderly transition from the current 
practice to one in which Crown prosecutors appear at all bail hearings.” 7 

 
(c) In explaining the need for a 6-month orderly transition the Attorney General in 

essence represented to the Chief Justice that if not permitted to properly resource and 
staff a Crown bail process, compliance with the rule of law could result in many 
unconditional releases of accused persons followed by resource-consuming 
applications to review those releases after the fact.8 

 
(d) On February 3, 2017, then Chief Justice Wittman declared the practice of police 

presenting at bail hearings in Alberta unlawful and granted the requested suspension 
of the declaration.  As such the Crown had no obligation to make a switch to Crown-
only bail hearings until August 8, 2017.  The Crown never requested any extension of 
this deadline. 

 
(e) In fact the Crown proceeded to full implementation of Crown-only bail hearings in 

June of 2017. At the time of the Applicant’s arrest, the Crown-only project had been 
operating in Edmonton for over 5 months and there was nothing preventing the 
Crown from continuing to use police presenters in order to comply with s. 503 CC. 

 
(f) No explanation has ever been given to the Court why the Applicant was not 

unconditionally released or released by an officer in charge in order to comply with 
the rule of law instead of unlawfully extending his detention beyond 24 hours before 
taking him before a Justice of the Peace. 

 

 

 

                                                       
7 Hearing Office Bail Hearings (Re,, 2017 ABQB 74 [Bail Reference] at para. 123  
8 Bail Reference, supra, at para 123  
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The allegations and detention of the Applicant 

19. The Applicant was charged with aggravated assault,9 unlawful confinement, mischief and 

failure to comply with a probation order arising from a domestic dispute. As a result of the 

assault the girlfriend had a swollen finger and red marks on her neck and buttocks.  

 
20. The Applicant was arrested by the EPS on April 4, 2017 at 11:50 AM. He was brought to 

EPS headquarters where he remained until his bail hearing at 10:59 PM the next day, about 

36 hours after his arrest. After the bail hearing he was released at 11:25 PM. 

 
21. The Applicant filed a Charter application seeking a stay of proceedings on the basis the 

delay in holding his bail hearing violated ss. 7, 9, 11 (e), and 12 of the Charter. At the motion 

hearing, the Applicant admitted the circumstances of the alleged offence and provided viva 

voce evidence about the conditions of his detention awaiting bail. The Crown called viva 

voce evidence about the bail project in Alberta, its problems and the efforts made to fix them. 

 

22. For approximately 28 hours of the 36 hours the Applicant was detained, the Justice of the 

Peace hearing office was in operation.10 He was held at EPS police headquarters which is 

only a couple blocks away from the courthouse and connected by tunnel. The EPS use the 

tunnel to bring people for “rush court appearances” and “people that are arrested in court are 

walked through the tunnel back to police headquarters.”  Yet, someone held on a weekday 

for 30, 36 or 40 hours waiting for an appearance before the ‘hearing office’ is not brought to 

appear before a Provincial Court Judge because “it’s the practice” or “just policy.”11  

 
23. In April of 2017, when the Respondent was arrested, EPS alone had 190 violations over 24 

hours plus another 99 that were over 30 hours.  The longest the Staff Sergeant in charge 

could remember was ‘in the low forties in terms of hours’.12  He specifically agreed that the 

system of providing service of only 16 hours per day was not adequate to address the needs 

of getting people in front of a JP as soon as possible.13 EPS concerns had been raised with the 

                                                       
9 However, at the beginning of the trial it was noted the Crown would only be proceeding on a lesser charge of 
assault causing bodily harm. 
10 AR 95/35 – 96/36 at Tab 6B 
11 AR 113/11-17 at Tab 6B 
12 AR 109/31 – 110/22 at Tab 6B 
13 AR 110/26-40 at Tab 6B 
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bail project committee “repeatedly” and characterized the increased code red and 24 hour 

violations as “…quite concerning.  Exasperating I would say.”14  

 
Reasons for Stay 
 
24. The Trial judge found  a stay of the Applicant’s proceedings was warranted light of the 

sections 7, 9, and 11(e) Charter breaches and the circumstances of the case. 15 The Trial 

judge found the Applicant was denied his right to reasonable bail without just cause and the 

state conduct of routinely over-holding accused persons in Alberta for more than 24 hours 

was egregious and a flagrant disregard of the law.  The on-going systemic problem 

demonstrated in the evidence before her was a factor in her determination that the residual 

category test was met and the only appropriate remedy  was a stay of proceedings. Society's 

interest in “ensuring that rights set out in the Charter are respected and are not flagrantly 

disregarded” favoured a stay despite society's interest in adjudicating the charges on the 

merits. She recognized domestic assault is a serious societal problem, however, she found 

other remedies such as a reduction of sentence would not be sufficient.16 She reasoned it was 

of vital importance that the court distance itself from the conduct. 

 
Arguments on Appeal to the Alberta Court of Appeal 
 
25. The Crown appealed on the grounds that the Trial Judge erred in assessing the seriousness of 

the Crown conduct and that her decision to grant a stay of proceedings “in the circumstances 

was clearly wrong”. In response to the Crown’s claim of consistent and diligent 

improvement, on appeal the Applicant provided updated statistics that the Crown’s  

“unacceptable willingness to trample on Charter rights and provisions set out in the Criminal 

Code” was continuing. The Applicant argued there was no identifiable error in the decision 

of the trial judge and no identifiable end in sight to the on-going state misconduct. 

 
26. On appeal, the Applicant argued the Crown’s claim that it needed more time to design and 

implement a bail system that complied with the rule of law was unpersuasive. The Applicant 

                                                       
14 AR 120/8-19 and 121/10-26 at Tab 6B 
15 At the hearing the Crown expressly conceded it had violated the Applicant’s ss. 7, 9, and 11(e) Charter rights. 
16 In staying the charge the Trial Judge did not make a finding that a lack of duty counsel at the bail stage was a 
cause of delay or over-holding.  Rather, the trial judge simply found over-holding to be symptomatic of other 
problems at that stage of the criminal justice process 
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argued there was “no sense of urgency to address” the hundreds of breaches every month. 

This was but one factor the Trial Judge properly considered in the residual category analysis 

in determining a stay of the Applicant’s individual charges was warranted.   

 
Court of Appeal of Alberta 
 
27. The Appeal Court criticized the parties for providing “equally unhelpful submissions”. The 

Crown Appellant was admonished for failing to recognize “[t]he need for a systemic Charter 

remedy” and their “underlying tone of resignation and fatalism” which the Court stated was 

“an inadequate response”. The Applicant was also criticized for responding to the Crown’s 

appeal by relying on the “standard of review as precluding appellate intervention in the 

remedy granted by the trial judge”.  He was admonished for emphasizing the “sanctity of the 

rule of law and the illegality of his detention”. According to the Appeal Court the Applicant 

also “did not demonstrate any recognition of the disconnect between the systemic breach and 

the stay that was granted” and he provided “no potential systemic remedies” as a solution.  

 

28. The Appeal Court overturned the stay, finding that the Trial Judge’s decision to order the 

stay “was not primarily to address the breach of the respondent’s rights, but rather to address 

systemic failures.”17 The Appeal Court, claimed the Trial Judge was “…more motivated by 

what were perceived as systemic problems with the bail system” rather than identifying “an 

appropriate individual remedy”.18  

 

29.  The Appeal Court further held the record before them was insufficient to attempt to fashion 

a systemic remedy, but not before it offered its own assessment of what it considered 

appropriate.19 

 
PART II – STATEMENT OF ISSUES 

Ground 1 The Appeal Court erred in failing to adhere to its jurisdiction in a Crown 
appeal of the Applicant’s stay of his criminal charges.  

 

                                                       
17 R v Reilly, 2019 ABCA 212, at para 21 
18 R v Reilly, 2019 ABCA 212 at para 21 (emphasis in original) 
19 Appeal Record attached at Tab 6 
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Ground 2 The Appeal Court erred in rewriting the test in R v Babos, 2014 SCC 16  by 
imposing a nonexistent obligation on the Applicant and any accused to now establish a 
“systemic remedy” to go together with a stay of proceedings. 
 

 
Ground 3 The Appeal Court erred in failing to adhere to any standard of review, 
substituting its own view of the appropriate remedy and on their own motion arbitrarily 
assigning civil damage rates for persons not party to the Applicant’s criminal 
proceedings.  

 
Ground 4 The Appeal Court erred in concluding that the remedy of a judicial stay of the 
Applicant’s proceedings was deficient in the circumstances as it is “baldly denunciatory”. 
 

 

PART III – ARGUMENT 

 
Ground 1 The Appeal Court erred in failing to adhere to its jurisdiction in a Crown appeal of the 
Applicant’s stay of his criminal charges  
 

30. The Appeal Court erred  by approaching the case as if the Applicant had made a systemic 

Charter application on behalf of all individuals subjected to bail over holding in Alberta.  In 

doing so the Appeal Court failed to address the actual questions it had jurisdiction to 

determine. 

 
31. The “disconnect” referred to by the Appeal Court, and why both parties’ submissions were 

characterized as “equally unhelpful”, is that the Appeal Court looked to solve a problem it 

was not called on to solve. The Appeal Court reframed the issue into one of determining 

“[w]hen a stay of a particular prosecution is justified not just to remedy a breach of the rights 

of one accused person, but as a way of sanctioning systemic problems in the criminal justice 

system”.20 In doing this, the Appeal Court lost sight of the fact that, it is statutorily mandated 

to review the question before it and not other questions or litigation it may want to address.21 

The Appeal Court’s focus should have been on determining whether the Trial Judge erred in 

exercising her discretion to grant a stay in the Applicant’s case, not on determining whether 

that same stay of proceedings was an adequate solution to the systemic issues identified 

within the woefully inadequate Alberta Crown bail system.  

                                                       
20 Reilly, supra, at para. 21 
21 R v Mian, 2014 SCC 54 (CanLII) at paras. 30, 43,45, 54, 57, 59, R v Barton, 2019 SCC 33 (CanLII) 50-51 
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32. The Appeal Court’s reformulated “issue on this appeal” was not the issue brought to them by 

the Crown Appellant, nor could it have been.  The Crown’s right of appeal in a criminal 

matter does not permit converting an individual case into a constitutional reference. The 

Applicant only ever sought an individual remedy and that was all the Trial Judge had 

jurisdiction to impose. The Appeal Court was more interested in how their ruling could 

impact the widespread problem of over holding instead of affording appropriate deference 

while reviewing whether the Crown Appellant had established that the stay of proceedings in 

the Applicant’s case required appellate intervention.  

 

33. . The breaches of the Applicant’s Charter rights and the regular extensive over holding of 

detained individuals were conceded by the Crown. The Provincial Court judge had no 

jurisdiction to fashion a “systemic” remedy. The question for the Appeal Court was whether 

the Trial Judge erred in granting a stay of proceedings in the case of Ryan C. Reilly.  

 
 
Ground 2 – The Appeal Court erred in rewriting the test in R v Babos, 2014 SCC 16 as it 
pertained to the Applicant’s request for a stay of his proceedings by imposing a nonexistent 
obligation on him and any accused to now establish a “systemic remedy”. 
  

34. The Appeal Court’s use of the terms “systemic remedies” and “individual remedies”,  

conflated the factors that influence when a stay of proceedings is a just and appropriate 

remedy in the residual category of the R v Babos test, with the characterization of whether 

that remedy will have “individual” or “systemic” implications. In the Applicant’s case the 

state misconduct was twofold. Firstly, it was very personal and individual to the Applicant in 

that he was denied his liberty and not brought before a justice within 24 hours. Secondly, the 

non-compliance the Applicant was subjected to was also systemic, far reaching, and proven 

to be occurring beyond his specific case. While a stay of proceedings is undoubtedly a drastic 

remedy, this Court has nevertheless recognized that in the “clearest of cases” a stay will be 

warranted where the integrity of the judicial process is undermined by State conduct (the 

residual category). The test used to determine whether a stay of proceedings is warranted has 

three elements. 
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a. Prejudice to the accused’s right to a fair trial or the integrity of the justice 
system which will be “manifested, perpetuated, or aggravated through the conduct 
of the trial or its outcome”; 

 
b. No alternative remedy is capable of redressing the prejudice; and 

 
c. Where uncertainty remains over whether a stay is warranted, the Court must 
balance the interests in favour of granting a stay, such as denouncing misconduct 
and preserving the integrity of the justice system against society’s interest in a 
final decision on the merits.22  

 
35. The Appeal Court’s finding that the R v Babos test “contemplates selecting an individual 

remedy for a breach of Charter rights, not the type of systemic remedy in issue in this 

appeal”23 reflects an unsupported and undesirable emasculation of the drastic but sometimes 

necessary remedy of the judicial stay. What the majority of this Court actually said in Babos, 

supra, was “Where prejudice to the integrity of the justice system is alleged, the court is 

asked to decide which of two options better protects the integrity of the system: staying 

the proceedings, or having a trial despite the impugned conduct.” 

 

36. For the Appeal Court to find that a stay of proceedings is not itself a systemic form of 

Charter remedy is a misapprehension of the residual category.  A Charter breach in the 

residual category is one which does not affect individual trial fairness, but impacts on the 

integrity of the justice system as a whole. The goal in the residual stay remedy is not to 

compensate the individual for the harms occasioned by their rights being violated, but to 

distance the Courts from being seen to endorse or condone egregious systemic violations of 

important constitutional rights.24 

 
37. Without intervention by this Court, the Appeal Court’s reasoning would have the perverse 

effect of immunizing State misconduct which otherwise meets the established test for a stay, 

but which is widespread or systemic and continuing, as was the conduct in this case. Unless 

the Applicant can fashion a remedy to solve the problem or prove that his stay will solve the 

problem then he does not meet the test. Such reasoning would mean that conduct like that 

which occurred in R v Bellusci would provide less justification for a judicial stay if it 

                                                       
22 R v Babos, [2014] 1 SCR 309, 2014 SCC 16, at para 32  
23 Reilly, 2019 ABCA 212 , at para 29  
24 R v Babos, supra, at para 39 
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occurred routinely as opposed to occurring in one isolated but troubling instance. Proving 

that the conduct underlying a Charter breach is systemic, widespread and continuing and is a 

factor that should be taken into account in the residual category cannot work to disadvantage 

an accused who is asking a judge to exercise her discretion to grant a stay of his individual 

proceedings. 

 

38. While judicial stays have been granted and upheld by this Court in cases where State 

misconduct was egregious but not systemic,25 no precedent supports a conclusion that where 

an individual’s rights having been breached as part of a systemic problem that the broader 

harm to the integrity of the justice system precludes or militates against the granting of a stay 

of that individual’s case. Expressly to the contrary, this Court  held that an essential part of 

the balancing required when assessing the residual category (if the Court reaches the third 

stage of the analysis) entails considering “whether the conduct is isolated or reflects a 

systemic and ongoing problem…”26   

 

39. With respect to the evidence required in the dichotomy of the “systemic” versus “individual” 

remedy, the Reilly decision is impossible to reconcile with the long established precedent of 

Trang v. Alberta (Director, Edmonton Remand Centre), 2007 ABCA 263 (Alta. C.A.). In 

Trang, the Court of Appeal of Alberta held “private litigants are entitled to seek remedies for 

themselves only”; and “the parties have failed to heed this Court’s warning that these 

proceedings should not be turned into a public inquiry”. Yet in the case at bar, the Appeal 

Court criticized the Applicant because he did not call evidence to seek to have the trial judge 

fashion exactly the type of remedy impugned in Trang.27 

 
40. Further, the Appeal Court has essentially found an undetermined ‘transitional period’ within 

which the Alberta Crown is apparently not obligated to comply with the federal criminal law 

or the Charter.  This is highly problematic given that Chief Justice Wittman granted an actual 

                                                       
25 R v Bellusci, [2012] 2 SCR 509, 2012 SCC 44  
26 R v Babos, supra, at para 41 
27 Trang v. Alberta (Director, Edmonton Remand Centre), 2007 ABCA 263 (Alta. C.A.), Justice Slatter of the 
Alberta Court of Appeal noted that even an inmate who might be injured in the transport of prisoners in an unsafe 
van would only be entitled to damages, not a declaration effectively requiring the government to alter prisoner 
transport vehicles to improve safety. 
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transition period for implementing the new bail system that had been formally asked for by 

the Crown, was not asked to be extended, and which had expired some 5 months before the 

Applicant was arrested.   

 
41. The Applicant’s case presents a powerful opportunity for this Court to reinforce the 

availability of a judicial stay in appropriate cases for systemic breaches which prejudice the 

integrity of the justice system and which require the Courts to step in in order to dissociate 

the justice system from the impugned State conduct going forward. 

 
Ground 3 The Appeal Court erred in failing to adhere to any standard of review by substituting 
its own view of the appropriate remedy for the breaches of the Applicant’s individual Charter 
rights and on their own motion arbitrarily assigning “civil damage rates” for persons not party to 
these criminal proceedings.  

 

42. The Appeal Court complained that the Crown on appeal did not suggest an alternative 

“systemic” remedy and the Crown’s “underlying tone of resignation and fatalism” was 

characterized as “an inadequate response.”28  The Appeal Court’s intervention ignored the 

standard of review in criminal matters to nevertheless grant the Crown appeal, overturn the 

stay, admonish the Crown and merely make a plea for better State conduct in the future. 

 

43. It cannot be overemphasized the Crown conceded in Provincial Court that the Applicant’s 

section 7, 9 and 11(e) Charter rights were breached, that the requirements of section 503 CC 

were breached, and that these breaches were regular and ongoing. This Court has repeatedly 

recognized that liberty is fundamental to both human dignity and to democracy29. Justice 

Iacobucci stressed in Hall, supra that, “[l] iberty lost is never regained and can never be fully 

compensated for” and that we must “ensur[e] that our system of justice minimizes the 

chances of an unwarranted denial of liberty.”30 

 
44. The Appeal Court’s determination that the presumptive remedy for a breach of Charter rights 

where a citizen is detained for longer than 24 hours before being taken before a Justice 

should be damages, where the accused is acquitted, is neither supported by authority nor is it 

                                                       
28 R v Reilly, 2019 ABCA 212, at para 51 
29 R v Hall 2002 SCC 64 at para. 47 
30 R v Hall, supra, at para 47 
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just. This would require a separate claim for damages which the Appeal Court itself 

acknowledged may well turn out to be ineffective.31 This approach ignores that a remedy 

concerned primarily with rectifying individual financial circumstances should not be 

expected to replace the stay remedy contemplated in R v Babos and other authorities.  

 

45. The majority held in R v Babos that where the residual category is invoked and the prejudice 

is to the integrity of the justice system, remedies must be directed “towards that harm”. This 

does not mean that the Applicant and the Trial Judge were obligated to solve the problem the 

Crown had failed to solve for some 17 months. The trial judge was obligated to assess 

whether the integrity of the system would be better protected by a stay of proceedings than 

allowing the trial to proceed in light of the Crown conduct.  She made no reviewable error of 

fact and exercised her discretion to tip the balance in favour of a stay.  This was her 

discretion to exercise not that of the Appeal Court. 

 

46. The Crown did not even argue that a remedy like a small claims action for damages would be 

an adequate alternate remedy prior to the hearing of its appeal. To raise this in oral argument 

on appeal, or to rely on it ex post facto as the Appeal Court did in this case, amounts to an 

unfair alteration of the Crown’s position at trial. Moreover, merely opining that the Applicant 

can pursue a civil claim is to not grant any remedy at all for the Crown’s admitted Charter 

breaches. 

 

47. If the decision of the Appeal Court is upheld, it will have a broad impact and undesirable 

effect by undermining the nature of remedies available to trial judges under section 24(1) of 

the Charter, which by its very terms confers on trial judges the “widest possible 

discretion.”32  Appellate courts must take particular care not to substitute their own exercise 

of discretion for that of the trial judge merely because they would have granted a more 

generous or more limited remedy.  The decision of the Trial Judge was reasoned, evidence 

based, and ought to have been accorded deference unless it stemmed from a misdirection in 

                                                       
31 The remedy of damages in the civil realm must also be recognized as insufficient as it requires resources on the 
part of the accused to pursue, which many accused persons will not have. Moreover, the notion that that Crown will 
voluntarily compensate individuals without them even having to file a claim is speculation not grounded in reality – 
and completely belied by both the evidence in the record and the position of the Crown in these proceedings. 
32 R v Bjelland, 2009 SCC 38; R v Bellusci, supra at para 18 
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law, a reviewable error of fact, or a decision that was so clearly wrong as to amount to an 

injustice.33  The Appeal Court substituted its own exercise of discretion for that of the Trial 

Judge as it saw a more limited remedy as desirable. Having applied the requisite test, 

however, the decision of the Trial Judge ought to have been granted deference.  

 
48. Further, the Appeal Court in essence made a finding of fact not accepted by the trial judge 

and not properly supported by the evidence – that the systemic problems were owing to the 

Crown being in a transitional phase from police to Crown bail. The Appeal Court’s finding 

amounted to a judicial approval of the Crown granting itself an undefined extended period 

during which it is not expected to comply with the Constitution and the rule of law. 

 
49. Constitutional exemptions or suspensions of invalidity are properly granted with restraint and 

precision by the Courts; they are hardly routine or easy to extend:34 

 
To suspend a declaration of the constitutional invalidity of a law is an extraordinary step, 
since its effect is to maintain an unconstitutional law in breach of the constitutional rights of 
members of Canadian society. To extend such a suspension is even more problematic… 
Extraordinary circumstances must be shown. The burden on the Attorney General who seeks 
an extension of a suspension of a declaration of constitutional invalidity is heavy… 

 
50. The Appeal Court’s reasons demonstrate a complete judicial abandonment of this principle of 

Constitutional oversight and amount to an egregious error.  It cannot be forgotten the Crown 

asked specifically for a 6-month transitional period in its reference case to former Chief 

Justice Wittman.35  He went through the fulsome legal analysis and granted the government 

this transitional period.  It expired on August 8, 2017.  For Constitutional and Criminal Code 

legal purposes there is no other transitional period. 

  

51. The Crown decided that rather than comply with the federal criminal law and the 

Constitution, it would declare itself to be in a transitional period as it relates to bail and the 

obligation to engage the supervisory role of an independent and impartial judicial officer. 

There can hardly be a greater affront to the rule of law if the State can accuse you of a crime, 

imprison you, and then ‘suspend’ its own compliance with the law that prevents them from 

                                                       
33 R v Babos, supra at para 48 
34 Carter v. Canada (Attorney General), [2016] 1 S.C.R. 13 at para 2 
35 Hearing Office Bail Hearings (Re), 2017 ABQB 74 
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unlawfully detaining you.  For a court of final appeal in a province to permit such conduct 

strikes at the very foundation of our constitutional democracy. The rule of law must be 

restored by this Court granting leave to appeal. 

 

52. In assessing whether a stay of proceedings was an appropriate remedy, the Trial Judge relied 

on evidence before her which demonstrated that there was a systemic and ongoing problem 

of the Crown failing to bring detainees before a Justice as soon as possible and in any event 

before the outer limit of 24 hours, as set forth in section 503 CC. She found that detentions 

beyond 24 hours had “increased exponentially”, that the problem was one which was 

anticipated by the Edmonton Police Service before changes were made to how bail hearings 

were administered in Alberta, and that the problem had continued each month and continued 

without abatement some 17 months later. She found that the evidence established that the 

State was aware of the ongoing problem and that “little if anything has been done to address 

the issue.”36  She relied on uncontested evidence which established that there was “no sense 

of urgency to address the fact that on average since July 2017”37, the number of individuals 

held over 24 hours in Alberta ranged between 443 to 677 per month.  

 
53. The Appeal Court held that it went too far to say, as the Applicant alleged, that the 

Government had displayed a willingness to trample on Charter rights,38 but the Trial Judge 

had found as fact precisely that; concluding based on the uncontradicted evidence before her, 

led primarily by the Crown, that the widespread systemic problem was indicative of a 

“willingness to trample on Charter rights and provisions set out in the Criminal Code.”39  

There was no basis for the Appeal Court to declare such a finding to be palpable and 

overriding error. The evidence before the Trial Judge, and Appeal Court’s recognition that 

“…problems have now persisted for over 18 months, with no resolution in sight”40 cried out 

for a judicial stay, in recognition of the State misconduct which routinely, unlawfully, and 

systematically denied detained individuals the ability to gain access to liberty within the 

parameters set out by Parliament and enshrined in the Charter.  

                                                       
36 R v Reilly, 2018 ABPC 85, para 63 
37 Ibid, para 64 
38 R v Reilly, 2019 ABCA 212, at para 25 
39 Ibid, para 65 
40 R v Reilly, 2019 ABCA 212, at para 26 
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54. The Appeal Court’s hands off approach with respect to the question that actually was before 

them reveals a further misunderstanding of the fundamental role of the judiciary as guardians 

of liberty, a role explicitly granted by Parliament when sections 9 and 11(e) of the Charter 

was enshrined in the Constitution. As Mr. Justice Iacobucci noted in R v Hall that s. 11(e) of 

the Charter  “calls particularly on courts, as guardians of liberty, to ensure that pre-trial 

release remains the norm rather than the exception to the norm”. 41 

 
55. When the Government is the admitted author of the systemic nature of a Charter breach, the 

judiciary has both the power and the obligation to provide an appropriate and just remedy for 

that individual. Where the State fails to correct or rectify its misconduct, Charter breaches 

are not immunized from review, and the courts must impose such remedies that are just, 

appropriate, and within the confines of judicial discretion.  Like a stay of criminal 

proceedings. 

 

56. The approach of the Appeal Court also fell short in its finding that the record was insufficient 

to allow for a systemic remedy to be fashioned. Both parties called evidence within the 

Motion.42 The deficiencies noted at paragraph 56 represent “gaps in the record” which only 

the Crown could have answered. The tactical burden which shifted to the Crown on the 

Motion to present evidence to justify or explain the causes of the egregious and routine 

breaches was not met. The Crown’s determination that it would not present more evidence 

than it did on matters which were solely within its ability to answer cannot rightly preclude a 

stay where an alternative remedy will not adequately dissociate the justice system from the 

impugned State conduct going forward. 

 

57.  This Court has a central role in ensuring that Canada maintains a criminal justice system 

which is fair, equitable, and timely. The commencement of criminal proceedings and the 

liberty interests of charged individuals should not be allowed to be treated with the 

complacency that this Court has repeatedly sought to identify and unequivocally banish from 

                                                       
41R v Hall, [2002] 3 SCR 309, 2002 SCC 64, at para 49 
42 Appeal Court accepted Fresh Evidence of Crown, Affidavit of Nanzy Zhang (3 pages) at Tab 8 and Fresh 
Evidence put forward by the Applicant, Affidavit of Michelle Ripley (13 pages) at Tab 7. 
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the system. The work of this Court in addressing liberty interests in unreasonable delay, bail 

pending appeal, and detention review will be drastically undermined if the Appeal Court’s 

reasoning in R v Reilly is permitted to stand and be relied upon by courts across the country. 

 

58. The error is exacerbated by the Appeal Court’s interpretation that prior jurisprudence meant 

the “primary responsibility for finding a remedy for systemic Charter breaches does not lie 

on the judiciary”. The Court reasoned, “[i]t is the responsibility of the government…. to 

identify and implement the necessary solutions”.  

 

Ground 4 – Did the Appeal Court err in concluding that the remedy of a judicial stay is 

deficient as it is “baldly denunciatory”? 

 

59. The Appeal Court was critical of the stay as a remedy as it would be denunciatory “but only 

in a blunt and non-remedial manner”.43 The Court went on to note that at the systemic level 

the stay remedy is problematic as it is simply “baldly denunciatory”. A stay would not be 

appropriate as it would not correct the systemic problem and therefore the Appeal Court held 

that it did nothing positive to preserve the integrity of the justice system.  

 

60. Such reasoning, however, would confine a stay to circumstances where it would rectify the 

systemic issue. That goal, while laudable, is neither realistic generally speaking, nor 

mandated by the authorities which consider the judicial stay. The test for a stay is not 

whether it will address and eliminate the systemic problem. The test instead is as set forth by 

this Court in R v Bellusci and R v Babos and earlier authority such as Canada (Minister of 

Citizenship and Immigration) v Tobiass.44 

 
61. In most cases a stay will not effectively rectify the State misconduct. The stay may indirectly 

influence State action in the future, however the aim of the stay is to dissociate the Courts 

from the State misconduct and from perpetuating a wrong against the individual or the 

community. 

                                                       
43 R v Reilly, 2019 ABCA 212, at para 34 
44Canada (Minister of Citizenship and Immigration) v Tobiass [1997] 3 SCR 391, 1997 CanLII 322 (SCC) 
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62. It is respectfully submitted that this case involves principles of national importance. Errors in 

the Court below significantly undermine both the role of the courts as guardians of liberty 

and as the ultimate arbiter of the integrity of the justice system, with the accompanying 

responsibility of determining a fit remedy for denials of rights guaranteed by the Charter. Not 

only was the Applicant left without an adequate remedy, but society was left without the 

potent prospective remedy served by a judicial stay in these circumstances. Without 

intervention, this ruling will preclude the granting of judicial stays in cases of ongoing, 

egregious, and systemic breaches. 

PART IV- COSTS 

63. The Applicant does not seek costs, and makes no submissions as to costs. 

PART V- NATURE OF ORDER SOUGHT 

64. The Applicant herein requests an Order granting leave to appeal to this Honourable Court. 

65. The Applicant herein requests such further or other Order as this Honourable Court deems 

just. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at DIIA-u/!t Of\J\ARro , ~a, this~ day of August, 2019. 

\Y\r-011\fir 
DE R. HATCH 
Counsel for the Applicant 

C/&ufl/0/L/Jy-
c~sel for the Applicant 
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Proceedings taken in the Provincial Court of Alberta, Law Courts, Edmonton, Alberta 
2 
3 March 06, 2018 
4 
5 The Honourable 
6 Judge Co chard 
7 
8 I. Corabian 
9 D. R. Hatch 

10 H. Ding 
11 
12 THE COURT: 
13 
14 
15 

THE COURT CLERK: 

Afternoon Session 

Provincial Court of Alberta 

For the Crown 
For the Accused 
Court Clerk 

Good afternoon. Please -- please be seated. 

Court is now in session. 

16 
17 
18 

THE COURT: And I apologize for being late. I was doing a 
high school tour. Okay. Just give me a second to get organized. All right. Go ahead. 

19 Opening by Ms. Hatch 
20 
21 MS. HATCH: Deborah Hatch. I appear on behalf of Mr. Reilly. 
22 This morn-- or this afternoon rather, before you, is a motion that was filed in October of 
23 2017. It sets out two grounds. And I-- I can indicate we will not be advancing the second 
24 ground there and we will be proceeding in relation to the first paragraph, which deals with 
25 an allegation that sections 7, 9, 11(e), and 12 were-- were breached by the circumstances 
26 set out in --
27 
28 THECOURT: Okay. Can you --
29 
30 MS. HATCH: -- the motion. 
31 
32 THE COURT: -- can you hang on, I have not seen the materials. 
33 
34 MS. HATCH: Yes. 
35 
36 THE COURT: I'm sorry. Okay. Great. Okay. 
37 
38 MS. HATCH: Yes. 
39 
40 THE COURT: Thank you. 
41 



51
27 

MS. HATCH: So we'll be dealing with the allegation that Mr. 
2 Reilly was detained for a-- a lengthy period of time in breach of both the release provisions 
3 of the Criminal Code and also his rights under section 7, 9, 11( e), and 12 of the Charter, 
4 and that his detention, which was about 36 hours long, at which time he had a JP bail 
5 hearing, was in breach of the relevant provisions of the Criminal Code dealing with release 
6 and also those provisions in the Charter I've referred to. 
7 
8 We respectfully submit that a judicial stay is warranted in the circumstances, both due to 
9 what occurred with respect to Mr. Reilly on its own, and also in addition, due to the 

10 systemic nature of the breaches in this case. 
11 
12 In regards to the motion before the court, we are prepared to admit, so the court has some 
13 background here, that the allegation, that is the substantive charges that my client faces, 
14 are what would be referred to as -- as domestic charges. It is alleged that there was an 
15 argument between he and his girlfriend; that as a result of this argument she ended up with 
16 a swollen finger and some red marks on her. It's alleged that he grabbed her neck and 
17 pushed her, and that he pinned her down at a certain point; that she believes she lost 
18 consciousness briefly; that he punched a mirror, and she also admits to pushing him at some 
19 point in the transaction. 
20 
21 THECOURT: Okay. So, can we just-- is that-- that isn't in the 
22 motion, right? So just --
23 
24 MS. HATCH: No, that's true. 
25 
26 THE COURT: Okay. So--
27 

28 MS. BATCH: Yes. 
29 
30 THE COURT: -- as a result of the argument she ended up with 
31 swollen fingers and what was the other thing? 
32 
33 MS. HATCH: A swollen finger--
34 
35 THE COURT: A--
36 
37 MS. HATCH: -- and also some red marks. 
38 
39 THE COURT: Okay. Around her neck; no? 
40 
41 MS. HATCH: On her neck and I think on her back. 
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1 
2 THECOURT: Okay. 
3 
4 MS.HATCH: And she believes that she lost conscwusness 
5 briefly; that he punched a mirror. 
6 
7 THECOURT: Punched a mirror, and that broke? 
8 
9 MS. HATCH: Yes. And that she admits to pushing him at some 

10 point in the transaction. And I should say again, because the -- the current charge, there 
11 are a number of them, but the most serious one is aggravated assault under section 268, the 
12 Crown will not be proceeding with that charge and will instead be proceeding with the 
13 charge of--
14 
15 THECOURT: 266. 
16 
17 MS. HATCH: --assault causing bodily harm. 
18 
19 THECOURT: Oh, sorry. Okay. So, 267 then. 
20 
21 MS. HATCH: Yes. 
22 
23 THE COURT: And that trial is scheduled for March 16th, is that 
24 
25 
26 MS. CORABIAN: Yes, Your Honour. 
27 
28 THE COURT: -- am I right? Yeah. Okay. 
29 
30 MS. HATCH: The other-- the other thing that is admitted is that 
31 my client has a record. It's a very brief one. It's relevant for the purposes of this motion 
32 because, of course, he was detained for a period of time. And that record consists of an 
33 impaired driving offence in 2005 that led to a fine, 253(b ). And a charge of uttering threats 
34 and FAIR by fraud in 2007 that led to fines. 
35 
36 THECOURT: I'm sorry, uttering threats and something fraud? 
37 
38 MS. HATCH: FAIR -- FAIR by fraud, obtaining services by 
39 fraud. 
40 
41 THE COURT: And that was in 2007? 
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2 MS.HATCH: That's correct. 
3 
4 THECOURT: Okay. 
5 
6 MS. HATCH: It is also acknowledged by the Crown that on the 
7 date in question, that is April the 4th, when Mr. Reilly was arrested in this incident he was 
8 arrested that day at 11 :50 AM--
9 

10 THE COURT: Yeah. 
11 
12 MS. HATCH: -- on April 4, 2017. And that he was ultimately 
13 taken for a bail hearing the next day, April 5th, at 10:59 PM. 
14 
15 THECOURT: And that's 2017, right? 
16 
17 MS. CORABIAN: Correct. 
18 
19 MS. HATCH: Right. 
20 
21 THECOURT: At-- and did you say 1 0:59? 
22 
23 MS. HATCH: Yes, taken for a bail hearing at 10:59 PM --
24 
25 THE COURT: Okay. 
26 

MS. HATCH: -- and that he was ordered released at 11:25 PM 27 
28 
29 

on a no cash recognizance with conditions. 

30 THE COURT: And is there acknowledgement as to where he 
31 spent the time between 11:50 and 1 0:59? Is that in-- is that acknowledged as well? 
32 
33 MS. HATCH: In the custody of the police. 
34 
35 THE COURT: Okay. Okay. 
36 
37 MS. HATCH: Just one moment here. In a few moments I will 
38 be tendering a witness, the-- the only witness that the defence will be calling, the applicant 
39 will be calling on this matter, which will be my client, Ryan Reilly. And just before that, 
40 I propose to tender a two-page Alberta bail update newsletter dated November 3, 2007 
41 (sic). And I provided my friend with a copy of that back in December. 
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1 
2 THE COURT: November 3, 2017? 
3 
4 MS. HATCH: Yes. 
5 
6 THE COURT: Okay. Thank you. 
7 
8 MS. HATCH: It's issue number 15. 
9 

10 THE COURT: These are the monthly ones that we receive. Is 
11 that right? 
12 
13 MS. HATCH: Yes. 
14 
15 MS. CORABIAN: Yes, Your Honour. 
16 
17 THE COURT: Okay. 
18 
19 MS. HATCH: I'm not sure of my friend's position on that, but 
20 I'm providing it to madam clerk. 
21 
22 MS. CORABIAN: I -- I can't speak to vanous contents of the 
23 newsletter, but it--
24 
25 THE COURT: You can't speak to the truth of the contents, but 
26 the fact that it --
27 
28 MS. CORABIAN: Of course, Your Honour, yes. 
29 
30 THE COURT: Right. But you can speak to the fact that it's a --
31 
32 MS. CORABIAN: It was a disseminated --
33 
34 THE COURT: -- it's a government generated document, I think. 
35 
36 MS. CORABIAN: Yes, Your Honour. Absolutely. 
37 
38 THE COURT: So that'll be Exhibit 1. Did you -- do you have 
39 an extra copy for me? 
40 
41 MS. HATCH: I have two other coptes. They're both 
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I highlighted. l --
2 
3 THECOURT: Okay. 
4 
5 MS. HATCH: -- had provided my friend one although I know 
6 the Crown has copies of it already. Do you have an extra copy? 
7 
8 MS. CORABIAN: No. Thank you. 

9 
10 MS. HATCH: So, I do have two copies here. They both have 
11 my highlighting in them, just --
12 
13 THE COURT: Okay. So, what I'll-- madam clerk, I'll probably 
14 ask you to make a copy of this. 
15 
16 THE COURT CLERK: Absolutely, Your Honour. 
17 
18 THE COURT: All right. Thank you. After. All right. Go 
19 ahead. So, that's Exhibit 1 in this application. 
20 
21 EXHIBIT VD-1- Defence- Albert Bail Update Newsletter Dated November 3l 2017 
22 
23 MS. CORABIAN: Your Honour, before we proceed with the 
24 application, I don't want to cut off my friend if there was something else? 
25 
26 MS. HATCH: No, one other thing, which is I was going to 
27 suggest that there -- or request that there be an order made for exclusion of witnesses. I 

. 28 know that the Crown has a witness who she's already excused, but just for the record. 
29 
30 THE COURT: Okay. So, there will be an exclusion of any 
31 witnesses who are not giving testimony in-- or in this-- in this courtroom today. 
32 
33 (WITNESSES EXCLUDED) 
34 
35 Opening by Ms. Corabian 
36 
37 MS. CORABIAN: Your Honour, with respect to the brief facts that 
38 my -- my friend went through, in relation to the allegation of the complainant being 
39 knocked unconscious, it is anticipated that the evidence would show that she was picked 
40 up by her throat by the accused and slammed back onto the stairs, and she lost 
41 consciousness on that -- at that time and woke up on the stairs. 
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1 
2 Also, in relation to the record it should be noted that at the time of these offences Mr. Reilly 
3 was bound by a probation order in relation to the most recent conviction on his record for 
4 uttering threats. 
5 
6 THE COURT: And is it acknowledged that that conviction is 
7 uttering threats against the complainant, or some-- a different person? 
8 
9 MS. CORABIAN: A different person, Your Honour. 

10 
11 THE COURT: Okay. A dif --
12 
13 MS. CORABIAN: Not the complainant, yes. 
14 
15 THECOURT: And not a domestic related? 
16 
17 MS. CORABIAN: I don't have that information, actually,Y our 
18 Honour. 
19 
20 THE COURT: So, we'll just go on a different person. Okay. All 
21 right. That's fine. 
22 
23 MS. HATCH: Thank you. 
24 
25 THE COURT: And is there a copy of-- and-- and so he was on 
26 a probation order. Does anybody know when --the date of that probation order? 
27 
28 MS. CORABIAN: I have a copy of it, Your Honour. It was a 12-
29 month order that was imposed on June 24th, 2016. The offence-- the alleged offence dates 
30 are March 31st, 2017. 
31 
32 THE COURT: Okay. Thank you. Go ahead. 
33 
34 MS. HATCH: Thank you. If I might just have a moment with 
35 my friend? 
36 
37 THE COURT: That's fine. 
38 
39 MS. HATCH: Your Honour, I -- I have one document that I 
40 received recently and although it comes from my friend's witness, she -- my friend didn't 
41 provide it and so I don't assume have it. So, she just wants to speak with her witness to see 
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if the Crown is prepared to admit that? 
2 
3 THECOURT: 
4 
5 MS. CORABIAN: 
6 
7 THECOURT: 

8 
9 MS. CORABIAN: 

10 
11 THECOURT: 
12 right behind the courtroom. Okay? 
13 
14 MS. CORABIAN: 

15 
16 THE COURT: 
17 they're done, just get me out. 

18 
19 (ADJOURNMENT) 

20 
21 THECOURT: 
22 

33 

Okay. 

Yes, please, Your Honour. 

Do you want to have a two-minute break? 

Please, Your Honour. 

Okay. Or if you need five minutes, I'll just be 

Thanks, Your Honour. 

So, that's -- that's fine. Madam clerk, when 

Thank you. Please be seated. 

23 MS. HATCH: Thank you, Your Honour. Your Honour, I have 
24 also to present to the court, I submit as Exhibit 2 on the motion --
25 
26 MS. CORABIAN: Well, 1' d prefer that this exhibit go in through the 

27 author, and it go through in-- through Ms. Zhang. 
28 
29 MS. HATCH: 
30 
31 MS. CORABIAN: 
32 
33 MS. HATCH: 
34 

35 THE COURT: 
36 
37 MS. CORABIAN: 

38 
39 MS. HATCH: 
40 
41 MS. CORABIAN: 

Okay. Sorry. 

So that she can provide context to it. 

Well, I understood that my friend--

You want it to go through the witness? 

Yes. 

-- is consenting --

I'm --
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1 
2 THECOURT: Okay. 
3 
4 MS. CORABIAN: -- I'm -- I'm calling --
5 
6 MS.HATCH: Sure. 
7 
8 THECOURT: That's fine. 
9 

10 MS. CORABIAN: --I'm calling the author of that email. 
11 
12 MS. HATCH: Sure. 
13 
14 THECOURT: Let's -- let's -- yeah. 
15 
16 MS. CORABIAN: I think that's appropriate here. 
17 
18 THECOURT: Let's get it through the author then. 
19 
20 MS. HATCH: Sure. 
21 
22 THECOURT: Thank you. 
23 
24 MS. HATCH: Thank you, Your Honour. 
25 
26 THE COURT: Okay. 
27 
28 MS. HATCH: Two-- two other points. Number 1, I can't recall 
29 if I indicated at the outset, but my friend has indicated on behalf of the Crown, that the 
30 Crown concedes on this motion that there were breaches of the accused's section 7 and 
31 11 (e) rights, not 9 and 12, but I --I thought that the court should have that context to know 
32 
33 
34 THECOURT: 
35 

Okay. 

36 MS. HATCH: -- what my friend has indicated the Crown's 
37 posttlon is. The second issue that-- that I should raise now, it occurs to me that my friend 
38 with respect to Exhibit 1, this is the government generated newsletter, my friend indicates 
39 that it's acknowledged it's a gov -- government generated document but didn't -- isn't 
40 prepared to admit the proof of the truth of its contents. 
41 
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So, if the Crown's position is that this is not admissible then I think we should have that--
2 that discussion or-- or that argument right now. I don't-- I don't want the court to consider 
3 it and -- and then have the Crown say, well, it's -- it was a meaningless document, but we 
4 agreed it should be admitted. 
5 
6 Submissions by Ms. Hatch (Admissibility) 
7 
8 MS. HATCH: So, I will say on behalf of the applicant that that 
9 document is admissible for the proof of the truth of its contents, just as statistics in -- in 

10 many other cases are -- are tendered. And also, pursuant to the Canada Evidence Act as a 
11 business record, a court record under section 30 --or section 23, "evidence of any record 
12 or court record before a Justice of the Peace", or section 25, "a book or a document of a 
13 public nature." 
14 
15 And I also submit it is admissible as the best evidence dealing with the issues that we're 
16 dealing with here in terms of these red light or over 24-hour detentions, that I tried to get 
17 the source data through a number of people outlined in that newsletter, Staff Sergeant 
18 Robertson (phonetic), Kerry McFee (phonetic), Brenda Haynes (phonetic). And so, I 
19 present it to the court as the best evidence that I can present on that matter. And if my 
20 friend takes any issue with the reliability of-- of that -- that data, then I suggest that the 
21 Crown should say that now. So, I just-- I just think we need to deal with that--
22 
23 THE COURT: Okay. 
24 
25 MS. HATCH: --up front. 
26 
27 THE COURT: Just before-- before you start. My sense is is that 
28 it is admissible for the truth of its contents unless -- unless your witness, and I'm not sure 
29 who you are calling, but unless your witness can say that there were errors made on it. 
30 Because from the court's perspective we receive that every-- I think it's every month, a bail 
31 update. And it comes directly from Judge McLellan's to his office, who is the coordinator 
32 of the hearing office. And she, being the coordinator of the hearing office, is probably the 
33 best person to --to --to be able to --to write the newsletter. 
34 
35 I believe she actually writes it, but I'm not -- that I'm not positive of. But the fact of the 
36 matter is is that as courts we rely on statistics every day of the week in terms of Stats 
3 7 Canada, in terms of making decisions beca -- and it seems to me that that kind of 
38 information there-- may I see it again, is -- is public record. I mean, it goes -- anybody 
39 can access that. And one has to assume that what the government is telling us is correct. 
40 There -- there has to be -- I -- I have to hope that that's true, that they're telling -- what 
41 they're telling us is correct. It's not a pla -- a politician speaking, but rather government 
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sourced information. 
2 
3 Submissions by Ms. Corabian (Admissibility) 
4 

5 MS. CORABIAN: Your Honour, I'll only put on the record the 
6 following: I inquired with EPS legal counsel about obtaining more fulsome statistics that 
7 are in the same vein as what is in the newsletter. I was advised that those are third-party 
8 records and that EPS would be requiring a motion to be brought for that purpose. So, the 
9 Crown is calling, and statistics will be made available for the court, an individual from 

10 head office that has been overseeing the bail project. 
11 
12 So, statistics will be provided to the court that are Crown statistics; that is what I have 
13 authority to -- to put before the court. And -- and there was disclosure of those statistics 
14 made to my friend. The email that we stood down proceedings earlier, are also in relation 
15 to further statistics by the same author that the Crown is calling in the -- in the voir dire 
16 this afternoon. That's all -- that's all I can say to the court. I've made those inquires. 
17 
18 THECOURT: Okay. 
19 
20 MS. CORABIAN: That is the response --
21 
22 THE COURT: Well, I guess the witness-- your witness can be 
23 asked on cross-examination as to whether or not he's familiar with that, which I'm assuming 
24 he is--
25 
26 MS. CORABIAN: Correct, Your Honour. 
27 
28 THE COURT: --right? 
29 
30 MS. CORABIAN: Absolutely. 
31 
32 THE COURT: And he can be asked whether those are -- are 
33 statistics that come from a reliable source, I guess, and -- and if-- who puts together that 
34 information. But it seems to me that if the government is -- is placing infom1ation on the 
35 public record in terms of, you know, the hearing office, then-- then as a court, we should 
36 be able to rely on them as a record under the Canada Evidence Act. 
37 
38 Ruling (Admissibility) 
39 
40 THE COURT: So, I'm going to allow them in, but there --
41 obviously it's going to be subject to any questions that you present. And your witness, if 
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he contradicts it he'll be subject to cross-examination. 
2 
3 MS. CORABIAN: Absolutely, Your Honour. 
4 
5 THECOURT: So, let's -- I'll allow it in for -- for the truth of its 
6 contents at this --
7 
8 MS. CORABIAN: I'll also indicate, as my friend has already 
9 alluded, that the Crown does not contest the fact that Mr. Reilly's rights not to be detained 

1 0 were breached --
11 
12 THE COURT: Okay. 
13 
14 MS. CORABIAN: --in the present circumstances. Mr. Reilly spent 
15 36 hours in custody prior to being taken before a Justice of the Peace. He was placed on a 
16 high no cash recognizance with a number of conditions. And the case law does support the 
17 conclusion that a breach of the 24-hour rule en-- enshrined in section 503 of the Criminal 
18 Code is a sec -- violations of -- of sections 7 and 11 (e) of the Charter, presumably, also 
19 section 9 in the circumstances. 
20 
21 I'm not in a position to concede that the breach amounted to cruel and unusual punishment. 
22 You will note from the Charter notice that there are no specific allegations of what that 
23 would amount to. I received no further information from Ms. Hatch about the anticipated 
24 evidence from her client regarding his treatment while he was detained. 
25 
26 So, I'm not prepared to address that today. Based on what Mr. Reilly testifies to in the voir 
27 dire this afternoon, the Crown may wish to call further evidence in that regard. 
28 
29 THE COURT: Okay. 
30 
31 MS. CORABIAN: The Crown is prepared to call evidence regarding 
32 the allegation made in the Charter notice that delays at the hearing office are systemic in 
33 nature, and as a result, the remedies sought to address the state conduct is the ultimate 
34 remedy of a stay of proceedings. 
35 
36 It is the Crown's contention that this is not the clearest of cases and that there are remedies 
37 short of a stay of proceedings that are capable of addressing the breach. It's the Crown's 
38 position that Mr. Reilly's detention, as well as those of many others around the same time 
39 are not as a result of a systemic problem, but rather were occasioned by an unusual and 
40 unprecedented strain on the system resources when the Alberta Prosecution Service was 
41 directed to have conduct of bail hearings that were previously handled by officers. 
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1 
2 The anticipated evidence will show that the issue of overholding was identified early on in 
3 the switchover and that swift steps were taken to address the problem, and the Crown will 
4 be calling evidence in that regard. 
5 
6 THECOURT: 
7 
8 MS.HATCH: 
9 

10 THECOURT: 
11 
12 MS. HATCH: 
13 file. 
14 
15 THECOURT: 
16 
17 MS. CORABIAN: 
18 
19 THECOURT: 
20 copy of the bail order as well. 
21 
22 THE COURT CLERK: 
23 
24 MS. CORABIAN: 
25 Crown's authorities--
26 
27 THE COURT: 
28 

Am I going to receive a copy of the bail order? 

It should form --

Yeah. 

-- there's a recognizance that's a part of the court 

Okay. 

Yes. 

I'll -- I'll ask madam clerk then to make me a 

Yes, ma'am. 

I'll also provide the court with a copy of the 

Thank you. 

29 MS. CORABIAN: --with respect to this application. Your Honour, 
30 I'll apologize to the court and my friend who received this this afternoon as well. Given 
31 my holidays, I -- I-- my first day back was yesterday, Your Honour. I had simply no other 
32 time before this to -- to complete that, so I'll -- I'll make --
33 
34 THE COURT: 
35 
36 MS. CORABlAN: 
37 

Okay. 

--those apologies clear right now. 

38 THE COURT: That's fine. So, let's just start with the evidence 
39 at this-- at this point and we'll go from-- we'll go from there. 
40 
41 MS. HATCH: Thank you. 
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1 
2 THECOURT: Okay. So, Ms. Hatch, I understand you'll be 
3 calling your client Mr. Reilly? 
4 
5 MS. HATCH: Yes. 
6 
7 THECOURT: Okay. Thank you. He's going to be over there. 
8 
9 THE COURT CLERK: Okay. 

10 
11 RYAN REILLY, Affirmed, Examined by Ms. Hatch (Voir Dire) 
12 
13 THE COURT: Mr. Reilly, there's water there on the side if you 
14 run out, and secondly, it's always stressful to be in a courtroom expect for those of who 
15 spend our time here, so I am going to ask you to speak as clearly as you can and -- and 
16 fairly loud, because I have difficulty hearing and even with it-- with hearing aids it doesn't 
17 work that well. So, I will-- I may remind you more than once, okay? So, don't feel insulted 
18 ifi do. All right? 
19 
20 A Okay. 
21 
22 THE COURT: Thank you. 
23 
24 MS. HATCH: Thank you, Your Honour. 
25 
26 THE COURT: And the mic doesn't amplify unfortunately, we 
27 wish. Thank you. Go ahead . 

. 28 
29 MS. HATCH: Thanks. 
30 
31 Q MS. HATCH: Mr. Reilly, I'm going to take you back to April 
32 of 2017 when you were arrested on April 4th. Do you recall that morning? 
33 A Yeah, I was at the Grey Nun's Hospital where I was arrested. 
34 
35 Q Okay. 
36 
37 THECOURT: So, you were at the what? Grey Nuns--
38 
39 A Grey Nuns Hospital. 
40 
41 MS. HATCH: Okay. 
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1 
2 THECOURT: For what? 
3 
4 A I was just being checked for heart-- heart palpitations. 
5 
6 THECOURT: Okay. Okay. Thank you. 
7 
8 Q MS. HATCH: You were then arrested at 11 :50 AM, so just 
9 before noon, correct? 

1 0 A Correct. 
11 

12 Q And do you recall where you were taken from there? 
13 A I believe it was the downtown holding cells. 
14 
15 Q In Edmonton? 
16 A In Edmonton, yes. 
17 
18 Q And do you recall what you were told about a bail hearing? 
19 A Nothing much. I know-- I knew that I had to see a JP within a certain time. But as far 
20 as when it was going to happen was never mentioned to me. 
21 
22 Q Okay. You were then processed in some fashion? 
23 'A Yeah. I was pat searched, I believe I was photographed, Later on, I was fingerprinted 
24 and then put in a cell. 
25 
26 Q Can you tell us about that cell? Were you the only person in there? 
27 A I think there was a total of three other people that came and left there, There was 
28 someone in there when I first had gone in. It was small, cold. There's just a bench at 
29 the one end. It wasn't long enough for me to lay down or anything. The two people --
30 me and another person were always seated on that and the one person was brave enough 
31 to lay on the floor, but. .. 
32 
33 Q Why do you say "brave enough"? 
34 A It was spotted with -- there was blood spots and the place smelled of urine, so I'm sure 
35 there was a urine stain as well, and vomit, so there was quite a bit of snot, I guess you 
36 would say, and blood on the wall as well. 
37 
38 Q Okay. And when you say "vomit," why-- why do you say that? 
39 A It's one of the primary smells that you could smell throughout the-- the whole place is 
40 vomit. 
41 
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Q When you me-- say "the whole place," what do you mean? 
2 A Well, I guess you could smell it as soon as you come in the like stale smell of urine and 
3 vomit. It was more --
4 

5 Q You're talking about the cell, right? 
6 A Yeah, and -- and as soon as you got into the hallway down to the cells. 

7 
8 Q Now, you've told us about the bench and it wasn't long enough for you to lie down on. 
9 Was there somewhere to lie down? What can you tell us? 

10 A Not as far as a guy my height, but like I said, the floor was the only thing. One guy had 
11 taken the furthest away from the toilet where (INDISCERNIBLE) as well, where 
12 ([NDISCERNIBLE) as well as far as what I was told. 
13 
14 Q Okay. Was--wasthere--
15 A (UNREPORTABLE SOUND) excuse me. 
16 
1 7 Q -- was there a bed or a mattress of some sort? 
18 A No, it was just a steel bench on the end of the cell, probably about 5' by 3'. 
19 
20 
21 
22 

24 

Q Okay. How long were you in that cell? 
A I couldn't say exactly. The lights were on the whole time, so there was no difference of 

night -- or day and night. Whenever I asked for what time it was, it was -- the question 
was not entertained. 

25 Q What do you mean by that? How -- how did you ask? Who did you ask? 
26 A Every once in a while, there was someone who'd walk by I'd, you know, would say 
27 excuse me and ask what time. I think I was told maybe once out of three or four times 
28 that I've asked -- I had asked. 
29 
30 Q Okay. Was there a window to the outside world, like say--
31 A No. 
32 
33 Q So, there's no natural light coming in? 
34 A None whatsoever. 
35 
36 Q Did the lighting change at any point while you were in that cell? 
37 A No, it was solid-- solid artificial light. 
38 
39 Q Did you have a-- a blanket or a pillow, or anything like that? 
40 A No, nothing like that. I know you have to take your sweater off as well, so I was down 
41 to at-shirt. 
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1 
2 Q Where did you take your sweater off, in that cell? 
3 A No, while I was searched (INDISCERNIBLE) you're only allowed one layer. 
4 
5 Q And you told us that it -- it was cold. Can you tell us what your mean by that? 
6 A Well, it was cold enough like you'd shiver. My lower back would hurt by the end of it 
7 from shivering. I would bring my hands inside my shirt to try and stay warm. When 
8 you're against cold steel and concrete it doesn't work very well. 
9 

10 Q Can you tell us how long you were in that cell, approximately? 
11 A I would say 36 or 38 hours, because I know I seen a JP and then it was a few hours that 
12 I was released, as well. So, I'm saying it's pretty close probably. 
13 
14 Q So, from the time that you were arrested at 11:50 AM, were you anywhere besides the 
15 police car that brought you to the downtown cells, or that cell? 
16 A I forget how far into it, but I was brought --brought out to have an interview with a 
17 couple detectives, I believe. I was brought upstairs to a room, a witness room, I guess, 
18 or-- so I was probably out of the room for about five minutes --or yeah, out of the cell 
19 for about five minutes. 
20 
21 Q Can you tell us about-- you've told us about the bench? Were you able to sleep when 
22 you were in that cell? 
23 A I did, by point of exhaustion, because I was sitting up, so any sleep I did was sitting --
24 sitting up. 
25 
26 Q Sitting upright? 
27 A Yeah, upright. 
28 
29 Q And why not lying down on the hard bench that you told us about? 
30 A I was not able to fit. And there was another person in there. Most -- mostly there was 
31 another person, so they would just sit there, except for the one person who laid on the 
32 floor. 
33 
34 Q While you were in the police custody were you-- were you fed? 
35 A I was offered food. That's why I was surprised ofhow much time I wa --I was actually 
36 in there, because there wasn't any-- much food offered. But everything that was offered 
37 was processed. Like I'm trying to stay healthy out-- outside of this situation, but that's 
38 why I couldn't really accept it I guess, plus the smell just crushed my appetite as well. 
39 
40 Q Now, you mentioned that there was a toilet there. Was there anything with the toilet or 
41 near it? 
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A No, it was-- the toilet paper, I believe you had to ask for it, but I just didn't want to go 

2 to the washroom (INDISCERNIBLE). 

3 
4 Q Did -- did the toilet have any protection from the rest of the cells, like visually? 
5 A No. 
6 
7 Q And was there a -- a tap in the bathroom and -- and glasses or anything like that? 
8 A There was no glasses. I believe you could get one that was offered, but it was just --
9 it's right above the toilet, so it was just as gross as the toilet. I didn't venture into that. 

10 (INDISCERNIBLE) drank any water (INDISCERNIBLE). 
11 
12 Q You would not have? 
13 A No. 
14 
15 Q And did the police come by and tell you at any point or points when you were going to 
16 be taken in to a justice of the peach? 
17 A No, not at all. 
18 
19 Q Were your inquiries answered at a certain point? 
20 A From what I remember, they were just short, like I said I was-- probably answered once 
21 for what time it was. It was never that I don't know, or. .. 
22 
23 Q And did you have -- did you have any, I guess, consequences from being in that cell 
24 after you ultimately got released? 
25 A As far as -- I had sores on my backside, my buttocks from sitting up. It was --the only 
26 thing you could do is get up and walk to the door so. 
27 

28 Q . Mr. Reilly, I don't have any further questions for you, but please answer any questions 
29 that my friend might have. 
30 
31 Ms. Corabian Cross-examines the Witness (Voir Dire) 
32 

33 Q Mr. Reilly, good afternoon. You indicated that you were at the Grey Nun's being 
34 checked for heart palpitations'? 
35 A Yeah. 
36 

37 Q Do you recall telling police that you were actually there in relation to a problem with 
3 8 your foot? 
39 A No. 

40 

41 Q And injury to your foot? 
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A No. 
2 
3 Q Okay. 
4 A Well, there was an injury, I had broken two toes. 
5 
6 Q Okay. 
7 A But I wasn't getting it checked. 
8 
9 Q Okay. So that's -- you -- you don't recall telling the police that that's why you were 

10 there? 
11 A I don't. 
12 
13 Q Okay. You are unable to estimate how -- how cold you say the cell was. Is that fair? 
14 A It was uncomfortable cold, so that's (INDISCERNIBLE) it was an uncomfortable 
15 situation. 
16 
17 Q You say that you had to take off your sweater when you were searched. Did you ask 
18 for your sweater back? 
19 A No, I believe you're only allowed one layer. 
20 
21 Q Did you ask for a blanket or anything to --
22 A Yeah, there was no blankets offered. 
23 
24 Q Did you ask for one? 
25 A Yes. 
26 
27 Q And--
28 A I'm pretty sure I did. 
29 
30 Q You're pretty sure you did? 
31 A Yeah. 
32 
33 Q And what was the response? 
34 A No, there's no blankets offered. 
35 
36 Q You testified already that you remember going to a different room to speak with the 
37 detective, correct? 
3 8 A Correct. 
39 
40 Q Do you remember speaking to a lawyer at some point as well? 
41 A Yes, I believe I made a phone call to Ms. Hatch. 
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2 Q Okay. And you testified under oath that you were out of there for five minutes, that 

3 that -- that whole process took about five minutes. You were out of the cell for five 

4 minutes? 

5 A It wasn't very long. 

6 

7 Q Five minutes? 
8 A If I had to make an estimate, sure. 

9 
10 Q Okay. So, if I told you that your interview with Detective Carfantan actually lasted an 

11 hour, would that be accurate? 
12 A No, I wouldn't think an hour. I remember I asked to use the washroom before that, so 
13 the interview itself wasn't very long. 

14 
15 Q Okay. You indicated that there was not much food offered. Do you remember what 

16 kind of food was offered? 

17 A I remember there was a hot -- a hot pocket offered for sure, and a box of juice. 

18 
19 Q Okay. And you declined to eat it because it was processed food? 
20 A I brought it into the cell. I remember eating probably half of one. I couldn't eat --

21 couldn't finish it. 

22 
23 Q So, you didn't decline, you did eat some of the food? 
24 A What I could. 

25 
26 Q And you didn't want to use the toilet because there were other people around? 
27 A I urinated, but as far as anything else, no. 

28 
29 Q Okay. And as far as drinking water, you indicated that you -- you could get glasses if 
30 you asked for them, correct? 

31 A Yeah, and I believe you could use-- you rip open the top of your juice box and use that 
32 as well. 

33 
34 Q Okay. But you-- you didn't want to use the sinks, you didn't? 

35 A No. 
36 

37 Q Is there a reason why? 

38 A It was less than sanitary. 

39 
40 Q Based on what? 

41 A Based on the excrement on it, the urine stains, the spit. 
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1 
2 Q Okay. You indicated you suffered sores on your back and buttocks from-- from sitting 
3 up. Where were you sitting that you suffered sores? 
4 A On the steel bench, the one side that was shared with another person. 
5 
6 Q What kind of sores did you have? 
7 A I don't know what you would call them, maybe a rash. I've never had a bedsore before, 
8 but that's how I'd probably explain it. 

9 
10 Q How would you describe it? 
11 A Irritating, itchy, red. 

12 

13 Q You had these sores on your back and --
14 A My buttocks. 

15 
16 
17 
18 
19 
20 
21 
22 

23 
24 

Q 
A 

Q 
A 

Q 
A 

Your buttocks. 
Not my back. 

Not your back? 

My buttocks. 

Just your buttocks? 
Where I was sitting, yeah. 

25 Q You indicated in your initial testimony that they were also on your back. 
26 A Backside. I'm sorry, I couldn't find a bet --

27 
28 

29 
30 
31 
32 

33 

Q 
A 

Q 
A 

Sorry. 

-- a better --

Fair enough. 

-- word for it. 

34 Q Okay. So just on your buttocks from-- from sitting down? 
35 A That is correct. 

36 
37 MS. CORABIAN: 

38 
39 MS. HATCH: 

40 
41 THE COURT: 

Those are my questions. Thank you. 

I have nothing arising, Your Honour. 

Okay. I have a -- a couple of questions. So, do 
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you want the witness to go out and I'll tell you what I want to ask? 

2 
3 MS. HATCH: 
4 
5 THECOURT: 
6 
7 MS.HATCH: 
8 
9 THECOURT: 

10 
11 
12 

MS. HATCH: 

13 THECOURT: 
14 
15 MS. CORABIAN: 
16 
17 MS. HATCH: 
18 courtroom for a minute? 
19 
20 A Yeah. 
21 
22 MS. HATCH: 
23 
24 (WITNESS STANDS DOWN) 
25 

Oh, not questions for Mr. Reilly? 

Yeah, I do. I have --

Oh. 

-- a couple questions for Mr. Reilly, so--

Okay. 

-- ifhe could leave. 

Sure. 

Oh, sure. Can you just step outside the 

Thank you. 

26 THE COURT: I just wanted to ask him -- I just wanted to 
27 confirm that he was at the Grey Nuns when arrested, and secondly, I wanted to ask him 
.28 whether or not the police spoke to any medical people when they arrested him, prior to 
29 bringing him away, or bringing him downtown. 
30 
31 And the second thing is I wasn't clear on whether or not in the -- in the wa -- in the 
32 washroom-- or sotTy, where the toilet was, whether there was any toilet paper. I just have 
33 that-- those two questions. So, whether the police asked him-- or sorry, whether the police 
34 spoke to any medical people prior to remov -- prior to putting him-- taking him downtown 
35 and whether there was any toilet paper in the room. 
36 
37 MS. HATCH: I have no issues with those questions. 
38 
39 THE COURT: Any problem with that? 
40 
41 MS. CORABIAN: I don't either, Your Honour. 
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1 
2 THECOURT: Okay. 
3 
4 MS. CORABIAN: I -- I will have a follow-up in relation to one of 
5 them. 
6 
7 THECOURT: All right. 
8 
9 MS.HATCH: I'll go retrieve him. 

10 
11 THE COURT: Thank you. 
12 
13 (WITNESS RE-TAKES THE STAND) 
14 
15 The Court Questions the Witness (Voir Dire) 
16 
17 Q Mr. Reilly, I just had a couple of questions that arose. When you were -- you were --
18 you indicated you were arrested at the Grey Nuns, correct? 
19 A Correct. 
20 
21 Q Okay. Can you tell me whether or not the -- at the time that you were arrested, were 
22 you done at the Grey Nuns or were you still seeing somebody? 
23 A I was just leaving. 
24 
25 Q Just leaving? 
26 A Yeah. 
27 
28 Q Okay. Do you recall if any-- if the police officer, is it one or two? 
29 A There was one. 
30 
31 Q One, who came to arrest you, did they speak-- did they have any conversation with the 
32 doctor who-- who you had seen? 
33 A I don't believe so, no. 
34 
35 Q Okay. And was there any toilet paper in the room, in the cell? 
36 A No. 
37 
38 Q Okay. Okay. Thank you. 
39 
40 THE COURT: Those are my questions. Anything arising from 
41 that? 
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1 
2 MS.HATCH: I have nothing arising. I don't know if my friend 

3 does. 
4 
5 Ms. Corabian Re-cross-examines the Witness (Voir Dire) 
6 
7 Q You were just leaving the hospital, which means you were discharged? 
8 A I left, because it started to feel better, so. 

9 
10 Q Okay. So, you were feeling fine? 
11 A Better. 
12 
13 Q Okay. 
14 A Yeah. 
15 
16 Q Did you indicate to the officers that you had any problems with your health? 

17 A No, I don't really have any problems. I'm just wanted to getting checked. 

18 
19 Q Okay. So, it wasn't an urgent issue at the time? 

20 A As far as my experience with medical conditions, no. 
21 
22 Q Okay. And you indicated there was no toilet paper in the cell. Would you be able to 

23 request toilet paper if it was required? 
24 A 1 believe you could if you asked. 
25 
26 Q Can-- but you didn't ask, but you didn't want to use--

27 A Exactly. 
28 
29 Q -- the toilet. Thank you. 
30 
31 THE COURT: Well, again, out of clarification, 1 just -- you 

32 didn't see a doctor then at the Grey N_uns? 

33 
34 A No. 

35 
36 THE COURT: Okay. All right. Then that's fine. I'm-- I'm good 
3 7 now. Thank you. 
38 

39 MS. HATCH: Thank you very much, Mr. Reilly, you can come 
40 back here. 
41 
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THE COURT: 
2 
3 (WITNESS STANDS DOWN) 
4 
5 THECOURT: 
6 
7 MS. HATCH: 
8 
9 THECOURT: 

10 
11 MS. HATCH: 
12 motion. 
13 
14 THECOURT: 
15 
16 MS. CORABIAN: 
17 I may be excused--
18 
19 THE COURT: 
20 
21 MS. CORABIAN: 
22 
23 THE COURT: 
24 your witness to be? 
25 
26 MS. CORABIAN: 
27 hour, Your Honour. 
28 

50 

Thank you Mr. Reilly, you're excused. 

Do you have any further witnesses? 

I do not. 

Okay. Thank you. 

That -- that is the evidence of the defence on the 

Okay. 

The Crown calls N arrey Zhang, Your Honour, if 

Just before you --

Oh, sorry. 

No, no, no, that's okay. How long do you expect 

From the Crown's perspective probably half an 

29 THE COURT: Okay. Just so that you're aware, I-- I can't stay 
30 after 4:30. I teach at the university at 5. So, I'm just letting you know that there may-- it 
31 seems to me that it may well be the case that argument is going to take a while--
32 
33 MS. CORABIAN: Yes. 
34 
35 THE COURT: -- I'm assuming, and we may have to go over 
36 until tomorrow morning. I just want to make sure-- your witness is from out of town? 
37 
38 MS. CORABIAN: She's not, no. She's from Edmonton. 
39 
40 THE COURT: Oh, sorry. Okay. All right. I just -- I was --
41 wanted-- hopefully we can get through all of the evidence today and then we can proceed 
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to argument. And I'm not sure if you're both available for tomorrow. Okay. So just to --
2 
3 MS. CORABIAN: I'll -- I'll advise the court two things based on 
4 some of Mr. Reilly's testimony the Crown will be calling an additional -- well, two things. 
5 
6 THECOURT: Okay. 
7 
8 MS. CORABIAN: As I indicated previously, I was not aware of any 
9 of the details of the allegations of Mr. Reilly's detention. 

10 

11 THE COURT: The physical layout. 
12 
13 MS. CORABlAN: Correct. 
14 
15 THE COURT: Okay. 
16 
17 MS. CORABIAN: So, given the lack of details in the Charter notice 
18 and no other information provided, I was not prepared to address that issue this afternoon. 
19 And I-- l do wish to-- to explore the possibility of calling evidence in relation to the section 
20 12 allegation. Secondly, with respect to some of the evidence you heard this afternoon, the 
21 Crown does intend to call one of the officers to deal with some of the issues that Mr. Reilly 
22 brought up. 
23 
24 THE COURT: Okay. So, I'm assuming it's somebody to 
25 describe the-- the physical layout of the police cells, (a), correct? 
26 
27 MS. CORABIAN: Correct, Your Honour. 
28 
29 THE COURT: And (b) then the-- the officer who picked -- who 
30 arrested him? 
31 
32 MS. CORABIAN: Actually, the detective who dealt with the 
33 interview, who was--
34 
35 THE COURT: Sure. 
36 
37 MS. CORABIAN: -- who was going to be called at the trial in any 
38 respect. 
39 
40 THE COURT: Right. But in terms of--
41 
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MS. CORABIAN: If it's - if it's --
2 
3 THE COURT: --whether-- just as a-- as an aside, I mean, in 
4 terms of whether or not the interview was an hour or ten minutes, is that -- is that a critical 
5 piece of-- of any of the Charter argument, if that's what you're calling him for? You may 
6 be calling him for something else. 
7 
8 MS. CORABIAN: Well, Mr. Reilly's credibility comes -- comes 
9 into question as well. And--

10 
11 THE COURT: Yeah, but does anything turn on whether or not 
12 it was an hour interview or a half hour interview in terms of whether he was detained? 
13 There's no issue that he was detained for about 36 hours. I don't think there's any issue 
14 there. I understand --
15 
16 MS. CORABIAN: Correct. 
17 
18 THE COURT: -- the need --
19 
20 MS. CORABIAN: Correct, Your Honour. 
21 
22 THE COURT: --I understand the need for calling the police off 
23 -- or sorry, somebody at the-- at the-- at the-- the City of Edmonton police station to talk 
24 about the physical layout of the room. 
25 
26 MS. CORABIAN: Yes, Your Honour. I'll --
27 
28 THE COURT: And this--
29 
30 MS. CORABIAN: -- the -- the other point was the -- the --
31 
32 THE COURT: -- detective--
33 
34 MS. CORABIAN: --amount of his-- his absence from-- from the 
35 room as well, but yes, absolutely, I agree with the court. This does not have to do with the 
36 detention argument; that is conceded. Thirty-six hours, there were breaches of-- of--
37 
38 THECOURT: Yeah. 
39 
40 MS. CORABIAN: --those Charter rights. That's --that's being --
41 
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THE COURT: No, no, I understand what you're getting at. 
2 
3 MS. CORABIAN: -- conceded. It's -- it's in relation to the -- to the 
4 
5 
6 

7 
8 
9 

other issues. And -- and some of those details may become important. 

MS. HATCH: If it's about the length of the questioning by the 
police, I can look back and admit that it was however long it was, ten minutes or an hour, 
whatever. 

10 THECOURT: 
11 
12 MS. CORABIAN: 

13 
14 THE COURT: 
15 videoed? 

16 
17 MS. CORABIAN: 
18 

Thank you. 

I have the detective's --

The detective's interview? Was it -- was it 

Yes, Your Honour. 

19 THE COURT: Okay. So, I don't think there should be any --
20 well, you know. I don't think there should be any issue then in terms of--
21 
22 MS. CORABIAN: If my friend is willing to admit that it was in fact 
23 an hour, I don't have to call anyone in relation to that. 
24 
25 MS. HATCH: 
26 
27 THE COURT: 
28 and find out any--
29 
30 MS. CORABIAN: 
31 
32 THECOURT: 
33 
34 MS. HATCH: 
35 
36 THE COURT: 
37 

38 MS. HATCH: 

39 
40 THE COURT: 
41 calling of the detective. 

Yes. Yes. 

Yeah, and-- and you can-- you can go through 

I will--

I'm sure that it's --

Yes, it was about an hour. 

It's about an hour. Okay. 

Yeah. 

If you're willing to admit, that will save the 
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1 
2 MS. CORABIAN: Correct. 
3 
4 MS.HATCH: Yeah. 
5 
6 
7 
8 
9 

THE COURT: And then the other individual, in terms of setting 
up the -- she -- she would be entitled to do that, yeah. 

MS. HATCH: I'm not going --
10 
11 THE COURT: I mean, it's --
12 
13 MS. HATCH: -- to take issue. I told my friend back m 

14 December that I'd be--
15 
16 THE COURT: Okay. 
17 
18 MS. HATCH: -- presenting Mr. Reilly. 
19 
20 THE COURT: That's fine. So --
21 
22 MS. HATCH: But no, I -- I don't take issue with that. 
23 
24 THE COURT: -- in -- in terms of timing then, the only issue is 
25 this is at -- we want to get this done, and so it will have to go over till tomorrow, both for 
26 that witness in terms of the layout -- I'm going to call it the layout witness -- and for the 
27 argument, right? And I'm assuming both of you are going to be available tomorrow to do 
28 that. 
29 
30 MS. HATCH: I will. 
31 
32 MS. CORABIAN: Your Honour, I'm unfortunately in another full-
33 day trial tomorrow. I'll see what if anything can be done about that. I also again am not 
34 sure if I'm able to secure a witness on this point for tomorrow. While my friend --
35 
36 THECOURT: I guess -- I understand that --
37 
38 MS. CORABIAN: -- did indicate to me that she was going to be 
39 calling her client, again l can't-- I was provided no details with respect to-- in fact, two of 
40 -- two of the allegations before you, one of which was -- Ms. Hatch advised only this 
41 afternoon to me as well that she was not proceeding in relation to the -- the second part of 
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the Charter notice. And the Charter notice itself is insufficient with respect to any section 
2 12 violation. So I don't know--
3 
4 THECOURT: I'm-- I'm--

5 
6 MS. CORABIAN: -- how I can be --

7 
8 THECOURT: --okay. 
9 

10 MS. CORABIAN: -- prepared to address that. 
11 
12 THE COURT: This-- this obviously-- it's an-- it's an important 
13 issue not only in terms of Mr. Reilly, but systemically as well. And therefore the-- I'm 
14 prepared to deal with it based on getting-- getting the proper information. And if you can't 
15 get a police or whoever it is at the police station for tomorrow, then -- you know, 
16 tomorrow's what, Wednesday? -- maybe we can do it, but it has to be -- it should be done 
17 this week. 
18 
19 MS. CORABIAN: And so--
20 
21 THE COURT: I mean, that's-- that's--
22 
23 MS. CORABIAN: -- I -- I will make best efforts, Your Honour. 
24 

25 THE COURT: Okay. 
26 
27 MS. CORABIAN: Alii can say is that I --

28 
29 THE COURT: And if we can do it tomorrow -- if we can do it 
30 tomorrow-- and I-- I realize that by the time you get-- you're out of here today, that might 
31 be problematic in terms of finding somebody at the police station to be able to do this. But 
32 -- but we can make -- you can make your best efforts, and then we can get together 
33 tomorrow morning to see what needs to be done. 
34 
35 MS. CORABIAN: Thank you very much, Your Honour. 
36 
37 THE COURT: Okay. 
38 
39 MS. CORABIAN: I appreciate that. 
40 
41 THECOURT: Thank you. All right. Now, next witness. Go 
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ahead. 
2 
3 MS. CORABIAN: Crown calls Nancy Zhang on the voir dire, Your 
4 Honour. 
5 
6 NANCY ZHANG, Affirmed, Examined by Ms. Corabian (Voir Dire) 
7 
8 THECOURT: I'm just going to ask you to speak up. You have 
9 a very quiet voice--

10 
11 A Okay. 
12 
13 THE COURT: --and I have trouble hearing. And as you know, 
14 that doesn't magnify. So if you could speak up as best you can. Thank you. 
15 
16 A Sure. 
17 
18 THE COURT: Okay. Go ahead. 
19 
20 Q MS. CORABIAN: Good afternoon, Ms. Zhang. Can you please tell 
21 the court where you are currently employed? 
22 A I work for the Alberta Crown Prosecution Service in the strategic and business services 
23 branch. 
24 
25 Q And what does that branch do? 
26 A That branch supports the work of the Crown prosecutors. We do research as well as 
27 projects to help the Crowns be more efficient in their job. 
28 
29 Q And how long have you been in that position? 
30 A I've worked there for four years. 
31 
32 Q What role did you have in the Alberta bail project? 
33 A I worked as the project manager for the Alberta bail project. 
34 
35 Q And describe your role to us, please. 
36 A I-- I worked with a project team to plan and engage stakeholders to implement Crown 
37 bail across Alberta. 
38 
39 Q When-- when did you become the project manager for the Alberta bail project? 
40 A I was asked to start this project in May 2016. 
41 
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Q And why were you asked to start the project? 
2 A Justice had -- Alberta Justice had engaged a consultant to write a review called the 
3 Alberta Bail Review. It was written by Nancy Irving and her report was released in 
4 April, and it made the recommendation that Crown prosecutors should replace police 
5 officers at first appearance bail hearings. Given the recommendation in her report, 
6 Justice and Solicitor General made an application to the Court of Queen's Bench to 
7 declare whether police had the legal authority to do bail hearings. 
8 
9 And in anticipation of the decision, I was asked to work with a project team to develop 

1 0 a process that would have Crown prosecutors taking over this function in case the 
II decision was that police did not have the authority, the legal authority, to perform bail 
12 hearings. 
13 
14 Q And would you give the court an overview of the steps that you took, the -- the 
15 important steps that you took, starting at the time that you-- you began your role in 
16 May of 2016 in preparation for Crowns taking over bail? 
17 A Yeah. We engaged all the stakeholders in the justice system. So that included the 
18 judiciary, law enforcement agencies, Crown prosecutors, defence counsel, Legal Aid, 
19 the Public Prosecution Service of Canada. That's it. And we-- we got them all together 
20 to do an analysis session where we -- where they developed the -- what the process 
21 would look like if Crowns were to take over this-- this function. 
22 
23 After -- it was a two-and-a-half-day session -- we commenced a pilot project with 
24 Edmonton Police Service to take -- to have Crown prosecutors take over bail hearings 
25 for their files. And we commenced the pilot project on October 25th. 
26 
27 Q Of which year? 
28 A Oh, sorry. 2016. 
29 
30 Q The analysis session that you spoke about, do you recall when-- when that would have 
31 happened? 
32 A Yes. We had the analysis session in September of2016. 
33 
34 Q Thank you. Do you recall what factors were examined during the course of the analysis 
35 session? 
36 A The group looked at how bail packages would be received if a Crown bail office was a 
37 part of the process, what the contents of the bail package should be in order for Crowns 
38 to properly review the file, as well as what the contents of the package sent to the JP 
39 should contain. Also looked at how PPSC would be a part of the process. There was 
40 an examination of what types -- or how many staff were required, as well as how Legal 
41 Aid would be involved. 
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2 Q And if-- if you're able to provide an overview, how is the system designed to work 
3 according to the analysis session prior to implementation? 
4 A I'm sorry, do you mean how was it working before we implemented Crown bail? 
5 
6 Q No. How is --how is it intended to work? How is it designed to work according to the 
7 strategy session? 
8 A Oh, okay. Law enforcement agencies following -- after they arrest somebody, law 
9 enforcement agencies will put together a bail package, and they will send that bail 

10 package in to the Crown bail office. The Crown bail office is a centralized office that 
11 deals with bail, first appearance bail, for all of Alberta. 
12 
13 When the law enforcement agencies send the bail packages in, administrative staff will 
14 go through the package and make sure that it contains all of the proper documents. Then 
15 they'll send it to the Crown to review the file. When -- when the package is received at 
16 the Crown bail office, the administrative staff also log information about the accused 
17 and the bail hearing onto a hearing list that was created for the purposes of tracking files 
18 and for providing the hearing office with information about what files were on the --
19 the docket. 
20 
21 So after the Crown reviews the file, they mark on this hearing list that they're ready to 
22 speak to the file. The-- the JPs at the hearing office can see when a file is marked ready 
23 for hearing, and then they will determine -- they will call -- they will arrange the call 
24 between the Crown and the law enforcement agency that's holding the accused. 
25 
26 Q What role, if any, is there for defence counsel in the process? 
27 A Oh, defence counsel, if they want to be engaged, they call the Crown bail office, and 
28 the Crown bail office will note that there is counsel on -- on the file and will send a 
29 copy of the bail package to defence counsel. And then they will try to schedule a time 
30 for the appearance. 
31 
32 Q You indicated that there was a pilot project with the Edmonton Police Service that 
33 started October 25th, 2016. Tell us about that. 
34 A So on October 25th, 2016, Crown prosecutors took over all the bail files. A team -- an 
35 implementation team that contained members of the EPS, Crown-- Crown prosecutors 
36 working at the Crown bail office, as well as staff working at the hearing office and any 
37 other stakeholders that wanted to participate, we all had a debrief meeting every day at 
38 3:00 to discuss the issues that came up with implementation. So on the first few days, 
39 a lot of the issues were around techno -- problems with technology. So when those 
40 issues were raised, we had an IT person as a part of our team who would try to address 
41 those issues. 
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2 Q You had a daily debrief meeting. Sorry, how long was the pilot project for? 
3 A We conducted the pilot project with EPS until we got the decision from the Court of 
4 Queen's Bench that we had to start implementing Crown bail across the province. 
5 
6 Q And when was that decision made? 
7 A It was on February 3rd, 2017. 
8 
9 Q Thank you. 

10 A At that time, we decided that Crown bail with EPS was operational, and we get -- we 
11 began planning to implement Crown bail with other law enforcement agencies in the 
12 provmce. 
13 
14 Q Did the daily debrief meetings continue for some period of time? 
15 A Yeah. We did daily debrief meetings every day, including weekends, for a couple of 
16 months. And then we dialled it back to three days a week, and then we dialled it back 
17 to twice a week. When we started Crown bail implementation across the province, we 
18 were doing it twice a week. 
19 
20 Q You indicated as an example that one of the problems that came up initially were issues 
21 with technology that were subsequently dealt with by an IT person. What other 
22 problems, if any, were identified during those early days? 
23 A One of the major issues at the beginning and throughout implementation is that the JPs 
24 at the hearing office would receive priority 1 s coming in. So priority 1 s were classified 
25 as emergency protection orders and child apprehension orders. So every time one of 
26 those applications carne into the hearing office, it would take a JP away from doing bail 
27 hearings. So often they would lose a JP for an hour, 45 minutes, and wouldn't be able 
28 to speak to bail hearings. 
29 
30 Q What priority are bail hearings? 
31 A Bail hearings are priority 2s. 
32 
33 Q Do you know why the other things that you listed are-- are designated a higher priority 
34 than bail hearings? 
35 A I do not know why. 
36 
37 Q Fair enough. What other-- what other-- other issues did you identify during that time? 
38 A We would have-- occasionally there would be issues with the bail packages corning in. 
39 So sometimes the bail packages didn't contain the right documents, and then 
40 administrative staff would have to contact the law enforcement agency to request 
41 certain documents. And so that -- that would take time. 
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1 
2 There were also issues with -- sorry, I have to refer to my notes. 
3 
4 Q And before -- before you do that, Ms. Zhang, what did you bring with you this 
5 afternoon? 
6 A Oh. These are the -- this is an outline that I had provided you on the steps we've taken 
7 to address the 24-hour issue--
8 
9 Q All right. 

10 A -- as well as the stats that I provided. 
11 
12 Q And these were things that were previously disclosed to my friend about the evidence 
13 that the Crown intends to call in relation to this motion. 
14 
15 MS. CORABIAN: Is there any issue with Ms. Zhang being able to 
16 refer--
17 
18 THE COURT: Any problem for her to look at the notes? 
19 
20 MS. HATCH: 1 assume that they're what I have --
21 
22 THE COURT: Yeah. 
23 
24 MS. CORABIAN: Thank you. 
25 
26 MS. HATCH: -- but I would like to take a look. 
27 
28 THECOURT: Just take a look. 
29 
30 MS. HATCH: Thanks, Your Honour. I have no problem with 
31 her referring to that. Thank you. 
32 
33 MS. CORABIAN: I thank my friend. 
34 
35 A So another thing that was an issue during implementation was that the Crown bail office 
36 wasn't fully statied, and so, because it was a new office, they were hire-- hiring Crowns 
37 as we were implementing bail. And we weren't at full staffing complement until June 
38 of2017. 
39 
40 Q MS. CORABIAN: How many Crowns were required to be hired so 
41 that the system could be fully operational? 
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A 24 Crowns and 18 support staff. It was the same thing with support staff. They were 
2 also hiring support staff at the time. 
3 
4 THECOURT: And that's in the whole province? 
5 
6 A In the whole province. 
7 
8 Q MS. CORABIAN: You also identified as part of your consultation 
9 process that there were issues resulting in increased detentions. Can you tell us about 

10 that? 
11 A The -- the hearing offices before we implemented Crown bail were running 24 hours a 
12 day. And when Crown bail was implemented, the hours were reduced to 16 hours. 
13 Another--
14 
15 Q And why is that? 
16 A I believe the reason was a resourcing issue. Crown prosecutors were only going to be 
17 staffed for 16 hours a day, and the hearing office decided to cut their hours back to 16 
18 hours. As well, it brought Alberta in line with other provinces, none of whom do 24-
19 hour bail. 
20 
21 Q No other provinces do 24-hour bail? 
22 A According to cross-jurisdictional research that had been done, nobody else does 24-
23 hour bail, 24/7 bail. 
24 
25 Q And the 16 hours, are-- is that broken down into multiple shifts? 
26 A Yes. There's two shifts, a morning shift from 8 AM till4 PM, and an evening shift from 
27 4 PM until midnight. 
28 
29 Q What other reasons accounted for the increased detentions? And you can refer to your 
30 notes any time. You have that permission. Just let us know when you're doing so. 
31 A Okay. I'm --
32 
33 Q There's no issue with that. 
34 A -- I'm just referring to my notes. Other things that contributed to the delay, we were 
35 adding an extra participant to the process. So having Crown prosecutors involved and 
36 requiring that administrative intake of the file, as well as time for the Crown to review 
37 the file, extended the amount of time it takes to prepare a file before it goes to hearing. 
38 At the same time, just referring to my file-- my notes again, the Crowns, they-- when 
39 they're preparing the file, they access databases that provide them with additional 
40 information so that they can make a more informed decision on the file. 
41 
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1 Q And were --
2 A They also --
3 
4 Q --were police previously accessing the same databases? 
5 A They -- they do not have access to this database. It's a prosecutor file management 
6 database. 
7 
8 Q Thank you. 
9 A Crowns were also considering section 524 revocations which weren't previously done, 

10 at least not a lot, on police files. 
11 
12 Q Okay. 
13 A The Crowns also would contact -- if there was an assigned Crown on the file, they 
14 would contact that Crown to see what their position is on -- on bail. 
15 
16 Q Okay. Any other reasons that you noted in your notes? 
17 A Just-- just that there were some defence counsel getting involved in the process, and so 
18 that also caused -- made the process a little bit longer because defence counsels' 
19 schedule had to be factored in. And previously, I don't believe there were as many 
20 defence counsel --
21 
22 MS. HATCH: 1'm sorry. I wasn't provided with any statistics 
23 about defence counsel becoming involved or not. Do you have those, or are you familiar 
24 with them? 
25 
26 A No. 
27 
28 MS. HATCH: No? Okay. So I'd object to any-- any reference 
29 to defence counsel involvement being a factor. 
30 
31 THE COURT: There's nothing in the documents that say that, 
32 that one of the reasons for the delay was-- delays was defence counsel becoming involved 
33 because they -- your friend's correct. I mean, you'd need statistics to show how many 
34 defence were actually involved in this because we know that Legal Aid, subject to the first 
35 month or something of the pilot project, have not been in attendance, right? They're not 
36 there. 
37 
38 MS. CORABIAN: Correct. 
39 
40 THECOURT: Right. 
41 
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MS. CORABIAN: Absolutely, Your Honour. 
2 
3 THE COURT: So unless you've got -- unless that information 
4 that she's got states that a reason for some of the delays was because of defence counsel 
5 becoming involved, I don't think she can testify to that unless she's got stats on that. 
6 
7 MS. CORABIAN: Again, I-- I think it's more an issue to the-- the 
8 weight that can be given to-- to the evidence. The-- the materials-- and this was something 
9 that was-- that was previously referenced-- do indicate that the abridged bail package was 

10 now being provided to defence counsel which was not previously the case. 
11 
12 THE COURT: ~Well, does she have any statistics as to how --
13 how many-- out of all the bail that has been done at the hearing office since the pilot project 
14 --or let's say since the-- not the pilot project so much, but since the new-- whenever the 
15 final -- I mean, whenever you stopped calling it a project, right? You did it province-wide. 
16 Can you-- do you have any statistics which show how many of those bail hearings defence 
17 counsel have been involved in? Has there been any tracking for that-- of that information? 
18 
19 A vVe do track that information, but I don't have that on hand. 
20 
21 THE COURT: 
22 

Q MS. CORABIAN: 
24 Implementation Committee? 

Okay. Then let's just move on. 

What IS the Hearing Office Provincial 

25 A The Hearing Office Provincial Implementation Committee, or HPIC, as we call it, is 
26 the steering committee that -- of stakeholders that over -- that was overseeing the 
27 implementation of Crown bail. 
28 
29 Q And when was it instated initially? 
30 A I'm not sure of the date that they came together, but they were in place as a committee 
31 prior to when we started working on --when we started the pilot project, even before 
32 the analysis section group came together. 
33 
34 Q And you noted that it is comprised of a number of-- of stakeholders. Can you tell us 
35 who those stakeholders are? 
36 A Yeah. vVe have members of the judiciary, Assistant Deputy Minister of Crown 
37 Prosecution Services-- they're the-- the chairs, the Deputy Chief Judge McLellan and 
38 Eric Tolppanen, Assistant Deputy Minister-- as well as members of the-- justice--
39 justices of the peace. There's myself as well as representatives from Edmonton Police 
40 Service, Calgary Police Service, the RCMP, also the -- I believe she's the director of 
41 the provincial court --I --I can't remember which region-- Bascm Rage. 



88

64 

1 
2 THECOURT: Sorry, what's her name? 
3 
4 A Basem Hage. 
5 
6 THECOURT: Thank you. 
7 
8 A There's also the assistant chief Crown prosecutor of the Crown bail office, a member of 
9 the PPSC. 

10 
11 THE COURT: Sorry, a member of what? 
12 
13 A Of the PPSC. 
14 
15 THE COURT: The federal Crown. 
16 
17 A The federal Crown. I believe that's it. 
18 
19 Q MS. CORABIAN: Defence counsel and Legal Aid involved? 
20 A Oh, yes. I'm sorry. Legal Aid as well as a member of defence counsel. 
21 
22 Q How often does the committee meet? 
23 A The committee meets every two weeks. 
24 
25 Q And what kind of things are the-- on the committee's agenda? 
26 A The committee discusses -- when Crown bail was being implemented, we were 
27 discussing issues with implementation. Now that Crown bail has been fully 
28 implemented, we continue just to discuss the issues, as well as looking specifically at 
29 the number of matters over -- going over 24 hours. 
30 
31 Q Okay. So in relation to the number of hour-- matters going over 24 hours, can you give 
32 us some more information about what is discussed by the committee and what steps, if 
33 any, were taken to address that issue? 
34 A Every-- every week I run the 24-hour stats, and every two weeks I provide them to the 
35 committee prior to the meeting, and we discuss the stats. I do a weekly breakdown, so 
36 we look at the stats for the vveek and discuss why the numbers either went up from the 
37 previous week or went down. The ACCP of the Crown bail oHice and hearing otTice 
38 generally, as well as the law enforcement agencies, generally can provide some context 
39 around the numbers. 
40 
41 So, for example, what's frequently discussed is the staffing shortages on a particular 
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week. So if there was a week when multiple Crown had to call in sick, that usually 
2 contributes to the numbers going up. Same with if there is a shortage of IPs. Law 
3 enforcement agencies can usually speak to whether there's been an increase of people 
4 being brought in, or once there was -- they -- they had done a roundup, and so that --
5 that was discussed. 
6 
7 There's also a committee, the Hearing Office Standing Committee, which reports 
8 through the-- through HPIC. And this committee has been tasked with addressing the 
9 24-hour issue. So --

10 
ll Q And when was that committee initiated? 
12 A I'm not sure when it was initiated. It was-- it's led by the hearing office and the-- the 
13 court administration side. So that committee was tasked with looking at the 24-hour 
14 issue. And so we facilitated a number of workshops to address the issue. At the 
15 workshops, we gathered all the stakeholders to come together to discuss where there 
16 may be delays. vVe examined statistics that had been collected on the 24-hour files, and 
17 we looked at what kinds of things-- what time of day or where in the process there were 
18 delays and came up with strategies to address those issues. 
19 
20 Q vVhen were those workshops? 
21 A There was a workshop in May of 2017, September of 2017. We also held a separate 
22 workshop in June of2017 with just the Crown bail office to examine their processes to 
23 find out areas where we could make it more efficient. 
24 
25 
26 
27 

Q Okay. Before we move on to what you've just noted, the -- the things that were 
identified to make things more efficient --

28 
29 

MS. CORABIAN: 

30 THE COURT: 

31 
32 MS. CORABIAN: 

33 
34 THE COURT: 

35 

Your Honour, may I approach? 

Yes. Oh, yes. 

Thank you. 

Sorry. 

36 Q MS. CORABIAN: Okay. And I'm just going to show you a 
37 document with a graph and a chart. Do you recognize this document? 

38 A Yes. It's the 24-hour stats that I produce for the committee. 

39 
40 Q Okay. And these -- these are the numbers that you previously testified that you 
41 compiled and then brought to the Hearing Office Provincial Implementation Committee 
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to discuss --
2 A Yes. 
3 
4 Q --the issue of over-holding? 
5 
6 MS. CORABIAN: Your Honour, I ask that it be made the next 
7 exhibit in the proceedings. I do have a copy for the court as well. 
8 
9 THECOURT: Thank you. 

10 
11 MS. HATCH: By consent. Thank you. 
12 
13 MS. CORABIAN: And it was previously disclosed to my friend. 
14 
15 THECOURT: ~Well, that would be Exhibit 2? 

16 
17 THE COURT CLERIZ: Yes. 
18 
19 THE COURT: Thank you. 
20 
21 EXHIBIT VD-2- Crown -1-Page Document Marked as Files Over 24 Hours (All LEA) 
22 -Monthly 
23 
24 Q MS. CORABIAN: Ms. Zhang, looking at the-- the document here, 
25 the numbers begin in October of2016. Why is that? 
26 A That's when we first implemented with Edmonton Police Service. 
27 
28 Q Okay. And it is evident from the chart that the numbers increased in May of 2017, 
29 reaching its peak of the most-- most number of matters going over 24 hours. 
30 A M-hm. Yes. 
31 
32 Q When did the committee first note that the detentions were a problem? vVhen was it 
33 clear to the committee that that was an issue? 
34 A EPS started bringing this issue to us in April. They had -- prior to that, they'd been 
35 discussing -- they would raise that they were in code red a lot. 
36 
3 7 Q And what is that? 
38 A Code red is EPS's term for \vhen their detainee management facility downtown is at 
39 capacity and they can't accept any more people in from the divisional stations. 

40 
41 Q And you were told what about code reds? 
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A That the code reds were increasing. 
2 
3 Q Since when? 
4 A Since Crown bail was implemented. 
5 
6 Q Were you given an indication of why that was the case? 
7 A EPS informed us that they-- they believed the-- the Crown were not able to get through 
8 as many files as they could in a shift. 
9 

10 Q So this was brought to your attention by EPS in April of 2017? 
11 A Yeah. 
12 
13 Q Okay. You indicated that there were two workshops in May and September of 2017 
14 with the full host of stakeholders, with a prior workshop in June of 2017 with just the 
15 Crowns, that came up with a number of recommendations for dealing with this issue. 
16 A M-hm. 
17 
18 Q Can you tell us what those recommendations were and if any of the recommendations 
19 were implemented? 
20 A In the first workshop, we looked at the administrative process and discovered that there 
21 was a bottleneck at the admin assistant who was managing the inbox for the files 
22 because all the files had to come in and the admin assistant had to then send the files on 
23 to admin assistants who were designated for a particular law enforcement agency or a 
24 quadrant of the province. So then we created filters on the inbox to filter those files 
25 directly to a separate folder so that the designated admin assistants could access the files 
26 without having to wait to receive the files from the-- the admin assistant managing the 
27 inbox. 
28 
29 Another issue that came up was the-- the transfer of files between admin assistants and 
30 Crown, and Crown on one shift to Crown on another shift. The files were just being 
3 1 emailed through to the different parties, but we then created a link on the hearing list to 
32 access the file that was directly in the folder so that Crown could review files according 
33 to their urgency-- so the time of arrest-- instead of whenever they would receive the 
34 files via email. I'm -- I'm just going to refer to my notes. 
35 
36 Q Please do. 
3 7 A Our stats also indicated that Thursdays and Fridays were the busiest days for bail 
38 hearings. And so the Crown bail office increased the staffing complement on those 
39 days to be able to handle those files. 
40 
41 Q And when would that have occurred? 
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A I'm not sure the specific date that occurred, but I -- it was after our second workshop 
2 which was in September. 
3 
4 Q Okay. 
5 A Just looking at my notes again, there -- the hearing offtce previously, they were 
6 organized to accept files. The Edmonton hearing office would deal with files from law 
7 enforcement agencies north of Red Deer, and the Calgary hearing office would only do 
8 files Red Deer and south. With the new Crown bail office, because it's centralized and 
9 the Crown who are located in Edmonton and Calgary will deal -- will deal with files 

10 that are from anywhere, the hearing office became more open to files that were in the 
11 northern region being spoken to down in the southern regions. 
12 
13 So in our workshop, we identified that there should be a coordinator working at the 
14 hearing office who would move the files to a JP who had capacity rather than letting 
15 the case load, the work load of one JP grow when they couldn't -- couldn't keep up. So 
16 that coordinator position was piloted for a week in May following the workshop, and 
17 we saw a decline in the number of files over 24 hours. 
18 
19 But due to lack of resources, we couldn't continue with that position, and so instead of 
20 having a coordinator move those files around, the Crown bail office and the staff at the 
21 hearing office tried to communicate with each other to move files to an available JP if 
22 possible. 
23 
24 Given that JPs in another hearing office can speak to a file, can take on a file not in their 
25 designated region, there were times when multiple EPS files would come up for a 
26 hearing or multiple CPS files would come up for a hearing. So we asked that EPS and 
27 CPS be able to stand up a second hearing room so that multiple accused could speak to 
28 their files.. And short -- so after that recommendation came from the -- the second 
29 workshop in September, EPS and CPS have been standing up a second bail hearing 
30 room on the busy days. 
31 
32 THE COURT: I'm sorry. I'm -- I'm missing -- I can't really 
33 understand what you're saying. Second bail hearing room what -- where? 

34 
35 A At EPS. 
36 
37 THE COURT: Oh, in Edmonton? 

38 
39 A Yeah, at EPS or CPS. 
40 
41 THE COURT: So that the accused person can be in a room and 
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talk to the hearing office --
2 
3 A Yes. 
4 
5 THECOURT: --right? 
6 
7 A Yeah. 
8 
9 THE COURT: Okay. All right. Can -- these statistics that you 

10 provided to -- to me are the numbers with regard to over 24 hours. Are there any statistics 
11 in terms of the numbers generally in these months of how many bail hearings are -- are 
12 heard? Like this is for the entire province, correct? 
13 
14 A Yes. 
15 
16 THE COURT: And are they broken down in terms of region, 
17 Calgary/Edmonton? 
18 
19 A No. This is just for the entire province. 
20 
21 THECOURT: Okay. 
22 
23 A vVe do track in other statistics for the regions, but this is just a summary. 
24 
25 THE COURT: No, I understand that, but is there any tracking of 
26 the differences perhaps-- or in Edmonton and Calgary? Those are the two hearing offices, 
27 right? 
28 
29 A Yeah. 
30 

31 THE COURT: Edmonton and Calgary, for the whole province. 
32 Edmonton and Calgary, in tenns of the numbers of over 24s in each of those regions. 
33 
34 A We know that Edmonton police and RCMP north files account for the most number of 
35 files going over 24 hours. So the Edmonton hearing office has more files going over 
36 24 hours. 
37 
38 THE COURT: Okay. And--
39 

Q MS. CORABIAN: And what does that look like in terms of the 40 
41 proportion of files total -- in -- in total? 
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A I-- I don't know that number off the top of my head. 
2 
3 MS. HATCH: That's the document that I was trying to tender at 
4 the start, so I think I can help this witness with some of her own stats that --
5 
6 THECOURT: Right. Okay. 
7 
8 MS.HATCH: -- she's provided to some other people. 
9 

10 THE COURT: All right. Okay. And, sony, the other-- the other 
11 issue is you talked about the issues in terms of the demand on Crown. Do you track the 
12 number of hearings that individual JPs do? Is there any tracking on that as to whether or 
13 not there's bottlenecks at the -- at the JP level or not? 
14 
15 A We don't track for individual JPs --
16 
17 THE COURT: Okay. 
18 
19 A --but we can track the-- the quadrant that they're assigned to, so whether it's EPS, CPS, 
20 Telebel (phonetic) North orTelebel South. 
21 
22 THE COURT: Okay. Thank you. Sony for interrupting. 
23 
24 MS. CORABIAN: No. Thank you, Your Honour. 
25 
26 Q MS. CORABIAN: Has there been any further education provided to 
27 the Crown since the process started? 
28 A The -- the messaging was sent out from the assistant chief Crown to the Crown bail 
29 office about how to prioritize files. So priorit -- prioritizing files based on how close 
30 they are to reaching the 24-hour mark or if they are over the 24-hour mark, as well as 
31 prioritizing serious and violent offences, and if it's a youth matter. 
32 
33 Q That message was sent by the assistant chief of the-- the bail (INDISCERNIBLE)? 
34 A Yes. 
35 
36 Q Were there any procedural or technological changes that were made? 
37 A So I mentioned the-- the direct links and the filters, and the folder. There were a lot of 
38 modifications made to the hearing list to help the Crowns better manage their case load, 
39 as well as making it easier for JPs to see which files are on their docket, and seeing 
40 infom1ation about those files like whether it's coming up on 24 hours. So that helps 
41 them prioritize which files are spoken to first. We also made techno logical changes 
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such as an indicator for if a matter is being spoken to, and then that way if files need to 
2 be moved to another JP they won't try to move a file that's currently being spoken to. 
3 
4 Q Have there been any prior-- priority given to serious and violent offences? 
5 A Yes. Yeah. Those are considered to be a priority for the Crowns to review, and indicate 
6 --actually law enforcement agencies were asked to indicate on the email that they-- for 
7 the bail package that they send into the Crown that a matter is a serious and violent 
8 offence, and so that file can be reviewed early on by the Crown. 
9 

10 Q And this is also one of the recommendations that was implemented? 
11 A Yes. It was one of the recommendations that was implemented. 
12 
13 Q What impact -- were there -- were there any other changes implemented during this 
14 period of time? 
15 A We -- we made a lot of minor changes, and I think all of the minor changes added up 
16 and had accumulative effect on making the process more efficient. 
17 
18 Q And why do you say that? 
19 A We -- we have been seeing a decrease in the over 24-hour numbers. As well as, as 
20 people become more familiar with the process and we work up the case, the numbers 
21 have been decreasing. 
22 
23 Q How much have the numbers decreased by? 
24 A So at the peak, the numbers were -- I'll just refer to this document. In May they were 
25 at approximately 913. In December they decreased to 450, and just recently I ran the 
26 numbers for February and they were at 286. 
27 
28 MS. HATCH: 
29 February-- have you disclosed them? 
30 
31 MS. CORABIAN: 
32 document that you have--
33 
34 MS. HATCH: 
35 
36 MS. CORABIAN: 
37 
38 MS. HATCH: 
39 
40 MS. CORABIAN: 
41 

Sorry, I don't know if that's been disclosed. 

I thought (INDISCERNIBLE) -- is that not the 

Yeah--

--(INDISCERNIBLE) remember--

-- I didn't get that from the Crown though, so --

Oh, no. I had no idea but --
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MS. HATCH: 
2 
3 MS. CORABIAN: 
4 
5 MS.HATCH: 
6 
7 MS. CORABIAN: 
8 
9 MS.HATCH: 

10 
11 MS.CORABIAN: 
12 
13 THE COURT: 
14 
15 MS. HATCH: 
16 the Crown. 
17 
18 THECOURT: 
19 
20 MS. CORABIAN: 
21 
22 THE COURT: 
23 
24 MS. HATCH: 
25 January, plan 61. 
26 
27 MS. CORABIAN: 

33 
34 
35 
36 
37 
38 

Q 
A 

Q 
A 

Q 
A 

MS. CORABIAN: 
They were--

-- you indicated --
-- they were 286. 

Two eight-six? 
Yeah. 

72 

-- right. 

-- you read that document, and you --

Yeah. 

-- were going to put it to her in any event, so --

Yeah. 

Okay. 

January? Do you have January? 

Yes. That-- that's the part that was disclosed by 

Okay. So January is. 

No, we don't-- we don't-- I don't have January. 

Oh, you don't have January? 

Yeah, you -- you -- it's on Exhibit 2, 2018 

(INDISCERNIBLE) a copy then my friend-- so, 

39 Q Thank you. Do you have any future plans to continue to address this issue? 
40 A Yeah. We're-- we are constantly working on addressing this issue, and there's actually 
41 another stakeholder workshop scheduled for next week, March 14th and 15th, -vvith all 
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the stakeholders that participate on the committees to further look at the 24-hour issue. 
2 
3 MS. CORABIAN: Thank you very much, Ms. Zhang. Those are my 
4 questions. Ms. Hatch will have some questions for you. 
5 
6 THECOURT: Ms. Hatch? 
7 
8 MS.HATCH: Thank you. 
9 

10 Ms. Hatch Cross-examines the \Vitness (Voir Dire) 
11 
12 Q So I understand that the statistics that are provided to the bail newsletter come from the 
13 Crown bail project team. Is that right? 
14 A I'm not sure -- are you referring to these statistics right here? 
15 
16 Q I'm referring to all of the statistics that you're providing, and what is in the Crown bail 
17 project newsletter. 
18 A I do pro-- provide some statistics in the newsletter. I don't believe I have provided any 
19 on the 24 hour. 
20 
21 Q You would agree -- you know Kerri McPhee? 
22 A Yeah. 
23 
24 Q Okay. What is her title, or --
25 A She is the manager of the hearing offices. 
26 
27 Q In Alberta? 
28 A Yes--
29 
30 Q Okay. 
31 A --both hearing offices. 
32 
33 Q ·would you agree with her that the statistics for the newsletter come from the Crown 
34 bail project team? 
35 A Yes. I provide those. 
36 
3 7 Q Okay. Thanks. And you agree that there has very much with Crown bail been a focus 
38 on considering section 524 revocations? 
39 A That was one of the recommendations in the Irving report, and so that was one of the-
40 - the -- it was one of the things that the Crown bail office was asked to do more of. 
41 
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1 Q That's my point. There's been a focus on that. Right? 
2 A Yes. 
3 
4 Q Okay. That's been implemented? 
5 A Yes. 
6 
7 Q Okay. And those, of course, take time. Right? 
8 A Yes. 
9 

10 Q The-- it has been identified that some changes in technology would lead to more officer 
11 releases. Is that right? Release by peace officer or officer in charge. 
12 A I believe what you're referring to is -- EPS currently doesn't have a way in their IT 
13 system to do a certain type of officer in charge release? 
14 
15 Q Yes. You're aware of that? 
16 A Yes. 
17 
18 Q Okay. And that is a main reason for a lot more releases by peace officer/officer in 
19 charge in Calgary versus in Edmonton. Right? 
20 A I'm-- I'm not sure about that. I don't know how many they do in Calgary. 
21 
22 Q Okay. 
23 
24 THE COURT: Sorry. Before you go on --

25 
26 MS. HATCH: Yeah. 
27 
28 THE COURT: -- you're saying-- you said that EPS doesn't have 
29 --doesn't have what --what kind of technology? Let's put it that way. 
30 
31 A I -- I don't really understand how their systems work so I can't speak specifically to it 
32 but they have raised at the meetings that they are putting a request onto their IT 
33 committees agenda to make a change in their system that will allow them do a certain 
34 type of release that they're currently not able to do at their downtown location. 
35 
36 
37 
38 

Q MS. HATCH: In Edmonton? 
A In Edmonton. 

39 Q Okay. As a result oflacking that technology we have many more people in Edmonton 
40 who can't be released by a police oHicer, and have to go before a JP. Right? 
41 A I don't know --
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2 Q 'Well--

3 A -- if that's true, 
4 

5 Q -- that's been discussed at your meetings, right, this lack of technology that leads to 
6 fewer officer releases in Edmonton versus Calgary. Right? 
7 A Yes. 
8 
9 Q Okay. And in fact this is why we see that in terms of releases over 24 hours, or people 

10 not being taken before a JP for 24 hours or more, in the last 30 days before Febmary 
11 20th of this year that was 13 percent of releases in Edmonton versus 4 percent of 
12 releases by the Calgary Police Service. Right? 
13 A 1-- I'm not sure about those numbers. 
14 
15 Q Okay. 
16 A I don't know. 
17 
18 Q So I have an email from you from February 20th of this year sent to a number of people 
19 where you say, "Good morning. Attached are the latest 24-hour stats." And I'm going 
20 to show that to you, if I might approach? 
21 A Sure. Yeah. 
22 

23 Q I'm just going to ask you to take a look at that. 
24 A Okay. 
25 
26 Q Okay. 
27 A Yeah. 
28 
29 Q So those statistics were provided by you. Correct? 
30 A Yeah. 
31 
32 Q Okay. 
33 A That's correct. 
34 
35 Q And what we see here is we see that on February 20th of this year you said that for 
36 detentions over 24 hours as a percentage of total detentions for EPS it's 13 percent, and 
3 7 for CPS it's 4 percent. Is that right? 
38 A Yes, that's correct. 
39 
40 Q Okay. And then -- and so we see also that you're saying that for law enforcement 
41 agencies in Alberta in the last 30 clays as of February 20th of this year over 24 hours, 
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1 432 detentions were over 24 hours in total out of 3, 971 detentions. Is that right? 
2 A Yes. 
3 
4 Q So for January to Febmary, that 30-day period, 11 percent of all the detentions in the 
5 province exceeded the 24-hour mark. Right? 
6 A Based on the stats that we got from our hearing list. 
7 
8 Q Which you have no reason to doubt. Correct? 
9 A We -- we recently learned that sometimes when -- so the hearing list is used by the 

1 0 admin staff and the Crown to track the files. So when a file comes in, it -- the arrest 
11 time is noted onto the hearing list, and then when the package is received that -- the 
12 time that the package was-- is received, that's also noted on the hearing list. And then 

13 when a bail hearing occurs, that time is noted onto the hearing list. 

14 
15 And so when I extract the 24-hour numbers, I take the -- the bail hearing time and I 
16 subtract the arrest time, and I get the amount of time that the accused has been in 
17 custody. But we recently learned that the admin staff will change the time if a matter 

18 is stood down and then it's spoken to again. They'll change the time of the hearing to 
19 the second time, although the accused has technically been brought before a justice of 
20 the peace but at an earlier time. 

21 
22 Q That's very, very few files where that happens. Right? 
23 A I understand that it -- it is not very common but it happens --

24 
25 Q Sure. 
26 A -- it happens. 

27 
28 Q Okay. So basically we're at 11 percent, maybe down to say 10 percent. Correct? 
29 A I -- I would say that's approximately because I think that there are also data entry enors 

30 that we have to account for. 

31 
32 Q Okay. But you haven't disclosed any of those statistics, right? 

33 
34 THE COURT: Which could go both ways though, right --

35 
36 A Right. 

37 
38 THE COURT: --it could increase the numbers, as well. 

39 
40 A Right. 

41 
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THE COURT: Right. 
2 
3 Q MS. HATCH: Okay. So we're talking around 11 percent, 
4 maybe 10 percent, maybe 12 percent of detentions are over 24 hours in the period of 
5 January 20th to February 20th this year. Right? 
6 A Yes. 
7 
8 MS.HATCH: And I -- I can certainly --
9 

10 THECOURT: You can--
11 
12 MS. HATCH: -- I can certainly mark this as an exhibit, the 
13 document that I --
14 
15 MS. CORABIAN: Yes. 
16 
17 MS. HATCH: Okay. 
18 
19 
20 
21 
22 

THE COURT: So Exhibit 3. Are there any statistics that are 

24 
25 
26 
27 
28 

available that show that once a hearing is-- is held, how long it takes before the individual 
is released, or not? 

EXHIBIT VD-3 - Defence- Email from Ian Savage to Deborah Hatch, Dated February 
20,2018 

A No. We don't track that because once the bail-- bail hearing is heard we stop tracking 
the--

29 THE COURT: Okay. 
30 
31 A --the time so the police may have that. 
32 

33 Q MS. HATCH: So as per information at the H-pick (phonetic) 
34 meetings that are held at least monthly, certain changes to technology would lead to 
35 more ability to do release by police officers. Right? 
36 A Yes. 
37 
38 Q And not having to bring a guy before a JP. Right? 
39 A Yes. 
40 
41 Q That's been identified like months and months ago. Right? 



102

78 

A Yes. 
2 
3 Q Possibly like 9 to 12 months ago? 
4 A I don't think it was that long ago that it first was raised. 
5 
6 Q Okay. 'When approximately? Six months? 
7 A I-- I can't-- I can't properly estimate without referring to notes. 
8 
9 Q Okay. And you understand from those meetings that that technology is not being 

10 funded at this time. Right? 
11 A I believe it's on EPS's list of priorities. 
12 
13 Q It's on a wish list. Right? 
14 A It's-- I think it's -- I-- I can't -- I can't speak for EPS. 
15 
16 Q No, but you go to these meetings you're telling us about --
17 A Yeah--
18 
19 Q -- right? Okay. 
20 A --but I don't know if it's a wish list. 
21 
22 Q Okay. You have no information that it's being funded, or there's going to be a change 
23 made there. Right? 
24 A It-- all I know is that it's been put onto their IT list of priorities. 
25 
26 Q No date has been given for any change to be made. Right? 
27 A Not that I'm aware of. 
28 
29 Q And at these H-pick meetings there have been many, many requests by defence counsel 
30 for extended hours for JP hearings. Right? 
31 A I don't recall any requests being made. 
32 
33 Q You don't recall the defence ever saying that these hearings should be 24 hours like they 
34 used to be? 
35 A No. 
36 
37 Q At these meetings, do you know that there have been many requests for duty counsel to 
38 be put into the system? 
39 A Yes. 
40 
41 Q Okay. For-- sorry, and when I say "the system" I mean the JP bail hearings. Right? 
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A Yes. 
2 
3 Q Okay. And those requests have been made since day one. Right? 

A Yes. 4 
5 
6 
7 
8 

Q Okay. And there's been no provision for that, as far as you're aware. 
A No. 

9 Q "No" meaning there has been no provision? 
10 A No. There has -- yeah, you're right. 
11 
12 Q Okay. And so you say the authorities have been well aware, that is the-- the Crown 
13 and the police, have been well aware since the start of this bail project-- within a month 
14 or two at the start of it that there have been many, many over 24-hour holds per month. 
15 A Yes. Everybody is aware that there have been-- that there are over 24-hour files. 
16 
17 Q Okay. And in fact that is a standing item on the H-pick agenda, is the over 24-hour 
18 holds. Right? 
19 A Yes. 
20 
21 
22 

24 

Q And everyone at those meetings is well aware that many of these over 24-hour holds 
are 30/36/40 hours. Right? 

A Yes. 

25 Q And every two weeks you compile statistics, and you distribute those statistics on the 
26 over 24-hour holds widely. Right? 
27 A Through the committee. 
28 
29 Q Okay. And then you're aware that those get disseminated publically. Right? 
30 A I ... 
31 
32 Q Like you know this bail newsletter gets sent out to lots of people. Right? 
33 A Yes. But I don't provide these statistics in the newsletter. 
34 
35 Q But my question was: You're aware that the newsletter gets disseminated widely. 
36 Right? 
37 A Yes. 
38 
39 Q Judges, defence lawyers, even non-defence lawyers, prosecutors, police officers--
40 A Yeah. 
41 
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Q --right? 
2 A Yeah. 
3 
4 Q And some of the things that you identified as contributing to over 24-hour holds are 
5 resource issues. Right? 
6 A Yes. 
7 
8 Q Okay. So insufficient number of JPs to fully staff the shifts? 
9 A Yeah. 

10 
11 Q That's a problem. Right? 
12 A Yes, that's a problem. 
13 
14 Q And that leads to hundreds of people a month in the province being held over 24 hours. 
15 A It contributes to it. 
16 
17 Q Yes. As does a lack of funding of certain techno logy? 
18 A Yes. 
19 
20 Q Okay. And as does the fact that bail is considered to be not top priority for JPs. Right? 
21 A Under their classification system, bail is considered to be a priority 2 --
22 

24 
25 
26 
27 
28 
29 
30 
31 
32 
")") 

.).) 

34 
35 
36 
37 
38 
39 
40 
41 

Q Right. 
A -- so other matters do get priority. 

Q Right. So the other matters that get priority include warrants and ITOs? 
A Emergency protection orders and child apprehension orders are two of the ones that I'm 

·aware of. 

Q Okay. But this is coming from a document that-- that you've provided. Search wan·ants 
and ITOs, too. Right? 

A I'm not sure if those are priority 1 s or if they're priority 3 s but they are some -- they do 
sometimes take priority -- they do sometimes get addressed before bail. If an EPS 
member-- we were told if an EPS member shows up at the hearing otlice, in an attempt 
to try to clear their foyer they will address the-- the matter that the EPS is there for. 

Q Right. So in other words those things I just identified are considered priority 1, search 
warrants and ITOs, whereas bail is considered priority 2. Right? 

A I-- l can't remember exactly if search warrants are considered to be priority l. 

MS. HATCH: Okay. Is that something my friend would admit? 
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2 MS. CORABIAN: No. In -- in fact, I'm -- I'm not sure that's the 
3 
4 
5 
6 

case. I know that it's something that is --that is also handled by-- I can certainly make 
some-- some inquiries overnight, and I'd be happy to consent--

THE COURT: That's fine. 
7 
8 MS. CORABIAN: -- if that is --
9 

10 THE COURT: Why don't --why don't you do --
11 
12 MS. CORABIAN: --if that is in fact the case but I-- I can't say that 
13 that is, and Ms. Zhang has already indicated that she's-- she's not aware that-- that it is the 
14 case. 
15 
16 THE COURT: Okay. ~Why don't -- why don't you do that? I --
17 
18 MS. CORABIAN: I will, Your Honour. 
19 
20 
21 
22 
23 

THE COURT: Ms. Hatch, I didn't understand the question-- or 
your-- your answer, "IfEPS shows up to clear their foyer." What's-- I mean, I know what 
a foyer is. It's sort of the entrance. But what does that mean--

24 MS. HATCH: Yeah--
25 
26 THECOURT: -- in -- in this language? 
27 
28 Q MS. HATCH: Could you clarify that? 
29 A So EPS will attend in person at the Edmonton Hearing Office, and they have a room 
30 where the officers will wait for a JP to be available. And sometimes in order to get to 
31 --just get them out they will bring -- the clerks will bring a search warrant to a JP to 
32 deal with be --in between files -- between bail files. 

33 
34 Q Those police officers, obviously they're not detained. Right? 
35 A No. 
36 
3 7 Q Okay. But they're seen as a priority sometimes over a JP hearing -- a bail hearing. 
38 Right? 

39 A Sometimes. 

40 
41 Q Okay. So another thing that the hearing offices do now is that they still conduct matters 
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1 such as search warrants and emergency protection order hearings, they hear those 24 
2 hours a clay. Right? 
3 A I'm aware of them doing EPOs 24 hours a day. I don't know about search warrants. 
4 
5 Q Okay. vVell, your notes indicate: (as read) 

6 
7 
8 
9 

When Crown bail commenced, the hearing offices closed for bail 
hearings from midnight to 8 AM but still conducts other matters, 
such as search warrants and EPOs, 24 hours a day. 

10 
11 A Okay. Well, in that case then they do. 
12 
13 Q Do they? I-- that's your note but that's not--
14 A Yeah, that-- that's something that I-- I (INDISCERNIBLE) from something the hearing 
15 office-- office provided, so if-- if that's what I wrote then that's what it is. I just didn't 

16 remember. 

17 
18 Q Okay. All right. That's where I was getting the priority 1, that they hear warrants and 

19 EPOs 24 hours a day but bail hearings only 16 hours. Right? 
20 A Yes. 

21 
22 Q Okay. And it's been identified for over a year now that EPS accounts for significantly 
23 more of the over 24-hour holds than Calgary. Right? 
24 A Yes, but they also have more files. 

25 
26 Q And in -- and I'm not talking about the pilot project period but since the Crown bail 
27 project was initiated, I think you mentioned 24 prosecutors and 18 support sta±I were 
28 hired. Right? 

29 A Yes. 
30 
31 Q Zero defence counsel were hired. Right? Like Legal Aid duty counsel to help the 
32 accused at JP hearings. 
33 A Right. Legal Aid duty counsel only participated for two months. 

34 
35 Q And that ended then when? 

36 A December 23rd, 2016. 

37 
38 THE COURT: They didn't receive funding though. 

39 
40 A They did not receive funding. 

41 
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THE COURT: Right, whereas the Crown's office received 
2 funding to pay for-- or to supply 24 -- or, sorry, how many-- how many--

4 MS.HATCH: Twenty-four--
5 
6 MS. CORABIAN: Twenty-four. 

7 
8 MS.HATCH: --Crowns. 

9 
10 THECOURT: -- 24 Crowns and support staff. Is that -- is that 

11 conect? 
12 
13 A Yes. 
14 
15 THE COURT: That was separate funding that didn't come out of 
16 the regular Crown prosecution budget. There was separate funding --

17 
18 A I--
19 
20 THE COURT: -- to implement this. 
21 
22 A I-- I can't speak to if-- if we were given additional funding. I didn't do the--

23 
24 THE COURT: Okay. 

25 
26 A -- finances on it. I don't know if it was just spent out of our budget. 

27 
28 THECOURT: Okay. 

29 
30 Q MS. HATCH: Are you one of-- like is your position, strategic 

31 and business services branch, is that within the 18 support staff or is that additional? 
32 A That's additional. 
,.,_., 
.).) 

34 Q So how many additional staff beyond that 18 support staff were funded to deal with this 
35 bail project? 
36 A vVell, we were-- were just staff-- regular staff who were doing this in addition to our 

3 7 other responsibilities. So it's-- the Crown bail project was just a project-- one of other 
38 -- one of many projects that I was working on but there was a team of, I think, five 

39 people in our-- in the strategic and business services branch, and-- but we also worked 

40 with people-- staff at the hearing office. Keni McPhee is one of them. 

41 
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1 Q The -- the issue of resourcing is a big one in terms of these excessive holding periods. 
2 Right? 
3 A Yes. 
4 
5 Q And although the numbers have declined somewhat we're looking at, in I anuary, 561 
6 people that were held for over 24 hours in Alberta. Right? 
7 A Yes. 
8 
9 Q And a part of the delay is because you -- you mentioned that the Crown now accesses 

10 certain data bases? 
11 A It contributes to the fact that it takes longer to review a file. So the police previously 
12 were just accessing-- they were just able to look at the bail package that they have in 
13 front of them whereas the Crown have access to information about outstanding files, 
14 and other matters. So because the Crown is accessing those data bases and getting more 
15 information from the assigned Crown, it -- it takes longer. 
16 
17 Q And the Edmonton Police Service is-- is well aware that it accounts for the bulk of the 
18 over 24-hour holds in the province? 
19 A Yes, they're aware. 
20 
21 Q And they have been aware for at least a year now? 
22 A Yes. 
23 
24 Q I take it the conditions of cells where people are detained throughout the province 
25 waiting for bail hearings is not -- is not a topic at these meetings, is it? 
26 A The conditions of the cells? 
27 

· 28 Q Yes. 
29 A No. 
30 
31 Q And one of the things that you were tasked to-- to look at is how the EPS could increase 
32 the use of bail revocations under section 524 with Crown bail. Right? 
33 A Well, the -- the Crown would be doing the revocation. 
34 
35 Q Okay. But that was a focus under Crown bail. 
36 A Yes. 
37 
38 Q And it has been raised at these meetings that if individuals in custody had a voice to 
39 arrange release plans, or to advocate for them getting into a quicker hearing, that that 
40 might help people being released earlier? 
41 A Yes. That's one of the arguments for duty counsel. 
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2 MS. HATCH: Those are all of my questions. Thank you very 
3 much. 
4 
5 MS. CORABIAN: Just a couple things ansmg, Your Honour. 
6 Madam clerk, could I see Exhibit S-3 (sic), please? 
7 
8 Ms. Corabian Re-examines the \Vitness (Voir Dire) 
9 

10 Q Ms. Zhang, Ms. Hatch asked you a number of questions in relation to I guess the most 
11 recent statistics of over 24 hours from between the period of-- I guess it would have 
12 been the last 30 days as of February 20th, according to your email. Again 13 percent 
13 in Edmonton; 4 percent in Calgary. These questions were asked in the context of the 
14 technology that EPS is seeking in order to be able to do officer in charge releases. 
15 
16 Do you have any statistics that would tell you how much the numbers would-- have 
17 changed if EPS had the same abilities as the-- as CPS does? 
18 A No, I-- I don't have any stats on that. 
19 
20 Q So you're not able to tell if the-- if the unavailable technology or unfunded technology, 
21 or what impact that would have on the total number of over holds when compared to 
22 the other factors that you've already outlined? 
23 A My--
24 
25 Q The decreased number of hours, et cetera. 
26 A My understanding is that they have this technology at the divisional stations but they 
27 don't at the IMAC unit, or det --detainee management unit downtown. And EPS has 
28 expressed that they are doing more releases on their own rath -- in order to avoid --
29 they're doing -- they're doing more releases instead of bringing accuseds before a JP. 
30 So they-- and they have said that some of the releases that they are doing they believe 
31 to be inappropriate and that an accused should probably be brought before a JP, but 
32 because of their concern of the -- about the 'code red' situation, they have been doing 
33 more releases. 
34 
35 Q Okay. So there's actually been more releases because of this. 
36 A Yes. 
37 
38 Q My friend asked you about the staffing situation for justices of the peace. Do you have 
39 any information about how that has changed at all since the bail project was initiated? 
40 A What we heard was that there was a JP shortage when we started Crown bail. 
41 
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Q Okay. 
2 A They had hired-- I can't remember how many JPs, and recently in-- in January actually 
3 the-- they had a JP leave, or resign. 
4 
5 Q Okay. So there is one position that is now vacant as of January? 
6 A One -- yes, at the -- but there's also a group -- they're awaiting appointment of a few 
7 more JPs for the Calgary Hearing Office, so they haven't staffed up to their -- their 
8 numbers. 
9 

10 Q Okay. And how -- how far away from full numbers are they? 
11 A I -- I'm not sure. 
12 
13 Q That's fair. And lastly, Ms. Zhang, there was -- there were a number of questions in 
14 relation to justices of the peace dealings with -- dealing with matters such as warrants, 
15 ITOs, and EPOs. Do you have statistics in relation to what-- what impact that has on 
16 the bail hearings in general, and therefore the delay in general? 
17 A We don't keep the statistics because we don't know about the priority ls. 

18 
19 Q Okay. 
20 A The hearing office keeps them. 
21 
22 Q And this was unclear in the-- the back and forth between you and Ms. Hatch. You said 
23 both that warrants and ITOs that are brought in by police oHicers that are waiting in the 
24 foyer-- it's hard to say-- they're dealt with you indicated both in between bail files and 
25 also sometimes dealt with before a bail hearing. Can you clarify what your knowledge 
26 is about-- about what priority those specific matters are given, or do you know? 
27 A Usually if the JPs are at full complement they will designate one JP to --to address the 
28 priority 1 s and -- and the -- the priority 3s, but if they do not have enough staff for a 
29 particular shift then JPs will have to deal with priority 1 s and priority 3s in between 
30 files. So if they are waiting for a bail file to be ready, if they don't currently have any 
31 work to do they may work on the lower priority 1 s. But when a priority 1 comes in, 
32 then they -- what I understand is they will complete the bail file they're currently 
33 working on, and then address the priority 1. And so the bail -- the other bail files have 
34 to wait. 
35 
36 MS. CORABIAN: Thank you very much. 

37 
38 MS. HATCH: Nothing arising. 

39 
40 THE COURT: Counsel, do you have a copy of the Nancy Irving 

41 report? 
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1 
2 MS. CORABIAN: I don't, Your Honour, but I can provide one to the 
3 clerk. 
4 
5 THECOURT: Okay. If you can get that to me. 
6 
7 MS. CORABIAN: Certainly. 
8 
9 The Court Questions the \Vitness (Voir Dire) 

10 
11 Q I just have a couple of questions. Ms. Hatch asked you about the-- whether or not the 
12 conditions of the cells have come up during these stakeholder meeting, and my question 
13 further to that is whether or not the issue of increasing the number of cells, because 
14 they're talk-- the EPS talks about 'code red' on a regular basis it sounds like, increasing 
15 the number of cells that are available in-- at their-- at their main office? 
16 A They do talk about that. They are building a new downtown -- a new facility, and at 
17 their new facility there will be more cells. 
18 
19 Q You mean they're building a new police station? 
20 A Yes. 
21 
22 Q Really? 
23 A Yeah, to replace the one that's just next door. And they expect it to be done, I believe, 
24 by the end of the year. 
25 

26 Q Are there the same number of prosecutors in Calgary as in Edmonton? 
27 A No. There are more prosecutors in Calgary than Edmonton. 
28 
29 Q There are more prosecutors in Calgary than Edmonton but Edmonton does more files? 
30 Is that how we're working? 
31 A Well, the -- the files get shared so --
32 
3 3 Q I -- I know --
34 A -- Calgary prosecutors can do Edmonton files. 
35 
36 Q Right. But in terms of the number of bail hearings, my -- my sense is that there are 
37 more bail hearings being done in Edmonton than in Calgary. Correct me ifl'm wrong 
38 about that, whether they're shared or not. 
39 A They--
40 
41 Q Or the same numbers are being done but more are taking more than 24 hours in 
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Edmonton? 
2 A There are more Edmonton police files being done but Edmonton police files can be 
3 done by Calgary Crown. 
4 
5 Q Right. But are there -- okay, but do -- does --the bail oUice in Calgary and Edmonton, 
6 do they do the -- are the numbers showing that they do the same amount of -- of 
7 hearings? Let's-- we'll talk about hearings. The equivalent. It doesn't-- let's not talk 
8 about the 24 hours. You've already talked about that. But in terms of the actual number 
9 of hearings because you say you have more Crown prosecutors clown in Calgary. 

10 
11 So in terms of the numbers, does the Calgary office have-- do the same as the Edmonton 
12 office? 
13 A The Edmonton Hearing Office does more. 

14 
15 Q So the Edmonton Hearing Office does more, but there are more Crown prosecutors in 
16 the Calgary -- Calgary office. 
17 A I'm sorry. I think there's some confusion. 

18 
19 Q Okay. I think where I'm confused is this, is you're saying -- I think you're saying the 
20 Edmonton Hearing Office does more bail hearings but that Crown prosecutors were --
21 of which there are more in Calgary can do them in Edmonton. Like Calgary prosecutors 
22 don't just do the Calgary --
23 A Right. 
24 
25 Q --hearings, right? 
26 A Right. 
27 
28 . Q They also do hearings in Edmonton. 
29 A Yes. They-- they also speak to the files that go through the Edmonton Hearing Oft1ce. 
30 
31 Q Right. 
32 A And the Edmonton-- and so more files come in for the Edmonton Hearing Office than 
33 the Calgary Hearing Office. But Crowns located in Edmonton and Calgary can speak 
34 to files from anywhere. 

35 
36 Q Okay. But the Edmonton Hearing Office does more-- more hearings. 
37 A Yes. 

38 
39 Q Is that -- is that correct? 

40 A Yes. 

41 
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Q And are there the same number of JPs in Edmonton and in Calgary? 
2 A There should be but there currently is a shortage down in Calgary. 
3 
4 
5 
6 

Q Okay. So normally there'd be the same amount. 
A Yes. 

7 
8 
9 

THE COURT: Okay. Got it. All right. Okay. In terms of to --
thank you very much. That was interesting. 

10 In ten11s of tomorrow, what would you like to do? I'm-- I'm in your hands. I know that 
11 you're going to try to find somebody from the police, so should we meet tomorrow morning 
12 at 9? And I'm just trying to think if I have a 9:00 -- I don't know if I have a 9 -- it should -
13 -maybe 9:30 just in case I have a seized matter at 9. I can't remember. 
14 
15 THE COURT CLERK: Your Honour, I am showing that you have an 
16 MHC (INDISCERNIBLE) from 8:30 to 10 tomorrow. 
17 
18 THE COURT: Right. Until 9:30 actually we're-- we're usually 
19 done. So I've got a mental health court meeting until 9:30 tomorrow, so if-- do you want 
20 to meet tomotTow morning at 9:30? You can let me know then at that point whether or not 
21 the --who you're calling and whether they're available. And then we can sort out timing. 
22 

MS. CORABIAN: Yes, Your Honour. And I'll -- I'll make best 
24 efforts tonight --
25 
26 THECOURT: Okay. 
27 
28 MS. CORABIAN: -- I'm not sure what I'll --
29 
30 THECOURT: Does that-- does that work, Ms. Hatch, then? 
31 
32 MS. HATCH: Yes. Yes, it does. 
33 
34 THE COURT: Okay. So we'll see you both -- see everyone 
35 tomorrow morning at 9:30. 
36 
37 MS. CO~f-\BIAN: Thank you, Your Honour. 
38 
39 THE COURT CLERK: I'm sorry, Your Honour, for these exhibits do you 
40 want me to mark them as voir dire or --
41 
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1 THECOURT: Yes. 
2 
3 MS. CORABIAN: Yes, it is--
4 
5 THE COURT CLERK: Okay. 
6 
7 MS. CORABIAN: -- a voir dire. 
8 
9 THE COURT CLERK: Thank you. 

10 
11 THE COURT: Thank you. 
12 
13 MS. HATCH: Thank you, Your Honour. 
14 
15 
16 
17 PROCEEDINGS ADJOURNED UNTIL 9:30AM, MARCH 7, 2018 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
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Certificate of Record 
2 
3 I, Jenna Lee Rayman (phonetic), certify that the recording is the record made of the 
4 evidence in the proceedings in Provincial Court, held in courtroom 354, at Edmonton, 
5 Albetia, on the 6th day of March, 2018, and that I was court official in charge of the sound-
6 recording machine during the proceedings. 
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Certificate ofTranscript 
2 
3 I, Jodi Follett, certify that 
4 
5 (a) I transcribed the record, which was recorded by a sound-recording machine, to the best 
6 of my skill and ability and the foregoing pages are a complete and accurate transcript of 
7 the contents of the record, and 
8 
8 (b) the Certificate of Record for these proceedings was included orally on the record and 
9 is transcribed in this transcript. 

10 
11 Jodi Follett, Transcriber 
12 Dated: 2018.03.20 
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Proceedings taken in the Provincial Court of Alberta, Law Courts, Edmonton, Alberta 

2 
3 March 8, 2018 
4 
5 The Honourable 
6 Judge Cochard 
7 
8 I. Corabian 
9 D. R. Hatch 

10 P. Alexander 

11 
12 
13 THE COURT CLERK: 
14 

Morning Session 

Provincial Court 
of Alberta 

For the Crown 
For the Accused 
Court Clerk 

Court is in session. 

15 MS. CORABIAN: Your Honour, before we begin with the 
16 continuation of the Crown's evidence on voir dire, my friend and I discussed this this 
17 morning and it will be relevant to some of the issues discussed by the staff sergeant today. 
18 It is acknowledged and this is --this also came up yesterday that Mr. Reilly was, in fact, 
19 absent from his cell and participated in an interview with Detective Parkington (phonetic) 
20 for just over an hour --
21 
22 
23 

THE COURT: Yeah. 

24 
25 
26 
27 
28 

MS. CORABIAN: --and he also had an opportunity to speak with a 
lawyer prior to that, which was roughly 15 minutes. Secondly, it is admitted by consent 
that Detective Parkington would have sought the detection -- detention of Mr. Reilly on 
account of the breaches and the serious nature of the assault. 

29 THE COURT: 
30 
31 
32 

MS. CORABIAN: 

33 THE COURT: 
34 there was 15 minutes on the phone? 
35 
36 MS. CORABIAN: 
37 
38 THE COURT: 
39 
40 MS. HATCH: 
41 

Okay. So--

But that will be --

-- there was an interview of an hour and then 

Yes. 

During that 36-hour period; right? 

That's correct. 
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MS. CORABIAN: Yes. 
2 

3 THECOURT: Okay. 
4 
5 MS.HATCH: And also admitted that that took place about 4 
6 PM on April 4th. 
7 
8 MS. CORABIAN: Yes, correct. 
9 

10 THE COURT: Right. So on which date? 
11 
12 MS. HATCH: April 4th. 
13 
14 MS. CORABIAN: April 4th. 
15 
16 MS. HATCH: The day he was taken into custody. 
17 
18 THECOURT: Oh, the day he was taken in. 
19 
20 MS. HATCH: Yeah. 
21 
22 MS. CORABIAN: Yes. 
23 
24 THE COURT: All right. All right. And it's also acknowledged -
25 - are you saying that the officer in charge could not have released him? Is that what's 
26 acknowledged--
27 
28 MS. CORABIAN: Correct. 
29 
30 THE COURT: -- here, that the --
31 
32 MS. CORABIAN: Would have stopped. 
33 
34 THE COURT: -- under the Code that the officer in charge did 
35 not have the jurisdiction to release him or--

36 
37 MS. CORABIAN: No. 
38 
39 THE COURT: --what? 
40 
41 MS. CORABlAN: It is not -- it's not that he had no jurisdiction to 
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release him, but given the serious nature of the charges and the fact that Mr. Reilly was on 
2 probation at the time, having balanced all of the factors, Detective Parkington was of the 

3 position that bail should be denied and that he should be detained. 
4 
5 THECOURT: 
6 detained and brought before a JP to --
7 
8 MS. CORABIAN: 
9 

10 THE COURT: 
11 
12 MS. CORABIAL~: 

13 
14 THECOURT: 
15 
16 MS. CORABIAN: 

17 
18 THE COURT: 
19 
20 MS. CORABIAN: 
21 
22 THE COURT: 

23 
24 MS. CORABIAN: 
25 
26 THE COURT: 

2 7 been before a -- a justice of the peace? 
28 
29 MS. CORABIAN: 

30 
31 THE COURT: 
32 

33 MS. CORABIAN: 
34 

Well, he should be -- not denied. He should be 

Correct. 

-- deal with it. 

He -- he opposed bail --

He opposed --

-- to be -- to be --

The -- the police office --

Correct. 

-- or the officer in charge opposed bail. 

Correct. 

Right. And then the next step then would have 

Correct. 

Correct? 

Yes. 

35 THE COURT: Is there any information that's going to be 
36 provided to me about the -- and I don't think so but I'm just asking. In terms of the -- the 

3 7 circumstances of that particular day, there was no -- it was, if I recall, he was picked up at 

38 11:00 or thereabouts on the 4th; right? 
39 
40 MS. HATCH: 
41 

Yes. 

klord
Line

klord
Line
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THE COURT: Okay. So the justice of the peace offices worked 
2 until midnight that -- that day; correct? 
3 
4 MS.CORABIAN: Correct. 
5 
6 THECOURT: And then the justice of the peace the following 
7 day would have started at 7? 
8 
9 MS. CORABIAN: I believe it's 8. 

10 
11 MS. HATCH: SAM. 
12 
13 THE COURT: 8 AM. And they were essentially open until 
14 midnight that day and it wasn't-- the hearing wasn't until 11 :00? 11 in the evening? 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

MS. HATCH: 

THE COURT: 

MS. HATCH: 

THE COURT: 

MS. HATCH: 

THE COURT: 

MS. HATCH: 

11 --

39. 

-- 45 or 20 to 11 --

45. Okay. So almost--

Yes. 

-- before the -- the --

Yes. 

30 THE COURT: -- second shift was going to go off. Okay. All 
31 right. So in terms of the JP's office being in operation, whilst-- during this 36 hours, it 
32 would have been 11 until midnight- so 13 hours on the one day- and with regard to the 
33 second day, it would have been 8 AM to, let's say, almost midnight. So about what, 8 to 8, 
34 15 hours the second. So out of the 36 hours, approximate! y 2 8 hours the Jp· s office was in 
35 operation. And does anybody-- can anybody tell me whether or not -- whether or not this 
36 was -- what day of the week this was? 
37 
38 MS. HATCH: It was a Tuesday and a Wednesday. 
39 
40 THECOURT: Okay. Tuesday and Wednesday. 
41 

klord
Line

klord
Line
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MS. HATCH: So April 4th, 2017 was a Tuesday. 
2 
3 THECOURT: Thank you. Okay. That's good. I just wanted to-
4 - to clarify that. 
5 
6 MS. CORABIAN: The Crown calls Staff Sergeant Mark Fay to the 
7 stand. 
8 
9 THE COURT: Mister clerk -- sorry, Peter. I forgot to ask 

10 something. I need a transcript of the last sentencing on Martell. I know you just sent the 
11 file otT Can you just make a note? 
12 
13 THE COURT CLERK: Sure. 
14 
15 THE COURT: Thank you. Sorry. 
16 
17 THE COURT CLERK: Please state your name and spelling for the 
18 record? 
19 
20 STAFF SERGEANT FAY: It's Mark Fay, M-A-R-K, the last name is spelled 
21 F-A-Y. 
22 
23 THE COURT CLERK: Your reg number, please? 
24 
25 STAFF SERGEANT FAY: 1966. 
26 
27 THE COURT CLERK: Your rank, please? 
28 
29 STAFF SERGEANT FAY: Staff sergeant. 
30 
31 MARK FAY, Sworn, Examined by Ms. Corabian (Voir Dire) 
32 
33 THE COURT: Thank you. Go ahead. 
34 
35 Q MS. CORABIAN: Staff Sergeant Fay, you are a member of the 
36 Edmonton Police Service. How long have been so employed? 
37 A For 22 years. 
38 
39 THE COURT: Sorry, did you say 23? 
40 
41 A 22. 
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THE COURT: 22. Thank you. 2 
3 

4 
5 
6 
7 

8 
9 

Q MS. CORABIAN: And what is your current role? 
A I'm the staff sergeant in charge of the detainee management unit and criminal records. 

Q And how long have you been at that-- in that role? 

A Just over two years. 

10 
11 
12 

13 
14 

Q What is the -- the detainee management unit? 
A It's the area responsible for the detention of people under arrest and who are awaiting 

a bail hearing or awaiting transport to a facility, correctional facility. It also involves 
the outlying divisional stations which -- well, the same set of population but may also 
include those (INDISCERNIBLE). 

15 
16 THECOURT: May also? You're going to have to speak up. 
17 Sorry, I'm having trouble hearing you. 

18 
19 A Okay. So the -- the role of the detainee management unit is the care and safe 
20 management of people under arrest who are awaiting bail hearing. In the case of the 

21 police stations in the outlying areas in -- of Edmonton, we also look after that -- those 
22 cells, and those cells may involve the same people who are awaiting bail hearings or--

23 or people that are going to be released from that point. 
24 
25 THE COURT: So these are the cells 111, for instance, other 
26 detachments? 

27 
28 A Yes. 

29 
30 THE COURT: Like the West End detachment? 

31 
A Yes. 

33 
34 THE COURT: Okay. Got it. All right. 

35 
36 Q MS. CORABIAN: Can you explain the process from arrest to a bail 

37 hearing? 

38 A The decision to arrest is made by the investigating officer. Normally, it's a-- a police 

39 constable on the street. From that point, that constable further considers whether the 

40 person should be released or lodged. That is done in consultation with sometimes a 

41 supervisor, but also the watch commander or the staff sergeant in charge of that area, 
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and from-- from that point, the staff sergeant gives his approval as to whether a person 
2 is going to be lodged for a bail hearing or is to be released or whether, in fact, the person 
3 should be charged at all. 
4 
5 Q What happens after -- assuming arrest, what happens after that? 
6 A Then the -- the investigating police member prepares a report and submits it to -- for 
7 approval to an area we call the 24/7 approval centre or sometimes it's referred to as 
8 IMAC. It stands for investigative management approval centre. Essentially, this is an 
9 office which serves as a quality control point. So the investigating member will 

10 electronically submit a report to that office. That-- it's reviewed by constables and the 
11 sergeants in that office and sent back either for revisions or with the -- with the note 
12 that it's been approved. At that point, the IMAC 24/7 approval centre staff there may 
13 recommend additional charges, additional information, drop the-- dropping of charges 
14 or not including certain charges or may-- may even make a recommendation about 
15 whether a person should, in fact, be lodged or released. 
16 
17 Q So what happens after a report is approved by IMAC? 
18 A Then the investigating police officer is or other -- or his delegates can bring the person 
19 who's under arrest down to the central detention management unit at police 
20 headquarters and along with any paper attachments that go along with-- that need to be 
21 compiled with the report. The report is prepared for -- to be sent over to the -- the 
22 Crown's office. So attachments and electronic reports and-- and the orders or-- and 
23 any criminal records are -- it's put together as a file and sent electronically to -- to the 
24 Crown's office. The bail Crown's office. 
25 
26 Q Assuming a decision is made that an individual should be lodged pending a detention 
27 hearing, what is the process with that? 
28 A Then the person is -- well, there's one further step where a Crown -- a bail Crown can . 
29 review the report and at that point either recommend a person be released by the police 
30 or continue for the-- to --to a bail hearing. It's most always at that point continues to 
31 a bail hearing. The Crown does have -- at that point, has that liberty to make that 
32 decision on-- on whether a bail -- or a hearing goes ahead from that point. So once the 
33 file's been sent over to the bail Crown and it's going to continue to-- to a bail, then the 
34 person is held in our cells in the detainee management unit until such time they're called 
35 up for their bail hearing. 
36 
3 7 Q And let's talk about the cells at detainee management unit for a moment. How many 
3 8 cells are there? 
39 A There's 18. 
40 
41 Q Are there different cells for different purposes? 
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A Yes. 
2 

3 Q And can you describe that briefly for us, please? 
4 A There are some cells-- well, according to the Alberta Policing Standards, it's-- they're 
5 all temporary holding cells but some for our purposes are more temporary than others 
6 in that they won't have a toilet or -- in them so they're just what we call a dry cell. 
7 They're usually for very brief periods of time. For example, when -- when people are 
8 going to be going-- being collected to be transported to the Remand Centre. So we have 
9 those types of cells. We have smaller cells which are a toilet and a bench. We have the 

10 same-- the same situation but for larger cells with a toilet and a bench. We have cells 
11 to-- designated for females, youth females, male youth, and adult males, although those 
12 can be used -- reallocated as we -- as we dictate. 
13 
14 Q How often are the cells cleaned? 
15 A They're cleaned every day when-- usually in the morning. 
16 
17 Q Do you have any policy in relation to contaminants such as blood and vomit? 
18 A When there is a -- a contaminated cell we can have a -- a janitor come down. Not on 
19 the night shift but other times come down and clean the cells. So it's not clean-- they're 
20 not cleaned just only in the mornings but also as when needed. Ifthere is a contaminated 
21 cell, contaminated for what-- for-- for-- it can be contaminated for a variety of reasons, 
22 there's signs that this-- that are put up on the cell and also put up on the monitor of the 
23 TV screen to let people know that's a -- to let the staff know that it's a contaminated 
24 cell and then the cell's not used until it's clean. 
25 
26 Q And you said that they could be contaminated for a variety of reasons. What is an 
27 example of some of those reasons? 
28 A It could be excrement, vomit, blood, lice, a person who's been previously-- who had 
29 MSRA who may have been-- which is a highly contagious disease. Those-- those are 
30 the ones that come to mind. 
31 
32 Q And in-- in those cases you would have the janitor attend? 
33 A Yeah. 
34 
35 Q What temperature are DMU cells kept at? 
36 A Room temperature. 
37 
38 Q If an individual complains of being cold, are there ways to address that? 
39 A Yeah. If-- if there -- if-- we have a -- we have -- we collect -- we have a wardrobe, I 
40 suppose you could say, of clothing from the-- that we obtain from the Salvation Army 
41 and we give that clothing to people that are being released who need it, who -- who 
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don't have clothing but need clothing, or it can be used for people that are cold, who 
2 don't have proper clothing when they're-- when they're in the cells, and they can be 
3 given-- there's-- so there's a selection of jackets, pants, limited shoe selection but a 
4 variety of clothing for men and women. 
5 
6 Q Is toilet paper provided for use of the toilets? 
7 A Yes. 
8 
9 Q Noted that there are toilets in the cells. Are there sinks? 

10 A There's toilets in most of the cells. 
11 
12 Q Yes. 
13 A We--
14 
15 Q In -- in the cells where there are toilets. 
16 A Yeah. And the sink -- the toilets are a combined sink/toilet -- sink and toilet apparatus. 
17 
18 Q Is there an ability to drink water while in cells? 
19 A Yeah, from the sink and small disposable cups are provided. 
20 
21 Q Are meals provided? 
22 A Yes. 
23 
24 Q What-- when and what kind of meals? 
25 A Every-- every eight hours and there's a selection-- there's-- it's either a burrito or a 
26 pizza sub sandwich, and then for -- and we also have some granola bars and juice 
27 available for people who may be diabetic or have very strict dietary guidelines for 
28 religious purposes or what have you. 
29 
30 Q Would these have been the policies and conditions that were in effect in April of2017? 
31 A Yes. 
32 
33 Q Were you, in your role as staff sergeant, in charge of DMU at the time? 
34 A Yes. 
35 
36 Q Staff Sergeant Fay, do you know what the average time is with EPS for an individual 
3 7 to go from anest to a bail hearing? 
38 A I brought some statistics with me if I may refer to those that are--
39 
40 MS. HATCH: I wonder if I could --
41 
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MS. CORABIAN: (INDISCERNIBLE) my friend--
2 
3 MS.HATCH: -- have a look? I --
4 
5 THECOURT: Yeah, just--
6 
7 MS. HATCH: -- don't have anything from this officer. And I 
8 should say for the record that I made numerous written requests for all of the data that 
9 relates to this. The position taken by EPS was that these were third party records and that 

10 they would not be disclosed to me so ... 
11 
12 THECOURT: vVell, I guess now we've got them. 

13 
14 MS. HATCH: Right. 
15 
16 THE COURT: We'll see what we have. 
17 
18 MS. HATCH: Could I approach the witness? 

19 
20 THE COURT: Yes, of course. 
21 
22 MS.HATCH: Thank you, Your Honour. I don't knovv if my 

23 friend has seen this? 
24 
25 MS. CORABIAN: I haven't, actually. 

26 
27 THE COURT: Okay. Do you want to have a -- a couple of 
28 minutes because -- to take a look at the -- so that the two --

29 
30 MS. CORABIAN: Please. 
31 
32 THE COURT: -- of you -- that might make more sense and that 

33 way you can do it in order. I'll--
34 
35 MS. HATCH: Sure. 

36 
37 THE COURT: I'lljust be outside then. 

38 
39 (ADJOURNMENT) 

40 
41 THE COURT CLERK: Court is in session. 
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2 THECOURT: Thanks very much. 
3 
4 MS.HATCH: Thanks, Your Honour. 
5 
6 MS. CORABIAN: Your Honour, thank you very much for-- for that 
7 adjournment. vVe --we've been able to-- to streamline the kind of questions that-- that we 
8 can ask. 
9 

10 Q MS. CORABIAN: Sergeant Fay, you're referring to a chart. My 
11 question to you was if you are able to tell us what the average time was between arrest and 
12 bail hearing in April of2017. Total average? 
13 A From arrest to bail. From arrest -- from the arrest time at -- on the street, to the bail 
14 hearing was 14 hours and 11 minutes. Or -- yeah. 14 hours, 11 minutes. 
15 
16 MS. CORABIAN: Your Honour, may I approach? 
17 
18 THE COURT: Yeah. And that's for the entire City of Edmonton 
19 or is this -- like, all of EPS in April? 
20 
21 A This -- this is for the month of April 2017. 
22 
23 THE COURT: Right. 
24 
25 A For all the people that came through for bail hearings at that time. 
26 
27 THE COURT: For bail hearings-- and that includes all of your 
28 --your facilities like vVestEnd and? 
29 
30 A Yeah. vVe operate as an essential system so anybody coming to -- for a bail hearing 
31 comes to police headquarters. 
32 
33 Q MS. CORABIAN: Staff Sergeant Fay, do you have any numbers 
34 with respect to average time that persons were detained in April of 20 17? 
35 A Average--
36 
3 7 Q Between -- yeah. Detained generally. 
38 A Yeah. So from the average time in custody, which is the time from the -- which we 
39 consider from the time they were arrested, say, for example, at the 7-Eleven or 
40 somewhere to the time they have their bail hearing to the time they receive their 
41 documentation either for release or to be sent to go to Remand--
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2 THECOURT: Yeah. 
3 
4 A -- is 16 hours and 14 minutes for April of 20 17. 
5 
6 Q MS. CORABIAN: 
7 persons were detained in 20 16? 8 

A Yes. In 2016--
9 

10 THE COURT: 
11 
12 MS. CORABIAN: 
13 Your Honour. 
14 
15 THE COURT: 
16 
17 MS. CORABIAN: 
18 
19 THECOURT: 
20 
21 MS. CORABIAN: 
22 
23 A So--
24 

Do you have any statistics about how many 

' 1 7, I think; right? 

I -- I -- I'm just going to ask about both years, 

Oh, okay. 

If he -- if he has --

Okay. Oh, both years. Sorry. I'm sorry. 

And these--

25 MS. CORABIAN: These are questions pertinent to some of the 
26 questions the Court had yesterday of Ms. --
27 
28 THE COURT: Okay. 
29 
30 MS. CORABIAN: --Zhang. 
31 
32 A So the number of people that were processed through our central detention management 
33 unit in the police headquarters in 2016, was 16,705. The number of people that went 
34 for bails in 2016, were 15,077. 
35 
36 Q MS. CORABIAN: Do you have any--
37 
38 THECOURT: That's not -- sorry. ls that the entire year of 
39 2016? Sorry. 
40 
41 MS. CORABIAN: Correct, Your Honour. 
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1 
2 THECOURT: And are we talking calendar year or are we 
3 talking the -- the other year, the government year? 
4 
5 A Calendar year. 
6 
7 THECOURT: Okay. So that's January to December, 20 16? 
8 
9 A Yes. 

10 
11 THE COURT: Okay. Just say that again then. There was 16,000 
12 --I'm sony. I'm just a little confused. 16,705 people that were, you said, detained? 
13 
14 A Yes. 
15 
16 THE COURT: 
17 released on a promise to appear? 
18 
19 A Right. 
20 
21 THE COURT: 
22 
23 A Right. 
24 
25 
26 
27 
28 
29 
30 

THE COURT: 

A I should correct --

THE COURT: 

Okay. This doesn't include the people that were 

Or an officer in charge? 

Okay. Thank you. 

Okay. 

31 A -- myself. There-- there may be a few people that were decided to be released from the 
32 detention management unit by way of a promise to appear. 
33 
34 THECOURT: Okay. 
35 
36 A That would be -- would be a small number. The difference between the number of 
3 7 people that came through the detention management unit and that went for bails is --
38 was mostly-- would have mostly been due to form 21s which are direct to Remand. So 
39 they don't require a bail hearing. Some cases, immigration or that way or perhaps 
40 people being processed for warrants outside -- incident to another province or what 
41 have yous. So-- but, yeah. So we processed16,705 but of that number, 15,077 went for 
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bails. 

Q MS. CORABIAN: 
4 2017? 

106 

And -- and do you have any similar numbers for 

5 A In 2017, the total number of people processed through the detention management unit 
6 was 15,462 and the total that proceeded to have a bail hearing were 14,122. 
7 
8 Q What is the code red, Staff Sergeant Fay? 
9 A Code red is-- that's something that's ordinarily just a concern of the police. 'vVhat that 

10 means is that we can have about --we can have-- depending on the breakup of our 
11 people in the detention management unit, we can have approximately 35 detainees in 
12 the detention management unit in the police headquarters. 
13 
14 THECOURT: I'm sorry. Sorry, I missed that. How many? 
15 
16 A 35. 
17 
18 THE COURT: 30 -- thank you. So --
19 
20 A So when --
21 
22 THE COURT: -- 35 in total of your 18 cells; correct? 
23 
24 A Right. 
25 
26 THE COURT: Thank you. 
27 
28 A So when we get to a point where we can't accept any more, that means we have to start 
29 keeping people in the outlying divisions, the west division, or the southeast division, 
30 southwest division and so on, and we send a message out to the-- the police that are 
31 working that we are a code red and we're no longer accepting people into detention 
32 management. 
33 
34 Q MS. CORABIAN: Have you noted any change in the number of 
35 code reds since Crown has took over bail initially in-- in a pilot project beginning in 
36 October of2016, and then officially in February of2017? 
37 A Yes. And there's statistics for that. I don't have them at hand right now, but it increased 
38 dramatically, and then it has improved but it is still significantly more than-- than what 
39 we-- what we-- what we would like. Having said that, the code red is not-- is a concern 
40 for us because we like to not have-- we're accepting some risk in having people in our 
41 detainee management unit so our aim is to process people as quickly as possible. But 
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the greater concern is-- is that vve 're partners in trying to achieve that getting the person 
to bail before 24 hour. 

4 Q That is your greater concern, is to --
5 A Yes. 
6 
7 Q How do you keep track of the time people are spending while detained? 
8 A They're-- we have logs and so people are-- so there's notes made from the time of 
9 arrest to -- which we take from the police members -- the staff in the detention 

10 management unit do. We mark when the person comes in, when they've gone for their 
11 bail hearing. So it's just-- it's just a log system. It's a paper log system. 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

Q And is this information held electronically or otherwise? 
A It's presently we're-- we have a-- we take some of the data from electronic records, 

like the time of arrest is in the electronic report. It would also be a police member's 
notes. But the time upon arrival into the detention management unit -- management 
unit, that's taken by hand and put on paper. 

Q And so, the time from arrest is obviously the relevant time. How is that information 
kept track of? 

A It's kept -- it appears in a number of places. So the members notes, the arresting 
member, the arresting member's police report, and then-- so -- and so, we take that 
infonnation for our purposes in -- in the detention management unit. We -- we glean 
that infonnation from those sources and -- and then make note of it. 

Q Okay. But you-- you've testified that there's a concern in getting people to a-- a bail 
hearing within the 24-hour period. How do you keep track of how close people are to 
that 24-hour mark? 

A We have a thing called a-- a code red tracker and it's a-- it's a monitor, television 
monitor, that's in the detention management unit. It's colour coded with people at the 
top in red, listed in red if they're over 20 hours. If they're 20 hours to-- I can't remember 
the -- the next parameter. I think it's maybe -- in ours it's -- it's -- it's a yellow colour 
and then anything less than whatever the lowest parameter is, is a green colour. So those 
are all the people that are -- are awaiting bail. 

Q Is this -- is this infom1ation communicated in any fashion to the bail Crowns? 
A Yes. I think it's -- about four or five times a day it's emailed to the Crown's office; 

names and also-- it's actually a screenshot of that very monitor. So it shows the names 
and the times. There's a -- another chart that's sent out by the approval centre to the 
Crown's office, and I think they send it to the hearing office as well, just stating the 
numbers. How many in custody, how many over 24 hours, and some other data on there. 
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1 
2 Q And how often is that information sent? 
3 A Four or five times a day--
4 
5 Q Okay. 
6 A -- in a 24-hour period. 
7 
8 Q Lastly, Staff Sergeant Faye, could you describe the threshold for lodging an accused in 
9 the case of a serious domestic violence offence? 

10 A Can you ask that again? 
11 
12 Q If you could describe the threshold for-- for lodging an accused in the case of a serious 
13 domestic violence offence? 
14 A It goes along the same parameters as any offence and where RlCE is a primary 
15 consideration. But it's further--
16 
17 Q ~Where -- sorry? 
18 A It's further considered the-- the domestic component of it and the dynamics involved-
19 -are involved with-- with domestic violence. I was formerly a detective in the domestic 
20 offender crime section and which dealt with the most -- some of the most serious 
21 domestic offences. So it's-- needs to be considered. First RICE, repetition. But the 
22 safety of the complainant is paramount and we have to just recognize that the dynamics 
23 involved are not the same as perhaps a stranger assault on the street or-- 'cause there's 
24 often cohabitation in terms of financial resources, children, pets, emotion, history. So 
25 all of those things have to be considered so -- and we also -- there's been a history a 
26 long time ago where police didn't consider domestic violence to be a serious offence. 
27 So now it's well-recognized that the-- it is of concern and there needs to be as much 
28 intervention as possible to prevent futiher --further violence. 
29 
30 MS. CORABIAN: Those are my questions, Staff Sergeant Fay. 
31 My friend will have some questions for you. 
32 

THE COURT: Thank you. 
34 
35 Ms. Hatch Cross-examines the \Vitness (Voir Dire) 
36 
3 7 Q Staff Sergeant Fay, I wonder if you can tell us are you familiar with the Irving Report? 
38 A To a point, yes. 
39 
40 Q It's obviously a-- a lengthy report and I'm not going to test you on it and ask if you 
41 know about everything in it, but would you agree that when Crown involvement in the 
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bail process was considered that the Edmonton Police Service was concerned that there 
2 may be a paralyzing bottleneck of detainees caught up in the judicial interim release 
3 process? 
4 A So was -- was I concerned? 
5 
6 Q Do you -- did you share the concern of -- and I'm referring to page 3 7 of the report, 
7 which says at the-- in the first paragraph: 
8 
9 

10 
11 
12 

The Edmonton Police Service worries that changes might create a 
paralysing bottleneck of detainees caught up in the judicial interim 
release process. 

13 Did you share that concern before Crown bail started? 
14 A There -- there was certainly a concern of the -- of the unknown of -- of any change 
15 happening. So, yeah, we -- we were concerned --
16 
17 Q Okay. 
18 A --(INDISCERNIBLE). 
19 
20 Q But not just of the unknown but ofthe fact that the changes may create a bottleneck of 
21 detainees; right? 
22 A Yeah. That was a concern. 
23 
24 Q And, in fact, that has been actualized or that -- that has been observed now and 
25 experienced; right? 
26 A Yes. 
27 
28 Q And it continues on today? 
29 A Yes. It-- it's improved since October 2016, but it's still a-- still a problem. 
30 
31 Q There's still hundreds of people every month that are detained over the 24-hour period? 
32 A I can tell you for-- for April of 2017, from this chart that we all have, that I have, there 
33 were 190 over-- 190 people over 24 hours in April of2017. 
34 
35 Q And that's just Edmonton you're talking about? 
36 A Yes. And --well, and I should say in addition to that, there were 99 that were over 30 
37 hours. 
38 
39 THE COURT: So 194 over 24 plus an additional 99 over 30? 
40 
41 A 190 over 24 and 99 over 30 hours. 
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1 
2 THECOURT: 
3 
4 A No, these were in addition to the 190. 
5 
6 THECOURT: 
7 
8 A I don't-- I don't have that. 
9 

110 

But 99 of the 190? 

Okay. What's the longest? 

10 THE COURT: Okay. So -- all right. So 190 plus 99 so that's 
11 about 280. Okay. Actually, 290 in total. 
12 
13 A Yeah. Yes. 
14 
15 THECOURT: 
16 
17 A Yeah. 
18 
19 THE COURT: 
20 

Okay. That's --

That's fine. Thank you. 

21 A The -- the longest that I -- I can remember being, I think, being 40 -- in the low forties 
22 in terms of hours. 
23 
24 THE COURT: 
25 
26 Q MS. CORABIAN: 

Okay. 

And did you share the concern of the -- most 
27 police services in Alberta that-- and this vvas before Crovvn bail started-- tltat 24/7 bail 
28 hearings are vital? 
29 A It-- it needs to be-- I think we can-- we can work around the 2417. That's just my 
30 opinion now that-- but there needs to be an extensive amount of time over that 24-hour 
31 period. So and that may be -- perhaps that may be 20 hours, perhaps 22 hours. 
32 Something along those lines. But this is just an early speculation, an opinion. We-- or 
33 course, obviously, the police are operating 2417 so we're constantly bringing people 
34 forward. But to have breaks -- supper breaks and so on and so forth, over a 24-hour 
35 period, I think that those types of delays we vvould -- would allow us to continue to 
36 process people. 
37 
38 Q But would you agree that the 16-hour a day service right now is not adequate to address 
39 the needs of getting people in front of a JP as soon as possible; right? 
40 A Yes. 
41 
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Q Now, in the cells that you've told us about in DMU, is it fair to say that you've-- there's 
2 a constant stream of people always going into and out of those cells? 
3 A There -- it's -- I don't -- like, it's not a parade of people, like, but people are coming 
4 and going. As soon as we can have them go we want them to go. 
5 
6 Q Okay. But the cell is not shut dovvn for a period of the day or closed 'cause of how 
7 many people you have coming and going; right? 
8 A No, the cells stay open like for the cleaning or contamination or for some reason there's 
9 a blocked toilet or something like that. 

10 
11 Q You would agree that the cells are not shut down for a given period each day to be 
12 cleaned? 
13 A Not all of them at the same time, but when -- what cleaning happen -- when cleaning 
14 happens, there's no detainees in the cell. 
15 
16 Q So when you have someone who's in a cell for 30, 35 hours, that-- you don't have 
17 cleaners coming through with the guys in there; right? 
18 A There would never be a cleaner in the cell with-- with another person. 
19 
20 Q You would agree that there have been complaints about cells being bloody, snotty, 
21 having various fluids in them and throughout them? 
22 A No. There-- no. There's-- the only one in two years, the only complaint I remember 
23 getting is from somebody's mother who complained that the cells were dirty and she 
24 hadn't actually seen the cells. There may be guards -- the CPOs or community police 
25 officers notified of a dirty cell at times during the day that I don't hear about it but as 
26 far as any official complaints or anything like that, only one in -- that I've had in two 
27 years was that-- that mother who was concerned about what she'd heard from her son. 
28 
29 Q Other complaints are not brought to you from these community, like commissionaires 
30 and things like that; right? 
31 A If-- if it's -- if it's not -- if it's something that's brought to the staff that are working in 
32 the DMU, it would be-- be handled. If there was--
33 
34 Q So you can't--
35 A --a formal-- a fonnal complaint, it would come to me. 
36 
3 7 Q Okay. So if it's-- what I'm saying, I guess, to be clear, is if it's not a fom1al complaint, 
3 8 it's not coming to you; right? 
39 A Right. And to say complaint could be misleading. It could be more of a concern. So, for 
40 example, a person says the cell's dirty and then they say, okay, we'lllook after it. That's 
41 what I'm thinking a complaint or a concern. 
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2 Q And you're not in a position today to tell us anything about the cell that-- that my client 
3 was in in April of last year; right? 
4 A Not specifically, no. 
5 
6 Q I don't say that critically but just, yeah. Now, going through the cells ofDMU are many, 
7 many people who are impaired, have mental health concerns, have physical ailments 
8 and things of that nature; right? 
9 A Yes. 

10 
11 Q You mentioned that -- something about a toilet and sink being joined. Is it fair to say 
12 that the-- the sink is immediately right above the toilet? 
13 A Yes. 
14 
15 Q And there's no lid on the toilet? 
16 A Correct. 
17 
18 Q Toilet paper is -- is something that someone would have to ask for? 
19 A If they don't have it, they have to ask for it, yeah. 
20 
21 Q And you're not in a position to comment on the-- well, I should say this. The people 
22 supervising those cells are often civilian, like, commissionaires and things like that? 
23 A They're -- yes. But they're designated as community peace officers and then also 
24 there's some police members that assist with that too. 
25 
26 Q And you would agree that in a cell that somebody' s in with another individual, there 
27 may be bodily substances throughout parts of that cell while the people are in there? 
28 A If there's-- not normally but if there is somebody who starts bleeding or vomiting or 
29 urinating or whatever then, of course, you're going to have a contaminated cell. 
30 
31 Q And the commissionaires don't come in and-- and clean that up vvhile guys are in there; 
32 right? 
33 A They will on-- depending on the -- sort of the size of the --the mess, they-- they may 
34 or they will have the janitors come and do it. 
35 
36 Q The janitors are not there all clay and all night? 
37 A They're not there all-- all night but they are essentially on call throughout the day and 
38 evenmg. 
39 
40 Q But the janitors are not coming into the cell while the detainees are in it; right? 
41 A Correct. 
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2 Q A question about people who are in custody for a long time without a JP hearing, DMU 
3 is at headquarters, which is just a couple of blocks from the courthouse here; right? 
4 A Yes. 
5 
6 Q Those people are not-- so, for instance, where someone is held maybe for 30, 36, or 40 
7 hours, they're not walked over here on weekdays to the courthouse before that time is 
8 up to go before a Provincial Court judge; right? 
9 A Correct. 

10 
l l Q That's just policy; right? 
12 A Yes. 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3 1 
'"'') .)~ 

33 
34 
35 
36 
37 
38 
39 
40 
41 

Q No thought has been given to doing that? 
A I don't know-- I don't know-- it's not policy. I don't know if it's written in as policy, 

but it's the practice because our-- our means to get people to the justice system are 
through this process that we have which is-- involves the hearing office. 

Q A couple of years ago, though, at the comihouse, you used to just walk guys down here; 
right? 

A There· s -- there's -- there's a tunnel that exists. 

Q Yeah. 
A But it's people and --people have been brought down for a rush court appearance or 

something when they -- when they already have -- have court on other matters, for 
example. Likewise, people that are arrested in court are walked through the tunnel back 
to police headquarters. 

Q But not brought here for the purpose of addressing bail in front of a judge? 
A That's right. 

Q These cells at DMU do not have blankets or-- or bedding or pillows in them; right? 
A Correct. 

Q And you don't bring those routinely to people, do you? 
A No. 

Q Lawyers are not allowed into DMU; correct? 
A Correct. 

Q And you talked about the TMAC approval centre being 2417. Just so it's clear, that 
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means it's operating seven days a week, 24 hours a day? 
2 A Correct. And --
3 
4 Q The -- oh, sorry. 
5 A I may have-- just to make a point clear when I was talking about bringing people for a 
6 bail hearing, the bail hearing is done all through cameras and televisions. It's all tele-
7 bail with a-- with a justice of the peace sitting in the Brownlee Building or-- usually 
8 in the Brownlee Building and the Crown's also appearing on television. 
9 

10 Q Right. 
11 A Or sometimes by phone. 
12 
13 Q But when you've got the code red screen showing that somebody's been detained 
14 already 20 or 30 hours, he is not going to be brought to the courthouse on a weekday to 
15 come in front of a provincial judge; right? 
16 A Correct. 
17 
18 Q You told us about the small cells that have the toilet and the sink above it and a bench. 
19 Do you agree that that bench would be roughly, like enough to accommodate two 
20 people sitting down? 
21 A Yes. 
22 
23 Q Four feet, four and a half, five feet maybe? 
24 A Yeah. The -- there's different sizes for the different sizes of cells. I think you could 
25 probably get three on a-- on the small bench sitting. 
26 
27 Q And, again, tl1erc ~ s no mattress or-- or bedding or anything? 
28 A That's right. 
29 
30 Q It's not meant for sleeping on; is that fair to say? 
31 A That's right. 
32 
33 Q The lights are on in these cells 24 hours a day; right? 
34 A Yes. 
35 
36 Q They're not turned off at nighttime so people could try to sleep or anything? 
37 A No. 
38 
39 Q People have asked for them to be turned otT; right? 
40 A I think people actually have, yes. Yeah. But it's a-- we can't because vve·re --we're 
41 required to monitor them with video and also there's 15 checks done every-- within 15 
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minutes by the staff. That's-- that's monitored by-- we call it a blue light system where 
2 they go around and they swipe their -- their card to identify who's done the -- the 15-
3 minute checks. And there's also-- we call it a wake check but it's not really a wake 
4 check. It's just to make sure the person's not unconscious, but to see that a person's 
5 actually, you know -- they may be sleeping but they are also still healthy. 

6 
7 Q Still alive? 
8 A Yes. 
9 

10 Q Yeah. There's no dimming though of the light in any way at nighttime? 
11 A Right. 
12 
13 Q You would agree that some of the cells are quite cold? 
14 A It's relative. I would say it's room temperature. It is room temperature. All the cells· are 
15 room temperature. In the staff area in the summertime, the complaint is it's-- it's too 

16 hot there so we have a portable air conditioner that does -- that helps a little bit but--
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
..,.., 
.).) 

Q That's the staff area? 
A Yeah. 

Q Yeah. 
A Which is sort of adjoined to the cells area through--

Q No air condition --
A -- through the hallways. 

Q No air conditioning for the-- the cells themselves though; right? 
A Right. 

Q And you can't vouch for the temperature within the cells? 
A Only to say that they're approximately this temperature (INDISCERNIBLE) variation. 

I would-- I would categorize it as being within-- within room temperature so ... 

34 Q You've had complaints of people being quite cold and shivering; right? 
35 A l vvouldn't say shivering. People have complained about being cold. People complain 
36 about being too hot. 
37 
38 Q And you certainly can't say anything about my client's detention in April of last year 

39 about any clothing being brought to him or anything like that? 
40 A Right. 
41 
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Q Or about any food being brought to him. You can't comment on that; right? 
2 A I-- I can't. We do keep records of what food we give out to which people. 
3 
4 Q Well, you don't have any records dealing with my client; right? 
5 A I think we -- I think we do. 
6 
7 Q And the-- the food that is brought, in the small cells-- I shouldn't ask you this. The 
8 size of those cells that have the toilet and the bench and the sink, what would the --
9 what would the measurement be basically of the cell approximately? 

10 A Well ... Probably 10 feet by 5. 
11 
12 Q And so, to be eating in there, you're just a couple feet away from the toilet; right? 
13 A I think actually the width would be -- would be wider. Say -- say 7 because I've seen 
14 people lie across it all the time so say-- say 7 feet wide. People are required to eat in 
15 their -- in their cell is your --
16 
17 Q Yeah. 
18 A --question? 
19 
20 Q Like right by the toilet pretty much? A couple feet away at most. 
21 A Well, they could be at one of the benches opposite the toilet so that you're looking at-
22 - you know, at 10 feet-- 10 feet away. 
23 
24 Q You-- you haven't, though, brought any documentation with you about my client's 
25 detention; right? 
26 A Right. 
27 
28 Q Like updated. Fair to say that you would not want to spend any time in one of these 
29 cells yourself? 
30 A Yes. 
31 
"? .L 

33 
MS. HATCH: 

34 THE COURT: 
35 
36 MS. CORABIAN: 
37 
38 THE COURT: 
39 
40 MS. CORABIAN: 
41 

Those are all my questions. Thank you. 

I have a few once your --

No, you go ahead. 

Do you want me to ask now and then --

Sure. 
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The Court Questions the \Vitness (Voir Dire) 
2 
3 Q Okay. Concrete floor? 
4 A Yes. 
5 
6 Q Okay. No -- no padding whatsoever? 
7 A Conect. 
8 
9 Q Okay. ~Would it be fair to say that there is a fair bit of activity if you're in a code red 

10 situation which would mean that all the cells are pretty well full; that there would be a 
11 fair bit of noise? 
12 A Sometimes it's-- you'll have people screaming and banging and kicking. 
13 
14 Q Yeah. 
15 A And that makes quite a bit of noise. Other times you'll have periods where people are 
16 sleeping much -- most of the night so ... 
17 
18 Q Okay. And people sleep on the concrete floor at night? 
19 A Yeah. 
20 
21 Q Without mats, without bedding, without a pillow? 
22 A Correct. Or on the -- or on the metal bench. 
23 
24 
;~) 

26 
27 
28 
29 

Q Right. But in the small cells the metal bench is relatively short; conect? 
A A person could -- can lie down on them. 

Q Right. But if there's more than one in a small cell. How many people are in there? 
A Tv.:o --usually two. 

30 Q Usually two. 
31 A Yeah. 
32 
33 Q And if you're in a code red? 
34 A Or not-- up-- if we're in code red, yeah, two. 
35 
36 Q Two. 
3 7 A 1 think we may go to three depending on how cooperative people are and then, of course, 
38 sometimes people often will sleep under the bench where there's-- there's less light. 

39 
40 Q But on a concrete--
41 A I've seen people--
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1 
2 Q -- cold, dirty-- possibly dirty floor. 
3 A Yeah. 
4 
5 Q You know, right? 
6 A Yeah. Because they're cleaned every day. 
7 
8 Q Except that -- okay. So let's go back to that because you indicated that they're not 
9 cleaned if people are-- are in-- in the cell; correct? 

10 A Right. 
11 
12 Q So if somebody's been detained for more than 24 hours, they would be in the same cell, 
13 would they not? 
14 A They're moved from cell to cell at different times depending on needs. Like, people 
15 may spend-- may be in five or six cells over the course of their time there. 
16 
17 Q Yeah, but sometimes they're in the cell for more 24 hours? 
18 A I -- I'd have to -- I think it could be possible, yeah. 
19 
20 
21 
22 

24 
25 
26 
27 
28 

Q Could be possible? 
A Yeah. But with -- there -- there would be breaks, of course, for fingerprinting at I dent. 

Q Yeah. For interview-
A All--

Q -- for instance. 
A (INDISCERNIBLE). 

29 Q Okay. And can -- does it -- does it concern you with the statistics that ·we've been 
30 presented in this court that the year prior- October 25th, 2015 to October 24th, 2016-
3] prior to the bail project, okay, time in code red -- and this is across the province. 
32 Provincial was 18.8 percent and that the 24-hour violations per month was about-- \vas 
3 3 average. Sorry, average was 40. 0 kay. And that after that - October 25th, 2 0 16 to 
34 October 24th, 2017- the code red has now gone up. And this is the EPS- I'm sorry-
35 because this is a report from Ian Robertson. Code red as a percentage of total time 
36 available has gone up from 18.8 percent to 45.1 percent. That concerns you I assume? 
37 A Yes. 
38 
39 Q And does it concern you that the 24-hour violation since the Crown bail provision has 
40 gone from average-- again, this is your statistics from-- you know Sergeant Robertson? 
41 A Yes. 
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1 

2 Q Okay. From 40.8 to 198.3 average number. 
3 A Can you say those numbers again? 
4 
5 Q Okay. According to --

6 
7 MS. CORABIAN: 
8 
9 Q THE COURT: 

10 
1 1 MS. CORABIAN: 
12 the--

13 
14 THE COURT: 
15 
16 MS. CORABIAN: 
17 
18 THE COURT: 
19 
20 MS. CORABIAN: 
21 
22 THECOURT: 

24 MS. CORABIAN: 
25 

26 Q THE COURT: 
27 A Yeah. 
28 

Perhaps--

--Sergeant Robertson--

Perhaps the staff sergeant could be provided with 

Pardon? 

Perhaps the staff sergeant --

Yeah. 

-- could be provided with the exhibit. 

So on--

So Exhibit (INDISCERl'JIBLE). 

-- page -- I think it's the second page, sir. 

29 Q And it says, Sergeant Ian Robertson, Investigative -- Investigation Management and 
30 Approval Centre. 
31 
32 THE COURT CLERK: 
33 exhibit is it? 
34 
35 THE COURT: 

36 
37 MS. HATCH: 

38 

39 MS. CORABIAN: 
40 

41 THECOURT: 

I apologize, Your Honour. Which -- which 

It's the--

Page 2. 

It should be --

Bail-- it's called--
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2 MS. CORABIAN: That should be --
3 
4 THECOURT: -- bail up --
5 
6 MS. CORABIAN: -- amended together. Yeah. 
7 
8 Q THE COURT: Alberta Bail update. Second page there where 
9 they talk about the-- the year prior to the bail project coming in and the year after. And 

10 I'm talking about the average number of 24-hour violations per month, second line on 
11 -- on the stats, 40.8 for the year before Crown -- Crown bail to 198.3 average the 
12 following year when Crown bail was implemented. That would concern -- that's 
13 concerns you, does it not? 
14 A It's-- it's quite concerning. Exasperating I would say. 
15 
16 Q It's quite concerning and exasperating. I guess the question then comes to me because 
17 you've said, rightly so, that you're aim was to process as-- as much as-- many people 
18 as you can and to achieve the 24-hour period; correct? 
19 A Yes. 
20 
21 Q I mean, that's the aim here and you're very conscious of it, it looks like, because you've 
22 got four to five times a day, you're emailing to the Crown the screen shot with the-- the 
23 green, the yellows, and the red? 
24 A Yes. 
25 
26 Q Okay. And would it be fair to say that the -- that your expectation as a police officer 
27 \Vho' s ma11aging this tlnit that Crov/n bail shoLtld be gi,ving priorityr to the reds? Tl1e 
28 ones that are hitting 20 hours plus. 
29 A Yes. 
30 
31 Q Would that be fair? 
32 A Yes. 
33 
34 Q Okay. And then you also hope-- I think what you're saying, am I right, that as-- that 
35 it's not-- the bottleneck is not at EPS? The bottleneck is elsewhere. You had a-- you've 
36 had a JP program since 1998. I know--
37 A Yes. 
38 
39 Q That's my understanding. Those justice of peace have been around since 1998 and I 
40 understand that they were 24/7. I understand that as well. And that changed in October 
41 of2016. But prior to October of2016, you'd agree with me that this-- the-- the code 
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reds and the over 24 hours was not a significant concern to -- to you as EPS? 
2 A Correct. 
,., 
.) 

4 Q Okay. And you --
5 A Absolutely. 
6 
7 Q -- were managing this? 
8 A Yes. 
9 

10 Q And I'm assume -- do you have any-- do you relay your concerns to -- there's a 
11 committee that meets every two weeks that manages the -- the project. Do you relay 
12 your concerns on a regular basis? 
13 A Yes, and it's -- I'm not part of that committee. I have --
14 
15 Q No. 
16 A I have filled--
17 
18 Q No, no, I know--
19 A --in on times--
20 
21 Q --you vveren't. 
22 A -- to -- at times to (INDISCERNIBLE) conference call and the concerns have been 
23 replayed, raised repeatedly. 
24 
25 Q And they continue to be raised since April of 2017? 
26 A Yes. 
27 
28 THE COURT: Okay. Any-- sorry, go ahead in tenns of redirect 
29 and any questions that might have -- might have arisen since I_ -- with my questions for 
30 both of you obviously. 
31 
32 MS. HATCH: No, thank you, Your Honour. 
_.,,., 
.).) 

34 Ms. Corabian Re-examines the \Vitness (Voir Dire) 
35 
36 Q Notwithstanding the fact that you-- you've stated that it is possible that someone may 
3 7 spend more than 24 hours in one cell, if the cell were, in fact, contaminated and it was 

38 determined to require janitorial attention, would detainees be removed? 
39 A Yes. 
40 
41 Q There are checks done every 15 minutes for -- for those concerns to be brought to 
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2 
3 
4 
5 
6 

someone' s attention? 
A Yes. 

MS. HATCH: 
question and it's my friend's vvitness. 

7 THECOURT: 

8 
9 MS. CORABIAN: 

10 
11 

12 

MS. HATCH: 

13 THECOURT: 
14 
15 MS. HATCH: 
16 
17 THE COURT: 
18 were clone by staff every 15 minutes. 
19 
20 MS. HATCH: 
21 substances but seeing if--
22 
23 MS. CORABIAN: 
24 
25 THE COURT: 
26 
27 MS. HATCH: 
28 
29 THE COURT: 
30 
31 MS. HATCH: 

32 

122 

I'm sorry, I object to that. That's a leading 

Oh, I think that he -- he'd already indicated. 

He did. 

He indicated--

In fairness --

--those--

-- Staff Sergeant Fay said that there was-- checks 

Yeah. Not for the purpose of the bodily 

No. 

Oh, okay. No. 

-- people were--

But they were checking. 

-- breathing. 

33 MS. CORABIAN: But they were checking. That -- that \vas the 
34 answer. Nothing else arising. Thank you, Your Honour. 

35 
36 THE COURT: Staff Sergeant Fay, thank you very much for 
37 your attendance. Your info-- your testimony was most helpful ancll know that obviously 
38 it's been-- it's been probably a difficult time for you. Thank you. 

39 
40 A Yes. Thanks, Your Honour. 
41 
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THE COURT CLERK: (INDISCERNIBLE). 
2 
3 A Do you want this one? 
4 
5 THECOURTCLERK: Do we need? 
6 
7 MS. CORABIAN: No. 
8 
9 THE COURT CLERK: Okay. 

10 
11 MS. CORABIAN: Thank you. 
12 
13 MS. HATCH: I don't have any objection to the Irving Report 
14 being marked as an exhibit--
15 
16 THE COURT: Oh, right. I'm sorry. 
17 
18 MS. HATCH: --but I don't know if my-- if don't know what 
19 my--
20 
21 THE COURT: And I don't have--
22 
23 MS. HATCH: -- friend's position is. 
24 

25 THE COURT: -- an extra-- I have my copy which I started--
26 started reading. It's a little messed up. So I could probably get-- unless there's an extra 
27 copy, I can probably get -- make a copy upstairs over the -- over any break that we take 
28 and then we can enter that since I've --
29 
30 MS. HATCH: I don't think the Crown has an objection but I'm 
31 not sure if she does. 
32 
33 MS. CORABIAN: Again, my-- my only concern is that it wasn't 
34 given much context. It is, of course, a public report and it was mentioned by Ms. Zhang. 
35 
36 THE COURT: vVell, it's-- it's a public report and as a result of 
3 7 a public report, changes were made by the Government of Alberta with regard to -- to the 
38 bail process in this-- in this province, and I think it is-- it-- it certainly provides a number 
39 of recommendations. 
40 
41 MS. CORABIAN: Yes. 
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2 THE COURT: And one of them, of course, being that 
3 recommendation was to -- to establish Crown prosecutors among many -- among others, 
4 but the report also contained some information with regard to some statistics from what I 
5 could read and which I think, you know, are relevant. So it is a public report and certainly 
6 as-- as I'm reading it, and I'd requested it, I-- I do want it to be made as an exhibit for the 
7 record. All right. So I'll -- what I'll do is I'll -- before the end of today, I'll make a -- a 

8 copy of the report for you upstairs so you don't have to do it. Okay. So it's 11:25. I'm 
9 assuming that the-- is there any further evidence for-- to start on the voir dire? 

10 
11 
12 

MS. CORABIAN: No, Your Honour. 

13 THE COURT: Okay. Then in terms of starting argument, what 
14 would you like to do? Would you like to start at -- now, how long do you anticipate 

15 argument? I --I would like to have a-- a few minutes break. 

16 
17 MS. CORABIAN: Your Honour, I can-- I can say the follovving. I 
18 am prepared to deal with argument in relation to the detention. I will require a short 
19 adjournment to prepare my submissions with respect to the section 12 argument, and I also 
20 have some new cases for the -- the Court that I will be referencing with respect to that 
21 argument. So I -- I'm prepared on the argument with respect to detention, I will be about 
22 half an hour roughly. 
23 
24 THE COURT: 
25 
26 MS. HATCH: 
27 just to be --
28 
29 THE COURT: 

30 
31 
32 

MS. HATCH: 

Okay. 

I'm going to estimate that I'll be about an hour 

Okay. So--

-- realistic. 

33 THE COURT: --why don't we do this so we can do it all at--
34 in -- in -- at once. Why don't we adjourn? It's 11:29. That'll give me an opportunity to 

35 review these cases and-- and your friend had also provided a decision out of the--
36 
37 MS. CORABIAN: Yes. 

38 
39 THE COURT: Bellusci. Be!!usci'? Okay. And then that can give 
40 you an opportunity to-- to formulate the argument in terms ofthe section 12. I --I just--

41 for-- in terms of my review of the-- of the case law to the present, it seems to me that the 
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-- the real argument here is 9 as opposed to 12 and certainly that's my -- in terms of the 
2 evidence that's before me. But I' 11-- that's just a comment I have. So perhaps what we can 
3 do is when would you like to come back? Do you want to come back at-- it's 11:30 now, 
4 would you like to come back at 1 :00? That will give you enough time and it'll give me 
5 some time to read these. Spracklin is a-- is a decision that your friend's already given me. 

6 
7 MS. CORABIAN: Yes. It certainly is. 
8 
9 THECOURT: Okay. Okay. Good. 

10 
11 MS. HATCH: 1 is fine for me. 
12 
13 MS. CORABIAN: My -- my only con±1ict, unfortunately, Your 
14 Honour, is that 1 am --
15 
16 THECOURT: You have a pretrial. 
17 
18 MS. CORABIAN: I-- 1 actually have a trial this afternoon at 1:30. 
19 
20 THE COURT: Oh, okay. All right. 
21 
22 MS. CORABIAN: I don't know that that trial will proceed. 
23 
24 THECOURT: Is it in 55? 
25 
26 MS. CORABIAN: In fact-- it is. In fact, there are good reasons to 
27 think it will not proceed but I-- I cannot say for sure at this time. 
28 
29 THE COURT: All right. So let's try to work around that as well 
30 then. How about this, how about if I give you 'til noon and we come back here and start 
31 then? 
32 
33 MS. CORABlAN: Absolutely, Your Honour. 
34 
35 THE COURT: Does that work --
36 
3 7 MS. CORABIAN: Thank you. 
38 
39 THE COURT: --for everybody? 
40 
41 MS. CORABIAN: Absolutely. 
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2 MS.HATCH: Yes. 
3 
4 THECOURT: Okay. Let's do that. 
5 
6 MS.HATCH: Thank you. 
7 
8 THECOURT: Okay. In the meantime, I'll get this done and I'll 
9 take these. 

10 
11 (ADJOURNMENT) 

12 
13 THECOURTCLERK: Court is in session. 
14 
15 THE COURT: Mister clerk, I forgot I made a copy of the -- of 
16 the Irving Report, but it's upstairs sitting on the -- the machine, the copier machine. Can 
17 you phone up to the 5th floor and see if there's anyway somebody could bring the two 
18 copies down? 
19 
20 THE COURT CLERK: Of course. 
21 
22 THE COURT: Okay. Sony. Okay. Sorry, go ahead, Ms. Hatch. 
23 
24 MS. HATCH: Okay. I wasn't sure if you wanted--
25 
26 THE COURT: No, no. Sorry. I'm just trying to get organized 

27 here. Okay. 
28 
29 Final Submissions by lVIs. Hatch (Voir Dire) 
30 
31 MS. HATCH: So there are a number of breaches that are 
32 alleged as-- as the Court has noted; 7, 9, 1l(e), and section 12 of the Charter. 

33 
34 THE COURT: Yeah. 

35 
36 MS. HATCH: I understand that the Crown concedes the first 
3 7 three and not section 12. My position will be that there are breaches of all of those sections. 
38 The Court may still, even if not finding the evidence is sufficient to make out a section 12 
39 breach, may still certainly consider that evidence in the context of this man's detention. 
40 And so, that will be an argument as well. At the end of the day, I respectfully submit the 
41 circumstances are such that a stay of proceeding is ~warranted in the circumstances vvhich 
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are, in my submission, exceptional and systemic. 
2 
3 So section 503 of Code, of course, requires an individual to be brought before a justice 
4 without unreasonably delay and, in any event, within 24 hours. So it's not so simple as just 
5 saying, you know, the Crown or the authorities have 24 hours to get someone there. It is 
6 without unreasonable delay and, in any event, within 24 hours. Clearly in this case, and I 
7 believe that the Crown recognizes there was a breach of that provision when this man was 
8 detained for about 36 hours before his justice of the peace hearing. We know that he would 
9 have been released sometime after the hearing concluded at 11:59 PM on April 5th. So at 

10 least 36 hours of detention. So that's what we're dealing with here. 
11 
12 THE COURT: Can you -- do you-- do either of you recall in 
13 terms of the length of time the actual bail hearing took, do we have -- he was brought--
14 
15 MS. HATCH: Yes. 
16 

17 THE COURT: -- to the bail -- to the -- sorry -- to the Hearing 
18 Office. 
19 
20 MS. HATCH: I do. I put --
21 
22 THE COURT: Okay. If you --
23 
24 MS. HATCH: -- it away, I think. 
25 
26 THECOURT: If you have that handy. I'm just--
27 
28 MS. HATCH: Yeah. He was brought --
29 
30 THE COURT: Sorry. 
31 
32 MS. HATCH: -- at, I think, around 11 :30 or 11 :45 and then the 
33 hearing went until, I think, 11:59. 
34 
35 THE COURT: I think it was 11:45, if I recall. But subject --
36 well, it's okay. 
37 
38 MS. HATCH: Sure. 
39 
40 THE COURT: But--
41 
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MS. HATCH: I think I still have that here and I had just put it 

2 away. l was just going to check. 
3 

4 THE COURT: So it would be about 14 minutes? Yeah. Okay. 
5 Okay. So ultimately-- sorry-- I have ultimately he was taken to the bail office-- sorry, to 
6 --to deal with bail at 10:59 and he was--
7 
8 MS.HATCH: 

9 
10 THE COURT: 
11 
12 MS. HATCH: 

13 
14 THE COURT: 

15 taken--

16 
17 MS. HATCH: 

18 
19 THE COURT: 
20 
21 MS. CORABIAN: 
22 correct. Yes. 

24 THE COURT: 
25 

26 MS. HATCH: 
27 

28 . THE COURT: 

29 
30 MS. HATCH: 

3 1 
32 THE COURT: 

33 
34 MS. HATCH: 

35 
36 THE COURT: 

37 
38 MS. HATCH: 

39 prepared--
40 
41 THECOURT: 

Correct. 

-- released at 11 :25. 

Yes. 

So not -- some -- somewhere in -- it would have 

That's right. 

Yeah. Does that --

Yes, Your Honour, that is-- that is absolutely 

Okay. So 10:59--

10:59. 

--and released 11.25. Okay. Thank you. 

Ordered released at 11 :25. 

Ordered released. 

Yeah. 

Okay. 

And then documentation, of course, would be 

Okay. 
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2 MS.HATCH: -- sometime after that. 

4 THECOURT: Okay. Thank you. 
5 
6 MS. HATCH: So that is part of the factual matrix here and, 
7 respectfully, section 503, of course, requires much more and as-- as Antic reminds us, the 
8 right not to be denied reasonable bail without just cause is an essentially element of an 
9 enlightened criminal justice system. 

10 
11 I'm going to deal with more of the law in-- in a few minutes. I'm just going to summarize 
12 some of the-- some of the principles and then deal with some of the-- the facts here. Of 
13 course, it was admitted for the purposes of this application that my client was originally 
14 charged with aggravated assault and that the allegation related to a domestic situation 
15 which cause some red marks to the complainant and that she says that she lost 
16 consciousness for a period of time during the struggle that went on between the two of 
17 them and she acknowledged striking him at one point. He was charged. He was also 
18 charged with mischief and confinement and offences that related to that incident. So that's 
19 the factual scenario that -- that is before you. 
20 
21 THECOURT: And then he was arrested at the -- outside of the 
22 hospital. 
23 
24 MS. HATCH: Yes. At 11 :50 in the morning, 11-5-0, on April 
25 4th, which was a Tuesday, 2017. 
26 
27 THECOURT: Ms. Hatch, I'm just going to make this-- Irving 
28 Report will be-- is it 3? 
29 
30 MS. HATCH: 4. 
31 
32 MS. CORABIAN: 4. 

34 THE COURT CLERK: 4. 
35 
36 THECOURT: 4. Okay. Sorry, 4. 
37 
38 EXHIBIT 4 -Irving Report 
39 
40 THE COURT: May I see the Information, mister clerk. Thank 
41 you. All right. So go ahead. So --



154

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
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MS. HATCH: Yes. So those were the offences that he was 
charged with. At the time, of course, the Crown is -- is proceeding on the 267, assault 
causing bodily harm, and not on the aggravated assault. But, in any event, those were the 
offences that he was charged with. His detention here was obviously a very prolonged one 
and our position is the failure of the authorities to bring him before a justice forthwith and 
within 24 hours, in these circumstances amount to breaches of his rights under section 7, 
9, and11 (b). The breach, respectfully, I submit there is a bulk of evidence showing that the 
breach is a systemic one. He is certainly not the only person experiencing this and, in fact, 
we know that hundreds of people a month for the last more than -- much more than a year, 
have been experiencing this -- this situation, and the Court has Exhibit 2 in that regard. 

And Exhibit 2 is the graph which shows us the amount of these over 24-hour detentions. 
And so when this occurred in April of 2017, there were 463 people in the province who 
were detained over 24 hours before getting a JP bail hearing, and the Court will note that 
those numbers went up significantly, 900 and some, 800 and some, and that they have come 
clown somewhat, but we're still dealing with, you know, in November of last year, 443 
people a month. In December 450 people a month. We are still dealing with a systemic 
and, I -- I submit, disturbing problem, and when you consider 4 or 500 people a month, 
that's about, you know, roughly you're talking 20 people a day who are having their 
Charter rights and their rights under the Criminal Code breached and that this has gone on 
for well over a year at this time. 

I understand the Crown's position probably will be, Well, you know, this is a standing item 
on the committee's agenda, they're aware of the problem, they're trying to address it, the 
number--

27 THE COURT: Ex.cept tl1at, I don~t think that thaf's an argun1ent 
28 that can -- can really be made, because this is something that they've been aware of and, 
29 certainly, Stafl Sergeant Fay is obviously very concerned about all of this. 
30 
31 MS. HATCH: 
32 
33 THE COURT: 
34 that; right? 
35 
36 
37 

MS. HATCH: 

38 THE COURT: 

Yes, and I'm going to have some comments. 

And-- and he gave very fair evidence in terms of 

Yes. 

He -- he -- he said he had -- and that he's been 
39 through --he has been bring -- bringing it up. 
40 
41 MS. HATCH: Yes. And so, I'm going to address that but I do 
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think that the Crown is probably going to argue, you know, the authorities are aware of 
2 this. It's not bad faith. They're doing what they can to address it and I'm going to have 
3 some -- some further comments on that. 
4 
5 THE COURT: Except that they haven't. That's -- that's the 
6 problem; right? Is there any evidence before me in tenns of what they've clone to address 
7 this patiicular issue, other than having meetings every two weeks in which the one witness 
8 provides the infom1ation with regard-- the staff-- sorry-- with regard to the statistics about 
9 the 24 hours? So it's on the agenda every two weeks. So the question becomes, is there any 

10 -- and -- and your friend can address this. Is there any evidence before me that they've 
11 actually done anything to address it? 
12 
13 Now, I realize that in February of this past-- February of this year, it did go down to 286, 
14 but I also canjudicia1 notice that in January there's three extra clays so, you know, does it 
15 -- does it make a huge difference? I-- I don't think so. So vvhat' s the evidence before me-
16 and your friend can address because I -- I want to know that - as to what exactly did they 
17 do in tenns of concrete measures. We know -- I mean, one of the things that they said was 
18 the computer system and that's in the future I think I heard. 
19 
20 MS. HATCH: And I'm-- I'm going to -- to address that and I 
21 know that my friend is --
22 

THE COURT: Okay. 
24 
25 MS. HATCH: -- as well. They have a system to track files. 
26 They're doing certain things with technology. They have monthly meetings. A committee. 
27 They've had some workshops. All of those things are leaving us still with a problem that 
28 is a gross violation of hundreds of people's rights every month. And that's even if we just 
29 look at the Edmonton area, let alone the province. It's extremely problematic, and we know 
30 that it is more of a problem in Edmonton, and we know through evidence that I -- I don't 
31 really understand, that technology in Edmonton would help with the problem somewhat. 
32 This is not as much of a problem in Calgary and there are more ofTicer -- peace officer, 
33 ofTicer in charge releases happening there because of something to do with technology. 
34 They want that technology in Edmonton, but they don't have it and they've asked for it, 
35 and we know that from Ms. Zhang and, I respectfully submit, it-- it's not at all helpful. 
36 
3 7 I do also refer to Exhibit 3 in terms of that evidence dealing with Edmonton versus Calgary. 
38 These are statistics that Ms. --Ms. Zhang-- I could not get from the Crown and this is no 
39 -- no fault of my friend. EPS took the position that they weren't prepared to disclose 
40 anything because it was third party record and I was met with resistance in terms of getting 
41 this. I got this through other channels, an email sent by Ms. Zhang to a number of people 
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and it tells us that in terms of over holds, I guess, beyond 24 hours, as a percentage in the 
2 last 30 clays, as of February 20th of this year, 13 percent of the total files were over holds 
3 in Edmonton versus 4 percent for the Calgary Police Service, and-- and that is problematic. 
4 So we've got about three times as much of-- of this occurring in Edmonton as in Calgary 
5 as a proportion of total files. Why is that? Well, we have -- we have her evidence about 
6 that and that is -- is also another indication that this is systemic and even more so to 
7 Edmonton than Calgary. 
8 
9 Now, we heard a lot about essentially manpower and resources. Maybe there's not enough 

10 JPs. There's not enough Crown prosecutors. If we had more Crown prosecutors, things 
11 might be different and the Irving Report talks about that. And I will say this, we were able 
12 to have hired 24 Crowns for this new bail project and 18 supp01i staff, and zero defence 
13 counsel or duty counsel. And in that regard, it's important to note I don't suggest that this 
14 Court has the jurisdiction to make resource decisions or to say, you know, Government, 
15 you've got to fund this or direct how money is spent. However, there can be repercussions 
16 when we have a problem that is significant, systemic, and in breach of people's 
17 constitutional rights routinely. It can be expected that there will be an outcome for that. 
18 That is what a stay is about. It's not a retrospective remedy. If s a prospective remedy to 
19 ensure that the justice system has integrity, is seen to have integrity, protects the 
20 constitutional rights that people have. And, again, going back to 11 (e) in Antic, the denial 
21 of reasonable bail without just cause is an essential element of an enlightened justice 
22 system. The right not to be denied-- sorry-- reasonable bail without just cause. 
23 
24 So when you're routinely not taking people for bail hearings for lengthy periods of time 
25 and having them sit in cells with their -- their liberty obviously severely restricted, then 
26 you have a problem that is, I submit, systemic. And this is not an issue that arose 
27 unannounced and this is where, you kno-.,v, I had questions for Ms. Zhang about that, about 
28 concerns that had been expressed before-- before this Crown bail project and alsowithin 
29 the Irving Report, and I'm going to-- actually, I'll-- I'll comment on a few of those right 
30 now. If we look at page 10 of the Irving report and bearing in mind that this report is now 
31 about two years old, February 29 of 2016, we have recommendations on page 10. 
32 Recommendation 10: 
33 
34 
35 
36 
37 

The Review recommends that resource and management issues 
relating to wait times at the Hearing Offices be addressed as soon 
as possible. 

38 Recommendation 12: 
39 
40 
41 

The Review recommends that Legal Aiel duty counsel be made 
available at Hearing Office bail hearings in conjunction with 
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greater Crown involvement. 
2 
3 And recommendation 13: 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 

The Review recommends that Legal Aid Alberta be provided with 
the add[tional funding required to properly discharge this added 
responsibility. 

So this is a couple years ago, and we know that there is no duty counsel. The resources 
were found to add a bunch of Crowns and support staff, but I submit that when you have a 
system that is completely unbalanced like this, you don't have anyone there to advocate 
for individuals having bail hearings within the proper time. Obviously it's not sufficient 
for the police to be saying, Hey, code red, we're very concerned. If you have defence 
counsel there, you might have a more fair system and I -- I recognize this Court can't 
perhaps make that kind of a direction, but it can be said that without the proper safeguards, 
what you have is a systemic, complete and, I SLtbmit, abject failure. And in the Irving Report 
on-- on page 14, Justice Iacobucci is quoted as stating: 

Liberty lost is never regained and can never be fully compensated 
for. 

And the report also quotes from the Friedland study that's been dealt elsewhere, and this 
is towards the bottom of the page: 

Next--

The law should abhor any unnecessary deprivation of liberty and 
positive steps should be taken to ensure that detention before trial 
is kept to a minimum. 

31 THECOURT: May I ask a -- a -- I have a question. 
32 
33 TvlS. I-Ii\ TCH: Yes. 
34 
35 THE COURT: In terms of the bail that was ultimately granted 
36 here - and the two of you can tell me this - and the bail essentially-- the -- the conditions 
37 essentially say you have to report but there's no contact with Ms. Hamilton, and no 
38 attendance, I believe-- or there was no attendance or something. 

39 
40 
41 

MS. CORABIAN: Right. 
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I THECOURT: A no go. 
2 
3 MS. HATCH: Right. 
4 
5 THE COURT: And then there was something about, you know, 
6 about being able to work-- it was a little complicated but vVoodvale Village. But can't--
7 would the two of you agree that only-- only a justice of the peace or a judge could make 
8 such an order or could an officer in charge under the terms of Code make an order like 
9 this? And oh, sorry, there was a 5,000 no cash. 

10 
11 MS. HATCH: I submit that under the Code, the officer 111 

12 charge release would cover those-- those conditions. 
13 
14 THE COURT: Can they put --
15 
16 MS. HATCH: I think that --
17 
18 THE COURT: They can't put in the 5,000 though? 

19 
20 MS. HATCH: The 5,000 no cash--
21 
22 MS. CORABIAN: No, they can't. 

23 
24 MS. HATCH: -- right. 
25 
26 THE COURT: Okay. So that-- but they can-- they can make--
27 so an officer in cl~targe can't-- can't attach a 110 casl1 bail or a casl1 bail. Tl1ey' can~t do that? 

28 
29 MS. CORABIAN: Correct. They can't--

30 
31 THE COURT: So but they can --
32 
33 MS. CORABIAN: --deal with recognizances. 
34 
35 THE COURT: They can do conditions? 

36 
37 MS. HATCH: Yes. 

38 
39 THE COURT: Like no go or no --

40 
41 MS. CORABIAN: There -- there actually are limits to what 



159
135 

conditions can be imposed by-- by officers. There's a-- a--
2 
3 MS. HATCH: And then there was a condition there that says or 
4 such other conditions as are necessary to protect the complainant or something like that 
5 was my reading of it. So it's pretty-- it's still pretty broad. 
6 
7 MS. CORABIAN: Well, yeah, but bail is not governed based on 
8 broad strokes, conditions. In fact, I -- I think there was a requirement that he not attend in 
9 Edmonton in the original --

10 
11 THE COURT: 
12 
13 MS. HATCH: 
14 
15 MS. CORABIAN: 
16 
17 THECOURT: 
18 
19 MS. CORABIAN: 
20 
21 THECOURT: 
22 
23 MS. CORABIAN: 
24 
25 THE COURT: 
26 
27 MS. CORABIAN: 
28 
29 THE COURT: 
30 
31 MS. CORABIAN: 
32 

Right. 

True. 

-- recognizance which is a very --

That's right. 

-- strict --

It was a strict--

-- condition that --

Okay. 

-- was imposed at the --

But the two of you --

-- at the hearing. 

33 THE COURT: -- will agree that officers in charge can make 
34 certain conditions. Maybe not quite as broad as this one. 
35 
36 MS. CORi-\BIAN: No. 
37 
38 THE COURT: You disagree on that. But they can't do the no 
39 cash--
40 
41 MS. HATCH: Right. 
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1 
2 THECOURT: --or cash? 

3 
4 MS. CORABIAN: Con·ect. Yes. 
5 
6 THECOURT: Okay. Got it. Thank you. 
7 
8 MS. HATCH: So when we go back to the Irving Report at page 
9 36, there's a reference to the fact that Hearing Offices currently work around the clock 

10 every day of the year as do the police and that Crown prosecutors normally work during 
11 normal office hours and that the Crowns might not cherish the idea of shift work, et cetera. 
12 I think Ms. Zhang spoke to that and the fact that that was a part of the limitation in hours 

13 that-- that we have. It is important at page 36 that the report notes the submissions of the 
14 Society of the Justices of the Peace. This is the third paragraph from the bottom. And they 
15 made some submissions and then it says this, the second paragraph from the bottom of 
16 page 36: 
17 
18 The Society said the government would also be obliged to extend 
19 Legal Aid representation to accused at Hearing Office bail 
20 proceedings, a service not routinely provided at present. The 
21 Acting Deputy Minister of Resolution and Court Administration 
22 Services acknowledged that such a change in the Legal Aid 

23 mandate would be required. That would add to the government's 
24 bill. 

25 
26 So the justices of the peace were -- were recognizing that this would be important as was 
27 tl1e i\DM. i\nd then \Ve go 011 to tlnder the heading 'a paralyrsing bottleneck~ at page 3 7 
28 that: 
29 
30 Many stakeholders expressed the fear that greater Crown 
31 involvement in the bail process would bring delays to a system 
32 already struggling to cope ... 

33 
34 Etcetera. 

35 
36 And this is where the Edmonton Police Service had worries about this bottleneck, and I put 
37 that to-- to StatT Sergeant Fay, and that was a concern that he had as well. So I say this not 
38 in criticism of the f~1ct that there is now-- that there are now Crowns presenting instead of 
39 police otTicers because Chief Justice 'Wittmann made that direction, made that finding. But 

40 everybody knew this was coming and you then have to staff the system properly to 
41 accommodate people's constitutional rights and liberties. There were many comments 
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about the fact that this could lead to delays and so that has to be accommodated. 
2 
3 And then if we move on to page 49, three paragraphs from the bottom, the report talks 
4 about the fact that Legal Aid is not part of the Hearing Office model is a concern to others. 
5 
6 THECOURT: Did you say 49? 
7 
8 MS.HATCH: Yes, 49. 
9 

10 The review itself, I'm quoting now: 
11 
12 The Review itself has concerns about the lack of transparency 
13 relating to the Hearing Offices and the practical restrictions on 
14 public access to the Edmonton office. 
15 
16 That part I mention only because, as the staff sergeant indicated, lawyers aren't-- aren't 
17 permitted in DMU. So if you don't have people there who can advocate for things, this is 
18 a system that operates very-- very privately, essentially, out of the public eye and rarely is 
19 a light shone on the system, as I submit it -- it has been in this case. And we have an 
20 evidentiary record that is significant here. 
21 
22 

24 
25 
26 
27 
28 
29 
30 
31 
32 

THE COURT: In terms of his -- Staff Sergeant Fay said that 
lawyers aren't permitted, obviously in the -- in the cells part, but if a lawyer -- if an 
individual is detained and is at cells and a lawyer comes to the-- the-- say, the downtown 
detachment and says I'd like to see so and so, does that happen or is that -- is that period 
of-- I wasn't clear on that. 

MS. HATCH: It is only by phone and the officer's evidence was 
that these bail hearings are done by, you know, tele -- tele-bail or by-- by phone. 

THE COURT: No, no, but by phone--

33 NlS. HATCJ-l: Yes. 
34 
35 THE COURT: m terms of -- of let's say counsel want --
36 wanted-- let's say a counsel-- counsel knows that Mr. Reilly is--
37 
38 
39 

MS. HATCH: 

40 THE COURT: 
41 

Right. 

-- in detention; right. 
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MS. HATCH: There's no ability to see him. I think the Crown 
2 would agree with that. 
3 
4 MS. CORABIAN: I don't agree with that 'cause I don't know that 
5 that's the case and that question was not asked. 
6 
7 THECOURT: Okay. 
8 
9 MS.HATCH: Perhaps there's not --

10 
11 THECOURT: All right. So it's not--
12 
13 MS. HATCH: --(INDISCERNIBLE). 
14 
15 THE COURT: --before me. Okay. That's fine. But \\hat we do 
16 know is that they can't be seen in-- in the cell area. 
17 
18 MS. HATCH: Right. 

19 
20 THECOURT: We know that. That's the evidence before me. 
21 Okay. Thank you. 

22 
23 MS. HATCH: I would also refer the Court to page 52 of the 
24 Irving Report, again, three paragraphs from the bottom where it says: 
25 
26 An official with the Calgary Police Service said the loss of around-
27 the-clock~ bail hearings ,,~\YOtlld kill tls/' so great is tl1e need to 
28 move arrested persons expeditiously out of its holding cells. Most 
29 other police services agree that 2417 is vital. 
30 
31 And, Your Honour, will recall Staff Sergeant Fay, I think, his testimony was maybe not 

32 necessarily 24 hours, but definitely more than what we have, and his evidence was that 
33 what we have is not adequate. 16 hours--
34 
35 THE COURT: What page was that? 

36 
37 MS. HATCH: So that is page--
38 

39 THE COURT: Oh, 24/7. 
40 
41 MS. HATCH: Yeah. 
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THE COURT: 

MS. HATCH: 

THE COURT: 

MS. HATCH: 

THE COURT: 

MS. HATCH: 

THE COURT: 

139 

So that's page --

That's page --

--52? 

--52. 

Okay. 

And his evidence --

All right. 

16 MS. HATCH: --was that the 16-hour-a-day option right now 
17 for hearings that we have is not sufficient. It's not adequate. Now, of course, that's, I guess, 
18 his opinion, however, I respectfully submit the Court has now the evidence upon the 
19 outcomes of the 16-hour-a-day hearings and the staffing issues. 
20 
21 
22 

24 
25 
26 
27 
28 

And at the bottom of page 53, the Review quotes from a 2002 study of unrepresented 
accused and talks about-- I'm just paraphrasing, but the criminal justice system being built 
on the premise that-- that we've got equal parties here and the quote says: 

It is not built to operate with major gaps in either access to 
representation or legal expertise, and does not function efficiently 
or well with such gaps or imbalances. 

29 And this is exactly what we have now. So you get in 24 prosecutors and 18 support staff 
30 and zero people on the other side. That's the way that it is right now and I respectfully 
31 submit we see the outcome of that imbalance in part . 
...,/ 
.J~ 

33 And again, the Court, I submit, would have to-- would not have the jurisdiction to say, you 
34 know, this is how the province has to fund Legal Aid or-- or something like that, but simply 
35 could and -- and I submit ought to say that when -- when we have this lack of resources, 
36 this is what we see and this is the real impact that we see on people. 
37 
3 8 At the bottom of page 57, again, we see recommendations 10 and 12 that Legal Aid duty 
39 counsel be made available at Hearing Office bail hearings in conjunction with greater 
40 Crown involvement, and that resource and management issues relating to wait times be 
41 addressed as soon as possible. So that was two years ago. So to-- to simply say, Well, you 
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1 know, we have a lot of meetings, the government has a lot of meetings and has these 
2 workshops, and everybody's very concerned and we talk every couple weeks, and the 
3 police are very concerned and they send emails every few hours saying, Hey, look, this is 
4 'how many people are in custody over ten hours, over twenty hours, at the end of the day, 
5 this is still what we deal with every month. 
6 
7 So this is where I go back to the fact that this issue did not arise unannounced and it" s not 
8 just a simple temporary issue that lasted for a month or two or three. I submit that the 
9 authorities are responsible for properly staffing an integral part of the system that impacts 

10 so dramatically on the liberties of accused persons, and you have the unchallenged 
11 evidence here that-- or accepted evidence that this man's in custody for about 36 hours. 
12 An hour of that very early on in the first clay at 4 or 5 PM is spent with him out of the cell 
13 being interviewed speaking with the police--
14 
15 THE COURT: But that's not-- I mean, he's still in custody. 
16 
17 MS. HATCH: Right But arguably I suppose the Crown could 
18 say, Well, the investigation was still ongoing at that point so they -- they \Veren't in a 
19 position to take him before a JP, but I-- I say even if you-- you know, even if you look at 
20 that, that still leaves you 5 PM on April 4th to, you know, midnight -- close to midnight 
21 the next day. And one other comment on that, there is no explanation or justification before 
22 the Court for not taking this man at 9 in the morning on April 5th, walking him over here 
23 -there's a tunnel works for this sort of thing- and having him brought before a Provincial 
24 Court judge. It's just that we don't do that. 
25 
26 Well, I submit when you know you're breaching somebody's constitutional rights and you 
27 knov: you can't give them a JP hearing, and that this is happening hundreds of times, there 
28 is nojustification for that, and that aggravates the breach in the circumstance, because it 
29 may well have been that instead of at midnight, at 9 AM that day, 15 hours earlier, he could 
30 have been ordered released. 
31 
32 THE COURT: But well, there's also no-- there doesn't seem to 
33 be any explanation as to why it took 36 hours either. 
34 
35 MS. HATCH: Right You have no --
36 
37 THE COURT: For this individual--
38 
39 MS. HATCH: -- evidence. 

40 
41 THE COURT: -- there's an explanation. Ms. Zhang provided 
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explanations as to what some of the bottleneck issues were in tenns of materials going first 
2 from the police to the Crown and back, but we haven't received any explanation in terms 
3 of Mr. Reilly. 
4 
5 
6 

MS. HATCH: Right. Exactly. So the --

7 THE COURT: As to -- because there's no information before 
8 me that April 4, 5th was a particularly busy day. I think it was during -- you said it was 
9 during the week. I think both of you said it was Tuesday, ·wednesday. So whether it was a 

10 particularly busy night, whether-- or-- or day. 
11 
12 
13 

MS. HATCH: No. 

14 THE COURT: Whether there were JPs that were ill, whether 
15 there were statT ill, whether the police were ill. We haven't received any explanation other 
16 tl1anithappened--
17 
18 MS. HATCH: Right. 
19 
20 THECOURT: --and it was 36 hours. 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
,, 
.)_) 

MS. HATCH: Yes. And the Crown, of course, would be placed 
to respond to that allegation if there was some sort of explanation to put before the Court 
and I submit that there is none. So we have no evidence except that this just goes on 
routinely and systemically, and interestingly I-- I say, you know, the evidence is that there 
are priority one matters including search warrants and EPOs and things like that, that take 
precedence and then priority two matters and within those, what gets more priority is 
serious and violent offences. Well, if this is that, then it's got to make you wonder what is 
happening to someone who's picked up at the same time and is charged with shoplifting 
and the police are objecting to that person to be released. It's not a serious violent offence 
and a serious violent allegation is getting priority, then that person presumably is in for 40 
hours. I don't know. That's-- that seems to be the evidence. 

34 1 would submit that the prejudice-- this is that rare type of case and I submit it is the clearest 
35 of cases for a stay where the prejudice would be manifested or perpetuated or aggravated 
36 by the conduct of a trial in these circumstances. It really is something that undermines the 

3 7 fundamental justice of the system, ancll submit that the Court will have to consider whether 
38 other remedies could -- could suitably address the-- the breaches here, and I-- I submit 
39 that that would not be the case. There would not be other remedies that would address this 
40 properly. 
41 
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1 And I am going to point to a number of cases that, you know, many of them deal with 
2 impaired driving, which the courts have said is a very serious offence and in many ofthose 
3 cases, with what's referred to as an overstay-- a stay where' s the no justification and the 
4 police just, you know, put someone in the cell for five hours or ten hours, that is seen as 
5 the clearest of cases and a stay of proceedings results. And of course those are cases where 
6 there is a danger to the public. They're -- they're significant cases as well and there's lots 
7 of authority for stays of proceedings in those types of cases. 
8 
9 THECOURT: But here we have a domestic. 

10 
11 MS. HATCH: Right. \Vhich I -- I respectfully submit can also 
12 be serious certainly. 

13 
14 THE COURT: Well, it's very serious and it's --

15 
16 MS. HATCH: Yes. 

17 
18 THE COURT: --also the fact that the-- the most recent statistics 
19 out of the courts is that 93 to 95 percent of trials collapse. And so, you know, the -- and --
20 and the fact that domestic violence is still very prevalent within the-- the community. 
21 
22 MS. HATCH: Right. And I don't --

23 
24 THECOURT: So having--

25 
26 MS. HATCH: -- disagree with that. 

27 
28 THE COURT: -- this trial not proceed based on that basis is -- is 

29 a little problematic would you not say? 
30 
31 MS. HATCH: Well, I-- I'm going to address that. 

32 
33 THE COURT: I'd like you --

34 
35 MS. HATCH: There have been--

36 
37 THE COURT: -- to address that issue. 

38 
39 MS. HATCH: Yeah. \Vhen -- when you·re dealing with, say, 
40 section 11 (b) or -- or other -- other circumstances vvbere the Court might stay the 
41 proceedings, that can be warranted in the appropriate case even with very serious charges 
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and, of course, there's another test there, but sometimes the-- the outcome of proceeding 
2 with a case, the implications of proceeding with a case are more -- I guess, more 
3 aggravating than a stay of proceedings in the case, and sometimes it is important enough 
4 to maintain the integrity of the system generally that a stay in one case is appropriate. And, 
5 again, I'm going to go through that a bit when I talk about the-- the cases. 
6 
7 I'll just speak very briet1y about the conditions of-- of my client's detention. He testified, 
8 of course, about, you know, sitting the entire time because there was at least another person 
9 in the cell. The officer corroborated much of what he had to say in tenns of this very short 

10 bench. Clearly, there's no way that, you know, a-- a full grown man could lie down on that 
11 short bench that's 4 or 5 feet long, and definitely not with another-- another person there. 
12 He corroborated my client's testimony that there was no mattress, pillow, bedding of any 
13 sort, just a steel bench and a concrete t1oor. And he corroborated that they don't provide 
14 blankets. So my client testified that he asked and didn't receive a blanket and that would-
15 -would seem to be probably what did take place. 
16 
17 Now, of course, he testifies that the cells are-- are very tidy and clean and-- and the Court 
18 can consider my client's evidence. I -- I respectfully submit there's no reason to -- to 
19 concoct that. I'm not sure that a whole lot turns on it. I suggest it's safe to say that when 
20 people are in cells for as long as-- as Mr. Reilly was, it's probably pretty likely that there's 
21 not a cleaner rolling through there who tidies things up every once in a while. We know as 
22 -- as Staff Sergeant Fay said, that people come in who have physical issues and mental 
23 health issues and aggravated situations and -- and various kinds of moods and that it, I 
24 suggest, has a ring of truth that there might be all sorts of bodily substances all around. 
25 
26 My client testifies that he was cold. His testimony was corroborated when he said that this 
2 7 light was on the entire time. That's not a big deal if you're there overnight or a few hours 
28 during the night, but I submit when somebody is in custody for, you know, 30 or 36 hours, 
29 it's the kind of thing that we would see in -- in other non-civilized countries when people 
30 are detained. And also the fact that there's a toilet there. There-- there is no privacy. You're 
31 in a cell with another person and the toilet is very close to when you are served food. All 
32 of that, I-- I submit, the Court may find that it amounts to punishment that is so excessive 
33 that it outrages the standards of decency and it's grossly disproportionate. If not, then again 
34 l submit you can still consider that, Your Honour, with respect to just the detention 
35 generally and the length of it in the circumstances. 
36 
37 THECOURT: ~Well, there's no explanation and what I find 
38 disturbing is that there was no explanation given and I'm not blaming Staff Sergeant Fay-
39 -but there was no explanation given in terms of why if-- if it's clear that somebody isn't 
40 going to the Hearing Office as opposed as -- when they should, that they're overstaying, 
41 that they're not put in a place where at least you have a mat or a yoga mat even, some sort 
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of a blanket. 
2 
3 MS. HATCH: Yeah. Yeah, there --
4 
5 THECOURT: I -- you know --
6 
7 MS. HATCH: There's-- there's nothing in. And I suggest that 
8 although, you know, the authorities in certain respects- and I refer to Ms. Zhang and to the 
9 officer - are aware that this is a problem and are concerned about it, still in the 

10 circumstances it-- it's essentially really a cavalier treatment of somebody who as the Court 
11 just indicated, is being kept for a long period of time. So when you know that there is a 
12 problem, even if it's just for a day, why you wouldn't just humanely bring somebody a mat 
13 or a blanket, there's no explanation for that before the Court. 
14 
15 THE COURT: There's also no explanation from the justice of 
16 the peace as to what efforts they're making in terms of fixing this problem, because it-- it 
17 -- it is quite remarkable to me that if you have -- if-- if a justice of the peace sees and, 
18 again, I'm not-- or Crown counsel sees that somebody's over the 24-- the 20 --or getting 
19 close to the 24 that the Crown doesn't say vve're going to deal with this one first because 
20 this one's a priority because they're getting close to the 24-hour. There's no real 
21 explanation as to why that-- that-- and you-- and you think now that we have specialized 
22 Crown in there that they would say to-- to the justice of the peace-- I-- I don't know how 
23 many there are in a day, in an evening in the Hearing Office. I don't have any evidence as 
24 to how many are actually physically there. 
25 
26 MS. HATCH: So we don't have that evidence and, again, it's -
27 ~you kno\v, the Crovv11 is in a positio11 to present tl1e e,vidence as to sotnebod)''s dete11tion 
28 and what steps are-- are being taken, were taken, weren't taken, and we don't have that 
29 evidence before the Court. Again, I certainly presented what I -- what I could through the 
30 source of the channels I could get statistics and my friend provided me what she was able 
31 to get but I submit that you have what you have. 
"'I .)_ 

33 THE COURT: Okay. 
34 
35 MS. HATCH: Now, the-- I am going to cover just a few things 
36 that Ms. Zhang told us, the prosecution business strategist. The statistics you have before 
3 7 you in -- in the newsletter dealing with the code reels and dealing with the concerns that 
38 have been expressed and continue to be expressed about the delays. She talked about 
39 priority matters, 24 hours a day the -- the JPs can hear EPO matters and certain other 
40 matters that are deemed to be priority. Well, why isn't the detention of an individual v\ ho 's 
41 been in custody for 24 hours or 30 hours warranted to be heard during that time? We heard 
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that technology would lead to more office releases and that technology isn't-- isn't getting 

2 funded. 
3 
4 THECOURT: Well, we don't know why. 

5 
6 MS. HATCH: Right. No, and that's why I said I don't really 
7 understand that but that was the evidence. Eighteen support staff, she said, 24 Crowns, no 
8 duty counsel. 24 hours a day became 16 hours, she said, due to Crown's staffing issues, 
9 resourcing the Crown prosecutors. So that -- that's a -- that's a choice that's made. But 

10 suddenly we're losing a third of the time that bail hearings would be addressed. 
11 
12 THE COURT: But in-- in fairness, you know, there is no other 
13 province -- according to the Irving Report, no other province that has 2417. 
14 
15 MS. HATCH: Right. 
16 
17 THECOURT: We were the only--
18 
19 MS. HATCH: But there may--
20 
21 THECOURT: -- province, I understand, that had 2417; right? 
22 
23 MS. CORABIAN: Yes. 
24 
25 MS. HATCH: But possibly they have more JPs and more-- you 
26 know, there isn't a need for it perhaps. 
27 
28 THE COURT: 'Well, in a lot of the--
29 
30 MS. CORABIAN: I suspect actually--
31 
32 THE COURT: -- other provinces it's all J -- there are provinces 
3 3 where the JPs do all of the bail as opposed to any of the Provincial Court judges. 
34 
35 MS. HATCH: Right. It's --
36 
37 THECOURT: So--
38 
39 MS. HATCH: It's different from province to province and--
40 
41 THECOURT: It is. 
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1 
2 MS. HATCH: -- l recognize that and the report does say that it's 
3 no~ 24 hours elsewhere, however, I simply say when you have the issues that you have 
4 here, that would be one way to address this bottleneck. But it's not -- it's not being 
5 addressed in that vvay. So you have the authorities being well-aware that this is a routine 
6 problem and it's a standing item on the agenda and every two weeks Ms. Zhang complies 
7 her statistic -- statistics and sends them on to various people and still we are where vve are. 
8 So hundreds of times a month this happens, continues to happen. They have systems to 
9 track these files. Everybody's tracking things. There's a lot of technology being used. 

10 People are well-aware of this. There are monthly meetings. There are workshops, etcetera. 
11 Still, as she confirmed, there is a lack of resources and this contributes to the 24-hour plus 
12 over holding issue. 
13 
14 Just while I'm on her evidence, I' 11 just refer to a little bit of what the officer said. 190, in 
15 April of2017, 190 detentions over 24 hours in Edmonton, 99 that were over 30 hours. 
16 Again, that is absolutely systemic. He referred to -- and I referred too, but he confirmed 
17 there's a paralyzing bottleneck. He agreed that I wouldn't want to be in one of those cells. 
18 He said that tbe 16 hour a clay hearings is -- is not sufficient given what's going on, that 
19 there is no cleaner vvhen there is somebody in the cell, the light is on always, there's no 
20 blanket or bedding, and they do not walk detainees to have a hearing in front of a Provincial 
21 Court judge. No explanation for that. In answer to some of the questions the Court had, he 
22 confirmed this small-sized cell. It would have a concrete t1oor. Yes, he is concemed about 
23 the statistics. He-- and he said quite concerning and exasperating. That was his reference. 
24 And the concerns have been raised repeatedly, he says. So that was his, I -- I submit, very 
25 dispassionate and -- and fair evidence that he provided to the Court. 

26 
27 The-- the l-Iar rison case is -- I clidn -t provicle th.at to the Cotni but it~ s ofte11 referred to in 
28 terms of exclusion, from 2009, and -- and this is, I think, in answer to Your Honour's 
29 question about, you know, domestic violence ot!ences are -- are seen as serious. In 
30 Hanison, there was, I think 35 grams or-- sony-- 35 kilograms of cocaine that was seized 
31 that the Court said should be excluded. That's a very, very serious case and what went on 
32 there was so serious and concerning that exclusion of that evidence and the gutting of the 
33 Crown's case was warranted and this Court--
34 

35 
36 
37 
38 
39 
40 
41 

MS. CORABIAN: 

MS. HATCH: 

MS. CORABIAN: 

MS. HATCH: 

Sorry, what's the citation for that? 

Harrison from 2009. 

At which level --

Supreme Court. 
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2 MS. CORABIAN: 
3 
4 MS. HATCH: 
5 MS. CORABIAN: 
6 

147 

--of court? 

Supreme Court of Canada. 
Thank you. 

7 MS. HATCH: Breaches that implicate the system and -- and 
8 institutional problems are serious and ought to be considered as serious and this is, again, in 
9 this case when you have the time before someone's brought before a JP being as long as what 

10 you have here, aggravated, I suggest, by this code red situation, there's a lack of space, you're 
11 in a cell but you're with one, maybe two other people during that period of time, and I suggest 
12 that a JP bail system that complies with constitutional requirements is critical, not only to the 
13 accused in this case, but to the administration of justice. If a stay of proceedings is not -- is not 
14 granted and some remedy that just deals with this accused, that doesn't address the very serious 
15 concerns to the administration of justice and the integrity of the bail system. And I submit that 
16 a fair system of justice does require timely and Charter and Criminal Code compliant 
17 administration. 
18 
19 THE COURT: Well, the Supreme Court of Canada seems to say 
20 that in Antic; right? 
21 
22 MS. HATCH: Yes. 
23 
24 THE COURT: I mean, there's a number of comments made in -
25 - in Antic regarding the bail system. 
26 
27 MS. HATCH: Yes. And this is where, you know, you've got to 
28 be able to be prepared to resource the system properly. So, again, it's not for the Court to 
29 say, you know, the government has to pay for this. The bottom line is if it doesn't happen 
30 and you have the implications that you have here, then you have a constitutional breaches 
31 that are significant and routine and there must be a proper outcome for that and maybe 
32 something that will have-- ought to have a prospective impact into the future. 
33 
34 And I think I can address the -- the authorities and I'm going to start with the cases in my 
35 materials. The Spracklin case that I provided and my friend also provided that. A fairly 
36 recent decision from our Court of Queen's Bench. 
37 
38 THE COURT: Justice Sisson; right? 
39 
40 MS. HATCH: Yes. 2014. And so, when we look at page 14 
41 there, the Court says it's-- the remedy-- this is paragraph 72: 
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2 ... the remedy of judicial stay is available where there is a delayed 
3 release of the accused. 

4 
5 And, again, that can be in cases where the charges are serious. The decision to grant a stay 
6 is discretionary and the appellant in that case, at paragraph 76: 
7 
8 
9 

10 
11 
12 

The Appellant had stated that the justification for keeping him in 
the cell had no basis, except for the local policy to detain the 
accused and that the officers saw nothing wrong in keeping him in 
cells until the 2:00 PM shift change. 

13 And this case dealt with a lack of manpower and, interestingly, what the Court said about 
14 this particular detachment, at paragraph 77: 

15 
16 Maternity leaves generally do not arise unannounced ... yet the 
17 detachment was not properly staffed. 

18 
19 And the Court refers to other section 9 violations that lead to a stay-- a stay of proceedings. 
20 It refers to the appropriate test, the clearest of cases, and that a stay of proceedings wi 11 
21 only be appropriate when two criteria are met. They're set out at page 15: 
22 

23 ( 1) the prejudice caused by the abuse in question will be manifested, 
24 perpetuated or aggravated through the conduct of the trial, or by its 
25 outcome; and 

26 (2) no other remedy is reasonably capable of removing that prejudice. 

27 
28 And the Court then talks about the residual category which does not affect trial fairness but 
29 still undermines the fundamental justice of the system. And -- and I submit that this is 
30 exactly that kind of case. It gets to the heart of fundamental unfairness of the integral part 
31 of the whole criminal justice system bail process and that a stay is only appropriate when 

32 the abuse is likely to continue or be carried forward. It seems there's no prospect of 
33 anything different than that this abuse is going to continue and if s going to be carried 

34 forward. Every month it is. 
'"JC 
.).) 

36 And then the Court says -- and this is -- this is from Regan. I'm quoting from Regan at 
37 page 15, the second paragraph from the bottom: 

38 
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Once it is detem1ine that the abuse will continue to plague the 
2 judicial process, and that no remedy other than a stay can rectify 
3 the problem, a judge may exercise her or his discretion to grant a 
4 stay. 
5 
6 THE COURT: So which paragraph? Sorry. I'm -- I've got 
7 Regan --Regan that was given to me by your friend. Are you referring now to --
8 
9 MS.HATCH: 

I 0 quotes Regan at--
11 
12 THE COURT: 
13 
14 MS. HATCH: 
15 
16 THECOURT: 
17 
18 MS. HATCH: 
19 
20 THECOURT: 
21 
22 MS. HATCH: 
23 
24 
25 
26 
27 

So--

THE COURT: 

MS. HATCH: 
28 Spracklin. 
29 
30 THE COURT: 
31 
32 Ms. HATCH: 
33 
34 THE COURT: 
35 

I'm still -- I'm still in tab 1, Spracklin, and it 

Yeah. And what page? Sorry. 

Okay. So--

Or sorry, what paragraph? Is that 79? 

It's paragraph 79 --

Okay. 

--but it goes to the bottom of the following page. 

Okay. 

-- the second last paragraph on page 15 of 

Right. Finally, however, this Court in Tobiass'? 

Yeah, just above that. The sentence --

Okay. 

36 Ms. HATCH: --right above that one. So the Court goes on to-
3 7 - to talk about JVfcKeh'ey, a case where somebody was releasable but wasn't released 
38 because of a lack of manpower and that there were-- this is paragraph 86 of Spracklin: 
39 
40 These were systemic problems that administration did not address 
41 appropriately. 
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1 

2 And the appeal in Spracklin was allowed and the convictions were quashed and the Court 
3 considered at paragraph 105, right at the end of the case, that there was a lack of response 
4 from a judicial direction and that the criteria set out in Regan for a stay had been met. The 
5 prejudice would have been manifested or aggravated through the conduct of-- of-- in that 
6 case, a retrial. A stay was appropriate there. So that was dealing vvith some impaired driving 
7 charges. 
8 
9 I also attached at tab 2, the Pringle decision from your brother Judge Lefever. It's been 

10 quoted many, many times. Importantly, at page 23 of Pringle, the Court refers to Simpson 
11 from the Supreme Court, which is really one of the guideline cases dealing with section 9 
12 and it's been referred over the years. In Simpson what happened was there was about a 48-
13 hour detention where the accused was arrested at noon on Sunday and then she was released 
14 on a -- on aT uesday. 

15 
16 She could have been brought before a justice of the peace. It's a bit of a converse of this 
17 situation. Instead she was taken, because it was a long weekend, in front of a Provincial 
18 Court and that led to some delay. She could have been brought before a JP. A similar 
19 situation here. A bit of a longer detention - it was 48 hours -but the Court considered the 
20 prolonged detention and the police failure to have her appear before-- sorry-- for a judicial 
21 interim release hearing. And the Court said at paragraph 78 about the police when they 
22 exercise their discretion not to release before an officer in charge or by a peace officer, the 
23 person should be taken before a justice in accordance with section 503. That's what has to 
24 happen. That's at paragraph 78. And what happened in that case was that the clear wording 
25 of section 503 was ignored. 
26 
27 THE COURT: You're still 011 the Pringle matter; rigl1t? 
28 
29 MS. HATCH: Yeah. 
30 
31 THECOURT: You're at page 7 --or paragraph 78. Yeah. 

32 
33 MS. HATCH: Yes. 

34 

35 THE COURT: Okay. Got it. 

36 
37 
38 
39 
40 
41 

MS. HATCH: And I was just referring to paragraph 80 there 
where the Court talks about ignoring the clear wording of section 503. 

THE COURT: Okay. Thank you. 
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MS. HATCH: So she was arbitrarily detained from the time she 
2 was put in the cells to await her return from court some 44 to 45 hours later. And the Court 
3 considered at paragraph 82 that there was an institutional practice that was followed and 
4 that was where they didn't bring her before a JP. They waited to take her before a Provincial 
5 Court judge. We have the same thing here. We have an institutional practice where the 
6 police officer said there's no real reason why she-- he wasn't brought into this courthouse 
7 to be taken before a Provincial Court judge in these circumstances, but he's waiting for a 
8 JP hearing so we just wait for a JP hearing. And the Supreme Court there allowed the appeal 
9 and restored the stay of proceedings that was imposed at trial. 

10 
11 Now, also at tab 2 in the Pringle case, there are references at page 45, paragraphs 162 and 
12 3, to holding some young persons for a show cause hearing, that they wanted conditions 
13 imposed, and they knew that the youths would be placed into cells, and that resulted in 
14 certain things, and including a strip search. A stay of proceedings was granted, and in the 
15 case of Pringle, the Court noted that there wasn't conscripted evidence and similarly here 
16 in this case, we don't have a situation where, you know, you could exclude his exculpatory 
17 statement or something like that. There's no-- it's not that kind of a case. So we don't have 
18 that kind of remedy. 
19 
20 Judge Lefever ruled, at paragraph 174, that the decision to keep Pringle in custody was an 
21 arbitrary decision, which is not required for any legitimate law enforcement or public safety 
22 reasons and it was a gross violation of Pringle's section 9 rights, and the Court directed an 
23 acquittal-- would have directed a stay of proceedings if not an acquittal. A little different. 
24 I don't suggest that there's evidence before you that there was a strip search here, but I do 
25 suggest that 36 hours without any proper explanation and in a situation that is very systemic 
26 is simply not acceptable. 
27 
28 At tab 3 of your brother Judge Rae's decision in Timmons (phonetic). I simply attach that 
29 because the accused's evidence- unchallenged evidence- was that he had no blanket. He 
30 was cold. He was never checked on by the police. And he vvasn't released until9: 15 AM. 
31 That was about 5 hours after being placed in the cell with no mattress or blanket. 
32 
33 THE COURT: 
34 
35 
36 MS. HATCH: 
37 
38 THE COURT: 

39 
40 MS. HATCH: 
41 

Well, and there he -- he had been -- he had been 

Difficult early on. 

'Nell, yeah, and I think --

Yeah. 
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THE COURT: quite a few of the cases refer to evidence 
2 before the Court that the accused was either drunk and they can't-- they can't release them 

3 until they're sober. In this case, by the time he got into cells he was pretty well sober. 
4 
5 MS.HATCH: Yeah. 
6 
7 THE COURT: But as far as I know -- as far as the evidence 
8 before me in this particular situation, there's no-- there's no evidence that-- that Mr. Reilly 
9 was drunk. 

10 
ll MS. HATCH: 
12 
13 THECOURT: 
14 
15 MS. HATCH: 

16 

No. 

Belligerent to the police officers. 

Correct. 

17 THE COURT: And I -- my -- certainly, the evidence, I think, 
18 was that he was arrested -- the incident occurred the day before. 

19 
20 MS. HATCH: I think a few days before. 

21 
22 MS. CORABIAN: No, a few days before. 

23 
24 THE COURT: For a few -- so --

25 
26 MS. HATCH: Five days before. 

27 
28 THE COURT: --a few days before. 

29 
30 MS. CORABIAN: Yeah. Yes, correct. 

31 
THE COURT: Okay. All right. 

33 
34 MS. HATCH: That's right. And so, the only -- you know, 
35 believe the Crown will argue that the only reason for not releasing him is because of the 

36 charges he faced--

37 
38 THE COURT: Right. 

39 
40 MS. HATCH: -- and he \Vas on probation and so --

41 
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THE COURT: Well, and there -- and there were some serious 
2 charges and I --
3 
4 MS.HATCH: Right. 
5 
6 THE COURT: You know, I don't think there-- much turns on 
7 the fact that -- because we don't have any evidence as to why Calgary seems to work--
8 work better than Edmonton. So we don't have evidence on that, but we do know that 
9 Calgary does work better than Edmonton with regard to the 24 hours. But I don't think a 

10 lot turns on the fact that he -- he wasn't released by the officer in charge. It's just it's 
11 interesting. Certainly, I can understand, particularly in domestics, police officers are-- and 
12 --and Fay said this as well. Police officers are very concerned about the safety of the-- of 
13 the complainant. So in -- I don't think a lot turns on the fact that the officer in charge did 
14 not release him. There was a breach of probation on-- on another matter and ultimately he 
15 -- he received a $5,000 no cash bail with -- with conditions. I don't see that as a -- that 
16 that's a major. It's of interest: 
17 
18 MS. HATCH: Yeah. No, I understand. 
19 
20 THE COURT: But I don't know if we can-- we can't question 
21 what the-- the officer isn't here. We-- we're certainly not in a position to --to --to question 
22 why. I have my-- I have my-- my thinking on -- on why. The issue before me is the fact 
23 that there was a decision made that the officer in charge would not release and -- and I 
24 think your friend is probably going to argue and I think probably justifiable that it was a 
25 domestic situation. There had been a breach of probation and they were concerned. So I 
26 get that. 
27 
28 MS. HATCH: 
29 
30 THE COURT: 
31 
32 
33 

MS. HATCH: 

34 THE COURT: 
35 
36 MS. HATCH: 
3 7 hearing in accordance with what the--
38 
39 THE COURT: 
40 
41 MS. HATCH: 

Yeah. 

~What-- the issue is the 36 hours. 

Right. 

Right. 

It's the State's inability to provide him with a JP 

Right. 

-- Criminal Code and -- and the constitution 
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require. So I do agree. These cases I provide because they stand for the principle that you 
2 can impose a stay of proceedings. It can be appropriate in a serious case where someone 
3 has been detained unlawfully arbitrarily for five hours, nine hours, ten hours more than 
4 they should have been. 
5 
6 THECOURT: Well, probably the most serious is Regan. 
7 
8 MS.HATCH: Yeah. 
9 

10 THECOURT: Regan. Sorry. 
11 
12 MS. HATCH: Yeah. 
13 
14 THECOURT: I mean. the charges against Mr. Regan vvere 
15 pretty egregious. 
16 
17 MS. HATCH: Yes. 
18 
19 THECOURT: Right? 
20 
21 MS. HATCH: Yes. 
22 
23 THE COURT: Yeah. 
24 
25 MS. HATCH: So this is why I put in some of these cases and, 
26 you know, where you have evidence in some of them that the o±Iicer didn't really have any 
27 reason vvhy the persort coltldrt't l1ave been released. And I don ~t say tl1at because r~ n1 sa)ring 
28 that the officer couldn't have released him, but the-- whether it's the police or the State in 
29 a different way. So if you can't accommodate a bail hearing in 36 hours and that is 
30 happening this routinely, then it's the same principle whether it's the police or whether it 
31 is the State in-- in another way. 
32 
33 THECOURT: It is interesting that in Sherwood Park one gets a 
34 mattress. 
35 
36 MS. HATCH: Yes, and so there are -- sure, there are 
37 jurisdictions where they fmcl that they can treat people more humanely than I --I submit 
38 here. It -- it wasn't said by the otlicer, We don't give a blanket or a mattress because 
39 someone rnay stab someone with it or-- or could hang themselves with a mattress or we 
40 don't-- the officer didn't say that. He just said, We don't provide that. 

41 
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THE COURT: 'vVell, I just found that interesting that in 
2 Sherwood Park you get a mattress. lt was taken-- it was apparently taken out in this case, 
3 but they are available. 
4 
5 MS. HATCH: McKelvey at tab 5, a decision from our Queen's 
6 Bench. That was an eleven-hour detention. That's at paragraph 3. And referring to some of 
7 the other cases, with seven-hour detentions and there was a finding of arbitrary detention 
8 wananting a stay and finding that no remedy other than a stay was available. 
9 

10 Similarly, Harrison, (INDISCERNIBLE) was-- it was an impaired driving case. Custody 
11 was justified but not for a period of nine and a half hours in that case, and a stay of 
12 proceedings was ordered. The Court noted at page 2, at the top of the page, line 3: (as read) 
13 
14 1 have an unexplained period of time that I find completely 
15 unacceptable and I do find that quite frankly this sort of Charter 
16 breach without any explanation further causes me to find that case 
I 7 should be stayed as a proper means of redress. 
18 
19 THE COURT: Is that in the Harrison matter? 
20 

MS. HATCH: Yes. That's at the top of page 2 in Harrison. 21 
22 
23 THE COURT: Okay. 
24 

25 MS. HATCH: From Judge -- His Honour Judge Ganiock --
26 sorry, that was line-- yeah, lines 3 to 6. And, of course, there was lengthy argument before 
2 7 that but that's the decision there. 
28 
29 l did provide Hemy Charles at tab 7, not because it supports my position but in fairness 
30 because it represents a different approach; one that I suggest is not the correct approach in 
3 1 law. It is an approach that is taken sometimes in Saskatchewan. This was a domestic 
32 situation where the accused was convicted of assault and given a suspended sentence and 
33 it vvas admitted that he was anested 11 PM on Friday and not released until 11 AM on 
34 Sunday. So about the same period of detention. And wasn't brought before a JP during that 
35 period of time. And what the Court said there at the very last paragraph was that: 
36 
37 
38 
39 
40 
41 

That arbitrary detention in violation of the Criminal Code and 
the Charter is to be deplored, that the appellant was not prejudiced 
in terms of obtaining advice and conducting his defence. Further
more, this infringement did not result in the appellant furnishing 
evidence that tended to incriminate him. If that were so, different 
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considerations would apply. 
2 
3 
4 
5 
6 
7 
8 
9 

So the Court seems to find that, you know, there was no like 1 O(b) breach associated and 
it was deplorable and shouldn't have happened but, at the end of the day, a sentence 
reduction was the appropriate approach in that case. I respectfully submit that that is not 
the approach that is taken by most Courts and that's a 1987 decision, again, from another 
jurisdiction, not binding, and--

THE COURT: Well, we also don't know what happened m 
10 
11 

wake, whether or not there were JPs and --

12 MS. HATCH: Right. There's very little --
13 
14 THECOURT: -- it's -- that, you know, I --
15 
16 MS. HATCH: -- in terms of--
17 
18 THE COURT: -- I woulcln·t know what was going on here in 
19 1987 in terms of the JPs. I know that the JPs started in, I think, '98 so ... 
20 
21 MS. HATCH: 
22 
23 THECOURT: 
24 

25 
26 

28 

MS. HATCH: 

THE COURT: 

And one thing --

--we're-- they're--

-- that's important -- oh, sorry. 

i\rou11d that tin1e, anyvlay. 

29 MS. HATCH: Something that's also, I suggest, really important 
30 is that there's no evidence in that case that there was any systemic issue. It was just--
31 
32 THE COURT: Right. 
33 
34 MS. HATCH: -- one person. 

35 
36 THE COURT: It was just Mr. Henry. 

37 
38 MS. HATCH: Yeah. 
39 
40 THECOURT: Or Mr. Charles. 

41 
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MS. HATCH: And, of course, the Court has a pretty solid 
2 evidentiary record in this case. I'm not going to go into tabs 8, 9, or 10 that deal with the, 
3 I guess, public bathroom facilities. I do say that's a part of-- of what is considered relevant 
4 in this case in terms of my client's detention. And, of course, he said he didn't need toilet 
5 paper while he was in custody. He had no privacy and for 36 hours he didn't use the 
6 facilities except to urinate. That's his-- his evidence there and I won't-- I won't say any 
7 more than that. I can briefly touch on my friend's cases unless my friend wants to pop over 
8 to 355. 
9 

1 0 THE COURT: Why don't -- if she could -- the only case that 
11 you haven't --just a minute. 
12 
13 MS. HATCH: Oh, the Bellusci. 
14 
15 MS. CORABIAN: Bellusci. 
16 
17 THE COURT: Yeah, Bellusci, and then perhaps we can hear 
18 from your friend and then you're entitled to a reply from there. Okay. 
19 
20 MS. CORABIAN: 
21 in courtroom 355 at 1:30. 
22 
23 THE COURT: 
24 
;_) MS. CORABIAN: 

Your Honour, it is quarter after 1. I am required 

Oh right. 

I might ask for a very brief adjournment. What l 
26 can do is -- is see what the situation is across the way and come back to this court --
27 
28 THECOURT: That's fine. No, that's fine. 
29 
30 MS. CORABIAN: -- as soon as possible. 
31 
32 THE COURT: I'm sorry. It's my fault. I-- I forgot that. 
33 
34 MS. CORABIAN: No, no problem. 
35 
36 THE COURT: Why don't -- okay. Are you done at this point 
3 7 until your reply? Other than do you want to address the Bellusci and then your friend can 
38 go next door, deal with -- with that and then if your trial does go ahead, then you -- you 
39 can come back and we'll--
40 
41 MS. CORABIAN: I'll come back. 
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2 THECOURT: 
3 
4 MS.HATCH: 
5 
6 THECOURT: 
7 --I can't even say it. Bellusci. 
8 
9 MS.HATCH: 

10 
11 
12 

MS. CORABIAN: 

158 

--we'll figure it out. Okay. 

Sure. 

All right. So do you want to address the Bel!usci 

I could do that now or I could do that --

Yeah, now, please. Please. 

13 MS. HATCH: Okay. I'll try to be quite fast. Just a couple of--
14 it restates most of the principles but I -- I recalled it and recalled that it was somewhat 
15 relevant. What's important about it is that the Supreme Court said that the remedies granted 
16 by trial judges under 24(1) should-- I'm reading from the headnote right now. Should be 
17 disturbed on appeal only where trial judges misdirect themselves or their decision is so 
18 clearly wrong as to amount to an injustice. And that the trial judge has a broad discretion 
19 when it comes to 24(1). 
20 
21 In that case, the Court said that the -- the judge there had assessed the gravity of the 
22 prejudice and explained why he thought alternative remedies were inadequate and that he 
23 had felt the Charter breach was within the residual and exceptional category, where the 
24 misconduct was so egregious that the mere fact that going forward in light of it will be 
25 o±Tensive. And I suggest that we do meet that test here, especially with the substantial 
26 evidence before the Court. The Court also considered -- or -- or really only considered, I 
27 tl~tink, section 7 of the Charter. Tl1at \Vas tl1e breacl1 tllere. _.:L\gain, I -- I suggest here \Ve 

28 have a-- I guess you could you'd say a constellation of breaches which is important. 
29 
30 At paragraph 16, the Court applied the test it would shock informed members of the public 
31 to enter a conviction against Mr. Bellusci for having uttered verbal threats recklessly 
32 provoked and -- and unlawfully punished, et cetera. After considering other available 
33 remedies including a reduction of sentence and the possibility of legal or disciplinary 
34 proceedings, the judge held that a stay was the only appropriate remedy. And I will say as 
35 well that to -- to suggest in these circumstances that after having these charges hanging 
36 over his head for a year and going through this motion and what he dealt with in custody 
37 and the lengthy period of time that there are other remedies. That he ought to go through a 
38 trial and we wait and see if he's found guilty there and then maybe he gets a reduction in 
39 his sentence. Thafs only-- you know, if he's acquitted then-- then there's nothing, and as 
40 Justice Iacobucci had said, you can't -- you can't give someone back their -- their lost 
41 liberty. So I suggest that in these circumstances a stay vvould be appropriate. 
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2 The Court quotes at paragraph 18 from Belland or Bjelland from the Supreme Court stating 
3 that the trial judge must grant such remedy as is appropriate and just in the circumstances. 
4 The remedy granted must vindicate the rights of the claimant, be fair to the party against 
5 whom it's ordered and consider all other relevant circumstances. This is the kind of 
6 remedy, a stay, that would be considered maybe enough for the authorities to do something 
7 prospectively here, and it is a situation as in Bjelland where the integrity of the justice 
8 system is tarnished by what is going on and continues to go on here in the bail system 
9 which, again, I say it's hidden. You know, it's a-- it's sort of silent problem that we don't 

l 0 really hear much about and Ms. Irving says that in -- in her report and the Court quotes 
ll lastly at paragraph 25 from Tobiass. The Supreme Court said there: 
12 
13 If the past abuse were serious enough, then public confidence in 
14 the administration ofjustice could be so undermined that the mere 
15 act of carrying forward in light of it constituted a new and ongoing 
16 abuse sufficient to wanant a stay of proceedings. 
17 
18 So that is what I wanted to refer to in that case. And 1 had a few comments on some of the 
19 authorities my friend provided but I can certainly do that later. 
20 
21 THECOURT: Okay. So we'll-- we'lljust adjourn. What do you 
22 suggest-- are you wait -- will you be waiting for witnesses? Is that what you're going to 
23 be--
24 
25 MS. CORABlAN: 
26 
27 THE COURT: 
28 
29 MS. CORABIAN: 
30 
31 
32 

THE COURT: 

33 MS. CO~L\BIAN: 
34 

35 THE COURT: 

Yes, Your Honour, and I -- I suggest --

Okay. 

-- that I --

2:00? 

--return either at 1:45 or-- or 2:00 at the latest. 

Okay. I'll be -- I' 11 come. I' 11 come down at 1 :45 
36 but if-- if it's going to be a bit later, that's fine. 
37 
38 MS. CORABIAN: Thank you very much. 
39 
40 MS. HATCH: Thank you. 
41 
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Proceedings taken in the Provincial Court of Alberta, Law Courts, Edmonton, Alberta 

2 
March 8, 2018 

4 
5 The Honourable 
6 Judge Co chard 
7 
8 I. Corabian 
9 D. R. Hatch 

10 S. Butler-Streicker 

11 
12 
13 THE COURT CLERK: 
14 
15 THECOURT: 
16 
17 MS. CORABIAN: 
18 
19 THE COURT CLERK: 
20 
21 THECOURT: 
22 ahead. 
23 

Afternoon Session 

Provincial Court 
of Alberta 

For the Crown 
For the Accused 
Court Clerk 

Order in court. All rise. 

Are you okay? 

I am, Your Honour. Thank you. 

Please be seated. Court is novv reconvened. 

So let's proceed. Just let me get my pens out. Go 

24 Final Submissions by Ms. Corabian (Voir Dire) 
25 
26 MS. CORABIAN: Your Honour, the Crown concedes that Mr. 
27 P'"'eilly"~s rigl1ts to be free fron1 arbitrary' detention vvere infri11ged in the present case. Section 
28 9 is a manifestation of the general principle articulated in section 7 that a person's liberty 
29 is not to be curtailed except in accordance with principles of fundamental justice. This is 
30 one of the most fundamental norms of the Rule of Law and the State may not detain 
31 arbitrarily but only in accordance with the law. Similarly, the basic entitlement in section 
32 11 (e) of the Charter to be granted reasonable bail unless there is just cause to do otherwise 
33 embodies the principle that liberty and the presumption of innocence are at the heart of a 
34 free and democratic society and that interim detention must be truly justified having regard 

35 to all of the relevant circumstances. 
36 
37 The Crown does not seek to downplay or excuse the seriousness of the breach, but has 
38 sought to call evidence to put that breach in context for the purpose of extoi ling appropriate 
39 remedy. There are two explanations for the detention initially. The first is in relation to the 
40 --the fact that this was a serious domestic violence offence. There was a requirement for 
41 officers as -- as alluded to by Staff Sergeant Fay to put both pub! ic safety and the security 



187
163 

and safety of the complainant at the forefront in considering release. Mr. Reilly was on 
2 probation for uttering threats at the time that he was arrested on these matters, and the 
3 allegations were extremely serious in nature. Many details alleging the violent nature of 
4 the conduct as well as the impact on the complainant. It is the Crown's contention that 
5 there was a legitimate basis to detain him initially and I believe the Court has already 
6 mentioned that -- that does not appear to be the -- the crux of the issue here. Where that 
7 legitimacy waned is the length of time it took in order for him to have a bail hearing. The 
8 explanation for this delay is quite frankly not as good as -- as I would have liked in terms 
9 of what-- what specific factors impacted Mr. Reilly. 

10 
11 What the Crown sought to -- to put forward as evidence is that there were a confluence of 
12 factors which led to an increase in detentions since the Crown was directed to take over all 
13 bail hearings in February of20 17. That Mr. Reilly's detention in April ofthat year occurred 
14 just before the peak of detention since the bail project was instated. The Crown does not 
15 propose that the breach be without consequence. It is simply respectfully submitted that a 
16 remedy short of a stay of proceedings would adequately address the state conduct in this 
17 matter. A reduction in sentence pursuant to the principles in R. v. Nasogaluak is a sufficient 
18 remedy in the circumstances when the Court balances the various interests at play. 
19 
20 It is submitted further that the challenges faced by the system in the wake of the Crown 
21 bail project are not systemic in nature. They were the result of an unprecedented and 
22 unusual strain on the system's resources when the switch occurred. It is conceded, and the 
23 Court has pointed this out already, that state actors ought to have been aware of the 
24 potential challenges including, of course, the bottlenecking in the system and the potential 
25 that the detentions would rise. It's my respectful submission that Ms. Zhang did speak to 
26 the fact that those considerations were -- were taken into account when the system was 
27 designed. vVe can all agree that the system design was flawed and it was flawed almost --
28 that those flaws came to the forefront almost immediately but it -- it was conceived in a 
29 manner that took into account the potential for these various problems. It did not -- it did 
30 not overlook the concerns that were outlined in the Irving report. 
31 
32 THE COURT: 
,..,, 
.).) 

34 
35 
36 
37 

MS. CORABlAN: 

THE COURT: 

38 MS. CORABIAN: 
39 
40 THE COURT: 
41 

Except for one thing. 

I'm happy to--

Legal Aiel. 

--address any of the Court's --

Legal Aid. 
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MS. CORABIAN: --concerns. Certainly. What I will say about that, 
2 Your Honour, is the following. There is no evidence before this Court regarding what etTect 
3 the injection of resources to staff Legal Aid would necessarily have had on the number of 
4 detentions. 
5 
6 THECOURT: No. I-- I agree with you there. All right. 
7 
8 MS. CORABIAN: And so, I-- I-- I certainly agree with the Court's 
9 comments and-- and-- and echo my-- my friend's comments in that respect. That this was 

10 certainly the intent of the system to have that balance. But we arc dealing \vith the -- the 
11 issue of detentions overall and I -- 1 do suggest that there is -- there is no evidence as to 
12 what-- what effect that would have-- that would have actually had. 

13 
14 A systemic problem is something that is taken as a given. It does not simply denote a 
15 circumstance that effects a certain number of people. While it was not unheard of prior to 
16 the instatement of Crown bail, there were certainly many fewer incidents of detentions over 
17 24 hours. The Crown makes the submission that this was not the result of systemic practice 
18 for a number of reasons. The first is what I've just mentioned. There were a -- a few 
19 incidents prior to the switch which denotes a demonstrative effort on the part of state actors 
20 to abide within the confines of section 503, and that was demonstrated by actually both of 
21 the Crown witnesses. There was an acknowledgment from the very beginning that -- that 
22 this was certainly the goal and part -- parties were aware once even the pilot project took 
23 effect that this goal was-- was not being met in far greater numbers than we had previously 
24 seen. So it was not a-- a system practice prior to this change that occuned as-- as a result 
25 ofthe Court's direction that we ignore the-- an individual's rights to bail. All of the state 
26 actors were very well aware of, and-- and sought to adhere to -- to those goals. 
27 
28 S~condly, there was constant monitoring and attention paid to the issue of detentions once 
29 the bail project took off. During the pilot project initially started with EPS, daily 
30 debriefings occurred over a period of months after which meetings occurred three times a 
31 week for some time and then two times a week, et cetera. This is not a case where a -- a 
32 problem languished without notice or attention and, thirdly, problems were identified, 
33 recommendations were made, and they were also swiftly implemented. I take the Court's 
34 comments that those recommendations have not eliminated the issue and Sergeant Fay 
35 expressed continuing concern about how often it is happening, and I share that concern. I 
36 --I'm not-- my submissions should not be seen as-- as minimizing the fact that there are 
3 7 -- this is still happening in -- in far greater numbers than it was prior to the Crowns taking 
38 over. 
39 
40 However, I-- I will bring to the Court's attention that there were significant gains made in 
41 reducing the number of incidents of detention over 24 hours since the peak of those 
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detentions in May of 2017. The numbers in Febmary of this year are nearly a quarter of 

2 that during the peak. The system did not ignore the serious problems that were occurring 
3 with increased detentions and these problems were not left to fester or languish. Ms. Zhang 
4 testified to a number of the causes that were identified early in the process to have been 
5 contributing t'.:'lctors to the detention numbers increasing. Hearing Office hours were 
6 reduced to 16 hours a day from 24 hours previously. As the Court has already noted, 
7 Alberta was the only province who was conducting-- that was conducting bail hearings 24 

8 hours a day and this change put us in line with the rest of the country on this point. 
9 

10 Ms. Zhang also noted that Crown prosecutors reviewed additional infonnation not 
11 previously accessible to officers conducting bail hearings, that section 524 applications 

12 were increasingly considered in-- in accordance with the recommendations from the Irving 
13 Report. There were disclosure obligations to defence counsel that were not previously 
14 present, though it was fairly noted during the course of the hearing that Ms. Zhang could 

15 not state what increase, if any, in participation by defence counsel there was from one 
16 period to the next. The administrative processes that were set up to deal with the transfer 

17 of bail packages in the new system suffered from many initial glitches that were found to 

18 slow the process down. Lastly, justices of the peace were still required to address priority 
19 one and priority tH'?'~e matters, which diverted their ability to hear bail hearings 

20 continuously. 
21 
22 The Hearing Office Implementational Committee is a steering committee that had overseen 
23 the implementation of Crown bail from its inception. There were workshops conducted 
24 prior to the changeover that accounted for the various challenges that were foreseen at the 

25 time. There were educational and resource concerns that were identified and subsequently 

26 resolved. Ms. Zhang testified that 24 Crown prosecutors and 18 support staff were hired to 

27 be able to staff the project and that the project was not at full complement until June of 

28 2017. Crowns were provided with education and guidance on how to prioritize files. The 

29 list of detainees awaiting bail hearings is sent to bail Crowns several times a day - four to 

30 five times a day as was noted by Staff Sergeant Fay. 

31 
32 An indicator was added to the hearing list to indicate that a hearing is in progress. Serious 

33 and violent offences were being flagged and given priority. A second bail hearing room 

34 was set up at both EPS and CPS when it got busy. Days of the week that it was particularly 

35 busy, the Crowns increased staffing on those days in order to account for the increased 
36 number of files. As well as justice of the peace and Crowns in both the north and south 

3 7 quadrants began to hear bail-- bail hearings regardless of where the file originated in order 

38 to maximize resources. 

39 
40 My t1·iend has -- has gone over some of the case law with respect to a stay of proceedings 

41 and I'm going to do my very best so that I don't duplicate any of those representations 
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1 before the Court. I will begin at tab 1 of my authorities with R. 1'. Regan. At paragraph 53 
2 of that decision --
3 
4 THECOURT: 
5 marked in paragraphs. I'm sorry. 
6 
7 MS. CORABIAK 
8 
9 THECOURT: 

10 Canada cases don't--
11 
12 
13 

MS. CORABIAN: 

14 THECOURT: 
15 
16 MS. CORABIAN: 
17 
18 THE COURT: 
19 
20 MS. CORABlAN: 
21 
22 THECOURT: 
23 
24 MS. CORABIAN: 
25 notes: 
26 

No, on-- on-- oh, no, I'm sorry. They-- they are 

Yes, they are. 

Because some of these older Supreme Court of 

Yes, Your Honour. 

-- seem to have it. 

I have the--

Okay. Sorry. 53, yes. 

Yes. 

Stay of proceedings. 

And that's page 327. The -- the Supreme Court 

27 A stay of proceedirtgs is onl~l one rcntedy to an abt1se of process, 
28 but the most drastic one: "the ultimate remedy". It is ultimate in 
29 the sense that it is final. Charges that are stayed may never be 
30 proseCLtted; an alleged victim will never get his or her clay in court; 
31 society will never have the matter resolved by a trier of fact. For 
32 these reasons, a stay is reserved only for those cases where -- of 
3 3 abuse where a very high thresho lcl is met: "the thres ho lcl for 
34 obtaining a stay of proceedings remains, under the Charter as 
3 5 under the common law doctrine of abuse of process, the • clearest 
36 ofcases"'. 
37 
38 The Court noted that there are two criteria that must be met in paragraph 54 and that is that 
39 the prejudice caused by the abuse in question will be manifested, perpetuated, or 
40 aggravated through the conduct of the trial or by its outcome and, secondly, that no other 
41 remedy is reasonably capable of removing that prejudice. The Court noted that there are 
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two types of-- of categories when we-- we look at stay of proceedings and one is prejudice 
to the accused's right to a fair trial, and the second is a residual category which is a category 
of abusive action that exists which does not affect trial fairness but will undern1ine the 
fundamental justice of the system. I think my friend and I are in agreement that this fits 
into the residual category and so the test will be applied from that perspective. 

And at paragraph 55 of Regan, the Court notes: 

When dealing with an abuse which falls into the residual category, 
generally speaking, a stay of proceedings is only appropriate when 
the abuse is likely to continue or be carried forward. Only in 
"exceptional", or "relatively very rare" cases will the past 

misconduct be "so egregious that the mere fact of going forward 
in the light of it will be offensive". 

Lastly, at paragraph 57, the Court talks about the balancing stage and this was something 
that was noted by the Supreme Court in Tobiass, and here they say: 

That there may still be cases where uncertainty persists about 
whether the abuse is sufficient to warrant the drastic remedy of a 
stay. In such cases, a third criterion is considered. This is the 
stage where a traditional balancing of interests is done: "it will be 

appropriate to balance the interests that would be served by the 
granting of a stay of proceedings against the interest that society 
has in having a final decision on the merits". In these cases, "an 

egregious act of misconduct could [never] be overtaken by some 
passing public concern [although] ... a compelling societal 
interest in having a full hearing could tip the scales in favour of 
proceeding". 

3 l The Crown respectfully submits, given the very serious nature of these allegations and the 
32 Court, because we have not gone through the process of a trial, has not had the benefit of 

33 hearing the evidence. Has not had the benefit of hearing the strength of the evidence, the 
34 severity of the evidence, the impact of the allegations on the complainant. I share the 
35 Court's comments with respect to the very serious nature of domestic violence, the 
36 prevalent nature of-- of domestic violence. This was a case that was of such concern that 

3 7 Mr. Reilly was given a not attend in Edmonton condition on his recognizance. 

38 
39 At tab 2 of my authorities is the Supreme Court case of R. v. Babos, 2014 SCC 16. 
40 
41 THE COURT: Just -- if you could just go back though to 
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Tobiass. Or to-- sorry-- to Regan and--
2 
3 MS. CORABIAN: Yes, Your Honour. 
4 
5 THE COURT: -- and the comments. In-- I just-- I guess one of 
6 the -- the concerns that -- that -- that the Court has is that -- and r 11 refer you to paragraph 
7 56 on top of page 329. It says: 
8 
9 Once it is determined that the abuse will continue to plague the 

10 judicial process, and that no remedy other than a stay can rectify 
11 the problem, a judge may exercise her or his discretion ... 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

And the question before me, is there any evidence before-- before me at this point in time 
as to whether or not these problems are actually being addressed because I don't see that 
evidence or I didn't hear that evidence. I mean, even as late as January, 540. February was 
clone to 286, but I already mentioned there's three clays less in February. But they know 
that this has been-- and this isn't a ref1ect --I don't-- this isn't a ref1ection on the Crovvn 
Prosecution Service that appears before me every clay of the week, but certainly under the 
bail project, they've known about it, as you said, from the get-go; right? They've known 
about this. They-- after -- after April, it continued to go up and then they -- they must -
like for whatever reason it's gone clown, but it didn't go clown drastically. I mean, there 
was still 450, 500 a month right up until the end of January, and I didn't hear Ms. Zhang 
say that they were going to hire more JPs and I didn't hear her say that they were going to 
hire more Crown other than the 24 that they've already hired. 

She did talk about a computer system in Edmonton, but we don't know when that's going 

29 MS. CORABIAN: There was--
30 
31 THECOURT: There's sort of-- there-- and-- and it seems like 
32 when I listen to-- to-- to Sergeant Fay, it certainly seemed to me that EPS was trying. You 
33 know, I -- I -- I-- and -- and in -- in fairness, you know, I may have some other comments 
34 with regard to the conditions at cells, but EPS was trying to make it clear to-- to the Hearing 
35 Oflice, right, that-- you know, with their codes; right? Yellow-- green, yellow, and-- and 
36 reel. So EPS is identifying this and saying, you know, there's somebody here that's getting 
37 -- is more than 20 hours and yet the other end -- the other side of-- or the next building 
38 over it-- there wasn't any evidence that-- that was being addressed. 'Cause I think EPS 
39 was trying their best. I mean, at least in identifying that this is -- is a problem. We got to -
40 - you know. I mean, if you're being told as -- as-- as they were, and I think she said -- he 

41 said - sorry- four to five times a clay that was -- that they were sending screenshots of 
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yellow, green, and red. 
2 
3 In addition to that, there being-- there was emails going or something to that effect. Some 
4 --some technology was going over; right? They're-- so that's going over to the Hearing 
5 Office four or five times a day. So we've got four people in-- that's a code red. More than 
6 20 -- 20 hours. For the life of me, I can't -- I can't understand why at that point they're 
7 saying okay, this has got to be -- vve're going to deal with these. Now, I understand the 
8 EPOs, and-- and believe me that EPOs are important and I understand that and I understand 
9 that they certainly can take a little bit more time because of the -- the way it works, and I 

10 understand that the Child ~Welfare as well. I mean, obviously, that's -- that's important. 
11 
12 But where they have people who are waiting more than 20 hours and they know it and 
13 they're still not addressing it, that-- that I find extremely disturbing. I mean, I --you know, 
14 and I -- I'm having trouble with that because it doesn't look like they're making any 
15 changes to that. They're not hiring anybody. They haven't given money to Legal Aid, 
16 although you're right, I mean, we don't have any evidence before us that Legal Aid would 
17 make things better. Having Legal Aid there would-- would make things-- would facilitate 
18 or-- or lessen the time. Although I think, you know, we may not have any evidence but it 
19 -- at this point, the way the -- the -- the State and, again, this isn't a reflection at all about 
20 you, but the way the State has handled this is that they've-- the State has enormous power 
21 over people; right. Incredible power over people and what's happened here is now we have 
22 Crown prosecutors at the Hearing Office which, you know, make for-- for good reason 
23 that, you know, it was determined by the Irving Report, Wittmann's decision, and I 
24 understand all that. 
25 
26 But you have all the powers of the State now has increased substantially and the accused 
27 is over here so you've got-- in my view, you've got a tipping of the balance; right. The 
28 balance of-- of-- of justice. You know, it's no -- it's -- it's no longer-- you know, the 

29 playing field has changed since October o£2016, and has changed even more as a result of 
30 continual breaches of-- of fundamental rights that people have of-- of not being detained, 
3 1 and -- and with Irving's Report she says that in this province it is -- these are all held in 
32 private unlike other-- other provinces where people can go in -- into a -- a JP hearing. In 
33 this province there's no transparency on this. The public hasn't got a clue of what's going 
34 on here. You knovv, they just-- I don't think they have a clue. Unless of course they read 
35 the bail updates and I don't know if they have updates to that but, you know, it-- it-- I'm 
36 just having difficulty with --with that. 
37 
38 MS. CORABIAN: 
39 --I'm--
40 
41 THE COURT: 

I share the Court's concerns, Your Honour. I --I 

And I know you do. 
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2 MS. CORABIAN: 
3 
4 THECOURT: 
5 
6 MS. CORABIAN: 
7 --that I'm clear about that--

8 
9 THECOURT: 

10 
1 t 
12 

MS. CORABIAN: 
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--not -- I'm not here to --

I know you do. 

--to excuse and I-- and I-- I'm hoping that I'm 

No, no. I know you're not--

-- because --

13 THE COURT: -- trying to excuse and I know what you're 
14 arguing is, that this is not the clearest -- I mean, despite the -- the -- the breach, this is not 
15 --it's not appropriate to grant a stay of proceedings and I certainly take note of Tobiass, 
16 you know, in terms of the balancing of interests which I think is-- is something that I have 
17 to seriously-- and-- and I will seriously consider. And--
18 
19 MS. CORABIAN: 
20 
21 
22 

THE COURT: 

23 MS. CORABIAN: 
24 
25 THE COURT: 
26 
27 MS. CORABIAN: 
28 
29 THE COURT: 
30 
31 MS. CORABIAN: 
32 
33 THECOURT: 
34 
35 MS. CORABIAN: 
36 fact that this was a breach --
37 
38 THE COURT: 
39 
40 MS. CORABIAN: 
41 

And that's --

-- that's --

-- the crux of--

Of what--

-- 1ny argume11t l1ere. 

--you're saying. 

I -- I --

Yeah. 

I started this hearing making no vvaves about the 

No, and you did. 

-- and-- and a serious one. 
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THE COURT: Absolutely. 
2 
3 MS. CORABIAN: And I--
4 
5 THECOURT: But--
6 
7 MS. CORABIAN: I sought to bring this Court the best evidence that 
8 I could in --
9 

10 THE COURT: And -- and --
11 
12 MS. CORABIAN: -- in these circumstances. 
13 
14 THE COURT: --and you did. Yeah. No, no. I'm-- and I'm not 
15 saymg--
16 
17 
18 
19 
20 
21 
22 

MS. CORABIAN: I-- I understand the Court's concerns on those 

23 
24 
25 
26 
27 
28 

fronts. vVe have evidence from the project manager of this-- of this bail project that those 
state-- steps have been taken. They are clearly not sufficient to eliminate the problem and 
that's clear by the fact that they're having yet another workshop next week to-- to look at 
this again. 

Babos talks about the -- the Court's role in -- in dealing with the residual category. It -- it 
involved a very serious set of circumstances involving an abuse of process by the Crown 
and also very concerning misconduct by police in the course of-- of this investigation. 

THE COURT: Yes. 

29 MS. CORABIAN: And the Court nonetheless found that this falling 
30 into the residual category, and I' 11 -- I' 11 start at paragraph 3 5 of that decision. 
31 
32 THE COURT: Just give me a sec. Yes. 
-,-, 
.).) 

34 MS. CORABIAN: And they-- they stated previously that the test is 
35 the same for both categories because concerns regarding trial fairness and the integrity of 
36 the justice society are often linked and regularly arise in the same case. But while the 
3 7 framework is the same for both categories, the test may play out differently depending on 
38 whether the main or residual category is invoked. And I was reading from paragraph 33. 
39 
40 Novv, at paragraph 35: 
41 
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By contrast, when the residual category is invoked, the question is 
2 whether the state has engaged in conduct that is offensive to 
3 societal nom1s of fair play and decency and whether proceeding 
4 with a trial in the face of that conduct would be harmful to the 
5 integrity of the justice system. To put it in simpler terms, there are 
6 limits on the type of conduct society will tolerate in the 
7 prosecution of offences. At times, state conduct will be so 
8 troublesome that having a trial - even a fair one - will leave the 
9 impression that the justice system condones conduct that offends 

10 society's sense of fair play and decency. This ham1s the integrity 
11 of the justice system and in these kinds of cases, the first stage is 
12 met. 
13 
14 While I don't quarrel with the Comt's comments about perhaps the inadequacy of present 
15 efforts undertaken up until toclay's elate, to truly eliminate the problem the amount of 
16 resources that have been poured into monitoring this issue, the number of changes that 
17 were addressed in-- in short order, this did not take months to implement, but there were 
18 recommendations made and where resource permitting there were changes made that --
19 that did have a significant impact on the number of persons that were -- that were being 
20 detained over 24 hours. So the state conduct here, it-- it hasn't been such that they allowed 
21 this problem to fester and languish without-- without picking up a finger. There was-- has 
22 --has it worked as well as they thought it would? Certainly not. Has-- does it work as well 
23 as-- as the-- the justice system deserves? No. But is the prospective remedy of stay going 
24 to have the effect of urging the State to-- to do more, I'm not sure that there's any evidence 
25 to suggest that they-- that they're waiting around for-- for-- for the system to collapse. 
26 There are efforts being made at every stage to --to address these issues. 
27 
28 Again, the effectiveness of those efforts at the end of the day is of-- while -- while the 
29 numbers are going clown, they're not down enough, but it -- it -- it really is the -- the 
30 conduct of the State that we're-- that we're concerned with at the end of the clay and that's 
31 what-- that's what the-- that's what the remedy is meant to-- to address. How-- how far 
32 away from this state conduct does the-- does the Court want to distance itself from? 
33 
34 THE COURT: Well, the other -- I -- I -- the other, you know, 
3 5 question is -- is -- is if a -- if an individual -- the -- you know, the average member of the 
36 public, if they were to find out that they could be detained for-- and would be detained 
37 under certain circumstances within -- for more than 30 hours in a small cell without a 
38 blanket and without anything, how would they-- I'm just having-- you know, how wouid 
39 they react to that in tenns of the, you know, the average citizen walking clown the street if 
40 you told them that in the month of February 2018, 286 people vvere kept more than 24 
41 hours contrary to-- to their-- their-- contrary to the Code and their Charter rights, how 
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would they react? I'm not, you know, I--
2 
3 MS. CORABIAN: Again, I-- I don't know if the--
4 
5 THECOURT: I don't know. 
6 
7 MS. CORABIAN: -- I don't know if the question is whether or not 
8 ordinary citizens--
9 

10 THE COURT: Would they tolerate--
11 
12 MS. CORABIAN: -- would be --
13 
14 THE COURT: --that? Would they think that if they were picked 
15 up and not released for the -- because, you know, I'm sure that most of the public 
16 understands that there's a presumption of innocence. So this is a person who's been 
17 charged, presumed innocent until found guilty, and that they could be left in a relatively 
18 small cell with not such good food, no blanket, no bed, no mattress, no mat, no nothing, 
19 for a period of more than 24 hours up to 36 hours and even more, how would-- what would 
20 their reaction have been? I-- you know. At that point, is that not troublesome? 
21 
22 MS. CORABIAN: 
23 
24 
25 

THE COURT: 

MS. CORABIAN: 

It is. It is. 

Okay. 

And that's -- that's a point that would -- would 26 
27 
28 

militate in favour of the-- the first-- first part of the test potentially being met for a stay. 

29 THE COURT: Right. And then the other part, of course is the 
30 balancing. 
3 1 
32 MS. CORABIAN: And that's -- that's where I'm --

34 THE COURT: No, and I know--
35 
36 MS. CORABIAN: --that's where I'm getting to. 
37 
38 THE COURT: --where-- and I understand --
39 
40 MS. CORABIAN: At-- at the end of the day--
41 
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THE COURT: --what you're-- you're saying. 

MS. CORABlAN: --is that-- and-- and this will-- maybe I'll-- l' ll 
skip ahead to paragraph 41 and then I' 11 -- I' 11 speak about the -- the case where -- where 
the Cmni speaks about balancing, which I think was actually rather on point here. So at 
paragraph 41 of-- of Babos, Your -- Your Honour: 

When the residual category is invoked, the balancing stage takes 
on added importance. Where prejudice to the integrity of the 
justice system is alleged, the court is asked to decide which of two 
options better protects the integrity of the system: staying the 
proceedings, or having a trial despite the impugned conduct. This 
-- this inquiry necessarily demands balancing. The Court must 
consider such things as the nature and seriousness of the impugned 
conduct--

And l don't think we have a good enough record of that before the Court. 

-- where the conduct -- whether the conduct is isolated or reflects 
a systemic and ongoing problem, the circumstances of the accused, 
the charges he or she faces, and the interests in society-- of society 
in having the charges disposed of on the merits. Clearly, the more 
egregious the state conduct, the greater the need for the court to 
dissociate itself from it. 'When the conduct in question shocks the 
community's conscience and/or offends its sense of fair play and 
decency, it becomes less likely that society's interest in a full trial 
on tl1e merits ""vvill prevail in the balancing process. But i11 ~-but in 
the residual category cases, balance must always be considered. 

I provided the Court with the case of R. v. Zarinchang. 

THE COURT: Sorry. Today? 

MS. CORABIAN: This is -- sorry? No, Your Honour. ln the -- in 
the previous materials at tab 6. 

THE COURT: Oh, okay. So --

MS. CORABJAN: A 2010--

THE COURT: --the next one is vVem·er and I-- I know that that 
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overturned (INDISCERNIBLE). 
2 
3 MS. CORABIAN: I -- I -- I'm -- I'm happy to go through them. I 
4 was--
5 
6 THECOURT: I don't think it's all that-- I mean, I -- 1 know 
7 what the principles are in the Weaver case. Now, you were saying, okay, six is -- son-y. 
8 Excuse me just a moment. This is Zarinchang? 
9 

10 MS. CORABIAN: 
11 
12 
13 

THE COURT: 

14 MS. CORABIAN: 
15 
16 THE COURT: 
17 

Zarinchang, yes, Your Honour. 

Okay. Zarinchang. 

A2010--

Thank you. 

18 MS. CORABIAN: --Ontario Court of Appeal decision. A stay was 
19 granted by the trial judge regarding the detention of the accused for 24 days prior to his 
20 having a bail hearing. He appeared on five occasions in the Newmarket bail court and on 
21 each of these occasions, the lack of court resources prevented him from being able to 
22 address release. The year prior to the date of the trial, a committee was instated which made 
23 the statistical analysis very clear for under resourcing of theY ork Region bail courts. There 
24 was no evidence at trial or on appeal that any resource injections or other changes to the 
25 system were made to address these issues. And that's-- that's the sense in which I think 
26 it's distinguishable from the case before you. 
27 
28 While it is not entirely clear from the record, it would appear that the application was heard 
29 in advance of trial particularly because the judge rejected a proposal by the Crown that 
30 advance credit would be an appropriate remedy and stated at paragraph 22 that if the 
31 accused were found not guilty, this would be no remedy at all. The State, however, was 
32 overturned by the Court of Appeal because the proper balancing of factors was not 
33 conducted by the trial judge. It-- I've-- I've used this case as authority for the principle 
34 that -- in a -- in a case regarding over holding or detentions or -- or issues in relation to 
35 having access to bail. The Court found in Zarinchang that the-- the balancing ought to be 
36 conducted. So even if we get through the first two parts of the test, given the nature of the 
3 7 type of state conduct that is-- that is being dealt with here, the Court ought to have engaged 
38 in the balancing exercise. And they begin at paragraph 58 of that decision. 
39 
40 THE COURT: All right. Just a sec. Did you say 88? 
41 
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MS. CORABIAN: 58. Sony, Your Honour. 
2 
3 THECOURT: 
4 

58. Thank you. 

5 MS. CORABIAN: 
6 
7 
8 
9 

10 
11 
12 

13 

·where the residual category is engaged, a court will generally find 
it necessary to perform the balancing exercise refened to in the 
third criterion. When a stay is sought for a case on the basis of the 
residual category, there will not be a concern about continuing 
prejudice to the applicant by proceeding with the prosecution. 
Rather, the concern is for the integrity of the justice system. 

14 When the problem giving rise--
15 
16 This is at paragraph 59: 
17 
18 When the problem giving rise to the stay application is systemic 
19 in nature, the reason a stay is ordered is to address the prejudice to 
20 the justice system from allowing the prosecution to proceed at the 
21 same time as the systemic problem, to which the accused was 
22 subjected, continues. In effect, a stay of the charge against an 
23 accused in the residual category of cases is the price the system 
24 pays to protect its integrity. 

25 
26 Again, I -- I would submit that this case is distinguishable from the record in Zarinchang 
27 where there was absolutely no evidence that any steps vvere taken, adequate or othervvise, 
28 to address what the system ought to have known was a serious problem with a lack of bail 
29 courts in that particular province in the-- the-- or in that particular region rather, and there 
30 was an undertaking by the Court to --to go through what was-- what was made available 
31 to the State prior to that time. And there was -- there was no evidence that-- that anything 
32 had been done. In fact, the-- the trial judge had some very damning comments with-- with 
33 respect to the state conduct in that it did allow this situation to-- to fester and languish. 
34 
35 
36 

"''"' .); 

38 

THE COURT: 

MS. CORABTAN: 

39 THE COURT: 

40 
41 MS. CORABIAN: 

And then paragraph 60. 

Yes, and I-- I'm--

The balancing; right? 

Right. 



201

2 
3 
4 

177 

However, the "residual category" is not an opened-ended means 
for courts to address ongoing systemic problems. 

5 That was also a given in -- in Zarinchang. The -- the Court of Appeal agreed that this was 
6 systemic and, again, I -- I would -- I would say it's slightly distinguishable -- quite 
7 distinguishable because of the fact that there was no evidence in that court that -- that the 
8 State was doing anything to -- to address the issues. And the Court goes on to say at 
9 paragraph 60 that: 

10 
11 
12 
13 
14 
15 

16 
17 
18 
19 
20 
21 
22 
23 

In some sense, an accused who is granted a stay under the residual 
category realizes a windfall. Thus, it is impotiant to consider if the 
price of the stay of a charge against a particular accused is worth 
the gain. Does the advantage of staying the charges against this 
accused outweigh the interest in having the case decided on its 
merits? In answering that question, a court will almost inevitably 
have to engage in the type of balancing exercise that is referred to 
in the third criterion. It seems to us that a court will be required to 
look at the particulars of the case, the circumstances of the 
accused, the nature of the charges he or she faces, the interest of 
the victim and the broader interest of the community in having the 
particular charges disposed of on the merits. 

24 And it's precisely on this point that I -- that I had my initial objections to the -- to the 
25 procedure in having this heard prior to the-- to the trial. The Court has not had the benefit 
26 of-- of hearing the evidence, making a finding of fact, engaging in this analysis to really 
2 7 look at the particulars of the case which are a lot broader and more serious than the -- the 
28 bare nature of the allegations that were -- that were agreed to by counsel on behalf ofMr. 
29 Reilly. 
30 
31 And so the --the Court makes it clear that: 
32 
33 
34 
35 
36 

A strong case can be made that courts should engage in the 
balancing exercise set out in the third criterion in most cases 
coming within the residual category. 

3 7 Lastly, at-- at paragraph 63 the Court says: (as read) 
38 
39 It appears that the systemic failure of the bail system in York 
40 Region found by the trial judge would likely continue to atlect 
41 others in the future unless some appropriate action was taken. 
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However, the question that arises is whether continuing the 
prosecution against the respondent in this circumstance would 

create prejudice to the system of justice that warrants the use of a 
stay. In our view, there is an element of uncertainty about the 
answer to this question. 

That being the case, the third criterion articulated that-- that the balancing of 
interests should have been engaged. The balancing exercise should have been 

engaged. 

I'll also note briefly at tab 5 of the Crown's authorities, it's the Court of Queen's Bench 
decision of R. v. Hay, a summary conviction appeals court conviction and I've included it 

because I thought it was good case on -- on the philosophical underpinnings of the 

discretion to grant appropriate remedies under section 24(1). I certainly agree with my 
friend's comments that this Honourable Court has very wide discretion under that category 

and that remedies must be both just and appropriate. I'll refer the Court to-- it doesn't have 
page numbers but it would be paragraph-- what continues at paragraph 13. 

THE COURT: This is Justice McDonald's decision? 

MS. CORABIAN: Yes, it is. 

THE COURT: Okay. Thank you. Paragraph 13? 

25 MS. CORABIAN: 

26 
Yes, Your Honour. 

27 THE COURT: Thank you. Yes. 

28 
29 MS. CORABIAN: Actually on -- on the -- the following page, 

30 second paragraph where it says--

31 

32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

THE COURT: There may be circumstances? 

MS. CORABIAN: That's conect. 

There may be circumstances in which quashing or staying 
proceedings or dismissing an indictment vvill be a just remedy for 
an infringement of a Charter right. However, when the offence in 
question is a serious one, it might not be just to grant such 

a remedy. It might not be just because it would foster a sense of 
injustice in the community at large. To grant the remedy might 
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cause revulsion in the community because the community might 
2 see such a remedy as disproportionate to the infringement of the 
3 constitutional right. That sense of injustice might be greater than 
4 would be the case, if-- if some other remedy were available which 
5 would not result in the freeing of a possibly guilty offender. 
6 
7 My friend has provided you with cases that -- where detentions have resulted in stays, all 
8 of which include -- involved an impaired, which is not to downplay the seriousness of 
9 impaired driving, however, the Court did note in a number of those decisions, notably in-

10 -in Spracklin at page 1 of my friend's authorities, that they did feel like no other remedy 
11 was available because of the -- the minimum sentence in-- in an impaired driving case. 
12 And I'm referring to page 16, paragraph 83, of that decision. This at tab 1 of the defence 
13 authorities. In cases involving custodial sentences, Courts have reduced a sentence to 
14 reflect prejudice to the accused by the incident giving rise to a Charter violation with 
15 invoking section 24(1). This is, of course, in-- in accordance with the Comi's decision in 
16 R. v. Nasogaluak, the 2010 Supreme Court decision. The Court does note ultimately that 
17 no such reduction is available as a remedy where the penalty imposed does not included a 
18 custodial sentence at trial. 
19 
20 At paragraph 90 they say on the following page, page 17: 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 ,.,, 
.)~ 

33 
34 

Because of the requirement imposed by the mandatory minimum 
punishment, this is a clear case where there is no remedy other 
than a stay available to the Accused for this breach of his liberty 
rights. 

And that is the case in-- in any impaired driving case because of the minimum. The case 
before you is a very serious allegation of domestic violence that involved an assault that 
resulted in the complainants being knocked unconscious. This is not a case that in -
involves a minimum punishment. The Crown proceeded by indictment and it is my 
respectful submission that a remedy of a sentence reduction per R. v. Nasogaluak is 
available to the Court in these circumstances and is capable of redressing the prejudice to 
Mr. Reilly as a result of-- of his detention. 

35 I'll take the Court very quickly again, and I apologize for-- for skipping around. In the--
36 in the case of R. v. Hay, tab 5 of the Crown authorities at paragraph 19. I'll let the Court 
3 7 find it. 
38 
39 THE COURT: Got it. 
40 
41 MS. CORABIAN: 
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If it were found, for example, that a violation of a 
particular Charter right in a case was in application of a practice 
of an entire police force, a practice pursued in its conduct of 
criminal investigation as a matter of either consciously chosen 
policy or reckless indifference, ignoring a known appellate level 
interpretation of a Charter right, that finding would be more 
likely to result in a trial court's choosing a remedy that more 
radically favours the interests of the accused than if the violation 
were the product of conduct not known by the force to have 
received clear judicial characterization. 

13 I -- I point out that out because we have recent examples where the Supreme Court has 
14 agreed that, for example, the use of the police Charter cards, which were widely used- in 
15 fact, required- the question that was asked by police infringed the right of the accused to 
16 remain silent. That was -- that was a systematic breach. That was something that was 
17 widely done and it was-- that was a-- a-- that was the actual practice of the-- of the police 
18 force. You do not have a practice of-- of denying people their right to a swift bail hearing 
19 before you on -- on the facts. What we have is a system that has struggled with a change 
20 that was-- that was imposed in February of last year. 'vVe can agree that it has struggled a 
21 lot, but it has not done so indifferently or recklessly. There have been many attempts made 
22 to --to address these challenges and none of the actors are-- are indifferent to the --to the 

23 real issues. 
24 
25 It is the Crown's respectful submission that this case does not rise to the level of the clearest 

26 of cases such that a stay is wananted. This does fall into the residual category as the breach 
27 complained of has no effect on trial fairness. I've made some comments with respect to the 
28 first part of the test, though I acknowledge the-- the Court's point that-- that the-- the 
29 status quo, even Mr. Reilly's specific case, would give rise to concern to -- to the --to the 
30 public at large as well. I would say that not granting-- or the granting of a stay in this case 
31 would not result in the-- the perpetuation or-- or aggravated conduct of the State because 
32 it is so well-known to -- to state actors that this is a problem that must be addressed and --

33 and there appears to be, and I think there is evidence of that before the Court, an urgent 
34 desire to address those problems. 

35 
36 The evidence before the Court is not that the problem has languished \vithout attention or 
37 resolve. It has been addressed from the outset and continues to be given primary importance 
3 8 now one year into the system. The importance of decreasing the numbers of detentions is 
39 already clear to all actors participating in the process and many steps have been taken to 
40 ameliorate the problem. Many of those steps have been successful in the sense that the 
41 trend is downwards. It is not perfect but the trend has been going clown. Moreover, nobody 
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is content with the status quo even though those numbers are-- have decreased. 
2 
3 It is further submitted by the Crown that the second part of the test is -- is not met in these 
4 circumstances. There are remedies short of a stay capable of redressing the prejudice 
5 suffered here. The cases provided, again, do deal with impaired driving cases and given the 
6 seriousness of the matter before the Court, a reduction in sentence is available and I would 
7 submit a remedy that is appropriate and just in the circumstances. 
8 
9 Lastly, should the Court find that the problem is, in fact, systematic I would submit that 

I 0 the principles articulated by the Court of Appeal in Zarinchang and a much more 
11 significant case of systematic delay ought to be taken into account. Namely, that the Court 
12 undertake the balancing exercise between the interest served by granting a stay and the 
13 interest served by a trial on its merits. It is certainly regrettable and inexcusable that Mr. 
14 Reilly spent 36 hours prior to being released being detained. I will submit that the 
15 conditions of his detention do not rise to the level of a section 12 violation and that the law 
16 is-- is fairly clear on that point. I don't know that I can agree that-- that his particular case 
17 would be one that would shock the public conscience in-- in terms of his treatment while 
18 he was detained. On the other hand, society does have a serious interest in prosecuting 
19 serious cases of domestic violence which are so prevalent before these courts. The 
20 complainant has not had an opportunity to testify and the Court has not made specific 
21 findings of facts in relation to this case. 
22 

23 There is a tremendous public interest in hearing this case and it being decided on its merits. 
24 My friend rightly points to the prejudice that was suffered by her client and 1 would remind 
25 the Court in the -- in the balancing exercise that the complainant's prejudice is also strong 
26 here in the case of a very serious case of domestic violence. There -- and this is again not 
27 to downplay the fact of -- of a prolonged detention, but in Nasogaluak there was an 
28 unmitigated and un -- a -- a unjustifiable assault on the accused upon his atTest which left 
29 him with broken ribs, a collapsed lung that required emergency surgery, and part of those 
30 facts as well was that he was denied medical treatment. Notwithstanding those very serious 
31 --that very serious impact on the accused, the Court found that a reduction of sentence was 
32 a remedy that was capable of-- of redressing the -- the wrong, and I would submit to the 
33 Court in this case, on the evidence before you that the same type of -- of remedy is 
34 sutlicient. 
35 
36 I'll make a very quick mention of my friend's mention of the case of R. v. Harrison, the 
37 2009 Supreme Court decision. That was actually a-- a 24(2) decision, not-- not a decision 
38 regarding a stay and the test is -- is very different. The -- the -- the Supreme Court 
39 ultimately decided to exclude evidence on the basis of reckless and blatant disregard of--
40 of Charter rights and that was in relation to a large amount of drugs, but I-- I -vvouldn't say 
41 that that's necessarily the same as what we have before you. 
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2 I will address very quickly the section 12 allegations. The Crown submits there is no section 
3 12 violation in relation to the conditions at DMU celts while Mr. Reilly was detained. There 
4 were some inconsistency between direct and cross-examination in Mr. Reilly's testimony 
5 and also bet\veen his testimony and that of Staff Sergeant Fay. While Mr. Reilly 
6 complained about the smell, there is no evidence that he made any request to be moved or 
7 have the cell cleaned in any fashion. Staff Sergeant Fay testified that there are checks every 
8 15 minutes, which would have afforded him that possibility. 
9 

10 In relation to the assetiion that he was shivering, Sergeant -- Staff Sergeant Fay testified 
1 1 that cells are kept at room temperature which would not necessarily preclude the possibility 
12 that Mr. Reilly was stilt cold in at-shirt in the cells, but 1-- I do question for someone who 
13 claims to have been in such distress over a long period of time that he could not remember 
14 more than "pretty sure I asked for blankets" when questioned about his etlorts to ameliorate 
15 the-- the situation. StafT Sergeant Fay indicated that there was clothing available for such 

16 a purpose. 
17 
18 Mr. Reilly chose not to drink from the water cups 'cause he didn't like the condition of the 
19 sink. He chose not to eat the food because it was processed. But both of-- both of those 
20 things were provided to him. The allegation that he sustained "sores on his backs and 
21 buttocks" were subsequently changed somewhat to a-- a rash on his buttocks that was itchy 
22 during cross-examination. There was no evidence about what impact that had on him. 
23 
24 He did testify that he was out of the cell for five minutes and explained it would be wrong 
25 to conclude otherwise and it was subsequently admitted that his post-arrest Charter and 
26 interview lasted approximately an hour and 15 minutes. Even if all the allegations by-- by 
27 Mr. Reilly are-- are taken at face value, the Crown submits that they still do not rise to the 
28 level required in section 12. I've provided the Comi a couple of decisions and I will only 
29 go through them very briefly, Your Honour. 
30 
31 THE COURT: Well, the Supreme Court of Canada, Laskin; 

33 
34 
35 
36 

right? Whether the punishment prescribed is so excessive as to outrage standards of 

decency--

MS. CORABIAN: Yes, Your Honour. 

37 THE COURT: --from the lvfiller case, andl think I've already 
38 indicated that I --1 have ditlicultywith --whether I think that Mr. Reilly's conditions, they 
39 may-- they obviously were not great, but I'd-- I'd have to be convinced that it's cruel and 
40 unusual punishment. 1-- I-- I'm not convinced at that. 

41 



207

MS. CORABIAN: 
2 
3 THECOURT: 
4 
5 MS. CORABIAN: 
6 

183 

And so, I'll leave it--

And if your--

-- at that, Your Honour. 

7 THE COURT: -- if your friend -- you know, I think as I said to 
8 you at the beginning here when we started the argument or before we started the argument 
9 that it's really the 9 issue. 

10 
11 MS. CORABIAN: 
12 
13 THECOURT: 
14 9. 
15 
16 MS. CORABIAN: 
17 

Yes, Your Honour. 

In my -- in my sense when I read the cases, it's 

In that case I won't--

18 THE COURT: Certainly, the cme1 and unusual, I mean, when 
19 you look at the Blanchard case related to the conditions at the Remand Centre which --
20 which he complained about, you know, that didn't-- that didn't rise--
21 
22 MS. CORABJAN: 
23 
24 THECOURT: 
25 
26 MS. CORABIAN: 

Right. 

-- to the occasion. 

I--T will say no more about that. Subject toY our 
27 I-Ionour·s questions, those are-- those are my submissions. 
28 
29 THE COURT: And I have read Jams (phonetic) and Trang as 
30 well and the case that you provided to me, Gornly (phonetic) and Smith at paragraph 227 
31 just talks about--
32 
33 MS. CORABIAN: 
34 
35 THE COURT: 
36 
37 MS. CORAB£AN: 
38 
39 THE COURT: 
40 

Conect. 

-- the factors. 

Yes, Your Honour. 

Okay. All right. Ms. Hatch. 

41 Final Submissions by :Ms. Hatch (Voir Dire) 
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1 
2 MS. HATCH: Thank you. I certainly do agree that one of the 
3 things that's critical here is the balancing that has to take place and this is what the Court 
4 was very concemed with in the Zarinchang, the Ontario Court of Appeal is that -- that 
5 essential balancing had not gone on in that case, and the Court said that it may be that a 
6 stay would be appropriate but that balancing had to take place. 
7 
8 In the content of that balancing, one of the factors is not -- sorry -- one of the factors is, 
9 you know, the offence and society's interest in-- in having that adjudicated on the merits. 

10 That is one of the factors. Now, that is the primary factor according to the Crovvn that we 
11 should-- that we should consider here is that this is a domestic matter and it's serious, but 
12 there are other factors and other systemic factors that I submit will in conjunction outweigh 
13 that and that when we look at what is going on, what has gone here in such a systemic way 
14 for quite a long period of time and what continues to go on, it would shock the public 
15 conscience to know that this is going on in the shadows in the depths of-- in the world of 
16 the DMU and, as the Comi inquired a few minutes ago, what-- what would the public 
17 think. I would suggest what would the public think knowing this if their mother, sister, son, 
18 father were placed into this circumstance. This is not what the public would expect in a 
19 civilized society with the constitutional and Criminal Code guarantees that we have here. 

20 
21 And the effect here is, I suggest, a significant one and on a significant number of people 
22 and it continues unremitted and, as the Crown acknowledges, it does continue. It's gone 
23 down a bit, but it continues each month vvith hundreds of people dealing with this. And my 
24 friend says, Well, there is a urgent desire here to address it, and that may be at certain 
25 levels. I'm not suggesting that the police, you know, could care less about this and in-- in 
26 fact, they made their concems known even before the start of this system. They may care 
27 and we may have, you know, a business analyst like Ms.-- ~lis. Zhang who sincerely feels 
28 that this is not acceptable and there may be many meetings dealing with this and, as the 
29 Crown says, an urgent desire to address it, but I would say this. If that urgent desire, urgent 
30 and sustained -- and it's gone on for months, that desire, if that can't rectify this, then we 
31 need something significant to do so, and this is where I suggest that, you know, with one 
32 of the considerations being the public conscience and-- and public perception, if the public 
33 understood the reasons for a judgment that ordered a stay of proceedings, then I suggest it 
34 would be well understood why this needed to take place. 
35 
36 Because if that urgency is not succeeding, then something quite significant, I suggest, is--
3 7 is warranted and is necessary here, and when you have a con-- the constellation of breaches 
38 that you have in this case, even if it's, you knovv, only fundamental justice and -- and 
39 liberty under section 7, arbitrary detention under 9, and the right to reasonable bail under 
40 11 (e), considering all of those, then l suggest a stay would be warranted - is warranted -
41 and that other remedies are inadequate. And the Crown points to a sentence reduction and 
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I respectfully say this. The presumption of innocence is not just words. It has to have some 
2 import. It has to have some import at the bail stage when someone is sitting in a cell for 36 
3 hours and it has to have some import at this stage too. And so, if vve're to presume that, 
4 you know, he would probably be convicted and then we'll fix it up after the fact with the 
5 reduction in whatever sentence inevitably he'll get, I suggest again that that does not take 
6 into account the presumption of innocence. 
7 
8 lfhe was acquitted, again, then-- then there would be no remedy. No remedy at all and no 
9 hope of any prospective greater fix of this problem in the future so that it's not happening 

10 to hundreds of people every month. So that's one-- just one of the problems with the-- the 
ll suggestion of a-- a sentence reduction. We would just see some people caring and having 
12 meetings and having workshops and continuing to meet and discuss and sending emails, 
13 and sending red alerts every few hours on computer screens, and we would still have this 
14 problem. And it's good and -- and I suggest fair for the Crown to say it is inexcusable that 
15 this man was detained for 36 hours, but we have to have, I -- I respectfully submit, a real 
16 remedy that truly addresses that and that has some hope of-- of doing something here in 
17 the future. 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

My friend also said in argument and, again very fairly, that the State ought to have been 
aware that this was -- this was going to be a problem and I understood my friend to say we 
can all agree that the system design was -- was flawed. Maybe -- maybe arguably that 
explains things way back when, a year ago, but I suggest there's been a long period to get 
this fixed and perhaps it would be okay if it were just a few people every month that were 
having to deal with this while it got sorted out, but when there is no real prospect of sorting 
this out right now, it's just not getting the attention that-- that it ought to. 

THE COURT: Can I -- can I have the exhibit 2, I think. Or 1. 
No. No, not that one. It's a one-sheeter. It's the bail review update. It-- it-- because I just 
wanted to ask you something. Alberta Bail Review. It looks like this. 

THE COURT CLERK: I don't seem to see any sheet. 

33 THE COURT: Okay. I -- there was a copy made but 
34 unfortunately there's-- sorry. It looks like--
35 
36 THE COURT CLERK: 
37 

THE COURT: 

(INDISCERNIBLE). 

It looks like this but unfortunately there's an 38 
39 
40 
41 

exhibit on-- sorry. There is a-- a tag and I can't read something. 

MS. HATCH: No, not that report. 
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1 
2 MS. CORABIAN: 
3 

4 THECOURT: 
5 
6 THE COURT CLERK: 
7 pages. Otherwise I'mjust getting--
8 
9 THECOURT: 

10 
11 MS. CORABIAN: 
12 
13 THECOURTCLERK: 
14 
15 MS. CORABIAN: 
16 don't know if that would --
17 
18 THECOURT: 
19 
20 THE COURT CLERK: 
21 
22 THE COURT: 
23 sec. 
24 
25 MS. HATCH: 
26 
27 MS. CORABIAN: 
28 
29 THE COURT: 
30 
31 MS. CORABIAN: 
32 
33 MS. HATCH: 
34 
35 THECOURT: 
36 

186 

No, that's --

No, that's--

I was just hoping that it was stuck in one of these 

Okay. 

It was an--

-- docket sheets. 

-- exhibit that was referred to this morning so I 

I don't--

It may be attached to the file itself. 

Just a moment. Could be. Just -- hang on for a 

The police office was looking at it; right? 

Correct. Correct. 

Would it be on --

No, and I--

(INDISCERNIBLE). 

l got it. It's on the file itself. Sorry. Sorry. Sorry. 

37 MS. HATCH: So, another point that my-- my friend made was 
38 that the Court hasn't had the benefit of evidence here from the complainant. Of course, that 
39 would always be the case when there is an argument that a trial ought not continue because 
40 the abuse of conduct of the State would be aggravated or perpetuated by that. If sa question 
41 of, and I'm-- I'm just going to refer--



211
187 

2 THE COURT: Let's-- let's-- let's just go back to that. I want-
3 - just want to think about that. If this voir dire would have proceeded within the-- within 
4 the trial proper, okay. Right? Would-- would I have heard from the complainant at that 
5 point in time I guess is my question? During the course of the voir dire, I'm assuming not. 
6 
7 MS.HATCH: No. Again, because this motion would have been 
8 heard at the outset of the trial. 
9 

10 THE COURT: Right. 
11 
12 MS. HATCH: Or I vvould have argued that it ought to. But, 
13 again, that" s also why we put before you at the start of the case, an admission that--
14 
15 THECOURT: No, no. I understand what--
16 
17 MS. HATCH: Yeah. 
18 
19 THE COURT: -- what you put before you. No, no. But I think 
20 what you're-- because the trial didn't proceed in the normal-- in the normal course, but 
21 even in the normal course of a trial, the voir dire would be heard first. Yes, no, maybe so? 
22 
23 
24 

25 
26 
27 
28 

29 
30 
31 
32 

MS. HATCH: 

MS. CORABIAN: 

THE COURT: 

MS. CORABIAN: 

THE COURT: 

33 MS. CORABIAN: 

I -- I would agree in this instance. 

If I may respond? 

Yeah. Just I'm curious about that. 

I --1 sincerely-- I respectfully disagree. 

Yes. 

This isn't about trial fairness. This issue was not 
34 about trial fairness. This falls into the residual category--
35 
36 THE COURT: Residual category, yeah. 
37 
38 MS. CORABIAN: -- of state -- of state conduct. If this was about 
39 trial fairness, it would absolutely have had to happen at-- at-- before the trial was heard. 
40 That's when those applications are-- are made. That's when they·re heard. This isn't about 
41 Mr. Reilly's f~1ir trial. 
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2 THECOURT: No, I understand. 
3 

4 MS. CORABIAN: That's why--
5 
6 THECOURT: Okay. 
7 
8 MS. CORABIAN: -- this was an application from the Crown's 
9 perspective--

10 
11 THE COURT: That--
12 
13 MS. CORABIAN: --that ought to have been heard after-- after the 
14 --the trial. Were this application brought, for example, in the summer of2017, following 
15 immediately after Mr. Reilly's detention for the sole purpose of-- of shocking the system, 
16 of stopping the types of-- of detentions over 24 hours that were very clearly happening at 
17 the time, that was an appropriate instance where-- where this might have been heard before 
18 -- before trial. vVe are a week before -- before the trial when this was sought to be set in 
19 this manner. This was --this was initially set as a trial date with this Charter notice have 
20 been previously filed and there was a-- a date in December that was adjourned and it was 
21 brought forward for the purpose of-- of engaging in this procedure which, again, from --
22 from the Crown's perspective, my friend has just brought up that sentence reduction should 
23 not be taken into account because her client has a -- a presumption of innocence that 
24 applies. 
25 
26 I agree that the presumption of innocence applies, however, procedurally doing it in -- in -
27 - in this order, where we don't know if Mr. Reilly is, in fact, entitled to an acquittal, but 
28 doing it in this -- in this order, some remedies would not even be considered. Thaf s not 
29 what the Supreme Court intended. If-- if-- if we -- if we are engaging in an analysis of 
30 remedy on a matter that does not engage trial fairness before the trial, and \Ve're saying 
31 that some -- some remedies, for example, a sentence reduction should maybe not be taken 
32 into account because we don't know if Mr. Reilly is guilty or innocent, then we're not 
33 engaging in the proper--
34 
35 
36 
37 
38 

THE COURT: 

MS. CORABIAN: 

39 THECOURT: 
40 
41 MS. HATCH: 

The balancing. 

0 0 

-- m proper exerctse. 

Yeah. I understand what you're saying. Okay. 

Can I -- can I continue, Your Honour? 
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1 
2 THECOURT: Go ahead. Yeah, go --
3 
4 MS. HATCH: Thank you. 
5 
6 THECOURT: -- go -- go ahead. 
7 
8 MS. HATCH: We are engaging in-- in the balancing and that 
9 is where there are many, many motions that are heard with an agreement of what the trial 

10 context relates to and the Court has that. The Court knows what the charges are, the Court 
11 knows what the Crown will be proceeding with, and what the allegations were, and we--
12 I was very fair in-- in getting that set out at the start so that we would have that context. 
13 
14 And, again, in an application such as this, I submit that specifically with the residual 
15 category, this is what vve're dealing with is not hearing the trial because the abuse is 
16 perpetuated by going into the trial process, and that's where the Court, in those 
17 circumstances where it's appropriate stays the charge and says it's not appropriate to go 
18 through the-- the trial process and that sometimes, as the Court says in -- in the Zarinchang 
19 case, a stay of the charge against an accused in the residual category of cases is the price 
20 the system pays to protect its integrity. That's --that is what this is all about is the system's 
21 integrity in terms of protecting the liberty of the accused in a general sense, not just for this 
22 person, but the complete failure of the ability routinely to be able to accommodate people 
23 within a reasonable time or at the outset, at the widest, 24 hours. And that is where, yes, 
24 there -- there is sometimes a price that the system will pay but will pay to protect its 
25 integrity and that may be a stay in a particular case, in my respectful submission. 
26 
27 The-- again, the public may not really know much about this problem and how acute and 
28 significant it is, but they-- they may well, if a judgment makes it clear how serious this is 
29 and why it cannot be allowed to continue and why it must be addressed, and it is a stay that 
30 catches the attention of the authorities to rectify things because whatever's happening right 
31 now, all it leads to is some meetings and-- and discussions and-- and concern. That's, I-
32 - I submit, simply not enough. 
33 
34 I just wanted to briefly address a couple of the authorities my friend provides. The Regan 
35 case, and obviously it's-- it's an important case and in this case the-- the Court talks about 
36 exceptional and relatively rare cases where the past misconduct will be so egregious that 
3 7 the mere fact of going forward in light of it will be offensive. And that is where it's not 
38 inappropriate to have this application in advance of the trial. And in Regan, what's 
39 important is the Court wasn't saying well, the -- you know, these are serious charges and 
40 so we're not prepared to enter a stay because of that. In Regan, if-- if we look at page 301, 
41 the Court said in the first paragraph there at the bottom of the first paragraph: 
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1 
2 Moreover, this conduct, even if it did amount to an abuse, did not 
3 have an ongoing effect on the accused, which would jeopardize 
4 the fairness of his trial. 
5 
6 So there was not an ongoing effect. Also, the Court there, at the bottom of 
7 301, the Supreme Court noted: 
8 
9 That the trial judge made palpable and overriding factual errors 

10 which set his assessment of the facts askew. 
11 
12 So he had been in error finding that pre-charge Crown interviews were nonexistent. So the 
13 factual basis for it was not there. That does not mean that the Court was saying well, these 
14 are serious charges and so a stay wouldn't be appropriate as a result of that. 
15 
16 The Babos case, again, it's helpful talking about the -- the balancing that -- that has to 
17 happen, and talking about the integrity of the justice system, and whether the conduct of 
18 the trial would perpetuate or aggravate the issues. The Court talks about the balancing 
19 there at the bottom of page 310 in the -- in the headnote, and some of the things that will 
20 be looked at, the nature and seriousness of the impugned conduct, and my friend, I -- I 
21 believe said that we don't really have a good foundation or we don't really have the 
22 evidence for that. I respectfully submit we have excellent evidence of the nature and the 
23 seriousness of the impugned state conduct. 
24 

25 MS. CORABIAN: I misspoke, Ms. -- Ms. Hatch. 
26 
27 MS. HATCH: Okay. 
28 
29 MS. CORABIAN: l meant -- I meant that our --
30 
31 MS. HATCH: For the accused? 
32 
33 MS. CORABIAN: Yes. 
34 
35 MS. HATCH: Okay. 
36 
37 MS. CORABIAN: I -- I -- I misspoke about that. 
38 
39 MS. HATCH: Okay. 
40 
41 MS. CORABIAN: So my apologies. 
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2 THECOURT: That's okay. 

3 
4 MS. HATCH: I appreciate that. Then I will move on from that. 
5 Whether the conduct is isolated or reflects a systemic and ongoing problem. So my friend 
6 and I differ because I believe the Crown is saying this is not systemic. I respectfully submit 
7 it is exactly systemic. It is exactly ongoing. Systemic is -- is used in contrast to isolate it. 
8 This was not one man at one time. So my friend and I differ greatly there. 
9 

10 And we have to look, of course, at the circumstances of the accused, the charges he or she 
11 faces, and the interests of society in having the charges disposed of on the merits. Society 
12 will always have an interest in-- I think it's fair to say, in having the charges disposed of 
13 on the merits, but society does also have an interest in having a properly functioning and 
14 fair bail system where people are treated in accordance with their constitutional rights and 
15 the Criminal Code. Society does have an interest in that as well and a -- and a very 
16 compelling one. 
17 
18 And, yes, we will certainly look at the charges that are -- are faced as well, and then I 
19 suggest we do also look at the conditions of one's detention for 36 hours. So even-- even 
20 if the Court doesn't find that there, you know, are bodily fluids in the cell and this sort of 
21 thing, if someone' s in a cell with a light on for 36 hours, unable to lie down, without any 
22 bedding, I'd suggest that that's -- that is not acceptable and that's one of the things to be 
23 balanced as well. 
24 

25 Also to be balanced is the fact that he says he asks for-- he thought he asked for a blanket 
26 but one was not brought to him. There's no explanation from the officer as to why people 
27 don't-- don't get--
28 
29 THE COURT: Well, whether he asked for it or not, Ms. Hatch-
30 
31 
32 MS. HATCH: It should just--

33 
34 THE COURT: -- it seems to me--
35 
36 MS. HATCH: --be there. 
37 
38 THECOURT: --that that's something you should be given in a 
39 cell. 
40 
41 MS. HATCH: Yes. 
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2 THE COURT: I mean, I --I understand that they-- they may--
3 they worry about somebody trying to hang themselves, but if there's more than one or two 
4 people in the cell and if, as they say which they did say, the people are walking around 
5 every 15 minutes, you know, it would probably with a blanket, it's going to take you more 
6 than 15 minutes to arrange a hanging, I think. It's not like a belt. So ... 
7 
8 MS.HATCH: And he didn't give that evidence anyways that 
9 that was a concern so --

10 
11 THE COURT: No, but I -- one of the cases did. 
12 
13 MS. HATCH: Yes. 
14 
15 THE COURT: I think it was the --
16 
17 MS. CORABIAN: (INDISCERNIBLE) decision. 
18 
19 THECOURT: -- the one that was in Sherwood Park. I think it 
20 might have been in Sherwood Park. Talks about the fact that, you know, things are removed 
21 because they're worried about self-harm. 
22 
23 MS. CORABIAN: Correct. 
24 
25 
26 
27 
28 

THE COURT: But there's no evidence about that here. So the 
only evidence I have before me is that they don't give out blankets. I think that's the bottom 
line, which, you know -- and -- and -- but in Sherwood Park they seem to. So --

29 MS. HATCH: Right. 
30 
31 THECOURT: --you know. 
32 
33 MS. HATCH: Yes. 
34 
35 
36 
37 
38 
39 
40 
41 

THE COURT: And -- and that's something that I think that --
yeah, I just-- I can't understand that. But whether that's cruel and unusual, whether that 
meets that threshold set out in the -- in the -- at the Supreme Court of Canada level is 
another issue, but it certainly goes towards section 9 argument and whether or not there 
should be a stay in terms of the balancing. 

MS. HATCH: Yes. 
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1 
2 THECOURT: That's -- that's one --
3 
4 MS.HATCH: That's-- that's my issue too. 
5 
6 THECOURT: Okay. 
7 
8 MS. HATCH: I also wanted to say in terms of Babos, it's very 
9 important 1--1 'd suggest on page 311, that the Court recognizes that this was not a systemic 

10 issue. So the Court found that the trial judge made a palpable and overriding error- this is 
11 about five lines from the top- in finding that the Crown's conduct occasioned prejudice to 
12 the integrity of the justice system and that the judge had failed to consider the existence of 
13 other remedies. Could have excluded-- the Court talks about excluding the firearm, et 
14 cetera, and the Crown prosecutor who had made some threats in that case was removed 
15 from the case, so that was specific to that case and could have been-- and partially was 
16 addressed in that case. That Crown prosecutor was off the case, you could exclude that 
17 firearm, et cetera, and there wasn't the balancing that needed to take place, and it was not 
18 one of the clearest of-- of cases. So that's a helpful assessment and I suggest distinguishes 
19 it from the case that we're dealing with. 
20 
21 Brietly, the second last case, the Hay case, the Queen's Bench 1986, in the very early days 
22 of-- of Charter jurisprudence. 
23 
24 THE COURT: Hay? 
25 
26 MS. HATCH: Sorry? I think it's called Hay. R. v. Hay. 
27 
28 THE COURT: Oh, sorry. 
29 
30 MS. HATCH: Yeah. It's a different format. 
31 
32 THE COURT: No, and, you know, it is 1986 so the Charter 
33 came in '82, so we're-- we're talking four years. I mean, I think that some of the things he 
34 says are probably-- you know, were--
35 
36 MS. HATCH: The jurisprudence is--
37 
38 THE COURT: -- are valid. 
39 
40 MS. HATCH: -- developed, I would suggest --
41 
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l THECOURT: But there's been--
2 
3 MS.HATCH: -- a fair bit. The --
4 
5 THE COURT: --a lot of change-- or sorry, there's been a lot of 
6 discussion in the-- in other-- in jurisprudence since about this issue. 
7 
8 MS.HATCH: Yes. 
9 

10 THECOURT: Right. 
11 
12 MS. HATCH: Yeah, so I don't suggest it's totally irrelevant but 
13 it's not all that helpful. The Court recognizes that there may be cases where a stay would 
14 be a just remedy and -- and, again, the -- the part that my friend had relied on or pointed 
15 to, which was-- I'm not-- I-- I won't comment much on-- on that. I-- I just suggest that 
16 it's not especially helpful in the circumstances. 
17 
18 Lastly that the very last case that the Crown provides, Zarinchang is-- is somewhat helpful 
19 but somewhat different, but there was a lack of systemic resources there so that's important. 
20 The accused was charged with assault and related offences against a domestic partner. So 
21 it's similar in that respect. He also had charges in another jurisdiction. The trial judge there 
22 was found to have erred granting a stay because he didn't do the balancing that was 
23 required. The stay was set aside without prejudice to his ability to bring a new application. 
24 So the Court is leaving it open and saying it may well be relevant or it may well be the 
25 right remedy. And the question was whether continuing the prosecution would create 
26 prejudice to the system of justice that warranted the stay. 
27 
28 So when-~ when we look at this case, I-- I just wanted to bring the Court's attention to 
29 paragraph 37 there because there's some quoting-- some extensive quotations there, again, 
30 from Justice Iacobucci in -- in the Hall case, and where he was in dissent with these 
31 comments that were relied on in other cases about liberty being lost and never regained: 
32 
33 
34 
35 
36 
37 

... and where the potential exists for the loss of freedom for even 
a day, then we, as a free and democratic society, must place the 
highest emphasis on ensuring that our system of justice minimizes 
the chances of an unwarranted denial of liberty. 

38 And then talks about the presumption of innocence and the rest of that page is -- is 
39 important, and at the very bottom talks about restricting pretrial detention to only those 
40 circumstances where the fundamental rights and freedoms of the accused must be 
41 overridden in order to preserve some demonstrably pressing societal interest. Some steps 
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had been taken there in terms of their Crown attorney had formed a committee to address 
2 the issue, but clearly it was -- it was problematic. It doesn't seem though, from this case 
3 that there's much of an evidentiary record or at least certainly not-- not what we have here. 
4 And again, what my friend very fairly referred to at the bottom of paragraph 59 where the 
5 Court says: 
6 
7 In effect, a stay of the charge against an accused in the residual 
8 category of cases is the price the system pays to protect its 
9 integrity. 

10 
11 And -- and that is our position here. The Court goes on to talk about the residual category 
12 not being an open-ended means for courts to address ongoing systemic problems. So it's 
13 not just something that's going to happen all the time routinely. But I suggest that on the 
14 evidentiary record here before the Court, what we're seeing is extreme. Unfortunately, 
15 doesn't seems that it's -- would be litigated and it is now being litigated and -- and you 
16 have before you witnesses that -- that the Crown called to assist and a good evidentiary 
17 record to make the proper determinations and conduct the balancing (INDISCERNIBLE) 
18 necessary. So it wasn't the case that the Crown was saying that that systemic issue was not 
19 a problem. It was just simply a failure to conduct the balancing. 
20 
21 And, again, at paragraph 66 the Court said: 
22 
23 
24 
25 
26 

It may be that a stay of the charges against this respondent is an 
appropriate price for society to pay in order to correct a serious 
systemic failure in the bail system ... 

27 And I suggest that's-- that's where we're left here. The application is-- is before the Court. 
28 There is not another remedy that would suitably address this and address it in a prospective 
29 way which will hopefully have some implications and some positive implications as 
30 opposed to just the continuation of a few hundred people a month being in this predicament. 
31 
32 Thank you, Your Honour. 
33 
34 THE COURT: Sorry. 
35 
36 MS. CORABIAN: I just have a very, very brief reply, Your Honour 
37 
38 
39 THE COURT: Okay. 
40 
41 MS. CORABIAN: --before we conclude and I-- I-- I do think this 
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is a very important point, particularly in light of the fact that my friend suggests that a 
2 sentence reduction is inappropriate in this case because of the presumption of innocence. 
3 In -- in effect, the Court would be failing to consider other remedies because this is not a 
4 trial fairness case. We are-- we are dealing with a situation where a trial is scheduled next 
5 week. It was, at the time of this application before this Honourable Court, scheduled a 
6 number-- a couple of months away from that application. So the -- the ultimate question 
7 is how is the abuse being perpetuated by continuing with the trial next week. A trial that 
8 would be able to provide full context for this Court in order to allow it to engage in that 
9 balancing exercise at the end of the day, and in-- in every case, certainly where the remedy 

10 was a sentence reduction, it was a case following a conviction. So, again, if we are--
11 
12 THE COURT: Okay. So are you-- are you-- are you suggesting 
13 -- I just want to clarify in my -- in my mind. This has been a long day so ... Are you 
14 suggesting then that the Court should delay the decision on this issue until such time --
15 until I hear the trial next week? Is that what you're-- what you're saying? 
16 
17 MS. CORABIAN: I am, Your Honour. 
18 
19 THE COURT: Okay. I just--
20 
21 MS. CORABIAN: I -- I -- I'm --
22 
23 THE COURT: -- want to make sure that --
24 
25 
26 
27 
28 
29 
30 
31 

MS. CORABIAN: Because I -- because I think otherwise the -- the 
Court would not be fairly considering what the -- what the other options are potentially, 
and following-- again, it would be my contention that there's absolutely no reason why 
this application needed to occur before trial this close to the trial date at this point. It would 
have been my proposal on -- on the date of trial that we hear the trial and then if there were 
a conviction, then we deal with this -- with this issue. 

32 THE COURT: Right. But then the -- the -- the only -- the 
33 problem with that, right, is if there was an acquittal, then that's the end of the story, isn't 
34 it? Then there's no-- then there is-- there is no-- nothing will come from the Court on the 
35 issue of-- of the problems that may or-- or that-- obviously, the problems that exist at the 
36 -- at the Crown bail office; right? 
37 
38 MS. CORABIAN: In this case, if there were an acquittal --
39 
40 THE COURT: That's what would happen. 
41 
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I MS. CORABIAN: 
2 
3 THECOURT: 
4 
5 MS. CORABIAN: 
6 
7 THECOURT: 
8 
9 MS. CORABIAN: 

I 0 we can -- we can have the discussion. 
11 
12 THE COURT: 
13 
14 MS. CORABIAN: 
15 
16 THE COURT: 
17 
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-- perhaps not. 

Yeah. 

But the -- I -- I -- I do want to -- to caution --

Yeah. 

-- about perverting the -- the procedure so that 

No. I-- yeah. I-- I have to --

And so, the -- the --

-- think about that. 

18 MS. CORABIAN: -- point is that if the -- if the balancing exercise 
19 requires the Court to have the full context and you don't have it, Your Honour. You don't 
20 have the full context, you have a bare bones recitation. You don't have the full context of 
21 what this case involves either from Mr. Reilly's prospective or from-- from the allegations 
22 on behalf of the complainant. The evidence that -- that would be called before you, all of 
23 which courts have been clear the court -- the Honourable Court has to take into account in 
24 -- in engaging in the exercise. 
25 
26 If we were dealing with an issue of trial fairness, which -- which is --
27 
28 THE COURT: Yeah. 
29 
30 MS. CORABIAN: --Regan, Regan involved a-- a Crown abuse of 
31 process issue. That was-- that was something that certainly had to be determined prior to 
32 --to a trial. We're dealing with a trial next week and a question of whether or not the-- the 
33 ongoing state misconduct would be perpetuated by continuing with next week's trial. And 
34 -- and that's -- that's why I had initial reservations with -- with the procedure. 
35 
36 THE COURT: The trial is schedule for what, next Friday? 
37 
38 MS. CORABIAN: Friday, yes. 
39 
40 Judgment Reserved (Voir Dire) 
41 
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THE COURT: Obviously I -- I can't come up with a decision 
2 tomorrow and I'm not here on-- on Monday. This is what I intend to do. I am-- I'm going 
3 --I'm going to give an oral-- oral decision with-- with fuller reasons to follow and then if 
4 -- ifl -- ifl decide that the trial proceeds, then we'll proceed with the trial on the 16th. If I 
5 stay the charges, then that will be the end of that and you'll know on Wednesday. And I 
6 understand that puts in a fairly difficult position because of the fact that you've got trial 
7 preparation but I-- I can't do any better than that. So-- and I'm sorry about that. 
8 
9 In terms of Wednesday, I know-- Wednesday is-- is that the 13th? No. 

10 
11 MS. CORABIAN: 14th. 
12 
13 THE COURT: 14th. Can you pull up my schedule? Can you pull 
14 up my schedule? I'm just checking, I know I'm in one of the-- the dockets. I just don't 
15 know which one. We'll just get them and then we-- and do-- do either of you know where 
16 you are next Wednesday? 
17 
18 MS. CORABIAN: 
19 
20 MS. HATCH: 
21 
22 THE COURT: 
23 
24 
25 MS. CORABIAN: 
26 
27 THECOURT: 
28 
29 MS. CORABIAN: 
30 

I-- I'm available Wednesday. 

So am I. 

So first thing in the morning, you'd be available 

Yes, Your Honour. 

-- or at 1 :00 if I'm in a docket? 

Certainly. 

31 THE COURT: Okay. Just hang on then. There it's on. So next 
32 Wednesday, March 14th. There. Okay. So --
33 
34 THE COURT CLERK: The 16th; correct? 
35 
36 THE COURT: The -- no. The -- the 14th. 
37 
38 THE COURT CLERK: 265, and then it says MHC implementation. 
39 
40 THECOURT: Yeah. No, that's just my morning meeting. 
41 That's normal. So I start 265 at-- at 9:00. \Ve usually have a break at 1. What I'm going to 
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1 suggest is 1:00 on-- in courtroom 265 and they'll be a break at that point in time. I'll have 
2 a lunch break at-- at 1 :00. So 265, 1 PM. Does that work for both counsel? 
3 
4 MS. CORABIAN: Yes, Your Honour. Thank you. 
5 
6 MS. HATCH: It does. I wonder --
7 
8 THECOURT: Okay. 
9 

10 MS. HATCH: -- does my client need to be here --
11 
12 THE COURT: No. 
13 
14 MS. HATCH: --for that? No. Okay. Just he's taken a lot of time 
15 off work so --
16 
17 THE COURT: No, that's fine. 
18 
19 MS. HATCH: --I'm (INDISCERNIBLE). 
20 
21 THE COURT: He can -- you've got a designation obviously 
22 filed; right? 
23 
24 MS. HATCH: Yes. 
25 
26 THE COURT: Yeah, so that's fine. Okay. So 1:00 in courtroom 
27 265. We will see you then. 
28 
29 MS. HATCH: Thank you very much. 
30 
31 MS. CORABIAN: Thank you, Your Honour. 
32 
33 THE COURT: Okay. 
34 

35 
36 PROCEEDINGS ADJOURNED UNTIL 1:00PM, MARCH 14, 2018 

37 
38 
39 
40 
41 
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1 Certificate of Record 
2 

200 

3 I, Samuel Butler-Streicker, certify that the recording is the record made of the evidence in the 
4 proceedings in Provincial Court held in courtroom 354 at Edmonton, Alberta on the 8th day 
5 of March 2018, and that I was the court official in charge of the sound-recording machine 
6 during the proceedings. 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

·29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
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Certificate of Transcript 
2 
3 I, Marcey Lepka, certify that 
4 
5 (a) 
6 
7 
8 
9 (b) 

10 
1 1 

I transcribed the record, which was recorded by a sound-recording machine, to the best 
of my skill and ability and the foregoing pages are a complete and accurate transcript 
of the contents of the record, and 

the Certificate of Record for these proceedings was included orally on the record and is 
transcribed in this transcript. 

12 Order: 1000-2526 
13 Marcey Lepka, Transcriber 
14 Dated: 2018.03.19 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

35 
36 
37 
38 
39 
40 
41 
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I Proceedings taken in the Provincial Court of Alberta, Law Courts, Edmonton, Alberta 
2 
3 March 14,2018 
4 
5 The Honourable Judge Cochard 
6 
7 I. Corabian 
8 D. R. Hatch 
9 L. Strukalo 

10 
11 
12 Discussion 
13 
14 THE COURT: 
15 
16 MS. CORABIAN: 
17 
18 THE COURT: 
19 
20 MS. HATCH: 
21 the defence sits. 
22 
23 THE COURT: 
24 
25 MS.HATCH: 
26 
27 Decision 
28 

Afternoon Session 

Provincial Court of Alberta 

For the Crown 
For the Accused 
Court Clerk 

Good morning -- or good afternoon. 

Good afternoon, Your Honour. 

You changed spots. 

Madam Clerk said in this courtroom this is where 

No, that's okay. That's okay. It's fine with me. 

I said I'll go wherever. 

29 THE COURT: All right. As I indicated to you that I am going to 
30 have formal reasons to follow, so I am just going to give you my decision related to the 
31 issue of whether or not a stay will be granted, and then I will have my reasons, written 
32 decision, probably within three to four weeks. 
33 
34 So Ryan Curtis Reilly was charged on Aprillst, 2017 with a five-count Information related 
3 5 to a domestic dispute which is alleged to have occurred on March 3 l st, 201 7. He was 
36 arrested at 11:50 AM on April4, 2017, brought to the downtown police station, and held 
37 until his release from there at 11:25 PM on April 5th, 2017. He was not taken before a 
38 justice of the peace for a bail hearing until 10:59 PM on April 5th, 2017. 
39 
40 His period of detention therefore was close to 36 hours, during which time he was held in 
41 a cell, one of 18 at the Edmonton Police Headquarters, with two or three other persons, 
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which cell had a steel bench at one end and an open toilet, affording no privacy. The lights 
2 were on 24/7. Food was limited. Sleeping would be on a concrete floor without a blanket. 
3 
4 The trial of this action is scheduled in terms of the substantive issues on March 16, 2018. 
5 On March 6, 2018 I heard an interim application by defence asking for a stay of 
6 proceedings of the criminal trial. I would note that the defence had requested that the stay 
7 application be heard prior to the trial and that application was made before me. I acceded 
8 to the request. The Crown was opposed to the application being split from the actual trial 
9 proper. Both counsel agreed that the same judge who heard the application would also hear 

10 the trial if the stay application was not successful. 
1 1 
12 Viva voce evidence was called by both the defence and the Crown at the voir dire. On 
13 March 6, 2018, I heard from the defendant Ryan Curtis Reilly and on behalf of the Crown 
14 Nancy Zhang, who was the project manager of the bail project which was implemented as 
15 a result of recommendations that were in a report called the Alberta Bail Review, endorsing 
16 a call for change authored by Nancy Irving, which was dated February of 2016. 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

The application before me was adjourned from March 6 to March 8 to allow the Crown to 
call a further witness, being a Sergeant Fay who is responsible for the detainee unit at 
Edmonton Police Service. 

I did request a copy of the Irving report, as I call it, and was provided a copy. In addition, 
exhibits were entered, being a bail project updated October 2017, statistics on the number 
of persons held more than 24 hours from October 20, 2016 through to December 2017, and 
an email which was authored by Ms. Zhang. 

27 Argument was heard on March 8, 2016. At the end of argument, I indicated to counsel I 
28 would render my oral decision on the stay with written reasons to follow. The defence has 
29 argued that Mr. Reilly's constitutional rights under section 7, 9, ll(e) and 12 of the Charter 
30 were violated and that the only remedy is a stay of proceedings. The Crown concedes that 
31 Mr. Reilly's section 7, 9 and 11(e) rights were violated, but not section 12, being cruel and 
32 unusual punishment. 
,..,,.., 
.L) 

34 She argues that the remedy should not be a stay, but an alternative remedy such as a 
35 reduction in the sentence should I find Mr. Reilly guilty of the charges or some of the 
36 charges at the trial. A stay should only be provided, she says, in accordance with the law 
3 7 as outlined by the Supreme Court of Canada in the clearest of cases, and the Crown argues 
38 that this is not such a case. 
39 
40 I was provided with case law in advance of the argument and I was provided with further 
41 cases during the course of the argument. I want to thank both counsel for their very able 
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presentations during this voir dire. 
2 
3 For reasons which will follow, I do find that Mr. Reilly's section 7, 9 and 11 (e) rights were 
4 violated by his detention of 36 hours on April 4th and 5th, 2017. I find that section 12 was 
5 not breached. The conditions during those 36 hours in my view do not meet the test set out 
6 in R. v. Smith [1987] 1 S.C.R. 1045, and I quote: 
7 
8 "Is the punishment so excessive that it outrages standards of 
9 decency?" 

10 
11 This will be further elaborated on in my written reasons. 
12 
13 With respect to the request for the stay of proceedings as a result of the breaches, 7, 9 and 
14 11(e), with some reluctance, I do grant the stay. I am certainly aware that what this means 
15 is that the complainant in this case will not have her day in court, will not be able to present 
16 her victim impact statement, should she have one, and should Mr. Reilly be convicted. 
17 Domestic violence is a continuing problem in our society but the conduct that occurred 
18 here where a person who is presumed innocent until proven guilty and where the rule of 
19 law places great emphasis on the liberty of the subject and denounces arbitrary detention 
20 and where overholding --in other words, being held more than 24 hours in accordance with 
21 the Code -- has been an ongoing problem in Alberta since October of 2016 with no 
22 abatement. 
23 
24 The balance is tipped in favour of the stay; therefore, there will be a stay of proceedings, 
25 written reasons to follow. 
26 
27 MS. HATCH: 
28 
29 THE COURT: 
30 
31 MS. CORABIAN: 
32 
33 THE COURT: 
34 
35 Discussion 
36 

Thank you very much, Your Honour. 

Okay. 

Thank you, Your Honour. 

Thank you. 

37 MS. PARSONS: Excuse me, Your Honour. My name is Paige 
38 Parsons. I'm a journalist with the Edmonton Journal. I'd like to request access to the exhibits 
3 9 that were --
40 
41 THE COURT: I am sorry? 
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2 MS. PARSONS: I would like to request access to the exhibits that 
3 were part of the application. 
4 
5 THE COURT: I believe that in terms of the exhibits, my 
6 understanding is that the Irving report which I have mentioned is public record. 
7 
8 MS.HATCH: 
9 

Yes. 

10 THE COURT: And I think -- and the bail project update which 
11 I referred to as well is also public record. But that I'm not positive. 
12 
13 MS. HATCH: 
14 
15 MS. CORABIAN: 
16 
17 MS. HATCH: 
18 don't-- I'd talk to my friend. 
19 
20 THE COURT: 
21 I know that. 
22 
23 MS. CORABIAN: 
24 counsel and very broadly. 
25 
26 THE COURT: 
27 

Is it? 

Well, it's disseminated so --

I know that the prosecutors don't get it, so I 

Okay, and I may be wrong about that. I get it, so 

It's disseminated very widely to all defence 

Okay. 

28 MS. CORABIAN: But in any event, I have no. objection to the 
29 exhibits being accessed by Ms. Parsons. They are exhibits. 
30 
31 THE COURT: 
32 related to the email by Ms. Zhang--
33 
34 MS. HATCH: 
35 information. 
36 
37 THE COURT: 
38 

39 MS. CORABIAN: 
40 would be email addresses. 
41 

The only concern that I would have is the exhibit 

I do too because there 1s some personal 

--which was entered as an exhibit. 

The only personal inforn1ation in there I think 
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MS. HATCH: Which is also public. 
2 
3 THE COURT: Is her email -- yes, it is her email address. So I 
4 do not have any objection to the chart which contains the statistics, which essentially is 
5 what Ms. Zhang's email says. 
6 
7 MS.HATCH: 
8 
9 THECOURT: 

Correct. 

So the chart-- and I am not sure what exhibit that 
10 is-- the bail project and Ms. Irving's report being accessed subject to Crown. 
11 
12 MS.HATCH: 
13 
14 THECOURT: 
15 
16 MS. HATCH: 
17 

I'm not sure that I can have any objection to it. 

I am sorry? 

I think it is a public record. 

18 THE COURT: It is public record. So I will make-- if you need 
19 an order -- is that what you are asking for? 
20 
21 MS. PARSONS: 
22 

Yes. 

23 THE COURT: All right. I will order that you are entitled to 
24 review the exhibits, save and except for the email from Ms. Zhang. Okay? 
25 
26 MS. HATCH: 
27 
28 MS.PARSONS: 
29 
30 MS. CORABIAN: 
31 

Thank you, Your Honour. 

Thank you. 

Thank you, Your Honour. 

32 THE COURT: Thank you. And as I have indicated, the written 
33 reasons will be between two and four weeks, and they will just be provided to counsel. 
34 
35 MS. HATCH: 
36 
37 THECOURT: 
38 
39 MS. CORABIAN: 
40 
41 THE COURT: 

Thank you, Your Honour. 

Okay? When it's done. 

Thank you. 

Thank you very much. 
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l Certificate of Record 
2 

208 

3 I, Laura Strukalo, certify that the recording is a record made of the evidence in the 
4 proceedings in Provincial Court held in courtroom 448 at Edmonton, Alberta, on the 14th 
5 day of March, 2018, and that I was the court official in charge of the sound-recording 

6 machine during the proceedings. 
7 
8 
9 

10 
11 

12 
13 
14 

15 
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Certificate of Transcript 
2 
3 I, Carol Barrett, certify that 
4 
5 (a) I transcribed the record, which was recorded by a sound-recording machine, to the best 
6 of my skill and ability and the foregoing pages are a complete and accurate transcript of 
7 the contents of the record, and 
8 
9 (b) the Certificate of Record for these proceedings was included orally on the record and 

10 is transcribed in this transcript. 
11 
12 OrderNo. 1000-2527 
13 Carol Barrett, Transcriber 
14 Dated: 2018.03.19 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
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32 
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COURT OF APPEAL OF ALBERTA 

COURT OF APPEAL FILE NUMBER: 1803-0092-A 

TRIAL COURT FILE NUMBER: 

REGISTRY OFFICE: 

PLAINTIFF/APPLICANT: 

STATUS ON APPEAL: 
STATUS ON APPLICATION: 

DEFENDANT/RESPONDENT: 

STATUS ON APPEAL: 
STATUS ON APPLICATION: 

170364640P1 

Edmonton 

HER MAJESTY THE QUEEN 

APPELLANT 
RESPONDENT 

RYAN CURTIS REILLY 

RESPONDENT 
APPLICANT 

Form 49 
[Rule 13.19] 

Registrar's Stamp 

DOCUMENT: AFFIDAVIT IN SUPPORT OF FRESH 
EVIDENCE APPLICATION 

ADDRESS FOR SERVICE 
AND 
CONTACT INFORMATION OF 
PARTY FILING THIS 
DOCUMENT 

Michael Bates 
Ruttan Bates 
Barristers & Solicitors 
#600, 630- 6th Avenue S.W. 
Calgary, AB T2P OS8 
Telephone: 403-237-0025 
Fax: 403-237-0566 

AFFIDAVIT OF MICHELLE RIPLEY 

Sworn on January 8, 2019 

I, MICHELLE RAE RIPLEY of Calgary. of Alberta. SWEAR AND SAY THAT: 

I. I am the legal assistant at the law finn Ruttan Bates. and specifically the legal assistant to 
Michael Bates who is counsel for Ryan Reilly. the Applicant/Respondent in the within 
proceedings, and as a result of the ordinary execution of my employment duties I have 
personal knowledge of the matters hereinafter disposed to, except where stated to be 
based on information and belief. in which case I verily believe them to be true. 

2. I have reviewed the Appeal Record in this matter to note the description of Exhibit VD-3 
is "Defence - Email from Ian Savage to Deborah Hatch, Dated February 20, 2018". I 
understand this exhibit. a copy of which is attached as Exhibit "A" to this affidavit, 
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contained bail overholding statistics distributed by Nancy Zhang, a witness in these 
proceedings. 

3. I am advised by Michael Bates. that these statistics are periodically updated and widely 
distributed among various stakeholders in the justice system. Mr. Bates forwarded me an 
email he received from Mr. Savage dated November 26. 2018, which enclosed updated 
statistics distributed by Nancy Zhang that same date. A copy of this email is attached as 
Exhibit "B". 

4. At the direction of Mr. Bates, I saved the statistical information in the attachments from 
Ms. Zhang as PDF documents for ease of producing them in this affidavit. No alteration 
to any of the data was made. Attached collectively as Exhibit "C" are copies of the PDF 
documents containing the updated statistics distributed by Ms. Zhang on November 26, 
2018. 

4. I make this affidavit in support of Mr. Reilly ' s application for fresh evidence and for no 
improper purpose. 

SWORN BEFORE ME Calgary. Alberta. this 
81

h day of January, 2019. 

(C~d.id:ti 
Province 

of Alberta) MICHAEL G. BATES 
Barrister & Solicitor 

) 
) 
) 

) ~p 
~cs~c/ 
) 
) 
) 

) 

) Michelle Ripley 
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Further to our HPIC meeting this morning, Nancy has prepared the attached 24 hours stats. AS well, In ~he email below, 
she has broken down the numbers by pollee agency as requested at the HPIC meeting. 

Thanks! 

Ev. 

From: Nancy Zhang 
sent: Tuesday, February 20, 2018 9:36 AM 
To: 'DCJ Mclellan'; Eric Tolppanen 
Cc: Evelyn Schwabe; Tim Owens; Basem Hage; Travis Stang; Suzanne Kendall 
SUbject: Over 24 hour stats 

Good morning, 

Attached are the latest 24 hour stats. In response to Basem's question at today's HPIC meeting, below is the 
brel,lkdown oflaw enforcement agencies that had over 24 hour files. I divided RCMP and municipal police services 
as Telebail North and Telebail South. 

FOes over 24 hours 

LEA Over24hrs- Total flies - o/o over 24 hrs -
Last30days 30days 30days 

EPS 162 1264 13% 
CPS: 37 977 4o/o 
Telebail N 123 953 13% 
Telebail S 110 777 14% 
Total 432 3971 11% 

LEA Over24hrs- Total files - %over 24 hrs-
Feb12-18 Feb 12-18 Feb 12·18 

EPS. 49 320 15% 
CPS· 14 235 6% 
Telebail N 21 220 10% 
Telebail S 23 165 14% 
Total 107 940 11°/o 

Ev, can you please distribute this infonnatlon to HPIC? 

Thanks I 

Nancy Zhang 
Prosecution Business Strategist 
Alberta Crown Prosecution Service 
Alberta Justice and Solicitor General 
Phone: (780) 887-7067 
Nancy.Zhang@lgoy.ab.ca 

2 

A eomm&88iOJl8ffO ~for 
the Province of Alberta 

MICHAEl G. BATES 
Barri ., ·~ : ·"'icitor 

Exhibit Tag 
Provincial Court 
Case No. 

'i-D3Co4Lo4()P\ 
Cue Name 

4(\J. 

Submitted By 

0 Crown/Plaintiff 

MAR 0 6 2018 
Date 

CTS0501 (2008110) 
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From: 
Sent: 

cdla-exec@googlegroups.com on behalf of lan Savage <lanSavage@so-law.ca> 
Monday, November 26, 2018 11:23 AM 

To: cdla-exec@googlegroups.com 
Subject: Fwd: HPIC- updated over 24 hour stats 
Attachments: STATS Over 24 hour files- June2017 to Present.xlsx; ATIOOOOl.htm 

FYI. 

Jan Savage 
SAVAGE OYKHMAN LAW 
840-396-11 Ave SW 
Calgary, Alberta 
T2R OC5 

c 403 560 2123 

www.iansavage.ca 

Assistant - Jody Aguayo 
jodyaguayo@so-law.ca 

w 403 266 4440 
f 403 234 0337 

Sent from my iPhone 

Begin forwarded message: 

From: Nancy Zhang <Nancy.Zhang@gov.ab.ca> 
Date: November 26, 2018 at 11:16:52 AM MST 

Sworn before me th 
day of JM""Xi' , A.D. 20..J..j_ 

~~ A Commlaaionerfol~ fo1 
the Province of Alberta 

MICHAEL G. BATES 
Barrister & Solicitor 

To: Andrea Serink <andreaserink@gmail.com>, Arlene Lam <Alam@calgarypolice.ca>, Basem Hage 
<Basem.Hage@gov.ab.ca>, Brenda Haynes <Brenda.Haynes@gov.ab.ca>, Danny Lynn <dlynn@legalaid.ab.ca>, DCJ 
Mclellan <lkg@albertacourts.ca>, Eric Tolppanen <Eric.Tolppanen@gov.ab.ca>, "lan Robertson 
(ian.robertson@edmontonpolice .ca)" <ian.robertson@edmontonpolice.ca>, "lan Savage (iansavage@so-law.ca)" 
<iansavage@so-law.ca>, Inspector Nicole Chapdelaine <Nicole.Chapdelaine@edmontonpolice.ca>, Inspector Scott Boyd 
<SBoyd@calgarypolice.ca>, Jan Balian <Jan.Balion@gov.ab.ca>, "Katherine Thompson {JSG)" 
<Katherine.P.Thompson@gov.ab.ca>, Kathy Collins <Kathy.Collins@gov.ab.ca>, Kim Goddard 
<Kim.Goddard@gov.ab.ca>, "KStuart@calgarypolice.ca" <KStuart@calgarypolice.ca>, Leslie Noel 
<Leslie.Noel@gov.ab.ca>, Matthew Hinshaw <Matthew.Hinshaw@gov.ab.ca>, "Paddy Barker" 
<Paddy.Barker@gov.ab.ca>, "Pat Bard (pbard@legalaid.ab.ca)" <pbard@legalaid.ab.ca>, Sharon Lepetich 
<sharon.lepetich@gov.ab.ca>, "Sharon Sully" <Sharon.Sully@gov.ab.ca>, "Shelley Tkatch (shelley.tkatch@ppsc· 

sppc.gc.ca)" <shelley.tkatch@ppsc-sppc.gc.ca>, "Staff Sergeant Hart" <peter.hart@rcmp-grc.gc.ca>, Travis Stang 
<Travis.Stang@gov.ab.ca>, Wayne Redden <Wayne.Reddon@gov.ab.ca>, "William Faulkner" 
<witliam.faulkner@albertacourts.ca>, william shiplett <william.shiplett@albertacourts.ca> 
Cc: Tanya Bates <Tanya.Bates@gov.ab.ca> 
Subject: HPIC- updated over 24 hour stats 

Good morning, 

1 
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Attached are the latest stats on files over 24 hours for discussion at the HPIC meeting tomorrow. 

Thanks! 

Nancy Zhang 
Senior Project Manager 
Alberta Crown Prosecution Service 
Alberta Justice and Solicitor General 
Desk: (780) 415-2600 I Cell: (780) 887-7067 
Nancy.Zhanq@gov.ab.ca 

This email and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed. If you have received this email in error please notify the system manager. 
This message contains confidential information and is intended only for the individual named. If you are not the 
named addressee you should not disseminate, distribute or copy this e-mail. 

You received this message because you are subscribed to the Google Groups "CDLA Executive List" group. 
To unsubscribe from this group and stop receiving emails from it. send an email to cdla-
exec+unsubscri be(@,googlcgroups.com. 
To post to this group, send email to cdla-exec@googlegroups.com. 
To view this discussion on the web visit https://groups.google.com/d/msgid/cdla-cxcc/DC46.,784-0 I CE-44B3-
Af A8-D40CA54DFD9E%40so-law.ca. 
For more options. visit https: //groups.google.com/d/optout. 

2 
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FILES OVER 24 HOURS (All lEA) - WEEKLY 

•rhe stats this week account for an extra day due to the switchover to Criminal eFile that occurred on September 

18. The switchover means that from Sept 18/18 onward data will be collected and extracted from a different 

system. 

••3s files w1th data entry errors were excluded 
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2018 Oct 1- Oct 7 245 

2018 Oct 8 ·Oct 14 167 

2018 Oct 15 ·Oct 21 360 

2018 Oct 22 • Oct 28 384 

2018 Oct 29 • Nov4 303 

2018 Nov 05-Nov 11 283 
2018 Nov 12 - Nov 18 183 

2018 Nov 19 • Nov 25 258 

811 

772 
822 

881 

861 

844 

833 

819 

30.2% 

21.6% 

43.8% 

43.6% 

35.2% 

34% 

22% 

32% 

FILES OVER 24 HOURS (All LEA)· WEEKLY 

Note: Files with data entry errors were not mcluded. Files w1th Time in Custody less than 0 hours or greater than 

100 hours are also not included. 
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FILES OVER 24 HOURS (All LEA) - MONTHL V 

•crown bail was fully implemented in the province on June 21, 2017. 

1400 l 
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~~~~~~~~~~~-~~~~~~ ~ ~~~~~~~-~~~~ ~~~ 
~ ~ & ~ ~ ~ ~ ~~ ~ ~ & 

._,e~ ~o Qq; ~ ._,e~ 

Note: The statistics from October 2016 to March 2017 reflect only matters over 24 hours for EPS files. The statistics during that time do not include matters 

over 24 hours for other law enforcement agencies who were still doing police bail. Law enforcement agencies were added to the statistics as they transitioned 
to Crown-led bail hearings. From March 15, 2017, to June 21, 2017, Crown bail was implemented with groups of law enforcement agencies every two weeks. 

This chart reflects the number of files over 24 hours since full implementation in the province. 
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Hearings over 24 hours as a Percentage of All Files Received by JP Jurisdiction 
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Note: As of September 18, 2018, JP Junsdiction ts no longer tracked. 
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Total Number of Files by JP Jurisdiction 
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Hearings over 24 hours Law Enforcement Agency Group 
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COURT OF APPEAL OF ALBERTA 

Form 49 
[Rule 13.19] 

. .. -. ··-
COURT OF APPEAL FILE NUMBER: 1803-0092A Registrar's Stamp ' 

TRIAL COURT FILE NUMBER: 

REGISTRY OFFICE: 

APPELLANT: 

RESPONDENT: 

DOCUMENT: 

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION OF 
PARTY FILING THIS DOCUMENT: 

170364640P1 

Edmonton 

Her Majesty the Queen 

Ryan Curtis Reilly 

AFFIDAVIT 

JASON R RUSSELL 
Appeals Branch 
Justice and Solicitor General 
Alberta Crown Prosecution Service 
3rd Floor, Bowker Building 
9833 - 1 09 Street 
Edmonton, AB T5K 2E8 
Phone: (780) 422-5402 
Fax: (780) 422-1106 

AFFIDAVIT OF NANCY ZHANG 
Sworn on April _L, 2019 

I, Nancy Zhang of Edmonton, Alberta, SWEAR AND SAY THAT: 

1. I am the project manager for the Alberta Crown Bail Project and as a result have 
personal knowledge of the matters hereinafter deposed to, except where stated 
to be on information and belief, in which case I verily believe them to be true. 

2. On May 1, 2018, Legal Aid Duty Counsel services were implemented into the 
Alberta bail process for accused persons arrested by the Calgary Police Service. 

3. On August 1, 2018, duty counsel services were expanded to include accused 
persons arrested by law enforcement agencies south of Red Deer including Red 
Deer. 

4. Duty counsel services were fully implemented across the province on September 
24,2018. 

5. 
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. . 

------------------- ---

6 . 

7. 

8. Attached as Exhibit "A" to this my affidavit is a summary of the number of bail 
hearing that took longer than 24 hours from September 18, 2018 to March 10, 
2019. 

9. Since November 2018 the number of bail hearings taking more than 24 hours 
has decreased province wide as the bail process including duty counsel has 
continued to be refined. 

SWORN I AFFIRMED BEFOF}~ ME ) 
at Edmonton, Alberta, this JM. day ) 
of April, 2019 ) 

~ l 
(Commissioner for Oaths in and 
for the Province of Alberta) 

¢, :}~ 
--~ 

~'-?· ~ · · · ~:;.~ : . . ,r,· ... . "f 

~: . 
. ;.f· 

.. J 
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Week ~£ :?:2f\r(~st· " -,1·)au:§t9~tr ; - ~~ ~ >24 ~ps"" ~ GffStTc)t~ 1.11
' 1111 ~ ces~ 

Sept 18 - Sept 23 46 175 26.3% 20 125 16.0% 
Sept 24 -Sept 30 95 222 42.8% 15 181 8.3% 
Oct 01-0ct 07 87 217 40.1% 12 157 7.6% 
Oct 08-0ct 14 66 218 30.3% 20 187 10.7% 
Oct 15-0ct 21 132 229 57.6% 36 173 20.8% 
Oct 22-0ct 28 119 241 49.4% 30 211 14.2% 
Oct 29-Nov 04 185 267 69.3% 19 196 9.7% 
Nov 05-Nov 11 93 256 36.3% 35 213 16.4% 
Nov 12-Nov 18 80 271 29.5% 4 186 2.2% 
Nov 19-Nov 25 105 261 40.2% 23 181 12.7% 
Nov 26-Dec 02 103 248 41.5% 32 225 14.2% 
Dec 03-Dec 09 38 243 15.6% 13 229 5.7% 
Dec 10-Dec 16 85 260 32.7% 10 233 4.3% 
Dec 17-Dec 23 91 263 34.6% 39 222 17.6% 
Dec 24-Dec 30 21 177 11.9% 3 188 1.6% 
Dec 31-Jan 06 10 255 3.9% 30 217 13.8% 
Jan 07-Jan 13 35 245 14.3% 19 187 10.2% 
Jan 14-Jan 20 102 321 31.8% 42 277 15.2% 
Jan 21-Jan 27 86 266 32.3% 21 234 9.0% 
Jan 29-Feb 03 38 255 14.9% 14 233 6.0% 
Feb 04-Feb 10 31 238 13.0% 8 189 4.2% 
Feb 11-Feb 17 26 239 10.9% 13 213 6.1% 
Feb 18-Feb 24 18 262 6.9% 6 240 2.5% 
Feb 25-Mar 03 33 258 12.8% 7 220 3.2% 
Mar 04-Mar 10 17 275 6.2% 11 226 4.9% 

>24 Municipal Municipal Total Municipal 

32 80 40.0% 

18 105 17.1% 
20 103 19.4% 

10 95 10.5% 

36 108 33.3% 
44 90 48.9% 
18 91 19.8% 

14 64 21.9% 

14 74 18.9% 

34 94 36.2% 
17 81 21.0% 

7 75 9.3% 
11 69 15.9% 
26 72 36.1% 

2 58 3.4% 
6 82 7.3% 
8 92 8.7% 

6 108 5.6% 

3 75 4.0% 
14 103 13.6% 

3 75 4.0% 
4 87 4.6% 

2 59 3.4% 

5 83 6.0% 

7 79 8.9% 

this-Is Exhlblt • Pr • referred to In 
the affidavit of 

1\lo.~c.J :?iAO-~ 
Sworn before me this I 
dayot ~~D., 2QJ1_ 
A Commissioner for Oaths in and for Alberta 

ROBERT J. BEC~ 
BAf1RISTER & SOLICITOR 

~ ~241Rc~L f ~R'~M~totalt · [ 'ltu~:&' · ~24:TQ.tC!I. :' l'Q't~ , i -. J 
128 246 52.0% 226 626 
114 363 31.4% 242 871 
126 334 37.7% 245 811 

71 272 26.1% 167 772 
156 312 50.0% 360 822 
191 339 56.3% 384 881 

81 307 26.4% 303 861 
141 311 45.3% 283 844 

85 302 28.1% 183 833 
96 283 33.9% 258 819 

171 339 50.4% 323 893 
112 299 37.5% 170 846 
84 330 25.5% 190 892 

143 307 46.6% 299 864 
25 228 11.0% 51 651 
37 292 12.7% 83 846 
65 288 22.6% 127 812 
38 340 11.2% 188 1046 
23 248 9.3% 133 823 
35 265 13.2% 101 856 
45 291 15.5% 87 793 
37 277 13.4% 80 816 
42 289 14.5% 68 850 
33 320 10.3% 78 881 
26 308 8.4% 61 888 
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