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PART I: STATEMENT OF FACTS 
 
OVERVIEW 
 
1. The Appellant, Mr. Ryan Curtis Reilly, a presumed innocent Alberta resident, was arrested in 

Edmonton on allegations he committed criminal offences. At the time of his arrest, the state’s 

lawful authority to detain Mr. Reilly and restrict his liberty was expressly limited by 

Parliament by section 503(1)(a) of the Criminal Code of Canada [CC] and by the 

Constitution through sections 7, 9 and 11(e) of the Canadian Charter of Rights and 

Freedoms [the Charter].  The state did not comply with section 503(1)(a) CC and detained 

Mr. Reilly in breach of his section 7, 9 and 11(e) Charter rights by failing to bring him 

before an independent judicial officer to address his release for over 35 hours. During that 

time, he was detained in a small and cold cell which had a bench that was not long enough 

for him to lay on. The light remained on the entire time he was detained. He was given 

neither a blanket nor a pillow. The only sleep he had was while sitting up. The cell was 

blood-stained and smelled of vomit and urine. There was excrement on the sink. There was 

no toilet paper in the cell.1  

 

2. Prior to his trial, Mr. Reilly applied for a stay of proceedings as a result of the breaches of his 

rights, which breaches were acknowledged by the Crown. After hearing and considering the 

viva voce evidence of Mr. Reilly and two Crown witnesses, as well as several exhibits, the 

trial judge exercised her discretion and granted a stay. The Crown appealed. The Court of 

Appeal of Alberta [Court of Appeal] set aside the stay of proceedings and ordered Mr. 

Reilly’s case back to trial.2  Mr. Reilly applied for leave to this Court which was granted on 

January 23, 2020,3 following which he argued for (and on February 19, 2020, obtained) an 

                                                 
1 Reasons for Judgment of The Honourable Judge R.R. Cochard, dated April 19, 2018 (R. v. 

Reilly, 2018 ABPC 85 (CanLII), paras 16-17, 39-40, 50, Appellant’s Record, Vol I, TAB 2; 
AR 39/11-50/1, Appellant’s Record, Vol III, TAB 10 

2 Memorandum of Judgment of the Court of Appeal of Alberta (R. v. Reilly, 2019 ABCA 212), 
Appellant’s Record, Vol I, TAB 3 

3 Ryan Curtis Reilly v Her Majesty the Queen, 2020 CanLII 3695 (SCC), Appellant’s Record, 
Vol I, TAB 6 
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order, opposed by the Crown, staying his re-trial pending a determination of the within 

appeal by this Court.4 

 

3. Mr. Reilly asks this Court to determine that the Court of Appeal exceeded its jurisdiction, 

failed to adhere to the standard of review in a Crown appeal, and erroneously interpreted the 

law regarding stays of proceedings issued pursuant to section 24(1) of the Charter. The legal 

limits of a Crown appeal, and the constraints on the authority of an appellate court must be 

respected. The mandates of Parliament and the Canadian Constitution, designed to protect 

and promote individual liberty and the presumption of innocence, are not mere requests nor 

are they suggestions offered to the Alberta Attorney General to implement and respect at the 

Attorney General’s discretion.5 

 
4. Mr. Reilly seeks a reversal of the Court of Appeal’s finding that appellate intervention was 

warranted because he had failed to identify and establish an appropriate “systemic remedy” 

(as the evidence established that the state had been failing to bring hundreds of detainees in 

Alberta each month before a Justice of the Peace as required by law) and a reversal of the 

finding that a stay of proceedings is not a proper sanction to address systemic problems in the 

administration of criminal justice where the stay itself does not solve the ongoing problem. 

Canadian law has never required an individual charged with a criminal offence to resolve 

ongoing state misconduct as an additional ‘systemic’ Charter remedy, in order for a trial 

judge to properly determine that a stay of proceedings is just and appropriate. In this case, 

Mr. Reilly contends that the Court of Appeal, on its own initiative and without notice to the 

parties, erroneously created that requirement. 

 

5. Without question, and as the Crown conceded, Mr. Reilly was unlawfully and arbitrarily 

detained and unreasonably denied any opportunity to address his release for more than 35 

                                                 
4 R v Reilly, 2020 ABCA 70 (CanLII), Appellant’s Record, Vol I, TAB 5 
5 In addition to the admitted Charter breaches, a provincial government refusing to comply with 

criminal law and procedure established by Parliament is also an affront to the division of 
powers in the Constitution Act, 1867. 
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hours.6 Mr. Reilly was entitled, within the Provincial Court criminal trial process, to seek a 

just and appropriate individual remedy, including a stay of proceedings. Fixing the broken 

Alberta bail system which failed to abide by the rule of law, and violated Mr. Reilly’s rights, 

was not his burden to bear. It was not properly his burden in the trial court, nor in response to 

the Crown appeal, nor is it his burden before this Court. Mr. Reilly contends that the trial 

judge exercised her broad discretion in finding that a stay of proceedings was the appropriate 

remedy, and on a judicious analysis of this record, it is apparent that appellate intervention 

was not warranted in the court below. 

 
6. 25 years ago this Court unanimously endorsed a judicial stay of proceedings as an 

appropriate remedy for a breach of section 9 of the Charter arising from systemic non-

compliance with section 503(1) CC because there was no reason for the appellate court to 

have interfered with the trial judge’s exercise of discretion.7 In that case, no ‘systemic 

remedy’ beyond a stay of proceedings had been sought by the accused, Mr. Simpson, nor was 

any deemed by this Court to be required.  

 
7. Section 503(1)(a) CC has been characterized as potentially the most important section in the 

Criminal Code,8 because it safeguards the liberty of presumed innocent human beings who 

have jobs they can lose, children who can be apprehended, homes they can be evicted from, 

and who have the right to life, liberty and security of the person, and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice. Uniform 

compliance with this federal law in every province and territory is undoubtedly critical. 

Albertans, and those who visit Alberta, must have the same substantive rights against 

arbitrary government detention as those in every other jurisdiction in Canada have. 

 

8. The intervention of this Court is required to uphold the criminal law and the Charter and to 

ensure that the law is being applied uniformly and in accordance with Parliament’s intent. It 

is necessary to ensure that the liberty of detainees who are entitled to bail hearings is guarded 

                                                 
6 The Crown conceded breaches of each of Mr. Reilly’s section 7, 9, and 11(e) Charter rights 

arising from non-compliance with section 503(1)(a) CC. 
7R v Simpson, 1995 CanLII 120 (SCC), [1995] 1 SCR 449  
8 R v Simpson, 1994 CanLII 4528 (NLCA) at paras 36-37 
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zealously, and that proper and timely judicial oversight occurs. It is essential to ensure that 

the remedy of a judicial stay under s. 24(1) of the Charter is not taken away from trial judges 

assessing Charter breaches which invoke the residual category; especially where the liberty 

of those charged and detained is at stake. Those who suffer a Charter breach caused by 

systemic failings brought about by the state should not face a more stringent test or an added 

requirement to hold what would in essence amount to an inquiry to prove same.  

 
9. The Appellant requests that this Court re-instate the trial judge’s discretionary stay of 

proceedings. The Court of Appeal’s reasons are impugned as being contrary to the proper 

administration of justice in this country, undermining the responsibility of each of the 

executive and judicial branches of government to uphold the rule of law, and mindful of the 

need for Appellate Courts to respect the standard of review in relation to the discretionary 

rulings of trial judges.  

 
FACTS  
 
Allegations Against and Detention of the Appellant 
 
10. The Appellant was charged with aggravated assault (however, at the beginning of the trial the 

Crown indicated it would only be proceeding on a lesser charge of assault causing bodily 

harm) unlawful confinement, mischief and failure to comply with a probation order, all 

arising from a domestic dispute. As a result of the incident, the complainant had a swollen 

finger and red marks on her neck and buttocks. 

 
11. The Appellant was arrested by the Edmonton Police Service [EPS] on April 4, 2017 at 11:50 

AM. He was brought to EPS headquarters where he remained until his bail hearing at 10:59 

PM the next day, over 35 hours after his arrest. Following the bail hearing he was then not 

released until 11:25 PM; nearly 36 hours after being taken into police custody. 

 
12. Months before trial, the Appellant filed a Charter motion seeking a stay of proceedings on 

the basis that the delay in affording him a bail hearing violated his rights pursuant to sections 

7, 9, 11(e), and 12 of the Charter. For the purpose of the hearing, in order to provide the 

judge with context as to what was alleged, the parties advised the judge as to the 

circumstances of the alleged offences. The Appellant testified on the application about the 
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conditions of his detention while he awaited an opportunity to speak to his release.9 In 

response to the Appellant’s application, the Crown called viva voce evidence about the “bail 

project” in Alberta, its problems, efforts made to address those problems, and the conditions 

of the Detainee Management Unit where Mr. Reilly was detained while awaiting a bail 

hearing. 

 
13. For approximately 28 hours of the 35 hours preceding Mr. Reilly’s bail hearing, the Justice 

of the Peace hearing office was in operation.10 Further, Mr. Reilly was held at EPS police 

headquarters which is only a couple blocks away from the Edmonton courthouse and is 

connected by a tunnel. The EPS have used the tunnel to bring people to court for “rush court 

appearances” and “people that are arrested in court are walked through the tunnel back to 

police headquarters.”  Notwithstanding the available tunnel, the trial judge heard evidence 

that someone held on a weekday for 30, 36 or 40 hours awaiting an appearance before the 

bail ‘hearing office’ is not brought to appear before a Provincial Court Judge at the 

courthouse because “it’s the practice” or “just policy” reasons.11  

 
14. In Edmonton alone, in the month of April 2017 (when Mr. Reilly was arrested) there were 

190 individuals who were not taken before a Justice within 24 hours and an additional 99 

individuals who were detained for over 30 hours.  The longest detention without an 

appearance before a Justice of the Peace which the Staff Sergeant in charge could remember 

was ‘in the low forties in terms of hours’.12  He specifically agreed that the system of 

providing Justice of the Peace service for only 16 hours per day was not adequate to address 

the needs of getting people in front of a JP as soon as possible.13 EPS concerns had been 

raised with the bail project committee “repeatedly” and he characterized the increased “code 

red” and “24 hour violations” as “…quite concerning.  Exasperating I would say.”14  

 

                                                 
9AR 39/11-50/1, Appellant’s Record, Vol III, TAB 10 
10 AR 95/35 – 96/36, Appellant’s Record, Vol III, TAB 11 
11 AR 113/11-17, Appellant’s Record, Vol III, TAB 11 
12 AR 109/31 – 110/22, Appellant’s Record, Vol III, TAB 11 
13 AR 110/26-40, Appellant’s Record, Vol III, TAB 11 
14 AR 120/8-19 and 121/10-26, Appellant’s Record, Vol III, TAB 11 
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15. The Crown expressly conceded at trial that the state had violated Mr. Reilly’s section 7, 9 

and l l(e) Charter rights, going so far as to state that “the Crown does not seek to downplay 

or excuse the seriousness” of the breaches,15 and did not seek in any way to argue that the 

breaches were justified under section 1. In calling evidence, the Crown sought only to 

prevent the remedy of a stay of proceedings16, but in doing so provided no evidence of any 

explanation for why Mr. Reilly’s rights and section 503 CC were breached. Instead, the 

Crown elicited general evidence of problems encountered by the Crown in taking over 

conduct of bail applications in Alberta. 

 

Context of Bail in Alberta and the “Bail Project” 
 

16. The following timeline is of assistance in understanding the “bail project” in Alberta, 

whereby Crown prosecutors took over for police officers who had previously acted as 

“Crown agents” to present the Crown position on the release of detained individuals: 

 
(a) On April 29, 2016, the Attorney General of Alberta filed an Originating Notice 

seeking a declaration that police were lawfully permitted to continue presenting at 
bail hearings. 

 
(b) On October 19, 2016 the Attorney General of Alberta advised then Chief Justice 

Wittman that if the declaration sought was not granted, the government would require 
a 6 month suspension of his ruling “…to allow for the orderly transition from the 
current practice to one in which Crown prosecutors appear at all bail hearings.” 17  

 
(c) In explaining the need for a 6-month orderly transition, the Attorney General 

represented to then Chief Justice Wittman that if not permitted to properly resource 
and staff a Crown bail process, compliance with the rule of law could result in many 
unconditional releases of accused persons followed by resource-consuming 
applications to review those releases after the fact.18 

 
(d) On February 3, 2017, then Chief Justice Wittman declared the practice of police 

presenting at bail hearings in Alberta unlawful and granted the requested suspension 
of the declaration.  As such the Crown had no obligation to make a switch to Crown-
only bail hearings until August 8, 2017.  The Crown never requested any extension of 
this deadline. 

                                                 
15 AR 162/37-39, Appellant’s Record, Vol III, TAB 12 
16 AR 37/8-41, Appellant’s Record, Vol III, TAB  10 
17 Hearing Office Bail Hearings (Re), 2017 ABQB 74 (CanLII), at para 123 
18 Ibid, at para 123  
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(e) At the time of Mr. Reilly’s arrest in April 2017, the Crown-only bail hearings had 

been operating in Edmonton for several months. There was nothing preventing the 
Crown from continuing to use police officers if this would have assisted with 
compliance with s. 503 CC. 

 
(f) No explanation has ever been provided to the Court as to why Mr. Reilly was not 

unconditionally released or released by an officer in charge in order to comply with 
the rule of law instead of unlawfully extending his detention beyond 24 hours prior to 
taking him before a Justice of the Peace. 

 
Reasons for Stay 
 
17. The evidence established that Mr. Reilly’s overholding was only one case out of hundreds 

each month within a broader systemic failure of the state to comply with the law relating to 

post-arrest detention and release, and an institutional inertia relative to addressing a very 

serious problem.  

 

18. The trial judge concluded that a stay of proceedings was appropriate and that it was of vital 

importance that the Court distance itself from the state misconduct of routinely breaching 

section 503(1)(a) CC and the Charter. She determined that a stay of proceedings was 

warranted in light of the section 7, 9, and 11(e) Charter breaches and the circumstances of 

the case.19 The trial judge found that Mr. Reilly was denied his right to reasonable bail 

without just cause and concluded that the State conduct of routinely over-holding accused 

persons in Alberta  in contravention of section 503 and beyond the maximum of 24 hours20 

was egregious and amounted to a flagrant disregard of the law.  The on-going systemic 

problem demonstrated by the evidence before her was a factor in her determination that the 

residual category test was met, and after considering other alternatives, she held that the only 

appropriate remedy was a stay of proceedings. 

 
19. The trial judge expressly held that society's interest in “ensuring that rights set out in the 

Charter are respected and are not flagrantly disregarded”21 favoured a stay despite society's 

                                                 
19 At the hearing the Crown expressly conceded it had violated the Applicant’s ss. 7, 9, and 11(e) 

Charter rights, and that the violations were significant and serious. 
20 R v Reilly, 2018 ABPC 85 (CanLII) at paras. 45-47, Appellant’s Record, Vol I, TAB 2  
21 R v Reilly, 2018 ABPC 85 (CanLII) at para. 68, Appellant’s Record, Vol I, TAB 2 
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interest in an adjudication of the charges on the merits. The trial judge recognized and 

considered that domestic assault is a serious societal problem; however, she found other 

remedies such as a reduction of sentence (which would only be possible in the event of a 

conviction) would not be sufficient.22 She reasoned that it was of vital importance that the 

court distance itself from the conduct, which included an “unacceptable willingness to 

trample on Charter rights and provisions set out in the Criminal Code” which was ongoing.23 

 

Arguments Before the Alberta Court of Appeal 
 
20. The Crown appealed the stay of proceedings advancing the position that the trial judge erred 

in assessing the seriousness of the Crown conduct, and alleging that her decision to grant a 

stay of proceedings “in the circumstances was clearly wrong”.24 The Crown Appellant 

argued before the Court of Appeal “the [trial] Judge failed to consider the nature and scope of 

the bail problems to be addressed by the new bail system or the realities facing government 

when attempting to implement the new bail system”.25 The Crown also claimed there was 

“no evidence that the bail system was designed to be inadequate or that the government had 

any advance knowledge that the new system would be inadequate”.26 Further, the Crown 

claimed there was no evidence that the state, in planning the new bail system “deliberately 

failed to provide it with adequate resources to succeed or “did not seek to design a 

completely adequate system.”27 

 

21. The Crown further claimed as “in Babos, the Judge’s failure to consider the shortcomings 

with the new bail system in context resulted in an overstatement of the Crown’s misconduct 

                                                 
22 In staying the charges, the Trial Judge did not make a finding that a lack of duty counsel at the 

bail stage was a cause of delay or over-holding.  Rather, the trial judge found over-holding to 
be symptomatic of other problems at that stage of the criminal justice process. 

23 R v Reilly, 2018 ABPC 85 (CanLII) at para. 65, Appellant’s Record, Vol I, TAB 2 
24 Crown Appellant Factum, filed November 1, 2018 in the Court of Appeal at paras 65(b) and 

102, Appellant’s Record, Vol II, TAB 9 
25 Ibid, at para 79, Appellant’s Record, Vol II, TAB 9 
26 Ibid, at para 82, Appellant’s Record, Vol II, TAB 9 
27 Ibid, at para 83, Appellant’s Record, Vol II, TAB 9 
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and the need for the Court to distance itself from that conduct through a stay.”28 It was 

submitted that “[t]he Judge erred in finding the failure to achieve an immediate solution to 

the bail problem (within 6 months of the start of the pilot project) amounts to egregious 

Crown misconduct requiring the Court to dissociate itself from with a judicial stay of 

proceedings.”29 According to the Crown, it was an error for the judge to find the overholding 

to be “egregious misconduct that the Court has to dissociate itself from through a stay”.30 

The tenor of the Crown’s complaint was that the failure of the bail system in Alberta was 

“not an ‘affront to fair play and decency’ that is disproportionate to the societal interest in the 

prosecution of criminal cases”.31 

 
22. The Crown did not allege as a ground of appeal that Mr. Reilly failed to fashion a ‘systemic 

remedy’ nor that he had sought and obtained remedy for systemic breaches rather than for the 

breaches of his individual Charter rights. 

 

23. In response to the Crown’s claim on appeal (unsubstantiated by evidence) of consistent and 

diligent improvement in the unlawful detention problem, Mr. Reilly tendered updated 

statistics which demonstrated that the Crown’s “unacceptable willingness to trample on 

Charter rights and provisions set out in the Criminal Code” (as found by the trial judge) was 

still continuing. Mr. Reilly argued that there was no identifiable error in the decision of the 

trial judge and further that there was no identifiable end in sight to the persistent and ongoing 

state misconduct. 

 

24. Further, Mr. Reilly argued that the Crown’s claim that it needed more time to design and 

implement a bail system that complied with the rule of law was unpersuasive given that since 

                                                 
28 Ibid, at para 91, Appellant’s Record, Vol II, TAB 9. Contrary to the Crown Appellant’s 

argument that the trial judge committed the same errors committed by the trial judge in R v 
Babos, the Court of Appeal held the test in Babos was not determinative of the Crown’s 
appeal of Mr. Reilly’s stay. According to the Court of Appeal, “[t]he test set out in Babos 
contemplates selecting an individual remedy for a breach of Charter rights, not the type of 
systemic remedy in issue in this appeal.” 

29 Ibid, at para 85, Appellant’s Record, Vol II, TAB 9 
30 Ibid, at para 92, Appellant’s Record, Vol II, TAB 9 
31 Ibid, at para 92, Appellant’s Record, Vol II, TAB 9 
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April 1, 1955 the Criminal Code has required the police and Crown in Canada to respect the 

liberty and presumption of innocence of the individual by bringing arrestees before an 

independent judicial officer to speak to their freedom within, at the latest,32 24 hours of 

arrest.33 

 

25. Mr. Reilly emphasized the trial judge’s factual finding that the Crown’s complacent approach 

and “no sense of urgency to address” the hundreds of breaches every month was of concern. 

This was but one factor which the trial judge properly considered in the residual category 

analysis in determining whether a stay of the Appellant’s individual charges was warranted.   

 
26. Before the Court of Appeal, the Crown Appellant conceded that the trial judge identified the 

correct legal test for determining whether to grant a stay of proceedings under s. 24(1) of the 

Charter, applying the analysis set out by this Court in R v Babos.34 The Crown Appellant 

framed the issues in their appeal of the stay as twofold (1) the trial judge “committed 

palpable and overriding errors in assessing the seriousness of the impugned Crown conduct” 

and (2) the trial judge’s “decision to grant a stay was clearly wrong”. 

 

27. It was irrefutable based on the fresh evidence admitted on appeal that unlawful overholding 

of individuals arrested in Alberta beyond 24 hours was commonplace and continuing to 

occur, with hundreds of new individuals subjected to these breaches each month. Despite 

this, the Court of Appeal overturned the stay of proceedings and remitted Mr. Reilly’s matter 

back to trial. In its judgment, the Court of Appeal, among other things, directed another 

remedy for the s. 503 CC violation and Charter breaches, reasoning that the trial judge ought 

to have declared - although the Crown had not argued that this would be a suitable remedy - 

that presumptive civil damages, including specific amounts, were in order for such 

breaches.35 

                                                 
32 R v Reilly, 2018 ABPC 85 (CanLII) at paras 45-47, Appellant’s Record, Vol I, TAB 2 
33 On this date, the revised Criminal Code came into force. It is further arguable from a review of 

the text of the prior Criminal Code (which also had specified time limits as far back as 1886) 
that the 24 hour outside limit was more forgiving to the government than the previous 
standard had been. 

34 R v Babos, 2014 SCC 16 (CanLII), [2014] 1 SCR 309 
35 R v Reilly, 2019 ABCA 212 (CanLII) (at footnote 3), Appellant’s Record, Vol I, TAB 3 
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Court of Appeal of Alberta 
 
28. The Court of Appeal was critical of both parties for providing “equally unhelpful 

submissions”.36 The Crown Appellant was admonished for failing to recognize “[t]he need 

for a systemic Charter remedy” and for their “underlying tone of resignation and fatalism” 

which the Court noted was “an inadequate response”.37 Counsel for Mr. Reilly, the 

Respondent in that Court, was also criticized for responding to the Crown’s appeal by relying 

on the “standard of review as precluding appellate intervention in the remedy granted by the 

trial judge”. 38 He was admonished for emphasizing the “sanctity of the rule of law and the 

illegality of his detention”.39 According to the Court of Appeal, Mr. Reilly also “did not 

demonstrate any recognition of the disconnect between the systemic breach and the stay that 

was granted” and provided “no potential systemic remedies” as a solution. 40 

 

29. The Court of Appeal overturned the stay, finding that the trial judge’s decision to order the 

stay “was not primarily to address the breach of the respondent’s rights, but rather to address 

systemic failures.”41 The Court of Appeal found that the trial judge was “…more motivated 

by what were perceived as systemic problems with the bail system” rather than identifying 

“an appropriate individual remedy”.42 [emphasis in original] 

 

30.  The Court of Appeal further held that the record before them43 was insufficient to attempt to 

fashion a “systemic remedy”, but purported to offer its own assessment of what it considered 

appropriate. Without being asked to do so by the Crown Appellant, the Court of Appeal 

reframed the Crown Appellant’s issues on appeal,44 created a new test requiring the need for 

                                                 
36 Ibid, at para 53, Appellant’s Record, Vol I, TAB 3 
37 Ibid, at para 53, Appellant’s Record, Vol I, TAB 3 
38 Ibid, at para 51, Appellant’s Record, Vol I, TAB 3 
39 Ibid, at para 53, Appellant’s Record, Vol I, TAB 3 
40 Ibid, at para 53, Appellant’s Record, Vol I, TAB 3 
41 Ibid, at para 21, Appellant’s Record, Vol I, TAB 3 
42 Ibid, at paras 2 and 21, Appellant’s Record, Vol I, TAB 3 
43 Trial Transcripts and Exhibits, Appellant’s Record, Vol III, TABS 9A and TABS 10 to 14. The 

Court of Appeal also accepted Fresh Evidence of Crown, Affidavit of Nancy Zhang (3 pages) 
at Appellant’s Record, Vol III, TAB 15 and Fresh Evidence put forward by the Applicant, 
Affidavit of Michelle Ripley (13 pages) at Appellant’s Record, Vol III, TAB 15   

44R v Reilly, 2019 ABCA 212, at paras 2, 21, 22, Appellant’s Record, Vol I, TAB 3 
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a systemic remedy,45 and raised presumptive civil damages46 and a reprimand of the Crown 

as an appropriate alternate systemic remedy. The Court of Appeal concluded that: 

“If this remedy (claim for a quantum of damages) turns out to be ineffective, the 
Crown may have to tolerate less desirable remedies” and that “Ideally, the 
systemic remedy should do something to address and eliminate the systemic 
problem, not just baldly condemn government action… remedying the systemic 
problem is the responsibility of the Crown, not any individual who is detained” 
and that “Unless the government takes steps to remedy the problem in very short 
order, it is inevitable that this issue will be back before the courts.”47 
 
 

PART II – STATEMENT OF ISSUES 

 

Ground 1  Did the Court of Appeal err in failing to adhere to its jurisdiction in a 
Crown appeal of the Appellant’s stay of his criminal charges?  

 
Ground 2  Did the Court of Appeal err in rewriting the test in R v Babos, 2014 

SCC 16 by imposing a nonexistent obligation on the Appellant and 
any accused to now establish a “systemic remedy” to go together with 
a stay of proceedings? 

 
Ground 3  Did the Court of Appeal err in failing to adhere to any standard of 

review, substituting its own view of the appropriate remedy and on its 
own motion arbitrarily assign civil damage rates for persons not party 
to the Appellant’s criminal proceedings?  

 
Ground 4  Did the Court of Appeal err in concluding that the remedy of a judicial 

stay of the Appellant’s proceedings was deficient in the circumstances 
as it is “baldly denunciatory”? 

  

                                                 
45 Ibid, at para 29, “The test set out in Babos contemplates selecting an individual remedy for a 

breach of Charter rights, not the type of systemic remedy in issue in this appeal.” 
46 Ibid, at para 32, “Since the Crown admits the breach, it presumably would not insist on the 

citizen actually commencing a small claims action for those damages.”; See Footnote 3, “The 
citizen can claim any quantum of damages that he or she can prove, for example lost earnings. 
A presumptive fair starting point for general damages for wrongful confinement that is found 
or conceded to amount to a Charter breach would be $100 per hour for each full hour of 
detention after the 24 hour period, and $250 per hour for any full hour in excess of five hours 
after the 24 hour period.” 

47 R v Reilly, 2019 ABCA 212, at paras 36, 59, and 32, Appellant’s Record, Vol I, TAB 3 
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PART III – STATEMENT OF ARGUMENT 

 

Ground 1  Did the Court of Appeal err in failing to adhere to its jurisdiction in a 
Crown appeal of the Appellant’s stay of his criminal charges?  

 

31. Appellate courts must only exercise their discretion to raise an issue not advanced by the 

parties on rare occasions, and only where failure to do so would risk an injustice. Simply 

stated, in the court below, the Crown did not assert that its appeal ought to be granted 

because of a failure by the accused to have established a ‘systemic remedy’ at trial which 

would rectify Alberta’s woefully deficient bail system. In doing so, the appellate court 

provided a “new basis for reviewing the decision under appeal for error, and one not urged 

by the Crown on appeal.”48 

 

32. As held by the Court of Appeal, the Crown Appellant did not even recognize or urge a need 

for a ‘systemic remedy’, so it can hardly be said to have raised it in the appeal. In fairness to 

the Crown, there was no need in law for Mr. Reilly to have established a ‘systemic remedy’ 

so the Crown could not be expected to raise this as a ground of appeal. It was the Court of 

Appeal which went in search of a way to rectify a highly problematic and ongoing systemic 

wrong instead of adjudicating the questions of law alone which were alleged by the Crown in 

its appeal of the stay granted in Mr. Reilly’s case. 

 

33. Ironically, the fact that the Court of Appeal recognized that the ongoing systemic problem 

was of such seriousness – and that the Crown appeared resigned to the problem as opposed to 

being committed to remedy it – mirrored the essence of the trial judge’s finding that the 

Crown lacked a sense of urgency and showed an unacceptable willingness to trample on 

Charter rights and provisions set out in the Criminal Code. 

 
34. Had the Court of Appeal confined its consideration to the grounds of appeal advanced by the 

Crown, the appeal would have been dismissed. Instead, the Court of Appeal wrongly 

approached the assessment of the Crown’s appeal as if the accused at trial had made, or was 

                                                 
48 See R v Mian, 2014 SCC 54 (CanLII) at para 35; [2014] 2 SCR 689 
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required to make, a systemic Charter application on behalf of all individuals who had been 

and were continuing to be subjected to bail over-holding in Alberta. 

 
35. In this regard, the Court of Appeal rationalized intervention in part in order to apparently 

avoid a perceived risk of mass stays of proceedings throughout the system, stating: 

 
The stay would certainly have the effect of “denouncing misconduct”, but only in a blunt 
and non-remedial manner. If [Mr. Reilly] were entitled to a stay because of the systemic 
misconduct of the Crown, then based on the reasons under appeal it would appear that 
virtually any person held over 24 hours would be entitled to a stay. 
 

36. This approach was in error. Any applicant for a Charter remedy would need to meet the test 

for a stay in the circumstances of their case based on evidence presented. Various factors 

could tip the balance in a particular case such that a stay would not be granted by a trial 

judge. At a minimum, the only way in which the above reasoning of the Court of Appeal 

could potentially occur would be for the Crown to continue to persist in flagrantly violating 

section 503 CC and sections 7, 9 and 11(e) of the Charter on a systemic basis even after a 

binding appellate court ruling upholding the trial judge’s decision in this case. 

 

37. The state has always had control over the foreseeable outcome ordered in the trial court in 

this matter. There has always been an available way to avoid a single stay order – or any 

Charter remedy for that matter: comply with the rule of law and stop unlawfully denying 

individuals the liberty to which they are entitled.  Do what Parliament and the Constitution 

say you must – and do it on time, every time, for every eligible detainee. 

 
38. In particular, uniquely for detainees in Edmonton (including Mr. Reilly), the simplistic 

practical solution of escorting him through a short tunnel to a Provincial Courthouse to allow 

his release to be addressed in a timely way before a Provincial Court Judge would have 

prevented the unjustified denial of his liberty. The Crown presented no evidence or argument 

to justify the failure to take this step except that it was “practice” or “policy” not to do so.49  

 
39. The Court of Appeal erred in presuming that all future trial judges would not follow the 

settled test for a stay of proceedings (and would instead adjudicate applications without 

                                                 
49 AR 113/11-17, Appellant’s Record, Vol III, TAB 11 
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regard to the particular facts and circumstances of each case) in order to justify intervening in 

Mr. Reilly’s case. 

 

40. There is no authority to support the proposition that a stay of proceedings, in a case with a 

systemic backdrop, must fix or resolve the underlying (state-controlled) deficiencies. In 

approaching the case as if a systemic Charter application was made or required, the Court of 

Appeal failed to address the actual questions it had jurisdiction to determine. 

 
41. The “disconnect” referred to by the Alberta Court of Appeal, and the reason that both parties’ 

submissions were seen as “equally unhelpful”, was because the parties were litigating their 

actual dispute. The Court of Appeal, however, looked to solve a different problem. 

 
42. Instead of answering the question presented, the Court of Appeal expressly reframed the 

issue into one of determining “[w]hen a stay of a particular prosecution is justified not just to 

remedy a breach of the rights of one accused person, but as a way of sanctioning systemic 

problems in the criminal justice system”.50 In doing this, the Court of Appeal lost sight of the 

fact that it was statutorily mandated to review the question before it, and not to substitute 

other questions or litigation it may wish to address.51 The focus should have been on 

determining whether the trial judge erred in exercising her discretion to grant a stay in Mr. 

Reilly’s case based upon the settled test enunciated in R v Babos - not on determining 

whether the stay of proceedings was an adequate solution to the systemic deficiencies 

plaguing the Alberta bail system.  

 
43. The Court’s reformulated “issue on this appeal” was not the issue brought to them by the 

Crown Appellant, nor could it have been.  The Crown’s right of appeal in a criminal matter 

does not permit converting an individual case into a constitutional reference. As an Applicant 

(accused) in the Provincial Court of Alberta, Mr. Reilly only ever sought an individual 

remedy for him, in his case, and that was all that the trial judge had jurisdiction to, and did, 

adjudicate. 

 

                                                 
50 R v Reilly, 2019 ABCA 212 (CanLII) at para 21, Appellant’s Record, Vol I, TAB 3 
51 R v Mian, supra, at paras 30, 43,45, 54, 57, 59, R v Barton, 2019 SCC 33 (CanLII) paras 50-51 
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44. The Court of Appeal was more focused on how the trial judge’s ruling could rectify the 

widespread and continuing problem of denying detainees the right to address their liberty, 

instead of affording appropriate deference to the discretion of the trial judge while assessing 

whether the Crown Appellant had established that the stay of proceedings in Mr. Reilly’s 

case was clearly wrong, amounting to an injustice. 

 

45. The breaches of Mr. Reilly’s Charter rights and the routine and extensive over holding of 

detained individuals were conceded by the Crown at trial, and on appeal. The Provincial 

Court Judge had no jurisdiction to fashion a “systemic” remedy, nor was she ever asked to do 

so. The question the Court of Appeal had jurisdiction to address was whether the trial judge 

erred in granting a stay of proceedings in the case of Ryan Curtis Reilly. In failing to restrict 

itself to resolving that dispute, and instead focusing on whether the remedy granted rectified 

a serious problem for the system as a whole, the Court of Appeal exceeded its jurisdiction. 

 
46. Perhaps the best illustration of this jurisdictional error is that a remedy of presumptive civil 

damages for post-arrest overholding (including a sliding scale of varying hourly rates) was 

developed by the Court in a criminal case where no input was sought from nor given by the 

parties.52   

 
Ground 2  Did the Court of Appeal err in rewriting the test in R v Babos, 2014 

SCC 16 by imposing a nonexistent obligation on the Appellant and 
any accused to now establish a “systemic remedy” to go together with 
a stay of proceedings? 

  

47. With respect, the Court of Appeal’s use of the terms “systemic remedies” and “individual 

remedies”, conflated the factors which influence when a stay of proceedings is a just and 

appropriate remedy in the residual category of the R v Babos test, with characterizing 

whether the outcome of a stay will have “individual” or “systemic” implications. 

 

48. In the Appellant’s case, the state misconduct was twofold. Firstly, it was very personal and 

individual to him. Mr. Reilly was denied his liberty, detained arbitrarily and in difficult 

conditions, and not brought before a justice within 24 hours. Secondly, the treatment the 

                                                 
52 R v Reilly, 2019 ABCA 212 (CanLII) (at footnote 3), Appellant’s Record, Vol I, TAB 3 
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Appellant was subjected to was also systemic, far reaching, ongoing, and proven to be 

occurring beyond his specific case. While a stay of proceedings is undoubtedly a drastic 

remedy, this Court has nevertheless recognized that in the clearest of cases a stay will be 

warranted where the integrity of the judicial process is undermined by state conduct (the 

residual category).53  The test used to determine whether a stay of proceedings is warranted 

has three elements: 

 
i. Prejudice to the accused’s right to a fair trial or the integrity of the justice 

system which will be “manifested, perpetuated, or aggravated through the 
conduct of the trial or its outcome”; 

 
ii.  No alternative remedy capable of redressing the prejudice; and 

 
iii.  Where uncertainty remains over whether a stay is warranted, the Court must 

balance the interests in favour of granting a stay, such as denouncing 
misconduct and preserving the integrity of the justice system against 
society’s interest in a final decision on the merits.54  

 
 

49. The Court of Appeal’s finding that the Babos test “contemplates selecting an individual 

remedy for a breach of Charter rights, not the type of systemic remedy in issue in this 

appeal”55 reflects an unsupported and undesirable emasculation of the drastic but sometimes 

necessary remedy of the judicial stay. 

 

50. What the majority of this Court actually said in Babos, was “Where prejudice to the integrity 

of the justice system is alleged, the court is asked to decide which of two options better 

protects the integrity of the system: staying the proceedings, or having a trial despite the 

impugned conduct.”56  This was precisely the manner in which the trial judge assessed the 

evidence before her. 

 

51. The analysis of the Court of Appeal fails to appreciate that the systemic nature of the 

breaches was proved by Mr. Reilly as a factor to be weighed in the determination of his just 

                                                 
53R v. Bellusci, 2012 SCC 44 (CanLII), [2012] 2 SCR 509; R. v. Simpson, supra (at footnote 7)   
54 R v Babos, supra, at para 32  
55 R v Reilly, 2019 ABCA 212, at para 29, Appellant’s Record, Vol I, TAB 3 
56 R v Babos, supra, at para 41 
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and appropriate individual remedy. Mr. Reilly did not seek a ‘systemic remedy’ nor could he 

properly do so in the forum of a Provincial Court criminal trial. Rather than address the 

actual legal dispute between the Crown and Mr. Reilly, the Court of Appeal engaged on an ex 

proprio motu quest to find a broader systemic solution for all individuals in Alberta whom 

the state was continuing to illegally detain for over 24 hours. 

 

52. Moreover, the nature of Mr. Reilly’s unlawful detention was more serious than what 

occurred in Simpson, supra, because the Crown’s illegal conduct was far more widespread.  

At the time of Mr. Reilly’s pre-trial hearing, and continuing until the time of the hearing in 

the Court of Appeal, every week in Alberta, hundreds of presumed innocent individuals were 

being arrested but not brought before a Justice of the Peace to address their release within the 

maximum 24-hour time period as mandated by Parliament.57  That Mr. Reilly was one in a 

series of thousands of individuals subjected to breaches of their Charter rights in no way 

changed that his section 24(1) application was for a remedy for breaches of his section 7, 9 

and 11(e) Charter rights. That is all that was before the Provincial Court Trial Judge and all 

that was before the Court of Appeal. 

 
53. Rather than addressing Mr. Reilly’s case, the Court of Appeal improperly employed language 

of “systemic” remedies, in so doing drastically altering the test for a stay of proceedings to be 

met by an accused whose individual Charter rights are violated as part of a systemic non-

compliance with the law. The practical effect of the Court of Appeal’s decision is that it 

functionally requires an accused in a Provincial Court trial to solve the Crown’s entire 

systemic abuses; engaging in an evidentiary hearing akin to a Royal Commission or public 

inquiry.58  

 
54. The record before the Court of Appeal supported (and the trial judge found as fact) that the 

Crown’s non-compliance with s. 503(1)(a) CC was flagrant, and that there existed a systemic 

                                                 
57 Section 503(1)(a) of the Criminal Code. It must be noted the Alberta Government statistics 

also under-report the severity of the problem. Any person brought before a JP at 23 hours and 
59 minutes would not be counted as an overhold, but many of these would still be violations 
of the section due to unwarranted delay.  

58 R v Reilly, supra, at paras 56-57, Appellant’s Record, Vol I, TAB 3 
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culture of complacency for breaches of the most fundamental human right – the right to 

liberty.59  The Crown was required to establish palpable and overriding error for these 

findings to be overturned. Provincial appellate decisions must address the actual dispute 

between the parties and promote the rule of law and the efficient use of judicial resources. 

They cannot treat an individual’s case as if it were a reference case seeking to solve an entire 

system’s failings. This is especially so where the Crown is the Appellant as it was here. 

 
55. In any event, for the Court of Appeal to find that a stay of proceedings is not itself a form of 

Charter remedy that speaks to the systemic administration of justice, is a misapprehension of 

the residual category.  A Charter breach in the residual category is, by definition, one which 

does not affect individual trial fairness, but impacts on the integrity of the justice system as a 

whole. The goal within the residual category of the stay remedy is not to compensate the 

individual for the harms occasioned by their constitutional rights being violated. Instead, it is 

to distance the Courts from being seen to endorse or condone egregious systemic violations 

of important constitutional rights.60 

 
56. The Court of Appeal’s erroneous reasoning, if left undisturbed, would have the perverse 

effect of immunizing state misconduct which meets the previously established test for a stay, 

and which is also widespread or systemic and continuing, as was the conduct in this case. 

Unless an applicant can fashion a remedy to solve the problem or prove that being granted a 

stay will solve the problem, then the individual cannot meet the test. Such reasoning would 

mean that conduct like that which occurred in Bellusci 61 would provide less justification for 

a judicial stay if it occurred routinely than that which occurs in one isolated but troubling 

instance. 

 
57. Proving that the conduct underlying a Charter breach is systemic, widespread and 

continuing, as a factor which should be taken into account in the residual category cannot 

work to disadvantage an accused who is asking a trial judge to exercise discretion to grant a 

stay of proceedings in his or her individual case. 

                                                 
59 R v Reilly, supra, at paras 54, 63, Appellant’s Record, Vol I, TAB 3 
60 R v Babos, supra, at para 39 
61 R v Bellusci, supra 
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58. Judicial stays have been granted and upheld by this Court in cases where state misconduct 

was egregious but not systemic.62 No precedent supports a conclusion that broader systemic 

harm to the integrity of the justice system precludes or militates against the granting of a stay 

of proceedings in an individual’s case. Expressly to the contrary, this Court held that an 

essential part of the balancing required when assessing the residual category, where the Court 

reaches the third stage of the analysis, entails considering “whether the conduct is isolated or 

reflects a systemic and ongoing problem…”63 The Court of Appeal judgment in this case 

substantively alters this Court’s legal test. 

 

59. With respect to the evidence required in the dichotomy of the “systemic” versus “individual” 

remedy, the Court of Appeal’s decision in this case is impossible to reconcile with the long- 

established precedent of Trang v. Alberta (Director, Edmonton Remand Centre), 2007 

ABCA 263 (Alta. C.A.). In Trang, the Court of Appeal held “private litigants are entitled to 

seek remedies for themselves only”; and that “the parties have failed to heed this Court’s 

warning that these proceedings should not be turned into a public inquiry”. In the case at bar, 

however, the Court of Appeal criticized Mr. Reilly because he did not call evidence to seek 

to have the trial judge fashion exactly the type of remedy impugned and overturned in 

Trang.64 

 
60. Further, and more troubling, the Court of Appeal effectively endorsed an indeterminate 

‘transitional period’ within which the Alberta Crown was apparently not obligated to comply 

with the federal criminal law or the Charter.  This is highly problematic given that Chief 

Justice Wittman (as he then was) granted an actual transition period for implementing the 

modified bail system (a transition period which had been formally requested by the Crown, 

which period the Crown did not ask to be extended).   

 

                                                 
62 R v Bellusci, supra 
63 R v Babos, supra, at para 41 
64 Trang v. Alberta (Director, Edmonton Remand Centre), 2007 ABCA 263 (Alta. C.A.), Justice 

Slatter of the Alberta Court of Appeal noted that even an inmate who might be injured during 
the transport of prisoners in an unsafe van would only be entitled to damages, not a 
declaration effectively requiring the government to alter prisoner transport vehicles to 
improve safety. 
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61. Mr. Reilly’s case presents a powerful opportunity for this Court to reinforce the availability 

of a judicial stay in appropriate cases for systemic breaches which prejudice not only an 

individual, but in addition harm the integrity of the justice system, and therefore require the 

Courts to dissociate the justice system from the impugned state conduct going forward. 

 
62. To permit the state to engage in widespread incarceration of individuals presumed to be 

innocent when both the Constitution and Parliament prohibit this, and to endorse the 

prosecution of such cases as though they were in compliance with the law, and did not 

engage the integrity of the justice system, trivializes sections 7, 9 and 11(e) of the Charter. 

The following conclusion of Professor Mewett in relation to Ontario’s justices of the peace is 

equally apposite in the circumstances (Mewett Report, at p. 39): 

. . . the Justice of the Peace is the very person who stands between the individual 
and the arbitrary exercise of power by the state or its officials.  It is essential that 
an independent person be the one to determine whether process should issue, 
whether a search warrant should be granted, whether and on what terms an 
accused should be released on bail and so on.  This is a fundamental principle . . . 
[that] must be zealously preserved.65 

 
 

63. The judgment of the Court of Appeal minimizes the seriousness of systemic breaches of the 

rule of law and condones state misconduct which routinely undermined the ability of those 

taken into custody to address the deprivation of their liberty. It further undermines the ability 

of trial courts to protect the integrity of the justice system.  

 

64. Even in its peculiar obiter suggestion that Chiefs, Deputy Chiefs of Police, and Police 

Commissioners should sleep on the concrete floors of their garages, the Court of Appeal 

demonstrated a shocking failure to grasp the true substance of the state’s unlawful conduct as 

it related to Mr. Reilly individually, and to the system as a whole. 

 
65. Applying the Babos test correctly, as was done by the trial judge, puts a stay of proceedings 

well within the discretionary scope of just and appropriate remedies in the circumstances, 

based on the evidence presented within the motion hearing. That the test was altered in order 

                                                 
65 Mewett Report as cited in Ell v. Alberta, 2003 SCC 35, [2003] 1 S.C.R. 857, at para 26 

https://www.canlii.org/en/ca/scc/doc/2003/2003scc35/2003scc35.html?autocompleteStr=Ell%20v.%20Alberta%2C%202003%20SCC%2035%2C%20%5B2003%5D%201%20S.C.R.%20857&autocompletePos=1


22 
 

 

to provide support for appellate intervention reveals another error in the judgment of the 

Court of Appeal that ought to be corrected by this Court. 

 

Ground 3  Did the Court of Appeal err in failing to adhere to any standard of 
review, substituting its own view of the appropriate remedy and on its 
own motion arbitrarily assign civil damage rates for persons not party 
to the Appellant’s criminal proceedings?  

 
66. As this Court has noted, 

“The standard of review for a remedy ordered under s. 24(1)  of the Charter  is 
well established.  Appellate intervention is warranted only where a trial judge 
misdirects him or herself in law, commits a reviewable error of fact, or renders a 
decision that is ‘so clearly wrong as to amount to an injustice’”66 

 

67. In the instant case, the Court of Appeal was critical of the Crown on appeal for failing to 

suggest an alternative “systemic” remedy and noted the Crown’s “underlying tone of 

resignation and fatalism” which it rightly characterized as “an inadequate response.”67 

 
68. For a Crown Appellant to demonstrate that the state had failed to rectify systemic Charter 

breaches some 17 months after the fact, whilst proposing no alternative remedy which would 

adequately replace the stay of proceedings issued by the trial judge, and to nevertheless 

succeed on appeal begs the question: What standard of review could actually have been 

applied by the appellate court? 

 
69. The Appellant submits that the Court of Appeal disregarded the standard of review in 

criminal matters in overturning the stay, and substituted instead an admonishment of the 

Crown coupled with a mere plea for better state conduct at some undetermined time in the 

future. With respect, aspirational language without any meaningful remedy to Mr. Reilly 

does little to protect and foster the integrity of the justice system, or its repute in the eyes of 

the public. Aspirational language without a meaningful remedy undermines the fundamental 

importance of the right to reasonable bail in a country which deeply values individual liberty. 

 

                                                 
66 R v Babos, supra, at para 48 
67 R v Reilly, 2019 ABCA 212, at para 51, Appellant’s Record, Vol I, TAB 3 

https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec24subsec1
https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en
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70. Indeed, the decision in the court below amounts to a substantive condonation of serial non-

compliance with the rule of law by arresting police officers and prosecuting lawyers, and 

thereby undermines public confidence in the administration of justice. 

 
71. The judgment of the Court of Appeal further gives license to future situations of the state 

unilaterally allotting itself a grace period within which it can simply decline to comply with 

federal criminal law or sections 7, 9 and 11(e) of the Charter. 

 

72. It cannot be overemphasized that the Crown conceded in Provincial Court that the 

Applicant’s section 7, 9 and 11(e) Charter rights were breached, that the requirements of 

section 503 CC were breached, that these breaches were regular and ongoing, affecting 

hundreds of people each month, and that they were serious. 

 
73. This Court has repeatedly recognized that liberty is fundamental to both human dignity and 

to democracy68. Justice Iacobucci stressed in Hall, supra that, “[l]iberty lost is never regained 

and can never be fully compensated for” and that we must “ensur[e] that our system of 

justice minimizes the chances of an unwarranted denial of liberty.”69 

 
74. Far from minimizing the chances of an unwarranted denial of liberty, the bail system which 

was implemented in Alberta and to which Mr. Reilly was subjected, virtually guaranteed 

hundreds of unwarranted denials of liberty every month, month after month. 

 
75. The Court of Appeal’s determination that the presumptive remedy for a serious breach of an 

individual’s Charter rights where a person is detained for longer than 24 hours before being 

taken before a Justice should be damages (where the accused is acquitted) is unjust. This 

would require a separate claim for damages which the Court of Appeal itself acknowledged 

may well turn out to be ineffective.70 Presumably, this may be one reason the Crown did not 

                                                 
68 R v Hall, 2002 SCC 64 (CanLII) at para. 47; [2002] 3 SCR 309 
69 Ibid, at para 47; R v Penunsi, 2019 SCC 39 (CanLII) at para 68; R v Antic, 2017 SCC 27, 

[2017] 1 S.C.R. 509 at para 40-41; Toronto Star Newspapers Ltd. v Canada, 2010 SCC 21, 
[2010] 1 S.C.R. 721 at para 51; Ell v. Alberta, supra, at para 24  

70 The remedy of damages in the civil realm must also be recognized as insufficient as it requires 
resources on the part of the accused to pursue, which many accused persons will not have. 
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suggest in the trial court that this would be an appropriate remedy. This approach ignores that 

a remedy concerned primarily with rectifying individual financial consequences should not 

be expected to replace the stay remedy contemplated in Babos and other authorities; a 

remedy with greater aims than simply individual compensation. 

 

76. The majority in Babos held that where the residual category is invoked and the prejudice is to 

the integrity of the justice system, remedies must be directed “towards that harm”.71 This 

does not mean that Mr. Reilly and the trial judge were obligated to solve the problem which 

the Crown had failed to solve for more than 17 months. The trial judge was obliged to assess 

whether the integrity of the system would be better protected by a stay of proceedings than 

by allowing a trial to proceed in light of the Crown conduct. That is precisely what she did. 

 
77. The trial judge made no reviewable error of fact and exercised her discretion to tip the 

balance in favour of a stay.  This was her discretion to exercise. She applied the proper legal 

test to the findings of fact she made. It was not for the Court of Appeal to re-assess the matter 

and substitute a different opinion. 

 

78. It is notable that the Crown did not even argue that a remedy such as a small claims action 

for damages would be an adequate alternate remedy prior to the hearing of its appeal. To 

raise this in oral argument on appeal, or to rely on it ex post facto as the Court of Appeal did 

in this case, amounts to an unfair alteration of the Crown’s position at trial.72  Moreover, 

merely opining that an individual accused person could later pursue a civil claim amounts to 

                                                 
Moreover, the notion that that Crown will voluntarily compensate individuals without them 
even having to file a claim is speculation not grounded in reality – and completely belied by 
both the evidence in the record and the position of the Crown in these proceedings. 

71 It is difficult to comprehend how an individual collecting personal civil damages in a 
separately filed civil claim could in any way be characterized as a remedy ‘directed towards 
the harm’ to the justice system as a whole from criminal cases being routinely commenced via 
warrantless arrest followed immediately by subsequent arbitrary unlawful detention and 
denial of access to reasonable bail. 

72 R v Mian, supra, at paras 41 and 53-60; R v Barton, supra, at paras 50-51, 151, 253-60; R v 
Suter, 2018 SCC 34 at para 30  
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a failure to grant any remedy at all for the Crown’s admitted Charter breaches. It is an 

abdication of the Court’s role under s. 24(1) of the Charter. 

 
79. What was before the trial judge was a flagrant and serious violation of the very criminal law 

and procedure that was used to give the Provincial Court jurisdiction over the person of Mr. 

Reilly. The affront to the administration of justice was to the criminal justice system and to 

the constitutional liberty of an individual accused. To say that a small claims civil judge 

would be better placed to adjudicate the seriousness of the societal harm inherent in such a 

violation is neither logical nor practical. 

 
80. This is particularly so when one considers the limitation on awarding damages for a Charter 

breach to prevent duplication with damages awarded for separate torts.73 Private law civil 

damages should not be used as a proxy to justify precluding courts of competent jurisdiction 

from adjudicating Charter applications and determining just and appropriate remedies. The 

ruling of the Court of Appeal may well leave an individual who is acquitted after having been 

first unlawfully held in custody to receive no Charter remedy whatsoever in the event that 

they obtain damages for a tort such as assault, battery, or unlawful confinement, or no 

Charter remedy based on a speculative hope that relief may be found elsewhere. 

 
81. If the decision of the Court of Appeal stands, it will have a broad impact and undesirable 

effect by undermining the nature of remedies available to trial judges under section 24(1) of 

the Charter, which by its very terms confers on trial judges the “widest possible 

discretion.”74 Appellate courts must take particular care not to substitute their own exercise 

of discretion for that of a trial judge merely because they would have granted a more 

generous or more limited remedy.75  The decision of the trial judge was reasoned, evidence 

based, and ought to have been accorded deference unless it stemmed from a misdirection in 

law, a reviewable error of fact, or a decision that was so clearly wrong as to amount to an 

injustice.76  The Court of Appeal erred in substituting its own exercise of discretion for that 

                                                 
73Vancouver (City) v Ward, 2010 SCC 27, at para 55 
74R v Bjelland, 2009 SCC 38; R v Bellusci, supra at para 18 
75Most especially in an era of limited court and judicial resources, it is of fundamental 

importance that the discretion exercised lawfully by Trial Judges not be unduly interfered with. 
76R v Babos, supra at para 48 
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of the trial judge, as it saw a more limited remedy as more desirable. Having applied the 

requisite test, however, the decision of the trial judge ought to have been accorded deference. 

 
82. Instead, faced with a standard of palpable and overriding error, the Court of Appeal disposed 

of findings of fact by the trial judge by re-characterizing them as allegations by Mr. Reilly, 

stating:77 

The record supports the conclusion that the Crown’s efforts to speed up the bail process 
and eliminate “24 hour violations” have, to date, been ineffective. The record, however, 
does not support the conclusion that the government was indifferent to the problem. The 
working group continuously searched for solutions. It goes too far to say, as the 
respondent alleges, that during the period of transition the government displayed a 
“willingness to trample on Charter rights” or that rights were being “flagrantly 
disregarded.” [emphasis added] 

 
83. These were factual findings made by the trial judge which were amply supported by the 

record: 

 
(a) The EPS had warned the Crown in advance that overholds would likely occur; 

 
(b) The Crown knew in advance that if they did not make a timely transition they 

would be required by law to unconditionally release detainees (that is to say, they 
knew exactly how to comply with the very Criminal Code and Charter sections 
they instead proceeded to routinely violate hundreds and hundreds of times); 
 

(c) The Crown obtained a suspension of the declaration of invalidity of their bail 
practice from the Court and sought no extension; 
 

(d) The EPS repeatedly raised the illegal detentions with the Crown; 
 

(e) The Crown operational group, which included members of the judiciary, met 
repeatedly and regularly to review the numbers of how many illegal detentions 
were occurring; 
 

(f) The problem continued unabated through to the stay ruling (and it continued 
thereafter through to the hearing in the Court of Appeal). 

 
84. The Court of Appeal further erred in finding a ‘fact’ not accepted by the trial judge – that in 

essence the Crown failure to comply with the law occurred during a transitional period.  

While Constitutional exemptions or suspensions of invalidity can be properly granted, that is 

                                                 
77R v Reilly, 2019 ABCA 212, at para 25, Appellant’s Record, Vol I, TAB 3 
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only with restraint and precision by the Courts; they are hardly routine, nor are they easy to 

extend:78 

To suspend a declaration of the constitutional invalidity of a law is an 
extraordinary step, since its effect is to maintain an unconstitutional law in breach 
of the constitutional rights of members of Canadian society. To extend such a 
suspension is even more problematic… Extraordinary circumstances must be 
shown. The burden on the Attorney General who seeks an extension of a 
suspension of a declaration of constitutional invalidity is heavy… 

 [emphasis added] 
 
85. The Court of Appeal’s reasons demonstrate a judicial abandonment of this principle of 

Constitutional oversight and reflect reversible error.  The Crown asked specifically for a 6-

month transitional period in the bail reference case heard by (former) Chief Justice 

Wittman.79  He went through a fulsome legal analysis and granted the government the 

requested transitional period.  That authorization in no way permitted the Crown to 

unlawfully overhold detainees past 24 hours.  To the contrary, the authorization was granted 

to permit the Crown to continue to use police officers in bail hearings (which was deemed 

unlawful) in order to ensure that unlawful detentions would not occur. That authorization 

expired on August 8, 2017.  For Constitutional and Criminal Code legal purposes there never 

was any other ‘transitional period’ in this case. 

  

86. However, rather than comply with the federal criminal law and the Constitution, the Crown 

acted as if it were in a ‘transitional period’ during which it was not required to comply with 

federal statutory and constitutional obligations to engage the supervisory role of an 

independent and impartial judicial officer to lawfully extend a post-arrest detention, for some 

two years. 

 
87. There can be few greater affronts to the rule of law than the state accusing an individual of a 

crime, imprisoning them, and then ‘suspending’ its own compliance with the law that 

prohibits unlawfully extending such detentions.  For a court of final appeal in a province to 

say that such conduct cannot be described as “flagrant” and that it does not show a 

                                                 
78Carter v. Canada (Attorney General), [2016] 1 S.C.R. 13 at para 2  
79 Hearing Office Bail Hearings (Re), supra 
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“willingness to trample on Charter rights” strikes at the very foundation of our constitutional 

democracy.  

 

88. In assessing whether a stay of proceedings was an appropriate remedy, the trial judge relied 

on evidence which demonstrated that there was a systemic and ongoing problem whereby the 

Crown continually failed to bring detainees before a Justice as soon as possible and in any 

event before the outer limit of 24 hours, as set forth in section 503 CC. She found (by simple 

reference to the Crown’s own statistics) that detentions beyond 24 hours had “increased 

exponentially”, that the problem was one which was anticipated by the Edmonton Police 

Service before any changes were made to how bail hearings were administered in Alberta, 

and that the problem had continued each month and continued without abatement some 17 

months later. She found as fact that the evidence established that the state was aware of the 

ongoing problem and that “little if anything has been done to address the issue.”80  She relied 

on uncontested evidence which established that there was “no sense of urgency to address the 

fact that on average since July 2017”81, the number of individuals detained for over 24 hours 

in Alberta ranged between 443 to 677 per month.  

 
89. The Court of Appeal held that it went too far to say that the state had displayed a willingness 

to trample on Charter rights,82 but the trial judge had found as fact precisely that, concluding 

based on the uncontradicted evidence before her (led primarily by the Crown) that the 

widespread systemic problem was indicative of a “willingness to trample on Charter rights 

and provisions set out in the Criminal Code.”83  There was no basis for the Court of Appeal 

to declare such a finding to be palpable and overriding error. 

 
90. The evidence before the trial judge (and the Court of Appeal’s own recognition that 

“…problems have now persisted for over 18 months, with no resolution in sight”84) cried out 

for a judicial stay, in recognition of the state misconduct which routinely, unlawfully, and 

systematically denied detained individuals the ability to gain access to their liberty within the 

                                                 
80 R v Reilly, 2018 ABPC 85, para 63, Appellant’s Record, Vol I, TAB 2 
81 Ibid, para 64, Appellant’s Record, Vol I, TAB 2 
82 R v Reilly, 2019 ABCA 212, at para 25, Appellant’s Record, Vol I, TAB 3 
83 Ibid, para 65, Appellant’s Record, Vol I, TAB 3 
84 Ibid, para 26, Appellant’s Record, Vol I, TAB 3 
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parameters set out by Parliament, enshrined in the Charter, and reinforced by this Court in 

Antic, St-Cloud, and many other cases.85 

 
91. The Court of Appeal’s approach with respect to the question that actually was before them 

reveals a further misunderstanding of the fundamental role of the judiciary as guardians of 

liberty, a role which pre-dated the Charter but which was also explicitly granted by 

Parliament when sections 9 and 11(e) of the Charter were enshrined in the Constitution. As 

Mr. Justice Iacobucci noted in Hall, s. 11(e) of the Charter “calls particularly on courts, as 

guardians of liberty, to ensure that pre-trial release remains the norm rather than the 

exception to the norm”. 86 

 
92. When the state is the admitted author of the systemic nature of a Charter breach, the 

judiciary has both the power and the obligation to provide an appropriate and just remedy for 

the individual seeking it. Where the state fails to correct or rectify its misconduct, Charter 

breaches cannot be immunized from review, and the courts must impose such remedies as are 

deemed just, appropriate, and within the confines of judicial discretion.87  A stay of criminal 

proceedings is one such remedy within a trial judge’s arsenal. 

 

93. The Court of Appeal further erred in finding that the record was insufficient to allow for a 

systemic remedy to be fashioned. Both parties called evidence within the pre-trial motion and 

on appeal.88 The deficiencies referenced by the Court of Appeal represent “gaps in the 

record” which only the Crown could have answered. The tactical burden which shifted to the 

Crown on the application to present evidence to justify or explain the causes of the egregious 

and routine breaches was not met. The Crown’s determination to not present more evidence 

than it did on matters which were solely within its ability to answer cannot rightly preclude a 

                                                 
85R v Antic, (at footnote 66); R v St-Cloud, 2015 SCC 27 (CanLII), [2015] 2 SCR 328 
86R v Hall, supra, (at footnote 65), para 49 
87See also R v Balfour & Young, 2019 MBQB 167 (CanLII) for a recent example of systemic bail 

issues. 
88Trial Transcripts and Exhibits, Appellant’s Record, Vol III, TABS 9A and TABS 10 to 14. The 

Court of Appeal also accepted Fresh Evidence of Crown, Affidavit of Nancy Zhang (3 pages) 
at Appellant’s Record, Vol III, TAB 15 and Fresh Evidence put forward by the Applicant, 
Affidavit of Michelle Ripley (13 pages) at Appellant’s Record, Vol III, TAB 15   
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stay where an alternative remedy does not adequately dissociate the justice system from the 

impugned state conduct going forward. 

 

94.  The Courts have a fundamental role in ensuring that Canada maintains a criminal justice 

system which is fair, equitable, and timely. The liberty interests of charged individuals 

should not be allowed to be treated with the complacency that this Court has repeatedly 

sought to identify and unequivocally banish from the system. A sense of “resignation” 

similarly has no place in Canada’s justice system. The recent work of this Court in 

addressing liberty interests in unreasonable delay, bail pending appeal, and detention 

review89 will be drastically undermined if the Court of Appeal’s reasoning in this case is 

affirmed and relied upon by courts (and justice participants within the bail system) across the 

country. 

 

95. The error is underscored by the Court of Appeal’s conclusion that prior jurisprudence meant 

that the “primary responsibility for finding a remedy for systemic Charter breaches does not 

lie on the judiciary”. The Court reasoned, “[i]t is the responsibility of the government…. to 

identify and implement the necessary solutions”. This abdication of the Court’s duty under s. 

24(1) of the Charter does not reflect well on the powers of the Court, nor does it serve the 

public well. While it is true that the ultimate responsibility to rectify the underlying problem 

lies with the state, this does not diminish or remove the fundamental role of the judiciary in 

addressing breaches and protecting the integrity of the criminal justice system when evidence 

is presented which warrants a remedy. 

 
96. Put plainly, the circumstances in this case proved that the state was unwilling to do what was 

required to comply with the law of judicial interim release after having relied on the same 

part of the Criminal Code to arrest people like Mr. Reilly.  

  

                                                 
89 R v Jordan 2016 SCC 27 (CanLII), [2016] 1 SCR 631; R v Oland, 2017 SCC 17 (CanLII), 

[2017] 1 SCR 250; R v Myers, 2019 SCC 18 (CanLII) 
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Ground 4 Did the Court of Appeal err in concluding that the remedy of a judicial 
stay of the Appellant’s proceedings was deficient in the circumstances 
as it is “baldly denunciatory”? 

 

97. The Court of Appeal was critical of the stay as a remedy as it would be denunciatory “but 

only in a blunt and non-remedial manner”.90 The Court went on to note that at the systemic 

level, the stay remedy is problematic as it is simply “baldly denunciatory”. A stay would not 

be appropriate as it would not correct the systemic problem. The Court of Appeal thus held 

that it did nothing positive to preserve the integrity of the justice system.  

 

98. Such reasoning, however, would confine a stay to circumstances where the stay would rectify 

the systemic issue. That goal, while laudable, is neither realistic generally speaking, nor one 

which is mandated by the authorities which address judicial stays. The test for a stay has 

never been whether it will address and eliminate a systemic problem. The test, instead, is as 

set forth by this Court in Bellusci and Babos and in earlier authority such as Canada 

(Minister of Citizenship and Immigration) v Tobiass.91 

 
99. In most cases a stay will not effectively rectify state misconduct. A stay may indirectly 

influence state action in the future, however the aim of the stay is to dissociate the Courts 

from the state misconduct and from perpetuating a wrong against the individual or the 

community. 

 
100. Mr. Reilly has never argued, and the trial judge did not hold, that a stay of proceedings was 

warranted due to a failure of the Crown to meet a standard of perfection.  What the trial judge 

did find was that the increased breaches of section 503(1)(a) CC, a problem anticipated prior 

to October 2016 and which continued some 17 months later, was “routinely discussed” by 

the state but “with no sense of urgency to address” the hundreds of breaches of the rule of 

law every month.92  These factual findings were entirely supported by the evidence. 

 

                                                 
90 R v Reilly, 2019 ABCA 212, at para 34, Appellant’s Record, Vol I, TAB 3 
91Canada (Minister of Citizenship and Immigration) v Tobiass [1997] 3 SCR 391, 1997 CanLII  

322 (SCC) 
92 R v Reilly, 2018 ABPC 85 at paras 63-64, Appellant’s Record, Vol I, TAB 2 
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101. The trial judge rightly saw that the state perpetuated systemic abuses of non-compliance with 

the law.  From the judgment of the trial judge in April of 2018 to the hearing of the appeal in 

the Alberta Court of Appeal in April of 2019, the state still had not fashioned a bail system 

which complied with the law. 

 
102. As demonstrated by the updated statistics presented in the Court of Appeal, even the stay of 

proceedings in this matter had little or no effect on the Crown’s continued “unacceptable 

willingness to trample on Charter rights and provisions set out in the Criminal Code.”93  This 

says far less about the remedial (and not baldly denunciatory) nature of the stay and far more 

about the very nature of the state misconduct that compelled the stay in the first place. 

 

103. It was manifestly unreasonable for the Court of Appeal to interfere with the discretion 

exercised by the trial judge, overturn the stay of proceedings, yet nevertheless write: 

 
As Myers reaffirms at para. 38, “Delays in routine bail and detention matters are a 
manifestation of the culture of complacency denounced by this Court in Jordan, 
and must be addressed”. The time limits in the Criminal Code must be met on 
time, every time, for every detained person. The government must indeed design a 
system that is able to handle “any bail volume” at any time. Section 503(1) of the 
Criminal Code and s. 9 of the Charter do not say that they only apply “when 
funding permits”, or that they are inapplicable during the implementation of new 
procedures. The government should also recall that not only must all detainees be 
taken before a justice within 24 hours, they must also be given a hearing “without 
unreasonable delay”. Consistently meeting the 24 hour limit is a good starting 
point, but the government’s work will not necessarily end when that is 
accomplished.  
 

104. The above analysis demonstrates clearly that the Court of Appeal found the legal analysis of 

the trial judge to be entirely correct, yet simply disagreed with her exercise of discretion.  

Moreover, the evidence proved that the state was unmoved by the stay of proceedings to stop 

its abuses.  The Court of Appeal concluded its judgment with the following: 

 
As far as a systemic remedy goes, the following principles can be stated at this 
time: 
 
(a) The responsibility for devising and implementing a specific systemic remedy 

lies on the Crown. 
                                                 
93 Ibid, at para 65, Appellant’s Record, Vol I, TAB 2  
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(b) The provisions of 503(1) of the Criminal Code and s. 9 of the Charter are 
clear. Inadequate funding is not an excuse. 
 

(c) The immediate obligation on the Crown is for all detained persons to be 
taken before a justice within 24 hours, on time, every time, for every detained 
person. 

 
(d) Since two years have passed after full implementation of the system, the 

Crown is rapidly exhausting the argument that time is needed to transition to 
the new system. The number of 24 hour violations should be reduced to close 
to zero in the immediately foreseeable future. 

 
Unless the government takes steps to remedy the problem in very short order, it is 
inevitable that this issue will be back before the courts. 
 

 
105. The Court of Appeal, indicating a ‘systemic’ remedy was necessary, provided none. It merely 

recited the federal criminal law and constitutional rights that the Crown Appellant had been 

knowingly violating systemically for over 2 years, and then warned that the state was getting 

close to running out of time in continuing to offer no meaningful response. 

 

106. Put into the context of the legal test for a stay of proceedings in the residual category, the 

Court of Appeal pronouncing (more than two years into the state systemically breaching 

fundamental rights of liberty and security of the person) that “Unless the government takes 

steps to remedy the problem in very short order, it is inevitable that this issue will be back 

before the courts” effectively established the correctness of the trial judge’s ruling. 

 
107. How could the trial judge have exercised her discretion in a manner that was so clearly 

wrong as to amount to an injustice in light of the Court of Appeal writing the above?   

 

108. The Court of Appeal revealed a further level of implausibility in its view of the law applied 

to real life. In declaring civil damages to be the presumptive remedy for an overholding 

beyond 24 hours, the court held: 

“…since the Crown admits the breach, it presumably would not insist on the 
citizen actually commencing a small claims action for those damages. It is in the 
Crown’s interest to facilitate those claims. If this remedy turns out to be 
ineffective, the Crown may have to tolerate less desirable remedies.” 
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109.  It is unprecedented for a court of law to build constitutional legal precedent on its 

unsupported view of how a provincial government should or would conduct itself in future 

civil litigation. Put plainly, the Crown Appellant did not appear in the Court of Appeal 

indicating that it had paid damages to Mr. Reilly for his loss of liberty. Precedent exists to 

demonstrate how magnanimous the Attorney General of a Province can be expected to be in 

voluntarily facilitating claims for Charter damages by an individual.94 

 

110. Again, the Court of Appeal analysis does not merely run contrary to common sense in this 

regard, but also runs contrary to this Court’s prior jurisprudence. Charter rights are only as 

meaningful as the ability of an individual to access a direct remedy. This Court properly 

assessed the practical reality of life for vulnerable Canadians (in the context of costs being an 

available section 24(1) remedy in Provincial Court offence proceedings) nearly two decades 

ago, stating:95 

Further, fracturing the availability of Charter remedies between provincial 
offences courts and superior courts could, in some circumstances, effectively deny 
the accused access to a remedy and a court of competent jurisdiction.  It may be 
unrealistic to expect criminal accused, who often rely on legal aid to mount a 
defence against the state, to bring a separate action in the provincial superior 
court to recover the costs arising from the breach of their Charter rights.  This 
option, while available in theory, may far too often prove illusory in practice. 
While some delay or inconvenience may be an inevitable result of balancing 
access to Charter relief with the practice and structure of the existing legal 
system, the Court should not interpret the will of the legislature in such a way that 
it results in the effective denial of Charter - mandated relief, in the absence of an 
unequivocal indication to this effect. [emphasis added] 

 
111. The trial judge considered other potential remedies for the breaches and rejected them as 

being adequate alternatives to a stay of proceedings.  She was entitled to do so and there was 

no basis to interfere with her exercise of discretion. 

 

                                                 
94 Henry v. British Columbia (Attorney General), 2015 SCC 24 (CanLII), [2015] 2 SCR 214 
95 R v 974649 Ontario Inc., 2001 SCC 81 (CanLII) at para 82; [2001] 3 SCR 575 
 
 

https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en
https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en
https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en
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112. The Court of Appeal even recognized that a sentence reduction “…would not do anything to 

address the systemic problem…”  Further, a sentence reduction in no way acknowledges the 

illegality of an unlawful detention being foisted upon a person who is presumed innocent. 

 
113. No adequate alternate remedy was available in the circumstances before the trial judge, and 

that was her decision to make within her jurisdiction. The stay of proceedings was in no way 

‘baldly denunciatory’ but rather was specifically directed towards protecting the 

administration of justice in the trial judge’s court. This included a balancing of the public 

interests in a trial on the merits against the public and accused interests in upholding the 

presumption of innocence and the rights involved in the protection of individual liberty.  

 
Conclusion 

 
114. The errors within the judgment of the Court of Appeal significantly undermine the role of the 

courts as guardians of liberty and as the ultimate arbiter of the integrity of the justice system. 

Not only was Mr. Reilly left without an adequate remedy by the judgment of the Court of 

Appeal, but society was left without the potent prospective remedy served by a judicial stay 

in these circumstances. In substance, the trial judge’s decision recognized, as this Court noted 

in Antic that “It is time to ensure that the bail provisions are applied consistently and fairly. 

The stakes are too high for anything less.” Prior to this Court’s ruling in Myers, the trial 

judge was already acting to uphold the rule of law such that the state would be expected to 

bring every eligible detainee before an independent judicial officer, on time, every time. 

 

115. While the executive branch of government may be willing to turn a blind eye to routine 

unlawful detentions in filthy cells without proper and timely judicial oversight, courts have a 

vital role in dissociating the judicial system from such conduct and should not, as the trial 

judge implicitly recognized, turn away from it.  

 

116. As this Court noted in Kosoian: 

 “…an unlawful [detention] — even for a short time — cannot be considered one 
of the “ordinary annoyances, anxieties and fears that people living in society 
routinely . . . accept”...In a free and democratic society, no one should accept — 
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or expect to be subjected to — unjustified state [imprisonment]. Interference with 
freedom of movement, just like invasion of privacy, must not be trivialized.”96 
 

 
117. Further, as recognized in Myers, when Parliament has mandated bringing an arrested person 

before a constitutionally guaranteed independent judicial officer as soon as possible and in 

any event within 24 hours, this should happen on time, every time, for every eligible accused. 

 

118. The statistics before both the trial court and the Court of Appeal revealed a state apparatus in 

Alberta which routinely arrested individuals and brought them into custody, but declined to 

release them or to obtain lawful authority to continue their detention. In one week, nearly 7 

out of every 10 individuals arrested in Edmonton was subjected to this treatment.  More than 

a third of all detainees in Alberta were overheld. 

 
119. Section 503(1)(a) CC and sections 7, 9, and 11(e) of the Charter safeguard the liberty of 

those who are presumed innocent and who stand to lose their families, homes, and 

livelihoods in addition to their freedom. 

 
120. In Mr. Reilly’s case, on the evidence presented, the stay of proceedings was warranted.  The 

Court of Appeal wrongly intervened and its reasoning is not only erroneous, but sets a 

dangerous precedent which requires correction.  In order to protect the long-term 

administration of criminal justice in Canada (including the remedy of a stay) and the bail 

system, this appeal ought to be allowed. 

  

                                                 
96 Kosoian v Société de transport de Montréal, 2019 SCC 59 (CanLII) at para 139 
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PART IV -COSTS 

121. The Appellant does not seek costs, and makes no submissions as to costs. 

PART V -NATURE OF ORD.ER SOUGHT 

122. The Appellant respectfully reqnests that this appeal be allowed, that the decision of the 

Alberta Court of Appeal be set aside, and that the order of the trial court directing a stay of 

proceedings be restored. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Edmonton, Alberta, this 7111 day of April, 2020. 

~~~~======---.., 
DEBORAH R. HATCH 
Counsel for the Appellant 

I 
i. 
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