
MEMORANDUM OF ARGUMENT 

 

PART I - OVERVIEW AND STATEMENT OF FACTS 

A.  Overview 

1. This proposed appeal raises no issue of public or national importance that merits the 

attention of this Court. In a unanimous decision,1 the Ontario Court of Appeal ordered the release 

of all documents contained in two Superior Court files pertaining to the estates of the late Bernard 

and Honey Sherman. The Court of Appeal overturned a lower court ruling that had sealed the files 

for two years on the basis that the applicants had failed to lead evidence of a real and substantial 

risk to a public interest satisfying the first branch of the test articulated in Sierra Club v. Canada 

(Minister of Finance), which requires that a sealing order only be granted to prevent a serious risk 

to an important public interest.2  

2. Having failed to provide the essential evidence for the sealing order at first instance, the 

applicants now ask this Court to re-open decades of well-settled law delineating the careful balance 

between the constitutionally enshrined open court principle and other important public interests. 

With their first issue, the applicants essentially ask that this Court put superordinate importance 

on privacy such that the first stage of the Sierra Club test would become meaningless. With their 

second issue, the applicants ask that this Court create a lower evidentiary threshold for the Sierra 

Club test based on an arbitrary and untenable distinction – “non-litigious”, “routine” or 

“administrative” court matters, versus all other court matters. With their third issue, the applicants 

ask that this Court give definition to a straightforward evidentiary term that is necessarily 

determined by the context of a particular case, has not created any interpretative controversy in 

lower courts, and which was never at issue in the present case. 

3. None of this is necessary. This case involves a straight-forward application of the well-

known Sierra Club test, which is based on sound constitutional principles, articulated across 

decades of Supreme Court jurisprudence. The Court of Appeal correctly applied those principles 

 

1 Donovan v. Sherman Estate, 2019 ONCA 376 [Appeal Decision]. 
2 Sierra Club v. Canada (Minister of Finance), 2002 SCC 41 at paras. 53-55 [Sierra Club]. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc41/2002scc41.html?autocompleteStr=2002%20SCC%2041%20&autocompletePos=1
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to the evidence tendered by the applicants, which it found lacking. This application should be 

dismissed. 

B. Background 

4. On December 15, 2017, Bernard “Barry” and Honey Sherman were found dead in their 

Toronto home. Barry Sherman was the billionaire founder and owner of Apotex Inc., a generic 

pharmaceutical company. He and his wife Honey were well known philanthropists. The case is 

being investigated as a double homicide. No arrests have been made.  

5. Because of the high public profile of the Shermans the questions raised about the police 

investigation and the lack of arrests, the case has generated significant public interest. The 

Shermans’ four children have issued public statements on the murders. The estate trustees have 

also appeared on public documents. 

i. Sealing Order 

6. On July 11, 2018, Kevin Donovan, the Toronto Star’s Chief Investigative Reporter, 

attended at the Ontario Superior Court of Justice Estates office in Toronto and conducted a search 

for the estate files related to the Shermans. Donovan learned that a sealing order had been issued 

by Justice Dunphy on June 26, 2018 and that files that would normally be available for public 

viewing were not available. 

7. The endorsement granting the protective order was erroneously not made part of the 

public file.3 As a result, Donovan (and the rest of the public) had no way of knowing why the 

contents of the files were sealed. 

ii. The Application 

8. On July 23, 2018, Donovan commenced an application requesting that the Court 

terminate or vary the sealing order over the estate files. The application was heard on July 31, 

2018. 

 

3 Toronto Star Newspapers Ltd. v. Sherman Estate, 2018 ONSC 4706 at para. 10 [Application 

Decision]. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
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9. In his decision, released August 2, 2018, the application judge concluded that the 

Shermans had satisfied the Sierra Club test and held that the estate files would be sealed for a 

period of at least two years. As later held by the Court of Appeal, the application judge did not 

apply the Sierra Club test correctly. 

10. On the first branch of the Sierra Club test, the application judge asked “what interest of 

the respondents would be served by granting a confidentiality order”.4 He concluded there were 

two: the privacy interests of the beneficiaries of the Sherman estates (which he balanced against 

the public’s right to know) and a “necessarily speculative”5 “apprehension of risk”6 of physical 

harm, on the basis that the motives of the perpetrator(s) of the crime were unknown. 

11. The sole evidence of any risk of harm was a single paragraph in a 13-paragraph affidavit, 

which contained “conclusory assertions rather than statements of facts”,7 and specifically did not 

contain any evidence of warnings or opinions regarding the degree of risk from Toronto Police 

Services.8 As the affidavit is subject to the sealing order, neither Donovan nor the public has 

knowledge of its contents beyond the descriptions given in the lower court proceedings. 

12. The application judge then balanced these interests against the open court principle. He 

found that the “progress of estates files is fundamentally administrative in nature in most cases”, 

and ordering confidentiality “removes little from the public domain that is not already ‘out there”, 

and the additional details “relate to matters where there is no reason to believe there is a legitimate 

public interest”.9 

13. Finally, the application judge concluded that it was impossible to seal only part of the file 

while releasing any “meaningful” part as a reasonable alternative to the sealing order.10 

 

4 Application Decision at heading (ii), between paras. 15 and 16; see also para. 22. 
5 Application Decision at para. 23. 
6 Application Decision at para. 19 
7 Appeal Decision at para. 13. 
8 Application Decision at para. 21; Appeal Decision at para. 13. 
9 Application Decision at para. 33 
10 Application Decision at para. 25. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4706/2018onsc4706.html?autocompleteStr=2018%20ONSC%204706%20&autocompletePos=1
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iii. The Appeal 

14. Donovan commenced an appeal of the Application Decision, which was heard by the 

Court of Appeal on April 29, 2019.  

15. On May 8, 2019, the Court of Appeal released its unanimous decision allowing the appeal 

and setting aside the sealing order. The Court of Appeal determined that the Application judge had 

erred in his analysis of the first stage of the Sierra Club test with respect to both the “privacy” and 

the “security” concerns.  

16. With respect to the applicants’ privacy concerns, the Court of Appeal found that while 

members of the Sherman family understandably wanted to keep estate-related matters private, the 

Sierra Club test requires a public interest component.11 Private interests such as privacy, “without 

more” could not “justify an order sealing material that would normally be available to the public 

under the open court principle”.12 

17. With respect to the applicants’ security concerns, the Court of Appeal concluded that 

there was “no evidence that could warrant a finding that disclosure of the content of the estate files 

posed a real risk to anyone’s personal safety.”13 The Court further stated: 

Nothing in the material filed on the motion to seal the files permits any informed 

assessment of what motive, if any, there appeared to be for the murders. Nor was 

there any evidence that would allow the motion judge to infer that the motive was 

unknown. There was no suggestion in the material that the affiant knew anything 

about the state of the police investigation or any other investigation that may be 

underway in respect of the murders. 

In our view, the motion judge’s analysis comes down to the proposition that 

because the Shermans were murdered by some unknown person or persons, for 

some unknown motive, individuals named as beneficiaries in their estates or as 

administrators of their estates are at risk of serious physical harm. With respect, the 

suggestion that the beneficiaries and trustees are somehow at risk because the 

Shermans were murdered is not an inference, but is speculation. It provides no basis 

for a sealing order. 

 

11 Appeal Decision at para. 10. 
12 Appeal Decision at para. 10.  
13 Appeal Decision at para. 13. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
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18. On June 5, 2019, Justice van Rensburg of the Court of Appeal granted a stay of the Appeal 

Decision pending the filing and disposition of the applicants’ leave to appeal application.  

PART II – QUESTIONS IN ISSUE 

19. Three questions are raised by the applicants: (1) is privacy an important interest worthy 

of protection and sufficient to satisfy the first branch of the test for discretionary orders restricting 

public access to court files?; (2) what is the appropriate analytical framework to be applied when 

determining whether to restrict public access to personally identifying information contained in 

non-litigious and other fundamentally administrative court files?; and (3) what constitutes 

“objectively discernable harm” for the purposes of the “necessity” stage of the analysis applicable 

to discretionary orders restricting public access to court files? 

PART III – STATEMENT OF ARGUMENT 

A. The Sierra Club Test Already Takes Personal Privacy into Account 

20. The applicants argue that the Sierra Club test does not adequately take into account the 

importance of privacy, and that this Court must “revisit” the balance between open court and 

privacy in the “modern digital age” by considering harm to privacy, on its own, to be sufficient to 

surpass the first stage of the Sierra Club test. The applicants’ suggestion would completely 

undermine the constitutional open court principle. It does not merit consideration by this court. 

i. No Relevance on These Facts 

21. First, there is neither any evidence nor discussion on the record as to what impact the 

“modern digital age” has on the privacy interests of the applicants, if any. This issue was never 

raised in the lower courts and there is no reason to believe that the asserted greater importance 

placed on privacy in the “modern digital age” has any relevance to the particular privacy concerns 

in this case – which is about whether seemingly straightforward information14 about the 

beneficiaries and estate trustees in the court file should or should not be sealed. Fundamentally, 

the applicants’ argument is academic and this Court should not entertain it in this context. 

 

14 Applicants’ MOA at para. 6. 
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ii. No ‘Revisitation’ Necessary 

22. The applicants’ proposal, that loss of privacy – “without more” – should be enough to 

satisfy the first branch of the Sierra Club test15 is untenable and does not warrant consideration by 

this Court. To be clear, there is no dispute that in some circumstances harm to a privacy interest 

could result in harm to an important public interest, satisfying the first branch of the test. However, 

an individual’s loss of privacy with respect to information contained in court files – without a 

corresponding risk of harm to a public interest – is not enough. As this Court stated in Sierra Club, 

with respect to the application of the test to important commercial interests: 

In order to qualify as an “important commercial interest”, the interest in question 

cannot merely be specific to the party requesting the order; the interest must 

be one which can be expressed in terms of a public interest in confidentiality. 

For example, a private company could not argue simply that the existence of a 

particular contract should not be made public because to do so would cause the 

company to lose business, thus harming its commercial interests.  However, if, as 

in this case, exposure of information would cause a breach of a confidentiality 

agreement, then the commercial interest affected can be characterized more broadly 

as the general commercial interest of preserving confidential information.  Simply 

put, if there is no general principle at stake, there can be no “important commercial 

interest” for the purposes of this test.  Or, in the words of Binnie J. in F.N. (Re), 

[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule only yields 

“where the public interest in confidentiality outweighs the public interest in 

openness” (emphasis added).16 

23. The Sierra Club test has been developed across a long chain of Supreme Court decisions 

that have unwaveringly stated that the test applies to all discretionary judicial orders limiting the 

openness of judicial proceedings.17 The test is necessarily flexible and contextual.18 Because the 

open court principle is inextricably linked to freedom of expression, the Sierra Club test 

incorporates the essence of the balancing of the R. v. Oakes test, balancing freedom of expression 

 

15 Applicants’ MOA at para. 28. 
16 Sierra Club at para. 55 [underlined emphasis in original, bold emphasis added]. 
17 Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41 at. para 30 [Toronto Star]. 
18 Toronto Star at para. 31. 

 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc41/2002scc41.html?autocompleteStr=2002%20SCC%2041%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc41/2005scc41.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc41/2005scc41.html?resultIndex=1
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against other important public interests.19 The Sierra Club test requires that a confidentiality order 

can only issue when: 

(1)  such an order is necessary20 in order to prevent a serious risk to an important public 

interest, including because reasonably alternative measures will not prevent the risk; and 

 

(2)  the salutary effects of the order outweigh its deleterious effects, including the effects 

on the right to free expression, which in this context includes the public interest in open 

and accessible court proceedings. 

24. Openness of judicial proceedings is a fundamental principle of our justice system and a 

component of freedom of expression protected by s. 2(b) of the Charter.21 The open court principle 

is crucial to holding public confidence in the integrity of the court system, the ability of citizens to 

understand how disputes are decided, how decisions and processes may impact their own lives, 

and the ability to hold accountable judicial institutions and decision makers: “In any constitutional 

climate, the administration of justice thrives on exposure to light – and withers under a cloud of 

secrecy.”22  

25. While the consequences of an individual’s loss of privacy could cause harm to an 

important public interest satisfying the first branch of the test, there is no room to suggest that a 

loss of privacy alone, with nothing else, is enough. The applicants’ argument, if accepted, would 

completely undermine the open court principle by removing the requirement that persons seeking 

to protect their private information by way of a confidentiality must first demonstrate a real and 

substantial risk to a public interest. This is because the privacy of every single person mentioned 

in court proceedings or documents is prima facie compromised simply by virtue of the open court 

principle. The only remaining consideration would be the second branch of the Sierra Club test: 

whether, on balance, the risk to a person’s privacy is outweighed by the public interest in openness. 

 

19 Vancouver Sun (Re), 2004 SCC 43 at paras. 26-28 [Vancouver Sun]. 
20 As emphasized by Lamer C.J. in Dagenais v. Canadian Broadcasting Corp. [1994] 3 S.C.R. 

835 at 878 [Dagenais]. 
21 Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the 

Canada Act 1982 (U.K.), 1982, c. 11[Charter]; Dagenais at 839. 
22 Toronto Star at para. 1. 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc43/2004scc43.html?autocompleteStr=2004%20SCC%2043%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii39/1994canlii39.html?autocompleteStr=%5B1994%5D%203%20S.C.R.%20835%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii39/1994canlii39.html?autocompleteStr=%5B1994%5D%203%20S.C.R.%20835%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc41/2005scc41.html?resultIndex=1
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If this court file should be sealed because the Sherman family prefers its estate file proceed in 

private, why would any other family not seek the same order, and on the applicants’ logic, why 

would it not be granted every time? The burden would effectively shift to the public to prove it has 

enough of an interest in the specific proceeding to outweigh the privacy harm. Sealing orders 

would become routine and the constitutionally enshrined principle of open court would wither into 

nothingness.  

26. It is for this reason that the Sierra Club test, as recognized by the Ontario Court of Appeal, 

requires that there must be “something more” – evidence of a public interest component that is at 

serious risk of harm. Put another way, the Sierra Club test demands that the person seeking a 

sealing order over the inevitable loss of privacy resulting from the open court principle establish 

evidence of a consequent harm stemming from the loss of privacy that would elevate it to a public 

concern. The flexible nature of the Sierra Club test does not limit what that harm might be, but 

only requires that the evidence supporting it be sufficiently real and substantial in order to justify 

departing from the constitutionally protected freedom of expression rights found in the open court 

principle. The applicants in this case failed to provide the “something more” – the evidence of a 

harm that surpassed their personal desires for privacy. This issue does not merit the intervention 

of this Court. 

iii. Privacy Has Always Been a Consideration 

27. The applicants frame their request by asserting the Sierra Club test and its predecessors 

did not adequately consider privacy concerns. This is false. Indeed, the test exists precisely because 

persons appearing before courts have long requested that courts exclude the public. Though the 

applicants themselves cite caselaw discussing the tensions between privacy and the open court 

principle that is more than three decades old, it was hardly a novel issue even then. As discussed 

at length by Dickson J. in A.G. (Nova Scotia) v. MacIntyre:23 

Let me deal first with the 'privacy' argument. This is not the first occasion on which 

such an argument has been tested in the courts. Many times it has been urged that 

the 'privacy' of litigants requires that the public be excluded from court proceedings. 

It is now well established, however, that covertness is the exception and openness 

the rule. Public confidence in the integrity of the court system and understanding 

 

23 A.G. (Nova Scotia) v. MacIntyre, [1982] 1 S.C.R. 175 [MacIntyre]. 

https://www.canlii.org/en/ca/scc/doc/1982/1982canlii14/1982canlii14.html?autocompleteStr=%5B1982%5D%201%20S.C.R.%20175%20&autocompletePos=1
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of the administration of justice are thereby fostered. As a general rule the 

sensibilities of the individuals involved are no basis for exclusion of the public from 

judicial proceedings. The following comments of Laurence J. in R. v. Wright, 8 

T.R. 293 [a case from 1799], are apposite and were cited with approval by Duff J. 

in Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339 at p. 359: 

Though the publication of such proceedings may be to the disadvantage of 

the particular individual concerned, yet it is of vast importance to the public 

that the proceedings of courts of justice should be universally known. The 

general advantage to the country in having these proceedings made public 

more than counterbalances the inconveniences to the private persons whose 

conduct may be the subject of such proceedings. 

The leading case is the decision of the House of Lords in Scott v. Scott, [1913] A.C. 

417. In the later case of McPherson v. McPherson, [1936] A.C. 177, at p. 200, Lord 

Blanesburgh, delivering the judgment of the Privy Council, referred to "publicity" 

as the "authentic hallmark of judicial as distinct from administrative procedure". 

It is, of course, true that Scott v. Scott and McPherson v. McPherson were cases in 

which proceedings had reached the stage of trial whereas the issuance of a search 

warrant takes place at the pre-trial investigative stage. The cases mentioned, 

however, and many others which could be cited, establish the broad principle of 

"openness" in judicial proceedings, whatever their nature, and in the exercise of 

judicial powers. The same policy considerations upon which is predicated our 

reluctance to inhibit accessibility at the trial stage are still present and should be 

addressed at the pretrial stage. Parliament has seen fit, and properly so, considering 

the importance of the derogation from fundamental common law rights, to involve 

the judiciary in the issuance of search warrants and the disposition of the property 

seized, if any. I find it difficult to accept the view that a judicial act performed 

during a trial is open to public scrutiny but a judicial act performed at the pretrial 

stage remains shrouded in secrecy. 

28. Hundreds, if not thousands, of decisions since MacIntyre have considered requests by 

those seeking to protect their personal privacy in public court matters by applying the Sierra Club 

framework. Two examples illustrate this. 

29. In M.E.H. v. Williams, 24 the wife of a sexual predator and murderer sought sealing orders 

and publication bans in a divorce proceeding. The wife alleged that she would suffer significant 

emotional distress and adversely affect her employment if her privacy was compromised. The 

Ontario Court of Appeal overturned the decision granting the confidentiality order on the basis 

 

24 M.E.H. v. Williams, 2012 ONCA 35 [M.E.H.]. 

 

https://www.canlii.org/en/on/onca/doc/2012/2012onca35/2012onca35.html?resultIndex=1
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that the wife had failed to file convincing evidence of the harms resulting from the loss of her 

privacy. Though she relied on a sworn affidavit from a treating psychiatrist, his evidence was 

dismissed as it was premised on unsupported “speculation and assumption”25 about the media’s 

invasion of the wife’s privacy, and there was no evidence suggesting harm to her employment. 

The wife herself had not filed any direct evidence about these issues. The Court concluded: 

Assuming that Dr. Quan's opinion goes so far as to assert a real risk that the 

respondent would suffer the degree of emotional harm required to engage the public 

interest in maintaining access to the courts, that opinion rests entirely on his 

assumption that the respondent would be subject to media harassment occasioned 

by "persistent, insistent and incessant" efforts to invade her privacy. These 

assumptions have no foundation in the evidence. Consequently, Dr. Quan's opinion 

cannot be said to provide the kind of convincing evidence needed to meet the 

rigorous standard demanded by the necessity branch of the Dagenais/Mentuck [or 

Sierra Club] test. 

I also have difficulty squaring Dr. Quan's opinion as to the dire potential effect of 

publicity surrounding the divorce proceeding with the respondent's reaction to the 

publicity surrounding the earlier court proceedings involving Williams. She has 

endured, and I would say overcome, the worst of the media storm surrounding 

Williams. After the intense initial shock, she has picked up the pieces of her life 

and gone about the business of living that life. There is no reason to think that any 

publicity arising from the divorce proceedings will come remotely close to the 

publicity that surrounded Williams' criminal proceedings at which Williams' crimes 

and his confessions to those crimes were publicly examined in minute detail. Any 

media attention arising from the divorce proceeding will surely be short-lived and 

hardly front page news.26 

30. On the other hand, this Court’s decision in Bragg perfectly illustrates the flexible nature 

of the Sierra Club test in assessing harm that could result from a loss of privacy. Though the 

applicants rely heavily on this decision, they fail to address the fact the Court had evidence before 

it from which it could draw the inference of psychological harm that would reasonably and 

logically result if the identity of the 15-year old girl requesting the confidentiality orders was 

disclosed, including the fact that she had already been the victim of  sexualized cyberbullying. No 

similar evidence exists the present case. 

 

25 M.E.H. at para. 53 
26 M.E.H. at paras. 57-58. 

https://www.canlii.org/en/on/onca/doc/2012/2012onca35/2012onca35.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2012/2012onca35/2012onca35.html?resultIndex=1
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B. No Different Test for “Routine” or “Administrative” Court Files 

31. The applicants’ suggestion that this Court should invent a new test with a lower 

evidentiary threshold when considering “non-litigious”, “administrative” or “routine” court files 

has no merit. The suggestion, if accepted, would create an arbitrary and tenuous distinction, betray 

decades of Supreme Court jurisprudence, and betray fundamental constitutional values. As this 

Court held in Toronto Star Newspapers Ltd. v. Ontario, in the context of a request for search 

warrant application material: 

 The Crown now argues that the open court principle embodied in the 

Dagenais/Mentuck test ought not to be applied when the Crown seeks to seal search 

warrant application materials.  This argument is doomed to failure by more than 

two decades of unwavering decisions in this Court: the Dagenais/Mentuck test has 

repeatedly and consistently been applied to all discretionary judicial orders limiting 

the openness of judicial proceedings.27 

32. There is no basis to depart from this principle: there is one test and it applies in all 

circumstances.  In any event, even if this Court were to apply the lower evidentiary threshold 

suggested by the applicants, the proposed appeal would fail because the applicants' evidence was 

neither "plausible" nor "credible".28 To the contrary, there was no evidence of any risk to a public 

interest with respect to the applicants' privacy concerns and only speculation with respect to the 

threat of physical harm. There is also no evidence to support the applicants’ assertion that this 

estate file, involving billions of dollars, is not or will not later become, “contentious”. 

33. The applicants argue factors underlying the open court principle are attenuated in 

circumstances where courts are “engaged in administrative contexts”.29 This is wrong. Court files 

are court files and the public has an equal, constitutionally-protected right to review court 

processes and ensure the proper administration of justice, regardless of how contentious the matter 

is. The applicants further rely on the fact that the public interest in probate files is purportedly 

lessened because some wills do not need to be probated and they assert most property passes on 

outside of the probate process. These considerations are irrelevant, however, given that in this case 

the applicants have applied to the courts for probate. Having done so, the public is presumptively 

 

27 Toronto Star at para. 30. 
28 The new evidentiary thresholds proposed by the applicants at Applicants’ MOA at para. 64. 
29 Applicants’ BOA at para. 55. 

https://www.canlii.org/en/ca/scc/doc/2005/2005scc41/2005scc41.html?resultIndex=1
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entitled to review and understand the process mandated by Ontario law, unless the applicants can 

demonstrate the existence of a serious risk to an important public interest. It would, of course, be 

up to the legislature to change the law so that probate was no longer required, in which case no 

attendant court process would exist.  

34. The applicants’ suggestion of different evidentiary thresholds risks creating confusion as 

to whether the process in question is “administrative” or more contentious. Is there a spectrum of 

contentiousness, in which courts would need to develop multiple evidentiary thresholds depending 

on the nature of the file? Are consent orders “administrative”? Are interpleader motions 

“contentious”? What about applications to approve settlements in class action proceedings on 

which all parties agree? If the probate process becomes contentious because someone challenges 

the will, what happens to the prior order granted on a lower evidentiary threshold? Would a court 

need to revisit the prior decision in order to determine whether the previously “credible” risk of 

harm is also “serious” for purposes of maintaining the confidentiality order? Certainty, stability 

and predictability are cornerstones in the rule of law,30 which will be at risk with arbitrary and 

inconsistent evidentiary standards applying to the determination of constitutional rights. 

35. Fundamentally, this suggestion would undermine the constitutional foundation of the 

Sierra Club test. The high evidentiary threshold is required because persons seeking sealing orders 

are asking that a court impinge on the public’s freedom of expression rights, which can only be 

done where there is a “real” or “serious” risk to another important interest.  The applicants' 

argument - viewed against the constitutional framework underpinning the Sierra Club test - is that 

that Charter-protected freedom of expression should be more easily subordinated to other 

considerations in certain contexts. Such an approach would contradict the fundamental 

constitutional principle that "a hierarchical approach to rights, which places some over others, must 

be avoided, both when interpreting the Charter and when developing the common law. When the 

protected rights of two individuals come into conflict, Charter principles require a balance to be 

achieved that fully respects the importance of both sets of rights.”31  

 

30 The Honourable Beverly McLachlin, “Unwritten Constitutional Principles: What is Going 

On?”  at the Lord Cooke Lecture (December 1, 2005) 
31 Dagenais at page 877. 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii39/1994canlii39.html?autocompleteStr=%5B1994%5D%203%20S.C.R.%20835%20&autocompletePos=1
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36. To be certain, the nature of the proceeding – and the consequent public interest – is a 

relevant consideration under the Sierra Club test, but only at the second, “balancing” stage. The 

applicants rely on comments made in decision of Wachowich C.J. in Re Doe (Estate), an 

uncontested probate file.32 However, this case is of no assistance to them. Putting aside the question 

of the correctness of Wachowich C.J.’s comments, the case does not support a lower evidentiary 

threshold at the first step. To the contrary, Wachowich C.J. determined that there was “a serious 

danger to the proper administration of justice” that was “well grounded in the affidavit evidence”33 

on the basis that a mentally-disabled applicant – who was set to receive a substantial inheritance 

from a public figure – could be easily taken advantage of. It was only on the second branch of the 

Sierra Club test where the public’s interest in the nature of the proceeding was considered. 

C. No issue of “Objectively Discernable Harm” 

37. The applicants request this Court provide “detailed guidance regarding the correct 

approach for assessing objectively discernable harm”, which they allege has led to judicial 

inconsistency across the country.34 They argue that the conflicting conclusions of the Superior 

Court and Court of Appeal with respect to the existence of a risk to the physical security of the 

applicant estates’ beneficiaries is the result of such uncertainty. This is not only untrue, but the 

applicants have also failed to articulate any possible resolution to the issue they have raised, or to 

explain how a resolution would change the outcome of the case. To be clear, neither of the lower 

court decisions were predicated on the existence of a “objectively discernable harm”, but instead 

on whether the limited evidence filed and speculation were sufficient to meet the evidentiary 

burden of the Sierra Club test. This Court’s intervention on the issue is unnecessary. 

i. No Inconsistency of Application 

38. There is no merit to the applicants’ claim that courts have applied the “objectively 

discernable harm” standard inconsistently or have otherwise struggled to use logic and reason in 

assessing evidentiary connections in the context of the Sierra Club test. This is not to say that 

courts will not get it wrong from time to time – as the application judge did in this case – but that 

 

32 Re Doe (Estate), 2003 ABQB 793 [Doe Estate]. 
33 Doe Estate at para. 7. 
34 Applicants’ MOA at para. 70. 

https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb793/2003abqb793.html?autocompleteStr=2003%20ABQB%20793%20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb793/2003abqb793.html?autocompleteStr=2003%20ABQB%20793%20&autocompletePos=1
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there is no interpretative controversy, either in this case or in any of those cited by the applicants, 

that require this Court to further delineate what is by necessity an individually contextualized 

assessment of evidence. 

39. The term “objectively discernable harm”, as first used in the Sierra Club context, was 

further articulated by this Court in Bragg.35 As discussed above, Bragg concerned the privacy of 

a 15-year old victim of sexual cyberbullying. Though the victim had not led any evidence about 

her own emotional vulnerability, this Court concluded that there was still a real and substantial 

risk to a public interest based on objectively discernable harm.36 This Court cited both social 

science evidence concerning the harms resulting from cyberbullying, existing legislation and 

social policy which recognizes higher thresholds with respect to the privacy of children, and the 

fact that the victim had already experienced these harms in the past and they were thus more likely 

to reoccur. If victims’ privacy was not protected, this in turn would discourage other young victims 

of sexualized cyberbullying to turn to the courts for protection.37  

40. With respect to objectively discernable harm, this Court in Bragg stated that “absent 

scientific or empirical evidence of the necessity of restricting access, the court can find harm by 

applying reason and logic”.38 The applicants argue further guidance is needed. However, the Court 

in Bragg did not invent the term out of thin air. Rather, it relied on a long history of jurisprudence 

with respect to the rational connection prong of the Oakes test, including the decisions in RJR -

MacDonald Inc. v. Canada (Attorney General)39 and Thomson Newspapers Co. v. Canada 

(Attorney General).40 As this Court stated in Thomson, where courts have used reason and logic to 

infer the existence of causal relationships, and thus rational connections: 

Parliament has chosen to ban the publication, dissemination and broadcast of poll 

results from midnight on Friday before polling day through the end of polling day.  

“The essence of rational connection is a causal relationship between the objective 

 

35 A.B. v. Bragg Communications Inc., 2012 SCC 46 [Bragg]. 
36 Bragg at para. 15. 
37 Bragg at paras. 14-27. 
38 Bragg at para. 16.  
39 RJR -MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, cited in Bragg at 

para. 16. 
40 Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877, cited in Bragg 

at para. 16 [Thomson]. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc46/2012scc46.html?autocompleteStr=2012%20SCC%2046%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc46/2012scc46.html?autocompleteStr=2012%20SCC%2046%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc46/2012scc46.html?autocompleteStr=2012%20SCC%2046%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc46/2012scc46.html?autocompleteStr=2012%20SCC%2046%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html?autocompleteStr=%5B1995%5D%203%20S.C.R.%20199&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.html?autocompleteStr=Thomson%20Newspapers%20Co.%20v.%20Canada%20(Attorney%20General)%2C%20%5B1998%5D%201%20S.C.R.%20877&autocompletePos=1


- 15 - 

of the law and the measures enacted by the law.  This is often a difficult matter 

to establish by evidence, and the Supreme Court of Canada has not always 

insisted on direct proof of the causal relationship.”.  In RJR-MacDonald, supra, 

the Court unanimously agreed that a causal relationship between advertising and 

tobacco product consumption could be based either on common sense, reason, 

or logic…, even though the evidence may be admittedly inconclusive.  In Butler, 

supra, Sopinka J. found … that it was “reasonable to presume” that there is a 

causal relationship between obscenity and harm to society.  Similarly, in Ross, 

supra, that it was “reasonable to anticipate” that there is a causal link between anti-

Semitic activity by school teachers outside school and discriminatory attitudes 

within school. 

 In the instant case, the rational connection is self-evident.  Opinion polls 

significantly influence voter choice and electoral campaigns.  It follows that the 

publication of inaccurate, though authoritative, opinion survey results that go 

uncorrected may well lead to voters making misinformed decisions.  Logically, 

there is a reasoned apprehension that voters will be deprived of the full exercise of 

their franchise...41 

41. None of the cases cited by the applicants42 support the contention that courts are 

struggling with the application of this necessarily contextual standard to the unique circumstances 

of each case. The fact that some decisions have concluded there was insufficient evidence (whether 

objectively discernable or not) to support a confidentiality order while other cases on different 

facts have come to different conclusions is not evidence of controversy or inconsistency of 

application requiring intervention by this Court. 

ii. No Application to This Case 

42. In any event, resolution of this question would have no bearing on this case because the 

entirely speculative evidence of a serious risk to physical harm put forward by the applicants was 

incapable of meeting any evidentiary standard. The evidence filed by the applicants on the safety 

issue consisted of a single paragraph of “conclusory assertions”43  in an affidavit, made without 

 

41 Thomson, at paras. 39-40 [emphasis added, citations omitted]. 
42 Applicants’ MOA at paras. 70-71. 
43 Appeal Decision at para. 13. 

 

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.html?autocompleteStr=Thomson%20Newspapers%20Co.%20v.%20Canada%20(Attorney%20General)%2C%20%5B1998%5D%201%20S.C.R.%20877&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca376/2019onca376.html?autocompleteStr=2019%20ONCA%20376%20&autocompletePos=1
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any suggestion that "the affiant knew anything about the state of the police investigation or any 

other investigation that may be underway in respect of the murders".44

43. As this Court has repeatedly advised, the Sierra Club test requires evidence of a "real and 

substantial" or "serious" risk, one that is "well-grounded in the evidence"45, "remote and 

speculative dangers are insufficient to rebut the openness principle".46

44. In this case, even the application judge, who ordered the sealing order, stated that the 

evidence of a risk of physical harm was "necessarily speculative".47 The Court of Appeal came to 

the same conclusion.48 The difference in result is not because of an unclear principle of objectively 

discernable harm, but the application of a clear principle requiring more than just speculation to 

support a sealing order. 

PART IV — SUBMISSIONS ON COSTS 

45. No costs are sought. 

PART V — ORDER REQUESTED 

46. For the reasons cited above, the application for leave to appeal should be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of August, 2019. 

Kevin Donovan, on his own behal 

44 Appeal Decision at para. 15. 
45 Sierra Club at para. 54; Mentuck at para. 34. 
46 Dagenais, at 880 [emphasis added]. 
47 Application Decision at para. 23. 
48 Appeal Decision at para. 16. 
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PART VII – RELEVANT STATUTES AND REGULATIONS 

None. 

 

 

 


