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PART I:  OVERVIEW OF POSITION AND STATEMENT OF FACTS 
A. Overview of Position 

1. The Province of British Columbia (“BC”) wants to protect its people, land and resources from 

the harmful effects of accidental releases of dangerous substances by adding a hazardous substance 

permit regime to its main provincial environmental statute. The proposed amendments (Part 2.1 of 

the Environmental Management Act, or “EMA”) at issue in this Reference would give an 

environmental management director the power to impose on those in possession of a listed 

substance conditions relating to minimizing the likelihood of an accidental discharge, facilitating 

spill response, and ensuring compensation for personal injury and damage to resources situated in 

the Province and owned either privately or collectively (provincial, local and First Nations). EMA 

already regulates the intentional discharge of waste in the Province through a permitting regime. 

2. The first substance proposed to be addressed is “Heavy Oil”, which, if it were to spill, would 

pose specific risks to human health, ecosystems and wildlife in BC and would require considerable 

provincial, local and First Nation government resources to clean up. At this time, Heavy Oil in BC 

is only in the possession of interprovincial transportation undertakings – railways and pipelines, 

and one specific proposed project, the Trans Mountain Expansion Pipeline (“TMX”), will carry 

most of the increased levels of Heavy Oil that will trigger the permitting requirement. The heart 

of the constitutional questions before this Court is therefore whether the Province’s ability to 

legislate to protect the land, water and wildlife of the Province from the risk of environmental 

harm, and to establish environmental liability rules, includes the ability to address such harm when 

it arises from dangerous substances found in the possession of interprovincial undertakings. 

3. The Province clearly has authority to legislate in relation to harmful substances within the 

province and the impact of those substances when they are introduced into the provincial 

environment. Pollution involves the intentional or accidental release of a substance into a 

surrounding environment where it risks damage to property, people and resources. From a 

constitutional perspective, authority either over the property and resources that may be harmed if 

the substance is released, or over the polluting activity is a sufficient basis to ground jurisdiction 

to legislate to address such harm. Where authority over these various aspects of pollution rests 

with different levels of government, they may both legislate in relation to such harm, and any 

conflicts are to be sorted out through application of the doctrine of paramountcy. This double 
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aspect principle applies symmetrically when provincially-regulated activities pose risks to 

federally-regulated resources (as when forest practices risk fish stocks) or when 

federally-regulated activities pose risks to provincially-regulated health or resources. 

4. Through paramountcy, Parliament can insulate federally-regulated activities, in whole or in 

part, from provincial laws. Unless it does so, however, the necessary consequence of the double 

aspect principle is that federally-regulated activities sometimes have to face different laws in 

different parts of the country. The alternative would be to make federal undertakings “enclaves” 

from provincial law. As long as the provincial and federal aspects of a provincial law are held to 

be of roughly equivalent importance, the provincial legislation should be upheld as valid. 

5. The provincial aspect of laws aimed at protecting provincial property and resources from 

harmful substances within the province grounds provincial jurisdiction even where, as a matter of 

fact, only federally-regulated persons or activities possess such substances. Constitutionally 

impermissible “singling out” only occurs when the dominant characteristic of the provincial law 

is to affect federal entities in the respect which makes the person, place or activity specifically of 

federal jurisdiction. The proposed amendments do not seek to regulate interprovincial 

undertakings qua undertakings or in their essential federal aspect of being, in the words of the 

Court of Appeal, “a continuous carrier of liquid across provincial borders.”1 The provincial interest 

is in protecting its own resources from a specified dangerous substance, and the proposed 

amendments address these undertakings only in the aspect of being a potential discharger of this 

substance into the provincial environment. This is not about the interprovincial aspect of these 

entities, or anything wholly internal to their operations. 

6. Any difficulties created by the functional concurrency permitted by the double aspect 

doctrine can be resolved through political negotiation and accommodation or the application of the 

doctrines of interjurisdictional immunity and paramountcy. This Court has held that environmental 

protection is not within the core of federal authority over interprovincial undertakings, so the 

doctrine of interjurisdictional immunity does not render the entirety of the permitting regime 

inapplicable, although it would prevent a director from imposing any conditions that would have 

the effect of seriously impairing what has been held to be within the core of the federal power. 

                                                 
1 Reference re Environmental Management Act (BC), 2019 BCCA 181 [BCCA Reasons], ¶101 
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Paramountcy ensures that (a) federal laws will prevail if there is an actual conflict, and (b) if 

Parliament is concerned that confusion about possible conflict is harmful, it can legislate to exclude 

the application of some or all provincial laws altogether. However, there is no conflict here, and 

Parliament has not enacted an exclusive regime. While Part 2.1 may allow for conditions that 

duplicate or go further than federal regulation, that does not render it inoperative. Parliament has 

not purported to immunize interprovincial railways or pipelines from provincial spill measures – 

on the contrary, the Governor in Council relied on the existence of such measures when it first 

approved the TMX. 

7. The Court below failed to meaningfully consider the AGBC’s argument that there is a double 

aspect when an accidental spill from an interprovincial undertaking poses risks to provincial 

interests. It also misstated the “ancillary power” test, apparently confounding it with the doctrine 

of “incidental effects”. It revived a de facto “enclave theory” by saying provincial legislation, 

including measures governing safety measures, spill prevention, and the aftermath of any 

accidental release into the provincial environment, cannot affect the operation of interprovincial 

transportation undertakings. Overall, it erred by finding that legislation regarding the prevention 

and aftermath of spills of a harmful substance is only in relation to the “operation and 

management” of the polluting undertaking. In that regard, the Court below mistakenly relied on 

cases in which interjurisdictional immunity has been applied to provincial workplace safety laws 

to support the conclusion that provincial laws governing accidents external to the enterprise are 

not only inapplicable to federal undertakings, but invalid. 

8. Provincial authority over local property and provincial resources is reconciled with federal 

authority over interprovincial undertakings not by creating a zone of immunity around those 

undertakings but by permitting provincial environmental laws to apply up until the point where 

they either impair the core of the federal power or conflict with the exercise of the federal authority. 

This is consistent with the important principle of jurisdictional balance and the repeated 

admonitions by this Court that the Constitution should be interpreted to permit both levels of 

government “ample means” to protect environmental values central to the health and livelihood of 

local communities. 

9. The appeal should therefore be allowed, and the questions answered “Yes” (to the validity of 

Part 2.1), “Yes” (to its applicability to Heavy Oil carried by interprovincial undertaking) and “No” 
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(to the existence of a federal enactment that renders Part 2.1 inoperative to interprovincial 

undertakings). 

Statement of Facts 
B. Framework of Provincial Environmental Legislation 

10. EMA, the provincial law to which Part 2.1 is a proposed addition, is the key statute 

administered by the Ministry of Environment and Climate Change Strategy (the “Ministry”). 

(Agreed Statement of Facts (“ASF”), ¶148, Appellant’s Record (“AR”), AR-BC23, 4607) The 

overall objective of EMA is to protect the quality of the environment by controlling, ameliorating 

and, where possible, eliminating the deleterious effect of pollution. EMA regulates, among other 

things, waste discharges, hazardous waste storage and transportation, and contaminated sites and 

provides for pollution management through a number of mechanisms, including permitting, 

pollution abatement orders, and area-based management. (ASF, ¶¶148, 155, AR-BC23, 4607-08) 

11. Permits or approvals are an important instrument to prevent and manage the deleterious effect 

of contaminants on the environment. Permits for intentional discharges are issued by a director, a 

public servant with broad authority power to impose conditions that the director considers advisable 

to address risks posed by proposed activities, and to ensure that commitments are carried out. 

(EMA, s 14(1)) Permit decisions can be appealed to the Environmental Appeal Board (EMA, 

s 100). Permits, approvals or regulatory authorizations are required for industries that are 

prescribed in the regulations by the Lieutenant Governor in Council (“LGIC”), which includes 

pipeline transport, and it is uncontroversial that the permitting requirement applies to an 

interprovincial pipeline such as TMX2. EMA also provides for the regulation of the storage of 

hazardous waste. What constitutes hazardous waste is prescribed by the LGIC in the regulations.3 

12. Under the existing Part 7, Division 2.1 of EMA, the Ministry has a regulatory mandate to 

prevent, prepare for, respond to, and recover from accidental hazardous material spills. 

Regulations under EMA establish requirements for improved spill management, but do not include 

                                                 
2 Waste Discharge Regulation, BC Reg 320/2004 
3 Hazardous Waste Regulation, BC Reg 63/88 

http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/03053_00
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a permit requirement that allows site specific conditions to be imposed by a director.4 The 

Contaminated Sites Regulation5 applies in the event of a spill by defining requirements for 

determining whether a contaminated site exists, what site remediation is required, who is 

responsible for remediation, and when remediation is complete. Other related provincial legislation 

is also relevant to spill management.6 

C. The Provisions of Part 2.1 

13. Section 22.1 of Part 2.1 sets out the purposes of the new Part. The first purpose is to “protect, 

from the adverse effects of releases of hazardous substances, British Columbia’s environment… 

human health and well-being in British Columbia, and the economic, social and cultural vitality 

of communities in British Columbia.” The second purpose is to implement the liability principle 

of “polluter pays.” 

14. The amendments require those in possession or control of a substance listed in the Schedule 

(a “Hazardous Substance”) in designated amounts (the “Substance Threshold”) to obtain a permit. 

An exception is provided for Hazardous Substances on a ship (s 22.3(2)). 

15. As with the current system for intentional discharges, hazardous substance permits are issued 

by a director under EMA (s 22.4(1)) with authority to impose conditions. A director may require 

information documenting the risks to human health and the environment as a result of an accidental 

release of the substance, the types of impacts, and an estimate of the monetary value of those 

impacts (s 22.4(2)(a)). An applicant may also be required to demonstrate there are measures in 

place to minimize the risk of a release and to respond to a release if it occurs, including specific 

capacity to respond (s 22.4(2)(b)). 

16. A director may require an applicant to provide security or other financial measures, including 

insurance, to ensure capacity to respond to a release and to compensate for impacts (s 22.4(2)(c)). 

The director can also require the establishment of a fund for local governments and First Nation 

                                                 
4 Spill Preparedness, Response and Recovery Regulation, BC Reg 185/2017; Spill Contingency 
Planning Regulation, BC Reg 186/2017; Spill Reporting Regulation, BC Reg 187/2017 
5 Contaminated Sites Regulation, BC Reg 375/96 
6 for example, Emergency Program Act, RSBC 1996, c 111 [Emergency Program Act]; Fire 
Services Act, RSBC 1996, c 144; Wildlife Act, RSBC 1996, c 488; Drinking Water Protection Act, 
SBC 2001, c 9; Health Act, RSBC 1996, c 179; Animal Health Act, SBC 2014, c 16 
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governments to ensure capacity to respond to a release (s 22.4(2)(d)). The director may also require 

an agreement to compensate any person, including the province, local governments and First 

Nation governments for damages resulting from a release of a regulated substance, including costs 

incurred in responding to the release, and costs related to ecological recovery and restoration, 

economic loss and loss of non-use value (s 22.4(2)(e)). 

17. Section 22.5 empowers the director to include conditions relating to the protection of the 

environment and human health from a release of a Hazardous Substance, to require responses to a 

release of a Hazardous Substance and to provide for compensation for impacts from such a release. 

The remaining sections of Part 2.1 add mechanisms of enforcement. These provisions mirror the 

enforcement provisions that apply to s 14 permits for intentional discharge of waste. 

D. Heavy Oil Can Be Especially Difficult to Recover and Will Persist in the Environment 

18. The LGIC is empowered to set the listed Hazardous Substances and the Substance Threshold 

in the Schedule. For the purpose of this Reference, the Schedule sets out “Heavy Oil” as a 

Hazardous Substance and sets a Substance Threshold equivalent to the “largest annual amount of 

the annual amounts of the substance that the person had possession, charge or control of during 

each of 2013 to 2017.” 

19. Heavy Oil is defined to include particularly dense forms of petroleum products or blends. 

There are specific risks associated with a spill of Heavy Oil, which may sink or submerge if it is 

spilled in or eventually reaches water and may spread quickly through currents. If mechanical 

containment and removal is not successful, Heavy Oil becomes increasingly likely to submerge or 

sink, making it much more difficult to detect or recover. (ASF, ¶¶12-14, AR-BC23, 4572-73) 

20. Once Heavy Oil sinks more than a few centimeters below the water surface, most skimming 

systems will be ineffective. Submerged oil may re-surface, sink or end up on shorelines. Heavy 

Oil that sinks to the bottom may be re-mobilized. (ASF, ¶¶15-16, AR-BC23, 4573) If it is not 

recovered off the water surface, Heavy Oil can strand on shore, in either a freshwater or marine 

environment. (ASF, ¶17, AR-BC23, 4573) Shoreline cleanup activities can be challenging due to 

the persistent nature and viscosity of weathered diluted bitumen. Heavy Oil that is not recovered 

is likely to be persistent in the environment and be resistant to additional biodegradation. 

21. Recovery of Heavy Oil from fast moving rivers poses specific challenges. Spills may occur 
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in remote locations, and substantial environmental effects could occur within 24 hours of a large 

spill occurring. The ability to reach the site of a spill is critical to mounting an effective response. 

(ASF, ¶¶18, 25, AR-BC23, 4573-75) 

22. River systems undergo marked seasonal variations in rates of flow, ice cover, accessibility, 

and other factors that impact and challenge emergency response operations in the event of a release 

of Heavy Oil. Environmental conditions that may reasonably exist for any time of year need to be 

considered and incorporated into emergency preparedness planning and response, selection of 

response equipment and training of personnel. (ASF, ¶26, AR-BC23, 4575) 

23. Storage of Heavy Oil risks boil-overs, flash fires, vapour cloud explosions and pool fire. 

(ASF, ¶¶30-31, AR-BC23, 4576) A boil-over occurs when water at the base of a tank of oil turns 

to steam upon contact with heat descending through the oil from a full surface fire. The volume 

of steam may explosively eject the contents of the tank and immediately be ignited by the surface 

fire, generating a fireball supplemented by drops of burning fuel. 

E. Provincial Resources are at Risk from a Heavy Oil Spill 

24. There is no dispute that Heavy Oil is toxic. Plants and animals that come into contact with 

Heavy Oil may become contaminated and unable to survive. Heavy Oil spills in oceans, estuaries, 

rivers, lakes, ponds, or on land can affect algae, plants, invertebrates, fish, amphibians and reptiles, 

birds and mammals. (ASF, ¶¶32-33, AR-BC23, 4576-77) 

25. Heavy Oil and blended bitumen are toxic to aquatic species generally and early life stages of 

fish specifically. Hydrocarbons can affect fish species and the habitat upon which they depend, by 

altering essential habitat, physically smothering organisms and exposing fish to acute or chronic 

toxicity. (ASF, ¶¶36-37, AR-BC23, 4577-78) Exposure can cause biological effects including 

increased mortality, development defects, reduced reproductive capacity, genetic damage, 

impaired immune function and changes in behaviour. (ASF, ¶33, AR-BC23, 4576-77) 

26. Birds may be harmed through contact with oil and may ingest oil while trying to clean their 

feathers or when they consume contaminated food, resulting in long-term reproductive effects. 

Many mammals, including river otters, beavers, black and grizzly bears, badgers, deer, bighorn 

sheep and caribou face risks from land-based spills of Heavy Oil. Ingestion or inhalation of oil by 

mammals can result in digestive tract bleeding, liver and kidney damage, nerve damage and 
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behavioral abnormalities. Procedures for capturing, treating and releasing animals may result in 

more harm. (ASF, ¶¶38-39, 102, AR-BC23, 4578, 4596) 

27. Spills may impact previously unknown sites of historical, archaeological and paleontological 

value, and sites that are sacred and historically significant to many First Nations, such that historical 

and generational knowledge could be disturbed or lost. (ASF, ¶44, AR-BC23, 4579) 

28. A spill that reaches a wetland could disrupt existing environmental conditions and migratory 

bird routes and impede conservation efforts for species at risk in critical habitat areas. (ASF, ¶45, 

AR-BC23, 4580) 

29. Accidents involving Heavy Oil in populated areas pose serious health risks, affecting both 

air and water quality conditions. The toxic plume created by an accidental release of dilbit poses a 

significant health risk and may interfere with the timeliness of clean-up efforts. (ASF, ¶46, 

AR-BC23, 4580) 

30. Many communities rely on groundwater as their drinking water. Returning groundwater 

contaminated by Heavy Oil to applicable safety standards for agricultural or drinking water use 

can take over a decade. (ASF, ¶¶47-50, AR-BC23, 4580) 

31. A significant spill of Heavy Oil may damage local businesses and infrastructure. These 

effects may be exacerbated by response efforts as responders and equipment move into these areas 

creating greater strain on existing roads, resources and waste management systems. Response 

activities may also disrupt operation of and access to local businesses and impact the economic 

well-being of high-density areas. (ASF, ¶51, AR-BC23, 4581) 

32. An accidental release of Heavy Oil could affect the land and water bodies First Nations 

communities rely upon for food and cultural practices such as environmental stewardship and 

access to spiritually important locations. (ASF, ¶42, AR-BC23, 4579) Effects could include 

disruption to heritage locations such as burial grounds, spiritual sites, trails, waterways, landmarks, 

and changes in the quality, health and populations of berries, medicinal plants, fish and wildlife. 

(ASF, ¶43, AR-BC23, 4579) 

F. Provincial, Local and Indigenous Participation in Spill Response 

33. The Province is heavily involved in spill response, regardless of what kind of entity releases 
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the spill. The Minister is required to provide direction and technical advice with respect to spills, 

and ensure the proper disposal of spilled substances.7 

34. The Environmental Emergency Program (“EEP”) of the Ministry is responsible for 

developing and implementing tools to prevent, prepare for and respond to oil spills, chemical spills 

and spills of any substance that could disturb or harm the environment. The 2005 spill from the 

Trans Mountain (“TM”) pipeline near Abbotsford involved multiple provincial ministries, health 

authorities, and the office of the Fire Commissioner as well as the local government and First 

Nation. (ASF, ¶¶53, 84, AR-BC23, 4581, 4590-91) 

35. Environmental Emergency Response Officers and other EEP staff conduct regulatory 

oversight of spills, augment spill responses with provincial resources when deemed necessary, and 

assume a full response management role in the event the spiller is unknown, or is unwilling or 

unable to adequately respond. Ecosystem recovery plan provisions under EMA give EEP an 

oversight role when a director orders a spiller to prepare and implement a recovery plan. (ASF, 

¶¶54-55, AR-BC23, 4581-82) 

36. Emergency response normally begins with local governments and First Nations governments. 

First responders are often police, fire and ambulance services backed by a local government 

emergency operations centre (“EOC”), and a bottom-up escalation takes place if resources are 

insufficient. Local authorities were first on the scene in the 2005 TM spill, as well as the TM 2012 

release from the Sumas Tank Farm. In the 2007 TM spill near Burnaby, where oil sprayed from a 

pipeline between 20-40 feet in the air for approximately 25 minutes, emergency workers, 

firefighters and members of the public were sprayed. In the Lac-Mégantic derailment in 2013, 

more than 1,000 firefighters from 80 different municipalities participated in the response. (ASF, 

¶¶69, 79, 115, 92, 94, 125, AR-BC23, 4585, 4590, BC4598-99, 4592, 4601) 

37. Local governments have legislated responsibility under the Emergency Program Act for 

preparing for and responding to emergencies within their communities, including preparing and 

maintaining all hazards emergency plans, and having a delivery capability commensurate with the 

types and levels of hazards that exist in the community They are encouraged to use the four pillars 

of emergency management: mitigation and prevention, preparedness, response and recovery. 

                                                 
7 Emergency Program Management Regulation, BC Reg 477/94 
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(ASF, ¶70, AR-BC23, 4585) 

G. Status Quo: Provincial Permits and Regulations Apply to Federal Undertakings 

38. Federal undertakings storing or transporting Heavy Oil are routinely subject to provincial 

regulation, including permitting schemes. This involves the application of a large number of 

legislative enactments, with related responsible agencies, including statutes relating to agricultural 

lands, forests, parks, water, wildlife, public health, transportation, fire, roads and transport. Many 

of these are aimed at controlling or addressing environmental impacts. (ASF ¶¶144-46, 501-08, 

AR-BC23, 4606-07, 4678-79) 

39. Federally-regulated undertakings require permits under EMA, can be the subject of 

prosecution for offences under EMA, and have taken advantage of EMA’s contaminated sites cost 

recovery regime to clean up their land.8 Federally-regulated undertakings may also require an 

Environmental Assessment Certificate (“EAC”).9 (ASF, ¶¶468-83, AR-BC23, 4663-66) 

40. Federal regulation, including federal environmental assessment of pipeline projects by the 

National Energy Board (“NEB”), explicitly presupposes a robust system of provincial regulation 

for terrestrial spills. In its Explanatory Note issued when approving the certificate of public 

convenience and necessity (“CPCN”) for the TMX10 the Governor General in Council 

acknowledged, and apparently relied on, provincial jurisdiction over terrestrial spills caused by 

interprovincial transportation undertakings. The Governor in Council relied on the fact that 

“land-based oil spills” from interprovincial transportation undertakings are “subject to both 

federal and provincial jurisdiction” to reassure communities “deeply concerned about the risk and 

impacts that oil spills pose to their land, air, water and communities.” 11 This suggests that “but 

for” such provincial regulation, the risk would be greater and TMX might not have been approved. 

41. Similarly, the NEB Report12 recommending approval of TMX noted that pipeline proponents 

are generally required to obtain all applicable federal, provincial and municipal permits (p. 254). 

                                                 
8 CNR et al v A.B.C. Recycling Ltd., 2005 BCSC 647 
9 Coastal First Nations v BC (Environment), 2016 BCSC 34 [CFN] 
10 Affidavit #1 of Michael Davies made September 29, 2018 (“Davies Affidavit”), Ex. G, 
pp. 830-49, AR-AGC5, 1807-26 
11 Davies Affidavit, Ex. G, p. 844 (emphasis added), AR-AGC5, 1821 
12 Davies Affidavit, Ex. E, pp. 102-654, AR-AGC3, 1079-1631 
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That report explicitly refers to applicable provincial regulatory authority relating to, inter alia, 

provincial lands and resources, managing discharge of pollutants, Environmental Emergency 

Management, cost recovery from a spiller, wildlife management, greenhouse gases, groundwater, 

water crossings, forest management, rare plants and critical habitat, provincially managed species 

at risk, provincial parks, and heritage resources (pp. 329, 214, 173-75, 151, 185, 175, 196, 190, 

194, 243, 245, 267). The report also recognizes the involvement of provincial and local authorities 

in spill response, and notes TM’s commitment to ensure that its emergency management plan 

reflects “any new additions as a result of the B.C. land based spill initiative” (pp. 148-49). 

42. In the case of TMX, the Province issued an EAC containing numerous conditions. It also 

established an office to assist in the timely issuance of required permits (ASF, ¶¶504-07, 

AR-BC23, 4678-79) and entered into an agreement with TM relating to the administration of the 

permits.13 In Clause 15.11 and 15.12 of that agreement, TM acknowledged that a change in 

provincial law could increase its costs of performing its obligations and acknowledged that the 

Province was free to introduce new legislation that may affect it.14 

43. Although granted standing as Interested Persons in the Court below, none of the existing 

operators of interprovincial undertakings in BC put forward any evidence that their operations 

would be significantly impacted by Part 2.1 were it to be enacted. 

PART II:  QUESTIONS IN ISSUE 

44. The following constitutional questions are at issue: 

a. Is it within the legislative authority of the Legislature of British Columbia to enact 

legislation substantially in the form set out in the attached Appendix? 

b. If the answer to question 1 is yes, would the attached legislation be applicable to 

hazardous substances brought into British Columbia by means of interprovincial 

undertakings? 

c. If the answers to questions 1 and 2 are yes, would existing federal legislation render all 

or part of the attached legislation inoperative? 

                                                 
13 Davies Affidavit, Ex. R, pp. 1050-83, AR-AGC6, 2027-60 
14 Davies Affidavit, Ex. R, p. 1073, AR-AGC6, 2050 
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PART III:  STATEMENT OF ARGUMENT 
A. Overview of Legal Argument 

45. The fundamental mistake of the Court of Appeal is that it treated a law designed to prevent, 

mitigate and provide redress for environmental harm as solely about the “management and control” 

of the polluting enterprise. While that is one aspect from which environmental harm can be 

legislated, such laws can equally be based on the aspect of protecting the interests and values at 

risk. This is true whether the polluter is provincial and the pollutee is federal (as in the case of 

deleterious substances being discharged by the forest industry into waters inhabited by fish) or the 

polluter is federal and the pollutee is provincial (as in the case of interprovincial trucking 

companies carrying hazardous waste or interprovincial railways discharging toxic smoke into 

airsheds). The Court of Appeal’s analysis fails to give proper regard to the environmental aspect 

of the proposed amendments and thus misapprehends the import of the province’s jurisdiction over 

the receiving environment. 

46. The Court of Appeal did not address the constitutional doctrines used to coordinate between 

federal and provincial jurisdiction in areas of double aspect, namely interjurisdictional immunity 

and paramountcy. While provincial laws do not apply to federal undertakings when they impair 

core federal jurisdiction, prevention, remediation and liability for accidental discharges are not 

core federal jurisdiction. Part 2.1 might result in conditions that duplicate or exceed federal 

standards, but that is not a basis to find that they are inoperative under paramountcy. 

Interjurisdictional immunity or paramountcy will prevent a director from imposing conditions that 

impair the core of a federal power or conflict with federal laws; if such conditions are imposed the 

NEB or the courts can address it. The bottom line is that there is nothing about Part 2.1 as drafted 

that impairs the core of federal jurisdiction or that conflicts in a constitutional sense with existing 

federal law. 

B. Principles for Constitutional Jurisdiction Over Environmental Protection 

47. The Constitution Act, 1867 does not allocate legislative jurisdiction over the environment as 

such. This is not surprising: the “environment” in the modern sense was a concept developed in 

the 1960s. But the concerns we now term “environmental” are not new. In the nineteenth century, 

noxious substances overflowed their intended boundaries and caused damage to persons and 

property. Provinces have always had the authority to establish ex ante rules about and ex post 
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liability for accidents occurring in the province, including specifically spills of hazardous 

substances. This was a concern of both the English common law15 and the French-derived civil 

law. A province’s jurisdiction over property and civil rights (s 92(13)) and over the management 

of public lands (s 92(5)) provide ample authority to protect from the effects of accidental releases 

of dangerous substances within the province, and to provide for emergency management and 

liability rules relating to those same releases. 

48. Interprovincial transportation and communication undertakings – at Confederation most 

notably the railways and the telegraph lines – were placed under federal legislative jurisdiction by 

ss 92(10)(a) and 91(29) of the Constitution Act, 1867. It was understood that the development of 

those networks would be a critical part of the new federal government’s role, although this did 

“not displace the fact that jurisdictional diversity was seen as the general path to economic 

development of the nation.”16 It was early established that those undertakings were nonetheless 

“in the province” and could be subject to provincial and local rules when deleterious substances 

overflowed their rights-of-way. In the Privy Council’s 1899 Bonsecour decision, the Canadian 

Pacific Railway was held to be subject to provincial law, including a local ordinance to clean out 

a ditch causing “overflow and injury to other property in the parish”: 

The British North America Act, whilst it gives legislative control of the Appellant’s railway 
qua railway to the Parliament of the Dominion, does not declare that the railway shall cease 
to be part of the Provinces in which it is situated, or that it shall, in other respects, be exempted 
from the jurisdiction of the Provincial Legislatures.17 

49. Beginning in the 1960s and 1970s, all provinces began to enact comprehensive environmental 

protection and environmental assessment laws, similar to EMA. Provincial authority was upheld 

by the Ontario High Court in 1973, in a decision that has not been seriously challenged since.18 

Courts have subsequently recognized federal authority over environmental protection in some 

circumstances, but have done so in a manner that also preserves provincial authority. 

50. Federal authority to legislate in respect of pollution has been recognized where there is federal 

                                                 
15 Rylands v Fletcher (1868), 3 LR HL 330 
16 Consolidated Fastfrate Inc. v Western Canada Council of Teamsters, 2009 SCC 53, ¶39 
17 Canadian Pacific Railway Company v The Corporation of the Parish of Notre Dame De 
Bonsecour, [1899] UKPC 22 [Bonsecour], pp. 3-4 
18 Regina v Lake Ontario Cement Ltd. et al, [1973] 2 OR 247 (ONSC) 



14 

authority over the resources that may be harmed by a discharge. In Fowler and Northwest 

Contracting, the Court held that federal jurisdiction over fisheries under s 91(12) includes 

authority to protect fisheries from discharges by provincially-regulated industries that “likely” 

harm the resource, but not to discharges where no connection to damage to the federally-regulated 

resource could be made out.19 

51. Provincial laws have been held to apply to accidental and intentional discharges from federal 

undertakings that would or could damage property or health within a province. In TNT,20 the 

Ontario Court of Appeal upheld provincial regulation of transportation of PCBs by truck, including 

interprovincial trucking firms, on the basis it was in relation to provincial highways, environmental 

protection and human health. Thus, federal authority over the polluter has not excluded the 

application of provincial laws aimed at protecting the provincial environment. 

52. The TNT case was followed in the Ontario Court of Appeal decision in Canadian Pacific, 

which held that airborne discharges not “essential” to the operation of a railway are not “in relation 

to” the management and operation of the railway, but in relation to the protection of property and 

health in the province.21 The Ontario Court of Appeal’s decision in this regard was adopted by this 

Court in brief unanimous oral reasons, which stated that the Bonsecour case was determinative 

that Ontario’s environmental protection statute applied in the circumstances.22 

53. In the subsequently issued reasons on the Canadian Pacific case pertaining to a Charter 

challenge for vagueness against the same provincial statute, Gonthier J. held that courts should be 

deferential to environmental legislation, which takes a “broad and general approach” avoiding 

“exhaustive codification” because of the complexity of environmental protection and the need to 

respond to a variety of scenarios, including ones which might be unforeseen by legislative 

drafters.23 

                                                 
19 Fowler v The Queen, [1980] 2 SCR 213; Northwest Falling Contractors Ltd. v The Queen, 
[1980] 2 SCR 292 
20 Regina v TNT Canada Inc. (1986), 58 OR (2d) 410 (ONCA) [TNT] 
21 Ontario v Canadian Pacific Ltd. (1993), 103 DLR (4th) 255 (ONCA) [Canadian Pacific] 
22 Ontario v Canadian Pacific Ltd., [1995] 2 SCR 1028 [CP 1995 (Applicability Decision)] 
23 Ontario v Canadian Pacific Ltd., [1995] 2 SCR 1031 [CP 1995 (Charter Decision)], ¶43 
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54. In the 1992 Oldman River decision,24 La Forest J. for the Court held that authority under 

s 92(10)(a) over federal undertakings and other federal authorities over polluting activities was 

sufficient to ground federal environmental assessment jurisdiction. He specifically gave the 

example of the risk of environmental consequences from the carriage of hazardous materials by 

rail. But as the unanimous decision by the Court three years later in CP 1995 (Applicability 

Decision) demonstrates, the Court was not saying that prevention and liability for spills is solely a 

matter of the management and control of undertakings. Rather, La Forest J. in Oldman River made 

clear that both levels of government had considerable overlapping jurisdiction over the “abstruse” 

matter of the environment. This was shown both by the fact that the decision ultimately upheld a 

federal environmental assessment of a provincial dam – clearly an issue the province could also 

have addressed – and by La Forest J.’s general comments on the relationship between the 

environment and Canadian federalism, including his assertion that one level of government “may 

legislate in regard to provincial aspects, the other federal aspects.” La Forest J. also noted that a 

“different environmental role can be played by Parliament in the exercise of its jurisdiction over 

fisheries than under its powers concerning railways or navigation since the former involves the 

management of a resource, the others activities.” (Oldman River, pp. 64, 67-69) 

55. In the 1997 Hydro-Québec decision, La Forest J. emphasized that since environmental 

protection is of “superordinate” importance, the Constitution “should be so interpreted as to afford 

both levels of government ample means to protect the environment while maintaining the general 

structure of the Constitution.”25 In that case, the majority recognized federal authority to address 

harmful substances as grounded in the criminal law power, with La Forest J. specifically noting 

that “the use of the federal criminal law power in no way precludes the provinces from exercising 

their extensive powers under s. 92 to regulate and control the pollution of the environment either 

independently or to supplement federal action.” (¶131) 

56. In the 2001 Spraytech decision, L’Heureux-Dubé J. for a unanimous Court applied the ample 

means principle to the use of paramountcy in the environmental context. Citing a realization that 

“our common future” depends on a healthy environment, she held that where two levels of 

                                                 
24 Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 [Oldman 
River] 
25 R v Hydro-Québec, [1997] 3 SCR 213, ¶116, citing Oldman River (emphasis added) 
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government impose different standards, industry must meet the more stringent one.26 

57. These principles in the environmental sphere were relied on in this Court’s landmark 2007 

CWB decision,27 which strongly endorsed a vision of federalism with significant overlap between 

the two levels of government, to be resolved primarily through political processes. This Court held 

that the fundamental objectives of federalism are “to reconcile unity with diversity, promote 

democratic participation by reserving meaningful powers to the local or regional level and to foster 

cooperation among governments and legislatures for the common good.” Federalism recognizes 

the autonomy of provincial governments to develop their societies within their respective spheres 

of jurisdiction, with the tension between the centre and the regions being regulated by the concept 

of jurisdictional balance.28 Disregarding regional autonomy is as problematic as underestimating 

the scope of the federal government’s jurisdiction.29 In addition, the principle of subsidiarity 

provides that to the extent feasible, decisions should be made by the level of government closest 

to the citizens affected.30 This promotes another underlying principle of the Constitution – 

democratic accountability. 

58. The provincial legislature, as the closer of the co-ordinate sovereigns to the people, with a 

right to protect the land, property, water and wildlife that its communities depend on, has a low 

burden to show the validity of environmental protection measures applying within the boundaries 

of the province. By contrast, any entity arguing that it should be shielded from provincial laws 

faces a high burden. Federal undertakings are only “interjurisdictionally immune” from a 

provincial law if that law negatively affects the “core” of federal authority and the effect amounts 

to “impairment” of the federal power. In CWB, this Court confirmed again that the core of the 

federal power over interprovincial transportation undertakings does not include environmental and 

safety concerns.31 For the same reasons of respect for the co-ordinate sovereignty of both levels of 

                                                 
26 114957 Canada Ltée (Spraytech, Société d’arrosage) v Hudson (Town), 2001 SCC 40 
[Spraytech], ¶1 
27 Canadian Western Bank v Alberta, 2007 SCC 22 [CWB] 
28 CWB, ¶¶22, 24, 55, 66, 72, 103 
29 R v Comeau, 2018 SCC 15, ¶¶78-79, 82 
30 CWB, ¶45, citing Spraytech, ¶3 
31 CWB, ¶¶55, 66; see also Directeur des poursuites criminelles et pénales c Alcan inc, 2009 QCCQ 
1638, ¶¶84-87 
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government and the importance of subsidiarity in environmental protection, the doctrine of federal 

paramountcy must be approached with a “prudent measure of restraint.”32 Provincial measures are 

not rendered inoperative because they are either duplicative of – or go further than – federal 

measures. If Parliament wishes to immunize federal undertakings from the ordinary operation of 

provincial law, it must do so clearly. This principle maximizes democratic accountability. 

Uniformity is not a constitutional principle: if it is desired in a matter of federal jurisdiction, it is 

up to Parliament, as the body accountable to the electorate, to provide for it, not the judiciary. 

59. Most recently, in the 2019 Orphan Well decision, in the context of the interplay between 

provincial environmental law and federal insolvency law, this Court reaffirmed both that 

paramountcy should be exercised with restraint and that due weight should be given to the principle 

of “co-operative federalism”, defined not as a requirement that governments agree on policy, but 

as allowing for “interplay and overlap between federal and provincial legislation.” While 

co-operative federalism does not impose limits on the otherwise valid exercise of legislative 

power, “courts should avoid an expansive interpretation of the purpose of federal legislation which 

will bring it into conflict with provincial legislation.”33 

60. The environmental and legislative context, as well as principles of federalism, must inform 

the application of each of the constitutional doctrines at issue in this case – pith and substance, 

double aspect, ancillary powers, interjurisdictional immunity and paramountcy. The object of these 

doctrines is to permit an appropriate balance to be struck in the recognition and management of 

the inevitable overlaps in rules made at the two levels of legislative power, and they must be 

applied in a manner that promotes “co-operative federalism.” (CWB, ¶¶21-24) This co-operative 

approach is of particular importance in regulating environmental concerns. 

C. The First Question: Part 2.1 is intra vires as legislation aimed at protecting property 
and human health from the hazardous materials and ensuring civil liability is effective 
if a release occurs 

61. The inquiry into the vires of the legislation involves two steps. The first is to characterize the 

“matter”, “dominant characteristic” or “pith and substance” of the law. The second is to determine 

whether this matter comes within one of the heads of power assigned to the provincial legislature 

                                                 
32 CWB, ¶71 
33 Orphan Well Association v Grant Thornton Ltd., 2019 SCC 5 [Orphan Well], ¶66 
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by the Constitution Act, 1867. (CWB, ¶26) 

62. To determine the pith and substance or dominant characteristic of a law, courts examine both 

the purposes and the effect of the law.34 To determine purpose, courts look at intrinsic evidence 

(the text of the law, including preambles and purpose clauses) and reliable extrinsic evidence of 

the purposes of the enacting body. Effects include the immediate legal effects and practical 

consequences, but courts do not consider whether the legislation will be efficacious or prudent. 

63. The general purpose of provincial statutes for environmental protection such as EMA is to 

“protect the natural environment and the people who live, work and play in it.”35 Proposed s 22.1 

states that the purpose of Part 2.1 is to protect the listed values from adverse effects of hazardous 

substances and to implement the polluter pays principle. The protected interests are BC’s 

environment, including terrestrial, freshwater, marine and atmospheric environment, human health 

and well-being, and the economic, social and cultural vitality of communities. 

64. The extrinsic evidence supports the same purposes. The record shows that a spill of Heavy 

Oil will threaten human health and private and collective (including aboriginal, local government 

and provincial) resources in BC. The provincial government has consistently expressed concern 

about the environmental impacts of a spill of Heavy Oil. (ASF, ¶¶532, 535, AR-BC23, 4687-88) 

There is also concern that resources will not be in place to compensate those who suffer loss as a 

result of a spill. 

65. What is important for classifying legislation is the true, dominant purpose of the law and its 

actual legal effect. Both of these require a consideration of the specific means adopted to achieve 

the purported objective. The actual effects of a law sometimes demonstrate that the true purpose 

is different than the stated purpose. In Alberta Banks,36 the Privy Council held that the provincial 

tax on banks could not genuinely be for the purpose of raising revenue since it was set at a level 

that would make it uneconomic for federally-chartered banks to operate in Alberta at all, so no 

revenue would be raised. But here there is a close fit between the means chosen and the purposes 

expressed on the face of the legislation, such that the effect of the law will mirror its purpose. 

                                                 
34 Reference re Firearms Act (Can.), 2000 SCC 31, ¶16, as cited in CWB, ¶27 
35 Castonguay Blasting Ltd. v Ontario (Environment), 2013 SCC 52, ¶10 
36 Alberta (AG) v Canada (AG), [1938] 4 DLR 433 (UK JCPC) [Alberta Banks] 
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66. Part 2.1 operates by providing the director with authority to obtain information and impose 

conditions relating to (a) preventing and minimizing accidental releases into the environment, 

(b) ensuring appropriate responses to accidental releases into the environment when they occur, 

and (c) mechanisms to ensure that the polluter pays for clean-up efforts and compensation, 

remediation and restoration costs. If the legislation is properly applied, it will have the effect of 

protecting the BC environment from harmful substances and ensuring that the costs of responding 

to pollution are borne by the polluter. Nothing in the record demonstrates that it will impose any 

burdens beyond those justified by the ordinary operation of environmental legislation. The Court 

below correctly held that the analysis should proceed on the basis that the law will be applied in a 

manner that fulfills its stated purposes. (¶46, AR1, 29) 

67. The second step of the analysis considers whether the subject matter of the law falls within a 

provincial head of power. Liability for accidents is, of course, at the core of property and civil 

rights in a province (s 92(13)). The possession of environmentally dangerous substances and the 

protection of the land, water and wildlife within the Province relate to property or civil rights in 

BC (s 92(13)) and also relate to public lands (s 92(5)) and non-renewable natural resources and 

forestry resources (s 92A(1)). Civil rights include the protection of human health. Ensuring that 

local governments have sufficient resources to address a spill relates to municipal institutions in 

the province (s 92(8)). These are all generally matters of a local or private nature (s 92(16)). 

68. The Court of Appeal, however, characterized the law in a manner that put it outside the scope 

of provincial power. The Court held at ¶105 (AR1, 58) that: 

[105] … the pith and substance of the proposed Part 2.1 is to place conditions on, and if 
necessary prohibit, the carriage of heavy oil thorough [sic] an interprovincial undertaking. 
Such legislation does not in pith and substance relate to “Property… in the Province” or to 
“Matters of a merely local or private Nature”, but to Parliament’s jurisdiction in respect of 
federal undertakings under s. 92(10) of the Constitution Act. 

69. The Court based this finding on the fact that, in BC, Heavy Oil is currently only in the 

possession of interprovincial undertakings, and thus the proposed law in its current form will only 

apply to interprovincial undertakings for the foreseeable future. In other words, the Court found 

that the dominant characteristic, or pith and substance, of the proposed amendments was 

determined not by a consideration of the purposes of the law or the means chosen to achieve those 

ends, but rather by what entities the law would apply to at the time it was enacted. 
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70. The AGBC notes, first, that this holding could create profound difficulties if generally 

followed. In some other provinces, such as Alberta, Heavy Oil is in the possession of both 

interprovincial and intraprovincial undertakings. Under the Court of Appeal’s approach, if Alberta 

enacted the proposed amendments with a view to protecting the Alberta environment, they would 

be intra vires although questions of applicability and operability might remain. This dichotomy 

contradicts the basic principle of the jurisdictional equal sovereignty of the provinces. As this 

Court has recently confirmed, “[t]he provinces of Canada... are of equal dignity and each is vested 

with identical exclusive jurisdiction over the subjects listed in section 92.”37 

71. That is not to say that contemporary factual circumstances are never relevant for a federalism 

analysis. It may be that circumstances shed light on what is the “true purpose” of legislation. Thus, 

in Central Canada Potash,38 the circumstances made it clear that the production quotas at issue 

were aimed at affecting the price of exports, a matter outside provincial jurisdiction. Another 

province may have enacted production quotas aimed at provincial purposes, such as the 

conservation of resources, which would have been valid. In this case, however, the proposed 

legislation in BC and the hypothetical legislation in Alberta would have the same purpose – the 

protection of the local environment from hazardous substances and the establishment of liability 

rules regarding accidental releases. There can be no serious doubt that these purposes relate to 

matters within provincial authority, whether in Alberta or BC. 

72. The fact that a provincial law affects primarily or exclusively entities subject to federal 

authority is not, in itself, enough to render it ultra vires the province. Whether a provincial law 

impermissibly “singles out” federally-regulated entities is not merely a matter of the extent of the 

law’s application. 

73. Part 2.1 is clearly in the form of a law of general application – it applies to any entity that 

possesses any substance that may be listed in the Schedule, which can be changed by regulation. 

As it currently stands, it applies to anyone who increases the level of Heavy Oil in their possession. 

                                                 
37 1068754 Alberta Ltd. v Québec (Agence du revenu), 2019 SCC 37, ¶83 
38 Central Canada Potash Co. Ltd. et al v Government of Saskatchewan, [1979] 1 SCR 42 
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It is not unusual to “grandparent” or provide “transition relief” to existing operations.39 The law is 

not concerned with the fact that the Heavy Oil is being carried into BC from another province, that 

is, the interprovincial nature of the undertaking. It is only concerned with the implications of a 

release of the substance into the BC environment. There is nothing intrinsically “of federal 

jurisdiction” about the possession of Heavy Oil, the spill response required to protect the 

environment from a release of Heavy Oil, or the need to provide funding and compensation for 

expenses associated with an accident. The interests that could be damaged by a spill of Heavy Oil 

– human health, private and collective property – are clearly within provincial authority. 

74. While a provincial law cannot “single out” federal undertakings for discriminatory treatment, 

this does not mean a provincial law is invalid simply because it has a disproportionate impact on 

federal undertakings.40 The vires of a law depends not on the historical fact of who the law will 

apply to at any given moment, but the subject matter of the law. If the subject matter is within 

provincial authority, the fact that it may at the time of enactment apply primarily or even 

exclusively to federally-regulated undertakings does not render it invalid.41 

75. Even where a law is not of general application, this does not mean it is unconstitutional. 

Courts have upheld a provincial tax levied on a single company operating an international railway 

bridge within exclusive federal jurisdiction under s 92(10), a provincial moratorium law that 

applied only against a single federally incorporated company, a provincial law that expropriated 

the assets of a federally incorporated company, and laws regarding taxation and inspection of 

banks. As Professor Hogg states: 

These cases show that a provincial law need not be of general application to apply validly to 
undertakings within federal jurisdiction. A law is characterized by its pith and substance (its 
dominant feature). The singling out of undertakings within federal jurisdiction is not 
conclusive of pith and substance.42 

                                                 
39 Nash, Jonathan R., “Allocation and Uncertainty: Strategic Responses to Environmental 
Grandfathering” 36 Ecology L.Q. 809 (2009), p. 812; see also discussion of this point by Premier 
John Horgan, BC Legislature (Hansard), May 30, 2018, p. 5193 
40 Kitkatla Band v BC (Minister of Small Business, Tourism and Culture), 2002 SCC 31 [Kitkatla], 
¶¶33, 68, citing Kruger et al v The Queen, [1978] 1 SCR 104, at 110 
41 Kitkatla ¶¶68-69 
42 Hogg, Constitutional Law of Canada, at c 15.5(b), citing Van Buren Bridge Co. v Municipality 
of Madawaska and Attorney-General of New Brunswick (1958), 15 DLR (2d) 763 (NBCA); Abitibi 
Power & Paper Co. Ltd. v Montreal Trust Co. et al, [1943] 4 DLR 1 (UK JCPC); Société Asbestos 
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76. As the record makes clear, it is because of provincial interests that volumes of Heavy Oil are 

of concern to the Province. The Province is the proprietor of many of the resources that would be 

affected. The health of provincial residents would be at stake. The Province would be deeply 

involved in spill response efforts. It would suffer economically and have to divert tax revenues to 

a spill. The same could be said of local and First Nations governments. Because there is a reasoned 

basis, grounded in provincial interests, for the scope of the law, there is no “singling out” in the 

invidious sense. 

77. The Court of Appeal’s decision does not take issue with the widely accepted view that 

provinces can legislate to protect the provincial environment from harm. Instead, the Court’s 

conclusion about the vires of the proposed legislation rests on a finding that the dominant 

characteristic of a law imposing conditions on the possession of a hazardous substances is not the 

environmental harm being addressed, but the management of the undertaking to which the law 

applies. However, the fact that there is a federal aspect to the law – that it applies to federally-

regulated undertakings – is not conclusive of the pith and substance analysis. 

78. What the Court of Appeal should have done is to look at the purpose and effect of the 

proposed law, and consider whether there was a sufficient provincial aspect to the subject matter 

of the law to ground provincial jurisdiction. As Professor Hogg states: 

The Courts have not explained when it is appropriate to apply the double aspect doctrine and 
when it is necessary to make a choice between the federal and provincial features of a 
challenged law. Lederman’s explanation seems to be the only plausible one: the double aspect 
doctrine is applicable when “the contrast between the relative importance of the two features 
is not so sharp.” In other words, the double aspect doctrine is the course of judicial restraint. 
When the court finds that the federal and provincial characteristics of a law are roughly equal 
in importance, then the conclusion is that laws of that kind may be enacted by either 
Parliament or a Legislature.43 

79. It has never been the case that the only basis for environmental protection legislation is the 

“management and control” of the polluting undertaking. A critical aspect of pollution is its harmful 

impact upon the receiving environment. As a result, jurisdiction over the environment or resources 

                                                 
Ltée v Société Nationale de l’Amiante (1981), 128 DLR (3d) 405 (QCA); Sommers v Sturdy 
(1957), 10 DLR (2d) 269 (BCCA) 
43 Hogg, Constitutional Law of Canada, at c 15.5(c); see also Multiple Access Ltd. v McCutcheon, 
[1982] 2 SCR 161 [Multiple Access], pp. 181-82; Law Society of BC v Mangat, [2001] 3 SCR 113 
[Mangat], ¶¶48-50; CWB ¶30 
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that are likely to be harmed by pollution is a sufficient basis for legislation aimed at addressing 

environmental harm. This is why Parliament can enact laws protecting fisheries or oceans from 

provincially-regulated industries and provincial legislatures can protect their citizens from 

dangerous defects in manufactured products entering through interprovincial or international 

trade.44 A law aimed at preventing or redressing pollution is “in relation to” the interests affected 

by pollution. If those interests are assigned to the provinces (or federal Parliament), then the matter 

of the law is in relation to a provincial (or federal) power. 

80. The AGBC submits that the pith and substance of the law is properly characterized as 

protection of the provincial environment from accidental releases of hazardous substances and 

liability for responding to those releases. But even if it is characterized as being about protection 

of the environment from accidental releases of hazardous substances by interprovincial 

undertakings and liability for responding to those releases, there is still a provincial aspect to the 

subject matter that is of at least equal importance to the federal aspect. 

81. The Court of Appeal stated that “although Part 2.1 is framed as a law of general application, 

it is intended, and (more importantly) its sole effect is, to set conditions for, and if necessary 

prohibit, the possession and control of increased volumes of heavy oil in the Province.” (BCCA 

Reasons, ¶94, AR1, 54 (emphasis in original)) By characterizing the effect of the amendments in 

this way, without regard to the substance of the law, the Court of Appeal completely failed to have 

any regard to the provincial interest at stake. The effect of law is not simply to “impose conditions” 

per se – it is to impose conditions that will be aimed at very specific outcomes – prevention of 

environmental harm, ensuring effective responses to environmental harm and providing redress 

for environmental harm. The effect of the law, therefore, or at least one very important effect, is 

to protect provincial resources and establish rules relating to compensation, liability and indemnity 

for environmental harm and clean-up efforts. When viewed in the full legal context, the provincial 

aspect of the law is undeniable. It was only by ignoring the substance of the law that the Court of 

Appeal found otherwise. At the characterization stage the court needs to keep in mind not only 

what the law does, but why it does it.45 

                                                 
44 Moran v Pyle National (Canada) Ltd., [1975] SCR 393 
45 Ward v Canada (AG), 2002 SCC 17, ¶19 
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82. The “matter” which the Court of Appeal identified as being exclusively federal is the 

operation and management of the federal undertaking. Newbury J. relied heavily on the Bell 

trilogy,46 which held that provincial occupational health and safety legislation does not apply to 

federal undertakings. The Bell trilogy assimilated occupational health and safety law to the 

regulation of internal labour relations, which have always been considered in relation to 

management and control of the undertaking and to which the double aspect doctrine has never 

been applied. The Court of Appeal failed to appreciate that the subject of environmental harm is 

different than labour relations. The external effects of federal undertakings on strangers to the 

enterprise – particularly surrounding people and property – have never been considered as solely 

a matter of the “management and operation” of the enterprise. The double aspect doctrine has been 

applied in this context since 1899. 

83. By refusing to recognize the provincial aspect of the subject matter of Part 2.1, the Court’s 

decision entirely subsumes the protection of the environment, which this Court has said is of 

“superordinate importance”,47 to the “management” of interprovincial undertakings. 

84. The provincial interest in each type of condition provided for by the proposed law is 

significant. Liability for third-party accidents by interprovincial transportation entities is primarily 

a matter of provincial law. In Clark,48 this Court held that a limitation provision in the federal 

Railways Act properly fell within the provincial jurisdiction over property and civil rights. In 

Whitbread, this Court noted that the result in Clark was due in part to the particular danger posed 

by railways to “the personal safety and property of those who live in the communities through 

which railway lines cross or who use highways intersected by railway lines.”49 The ability to 

establish rules regarding liability for accidents is at the heart of the Province’s jurisdiction over 

property and civil rights. The pith and substance of rules relating to the funding of clean-up, and 

indemnification, liability and compensation for harm is not interference with the management and 

operation of the undertaking but the regulation of civil liability for accidents within the province. 

                                                 
46 Bell Canada v Quebec (Commission de la Santé et de la Sécurité du Travail), [1988] 1 SCR 749 
[Bell]; CNR. v Courtois, [1988] 1 SCR 868; Alltrans Express Ltd. v BC (WCB), [1988] 1 SCR 897 
47 Hydro-Québec, ¶¶ 85, 123 
48 Clark v CNR, [1988] 2 SCR 680 [Clark] 
49 Whitbread v Walley, [1990] 3 SCR 1273, at 1301 
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85. In TNT, the Ontario Court of Appeal recognized the significant provincial interest in measures 

to protect from spills of hazardous materials from trucks, including interprovincial operators: 

[T]he legislation has been enacted from the interrelated provincial aspects of regulating the 
use of the provincial highways for the protection of the environment (land, air, water) and for 
the safety, health and welfare of the province’s residents. As put by counsel for the appellant 
the purpose of O. Reg. 11/82 is to ensure (as far as reasonably possible) that no harm will be 
done to persons or property in Ontario by the carriage of PCB waste, and that if such harm 
does occur there will be insurance coverage to compensate. 

86. This passage demonstrates the significance of the provincial aspect of environmental 

protection and compensation schemes aimed at preventing harm from the release of hazardous 

materials, regardless of the nature of the entity that may spill the substance that causes the harm. 

87. As with liability, there is a clear provincial aspect to a law that imposes requirements for what 

will be done once a harmful substance actually escapes into the provincial environment. The pith 

and substance of a law imposing such requirements is not the regulation of the management or 

operation of the undertaking qua undertaking, but rather what must be done to contain and remove 

harmful substances from the lands and waters of the province, and to protect shorelines, wildlife 

and other resources on which local communities depend. Conditions relating to what is to be done 

after an accident occurs are aimed not at the operation of an undertaking in its “carriage of oil” 

from one province to another.50 They are aimed at prescribing steps to be taken, in conjunction 

with local first responders, local communities, First Nations and provincial emergency officials, 

to manage a harmful substance that has been placed into the provincial environment. 

88. Finally, the courts have, for over a century, recognized the provincial aspect of laws requiring 

federally-regulated entities to take steps to prevent environmental harm. Bonsecour upheld a local 

requirement on a railway to clean out a ditch to prevent overflow onto the fields of adjacent 

farmers. This was an early victory for the “double aspect” understanding of federalism and a defeat 

for the idea that federally-regulated persons or operations are “enclaves” from provincial law. 

89. With respect to prevention, the Province’s interest in imposing conditions on entities 

possessing Heavy Oil, whether they are interprovincial or not, is not in directing some internal 

aspect of the operation of those entities, such as labour relations or working conditions. It is, rather, 

                                                 
50 BCCA Reasons, ¶101, AR1, 57 
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aimed at protecting the people, lands, waters and resources external to the undertaking who may 

be harmed by the accidental release of substances. While the Court of Appeal sets out the “complex 

web of federal statutes and regulations” which the Court says “apply to all aspects of 

interprovincial pipelines,”51 the content of the federal legislation is irrelevant to the first 

constitutional question. The fact that Parliament may choose to consider those same interests in 

determining how interprovincial undertakings are run just shows that there is a double aspect. 

90. The AGBC acknowledges that conditions relating to prevention of spills may, depending on 

their content, impact more significantly upon the ongoing operation of the undertaking than those 

relating to liability or spill response. But this does not deprive Part 2.1 of its provincial aspect; it 

just means that the director’s power to impose conditions relating to prevention will likely be more 

constrained by the doctrines of interjurisdictional immunity and paramountcy. 

91. At ¶101 (AR1, 56), the Court of Appeal says that what makes a pipeline (and presumably a 

railway) “specifically of federal jurisdiction” is any condition on its operation at all. If the approach 

taken by the Court of Appeal is adopted, it would not just render Part 2.1 invalid, but would 

reintroduce the “enclave” theory. The Court suggests at ¶101 that statutes which are clearly of 

general application, such as the Environmental Assessment Act,52 may be inapplicable to 

interprovincial undertakings on the basis that unless it is “contained entirely within a province, 

federal jurisdiction is the only way in which it may be regulated.”53 

92. This is an error. It is inconsistent with the CFN case which the AGC conceded in the Court 

below was correctly decided on this point. This Court has never embraced the enclave theory and 

indeed thoroughly rejected it in CWB. Under the Court of Appeal’s approach, the Privy Council 

was wrong in Bonsecour to say that the Canadian Pacific Railway could be subject to Quebec’s 

laws, as long as it was not regulated qua railway. The cases that held that interprovincial 

undertakings are subject to safety and environmental regulation by the provinces were also 

wrongly decided if ¶101 states the law. But without referring to those holdings, the Court below 

held Part 2.1 ultra vires on the basis of the very proposition that this Court has rejected in the 

interjurisdictional immunity context – that authority over environmental impacts from 
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interprovincial undertakings is wholly and exclusively federal. 

93. Indeed, even if this Court were to find that that the provincial aspect of preventative measures 

is not sufficient enough to ground provincial authority, this does not mean the entirety of the 

proposed Part 2.1 is invalid. The Court of Appeal erred in holding that the subject of the regulation 

of environmental harm is an indivisible whole and that all provisions relating to liability, spill 

response and prevention must necessarily stand or fall together. The Court of Appeal seems to 

have misunderstood that such an approach was specifically rejected by Beetz J. in Bell (at p. 852). 

94. While it acknowledges BC’s argument regarding double aspect in the early part of its opinion, 

in its analysis the Court of Appeal never addresses that doctrine. BC is left guessing why the Court 

held that the provincial interest in addressing environmental harms is so much less important than 

the federal interest in regulating the operation of railways, pipelines or interprovincial trucking, 

notwithstanding La Forest J.’s statement that both levels of government are given “ample means” 

to address environmental protection and that the environment is an abstruse matter with much 

uncertainty and overlap. (Hydro-Québec, ¶116) 

i. The Court of Appeal Unduly Focused on Form, Rather Than the Purpose and 
Effect of Part 2.1 

95. The Court of Appeal suggests the amendments are invalid because “[t]he ‘default’ position 

of the law is to prohibit the possession of all heavy oil in the Province above the Substance 

Threshold – an immediate and existential threat to a federal undertaking that is being expanded 

specifically to increase the amount of oil being transported through British Columbia.” (BCCA 

Reasons, ¶97, AR1, 55) The Court held that “[t]his can hardly be described as an ‘incidental’ or 

‘ancillary’ effect.” (BCCA Reasons, ¶101, AR1, 56) 

96. As the Court below noted, Canada argued that the purpose of Part 2.1 was to “impede” the 

transport of Heavy Oil from Alberta through BC, and to frustrate the TMX project in particular. 

But the Court of Appeal correctly found that the legislation was not “colourable” and that the Court 

should proceed on the basis that it would be implemented in accordance with its stated objectives. 

The Court also held, at ¶54 (AR1, 34), that “it would be wrong to assume any bad faith or improper 

motive on the part of the Province or the director in any future exercise of the discretion given by 

s. 22.4 of Part 2.1.” The Court’s holding on vires was not based on a finding that BC intended to 

stop the TMX (which could not be made on the evidence), but rather on the basis that the 
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imposition of conditions through a permitting regime containing an initial prohibition on the 

possession of Heavy Oil had the potential to interfere with operation of the pipeline.54 

97. This finding is based on a fundamental misunderstanding of how provincial permits interact 

with federal authority over undertakings, and is entirely divorced from the reality of how complex 

projects are regulated. While this is more properly part of the interjurisdictional immunity analysis, 

it will be dealt with here because the Court of Appeal found it relevant to pith and substance. 

98. Part 2.1 utilizes a permitting system not to prohibit per se, but to impose conditions on the 

possession of Heavy Oil. Permitting allows for site- and situation-specific concerns to be addressed 

after obtaining information from the proponent and others affected. Permits are easier to modify 

and to tailor to local and evolving concerns than a scheme set out entirely in regulations. In the 

context of interprovincial pipelines, the NEB has explicitly recognized “the importance of 

provincial and municipal permitting processes, which can allow for ongoing and collaborative 

consultation on the Project and matters of local concern.”55 

99. TMX is required to obtain over 1,200 authorizations from the province – many of these are 

permits. This includes the permit required for intentional discharges, under s 14 of EMA, which 

provides for the imposition of similar conditions by a provincial official. Permitting regimes 

always include a prohibition on engaging in the activity without a permit. The real substance of 

these regimes, however, is the conditions that can be imposed, not the fact that they operate by 

means of an initial prohibition. The NEB’s own analysis correctly focusses not on the hypothetical 

refusal of a permit, but rather the consequences of compliance with a permit’s terms.56 

100. The relative unimportance of the ability to refuse a permit was recognized in the CFN case, 

where the Court upheld the applicability of BC’s EAA to the proposed Northern Gateway Pipeline 

project.57 The EAA, like similar acts, states that no one can engage in a project to which it applies 

without an exemption or a provincial EAC. Koenigsberg J. rejected the proponent’s 
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characterization of the pith and substance as prohibiting the construction of a pipeline in BC, and 

instead held that it was the “regulation of environmental impacts in British Columbia” (¶51). She 

held that a provincial environmental assessment could impose conditions to address “provincial 

interests”, but could not determine where the project was located or prohibit it altogether (¶52).58 

101. In that case, the effects of a hypothetical refusal would be to prohibit any construction of the 

interprovincial project. Koenigsberg J. rejected the argument that “there is no room in the 

application of constitutional doctrines for provincial legislation that could disallow the operation 

of an interprovincial undertaking.” (CFN, ¶58) She held that examining the whole of the statute 

demonstrates “an avenue clearly aimed at allowing a cooperative approach between overlapping 

environmental jurisdiction” and “the manifestation of carrying out this concept of cooperative 

federalism” (¶58). While a province could not say “no” to a project approved by the federal 

government, it could say “yes, but with conditions.” (¶¶72-73) Whether those conditions are 

permissible is to be determined on the basis of interjurisdictional immunity and paramountcy. 

102. The certificate scheme held to apply to the interprovincial trucking operation in TNT and the 

provincial environmental assessment statute held to apply to an interprovincial pipeline in CFN 

have precisely the same structure as the proposed amendments: a person, including a federal 

undertaking, who failed to obtain the requisite provincial approval was forbidden from engaging 

in the activity (transporting in the TNT case, engaging in the construction project in CFN). The 

issue in both cases was not whether it was possible to operate without complying with the 

provincial scheme (it was not), but whether the provincial scheme rendered it impossible or 

impracticable to construct the work or engage in the undertaking at all. As an industry report on 

overlapping regulation put it: 

Even valid regulation of an activity requires prohibition in some sense, since activities that 
do not comply with the regulation must not be permitted in order for that regulation to have 
any effect. However, the key test for regulation should be whether it allows the activity to 
proceed in some manner. If all possible means of carrying out the activity are deemed 
unacceptable, the regulatory body would be effectively prohibiting what the legislators have 
already determined to be an acceptable activity.59 

103. A permitting scheme cannot be equated with a simple prohibition on the regulated activity. 

                                                 
58 In the Court below, the AGC conceded that this aspect of the decision was correct. 
59 Energy Policy Institute of Canada, “Regulatory Reform in Canada” (Jan 2012), Davies 
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Provincial laws aimed at protecting the provincial environment are not ultra vires simply because 

they utilize permitting requirements to impose conditions on a federal undertaking. Nor is the mere 

statutory requirement for a permit inapplicable or inoperative in respect of a federal undertaking 

as a matter of interjurisdictional immunity or paramountcy. Those doctrines may, however, impose 

limits on the specific conditions that can attach to permits, or they may preclude an outright refusal. 

104. The Court of Appeal, at ¶96 (AR1, 55), seems to have misunderstood BC’s position on 

prematurity. The AGBC does not argue that it is premature to assess the validity or applicability 

of Part 2.1 to federal undertakings. However, BC does say that the statute cannot be determined to 

be inapplicable on the basis that some hypothetical condition could impair the core of federal 

authority under s 92(1) or conflict with federal law when no such conditions have been imposed. 

In CFN, the Court was faced with arguments by an interprovincial transportation undertaking that 

some provincial environmental assessment conditions could amount to impairment if they were 

prohibitive. The Court correctly dismissed the argument as “premature” if made before knowing 

what the conditions would be. (CFN, ¶¶44, 47) The same argument applies with equal force here. 

On the Reference, the Court can and must address the constitutionality of the legislation, but cannot 

address each type of condition that may conceivably be imposed under the new regime, which, 

like most environmental legislation is drafted broadly for the very reasons set out by Gonthier J. 

in CP 1995 (Charter Decision). What this Court can make clear is that the discretion to be 

exercised by a director must be exercised in accordance with the doctrines of interjurisdictional 

immunity and paramountcy. 

ii. The Ancillary Power Doctrine Provides an Alternative Basis for Provincial 
Jurisdiction 

105. The Court of Appeal did not address the Province’s alternative argument that if Part 2.1, 

either in part or in whole, is not seen in pith and substance as within provincial jurisdiction, it 

should be upheld under the ancillary powers doctrine. The Court of Appeal’s characterization of 

the double aspect argument as being made in the alternative, and its failure to fully address the 

ancillary powers argument, suggests that it may not have recognized that these are two distinct 

arguments. Indeed, at ¶¶7-10 (AR1, 7-8), the Court suggests there may not be any need to 

distinguish them. This was an error. 

106. The ancillary powers doctrine applies when specific provisions within either a federal or 
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provincial statute are not in “pith and substance” in relation to the heads of power of the enacting 

level of government, but are part of an overall valid scheme. The specific provision or provisions, 

which, when viewed on their own, encroach on the jurisdiction of the other level of government, 

may nevertheless be valid if they are sufficiently integrated into the valid statutory scheme. The 

degree of integration required to uphold the challenged provisions depends on the seriousness of 

the intrusion into the federal power. Unlike the double aspect doctrine or the incidental effects 

doctrine, the ancillary powers doctrine has the effect of rendering constitutional a provision that 

relates to a matter outside the enacting body’s authority.60 

107. There can be no doubt that EMA is valid provincial legislation giving effect to a 

comprehensive scheme aimed at protecting BC’s environment from pollution. It addresses both 

intentional and unintentional pollution, through efforts at prevention, mitigation and remediation. 

The Court below therefore erred by failing to analyze whether Part 2.1 was sufficiently integrated 

into EMA as to be upheld under the ancillary powers doctrine. 

108. Any encroachment by Part 2.1 on federal jurisdiction under s 92(10)(a) falls at or near the 

minimal end of the encroachment spectrum, as the imposition of additional conditions relating to 

spill response, prevention and the funding of clean-up and restoration will not interfere with the 

ability of the federal government to authorize the development or operation of interprovincial 

undertakings. As a result, these provisions need only be “rationally, functionally related” to EMA 

to be held valid. The ancillary powers doctrine should be applied with attention to the 

environmental context. The Court should not impose too great a burden on the province to 

demonstrate sufficient integration when the result may be to limit the province’s ability to protect 

its own environment. 

109. Part 2.1 is “rationally, functionally related” to EMA and acts in a manner complementary to 

its existing provisions. It serves the same broad goals as the rest of EMA, furthering the purpose to 

control, ameliorate and, where possible, eliminate the deleterious effect of pollution. It makes use 

of the same administrative decision-making structure, and it regulates the same kinds of hazardous 

substances as other parts of EMA. It complements the existing provisions by providing tools for 
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addressing the harmful effects of accidental releases that are similar to those utilized for managing 

the impacts of intentional releases.61 It utilizes a permitting regime to implement prevention 

measures and to proactively plan for location and site specific spill response and remediation in a 

manner complementary to the more generalized regulations relating to spills.62 It ensures that 

measures are in place to address accidental releases of harmful substances regardless of how they 

were brought into BC. 

D. The Second Question: Part 2.1 does not seriously trammel on the core of the federal 
power over interprovincial transportation undertakings 

110. A valid provincial law will apply to federally-regulated entities unless it trenches on the 

protected “core” of a federal power, in a sufficiently serious manner.63 In CWB, this Court 

emphasized that interjurisdictional immunity is a “doctrine of limited application,” (¶33) contrary 

to the “dominant tide” of federalism jurisprudence, which favours, where possible, the ordinary 

operation of statutes enacted by both levels of government (¶37). It expressed the concern that the 

doctrine not be used to interfere with “flexible federalism”, create “uncertainty”, or create “an 

unintentional centralizing tendency” (¶¶42-45). Since Parliament has the ultimate power to make 

it clear when it wants to immunize those under federal authority from provincial law under the 

doctrine of paramountcy, interjurisdictional immunity, especially for the benefit of the federal 

level of government, should be approached with great caution, because it undermines the principles 

of subsidiarity and democratic accountability (¶45). 

111. The first step in the analysis determines whether the provincial law trenches on the protected 

“core” of a federal competence. These should generally be limited to the core competences 

identified in the jurisprudence and should be confined to what makes the power specifically 

federal.64 It is not enough that interjurisdictional immunity has been applied to the federal head of 

power in the past. What matters is whether it has been applied, in the context of that federal power, 

to the actual subject matter of the provincial legislation: in this case, what matters is whether 

                                                 
61 EMA, ss 6, 14; Waste Discharge Regulation, BC Reg 320/2004 
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federal transportation undertakings have been held to be immune from provincial environmental 

protection and liability laws.65 They have not. 

112. The core of a federal power is only the authority that is absolutely necessary to enable 

Parliament “to achieve the purpose for which exclusive legislative jurisdiction was conferred.” 

(CWB, ¶77) The doctrine is only applicable when the exclusivity of the federal power must be 

preserved even if doing so may lead to a legislative vacuum. 

113. If the provincial law does trench on the core of the federal power, the second step is to ask 

whether the interference with the core federal competence is sufficiently serious to constitute 

“impairment.” (COPA, ¶42) The onus is on those claiming an immunity for the federal undertaking 

to establish that the application of the provincial law would seriously or significantly trammel the 

federal power. (COPA, ¶45) 

i. The Core of Exclusive Federal Authority Over Interprovincial Transportation 
Undertakings Does Not Include Prevention of, Remediation of or Liability for 
Accidental Spills 

114. The core of federal interprovincial transportation jurisdiction consists in those powers 

absolutely necessary to construct works and undertakings, to determine where they can operate, 

and to regulate the prices carriers can charge shippers and passengers and the principles by which 

they can be prioritized. It also includes the management of the workforce. 

115. There is no precedent saying that discharges from federally-regulated undertakings are within 

the core of federal power: indeed, courts have consistently held that interprovincial undertakings 

are not immune from provincial laws aimed at environmental protection.66 Extending the core of 

the power in this case to encompass the exclusive ability to regulate to protect the environment 

and local communities from harm that may arise from the accidental release of harmful substances 

cannot be justified, as it would be inconsistent with both the modern approach to interjurisdictional 

immunity and case law concerning the constitutionality of environmental laws. 

116. As noted, the Privy Council in Bonsecour held that the provincial or local government could 

impose legal consequences on interprovincial transportation undertakings in relation to overflows 
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onto private (and presumably public) property in the province, including preventative measures. 

In the 1986 TNT case, the Ontario Court of Appeal held that provinces do not interfere with the 

core of federal jurisdiction over interprovincial transportation when they apply specific permitting 

requirements to cargo with specific safety risks. In CP 1995 (Applicability Decision), this Court 

relied on Bonsecour to hold that the federally-regulated railway was subject to prosecution under 

the provincial Environmental Protection Act. 

117. In CWB, this Court referred to the Winner case as establishing that the core of the federal 

authority over interprovincial transportation undertakings is “the collection and discharge of 

international or interprovincial cargo and passengers” (¶54). In contrast, this Court noted that 

legislation relating to “safety in the transportation industry” does not fall within the core, citing 

TNT, which involved specifically environmental safety (¶55). Indeed, in Winner itself, the Court 

held that safety rules would apply.67 In a separate part of the CWB decision, titled “The Regulation 

of Federal Companies and Undertakings” this Court specifically relied on “the line of cases that 

have applied provincial environmental law to federal entities engaged in activities regulated 

federally,” referring with approval to both TNT and Canadian Pacific (¶66 see also ¶55). Thus, the 

core of federal authority over interprovincial undertakings does not include regulating discharges 

into the receiving environment or accidents which may cause environmental harm. 

118. The core of the federal power should not be extended in this case. As noted, the application 

of immunity is limited to situations where maintaining the exclusivity of the power is worth the 

risk of a legislative vacuum, that is, where concurrent authority cannot be tolerated even if the 

federal government chooses not to act. The question is not whether there would be, under the 

current legislative framework, an actual legislative vacuum. The question is whether the ability to 

legislate exclusively as to environmental effects is so core to the ability of the federal power to 

achieve its purpose that provincial regulation on the subject would need to be excluded even if the 

federal government did not act at all. In other words, if the proposed amendments are found to go 

to the core of the federal power over interprovincial undertakings, this would mean that if at some 

point the federal government does not regulate for spill prevention, mitigation or compensation, 

the provinces would be powerless to do so. 
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119. In CWB, the Court noted that such vacuums are “generally undesirable” (¶44). In the 

environment context, vacuums are worse than undesirable; they could be catastrophic and they are 

wholly incompatible with the approach to the constitutional analysis of environmental statutes 

mandated by this Court. Such a result would remove a broad range of authority that the Province 

has always exercised over such undertakings, including with respect to the application of those 

parts of EMA which regulate intentional discharges of waste. And it would have the effect of 

seriously impairing the ability of the Province to ensure that its laws can be effective in protecting 

the environment and the communities who live within, and depend upon, that environment. 

120. The “basic, minimum core” of the power refers to the minimum content necessary to make 

the power effective for the purpose for which it is conferred on Parliament. There is nothing in the 

risks of possession of hazardous substances that is “specifically federal”. Critically, the federal 

authority to legislate in respect of those risks need not be exclusive in order to be effective. 

121. The proposed amendments do not affect the “management” of any undertakings in the sense 

of regulating employee and employer relations, as was the case in Bell. Defining the core of the 

power to include all aspects of the “operation” and “management” of federally-regulated 

undertakings - and then asserting that any provincial law which requires specific actions or 

procedures on the part of an interprovincial undertaking may interfere with “operations” or 

“management” - would result in federally-regulated entities being “enclaves” generally immune 

from provincial jurisdiction. Management decisions of federal undertakings are not “completely 

impervious to the impact of provincial legislation simply because such legislation may require the 

management of a federal undertaking to undertake certain positive actions.”68 

122. The enforcement provisions in sections 22.6, 22.7 and 22.8 of Part 2.1 do not affect a core of 

federal authority. To be sure, if a federal undertaking simply ignored Part 2.1, it might ultimately 

face penal consequences or a court order. But this is no different from the legislation upheld in 

TNT, Canadian Pacific or CFN. It is simply in the nature of any legal requirement that it can 

ultimately be enforced through coercion. The relevant consideration is not whether a hypothetical 

refusal of a permit, or unreasonable delay or misfeasance in the issuance of a permit would 

                                                 
68 TransCanada Pipelines Ltd. v Ontario (Ministry of Community Safety and Correctional 
Services), [2007] OJ No. 3014 (QL) (ONSC), ¶55 
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interfere with the core of a federal power. The question is whether requiring compliance with the 

provincial regime, properly administered, would seriously impair the recognized core of the 

federal power over interprovincial transportation undertakings. 

123. Any expansion of interjurisdictional immunity – particularly in favour of the federal 

government – involves a court deciding that federal and provincial jurisdiction are incompatible 

in a particular area that would otherwise be a matter of double aspect. This should be left to 

Parliament, which is democratically accountable, to achieve through the paramountcy doctrine. 

124. In the alternative, even if the regulation of spills and their consequences is core to the federal 

power, Part 2.1 does not seriously trammel on that core. The imposition of additional measures to 

protect the environment and ensure that the polluter pays, which presumably would further the 

same purpose as federal conditions on that subject, will not deprive Parliament of the ability to 

effectively exercise authority over interprovincial transportation undertakings. 

E. The Third Question: Part 2.1 does not conflict with federal law 

125. A party seeking to establish federal paramountcy must meet a high burden of persuasion. 

(Orphan Well, ¶66) When a federal statute can be properly interpreted so as not to interfere with a 

provincial statute, such an interpretation is to be preferred. Conflict is defined narrowly, so that 

each level of government may act as freely as possible within its respective sphere of authority.69 

As Orphan Well suggests, this is especially true in the environmental context, given its nature as 

an area of considerable overlap. 

126. The operational conflict branch of the paramountcy test requires that there be “actual 

conflict” between the federal and provincial legislation, that is, “the same citizens are being told 

to do inconsistent things.” Operational conflict arises “where one enactment says ‘yes’ and the 

other says ‘no’, such that ‘compliance with one is defiance of the other’.”70 Under the frustration 

branch of the doctrine, the provincial law will be found to be inoperative if its operation in the 

                                                 
69 Alberta (AG) v Moloney, 2015 SCC 51 [Moloney], ¶27; CWB, ¶75, citing AG Can v Law Society 
of BC, [1982] 2 SCR 307, at 356; Saskatchewan (AG) v Lemare Lake Logging Ltd., 2015 SCC 53 
[Lemare Lake], ¶21 
70 Lemare Lake, ¶18, citing Multiple Access, at 191; COPA, ¶64; Rothmans, Benson & Hedges 
Inc. v Saskatchewan, 2005 SCC 13 [Rothmans], ¶¶11-12 
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circumstances would “frustrate the purpose” of the federal law.71 There is no conflict where the 

laws are duplicative in prohibiting or requiring the same conduct. Indeed, duplication can be seen 

as the “ultimate in harmony”.72 There is also no conflict where provincial law is more restrictive 

than federal law, as long as the federal law’s purpose would not be frustrated by interpreting it as 

permissive, rather than a positive entitlement to act contrary to provincial law.73 

127. The only alleged operative conflict is between the “common carrier” duty of pipelines under 

s 71(1) of the National Energy Board Act, RSC 1985, c N-7 [NEB Act] and railways under s 113(2) 

of the Canada Transportation Act, SC 1996, c 10, to take qualifying cargo and the possibility that 

they cannot take such cargo if they do not have a Hazardous Substance Permit. 

128. Common carrier obligations have always been subject to reasonable excuse or justification 

by the carrier. The statutory obligations relied on are codifications of the common law principle 

that a transportation undertaking that held itself out as a common carrier had a duty to all would-be 

shippers not to refuse cargo within the scope of its normal operations without lawful excuse.74 

Statutory common carrier obligations, even if expressed in mandatory terms, are in fact an 

obligation to take, carry and deliver traffic to the extent reasonable. In Patchett, a strike occurring 

under provincial labour law made it unreasonable to require the rail carrier to go onto the spur line 

of the struck employer to take cargo - although it would not have been unlawful to do so - since 

the railway’s employees had decided to respect the picket lines of the shipper’s employees.75 

Patchett remains the leading authority on the interpretation of statutory common carrier 

obligations for federal transportation undertakings.76 

129. It is not a breach of a common carrier obligation to refuse to take traffic that would be 

                                                 
71 Lemare Lake, ¶19, citing Mangat, ¶72 
72 Multiple Access, at 190 
73 Moloney, ¶26; see summary in Gorenshtein v BC (Employment Standards Tribunal), 2016 
BCCA 457 [Gorenshtein], ¶92 
74 Kahn-Freund, The Law of Carriage by Inland Transport (London: Stevens & Sons Limited, 
1949), c 10 
75 Patchett & Sons Ltd. v Pacific Great Eastern Railway Co., [1959] SCR 271 [Patchett] 
76 CNR v Northgate Terminals, 2010 FCA 147, ¶34; CNR v CTA, 2013 FCA 270, ¶21; CNR v 
Dreyfus, 2016 FCA 232, ¶20; CNR v Viterra, 2017 FCA 6, ¶41; CNR v Emerson Milling, 2017 
FCA 86, ¶49 
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unlawful in the destination jurisdiction since that would obviously be a lawful excuse. In Gold 

Seal, a shipper successfully defended a suit for an alleged breach of its common carrier obligation 

to a liquor manufacturer on the basis that the product was unlawful in the destination province.77 

130. A common carrier is obliged to take reasonable steps to ensure it can lawfully transport the 

traffic. If a railway or pipeline takes reasonable steps to obtain a permit and succeeds, there is no 

conflict. If it takes reasonable steps and fails, there is also no conflict, since it would have a defence 

under Patchett. Finally, if it fails to take reasonable steps to obtain a Hazardous Substance Permit 

and is successfully sued by a shipper of Heavy Oil, there is again no conflict. Dual compliance is 

always possible. If it were otherwise, common carrier obligations would conflict not just with the 

proposed law, but all provincial and federal regulation of goods in transport. 

131. Under the frustration branch of paramountcy, the burden of proof is on the person invoking 

federal paramountcy and the standard is high. (Moloney ¶¶27, 107; CWB ¶74-75; Lemare Lake, 

¶26; Orphan Well, ¶¶66, 110) Permissive federal legislation, without more, will not establish that 

a federal purpose is frustrated when provincial legislation imposes additional requirements or 

restricts the scope of the federal permission. (COPA, ¶66; Lemare Lake, ¶¶23, 26) As this Court 

has stated, “[i]n the absence of ‘very clear’ statutory language to the contrary, courts should not 

presume that Parliament intended to ‘occupy the field’ and render inoperative provincial 

legislation in relation to the subject.” (Lemare Lake, ¶27) It is not enough to make a policy 

argument that the purposes of the federal statute would be better served by immunity from 

provincial law - clear proof of the federal purpose is required, as well as proof that the purpose is 

frustrated by the provincial law. (COPA, ¶68; Gorenshtein, ¶92) 

132. In order to prove that Part 2.1 is contrary to a federal purpose, it is necessary to find 

Parliament intended to create an exhaustive code that would preclude the application of provincial 

environmental laws. Parliament’s purpose must be proven to be not only to authorize the 

development and operation of pipelines, or to regulate railway traffic, but to ensure that these 

transportation undertakings are subject only to conditions imposed by the NEB or federal railway 

legislation, and not those arising from provincial or municipal law. There is no evidence to support 

such a purpose, indeed, the evidence is to the contrary. 

                                                 
77 Gold Seal Ltd. v Dominion Express Co. (1921), 62 DLR 62 (SCC) 
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133. As noted, when the Governor in Council approved the CPCN for TMX, it expressly 

acknowledged and relied on provincial jurisdiction over terrestrial spills caused by interprovincial 

transportation undertakings.78 The NEB has also confirmed the applicability of municipal and 

provincial permitting schemes to federally approved projects.79 Federal authorities, in other words, 

do not interpret the federal scheme as exclusive. 

134. There is nothing to suggest that the federal scheme has to be exclusive in order to achieve its 

objects. To the extent that the application of other permitting regimes interferes with core federal 

competences, the NEB or the courts can provide relief from compliance with them. In considering 

a Burnaby bylaw, the NEB found that while permitting regimes generally apply to interprovincial 

pipelines, there was a conflict with federal law in that the application of Burnaby’s bylaw in that 

specific instance had frustrated the federal purpose.80 

135. In response to a request by TM, the NEB then established an expedited process for providing 

relief to the company if permitting requirements are applied in a manner that renders them 

inoperative or inapplicable. Under that process, it will take approximately three to five weeks to 

reach a NEB decision from the time a motion is filed.81 It does not appear there has been any 

difficulty in the issuance of permits by the Province for the TMX, such that either the remedy 

under the NEB’s expedited process or the dispute resolution mechanism regarding timely 

permitting, available under the Agreement about TMX with the Province, have been used.82 

136. This approach is entirely consistent with authority that encourages co-operative federalism 

(especially with respect to environmental protection) and warns against a presumption of 

exclusivity with respect to the purpose of a federal scheme. More restrictive conditions can thus 

be permitted without a finding of conflict, as in Spraytech and Rothmans.83 

137. Hansard makes clear that the NEB Act was designed to address administrative complexity 

                                                 
78 Davies Affidavit, Ex. G, pp. 830-49, AR-AGC5, 1807-26 
79 NEB Bylaw Decision; NEB Expedited Process Decision 
80 NEB Bylaw Decision, p. 25 
81 NEB Expedited Process Decision, p. 9 
82 Davies Affidavit, Ex. R, p. 1073, AR-AGC6, 2050 
83 Spraytech, ¶35; Rothmans ¶¶22-25; see also Lemare Lake, ¶ 27; and COPA, ¶¶66, 68 
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that existed due to the number of federal bodies involved in energy regulation.84 It does not show 

that the purpose of the NEB was to relieve interprovincial pipelines of the need to comply with 

local environmental laws. Indeed, there is nothing to suggest that the creation of the NEB had 

anything to do with concern for the environment. Rather, Hansard suggests that the NEB Act was 

adopted to promote investment in the energy sector.85 Even now, the factors that the NEB must 

consider under s 52(2) of the NEB Act in deciding whether to recommend approval of a project do 

not explicitly refer to the environment. 

F. Conclusion 

138. Provincial authority over the people, property and resources within the Province grounds 

provincial authority to regulate in relation to dangerous substances that can cause harm to those 

interests if released. Legislation about protecting from, responding to and compensating for such 

harm is not in pith and substance about the management and operation of the polluting enterprise. 

Instead, there is a clear provincial aspect to the matter. As a result, the province can enact such 

legislation, even if applies to federally-regulated entities and therefore the first question should be 

answered “yes”. Since Part 2.1 does not impair the core of federal transportation authority, the 

second question should also be answered “yes”. And while Parliament could immunize 

federally-regulated pipelines and railways from provincial and local environmental laws, it has 

chosen not to – for good reason. Any conflicts in the future should be addressed on a case-by-case 

basis by the relevant regulators or through the political negotiation that is the primary way our 

nineteenth century federation functions in the twenty-first. 

PARTS IV AND V:  COSTS AND ORDERS SOUGHT 

139. The AGBC asks that the following answers be given: To Question #1, “Yes.” To Question 

#2, “Yes.” To Question #3, “No.” The AGBC does not seeks costs and asks that no costs be 

awarded against him. 

                                                 
84 House of Commons Debates: 2nd Session, 22nd Parliament, Vol 2, (25 February, 1955) at 1530 
(H.C. Green); 2nd Session, 24th Parliament, Vol 4 (22 May, 1959) at 3922 (Hon. G. Churchill); 2nd 
Session, 24th Parliament, Vol 4, (22 May, 1959) at 3923 (Hon. Gordon Churchill) 
85 House of Commons Debates: 2nd Session, 22nd Parliament, Vol 2, (25 February, 1955) at 1531 
(H.C. Green); 2nd Session, 24th Parliament, Vol 3 (18 May, 1959) at 3770 (Hon. G. Churchill) 
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PART VI:  SUBMISSION ON CASE SENSITIVITY 

140. There is no sealing or confidentiality order, publication ban, classification of information in 

the file that is confidential under legislation or restriction on public access to information in the 

file that could have an impact on the Court’s reasons in the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated: August 9, 2019   
Joseph J. Arvay, O.C., Q.C. 

Catherine Boies Parker, Q.C., J. Gareth Morley 
Counsel for the Appellant, AGBC 
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- 2 -

3. If the answers to questions 1 and 2 are yes, would existing federal legislation render all or 

part of the attached legislation inoperative? 

AND FURTHER TAKE NOTICE that the reasons for judgment of the British Columbia Court of 

Appeal can be found at: 

https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca181/2019bccal 81.h1ml?resultindex= 1 

AND FURTHER TAKE NOTICE that an attorney general who intends to intervene with respect 

to these constitutional questions may do so by serving a notice of intervention in Form 33C on all 

other parties and filing the notice with the Registrar of the Supreme Court of Canada within four 

weeks after the day on which this notice is served. 

Dated at the City of Vancouver, Province of British Columbia, this 14th day of June, 2019. 

SIGNED BY: 

Amy Finlay RP~ 
1512 - 808 Nelson Street 
Box 12149, Nelson Square 
Vancouver BC V6Z 2H2 
Tel: 604.696.9828 / Fax: 1.888.575.3281 
Email: jarvay@arvayfinlay.ca 

cboiesparker@arvayfinlay.ca 

Joseph J. Arvay, O.C., Q.C. 
Catherine Boies Parker, Q.C. 

-and-

Ministry of Attorney General 
6th Floor, 1 O 1 Douglas Street 
PO Box 9280 Stn Prov Govt 
Victoria BC V8W 9J7 
Tel: 250.952. 7644 / Fax: 250.356.0064 
Email: Gareth.Morley@gov.bc.ca 

J. Gareth Morley 
Counsel for the Appellant, Attorney General of 
British Columbia 

Michael Sobkin 
331 Somerset Street West 
Ottawa, ON K2P OJ8 
Tel: 613.282.1712/Fax: 613.288.2896 
Email: msobkin@sympatico.ca 

Ottawa Agent for Counsel for the Appellant, 
Attorney General of British Columbia 



50 

TO: THE REGISTRAR 

AND TO: 

J)epartment. of .Justice Canada 
900 - 840 Howe Street 
Vancouver BC V6Z 2S9 
Tel: 604.666.0110 / Fax: 604.666.1585 
Em ai I: jan. bron gers@jusli ce. gc.ca 

christopher.rnpar@ justice.gc.ca 
bj.wrav@ justice.gc.ca 

Jan Brongers, Christopher Rupar 
and BJ Wray 
Counsel for the Respondent, Attorney General 
of Canada 

Gall Legge Grant Zwack LLP 
1000 - 1199 West Hastings Street 
Vancouver BC V6E 3T5 
Tel: 604. 891.1152 / Fax: 604.669.5101 
Email: pgall@glgzlaw.com 

azwack@glgzlaw.com 

Peter A. Gall, Q.C. and Andrea L. Zwack 
Counsel for the Interested Person, Attomey 
General of Alberta 

Ministry of Justice 
Constitutional Law 
820 - 1874 Scarth Street 
Regina SK S4P 4B3 
Tel: 306 787.0206 / Fax: 306.787.91 11 
Email: torn. irvine@!gov.sk.ca 

katherine.rov@gov.sk.ca 

Thomson Irvine, Q.C., and Katherine Roy 
Cotmsel for the Interested Person, Attomey 
General of Saskatchewan 

. 3. 

Attorney General of Canada 
50 O'Connor Street, Suite 500, Room 557 
Ottawa ON K lA OH8 
Tel: 613.670.6290 / Fax: 613.954.1920 
Emai I: christopher.rupar(m,j ustice. gc.ca 

Christopher M. Rupar 
Ottawa Agent for Counsel for the 
Respondent, Attorney General of Canada 
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City of Vancouver, Legal Services 
5 15 West 101h A venue 
Vancouver .BC V5Z 4A8 
Tel: 604.871.6310 / Fax: 604.873.7445 
Email: susan.home@vancouver.ca 

Susan B. Horne 
Counsel for the Interested Person, City of 
Vancouver 

Ratcliff & Company 
Suile 500, 221. West Esplanade 
No1ih Vancouver BC V7M 3J3 
Tel: 604.988.5201 / Fax: 604.988. 1452 
Email: gmcdade@ratcliffcom 

mbradley@ratcliff.com 

Gregory .J. McDade, Q.C., 
and Michelle L. Bradley 
Counsel for the Interested Person, City of 
Burnaby 

Ecojusticc Canada Society 
390 - 425 Carra II Street 
Vancouver BC V6B 6E3 
Tel: 604.685.5618 I Fax: 604.685.7813 
Email: hwruck@ecojustice.ca 

kpsmith@ecoiustice.ca 

Harry ·wruck, Q.C., 
and Kegan Pepper-Smith 
Counsel for the Interested Person, Ecojustice 
Canada 

White Raven Law Corporation 
1654 1. Upper 8eacl1 Road 
Surrey BC V3Z 9R6 
Tel: 604.536.5541 / Fax: 604.536.5542 
Email: t1wd@whiteravenlaw.ca 

da vid. paterson@patersonl aw. ca 

Teni-Lyim Williams-David.son 
and David R. Paterson 

. 4 . 

Counsel for the Interested Persons, TI1e Council 
ofTI1e Haida Nation 
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NgAriss Fong 
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Vancouver BC V6B 1Z5 
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Email: lisa(a).ngariss.com 

kimberlv@ngariss.com 

Lisa C. Fong aud Kimberly Webber 
Counsel for the Interested Persons. ·n1e 
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55 Metcalfe Street, Suite 1600 
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Stuart Wuttke 
Counsel for the Interested Persons, The 
Assembly of First Nations 

Grant Kovacs Norell 
Suite 400 - 900 Howe Street 
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Mam'CCJl Killoran, Q.C., and Oliva Dixon 
Counsel for the Interested Person, Trans 
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- 5 -
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JFK Law Corporation 
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- 6 -
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William C. Kaplan, Q.C., 
and Catherine Beagan FJoo,l 
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Suite 1300 - 100 Queen Street 
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Email: kperron@blg.com 

Karen Perron 
Agent for Attorney General of Ontario 
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Email: p.lrutdry@noelassocies.com 

Pierre Laud ry 
Agent for Attorney General of Quebec 
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D. Lynne Watt 
Agent for Attorneys General of Alberta, 
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PROVINCE OF BRITISH COLUMBIA 

ORDER OF THE LIEUTENANT GOVERNOR IN COUNCIL 

Order in Council No. 211 , Approved and Ordered April 25, 2018 

0- /' /i 

f ·~0-, ~ ri / '"--, 
/ Ueute ant Governor 

Executive Council Chambers, Victoria <_l 
On the recommendation of the undersigned, the Lieutenant Governor, by and with the advice and consent of the 

Executive Council, orders that the questions set out below be referred to the British Columbia Court of Appeal for hearing 
and consideration under the Constitutional Question Act: 

ls it within the legislative authority of the Legislature of British Columbia to enact legislation substantially in 
the form set out in the attached Appendix? 

2 If the answer to question l is yes, would the attached legislation be applicable to hazardous substances brought 
into British Columbia by means of inlerprovincial undertakings? 

3 l f the answers to questions I and 2 are yes, would existing federal legislation render all or part of the attached 
legislation inoperative? 

(711/s pan is far o,lmi11istraliw.i purpose.'i 011/y a11d i.s 1101 part nf tlte Order.) 

Au(hority under which Order is made: 

Act and section: Constitutional Question Ac/, R.S.B.C. 1996, c. 68, s. l 

Other: 

page I of 4 
0!0224443 
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AP.PENOJX 

E11 viro11111e11talMan11geme11t Act 

J Thefol/01vi11g Part is 111/detl to the Enviro11me11t(l_/ .Mm111gimie11fA ct; $.B.C. 2003, c. 53: 

P ART 2.1 - HAZARDOUS SUBSTA.NCE P ERMJTS 

Purposes 

12,l The_purposes of this Prut arc 

Interpretation 

(a) to protect, from 1hc adverse c;ffects. of releases ofbazatdous substances, 

(i) Britlsh Columbfa's environment, including the terrestrial, 
freshwater, marine and atmospheric.environment, 

(ii) human health and well-beil1g in Britisj1 Colup1bia, 'and 
(iii) the economic, social an.d cultural vitality .of communities in British 

Columbia, and 

(b) to impleme,it the polfut~r pays pI"inciple, 

22.2 The .definition of "pennjt" in section 1 ( I} does not apply to this Part. 

Requirement for hazardous substance permits 

22.,3 ( 1). tn· the course of oper11ting an. industry, trade or business, a person must not, 
during a- calendar year; have possession, cha\ge or control of ii substance listed 
in Column 1 of tl1e Schedule, and d_efined in Column 2 of the Schedule, in a 
·total amount equal to or greater than the minimum amount.set out in Column 3 
of the Schedule unless a director has issued a hazardous substance p-ermit to the 
person to do so. 

(2) -Subsection ( I) does not apply to a person who has possession, charge or control 
of a substance on a ship. 

lssu.1nce of hazardous substance pennits 

.22.4 (1) Subject-to subsection (2),.on applicatio11 \>Ya person, a director m_uy issue to the 
applicant a haz~rdous s.ubstance permitrefe1-red to in section 22.3 {I). 

(2) Before issuing; tJ1c hazardous substaace permit, the director may require the 
applicant-to do-one or more of the folfowing: 

(a) pro.vide iil(c:ipliati<in docu/Tlenti'lig, to the satisfaction ofthc director, 

(i) the risks to human .health or the· environment that are posed by a 
release of the substance, and 

(ii) the types of impacts that may be caused by, a ,~lease of the 
substance·and an estimate oflhe mone!a.Jy value of those impacts: 

(b) demonstrate. to the satisraction of the director that the applicant 

(i) ha5 a:ppropriate measures in place to prevent a release of the 
substance, 

page.2 of4 



59 

( ii) has appropriate ·measures in ·place to ensure that any release of'the 
.substance can be min1miZ(ld in gravity and magnitt,de; through early 
d\)tection and early response; and · 

(iii) has sufficient capaciiy, including dedicated equipment and 
personnel, to be able to respond· effectively to a release of the 
~ubstance in the manner and Within the time specified hy (he 
director; 

(c). post security lo the satisfaction of the director, ·or demonstrate to the 
satlsfaction of the director that the applicant has access to fiqancial 
resources including insurance, in orderto ensure that the applicant has the 
capacity 

(0 to respond to or mitigate an:f .adverse environmental or health 
effects resi1lii ng from a release o.f the substance, and 

(ii) to ptovide compensation that may be required by a conditipn 
attached to the. permit under sectic;,n 22.5. {b) (ii); 

(d) establish a fund for, or make payments to,. a local government ·or a. first 
nation government iii order ·to ensµre that the local government or the first 
natiop government has the capacity to resp_ond to a .rel~ase of the 
subs!unce; 

( e} agree to compensate any person, the government, a local governm~nt or a 
·first nation governlnent fot damages resulting from a release of the 
substaoce, including damages for any costs incurred in responding to the 
.release,. any costs related to ecological recovery and restoration, any 
c·cqnomjo loss µnd any lqss of non-use value. 

Conditions· att,fched to hazardous substance permits 

22.~ A director may, at any lime, attach one or _more of the following conditions to a 
hazardous substance pennit: 

(a) conditions respecting the protection of human ht:;alth or the environment, 
including.conditions requiring the l19lder ofU1e permit 

(i) to implement and maintain appropriate measures to prevent a 
release of the substance, 

(ii) to iinplement and ·m.aintain appropriate measures to ensure that any 
release of the substance can be minimiz.ed· in gravity and magnitude, 
through early d~t.ection a.nd .e.arly response, and 

(iii) to maintain sufficient capacity, including dedicated equipment and 
personnel, to .be able to respond effoi;tiycly to a release of the 
sul)stance ·in the inanner and within the t.ime specified by the 
director; 

(b) conditions respea!ing the impacts of a i'eleas~ of the substance, includ_ing 
c9nditions requiring the hol<!er of the permit 

(i) to respond to a release of a substance in the manner and within the 
time specified by the director, and 

(ii) to compcn~te, without proof of fault or Jie.gligencc, any person, the 
government, a local government or .a first nation government for 
damages referred to iii section 22.4 (2) (e) . 
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