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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview of the Appellant’s position 

1. This Honourable Court has stated that the perfect jury charge has yet to be written.  No 

doubt this is true.  What must also be true is there has yet to be a perfect jury or a jury that is 

incapable of being wrong.  Appellate courts exist for a reason: to correct errors.   

2. The Criminal Code at s.686(1)(a)(i) provides for judicial review of jury verdicts to 

determine reasonableness.  The section is a legislative proclamation that juries are not infallible 

nor are their verdicts correct or just in every case.  To state the obvious, juries are composed of 

lay persons who have no judicial training or experience.  A jury has but one purpose: to render a 

verdict.  In accomplishing this goal the jury neither has to provide reasons as to how they 

weighed the evidence nor outline their pathway to conviction in a way that can be scrutinized 

upon judicial review.  

3. While trial by one’s peers is lauded, it can also lead to unjust verdicts rooted in the jury’s 

legal inexperience.  Madam Justice Veldhuis, dissenting in the case at bar, describes it well: 

As an institutional participant in the criminal justice system, this Court has an 
appreciation of the risks of a wrongful conviction that an individual jury assigned the task 
of deciding a single case cannot have. We use the "lens of judicial experience" to 
examine the cogency of the evidence adduced at trial, as informed by our awareness of 
the risks of wrongful convictions associated with certain kinds of cases and certain kinds 
of evidence and the witnesses who provide it: R. v. Bains, 2015 ONCA 677 (Ont. C.A.) at 
para 176, (2015), 328 C.C.C. (3d) 149 (Ont. C.A.).1 [Emphasis added.] 

4. An integral part of the legal issue in the case at bar is the recognition by Justice Veldhuis 

of the vital role cross-examination plays in a criminal trial.  Madam Justice Veldhuis stated: 

What could a properly instructed jury, acting judicially, make of all these witnesses' 
evidence? In deciding to accept some, all or none of a witness's evidence, a reasonable 
jury cannot remain blind to the significant concessions the witnesses made during 
cross-examination about assumptions they made, alcohol they consumed, and 
inconsistencies in their descriptions of the perpetrators. Cross-examination is a 
faithful friend in the pursuit of justice and an indispensable ally in the search for 
truth. At times, there will be no other way to expose falsehoods, to rectify error, to 

                                                 
1 A.R. Vol. I at p. 84 [318]. 
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correct distortion or to elicit vital information that would otherwise remain forever 
concealed: R. v. Lyttle, 2004 SCC 5 (S.C.C.) at para 1, [2004] 1 S.C.R. 193 (S.C.C.).2 
[Emphasis added.] 

5. Much earlier in time, Dean Wigmore put it this way: “Cross-examination is the greatest 

legal engine ever invented for the discovery of truth.” Where a jury is seemingly blind to the 

frailties of evidence exposed during cross-examination, then it cannot be said that there was a 

reasonable search for the truth. 

6. The facts of the case at bar were terrible and likely to evoke strong emotions against 

those charged.  Here there were two separate attacks by many against one.  One of the attackers 

brought a knife to this fist fight and inflicted deadly injuries to the deceased.  Assmar Shlah was 

present at some point during the second attack but says he was not involved.  Other witnesses 

confirmed this.  Still other witnesses testified Assmar Shlah was involved.  The quality and 

accuracy of those witnesses’ testimony was the focus of the trial as it involved Mr. Shlah.  

Justice Veldhuis decided that the jury’s verdict of guilty for Assmar Shlah was unreasonable and 

he deserved to be found not guilty. 

7. The Appellant’s position on this appeal is that Madam Justice Veldhuis was correct, and 

the jury’s verdict was in fact unreasonable.  The Appellant respectfully submits that the majority 

of the Court below wrongly deferred to the jury when judicial experience warned against that.  

Further, Justice Veldhuis was correct when she found that the law on co-principals, including 

group assaults, needed to be more accurately explained to the jury in the circumstances of the 

case at bar. 

B. Statement of facts 

1) Assmar Shlah’s first involvement 

8. Assmar Shlah, a 20 year old university student with no criminal record, was with friends 

at the Vinyl nightclub in downtown Calgary.  Their time at the club was uneventful until they 

left.  A dispute arose between Mr. Shlah and staff because of a misunderstanding regarding the 

return of his jacket.  It was returned to him but not before Mr. Shlah and the staff had exchanged 

                                                 
2 A.R. Vol. I p. 89 [337]. 
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unpleasantries.  The verbal exchanges continued out onto the street where several people were 

mingling about.  At some point the deceased, Lukas Strasser-Hird, made comments which Mr. 

Shlah took as directed toward him.  Mr. Shlah approached Mr. Strasser-Hird and within short 

order the two exchanged punches. 

9. The fight between Mr. Shlah and Mr. Srasser-Hird was short lived, in part because others 

quickly joined in and in part, because Mr. Shlah was struck in nose causing it to bleed heavily 

thus taking him out of the picture. The fight amongst Mr. Strasser-Hird and the several others 

who joined in was eventually broken up and Mr. Strasser-Hird taken inside the club by staff.  

There were no serious injuries to anyone.  Mr. Shlah and many others remained at the front of 

the club milling about. 

2) The altercation in the alley 

10. Some minutes later Mr. Strasser-Hird was allowed by staff to exit the club by the rear 

door.  The alley which the rear door led to appeared deserted.  Mr. Strasser-Hird and three of his 

friends walked through the alley to the adjoining street where they happened to meet a group 

who had been involved against Mr. Strasser-Hird out front.  Another fight broke out. 

11. Joch Pouk, a co-accused at trial, was part of the group that fought Mr. Strasser-Hird in 

the alley.  Mr. Pouk clearly won the fight against Mr. Strasser-Hird but others followed Mr. Pouk 

and beat Mr. Strasser-Hird badly.  At some point during that encounter Mr. Strasser-Hird was 

fatally stabbed.  All the evidence pointed to Nathan Gervais as the stabber (he confessed to 

several friends he was the stabber).  Mr. Gervais did not appear and so the trial continued 

without him being involved.  Mr. Gervais was later arrested, tried and convicted of first degree 

murder. 

12. Witnesses who came upon the scene and who testified for the prosecution described two 

discreet assaults upon Mr. Strasser-Hird with a gap in time between the two.  The first group 

involved Mr. Pouk and the stabber Mr. Gervais.  The second group involved Mr. Cabrera and 

others who arrived when Mr. Strasser-Hird was already on the ground bleeding from his stab 

wounds.  Mr. Shlah came to the scene after Mr. Strasser-Hird was already lying on the ground 

bleeding out from the knife wounds. 
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3) Assmar Shlah comes upon the altercation in the alley 

13. Mr. Shlah remained at the front of the nightclub until one full minute after Mr. Strasser-

Hird had departed from the rear of the club.  (This is known from video cameras in and around 

the establishment club.)  He and a friend, who intended to drive him home, began to walk away 

from the club when they heard someone yell and his friends began to run toward and around a 

corner, down the street and into the alley.  Mr. Shlah followed but fell as he was running near the 

alley. 

14. Mr. Shlah testified that he eventually went into the alley and up to Mr. Strasser-Hird who 

was lying in a pool of blood.  Mr. Shlah testified he went right up to Mr. Strasser-Hird but never 

touched him.  Mr. Shlah stepped away from the deceased and met up with his friend and they 

walked away.   

4) The eye witnesses 

15. Numerous witnesses testified about various things.  Their evidence was that the group 

around the deceased was very large and at times several males were beating on him.  Some of 

these witnesses knew Assmar Shlah and testified he was there but he did nothing to the deceased.  

Two witnesses who also knew Assmar Shlah, testified he assaulted the deceased.  Some 

witnesses who did not know Assmar Shlah identified him as being involved in an assault on the 

deceased. 

16. The credibility of the witnesses who inculpated Assmar Shlah was strongly challenged at 

the trial.  For some of those witnesses their means of identifying Mr. Shlah was also called into 

question. 

17. A detailed summary of the eye witnesses is attached to this factum as Appendix A.3 

5) Stab wounds were the cause of death, not blunt force trauma 

18. The forensic pathologist testified the cause of death was blood loss from the four stab 

wounds he had suffered.4  Although the deceased suffered significant blunt force trauma, the 

                                                 
3 Appendix A – Summary of Key Witness Testimony [Factum Tab A]. 
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pathologist never linked that trauma to the cause of death.  This evidence was not challenged by 

either side. 

19. The pathologist identified 11 injuries to the deceased’s head area.  These ranged from 

abrasions to loss of teeth.  The doctor generalized that blunt force trauma to the head could result 

in several risks such as skull fractures, concussion and brain bruising but none of those were ever 

identified as having occurred to the deceased.5  There were four stab wounds to the deceased’s 

trunk, two of which were lethal because they damaged vital organs.6  Abrasions and bruising was 

also apparent on the deceased’s trunk.7  No questions were asked of the doctor in cross-

examination and no contrary evidence was led by either side. 

6) Trial 

20. Mr. Cabrera and Mr. Shlah were tried together. A jury convicted Mr. Cabrera and Mr. 

Shlah of second degree murder in the death of Strasser‑Hird. In order to come to that result, a 

jury would have to have found that Mr. Shlah participated as a principal or joint principal in the 

assault on Mr. Strasser-Hird 

PART II – QUESTIONS IN ISSUE 

21. There are two questions in issue: 

a. whether the jury’s finding of guilt for Assmar Shlah is unreasonable; and 

b. if there was some evidence from which a properly instructed jury, acting 

judicially, could find that he had committed some form of unlawful act or acts, 

whether the trial judge misdirected the jury on the law of co-principal liability 

and, in particular, with respect to the law on group assaults. 

                                                                                                                                                             
4 A.R. Vol. VI p. 70/35-71/9. 
5 A.R. Vol. VI p. 73/13-74/7. 
6 A.R. Vol. VI p. 74/15-76/26. 
7 A.R. Vol. VI p. 75/36-77/1. 
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PART III – STATEMENT OF ARGUMENT  

A. Unreasonable verdict 

1) The legal test 

22. Section 686(1)(a)(i) of the Criminal Code (“C.C.”) is a statutory protection against the 

greatest sin for criminal trials: a wrongful conviction.  The seriousness of a wrongful conviction 

is taken to the maximum for murder because the sentence is life imprisonment.  For Assmar 

Shlah, a university student of 20 years of age (at the time of the offence) life imprisonment 

represents virtually the most extreme of consequences. 

23. What stands between Assmar Shlah and a life sentence is the protection afforded by 

s.686(1)(a)(i) C.C.  The test for unreasonable verdict is well known: “whether the verdict is one 

that a properly instructed jury acting judicially could reasonably have rendered.”8 

24. This Honourable Court in R. v. H.(W.) made the following points that govern an appeal 

based on unreasonable verdict and credibility assessment: 

a. the reviewing court must give due weight to the advantages of the jury as the trier 

of fact who was present throughout the trial and saw and heard the evidence as it 

unfolded;9 

b. the reviewing court must not act as a "13th juror" or simply give effect to vague 

unease or lurking doubt based on its own review of the written record or find that 

a verdict is unreasonable simply because the reviewing court has a reasonable 

doubt based on its review of the record;10 

c. the review cannot be limited to assessing the sufficiency of the evidence. A 

positive answer to the question of whether there is some evidence which, if 

                                                 
8 R. v. Yebes [1987] 2 S.C.R. 168, at 185. 
9 R. v. H.(W.) 2013 SCC 22, at [27], [2013] 2 S.C.R. 180.  
10 Ibid. 
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believed, supports the conviction does not exhaust the role of the reviewing 

court;11 

d. the reviewing court is required to review, analyse and, within the limits of 

appellate disadvantage, weigh the evidence and consider through the lens of 

judicial experience, whether judicial fact-finding precludes the conclusion 

reached by the jury; and 

e. in deciding whether the verdict is one which a properly instructed jury acting 

judicially could reasonably have rendered, the reviewing court must ask not only 

whether there is evidence in the record to support the verdict, but also whether the 

jury's conclusion conflicts with the bulk of judicial experience.12 [Emphasis 

added.] 

25. Later in R. v. H.(W.) the Court provides what it considers an apt summary of the 

unreasonable verdict ground as it applies to credibility cases: 

34      Perhaps the most useful articulations of the test for present purposes are those 
found in Biniaris and Burke. In the former case, Arbour J. put it this way: "... the 
unreasonableness ... of the verdict would be apparent to the legally trained reviewer 
when, in all the circumstances of a given case, judicial fact-finding precludes the 
conclusion reached by the jury": para. 39 (emphasis added). In the latter, Sopinka J. 
concluded that a verdict based on credibility assessment is unreasonable if "the trial 
court's assessments of credibility cannot be supported on any reasonable view of the 
evidence": para. 7 (emphasis added). While appellate review for unreasonableness of 
guilty verdicts is a powerful safeguard against wrongful convictions, it is also one that 
must be exercised with great deference to the fact-finding role of the jury. Trial by jury 
must not become trial by appellate court on the written record.13 [Emphasis added.] 

26. The Court in R. v. H.(W.) provided some examples of circumstances where “accumulated 

judicial experience may suggest a jury’s verdict is unreasonable”: 

                                                 
11 Ibid., at [28]. 
12 Ibid. 
13 R. v. H.(W.) supra., at [34]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667318&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996436469&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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a. cases where a special caution about a certain witness or type of evidence is 

reflective of accumulated judicial experience, e.g. jailhouse informants, 

accomplices or eye witness identification evidence; and  

b. cases where a special caution is not required but which accumulated judicial 

experience recognizes they contribute to unreasonable verdicts, e.g. bizarre 

allegations of a sexual nature and risk of prejudice in relation to psychiatric 

defences.14 

2) Review of the eye witness testimony 

27. Since the unreasonable verdict ground requires the appellate court to critically examine 

the evidence, a review of the critical evidence is necessary. 

28. The summary of key witness testimony, Appendix A, details the witnesses and who said 

what and when.  That summary makes the following points clear:  

a. there were four witnesses who personally knew Assmar Shlah and who were also 

in the alley near when the incident took place.  These witnesses testified Mr. 

Shlah was not involved in the attack on the deceased. 

b. there were five witnesses who identified Assmar Shlah (or someone of similar 

description) as being involved in an assault on the deceased.  Two knew Mr. 

Shlah and three were strangers to him.  With all five there were grave issues with 

their credibility and reliability to the point where a review through the lens of 

judicial experience would render their testimony worthless and certainly nothing 

upon which a guilty verdict could be supported. 

29. The credibility and reliability problems with the five witnesses who gave inculpatory 

testimony is detailed hereafter: 

                                                 
14 R. v. H.(W.) supra., at [29]. 
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William Sprague (stranger to Assmar Shlah) 

a. Lack of sobriety.  He had been consuming alcohol, 5 drinks of gin. 

b. Conditions not conducive to trustworthy recognition of details.  The lighting 

conditions in the alley were poor.  He described the lighting as, “about as close to 

pitch black as you can get” making it difficult to make out defining features of 

anyone. 

c. No identification.  He did not identify Assmar Shlah from either the dock or from 

a photo lineup he had been shown by the police.  In fact, he said the man with the 

bloody nose was not in the lineup (Assmar Shlah’s photo was one of those shown 

to him). 

d. Contradictory evidence on important aspect of testimony.  He gave 

contradictory evidence about the men involved in the incident.  In his statement 

given right after the police showed up that night, Mr. Sprague said the three he 

saw were “Asians”.  On the stand at trial, Mr. Sprague said the three men were 

Middle Eastern, Filipino and a red-headed Caucasian.  He indicated that it was the 

Middle Eastern male that had a nose bleed. 

e. Not shown a photograph of a person who looks similar to Assmar Shlah and 

who admitted assaulting the deceased.  He only saw one person in the alley 

with a bloody nose.  However, another witness, Joao Furtado, also had a bloody 

nose from the fight at the front and Furtado admitted to kicking the deceased 

when the deceased was down.  Mr. Sprague was never shown a photo lineup of 

Mr. Furtado. 

f. Exaggerating or overstating.  In chief, he testified that two of the three men 

were punching, kicking and stomping the man on the ground.  But in cross-

examination, he admitted that his back was to the man on the ground and he could 

not tell if any blows landed. 
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Steven Arnold (stranger to Assmar Shlah) 

a. Misidentification.  He said there were two aggressors.  The second was less 

aggressive.  Mr. Arnold said the second aggressor was Middle Eastern who had a 

little blood on his face. This man was 5’7” and thinner.  Mr. Arnold said the 

second aggressor who was face to face with him, was either the same height or 

shorter than himself.  Mr. Arnold stood 5’9”.  Mr. Shlah was asked to stand 

before Mr. Arnold who agreed Mr. Shlah was taller than the man he saw.  (Later 

in his testimony Mr. Shlah said he was 6’0” tall.)  Joao Furtado, who also had a 

nose bleed and who admitted kicking the deceased, was shorter and heavier than 

Mr. Shlah.  It was contended that Mr. Furtado looked like Mr. Shlah. 

b. Contradictory evidence on important aspect of testimony.  Mr. Arnold gave a 

statement to the police within an hour and while the events were “freshest” in his 

memory.  In that statement, he described the men involved as Asian.  There was 

no mention of anyone being Spanish, Middle Eastern or Arab and no mention of a 

second aggressor.  Later that same day Mr. Arnold gave another statement, this 

one was approximately 100 pages long.  In this second statement, there was no 

mention of a second aggressor and certainly not one who was “Arab”.  The first 

time the word “Arab” was used to describe the second man was on the stand in 

examination-in-chief.  Curiously, it was about three weeks after the event that Mr. 

Arnold was shown a photo lineup of Mr. Shlah and it was then he first spoke of a 

second aggressor. 

c. Contradictory evidence on important aspect of testimony.  About three weeks 

after the incident, Mr. Arnold was shown a photo lineup of Assmar Shlah.  He 

identified Mr. Shlah as the person who was “punched in the face by Lukas.”  In 

cross-examination Mr. Arnold conceded he was not in the front of the club when 

Mr. Shlah was punched but he believed that had occurred because Mr. Shlah had 

blood on his face.  However, in his statement given the day of the incident Mr. 

Arnold told the police that he did not notice blood on anyone.  Mr. Arnold also 

did not make mention of anything during the photo lineup about blood.  (Mr. 

Shlah’s photo did not show any blood on his face.) 
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d. Tainted identification.    Mr. Arnold was asked by the police on November 27, 

2014 to view some photo lineups.  Before looking at them he mentioned to the 

police that he had seen photographs on Facebook of the alleged assailants.  On 

December 11 when looking at the lineup with Mr. Shlah in it, he incorrectly told 

the officer that he had not seen any photographs of anyone involved.  No inquiry 

was made by the police about what Facebook photographs had been viewed prior 

to the lineup being conducted. 

e. No evidence of an assault. Mr. Arnold testified he never saw if the second 

aggressor hit the deceased. 

Joao Furtado (acquaintance of Assmar Shlah) 

a. Lack of sobriety.  Mr. Furtado testified that prior to the incident he had 

consumed more than 25 ounces of rum.  He agreed he was “stinking drunk” and 

basically out of his mind so that there was not much of his evidence that could be 

relied on.   

b. Recantation.  Mr. Furtado testified in chief that he saw Assmar Shlah kick and 

punch the deceased 10–20 times.  In cross-examination, he agreed that he was not 

sure if Mr. Shlah did anything to anybody in the alley.  He further agreed that 

when he testified Mr. Shlah punched and kicked the deceased 10-20 times that 

was not a truthful statement. 

c. Admitted liar.  Mr. Furtado testified in cross-examination that he was not above 

lying to get himself out of trouble.  When he was questioned by the police 

whether he had assaulted the deceased, Mr. Furtado agreed he “lied through his 

teeth” when denying he was involved. 
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d. Judge’s assessment of credibility.  Mr. Furtado was such a bad witness the trial 

judge purposely left him out of the witnesses whose evidence he was going to 

review with the jury.15 

e. Questionable testimony.  Mr. Furtado was also involved in the fight at the front 

of the club and received a bloody nose from being struck.  In the alley, Mr. 

Furtado claimed he only kicked the deceased once in the back when the deceased 

was lying on the ground.  However, he also acknowledged he had blood on his 

clothing and had sent a text to friends the next day saying he had blood all over 

his shirt, shoes and pants.   

Tyler Schaber (acquaintance of Assmar Shlah) 

a. Vacillating when testifying.  In chief Mr. Schaber testified Assmar Shlah went in 

for one punch while the deceased was lying on the ground.  Later in chief he 

testified he thought Mr. Shlah was in the fight punching and kicking.  In cross-

examination Mr. Schaber stated “I believe I saw him.”  When confronted with the 

suggestion that he was not sure if he saw Mr. Shlah involved in the fight Mr. 

Schaber said, “Just too long ago” and “So I don’t recall.”  It was then suggested to 

Mr. Schaber that Mr. Shlah could just have been in the crowd or it could have 

been someone Mr. Schaber thought was Assmar Shlah and Mr. Schaber answered, 

“Could have been yeah.”  In re-examination Mr. Schaber was again asked about 

Mr. Shlah’s participation and he answered, “Yeah.  I don’t really remember, but I 

guess so, yes.”  The prosecutor apparently not hearing the answer then said “I’m 

sorry.” to which Mr. Schaber answered, “He did participate.” 

b. Lack of sobriety.  Mr. Schaber admitted to consuming as much as 10 ounces of 

vodka between 11:00 pm and 2:00 am. 

                                                 
15 Transcript from judge – counsel pre-charge discussion. A.R. Vol VI. 2706/10-35. 
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Ty Paike (stranger to Assmar Shlah) 

a. No identification.  Mr. Paike said he was with the deceased when they went out 

the back of the bar.  He saw the attack on the deceased and remembered an 

African American and an Asian who administered the beating.  He made no in-

court identification of Assmar Shlah.  Mr. Paike did, however, identify a picture 

of Mr. Shlah from a photo lineup but he was not sure the person whose picture he 

identified did anything.  

3) The presence and absence of physical evidence  

30. The deceased’s blood was found on Assmar Shlah’s shoes in two places: front instep side 

of sole from the right shoe and instep side of left shoe near lace openings.16  There was a larger 

area of staining on the right shoe and a swab was taken from the exterior sole.17  The blood stain 

on the left shoe was a small, 1 millimeter by 2 millimeters.18  Mr. Shlah’s own blood was also on 

the outstep side of his right shoe.19  

31. The deceased’s blood was not found on any piece of clothing worn by Assmar Shlah.  In 

particular, Mr. Shlah’s pants were seized and no blood spatter was identified on the legs.  Nor 

was any of the deceased’s blood found on the toes of Mr. Shlah’s shoes.  This supports Mr. 

Shlah’s testimony that he did not kick the deceased.  

32. Mr. Shlah was arrested in the alley as he was walking away.  He was taken into custody 

and held.  While detained Mr. Shlah’s hands were examined and photographed by a police 

officer.  There was no sign of injury or red marks and no blood staining. This supports Mr. 

Shlah’s testimony that he did not punch the deceased.  The only injury was an abrasion to the 

palm of one hand which corroborated Mr. Shlah’s claim he fell forward as he ran to the alley. 

                                                 
16 A.R. Vol. V p. 320/3-10. 
17 A.R. Vol. V p. 349/31-35. 
18 A.R. Vol. V p. 349/37-350/2. 
19 A.R. Vol. V p. 320/6-7, 321/28-34. 
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4) Assmar Shlah’s testimony in chief 

33. It was uncontroverted that Mr. Shlah had spent an uneventful evening in the Vinyl 

nightclub with friends. Upon leaving there was something of an issue over the return of Mr. 

Shlah’s coat but that was settled and he left but not before words were exchanged between he 

and staff members.  Once outside the battle of words continued for a bit. 

34. The deceased was outside the Vinyl when Assmar Shlah was exchanging words arguing 

with the staff.  According to Mr. Shlah someone from the group the deceased was with made a 

derogatory remark which Mr. Shlah believed was directed at him.  Mr. Shlah walked toward that 

group saying that he was not even speaking with them.  There were pushes and a fight occurred 

between Mr. Shlah and the deceased.  Video from the Vinyl captured the fracas which involved 

several people and nightclub staff who eventually broke up the fight and removed the deceased 

to inside the club. 

35. Very early in the altercation Assmar Shlah was hit once on the nose and once on the left 

ear.  He testified to being somewhat dazed and being off to the side and out of the fight.  Mr. 

Shlah was bleeding heavily from his nose.  A short time after the deceased was taken into the 

club, Gabe Meza came to Mr. Shlah and said he would drive him home.  They had come together 

earlier.  The two began to walk down the street.  Someone ahead of them who was at the corner 

(10 avenue and 1 street SW) yelled “over here.”  Gabe Meza began to run to and around the 

corner and Mr. Shlah followed.20 

36. As he neared the alley Mr. Shlah fell landing on his hands and knees.  When he picked 

himself up he saw to his right a large group pushing and yelling in the alley.21  Mr. Shlah 

approached the group and saw a person on the ground who looked beat up.  Mr. Shlah did not 

recognize him despite being right up close.  Mr. Shlah testified he did nothing to the man, i.e. did 

not assault him in any way but moved away.22 

                                                 
20 A.R. Vol. VI p. 175/33-176/4. 
21 A.R. Vol. VI p. 176/3-41. 
22 A.R. Vol. VI p. 177/5-11; 185/2-14; 186/2-13. 
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37. As Mr. Shlah turned away from the deceased and moved into the alley he met up with 

Gabe Meza again.  The two made their way down the alley where Mr. Shlah was ultimately 

arrested by a police officer.23  Mr. Shlah was taken to a police station where he was 

photographed.  Mr. Shlah confirmed what was in the photographs of his hands, that there were 

no marks or blood stains except on his palms where he fell when running to the alley.24  Mr. 

Shlah’s clothing was seized by the police while he was in custody.   

38. Mr. Shlah was released by the police but re-arrested about three weeks later.  Upon this 

second arrest he was placed in a cell area where an undercover officer was posing as an accused 

person.  The officer engaged Assmar Shlah in conversation and there was a point when the 

possibility of the event being captured on video by street cameras was brought up by the officer.  

Mr. Shlah stated to the undercover officer that, “he wanted them to look at the video because 

then they would see that he wasn’t even near the guy they said that this happened to.”  Mr. Shlah 

later said to the undercover officer that “he was stressed about everything even though he knew 

they didn’t have video evidence.”25  Mr. Shlah was never asked how he knew there was no video 

of the incident. 

39. Mr. Shlah testified that on November 23, 2013 he saw Nathan Gervais in the Vinyl, said 

“hi” and never saw him again.  Mr. Shlah said the two of them were acquaintances having only 

met about a month and a half earlier.26  Mr. Shlah knew Joch Pouk for many years but they did 

not hang out together having different social circles.27  Franz Cabrera was a friend of Mr. Shlah’s 

who part of a larger group that would hang out together.28  Mr. Shlah also said he was a friend / 

acquaintance of Jordan Liao who he knew for only a short time.29 

                                                 
23 A.R. Vol. VI p. 186/27-34. 
24 A.R. Vol. VI p. 187/11-188/1. 
25 A.R. Vol. VI p. 196/29-200/32. 
26 A.R. Vol. VI p. 170/39-171/34. 
27 A.R. Vol. VI p. 171/36-172/5. 
28 A.R. Vol. VI p. 172/7-18. 
29 A.R. Vol. VI p. 172/25-31. 
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40. Mr. Shlah denied any involvement in the assault and testified he did not engage or 

converse with any of his friends before the assault on the deceased began.30 

5) Assmar Shlah’s cross-examination 

41. The prosecutor cross-examined Assmar Shlah for a period that amounted to just 19 pages 

of transcript.  It is respectfully submitted that no headway was gained at all.  In fact, Mr. Shlah 

was mostly cross-examined about statements he made to the police during his two interrogations 

and very little about his testimony in chief.  

42. The following is a synopsis of the areas of cross-examination: 

a. Mr. Shlah knew the deceased had been stabbed and therefore his surprise at being 

charged with murder was feigned.  Mr. Shlah’s answer was that on the night of 

the incident he did not know it was the deceased who was injured because he 

could not identify the person on the ground.  He learned from the police upon 

being taken into custody that there had been a stabbing.31  

b. Mr. Shlah was a high level soccer player and there are different ways to kick a 

soccer ball and different parts of the foot that can be used to move the ball.32 

c. Mr. Shlah failed to identify Gabe Meza as the person he travelled to the Vinyl 

with and failed to identify Mr. Meza as the “buddy” he was with at the front of 

Vinyl.  Mr. Shlah agreed with that but added he did later identify Mr. Meza as the 

driver and as the person he was with at the front and later in the alley.33 

d. At the beginning of his November 23, 2013 interrogation, Mr. Shlah told police 

he had no memory of what happened.  Mr. Shlah’s answer was that he was 

piecing things together and during the course of the 400 plus pages of transcript of 

                                                 
30 A.R. Vol. VI p. 200/34-201/22. 
31 A.R. Vol. VI p. 209/2-210/28. 
32 A.R. Vol. VI p. 211/1-212/19. 
33 A.R. Vol. VI p. 213/19-214/17. 
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that interrogation he told the police many things he did remember and some 

things he did not remember. 34 

e. When Mr. Shlah answered the police question “where do you guys park?” and he 

replied, “Ah, I don’t know.  It was a parkade” meant Mr. Shlah was with Mr. 

Meza when the car was parked contrary to what Mr. Shlah said in chief.  Mr. 

Shlah answered that he and others in the car were dropped off but was told by Mr. 

Meza where the car was parked.  Mr. Shlah pointed out to the prosecutor that the 

video which showed him entering the Vinyl he was with the group of friends but 

Mr. Meza was not one of those people.  That was because Mr. Meza was 

parking.35 

f. The prosecutor asked Mr. Shlah why he said to the police at a certain page of the 

interrogation transcript that he did not remember being in the alley.  Mr. Shlah 

answered that he did give that answer right then and there but before that he did 

say he was in the alley and after that he told the police he was in the alley.   Mr. 

Shlah further answered that he was not lying to the police and was not lying to the 

jury.36 

g. Mr. Shlah was shown part of the transcript from the November 23 interrogation 

where he said he was going to his “buddy’s” car but didn’t know which buddy it 

was.  Mr. Shlah testified at that time he did not remember but did later and told 

the police it was “Gabe”.37  

43. In re-examination Mr. Shlah testified he had been in custody some 19 hours before being 

questioned on November 23, 2013.  For the vast majority of that time he was housed in a small 

room that had no windows and only a desk and chairs.  Mr. Shlah had to lay on the floor to get 

some sleep.  His clothes had been taken from him and he was wearing a paper jumpsuit.38 

                                                 
34 A.R. Vol. VI p. 214/27-215/3. 
35 A.R. Vol. VI p. 217/34-219/5. 
36 A.R. Vol. VI p. 220/22-221/9. 
37 A.R. Vol. VI p. 223/17-225/28. 
38 A.R. Vol. VI p. 227/2-228/40. 
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44. Mr. Shlah testified that the transcript for one of his interviews was 434 pages long and 

the other 258 pages.39 

6) Reasons the guilty finding for Assmar Shlah is unreasonable 

45. In the case at bar, there are several areas where viewing the prosecution evidence and 

testimony through the lens of accumulated judicial experience “precludes” the conclusion 

reached by the jury.  No reasonable view of this evidence and testimony could support the 

verdict.   

46. Here are the categories of problems that existed with the prosecution case: 

a. Eye witness identification in conditions conducive to misidentification: (1) 

strangers, (2) darkened alley, (3) fleeting glance, (4) intoxicated witnesses, (5) 

dock identification after failing to identify from a lineup, (6) describing Assmar 

Shlah in a way totally inconsistent with his appearance, e.g.  describing him as  an 

“Asian” to the police or describing the assailant as being the same height as the 

witness but Mr. Shlah being significantly taller, (7) tainted photo lineup by 

witnesses seeing pictures of alleged assailants on social media prior to viewing 

the lineup. 

b. Inconsistencies: (1) inconsistencies between statements to police and testimony 

in court, (2) inconsistencies between testimony in chief and cross-examination, 

(3) inconsistencies between witnesses. 

c. Absence of physical evidence where there should be evidence: (1) none of the 

deceased’s blood or DNA on Mr. Shlah’s pants, jacket or shirt, (2) no red marks 

or injuries to the tops of Mr. Shlah’s hands or knuckles that should be there if he 

was punching the deceased, (3) no blood or DNA from the deceased on Mr. 

Shlah’s hands which should have been there if he was punching the deceased, and 

(4) no blood or DNA to the toes of either of Mr. Shlah’s toes or in an area a 

person is likely to kick from. 

                                                 
39 A.R. Vol. VI p. 229/15-22. 
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d. Causation: 

i. The cause of death was blood loss from stab wounds, period.  The 

pathologist did not consider the blunt force trauma sustained by the 

deceased to be a contributing cause of death.  Mr. Shlah was never 

identified as the stabber and the prosecution never argued he was the 

stabber.  The trial judge told the jury that it would be difficult for them to 

conclude the blunt force injuries were a significant contributing cause of 

death.40 

ii. The prosecution evidence at its best suggested Mr. Shlah came into the 

alley after the deceased was already down in a pool of blood.  No one 

testified the stabbing occurred when Mr. Shlah was present.  In other 

words, the deceased was already fatally stabbed when Mr. Shlah came into 

the alley and therefore Mr. Shlah could not have caused the death. 

47. Just as the Alberta Court of Appeal did in R. v. Mock41 where a jury’s guilty verdict for 

murder was held to be unreasonable in the face of solid medical evidence of not criminally 

responsible, the failure here of the jury to acquit Mr. Shlah based on the medical evidence should 

also be ruled unreasonable. 

7) The errors in the approach of the majority judgment in the Court below 

48. Chief Justice Fraser for the majority criticized Madam Justice Veldhuis’ review of the 

evidence.  The Chief Justice claimed Justice Veldhuis failed to consider of the totality of the 

evidence, examining it in a piecemeal fashion, and applying the reasonable doubt standard to the 

individual pieces of evidence.42  It is respectfully submitted Justice Veldhuis’s analysis was 

entirely within the parameters as set down by the Honourable Court and properly applied the 

standards of proof. 

                                                 
40 A.R. Vol. VI p. 315/24-31. 
41 R. v. Mock 2016 ABCA 293, at [62-63]. 
42 A.R. Vol. I p. 32-33 [83-89].  
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49. Respectfully, the error of law seems to have been Chief Justice Fraser’s when she began 

her analysis of s. 686(1)(a)(i) C.C. with the statement that: 

In the result, Biniaris did not unleash a new test of appellate substitution for jury verdicts. 
While the Court did note that "the lens of judicial experience" was "an additional 
protection against an unwarranted conviction", this metaphor was not intended to widen 
appellate review by reviving the idea of "lurking doubt" or "appellate doubt", something 
Biniaris itself rejected.13 Perhaps most important, to justify intervention, an appellate 
court must actually identify an error that makes the jury verdict unreasonable. 
Simply referring to generalizations about the "bulk of judicial experience" will not do: 
Biniaris, supra at para 41.43 [Emphasis added.] 

50. R. v. Binaiaris does not state that an “error” must be identified for the appellate court to 

intervene for unreasonable verdict.  Quite the contrary, Biniaris only spoke of a “concern(s)” on 

the part of the appellate court and assumed the jury charge contained no errors.  The paragraph 

from Biniaris cited in support by Chief Justice Fraser is as follows: 

It is not particularly significant to describe this judicial oversight as either objective or 
subjective. It is exercised by an appeal court and therefore it will invariably draw on a 
collection of judicial experiences. Because of its judicial character, and because it 
purports to identify features of a case that will give experienced jurists cause for 
concern, it is imperative that the reviewing court articulate as precisely as possible what 
features of the case suggest that the verdict reached by the jury was unreasonable, despite 
the fact that it was not tainted by any erroneous instructions as to the applicable law. In 
some cases, the articulation of the grounds upon which an appellate court concludes that 
a conviction was unreasonable may elucidate previously unidentified dangers in 
evidence and give rise to additional warnings to the jury in subsequent cases. Most of the 
time, it will simply point to a case that presented itself with several causes for concern, 
none of which, in isolation, might have required that the jury be warned in any particular 
way. There are many illustrations from the case law of verdicts having been found 
unreasonable essentially on the strength of accumulated judicial experience. Concerns 
about various aspects of the frailty of identification evidence have been a recurrent basis, 
by itself or together with other considerations, for overturning verdicts as unreasonable. 
See, e.g., Burke , supra ; Reitsma , supra ; R. v. Keeper (1993), 88 Man. R. (2d) 156 
(Man. C.A.) ; R. v. Malcolm (1993), 81 C.C.C. (3d) 196 (Ont. C.A.) ; R. v. Tat (1997), 
117 C.C.C. (3d) 481 (Ont. C.A.) ; R. v. D. (N.) (September 16, 1993), Doc. CA C9980, 
C11441, C12493 (Ont. C.A.) . Judicial experience has also been relied upon to question 
the reasonableness of verdicts in cases of sexual misconduct presenting troubling 
features such as allegations of sexual touching of a bizarre nature (see, e.g., Burke , 
supra ; R. v. V. (C.) (June 28, 1993), Doc. CA C12154 (Ont. C.A.) ; R. v. L. 
(J.H.H.P.) (1992), 75 C.C.C. (3d) 165 (Man. C.A.) ), or the possibility of collusion 
between witnesses (see, e.g., Burke , supra ). Finally, the experience of the courts has 

                                                 
43 A.R. Vol. I p. 18 [27]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667318&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667318&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Document/I88f54c28fdf0232ae0540010e03eefe2/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)#crsw_fn_D1868702f13_I88f54c28fdf0232ae0540010e03eefe2
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667318&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996436469&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993383970&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993384068&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997405660&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997405660&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993394139&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993394139&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996436469&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389876&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992367239&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996436469&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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occasionally been brought to bear, although not always explicitly, on the assessment of 
verdicts rejecting a defence with respect to which there may be unjustified skepticism or 
even prejudice because those relying on such justifications or excuses may be viewed as 
simply trying to avoid responsibility for their actions. See, e.g., R. c. Vaillancourt 
(1999), 136 C.C.C. (3d) 530 (Que. C.A.) ; Molodowic , supra .44 [Emphasis added.] 

51. It should be clear from the above paragraph that the appellate court need not find an 

“error” before it is allowed to intercede under s. 686(1)(a)(i) C.C.  Rather, it need only do as 

Veldhuis JA did and that was to identify areas of concern and apply judicial experience to 

analyse whether the verdict was reasonable all the while respecting that the jury had the 

advantage of seeing and hearing the evidence. 

52. Chief Justice Fraser acknowledged there were frailties in the eye witness identification 

and the DNA evidence concerning the blood on Mr. Shlah’s shoes.  However, the Chief Justice 

stated that when the eye witness evidence and DNA evidence was considered in conjunction with 

the video evidence, “…[T]his jury was entitled to conclude that the only reasonable inference 

from all the evidence was that Shlah participated in the attack on Strasser-Hird.”45 

53. Again, with respect to the Chief Justice, this is a remarkable statement since the video 

evidence only showed Mr. Shlah in a short and separate altercation with Mr. Strasser-Hird in the 

front of the nightclub and sometime later he and other moving to the end of the block.  How that 

could ever justify a finding of guilty for murder is unknown.   

54. Further, the reasons of Chief Justice Fraser downplay the importance cross-examination 

of the prosecution witnesses played in the case at bar: 

The appeal record reveals that Crown witnesses, in particular Shlah's 
friends/acquaintances, resiled in cross-examination, to differing degrees, from evidence 
given in chief. Judicial experience understands that well-prepared, commanding counsel 
may well secure significant concessions from Crown witnesses under forceful cross-
examination. But that does not erase other parts of the testimony from the record or from 
the jury's consideration. Further, judicial experience includes knowledge that Crown 
witnesses friendly to an accused may well seek on cross-examination to soften the blow 
of their evidence in examination-in-chief. Or perhaps even go so far as to profess not to 
be sure of anything. Judges understand these wobbles in the evidence of an accused's 

                                                 
44 R. v. Biniaris [2000] 1 S.C.R. 381, 2000 SCC 15, at [41]. 
45 A.R. Vol. I p. 42 [124]. 
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friends/acquaintances. Judges are not the only ones alive to this reality; jurors are too. 
Indeed, judges typically instruct jurors, as happened here, that, in assessing a witness's 
testimony, they are to consider whether the witness had "any reason to give evidence that 
is more favourable to one side than to the other": AR 2750/15-16. Moreover, equally 
important, jurors are also expressly instructed that they may accept all, or some, or none 
of a witness's testimony. In the end, it was the right of this jury to decide what evidence 
on identification they chose to accept or reject from each witness.46 

55. From the review of the evidence already set out and particularly the concessions and 

adverse evidence that was elicited during cross-examination of the witnesses who must have 

been central in Mr. Shlah’s finding of guilt, it is difficult to understand how or why the Chief 

Justice came to her conclusion that the jury’s verdict was reasonable.   

56. The only way to justify her finding is if the Chief Justice deferred entirely to the jury and 

allowed them to ignore critical evidence.  For example, the Chief Justice attempted to argue that 

the jury would have been justified in accepting the evidence of Joao Furtado because they could 

believe all, some or none of what he said.47  Mr. Furtado was the witness who testified in cross-

examination that he consumed about 25 ounces of rum that night and was so drunk that not much 

of his evidence could be relied upon.  Despite testifying in chief that Mr. Shlah punched and 

kicked the deceased 10–20 times he recanted in cross-examination agreeing that he was not sure 

if Mr. Shlah did anything to anybody in the alley and what he said about Mr. Shlah punching and 

kicking was not a truthful statement.   

57. Mr. Furtado also admitted in cross-examination that he “lied through his teeth” to the 

police when he denied his own involvement in the assault on the deceased.  To suggest that a 

jury, acting judicially, could put any stock whatsoever in Mr. Furtado’s testimony stretches 

deference beyond its limits.   

8) Madam Justice Veldhuis employed the correct approach to the s.686 (1)(a)(i) C.C. 
analysis 

58. Madam Justice Veldhuis approached her analysis by taking the following steps: 

                                                 
46 A.R. Vol. I p. 43 [127].  
47 A.R. Vol. I p. 45 [138]. 
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a. Reviewing the eye witness testimony but not before cautioning herself about the 

dangers of eye witness identification.48  Justice Veldhuis was able to point to a 

number of inconsistencies and weaknesses in the testimony of the various 

witnesses such that the case against Assmar Shlah was not advanced by any of 

it.49 

b. Reviewing the evidence and testimony concerning the blood stain on Assmar 

Shlah’s right shoe.  Justice Veldhuis accurately pointed out the confusion with the 

DNA evidence and that the defence early on in the case through a police witness 

demonstrated that the location of the blood analysis on the right shoe was in an 

area where it would be difficult to kick from.50  Justice Veldhuis also pointed out 

the absence of blood on Mr. Shlah’s pants and other clothing where one would 

have expected to be some if there was kicking of the deceased who was already 

heavily bleeding.  As well, the absence of blood or marks on Assmar Shlah’s 

hands when he was taken into custody at the scene.51 

c. Considered the cumulative effect of the evidence.  Her conclusion about the 

totality of the evidence was that: 

…[T]here is no reliable evidence demonstrating Shlah committed an 
unlawful act upon Lukas that could serve as a basis for the jury's 
conclusion that he was guilty of murder. In other words, judicial fact-
finding precludes the conclusions reached by the jury and conflicts 
with the bulk of judicial experience. [Emphasis added.] 

59. The criticism of the majority that Justice Veldhuis took a piecemeal approach to the 

evidence and failed to consider the whole of the evidence is not born out in her reasons; quite the 

contrary.  Unlike the majority who had to rely on testimony of witnesses like Joao Furtado to 

make the case against Assmar Shlah,52 Justice Veldhuis correctly opined that after cross-

                                                 
48 A.R. Vol. I p. 84 [317]. 
49 A.R. Vol. I p. 89-90 [337-339]. 
50 A.R. Vol. I p. 91-93 [346-348]. 
51 A.R. Vol. I p. 96 [362]. 
52 A.R. Vol. I p. 58 [192]. 
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examination judicial, experience warned against reliance on his testimony and that of the other 

eye witnesses.53   

60. In the end, it is respectfully submitted Madam Justice Veldhuis was correct in her finding 

that the guilty finding against Assmar Shlah was unreasonable. 

B. Co-principal liability 

61. The determination of this ground of appeal necessarily requires a consideration of the 

facts.  The relevant facts for the purpose of co-principal liability in the case at bar are common 

between the two judgments: 

a. There was a gap in time between the first and second waves of assault(s) upon the 

deceased.  The majority says the gap in time was one minute.54  Regardless of the 

length, there was distinct and discreet gap in time separating the two waves of 

assaults. 

b. Assmar Shlah was only present during the second wave. 

c. The stabbing by Gervais took place as part of the first wave. 

d. The cause of death was blood loss from stab wounds.  The blunt trauma the 

deceased suffered was not a part of the cause of death according to the 

pathologist.55 

e. There was no evidence of discussion between Assmar Shlah and any other 

persons about an attack against the deceased after the altercation at the front of the 

nightclub was over. 

f. There was no evidence Assmar Shlah knew anything about what Nathan Gervais 

was doing or going to do after the altercation at the front of the nightclub ended. 

                                                 
53 A.R. Vol. I p. 89-90 [337-339]. 
54 A.R. Vol. I p. 36 [97]. 
55 A.R. Vol. VI p. 70/35-71/9.  
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62. Defence counsel for Mr. Shlah submitted to the jury in his closing address that there was 

no link between Assmar Shlah and the others who assaulted the deceased and no evidence Mr. 

Shlah did something along with the others.56  The prosecutor in his closing address made only a 

one sentence passing reference to co-principal liability and never said anything specific about 

any accused and co-principal liability.57  The charge to the jury on co-principal liability was also 

brief.58 

63. As between the two judgments in the case below, the judges rely on many of the same 

cases to support their positions.  Where Madam Justice Veldhuis parts company with the 

majority is over the definition of “group assault”, “common participation”, “acting in concert” 

and other descriptions of “co-principal”.  Justice Veldhuis is of the opinion that on the facts of 

the case, the jury should have been directed as to what constitutes a group assault to avoid 

wrongful convictions.59  The majority oppose this because they assert the point was never raised 

at trial or on appeal.60 

64. It is respectfully submitted Justice Veldhuis’ decision regarding co-principal liability was 

not a “new issue” as the term is used in R. v. Mian.61  In that case a new issue was defined as one 

which is “legally and factually distinct from the grounds of appeal raised by the parties … and 

cannot reasonably be said to stem from the issues as framed by the parties.”62  In the case at bar 

Mr. Shlah’s second ground of appeal at the Court of Appeal was, “The trial judge erred by 

failing to provide the jury with proper instructions concerning s. 21 of the Criminal Code.”  In 

fairness, Mr. Shlah’s submission about co-principal liability was under the topic of unreasonable 

verdict and the submission regarding s.21 jury instructions did include co-principal liability.   

65. Certainly, co-principal liability was not a major point of anyone’s attention at the trial.  

This included the judge.  Nevertheless, it was a legal point that was put to the jury and the judge 

                                                 
56 A.R. Vol. VI at p. 257/17 – 258/12. 
57 A.R. Vol. VI at p. 263/22-23 
58 A.R. Vol. VI at p. 297/10-27. 
59 A.R. Vol I p. 76 [277]. 
60 A.R. Vol I p. 33 [88]. 
61 R. v. Mian [2014] 2 S.C.R. 689, 2014 SCC 54. 
62 Ibid., at [30]. 
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had a duty to explain the law accurately.  The absence of objection by counsel does not 

necessarily mean the judge’s instruction was correct.   

66. On the appeal, the issue of co-principal liability was addressed in Mr. Shlah’s factum 

albeit not in the way Madam Justice Veldhuis approached it.63  However, the factum at different 

points did address the aspects of timing and knowledge as did counsel’s closing address.64 

67. In the opinion of Madam Justice Veldhuis a common theme that runs through the various 

cases concerning group assaults is a; “substantive link among the assaults committed by the 

numerous accused and the death of the victim when looking at the timing of events and the 

participant’s knowledge.”65 [Emphasis added.]  Justice Veldhuis then wrote: 

279      Timing is a necessary element of a group assault as there must be a temporal 
connection between the actions of two or more people to conclude that they are 
acting together. The temporal connection is obvious from many of the cases as the 
members of the group are usually present throughout the assault or are present at the 
outset and then leave at some point while the assault is underway. 
 
280      Knowledge is an essential component of the other party offences, such as aiding 
and abetting: Briscoe at paras 16-17. It follows that an accused who has not committed 
the entire actus rea must know about the unlawful actions of the other co-principals 
to warrant a conviction as co-principal to murder. Knowledge is rarely an issue in the 
group assault cases as the parties are typically assaulting the victim at the same time and 
would necessarily see or hear what the others were doing, although knowledge was a 
critical element supporting the convictions of the parties in Magoon as the numerous 
assaults occurred over a period of time.66 [Emphasis added.] 

68. In the case at bar the evidence established that Assmar Shlah did not come upon the 

deceased until after the deceased had been stabbed.  The deceased was already down on the 

ground and the first wave of assaults were over.  There was no evidence adduced that Mr. Shlah 

knew what anyone else was planning on doing to the deceased or what had been done prior to his 

arrival in the alley.  Even if it was reasonable to find that Assmar Shlah assaulted the deceased, 

in order to find him guilty of murder the jury would need to have been properly instructed on co-

principal liability in a manner as suggested by Madam Justice Veldhuis. 

                                                 
63 Excerpt from Assmar Shlah’s factum to the ABCA [Factum Tab B] 
64 A.R. Vol. VI p. 257/28-41. 
65 A.R. Vol I p. 77 [278]. 
66 A.R. Vol. I p. 77 [279-280]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021705283&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2040569739&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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C. Summary 

69. Murder is one of only a handful of Criminal Code offences that must be tried by a Court 

composed of a judge and jury in the absence of Crown consent. This means that the most serious 

of criminal allegations will often be left in the hands of 12 citizens with no legal training or 

experience. Next to nothing is known of the jurors’ background and given the confidential nature 

of their deliberations, nothing is known as to how they have arrived at the end-result. 

70. Section 686(1)(a)(i) C.C. provides for appellate review to guard against the possibility of 

a wrongful conviction. Meaningful judicial review of a jury’s verdict is of paramount importance 

given the jeopardy faced by the accused and the absence of reasons provided by the trier of fact. 

Given the stakes, appellate courts are permitted to weigh the evidence and consider, through the 

lens of judicial experience, whether judicial fact-finding precludes the conclusion reached by the 

jury. Said judicial review affords deference to the trier of fact but also strives to avoid unjust 

results. Unjust results like that reached by the jury with respect to the prosecution of Assmar 

Shlah. 

71. Madam Justice Veldhuis examined the evidence thoroughly and carefully affording due 

deference to the jury.  Her learned conclusion is that the conviction against Assmar Shlah is one 

that a reasonable jury acting judicially could not have reached.  Justice Veldhuis’ analysis 

demonstrates an experienced jurist’s perspective.  In contrast, the majority decision pays only lip 

service to the duties imposed upon an appellate court under s. 686(1)(a)(i) C.C.  The majority’s 

decision must be reversed in order for there to be a fair and just result for Assmar Shlah.  

PART IV – COSTS 

72. No submission is made regarding costs. 

PART V – ORDER SOUGHT 

73. That the dissenting decision of Madam Justice Veldhuis be affirmed and Assmar Shlah 

be acquitted on the basis that his conviction was unreasonable.   
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74. Alternatively, that the dissenting decision of Madam Justice Veldhuis be affirmed and a

new trial be ordered for Assmar Shlah on the basis that the jury instruction concerning co-

principal liability was inadequate.

PART VI _ CASE SENSITIVITY

75. The Appellant confirms that there is no sealing or confidentiality order, publication ban,

classification of information in the file as confidential under legislation, or restriction on public

access to information in the file that could impact the Coutt's reasons in this appeal."

ALL OF WHICH IS RESPECTFULLY, this 9th day of August,2019

rul,j, ht ?\L** &r
Balfour Q.H. Der, Q.C.'/& James O. Wyman
Counsel for the Appellant
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APPENDIX A – SUMMARY OF KEY WITNESS TESTIMONY 

1. The following is a summary with references to the witness’s testimony from the trial. The 

facts of the case are important to supporting the merit of the unreasonable verdict ground of 

appeal. 

A. Witnesses who provided evidence that Assmar Shlah took no part in the attack on 
the deceased in the back alley. 

2. [There was an argument and a fight among Mr. Shlah, the deceased and several others 

out front of the Vinyl.  Other than the fact that Mr. Shlah, the deceased and Joao Furtado 

received injuries that bled, there was nothing else that was relevant to what occurred in the alley 

some minutes later.  It was in the alley that the deceased was killed.  Testimony that related to 

the incident at the front is therefore not detailed below.]  

1) Gabriel Meza [A.R. Vol. III, Tab 26] 

3. From examination-in-chief: 

a. Gabriel Meza (GM) was friends with Assmar Shlah and drove Mr. Shlah to the 

Vinyl nightclub on the night of the incident. (A.R. Vol. III p.162/20-27) 

b. GM consumed 1 -2 drinks before leaving for the Vinyl and 3-4 at Vinyl.  On a 

scale of 0-10 he put his sobriety at 6-7 at the end of the evening. (A.R. Vol III p. 

162/8-10; 163/8-26) 

c. GM and Mr. Shlah were walking east on 10 Ave SW from the front of the Vinyl.  

They turned south onto 1St.  GM heard something like, “back here” being said by 

someone.  (A.R. Vol. III p. 169/35-170/25) 

d. GM ran into the alley (south of 10 Ave and west of 1 St).  In the alley he saw 

fighting and the deceased on the ground by a dumpster. (A.R. Vol. III p. 172/26-

32) 

e. GM got within 5-10 feet from the deceased. (A.R. Vol. III p. 173/4-5) 

30



 2 

f. GM saw a tall black man kicking the deceased in the torso. (A.R. Vol. III p. 

173/22-174/18) 

g. At the time there were 10-15 around the deceased. (A.R. Vol. III p. 174/20-34) 

h. He walked west bound away from where the deceased was with Mr. Shlah who 

was arrested by the police further along the alley. (A.R. Vol. III p. 177/1-10) 

4. From cross-examination: 

a. Mr. Shlah fell near the mouth of the alley as he and GM were running southbound 

on 1 ST.  GM went into the alley leaving Mr. Shlah on the ground somewhere 

behind him. (A.R. Vol. III 199/40-200/20) 

b. GM got himself up close to the deceased where he could see what was going 

on and who was involved.  From that vantage point he saw that Mr. Shlah 

was never involved in the fight and Mr. Shlah never struck, kicked or made a 

stabbing motion towards the deceased. (A.R. Vol. III p. 200/25-201/12) 

c. Mr. Shlah was in the crowd somewhat behind GM.  GM saw Mr. Shlah and went 

to him and said they should leave, which they did. (A.R. Vol. III p. 201/28-202/1) 

d. When stopped by the police officer as they walked west in the alley Mr. Shlah 

protested saying he was the one that got hit (referencing the incident at the front 

of the Vinyl when the deceased punched Mr. Shlah in the face). (A.R. Vol. III p. 

200/1-15) 

5. The prosecutor did not re-examine GM hence his credibility was never impeached by 

either side. 

2) Gino Aiello [A.R. Vol. IV, Tab 39] 

6. From examination-in-chief: 

a. Gino Aiello (GA) is friends with Assmar Shlah and went to the Vinyl with Mr. 

Shlah and others. (A.R. Vol. IV p. 251/26-252/7) 
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b. After the incident at the front of Vinyl he walked with GM and Mr. Shlah east on 

10 Ave. (A.R. Vol. IV p. 257/21-37) 

c. After they turned southbound on 1 ST GA heard someone say, “There he is.” 

(A.R. Vol. IV p. 259/25-32)  At that point a “bunch of people” ran towards the 

alley. (A.R. Vol. IV p. 259/34-39)  This group included GM, Nikko Marasigan 

and Mr. Shlah. (A.R. Vol. IV p. 259/41-260/15) 

d. Mr. Shlah fell as he ran towards the alley. (A.R. Vol. IV p. 260/17-19) 

e. GA first saw the deceased near the mouth of the alley as GA was walking down 

1St.  People began running after the deceased who had moved from east bound to 

west bound in the alley. (A.R. Vol. IV p. 260/17-261/1) 

f. After Mr. Shlah got up from falling he moved towards the alley. (A.R. Vol. IV p. 

262/12-17) 

g. In the alley GA saw a tall African male kicking the deceased in the head 2-3 

times. (A.R. Vol. IV p. 263/5-15) 

h. GA was holding the co-accused Franz Cabrera (FC) back from entering the fight 

and other than the kicks by the African male GA did not see much else happening. 

(A.R. Vol. IV p. 263/36-264/13) 

i. FC hit the deceased once in the chest. (A.R. Vol. IV p. 264/24-28) 

j. GA saw Mr. Shlah at the beginning going towards the alley then not again until 

GA was walking west bound in the alley away from the deceased and where the 

police arrested Mr. Shlah. (A.R. Vol. IV p. 265/1-23) 

k. It was hard to keep track of people in the alley. (A.R. Vol. IV p. 266/9-11) 

l. At the Vinyl GA put his sobriety at 1 on a scale of 0-10. (A.R. Vol. IV p. 271/8-

17) 

7. From cross-examination: 
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a. By the end of the night Mr. Shlah was quite intoxicated. (A.R. Vol. IV p. 304/26-

305/25) 

b. Mr. Shlah slipped and fell near the mouth of the alley. (A.R. Vol. IV p. 309/13-

31) 

c. Mr. Shlah was still on the ground when GA went into the alley. (A.R. Vol. IV p. 

309/33-38) 

d. There is a fight already going on when GA goes into the alley.  GA moved close 

to the deceased. (A.R. Vol. IV p. 310/22-31) 

e. Mr. Shlah was not part of the group who were doing things to the deceased. 

(A.R. Vol. IV p. 310/33-35) 

f. There were 20-25 people in the alley. (A.R. Vol. IV p. 311/3-8) 

g. Saw Mr. Shlah as he was walking with GM west bound in the alley where the 

police dealt with Mr. Shlah. (A.R. Vol. IV p. 311/10-27) 

8. The prosecutor did not re-examine GA hence his credibility was never impeached by 

either side. 

3) Nicholas Marasigan [A.R. Vol. III, Tab 27] 

9. From examination-in-chief: 

a. Nicholas Marasigan (NM) knew Assmar Shlah and was therefore able to 

recognize him and identify him. (A.R. Vol. III p. 207/6-15) 

b. NM drank before going to the Vinyl.  He was “buzzed” but not “drunk.” (A.R. 

Vol. III p. 208/17-19)  He continued to drink while at the nightclub to a total of 

15-20 drinks. (A.R. Vol. III p. 208/35-209/4)  

c. After the fight at the front of Vinyl ended NM and others walked east on 10 Ave.  

A group of people ran past him so he ran as well to see what was going on. (A.R. 

Vol. III p. 213/1-14)  NM eventually ran into the alley where he saw the co-
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accused Joch Pouk (JP) fighting with the deceased.  There were about 4 or 5 

people there then. (A.R. Vol. III p. 214/1-8) 

d. NM participated in the fight by kicking the deceased once or twice in the lower 

part of his body. (A.R. Vol. III p. 214/18-22) 

e. JP continued to hit and kick the deceased after the deceased went down to the 

ground.  Some of the kicks by JP were to the deceased’s head area. (A.R. Vol. III 

p. 214/24-37) 

f. NM saw Mr. Shlah fall as he ran towards the alley. (A.R. Vol. III p. 215/34-

216/3) 

g. NM saw Mr. Shlah in the alley but did not remember him being where the 

beating was. (A.R. Vol. III p. 216/23-26) 

10. There was no significant cross-examination of NM by Mr. Shlah’s counsel. 

11. The prosecutor did not re-examine GA hence his credibility was never impeached by 

either side. 

4) Lisa Varga [A.R. Vol. II, Tab 18] 

12. From examination-in-chief: 

a. Lisa Varga (LV) was part of the group of friends that included Assmar Shlah and 

who were at the Vinyl nightclub. 

b. LV consumed about 5 drinks before arriving at the Vinyl. (A.R. Vol. III p. 

287/39-288/5) 

c. LV was in the alley when the fight was going on.  From her vantage point of 10-

15 feet away LV described it as at least 10 people kicking and beating the 

deceased. (A.R. Vol. III p. 289/39-290/13) 

d. LV said she did not recognize anyone involved in the fight. (A.R. Vol. III p. 

290/15-19) 
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e. LV did not recognize anyone else in the alley. (A.R. Vol. III p. 291/28-32) 

13. From cross-examination: 

a. LV never saw Assmar Shlah in the alley when the fight was on. (A.R. Vol. III p. 

295/18-23) 

b. LV never saw Mr. Shlah fighting in the alley. (A.R. Vol. III p. 295/34-40) 

14. From re-examination: 

a. When LV said she did not see Mr. Shlah in the alley she “didn’t know” if he was 

in the alley. (A.R. Vol. III p. 296/30-32) 

B. Witnesses who provided evidence that Assmar Shlah took part in the  attack on the 
deceased in the back alley 

5) William Sprague [A.R. Vol. IV, Tab 37] 

15. From examination-in-chief: 

a. William Sprague (WS) was working as a dj at Bronco Smokehouse which is 

another bar near the Vinyl. (A.R. Vol. III p. 112/24-26) 

b. WS consumed 5 gin drinks. (A.R. Vol. IV p. 113/3-10) 

c. WS and some of his friends were walking northbound on 1 St when he saw a 

circle of 5-10 people in the alley near a dumpster. (A.R. Vol. IV p. 113/24-114/3) 

d. WS described a taller, light skinned middle eastern with a bloody nose and a 

Filipino with a round face and pierced ears punching, kicking and stomping a 

person who was on the ground. (A.R. Vol. IV p. 114/25-41) 

e. Neither of the two were speaking to each other. (A.R. Vol. IV p. 115/35-37) 

f. WS described a third person, a red haired Caucasian who was trying to get the 

other two attackers to move on. (A.R. Vol. IV p. 116/1-12)  This man referred to 

one of the attackers as “Franz”. (A.R. Vol. IV p. 116/23-30) 

35



 7 

g. The attackers left west bound down the alley. (A.R. Vol. IV p. 118/1-14) 

h. There was no dock identification of Mr. Shlah. 

16. From cross-examination: 

a. WS was intoxicated at the time he made his observations. (A.R. Vol. IV p. 

121/10-15) 

b. In the alley there were “a lot of people.”  Caucasians, Asians, blacks and browns. 

(A.R. Vol. IV p. 121/34-122/4) 

c. The alley was dark, “about as close to pitch black as you can get”, making it 

difficult to make out defining features of anyone. (A.R. Vol. IV p. 122/12-27) 

d. In his statement given to the police on the night of the incident WS described 

the three people he identified as three Asians. (A.R. Vol. IV p. 127/28-128/2) 

e. WS was shown a photo lineup where he was looking for the middle eastern 

man with the bloody nose.  Mr. Shlah’s photo was in that group but WS said 

the man with the bloody nose was not one of the photos. (A.R. Vol. IV p. 

129/37-131/8) 

f. WS was never shown a lineup containing Joao Furtado who is of Spanish 

decent, who participated in the attack on the deceased and who had a bloody 

nose from the fight at the front of Vinyl. 

g. WS positioned himself to be between the man with the bloody nose with his back 

to the man on the ground so WS could not tell if the blows connected. (A.R. Vol. 

IV p. 131/41-132/27) 

17. From re-examination: 

a. WS only saw one person in the alley with a bloody nose and no one in the photo 

lineup had a bloody nose. (A.R. Vol. IV p.134/40-41-135/1-8) 
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6) Steven Joey Arnold [A.R. Vol. V, Tab 48] 

18. From examination-in-chief: 

a. Steven Arnold (SA) did not consume any intoxicants that night. (A.R. Vol. V p. 

238/8-15) 

b. SA was with WS and others at Broncos. (A.R. Vol. IV p. 270/38-271/1) 

c. As SA’s group left Broncos they walked on 1 St to the alley where SA saw the 

deceased sitting on the ground with a woman near him.  The deceased was saying 

“I’m dying.” (A.R. Vol. V p. 240/32-241/10) 

d. As Sa and others were tending to the deceased 6-9 men came to area and attacked 

the deceased again.  The men were yelling at the deceased for punching someone 

in the face. (A.R. Vol. V p. 241/15-36) 

e. Two of the men were really aggressive.  (A.R. Vol. V p. 242/1-7) 

f. One of the men was saying words to the effect that the deceased was getting what 

he deserved for punching the man’s friend.  This man was the main aggressor. 

(A.R. Vol. V p. 242/13-35)   

g. The second male was Middle Eastern and had a little blood on his face.  This man 

was 5’7” and thinner.  SA did not see much of this man, “I didn’t really get to 

much look at him – get to look at him much other than that.” (A.R. Vol. V p. 

242/37-41) 

h. SA was not able to say whether the Middle Eastern man connected with any 

blows. (A.R. Vol. V p. 243/17-18) 

i. The Middle Eastern man had “just a little bit” of blood on his lip under his nose. 

(A.R. Vol. V p. 243/20-31) 

j. SA did not notice anything distinctive about the man’s clothing or shoes. (A.R. 

Vol. V p. 243/33-34) 
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k. SA identified Mr. Shlah in court. (A.R. Vol. V p. 258/36-40) 

19. From cross-examination: 

a. There was not a Caucasian in the group of men that came to the alley. (A.R. Vol. 

V p. 264/11-21) 

b. SA was aware of where the accuseds sit in the court and it was “almost too easy” 

to point them out. (A.R. Vol. V p. 265/40-266/20) 

c. SA gave a statement to the police within an hour and while the events were 

freshest in his memory. (1990/27-38)  In that statement he described the 

people involved as Asian  SA did not describe the men as Spanish, Middle 

Eastern or Arab. (A.R. Vol. V p. 276/30-277/8) 

d. Later the same day SA gave another statement to the police.  That second 

statement was about 100 pages of transcript.  SA made no mention of the 

second aggressor being Arab.  The first time the descriptor “Arab” came up 

was in court during his examination-in-chief. (A.R. Vol. V p. 277/16-278/2)  

In fact, in the whole of this statement SA never mentioned the second 

aggressor. (A.R. Vol. V p. 285/24-286/13) 

e. Mr. Shlah was asked to stand in front of SA who agreed Mr. Shlah was taller 

than the person he described as the second aggressor.  That person was SA’s 

height or shorter.  SA was 5’9”.  (A.R. Vol. V p. 280/6-37; A.R. Vol. V p. 

281/16-38)  Mr. Shlah later testified he was 6’0” tall. 

f. SA gave a third statement to the police, the first two on the day of the incident 

November 23, 2013 and the third December 11, 2013. December 11 was the first 

time SA made any mention of a second aggressor. (A.R. Vol. V p. 286/26-31) 

g. On November 27 when viewing a photo lineup SA admitted to the police he had 

seen photographs on Facebook of the alleged assailants.  However, on December 

11 when viewing the photo lineup of Assmar Shlah, SA inaccurately stated that he 
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had not seen any photographs of anyone involved. (A.R. Vol. V p. 287/17-

288/31) 

h. On December 11 when SA picked out Mr. Shlah’s photo from the lineup SA 

described Mr. Shlah as the person who was “punched in the face by Lukas” 

(the deceased).  In court SA testified he believed Mr. Shlah was the person 

Lukas punched because Mr. Shlah had blood on his face.  However, in his 

statement on November 23 SA told the police that he did not notice blood on 

anyone.  In the December 11 photo lineup comments SA did not mention 

blood either. (A.R. Vol. V p. 289/11-290/36) 

i. SA never saw if the second aggressor, Mr. Shlah, hit the deceased. (A.R. Vol. 

V p. 299/19-23) 

20. The prosecutor did not re-examine SA. 

7) Joao Furtado [A.R. Vol. IV, Tab 33] 

21. From examination-in-chief: 

a. Joao Furtado (JF) had met Assmar Shlah a couple of times prior to the night in 

question. (A.R. Vol. IV p. 17/10-11) 

b. JF was involved in the fight at the front of Vinyl.  He received a bloody nose from 

being struck.  

c. He along with Tyler Schaber (TS) ran to the alley when a group of people started 

to run there.  Once in the alley he saw the deceased being punched, kicked and 

hit. (A.R. Vol. IV p. 20/23-21/8) 

d. JF kicked the deceased once in the back area. (A.R. Vol. IV p. 21/19-23) 

e. JF said Tyler Schaber (TS) kicked the deceased also. (A.R. Vol. IV p. 21/28-38) 

f. JF claimed Mr. Shlah kicked and punched the deceased “maybe 10-20 times”. 

(A.R. Vol. IV p. 21/40-22/7) 
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g. In addition to Mr. Shlah JF saw JP, TS, NM, FC and Nathan Gervais assaulting 

the deceased. (A.R. Vol. IV p. 22/33-23/18) 

22. From cross-examination: 

a. JF started drinking at 8:30 pm.  And consumed about 15 ounces of rum 

before going to the Vinyl.  At the Vinyl JF agreed he conceivably drank again 

as much.  So by the time JF left the Vinyl he had consumed in excess of a 25 

ounce bottle of rum. (A.R. Vol. IV p. 27/33-28/1) 

b. JF agreed he was “stinking drunk” and basically out of his mind so that 

there was not much of his evidence was that could be relied upon. (A.R. Vol. 

IV p. 29/6-18) 

c. JF further agreed that he could not be sure Mr. Shlah did anything to 

anybody in the alley. (A.R. Vol. IV p. 29/6-29) 

d. JF was punched in the initial fight and that made him upset and mad. (A.R. Vol. 

IV p. 30/33-31/6) 

e. JF could not be specific about what Mr. Shlah did in the alley. (A.R. Vol. IV 

p. 33/4-15) 

f. JF agreed that when he testified Mr. Shlah kicked and punched the deceased 

10-20 times that was not a truthful statement. (A.R. Vol. IV p. 34/18-21)  

g. JF further agreed that he was not above lying to get himself out of trouble.  

He acknowledged that he lied to the police when they asked whether he had 

struck the deceased and he denied it.  In fact the police asked him 3 or 4 

different times and JF “lied through his teeth.” (A.R. Vol. IV p. 34/18-35/7) 

h. JF had blood on his clothes the next morning and sent a text to friends saying he 

had blood all over his shirt, shoes and pants. (A.R. Vol. IV p. 37/38-38/4) 
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i. Because of the amount of liquor he consumed there is no way his memory 

could be accurate about what occurred in the alley. (A.R. Vol. IV p. 39/29-35) 

23. In re-examination JF said when speaking to the police he only lied about his own 

involvement. (A.R. Vol. IV p. 45/9-15) 

8) Tyler Schaber [A.R. Vol. III, Tab 25] 

a. An acquaintance of Assmar Shlah who was at the Vinyl on the night. 

b. TS 5-10 drinks “or so” through the course of the night. (A.R. Vol. III p. 127/3-7) 

c. TS went to the back alley with JF. (A.R. Vol. III p. 130/1-4) 

d. TS saw the deceased being beaten and heard him screaming “stop, stop.” (A.R. 

Vol. III p. 131/26-132/1) 

e. 5-6 people were beating on the deceased. (A.R. Vol. III p. 132/10-11)  TS did not 

remember any of the people who were doing the beating. (A.R. Vol. III p. 132/10-

17) 

f. TS did not partake in any of the beating. (A.R. Vol. III p. 132/31-32) 

g. TS remembered 2 black males who were punching and kicking the deceased. 

(A.R. Vol. III p. 133/14-39) 

h. TS said that as he was pulling Mr. Shlah away Mr. Shlah went in for one punch 

while the deceased was laying on the ground. (A.R. Vol. III p. 134/12-30) 

i. TS took Mr. Shlah to the end of the alley where a police officer encountered them 

and arrested Mr. Shlah. (A.R. Vol. III p. 134/41-135/14) 

j. Mr. Shlah’s punch landed somewhere on the deceased’s chest or up from there.  

TS added, “I think he was in there just, like kick – or punching him and kicking 

him before but …” (A.R. Vol. III p. 137/25-27) 

24. From cross-examination: 
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a. TS consumed as much as 10 ounces of vodka from 11:00 pm – 2:00 am. (A.R. 

Vol. III p. 149/5-24) 

b. This amount of liquor effected TS’s memory, perception and all types of 

things like that. (A.R. Vol. III p. 149/26-30) 

c. When confronted with the suggestion Mr. Shlah was not involved in the fight 

and TS was wrong, TS said “I believe I saw him.”  When confronted with the 

suggestion that TS was not sure if he saw Mr. Shlah involved in the fight TS 

said, “Just too long ago” and “So I don’t recall.” (A.R. Vol. III p. 154/27-37) 

d. It was then suggested to TS that Mr. Shlah could have been in the crowd or it 

could have been someone TS thought was him and TS responded, “Could 

have been yeah.” (A.R. Vol. III p. 154/39-41) 

25. From re-examination: 

a. TS said he believed Mr. Shlah was involved because, “Because I –it’s just so long 

ago, I believe I saw him.” (A.R. Vol. III p. 159/15-21) 

9) Ty Paike [A.R. Vol. II, Tab 11] 

26. From examination-in-chief: 

a. Ty Paike (TP) was a friend of the deceased. (A.R. Vol. II p. 117/26-27) 

b. TP consumed 4-5 drinks during the night. (A.R. Vol. II p. 121/14-19) 

c. After he and the deceased were let out the back door of the Vinyl, they were 

confronted by 5 or 7 people as they exited the alley.  These 5-7 people attacked 

the deceased who ran back into the alley. (A.R. Vol. II p. 120/34-121/35) 

d. The deceased was pinned against the wall and beaten to the ground. (A.R. Vol. II 

p. 122/1-8) 

e. The deceased was screaming for them to stop and that they were killing him. 

(A.R. Vol. II p. 122/4-8) 
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f. Some of the people involved in the beating were African American and an Asian 

who was shorter than 6’ tall. (A.R. Vol. II p. 140/37-141/27) 

g. An African American male was leading the assault. (A.R. Vol. II p. 142/16-22) 

27. From cross-examination: 

a. TP identified Mr. Shlah from a photo lineup and wrote on the photo lineup sheet 

that the person, “looks familiar to a person at the club.” (A.R. Vol. II p. 147/2-7)  

He also wrote “Looks familiar  to one of Lucas’s assaulters” and “I faintly 

recognize him from the alley outside Vinyl.” (A.R. Vol. II p. 147/31-41) 

b. When he used the word “faintly” TP acknowledged it was possible he was “not 

the sure the person did anything”. (A.R. Vol. II p. 148/2-9) 

c. In the end TP was not sure the person, whether in the alley or not, did anything. 

(A.R. Vol. II p. 148/33-36) 

d. TP could not say that the people he identified in the lineups did anything to 

the deceased. (A.R. Vol. II p. 155/37-40) 

28. From re-examination: 

a. No questions were asked that impacted Mr. Shlah. 
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