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PART I: STATEMENT OF FACTS 

A. Overview 

1. At his trial, the appellant was acquitted of possessing controlled substances for the purpose 

of trafficking contrary to s. 5(2) of the Controlled Drugs and Substances Act (the “CDSA”).  The 

Court of Appeal set the acquittal aside, and entered a verdict of guilty against him.  He appeals that 

verdict as of right to this Court under s. 691(2)(b) of the Criminal Code.  

2. The police arrested the appellant outside a house located on Pasqua Street in Regina (the 

“Pasqua Street House”). They searched both the appellant’s person and his vehicle incidental to 

his arrest. They found methamphetamine in his pocket and a pipe and cocaine in the vehicle. They 

charged him with possessing the two controlled substances for the purpose of trafficking contrary 

to s. 5(2) of the CDSA (the “s. 5(2) Offence”).  

3. The appellant testified at his trial.  He admitted that he possessed both controlled substances 

and that he intended to share them with “the girl” at the Pasqua Street House.  While the trial judge 

did not accept all of the appellant’s evidence, she did accept his testimony that he was going to 

share his drugs. 

4. The trial judge nevertheless acquitted the appellant of the s. 5(2) Offence. In her view, in 

addition to proving that the appellant intended to share his drugs, the Crown also had to prove that 

the appellant had in place a settled plan to share the drugs with another person who was prepared 

to accept them.  

5. The Court of Appeal correctly held that the trial judge erred in law by grafting these 

additional elements onto the term “give”. The Court held that the appellant’s admissions that he 

intended to share both substances was sufficient to prove that he possessed them for the purpose of 

trafficking. 

6. The scope of this appeal as of right is limited to determining whether the Court of Appeal 

made any error of law in entering the guilty verdict for the s. 5(2) Offence.  None of the appellant’s 

submissions relate to any error of law made by the Court of Appeal in so doing.  Instead, he invites 

this Court to reinterpret the facts in a way that would justify the acquittal entered by the trial judge.  

The appeal should be dismissed. 
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B. The police investigation 

7. The respondent admits the recital of facts about the police investigation contained in  the 

appellant’s factum1 but submits that, for the purpose of this appeal, these are the relevant facts: 

1) On August 20, 2017, the police set up surveillance near a residence in Regina hoping to 

find the appellant in order to arrest him on outstanding warrants. When the police found 

him, the appellant was driving a red Grand Am.  The registered owner of the vehicle 

was a female named “M. C.”  The police followed the appellant as he drove the Grand 

Am and made several stops around the city.2 

2) The appellant eventually parked the Grand Am in front of a house on the 700 block of 

Pasqua Street. When he exited the vehicle, the police arrested him on the outstanding 

warrants.3   

3) The police searched the appellant and the vehicle.  The police found a baggie containing 

3.92 grams of methamphetamine in the appellant’s right front jeans pocket. During the 

search of the Grand Am, the police also located a small Tupperware container in the 

console between the driver seat and passenger seat.  There was 26.3 grams of cocaine 

inside the container.4 

C. The appellant’s evidence at trial 

8. The appellant elected to have his trial in Provincial Court.  He testified at his trial and 

admitted he intended to share both substances: 

1) During direct examination, he admitted that the 3.92 grams of methamphetamine and 

the 26.3 grams of cocaine were his drugs.5 

                                                 
1 Appellant’s Factum, pp 2 to 9, paras 7 to 32. 
2 Appellant’s Record (“AR”), Vol II, Tab 6, Trial Transcript, p 12 line 18 to p 13 line 11; p 13 
line 40 to p 14 line 1; p 16 lines 4 to 19;  
3 AR, Vol II, Tab 6, Trial Transcript, p 16 lines 15 to 19; p 23 line 5 to p 24 line 20; p 24 lines 3 
to 8; p 34 lines 3 to 31. 
4 AR, Vol II, Tab 6, Trial Transcript, p 24 line 4 to p 25 line 10; p 43 line 36 to p 44 line 5; p 47 
lines 24 to 40; p 68 line 39 to p 69 line 23. 
5 AR, Vol II, Tab 6, Trial Transcript, p 138 lines 3 to 6 and lines 24 to 34; p 143 lines 7 to 18; p 
139 lines 11 to 22 and lines 37-38. 
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2) When asked in examination-in-chief what he was going to do with the cocaine, the 

appellant responded, “I was going to smoke it. I was going to cook it in crack and smoke 

it.”6   

3) After noting that he was going to cook crack cocaine from the powdered cocaine, the 

appellant admitted in cross-examination that he intended to share it with a woman at the 

Pasqua Street House: 

Q Okay. So you were going to do this in the house – 
A Yes. 
Q -- at Pasqua Street? 
A Yes. 
Q With who? 
A The girl. 
Q Okay. And you were going to share it with her? 
A I was planning on it, yes.7 

 
4) As for the methamphetamine, the appellant testified during direct examination that he 

was going to use it for “partying with girls. You snort it, it’s like MDMA”.8   

5) During cross-examination, the appellant acknowledged that he intended to share the 

methamphetamine with the woman at the Pasqua Street House: 

Q Okay, so you heard the evidence about snorting meth – 
A Yes. 
Q -- and you've -- do you agree that that's not a typical way to take meth? 
A No, that's -- I actually had already testified that that was my intended form of 
doing the meth. When you snort it, you get a similar effects [sic] as doing MDMA. 
And I had plans with the girl to snort some meth, and hang out. 
Q And you were going to give the meth to the girl? 
A I was going to do it with her. 
Q So she was going to do the meth you provided to her? 
A Yes, I wasn't expecting any money or anything like that from her for it though.9 

                                                 
6 AR, Vol II, Tab 6, Trial Transcript, p 138 lines 30-31. 
7 AR, Vol II, Tab 6, Trial Transcript, p 142 lines 22 to 32. 
8 AR, Vol II, Tab 6, Trial Transcript, p 139 lines 21-22. 
9 AR, Vol II, Tab 6, Trial Transcript, p 149 line 35 to p 150 line 6. 
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D. The trial judge’s decision 

9. The issue at trial was straightforward: did the appellant’s admissions that he was going to 

share his cocaine and methamphetamine prove that he possessed those substances for the purpose 

of trafficking?   

10. With respect to the cocaine, the trial judge found that the appellant “drove to a house on 

Pasqua where he intended to smoke crack with a friend, but he was arrested when he parked at the 

residence”.10  

11. With respect to the methamphetamine, the trial judge held that the offence of possessing 

that substance for the purpose of trafficking had not been proved: 

In this regard I am not satisfied that Mr. Kernaz’s evidence that he intended to share his 
meth with the woman at some point constitutes trafficking. There was no settled plan and 
no evidence of any person willing to share the drug with him. It was his hope perhaps, but 
not his purpose in possessing the methamphetamine.11 

[the “Impugned Paragraph”] 

12. In spite of the appellant’s unequivocal admissions that he intended to share his drugs, the 

trial judge declined to convict the appellant of the s. 5(2) Offence.  Instead, she convicted him of 

the included offence of possessing the two substances contrary to s. 4(1) of the CDSA.12 

E. The Crown’s appeal 

13. The Crown appealed the acquittal on the s. 5(2) Offence, asserting that the trial judge had 

either applied the wrong legal test in determining whether the appellant possessed the cocaine and 

methamphetamine for the purpose of trafficking or did not correctly apply the legal test to the 

facts.13  

14. The Crown noted that the definition of “traffic” in the CDSA includes the word “give”. It 

submitted that the case law was consistent: if an accused admits he intends to share a controlled 

substance in his possession with others, he possesses it for the purpose of trafficking.14  

                                                 
10 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 2 lines 23-25. 
11 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 7 lines 11-16. 
12 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 8 lines 23-25. 
13 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at para 12. 
14 AR, Volume I, Tab 1, pp 9-16, Reasons of the Court of Appeal, at para 12. 
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15. The appellant resisted the appeal, arguing that the trial judge had properly considered all 

the evidence and applied the correct legal test to the facts she had found. He submitted that the trial 

judge’s reasons, read as a whole, demonstrated that she had rejected his evidence entirely, including 

his testimony that he was going to share his drugs.  Having done so, he argued that the trial judge 

found that the remaining evidence that the trial judge accepted did not prove the s. 5(2) Offence. 

The appellant also submitted that the Crown was attempting to appeal from findings of fact.  He 

argued that the trial judge’s underlying factual findings had to be respected, absent a palpable and 

overriding error.15   He asserted that the trial judge had not made any such error. 

F. The decision of the Court of Appeal for Saskatchewan 

16. In a unanimous decision, the Court of Appeal for Saskatchewan (the “Court of Appeal”) 

allowed the Crown’s appeal from acquittal.16  

17. The Court of Appeal was satisfied that the Crown was not attempting to appeal from the 

trial judge’s credibility findings.  It held that the appeal addressed an error of law: it challenged the 

correctness of the legal result flowing from the trial judge’s factual findings.17   

18. On its review of the facts, the Court of Appeal was satisfied that the trial judge found that 

the appellant intended to share the drugs he admitted were his and “was parked outside the very 

house where he intended to do so”.18   

19. After reviewing several case authorities, the Court of Appeal noted that the law was 

consistent: the term “give” (one of several different methods of “trafficking”) means to share a 

controlled substance with others, including for social purposes, regardless of whether the accused 

will receive anything in return.19   An offence contrary to s. 5(2) of the CDSA is proven if the 

evidence establishes that the accused possessed a controlled substance with the intent or purpose 

of physically making it available to others.20 

                                                 
15 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at para 13. 
16 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at para 24. 
17 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at paras 13, 14, 22 and 23. 
18 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at paras 23 and 24.  
19 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at paras 15 to 20. 
20 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at para 17. 
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20. The Court of Appeal concluded that the trial judge erred in holding that the Crown also had 

to prove that the appellant had in place a settled plan to share his controlled substances with another 

person who was prepared to share the drugs offered.21 

21. The Court of Appeal allowed the Crown’s appeal.  The Court set aside the acquittal on the 

s 5(2) Offence and the conviction that the trial judge entered for the included offence under s 4(1).  

It entered a conviction for the s. 5(2) Offence and remitted the case to the Provincial Court for 

sentencing.22 

 

                                                 
21 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at paras 10 and 24. 
22 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at para 25. 
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PART II: ISSUES 

22. Although the appellant frames his appeal as raising a single question—whether the Court 

of Appeal erred in finding that the trial judge applied the wrong legal test for possession for the 

purpose of trafficking—he in fact raises two divergent issues in his factum: 

1) Did the Court of Appeal err by failing to dismiss the Crown’s appeal because it 

challenged the trial judge’s factual findings about the appellant’s credibility and the 

Crown failed to show that those findings were the product of a palpable and overriding 

error? 

2) Was the trial judge correct when she held that the evidence did not support the legal 

conclusion that he possessed either one or both controlled substances for the purpose of 

trafficking? 

23. The first issue raised by the appellant is without merit. The appeal did not challenge the 

trial judge’s findings of fact and in particular did not challenge her findings respecting the 

appellant’s credibility. 

24. This appeal is restricted to the second issue which should be reframed as follows: 

1) Did the Court of Appeal correctly hold that the facts in the trial record proved that the 

appellant intended to give controlled substances to another person and was therefore 

guilty of the s. 5(2) Offence? 

25. The appellant’s testimony on this point was unequivocal: he acknowledged both in direct 

examination and in cross-examination that he would share his cocaine and methamphetamine with 

a woman at the Pasqua Street House. These facts lead inexorably to the legal conclusion that he 

possessed those substances for the purpose of trafficking.   

26. The Court of Appeal made no error of law in entering the guilty verdict for the s. 5(2) 

Offence. 
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PART III: ARGUMENT 

A. The applicable law 

27. The central issue before the Court of Appeal was straightforward: in the definition of 

“traffic”, what does the word “give” mean?  The Court carefully reviewed the statute and the 

relevant jurisprudence.23  The appellant does not offer a differing view of the law.24  

1. The definition of trafficking is broadly framed  

28. Section 2(1) of the CDSA defines what it means to traffic:  

“Traffic” means, in respect of a substance 
included in any of Schedules I to V,  

(a) to sell, administer, give, transfer, transport, 
send or deliver the substance, 
(b) to sell an authorization to obtain the 
substance, or 

(c) to offer to do anything mentioned in 
paragraph (a) or (b), 

otherwise than under the authority of the 
regulations.  

[Emphasis added] 

“Trafic » Relativement à une 
substance inscrite à l’une ou l’autre 
des annexes I à V, toute opération de 
vente — y compris la vente d’une 
autorisation visant son obtention —, 
d’administration, de don, de 
transfert, de transport, d’expédition 
ou de livraison portant sur une telle 
substance — ou toute offre 
d’effectuer l’une de ces opérations — 
qui sort du cadre réglementaire. 

 

29. Parliament casts the definition of “trafficking” in broad terms to capture all modes of 

behaviour that contribute to the proliferation of harmful, illicit drugs.  It intended to ban all forms 

of drug dealing, drug distribution, and even drug sharing.   

30. The rationale for such a broad definition is obvious.  The destructive impact of dealing, 

distributing or sharing illicit drugs is well known.  Regardless of whether the distribution is part of 

a commercial venture or an individual sharing an illicit substance, the deleterious effects suffered 

by the consumer are the same.  To combat this scourge, Parliament has proscribed all methods of 

distributing illicit substances.    

                                                 
23 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal, at paras 12 to 19. 
24 Appellant’s Factum at paras 51 to 53. 
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31. Canadian jurisprudence has embraced this broad interpretation.  In R v Pearson25, this Court 

noted that the term "traffic", as defined under s. 2 of the Narcotic Control Act26 is a very broad 

concept.  The term means, “to manufacture, sell, give, administer, transport, send, deliver or 

distribute" a narcotic (now a controlled substance) or to offer to do any of those things. This Court 

noted that the offence of trafficking “can even be committed by giving a narcotic to a friend for 

safekeeping” and “applies not only to hardened drug traffickers, but also to ‘small fry’ drug dealers 

and even to the ‘generous smoker’ who shares a single joint of marijuana at a party”.27 

32. Morgan J.A. noted in R v Greene, that “the illustrative words found in the definition of 

traffic . . . are meant, when taken together, to convey Parliament’s concept of what should constitute 

the crime of trafficking, namely, making the drug available to others.”28  To the same effect, Dubé 

J.A. opined in R v Rousseau that Parliament intended to “prohibit all forms of action which 

encompass the circulation of narcotics”. 29 

2.  “Giving” must be interpreted in its ordinary sense 

33. In R v Jarvis, this Court noted that the approach to statutory interpretation is easily stated: 

one is to seek the intent of Parliament by reading the words of the provision in context and 

according to their grammatical and ordinary sense, harmoniously with the scheme and the object 

of the statute.30   

34. In keeping with that direction, when interpreting the meaning of the word “give” as a mode 

of trafficking, the courts have looked to the ordinary meaning of that word.  

35. For example, in R v Taylor, the British Columbia Court of Appeal noted that the word 

“give” was defined in the Oxford Universal Dictionary to mean “to bestow gratuitously; to render 

without payment; to deliver; to hand over; to allot; to apportion; and to yield.” 31 

                                                 
25 R v Pearson, [1992] 3 SCR 665.  
26 This is identical to the definition of “traffic” under s. 2 of the CDSA. 
27 R v Pearson, [1992] 3 SCR 665 at p 698. 
28 R v Greene, 1976 CarswellNfld 84, 46 CCC (2d) 321 at para 26. 
29 R v Rousseau, 1991 CarswellQue 1026, 70 C.C.C. (3d) 445 at para 22. 
30 R v Jarvis, 2002 SCC 73, [2002] 3 SCR 757 at para 77, citing in support: Interpretation Act, 
R.S.C. 1985, c. I-21, s. 12; Bell ExpressVu Limited Partnership v Rex, 2002 SCC 42, [2002] 2 
SCR 559; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27; R v Gladue, [1999] 1 SCR 688; E. A. 
Driedger, Construction of Statutes (2nd ed. 1983), at p. 87 [See appendix A]. 
31 R v Taylor, 1974 CanLII 1452 (BC CA), 17 CCC (2d) 36. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-i-21/latest/rsc-1985-c-i-21.html#sec12_smooth
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36. The Alberta Court of Queen’s Bench applied the same approach in R v Cao: 

[53]  "Give,” again, this term is to be given its ordinary meaning and the case authorities 
suggest that any change of possession, regardless of the motive or purpose, constitutes 
giving: Regina v. Verge (1971), 14 C.R. N.S. 283 (B.C.C.A.)32 
 

37. The French version of the definition of “traffic” is to the same effect. Parliament has used 

the French word “don” as the equivalent of “give”. The online version of the Larousse dictionary 

defines “don” as follows: « Action de donner, de céder quelque chose que l'on possède et, en 

particulier, action de donner de l'argent à quelqu'un, à une institution, une œuvre ; chose ou somme 

ainsi donnée, cadeau : Un don de mille euros .» The French version therefore includes the action 

of giving or sharing drugs without consideration in return.  

3. The intention to “give” a controlled substance only requires possession with the purpose 
of making it available to others 

38. In Taylor, the British Columbia Court of Appeal held that “[t]he gravamen of the charge of 

trafficking is possession plus the intent or purpose of physically making the hashish available to 

others, regardless of ownership”.33  The Court concluded that the words “give”, “deliver” and 

“distribute” contemplate: 

. . . a physical act involving two or more persons and it is important to note that these verbs 
can operate independently of and without reference to the ownership or change of ownership 
of the object given, delivered or distributed. In other words, one can “give”, “deliver” or 
“distribute” an object to another or others regardless of whether that object is owned by the 
one, another or others or all or none of them. Here there was ample evidence, including the 
testimony of the appellant that the appellant’s purpose in bringing the hashish to his home on 
the day in question was to “give”, “deliver” or “distribute” it to some or all of the others, as 
well as to take some for his own use.34 

             [Emphasis added] 

B. The Court of Appeal properly entered a verdict of guilty for the s. 5(2) Offence 

39. The Court of Appeal noted that the trial judge accepted the appellant’s evidence that he had 

possession of the cocaine and the methamphetamine.35 In its view, the trial judge’s statements that 

                                                 
32 R v Cao, 1998 ABQB 25 at para 53; see also R v Brake, 2012 CanLII 7573 at paras 14-17. 
33 R v Taylor, 1974 CanLII 1452 (BC CA), 17 CCC (2d) 36 at 41. 
34 R v Taylor, 1974 CanLII 1452 (BC CA), 17 CCC (2d) 36 at 40-41. 
35 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at para 23. 
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the appellant drove to the Pasqua Street House to share those drugs with a woman were 

unambiguous and showed that she believed the respondent intended to share them.36  

40. The Court of Appeal adopted the approach taken in Taylor when it determined what the word 

“give” means as a mode of trafficking.  It also reviewed several other decisions in which accused 

persons who possessed a controlled substance had unequivocally admitted that they were going to 

give a portion of it to another person.  It noted that different courts had consistently entered a 

conviction for a s. 5(2) offence when the accused had made such an admission.37  The Court of 

Appeal concluded that, as a matter of law, there are only two constituent elements to the offence of 

intending to traffic by giving: possession of a controlled substance with the intent or purpose of 

physically making it available to others, regardless of ownership.38 This was a correct interpretation 

of the defining elements of the offence.  

41. The Court of Appeal made no error when it concluded that the trial judge had erred in law 

by grafting additional elements onto the concept of “giving” away a controlled substance: 

If the trial judge concluded it was necessary, at least in the circumstances of this case, to 
prove there was a settled plan with a third person who was prepared to share the drugs, it is 
my respectful opinion that she erred in law.39  

42. Defining terms in a statute, including those in a criminal statute, are to receive their plain 

and ordinary meaning.  The courts are not at liberty to impose on them limitations not called for 

by the sense or the objects of the enactment or the mischief targeted by it. The trial judge failed to 

read the term “give” in context and according to its grammatical and ordinary sense, in a manner 

that aligned harmoniously with the scheme and the object of the statute. 

43. In the result, the Court of Appeal made no errors of law in entering a verdict of guilty for the 

s. 5(2) Offence.  

C. The appellant’s position is improperly premised on a reinterpretation of the facts 

44. Most of the appellant’s submissions relate to the facts found by the trial judge about his 

intention regarding the methamphetamine and the cocaine.  None of these submissions raises a 

                                                 
36 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at para 23. 
37 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at paras 15 to 19. 
38 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at paras 15 and 17. 
39 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at para 20. 
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question of law.  They rest solely on differing interpretations of the facts. The appellant essentially 

invites this Court to unravel the fabric of the decision below, re-examine the evidence, make 

different findings of fact on key points and then knit the case back together to reach a result 

different from the one reached by the Court of Appeal.40   

45. The appellant advances four broad approaches to the trial judge’s factual findings about his 

intention to share the methamphetamine and cocaine:  

1) the trial judge’s alleged finding that the appellant’s intention regarding the sharing of the 

drugs is unsettled;  

2) the trial judge’s alleged rejection of all his testimony including his admissions that he 

intended to share his methamphetamine;  

3) in the alternative, the trial judge made no specific finding of fact about his intention to 

share his methamphetamine; 

4) in the further alternative, the intention to share was a mere possibility. 
 

Those four approaches are addressed below in that order, after which we will address the impact 

of s. 691(2)(b) of the Criminal Code. 

1. The appellant’s evidence about his intention to share his drugs was unequivocal 

46. The appellant submits that the trial judge found that his intention to share the 

methamphetamine was unsettled. He argues that the trial judge’s references to “settled plans” and 

“willing participants” are indicative of the trial judge’s way of wanting some corroborative 

evidence before accepting the appellant’s stated intention that he assumed he would share his 

drugs.41 He further argues that his admission about sharing his methamphetamine only acknowledged 

a “mere possibility” that he would do so.42 That is not the case. 

47. The appellant had a plan when he arrived at the Pasqua Street House:  he was going to cook 

crack cocaine from his powdered cocaine and then he was going to share the cocaine and the 

                                                 
40 Appellant’s Factum at paras 56 et seq. 
41 Appellant’s Factum at para 67. 
42 Appellant’s Factum at paras 56, 62, 66-69. 
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methamphetamine with the woman at that residence.  The appellant never wavered from his plan.  

The evidence about the appellant’s unequivocal intentions came directly from him.  

48. The trial judge’s finding about the appellant’s intention to give away some of his 

methamphetamine is clear from the first sentence in the Impugned Paragraph: 

In this regard I am not satisfied that Mr. Kernaz’s evidence that he intended to share his 
meth with the woman at some point constitutes trafficking. There was no settled plan and 
no evidence of any person willing to share the drug with him. It was his hope perhaps, but 
not his purpose in possessing the methamphetamine.43 

[Emphasis added] 

49. Contrary to the appellant’s submissions, this finding is not a rejection of the appellant’s 

intentions for the methamphetamine.  Quite the opposite is true: in plain words, the trial judge finds 

that the appellant intended to share the methamphetamine. 

50. Nothing in the Impugned Paragraph speaks to any equivocation on the appellant’s part 

about his intention to share his methamphetamine.  All that the trial judge addresses in the 

Impugned Paragraph is whether his unequivocal evidence established his intent to traffic that drug.  

This is part of her flawed analysis of the legal impact of the evidence. 

51. Concerning the cocaine, the trial judge expressly stated that the appellant “drove to a house 

. . . where he intended to smoke crack with a friend. . . ”.44  The Court of Appeal correctly held that 

this statement is devoid of any ambiguity and could only be explained on the basis that the trial 

judge believed his evidence that he intended to share.45 

2. The trial judge did not reject the appellant’s testimony that he was going to share his drugs 

52. The appellant submits that the trial judge rejected his testimony, including the sharing of 

the drugs in his possession.46  

                                                 
43 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 7 lines 11-16. 
44 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 2 lines 23-25. 
45 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at para 23. 
46 Appellant’s Factum at para 64, 65 and 70. 
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53. The trial judge did not reject all of his testimony.  She accepted his evidence that he possessed 

the cocaine in the vehicle’s console, the methamphetamine on his person and the cash in the vehicle.  

The appellant acknowledges this.47   

54. At no point in her reasons did the trial judge say that she rejected the appellant’s evidence in 

its entirety.  Throughout her decision, the trial judge made it clear which parts of the appellant’s 

testimony she did not accept and which parts she did. There is nothing remarkable about this; she was 

entitled to accept some, all or none of the appellant’s evidence. While she found much of his 

evidence to be lacking in credibility, she did accept those portions of his testimony that she believed 

were truthful.   

55. In support of his submission that the trial judge rejected his evidence that he was going to 

share his methamphetamine, the appellant points to the second sentence of the Impugned 

Paragraph: 

In this regard I am not satisfied that Mr. Kernaz’s evidence that he intended to share his 
meth with the woman at some point constitutes trafficking. There was no settled plan 
and no evidence of any person willing to share the drug with him. It was his hope 
perhaps, but not his purpose in possessing the methamphetamine.48 

[Emphasis added] 

56. Nothing in that sentence speaks to equivocation on the appellant’s part about his intention to 

share his methamphetamine.  As was previously noted, what the trial judge addresses in the 

Impugned Paragraph is whether his unequivocal evidence established his intent to traffic that drug. 

57. The appellant faces a greater challenge with respect to the cocaine.  He avoids discussing the 

evidence about his intention to share the cocaine.  He testified that he was going to convert the 

powdered cocaine to crack at the Pasqua Street House and share it with the woman there.  The trial 

judge expressly found that after driving around and making several stops, the appellant drove to the 

Pasqua Street House “where he intended to smoke crack with a friend, but was arrested when he 

parked at the residence”. 

                                                 
47 Appellant’s Factum at para 60. 
48 AR, Volume I, Tab 1, pp 1-8, Provincial Court Reasons for Decision, p 7 lines 11-16. 
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58. The appellant’s only submission on this point is that the trial judge’s analysis about his 

intention to share the methamphetamine applies equally to his intention to share the cocaine.  

Nothing in the trial judge’s reasons provides support for this argument.   

59. The appellant wants this Court to find that “it was more likely the trial judge rejected [his] 

admission against interests as the untruthful, incredible ramblings of a self-confessed drug addict who 

wanted to use the drugs himself.”49  There is nothing in the Impugned Paragraph, or elsewhere in the 

trial judge’s reasons, that provides any support for this speculation.   

60. The appellant asks this Court to find that the trial judge rejected all of his testimony because, 

as he acknowledges in his factum he “. . . would be convicted if all his evidence were believed, given 

his admissions”.50 

3. The trial judge made findings of fact and was not just reciting evidence  

61. The appellant further submits, in the alternative, that the trial judge made no specific finding 

of fact about his intention to share his methamphetamine.51 The appellant’s submission that the 

Impugned Paragraph is not a finding of fact has no merit.  This submission might have had traction 

if the trial judge was assessing his evidence alongside other confused or contradictory evidence on 

the key issue.  That was not the case here; the trial judge made findings of fact that accorded with 

the appellant’s uncontroverted testimony.   

4. The appellant’s intention to share the drugs was not a “mere possibility”  

62. The appellant contends that his acquittal was still justified because his testimony showed that 

there was only a “mere possibility” that he intended to share his drugs.52  He relies upon two decisions 

in support of that argument: R v Beek53 and R v Stricker54.  Neither case assists his argument. 

                                                 
49 Appellant’s Factum at para 70. 
50 Appellant’s Factum at para 57. 
51 Appellant’s Factum at para 63. 
52 Appellant’s Factum at para 66. 
53 R v Beek, 2014 BCSC 971. 
54 R v Stricker, 2014 SKCA 129. 
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63. In Beek, the accused had testified that he would normally “party” with other people, typically 

a few people whom he knew and trusted. At these parties, the accused would sometimes place some 

of his crack on a table and, if asked, might permit others to take some. At other times, he would 

consume the crack on his own and would not let others use it.55 The court commented that in many 

circumstances sharing the drugs will constitute trafficking and that “in some circumstances having 

a proven intention to share or deliver drugs will meet the definition”, but added that “a possibility 

in the future that Mr. Beek will share the cocaine with others while using it himself does not turn 

his personal possession into trafficking”. 56 

64. Assuming, without conceding, that Beek is correct in law, the Court of Appeal correctly 

held that it is distinguishable on its facts. The appellant’s admissions went beyond the “mere 

possibility” of sharing alluded to in Beek. It was satisfied that the appellant unequivocally intended 

to share his crack cocaine and methamphetamine.57   

65. In Stricker, the police received a report that a vehicle with two different license plates was 

travelling in the North Battleford area.  The police found the vehicle parked at a North Battleford 

gas station.  They saw the appellant’s female travelling companion G in the front passenger seat 

and, a short time later, they saw the appellant return to the vehicle.  At that point, the police searched 

the vehicle.  They found a bag containing 25.3 grams of methamphetamine under the front 

passenger seat.  In G’s purse, they found a small digital scale, 2 glass pipes, several syringes, 80 

resealable bags, a cellphone, 3 SIM cards, and some notebooks listing names and assorted dollar 

amounts.  The police arrested Stricker and charged him with possessing methamphetamine for the 

purpose of trafficking. 

                                                 
55 R v Beek, 2014 BCSC 971 at para 55. 
56 R v Beek, 2014 BCSC 971 at paras 59 and 62. 
57 AR, Volume I, Tab 2, pp 9-16, Reasons of the Court of Appeal at para 20. 
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66. G testified at Stricker’s trial.  She stated that the methamphetamine was for her personal 

use and Stricker knew she had it in her possession.  She initially testified that it was just for her 

own consumption but later said that they “might get rid of some of it in Saskatoon”.  The trial judge 

convicted Stricker of possessing the methamphetamine for the purpose of trafficking.  He found as 

a fact that Stricker knew that it was “very likely” G was going to sell at least some of the 

methamphetamine. The Court of Appeal held that since Stricker only knew that this was “very 

likely” (as opposed to knowing that G would in fact do so) it held that the conviction for the charge 

of possession for the purpose of trafficking could not stand.58 

67. Stricker is also distinguishable from the facts in this case. Stricker addresses the requisite 

level of knowledge an accused must have of a co-actor’s intention to traffic.  The appellant was not 

involved with a co-actor—all that was relevant was his own intentions for the drugs in his 

possession. 

68. In addition to finding no support in the case law, the appellant’s submission that there was 

just a “mere possibility” he was going to share his drugs is not borne out by his trial testimony. At 

no point did the appellant say that he “might” share those drugs.   

69. The uncertainty that the trial judge addressed when she dealt with this issue, related to the 

lack of a settled plan to share the drugs with another person who was prepared to accept them.  This 

has nothing to do with the appellant’s intention; it relates to the intention of the offeree. Put simply, 

the appellant always intended to share his drugs with the woman at the Pasqua Street House—that 

plan did not change. Although the woman at the Pasqua Street House might not have accepted the 

drugs that the appellant was going to offer to her, this has no bearing on his intention.  Her intention 

is not a relevant consideration. 

70. When the appellant suggested in re-examination that he assumed he would share the drugs 

with the woman at the Pasqua Street House, this did not reflect any equivocation on his part.  It 

was a recognition that the drugs he was going to offer might not be accepted. 

5. The appellant’s position goes beyond the scope of appeals under s. 691(2)(b)  

71.  Lastly, it is worth noting that the proper scope of an appeal pursuant to s. 691(2)(b) of the 

Criminal Code is limited to determining whether the court of appeal made an error of law arising 

                                                 
58 R v Stricker, 2014 SKCA 129 at paras 21-22. 
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from the substituted verdict of guilty.59 As demonstrated above, the appellant’s submissions go 

beyond the scope of an error of law since they are basically premised on a reassessment of the 

facts. 

D. The Crown did not appeal from the trial judge’s findings of fact 

72. At the end of his factum, the appellant asserts that the Court of Appeal had no jurisdiction 

to hear the case. He submits that the Crown’s appeal did not address an error of law; it challenged 

the trial judge’s findings of fact in the absence of a palpable and overriding error.60 This submission 

is without merit.   

73. When reviewing the effect of a finding of fact or an undisputed fact, an appellate court 

decides if the trial judge applied the correct legal test to the factual findings. Determining if a given 

set of facts gives rise to an offence is a question of law.61  

74. As this Court noted in R v Morin, this does not trench upon the factual findings made by 

the trial judge.  

If a trial judge finds all the facts necessary to reach a conclusion in law and in order to reach 
that conclusion the facts can simply be accepted as found, a Court of Appeal can disagree 
with the conclusion reached without trespassing on the fact-finding function of the trial 
judge. The disagreement is with respect to the law and not the facts or inferences to be 
drawn from the facts. The same reasoning applies if the facts are accepted or not in dispute. 
In this situation, the court can arrive at the correct conclusion in law without ordering a new 
trial because factual issues have been settled.62 

75. As stated above, the issue before the Court of Appeal was straightforward: did the trial 

judge err by failing to find that the appellant’s admissions proved that he intended to “give” 

controlled substances to another person?  The Court focused its analysis on that legal issue based 

on the facts as found by the trial judge. 

                                                 
59 R v Magoon, 2018 SCC 14, [2018] 1 SCR 309 at para 38.  
60 Appellant’s Factum at para 72. 
61 R v Shepherd, 2009 SCC 35, [2009] 2 SCR 527 at para 20; R v Araujo, 2000 SCC 65, [2000] 2 
SCR 992 at para 18; R v Biniaris, 2000 SCC 15, [2000] 1 SCR 381 at para 23; R v Mara, [1997] 2 
SCR 630 at para 18. 
62 R v Morin, [1992] 3 SCR 286 at p 294; quoted in R v Mara, supra, at para 18. 

https://www.canlii.org/en/ca/scc/doc/1997/1997canlii363/1997canlii363.html?resultIndex=1
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PART IV: COSTS 

76. In accordance with the usual practice in criminal matters, there should be no order for costs. 

PART V: NATURE OF ORDER SOUGHT 

77. The respondent requests that this Court dismiss the appeal, without costs. 

 

  ALL OF WHICH IS RESPECTFULLY SUBMITTED  

 

  DATED at the City of Ottawa, in the Province of Ontario, this 13th day of September 2019. 

 
 
 
____________________________________ 
Kevin Wilson 
Counsel for the respondent 
 
 

____________________________________ 
Wade E. McBride, Q.C. 
Counsel for the respondent 
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