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PART I: OVERVIEW AND STATEMENT OF FACTS 

 

A. OVERVIEW 

 

1. This case is about an experienced trial judge’s decision to enter an acquittal on a charge 

of possession of controlled substances for the purpose of trafficking after the trial judge listened 

to the Appellant, Mr. Kernaz, testify about how he had a serious drug addiction and that he 

assumed he would later share with others the drugs he admitted to possessing for personal use. 

   

2. Mr. Kernaz had been wanted by the police on outstanding warrants and was the target of 

police surveillance one afternoon in Regina, Saskatchewan. The police observed Mr. Kernaz 

driving a cluttered, messy vehicle for a short while before stopping and exiting the vehicle at a 

house. When Mr. Kernaz was arrested, his person and the vehicle were searched incident to 

arrest. The police found quantities of cocaine, methamphetamine and cash as a result of the 

search, some on Mr. Kernaz’s person and some in the vehicle.  

 

3. The Crown advanced its theory at trial that Mr. Kernaz was a commercial drug trafficker 

given the drugs, cash, and other items found in the vehicle. Mr. Kernaz testified in his own 

defence. He said he had a severe drug addiction. He admitted possession of the 

methamphetamine found in his pant pocket, the cocaine found in the vehicle’s centre console, a 

drug pipe, a lighter, and much of the cash found in the vehicle but he denied knowledge and 

possession of the rest of the items found in the vehicle. Despite his plea of “not guilty”, he made 

apparent admissions against interest when testifying, stating that while he planned to personally 

use both the cocaine and methamphetamine, he would share same with “the girl” who he said 

resided at the house in front of which he parked. 

 

4. The trial judge flatly stated that she rejected Mr. Kernaz’s evidence. After an assessment 

of all of the remaining evidence, the trial judge made certain factual findings about the items in 

the vehicle that resulted in Mr. Kernaz being acquitted of the charge of possession for the 

purpose of trafficking but convicted of the lesser offence of simple possession. In short, the trial 

judge did not accept the Crown’s “commercial drug trafficker” theory was proven beyond a 
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reasonable doubt. Central to this appeal was one paragraph of the trial judge’s reasons when 

dealing with Mr. Kernaz’s admissions of sharing his drugs. The trial judge stated:  

 

In this regard I am not satisfied that Mr. Kernaz’s evidence that he intended to 

share his meth with the woman at some point constitutes trafficking. There was no 

settled plan and no evidence of any person willing to share the drug with him. It 

was his hope perhaps, but not his purpose in possessing the methamphetamine. 

 

5. The Crown appealed the acquittal on the charge of possession for the purposes of 

trafficking to the Court of Appeal for Saskatchewan, arguing that in light of Mr. Kernaz’s 

testimony, he ought to have been convicted since under the Controlled Drugs and Substances 

Act, SC 1996, c 19, the definition of “traffic” includes “give”. The Crown argued the trial judge 

erred in law in her application of the mens rea for the offence to the found facts. Mr. Kernaz 

resisted the appeal on the basis that it was unclear that the trial judge accepted any of his 

evidence, particularly his evidence as to his intentions. He argued that the passage of the trial 

judge’s reasons referenced above was the trial judge’s way of disbelieving his evidence and did 

not demonstrate any legal error.  

 

6. The Court of Appeal allowed the Crown’s appeal of the acquittal on the charge of 

possession for the purpose of trafficking and substituted a conviction. The Court of Appeal held 

that trial judge’s reasons demonstrated that she accepted Mr. Kernaz’s evidence that he intended 

to share his drugs, but that the trial judge nonetheless acquitted him based on an erroneous view 

of the law, namely by requiring evidence of an agreement. It is from this decision that Mr. 

Kernaz appeals to this Honourable Court, repeating his argument made in the Court below. He 

strongly asserts that is not clear from the trial judge’s reasons that she accepted his evidence as 

raising anything more than a “possibility” that he would share his drugs.   

 

B. STATEMENT OF FACTS 

 

The Crown’s Evidence   

 

7. One afternoon on August 20, 2017, the Regina Police Service set up surveillance at a 

residence on Hooper Bay in Regina, Saskatchewan, hoping to find Mr. Kernaz in order to arrest 
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him on outstanding warrants. Police observed a male in a red vehicle drive up to the residence. 

The vehicle parked in the driveway, and the male driver entered the house. The vehicle was 

registered to a “Megan Chevrier”. A short time later, the same male exited the house with a 

female, and both got into the vehicle. At some point the female went back in the house and the 

male left driving the vehicle. Police were able to identify the driver as Mr. Kernaz. The police 

observed him drive around the city, go through a Tim Horton’s drive-thru, and then he parked for 

a time in a lot behind a building. After some time, the vehicle left the area and the police 

followed Mr. Kernaz to a house on Pasqua Street.   

Trial Transcript, Appellant’s Record (“AR”) Vol II, at T8 ln 18 - T9 ln 21; T10 ln 

1; T12 lns 4-19; T29 lns 3-41; T163 lns 33-34. 

 

8. When Mr. Kernaz exited the vehicle at the house on Pasqua Street, the police arrested 

him on outstanding warrants. At the time Mr. Kernaz was arrested, police briefly spoke to the 

residents of the house, who denied knowing Mr. Kernaz. Police searched both Mr. Kernaz and 

the vehicle incident to the arrest. They found a small baggy of methamphetamine in Mr. 

Kernaz’s right front jeans’ pocket.  

Trial Transcript, AR Vol II, at T12 lns 33-34; T19 lns 5-12; T20 ln 4-8; T21 lns 

9-10; T24 ln 17; T163 ln 35-40.  

 

9. The vehicle was very cluttered, so much so that “it was impossible for anyone occupying 

it not to notice this”.  

Trial Transcript, AR Vol II, at T20 lns 27-28; T164 ln 32; T167 ln 12. 

 

10. A small container, containing 26.3 grams of a “white rock” substance, was found in the 

console between the driver’s seat and passenger seat in the vehicle. The container in the console 

was immediately visible when the console was opened. Although the substance “NIK” tested 

positive for methamphetamine, the certificate of analysis provided the substance was in fact 

cocaine. 

Trial Transcript, AR Vol II, at T40 lns 3-5; T43 ln 33; T74 ln 21; T66 ln18; T163 

ln 40 – T164 ln 1.  

 

11. Also in the front console was Canadian currency, a lighter, and a “drug pipe”. 

Trial Transcript, AR Vol II, at T42 lns 20-25; T164 lns 36-38.  
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12.  The police found a backpack on the vehicle’s front passenger seat. Inside the backpack 

was a small baggie of methamphetamine. Another container containing cocaine was found in the 

backpack’s pocket. 

Trial Transcript, AR Vol II, at T45 lns 20-21; T46 ln 18; T47 lns 14-15; T49 lns 

23-24; T164 lns 1 – 7; T165 ln 7.  

 

13. Also found in the backpack were two scales with white powder residue on each, a pencil 

case containing more Canadian Currency, some change, small amounts of marijuana, and a 

container of pills. 

Trial Transcript, AR Vol II, at T46 ln 18- T49 ln 24; T165 lns 7-12.  

 

14.   Under the backpack on the front passenger seat were two cell phones and a folding 

knife. These items were not visible until the backpack was moved.  

Trial Transcript, AR Vol II, at T50 lns 37-39; T52 ln 18; T74 ln 14; T165 lns 14-

15.  

 

15.  A third cell phone was plugged into the vehicle’s power outlet and was visible on the 

front seat. This cell phone rang numerous times during the time police were searching the 

vehicle. 

Trial Transcript, AR Vol II, at T80 lns 16-19; T165 lns 15-18. 

 

16.   The front passenger floor area was littered with clutter. There was a “Red Eye” bag that 

contained more small baggies inside, some of which appeared to have powder inside of them. 

There were loose bags, along with a baggy with a pink scoop, a pipe, and a spoon. There was a 

box of sandwich bags, and a loose baggy with white residue. There was a small pouch with steel 

wool and two pipes inside. There was a Bible and an address book. There was also a large bag 

containing white powder that was not found to be a prescribed drug. 

  Trial Transcript, AR Vol II, at T52 ln 36 - T62 ln 15; T165 lns 21-28.  
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17. The police found more than $6,000.00 in Canadian currency in the vehicle’s glove box. 

Also in the glove box, behind the cash, was a cut up sandwich bag, a small amount of marijuana, 

and a black wallet containing identification for another individual. 

  Trial Transcript, AR Vol II, at T44 ln 8 - T45 ln 16; T164 ln 41; T165 lns 3-5.  

 

18. In the back seat area of the vehicle was a subwoofer speaker and a sound bar. Other 

speakers were also on the back seat. On the driver’s side and back there was an open safe with a 

box containing currency from various countries and a black bag with tools in it. 

  Trial Transcript, AR Vol II, at T39 ln 36-41; T164 lns 32-36.  

 

19.  In the trunk was a hockey bag that contained two handguns, a .45 automatic weapon, 

ammunition, a camera, handheld radios, three laptop computers, and three cell phones. 

  Trial Transcript, AR Vol II, at T32 ln 20 - T39 ln 8; T165 lns 30-34.  

 

20. Corporal Sean Slater testified as an expert witness to give opinion evidence in the areas 

of (i) packaging, pricing, distribution, usage, and jargon relating to methamphetamine and 

cocaine, (ii) proceeds generated from drug trafficking, (iii) the use of cash and stolen property in 

drug trafficking, (iv) the use of weapons relating to the drug trade, and (v) general types of 

persons involved in drug culture. He offered the opinion that the cocaine and methamphetamine 

were possessed for the purpose of trafficking.  

  Trial Transcript, AR Vol II, at T92 lns 37-41; T93 ln 33; T97 ln 17-36.  

 

21. Apart from the quantity of cocaine seized, Cpl. Slater based his opinion with respect to 

the cocaine on the presence of the baggies, the white powder that he described as a “cutting 

agent”, and the scales that were seized. 

  Trial Transcript, AR Vol II, at T103 ln 25 – T105 ln 21. 

 

22.  Cpl. Slater suggested that the quantity of cocaine seized was excessive, while 

acknowledging that it was not impossible for a mere user to have that amount. He also 

considered the presence of the torch lighter to be significant because it was indicative of personal 

use – specifically smoking either methamphetamine or crack cocaine. Cpl. Slater specifically 
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referred to the drug pipe as a “crack pipe”; an item that was consistent with personal use of 

smoking crack cocaine. 

  Trial Transcript, AR Vol II, at T108 lns 18-20; T114 lns 5-36.    

 

23. Cpl. Slater acknowledged that powdered cocaine could be made into crack cocaine. He 

opined that an ounce of powdered cocaine could be made into anywhere from one ounce to 20 

grams of crack cocaine, and seemingly acknowledged that 20 to 26 grams of crack cocaine could 

be consistent with a heavy user of crack cocaine. However, Cpl. Slater disagreed users of crack 

cocaine would purchase powdered cocaine and other supplies to make their own crack cocaine 

because, in his experience, crack cocaine was readily available in Regina and he had, “yet to 

meet any user who will go and purchase cocaine hydrochloride and a cutting agent and make 

their own crack”. 

  Trial Transcript, AR Vol II, at T116 ln 19 – T117 ln 36; T122 ln 36-39.  

 

24.  Respecting the methamphetamine, Cpl. Slater stated that the amount seized could be 

consistent with either personal use or possession for the purposes of trafficking. It was the 

presence of the baggies and the scales that helped Cpl. Slater’s opinion that the 

methamphetamine could be possessed for the purposes of trafficking. 

  Trial Transcript, AR Vol II, at T110 ln 12; T111 lns 11-16.  

 

  Mr. Kernaz’s Evidence 

 

25.  Mr. Kernaz testified as the sole witness for the Defence. He said he arrived in Regina the 

day before. He said he woke up at the house of “Dakota Cook” and was picked up by Ms. 

Chevrier, who was driving the vehicle. Ms. Cook, Ms. Chevrier, and Mr. Kernaz left the house, 

with Mr. Kernaz driving. They dropped Ms. Chevrier off at her home, had a brief visit there, and 

then Mr. Kernaz said he drove Ms. Cook home. 

  Trial Transcript, AR Vol II, at T132 lns 27-41; T165 lns 38-39; T164 lns 12-16. 

 

 

26.  Mr. Kernaz said he drove next to visit “Sabrina Hokinson”. The two talked and drove 

around for a while until Mr. Kernaz dropped Ms. Hokinson off at her job. Mr. Kernaz said he 

then went to see a friend at the Hooper Bay residence, and then went to Tim Horton’s for lunch. 
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He said Ms. Hokinson had left her phone in the car so they arranged to meet so she could retrieve 

the phone. Mr. Kernaz said he parked behind a building in North Regina and ate his lunch while 

waiting for Ms. Hokinson, but she did not come to him. He then drove to the house on Pasqua 

Street where he “was going to stop at the friend’s house who lived there and cook some crack 

and get high”.   

  Trial Transcript, AR Vol II, at T133 lns 10-22; T164 lns 12-25. 

 

27. Mr. Kernaz denied ownership of all items located in the vehicle save for the cocaine, 

cash, and pipe in the centre console, along with the cash in the glove box, which he admitted 

were his. He admitted to having a serious addiction to crack cocaine.  

  Trial Transcript, AR Vol II, at T134 ln 3; T139 ln 8; T165 lns 36-37.  

   

 

28. When specifically asked in examination-in-chief what he was going to do with the 

cocaine, Mr. Kernaz responded, “I was going to smoke it. I was going to cook it in crack and 

smoke it.” He said he could consume the amount of cocaine he had in two or three days. 

Respecting the methamphetamine, he was going to use it for, “partying with girls. You snort it, 

it’s like MDMA”.  

Trial Transcript, AR Vol II, at T134 ln 31; T135 ln 22.  

 

29. After referencing how he would cook crack cocaine, the following exchange occurred in 

the cross-examination of Mr. Kernaz by Crown Counsel (AR Vol II, at T138 lns 22-32):  

 

Q Okay. So you were going to do this in the house –  

 

A Yes. 

 

Q -- at Pasqua Street?  

 

A Yes. 

 

Q With who?  

 

A The girl. 

 

Q Okay. And you were going to share it with her?  
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A I was planning on it, yes. 

 

30. And later in cross-examination, respecting the methamphetamine, the following exchange 

occurred (AR Vol II, at T145 ln 35 – T146 ln 6):  

 

Q Okay, so you heard the evidence about snorting meth –  

 

A Yes. 

 

Q -- and you've -- do you agree that that's not a typical way to take meth? 

 

A No, that's -- I actually had already testified that that was my intended form 

of doing the meth. When you snort it, you get a similar effects [sic] as 

doing MDMA. And I had plans with the girl to snort some meth, and hang 

out. 

 

Q And you were going to give the meth to the girl?  

 

A I was going to do it with her. 

 

Q So she was going to do the meth you provided to her? 

 

A Yes, I wasn't expecting any money or anything like that from her for it 

though. 

 

31. Further, in re-examination, Mr. Kernaz was asked about the concreteness of his plans 

with the drugs (AR Vol II, at T149 lns 4-11):  

 

Q [D]id you have like a commitment to share this meth with the girl, or was 

this just a possibility, or what was the (INDISCERNIBLE). 

 

A We hadn't talked about it, but I was just kind of assuming that I was -- I 

was assuming that was what was going to happen. 

 

Q So that was assumption by you? 

 

A Yes, there was no -- no discussion on the matter. 

 

32. Finally, Mr. Kernaz explained the possession of the cash by stating he did contract work 

that was paid for in cash. He said he was paid $11,000 for a few weeks’ work in Calgary before 

coming to Regina, and he retained about $9,200 after paying his employees. He said he 
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specifically put $1,100.00 cash in the centre console to use as a damage deposit for an apartment 

he hoped to rent the next day.  

Trial Transcript, AR Vol II, at T134 lns 6-14; T136 lns 33-34; T165 ln 37 - T166 

ln 6. 

 

 

  The Trial Judge’s Reasons for Judgment  

 

33. In closing submissions, counsel for Mr. Kernaz addressed Mr. Kernaz’s apparent 

admissions with the argument that, “[i]t can be trafficking if you give drugs to someone else. 

However, in this case nothing really had been agreed upon. It was just one possibility”. He 

submitted that Mr. Kernaz should be convicted of simple possession given the evidence 

consistent with the person use of the drugs. Crown Counsel in response submitted that Mr. 

Kernaz should be convicted of possession for the purpose of trafficking at a commercial level, 

but that Mr. Kernaz’s evidence that he intended to share made out the offences as well.  

Trial Transcript, AR Vol II, at T157 lns 1-3; T158.  

 

34. In her oral reasons for judgment, the trial judge stated that she rejected Mr. Kernaz’s 

evidence. He was described as “quick and glib”, “contrived and rehearsed” and “was not able to 

fully maintain his position when questioned”. His explanation of his interaction with Ms. 

Hokinson “did not make sense”, and his explanation as to the cash and his hours worked created 

“calculations that could not be reconciled with each other”. 

  Trial Transcript, AR Vol I Tab 1, at T166 lns 8-41. 

 

35.  As summarized by the trial judge, “[t]hese anomalies in Mr. Kernaz’s evidence lead me 

to conclude that he was not truthful and also remove any doubt I might otherwise have had”. 

  Trial Transcript, AR Vol I Tab 1, at T167 lns 2-4. 

 

36.  Moving to an assessment of the remainder of the evidence, the trial judge accepted 

beyond a reasonable doubt that Mr. Kernaz had possession of the methamphetamine located in 

his pocket, as well as the cocaine that was found in the centre console.  

  Trial Transcript, AR Vol I Tab 1, at T167 lns 6-9. 
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37.  However, based on the totality of the evidence, the trial judge was not satisfied beyond a 

reasonable doubt that Mr. Kernaz had sufficient knowledge or control of the remaining items in 

the vehicle. Accordingly, the trial judge found that the Crown had only proven beyond a 

reasonable doubt that Mr. Kernaz had possession of the methamphetamine found in his pocket 

and the cocaine located in the centre console of the vehicle. The trial judge found that the Crown 

failed to prove beyond a reasonable doubt that Mr. Kernaz had possession of the drugs and items 

found in the backpack, or the rest of the items in the vehicle that were indicative of drug 

trafficking.  

  Trial Transcript, AR Vol I Tab 1, at T167 lns 14-25; T168 lns 5 -24. 

 

38.  On the issue of intent, the trial judge accepted the opinion of Cpl. Slater that the quantity 

of methamphetamine found in Mr. Kernaz’s possession was consistent with personal use. 

  Trial Transcript, AR Vol I Tab 1, at T168 lns 30-34. 

 

39.  Respecting the cocaine found in the container in the console, the trial judge accepted 

Cpl. Slater’s opinion that (i) a heavy user might purchase such a quantity of cocaine but the 

amount found in the container would be unusual and unnecessary given the availability of the 

drug, (ii) nothing found in the vehicle was consistent with the personal use of powder cocaine, 

and (iii) while there was paraphernalia consistent with personal use of crack cocaine, Cpl. Slater 

had not encountered a case in which a person made their own crack cocaine from powder 

cocaine. 

  Trial Transcript, AR Vol I Tab 1, at T169 lns 27-40. 

 

40.  However, because the trial judge did not find that Mr. Kernaz was in possession of the 

scales and baggies found in the vehicle, the trial judge did not rely on Cpl. Slater’s opinion that 

such items were significant indicators of trafficking. The trial judge accordingly found that the 

Crown had not proven beyond a reasonable doubt that Mr. Kernaz possessed the cocaine for the 

purpose of trafficking on a commercial level.  

  Trial Transcript, AR Vol I Tab 1, at T168 ln 33 - T169 ln8; T170 lns 1-8. 

 

41.  At the centre of this appeal, respecting the methamphetamine, the trial judge stated (AR 

Vol I Tab 1, at T169 lns 11-16): 
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For these reasons I find Mr. Kernaz guilty of possession of methamphetamine, but 

not possessing it for the purpose of trafficking. In this regard I am not satisfied 

that Mr. Kernaz’s evidence that he intended to share his meth with the woman at 

some point constitutes trafficking. There was no settled plan and no evidence of 

any person willing to share the drug with him. It was his hope perhaps, but not his 

purpose in possessing the methamphetamine.  

 

42. While the above passage of the trial judge’s reasons refers to the methamphetamine, the 

trial judge did not again refer to Mr. Kernaz’s evidence respecting his potential sharing of the 

cocaine. Finally, the trial judge found the Crown had not proven the proceeds of crime charge 

beyond a reasonable doubt. While she rejected Mr. Kernaz’s evidence about his source of the 

Canadian currency, the trial judge found that it was still possible that Mr. Kernaz acquired the 

currency through some other lawful means given that there was no evidence of actual trafficking.   

  Trial Transcript, AR Vol I Tab 1, at T170 lns 10-21.  

 

  The Court of Appeal for Saskatchewan’s Reasons for Judgment  

 

43. The Crown’s appeal to the Saskatchewan Court of Appeal was successful. In written 

reasons by Barrington-Foote J.A., with which Caldwell and Schwann JJ.A. concurred, the Court 

of Appeal determined that trial judge had accepted Mr. Kernaz’s evidence that he had possession 

of the drugs and pipe as he had testified to. The Court of Appeal went on to find that the trial 

judge must have accepted Mr. Kernaz’s evidence that he intended to share his drugs because, in 

addition to the impugned passaged, “she expressly found that he ‘drove to a house … where he 

intended to smoke crack with a friend …’. That statement is entirely unambiguous and can only 

be explained on the basis that she believed his evidence that he intended to share.” 

Reasons of the Court of Appeal, AR Vol 1 Tab 2, at para 23.  

 

44. The Court of Appeal held that because the trial judge had accepted Mr. Kernaz’s 

intention to share his drugs, her decision to acquit him of the charge came from an erroneous 

view of the law, namely requiring evidence of an agreement to share. The Court of Appeal 
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therefore substituted a conviction for the charge of possession for the purpose of trafficking and 

remitted the matter back to the trial judge for a determination on sentence.  

Reasons of the Court of Appeal, AR Vol 1 Tab 2, at paras 24, 25.   

 

 

PART II: QUESTION IN ISSUE 

 

ISSUE: Did the Court of Appeal err in finding the Trial Judge applied the wrong legal test as to 

possession for the purpose of trafficking to the found facts? 

 

45.  Mr. Kernaz submits that Court of Appeal erred in misapprehending the trial judge’s 

reasons for disbelieving Mr. Kernaz’s evidence (a factual finding) as applying the wrong legal 

test.    

 

 

PART III: ARGUMENT 

 

A. Jurisdiction and Standard of Review  

  

46. Mr. Kernaz was acquitted by the Saskatchewan Provincial Court of an indictable offence, 

namely one count of possession of a controlled substance for the purpose of trafficking. The 

Saskatchewan Court of Appeal set the acquittal aside and entered a conviction. It is respectfully 

submitted that, pursuant to section 691(2)(b) of the Criminal Code, this Court has jurisdiction to 

hear this appeal and consider questions of law arising out of the matter. 

  

47. On a question of law, the standard of review is correctness: R v Shepherd, [2009] 2 SCR 

527, 2009 SCC 35, at para 20. Mr. Kernaz submits that the issue of whether the Court of Appeal 

erred in finding that trial judge had misapplied the law to the found facts is itself a question of 

law that should be reviewed on the correctness standard.  
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48. The approach to be employed in reviewing a trial judge’s reasons for error was expressed 

by this Court in R v Villaroman, [2016] 1 SCR 1000, 2016 SCC 33, at para 15:  

 

[A] trial judge’s reasons for judgment should not be “read or analyzed as if they 

were an instruction to a jury”: R. v. Morrissey (1995), 1995 CanLII 3498 (ON 

CA), 22 O.R. (3d) 514 (C.A.), at p. 525. Rather, the reasons must be “read as a 

whole, in the context of the evidence, the issues and the arguments at trial, 

together with ‘an appreciation of the purposes or functions for which they are 

delivered’”: R. v. Laboucan, 2010 SCC 12 (CanLII), [2010] 1 S.C.R. 397, at para. 

16, citing R. v. R.E.M., 2008 SCC 51 (CanLII), [2008] 3 S.C.R. 3, at para. 16; see 

also R. v. C.L.Y., 2008 SCC 2 (CanLII), [2008] 1 S.C.R. 5, at para. 11. 

 

49. Mr. Kernaz submits, however, that some caution should be taken in reaching back into 

the record of the trial judge’s interactions with counsel to identify an error of law (see: R v 

W.L.S., 2019 SCC 27).  

 

B. The Mens Rea for Possession for the Purpose of “Giving” 

 

50. Before turning to an assessment of the trial judge’s reasons, Mr. Kernaz first addresses 

the appropriate legal test for the mens rea of the offence of possession for the purpose of 

trafficking. The CDSA clearly prohibits various forms of distributing controlled substances. 

Section 2(1) of the CDSA provides: 

 

Definitions 

2(1) In this Act … 

traffic means, in respect of a substance included in any of Schedules I to V, 

(a) to sell, administer, give, transfer, transport, send or deliver the substance … 

 

51. Given the admissions of sharing, the focus in this case has consistently been, under 

section 5(2) of the CDSA, the criminal offence of possession a controlled substance for the 

purpose of “giving”. The mens rea has two components. First, the Crown has to prove beyond a 

reasonable doubt that the accused knew he or she had possession of a controlled substances: R v 

Beaver (1957), 118 CCC 129, [1957] SCR 531 (SCC). Second, the Crown has to prove beyond a 

reasonable doubt that the accused intended to give. The focus is sharply on the intentions of the 
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accused: B. A. MacFarlane, R. J. Frater and C. Michaelson, Drug Offences in Canada, vol. 2, 4th 

ed. Toronto: Thomson Reuters, 2015, at p. 6:40.   

 

52. A criminal intention to give a controlled substance does not require the accused to receive 

anything by way of consideration, nor does it require a change in ownership: R v Rogalsky 

(1975), 23 CCC (2d) 399 (SKCA); R v Taylor (1974), 17 CCC (2d) 36 (BCCA); R v Verge 

(1971), 3 CCC (2d) 398 (BCCA). Further, the reason for giving the controlled substance is 

irrelevant to the issue of the mens rea: R v Lauze (1980), 60 CCC (2d) 469 (Que CA). 

 

53. However, in some circumstances, Mr. Kernaz submits that a criminal intention to give a 

controlled substance will require more than a “possibility” or that it was “very likely” that the 

accused would share the controlled substances he or she possessed: R v Stricker, 2014 SKCA 

129 at para 22; R v Beek, 2014 BCSC 971, at para 61 [Beek].  

 

54. In particular, Mr. Kernaz asks this Court to endorse the reasoning of Justice Butler in 

Beek at paras 62 and 63:  

 

[62]        If the Crown's argument was accepted, it would turn almost every 

personal possession into trafficking. If the Crown need only prove that there is a 

possibility an accused might share their drug with others when he or she used the 

drug personally, then most instances of personal possession would become 

possession for the purposes of trafficking. Both cocaine and marihuana are often 

shared or passed around during personal use. That reality and the 

acknowledgement of the drug possessor that he shares his drugs from time to time 

with others is not, in and of itself, sufficient proof of possession for the purposes 

of trafficking. 

 

[63]        In that regard, I would refer to the comment of Seaton J.A. in R. v. 

Eccleston (1975), 1975 CanLII 1443 (BC CA), 24 C.C.C. (2d) 564 (B.C.C.A.), 

which was quoted with approval in R. v. Greyeyes, 1997 CanLII 313 (SCC), 

[1997] 2 S.C.R. 825. Seaton J.A. observed that to extend “the definition of 

trafficking so as to encompass conduct that right-minded people would say is not 

trafficking is damaging and to be avoided”. In my view, the argument of the 

Crown in this case, if accepted, would do just that. 

 

 

55. On the basis of the above, a sharp focus on the accused’s intentions is required to 

establish an intention to give beyond a reasonable doubt. Depending on the circumstances, Mr. 
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Kernaz submits that a trial judge may legally be entitled to find a reasonable doubt on such a 

charge if the Court accepts that it was only “very likely” that the accused intended to give, or that 

giving was just a “possibility”. Mr. Kernaz submits that this high standard is consistent with the 

criminal standard of proof for an essential element of the offence of possession for the purpose of 

trafficking.  

 

C. Application to the Trial Judge’s Findings of Fact 

  

56. Returning to the trial judge’s reasons, Mr. Kernaz submits that it is not clear that the trial 

judge accepted his evidence that he intended to share his drugs as establishing anything more 

than a “possibility” that he would do so, if at all. Most cases involving a charge of possession for 

the purpose of trafficking involve mainly circumstantial evidence of the accused’s intentions. 

This trial, however, featured direct evidence of Mr. Kernaz’s state of mind. But even direct, 

inculpatory evidence from the accused does not need to be accepted by a trial judge. The appeal 

therefore turns on one question: did the trial judge clearly accept Mr. Kernaz’s evidence of his 

intention to give as fact – establishing proof of more than just a “possibility” that he would share 

his drugs? Mr. Kernaz submits that the trial judge’s reasons reveal no such finding and further 

submits that the Court of Appeal was wrong in interpreting the trial judge’s reasons as showing 

otherwise.  

 

57. As a starting point, Mr. Kernaz submits that the trial judge’s reasons reflect an 

appropriate appreciation for the burden of proof and an assessment of the evidence based on the 

principles of R v W.(D.), [1991] 1 SCR 742 (SCC). The R v W.(D.) framework, however, could 

lead to confusion in this case if applied literally, since at the first stage of R v W.(D.) Mr. 

Kernaz’s would be convicted if all his evidence were believed, given his admissions: R v J.H.S., 

[2008] 2 SCR 152, 2008 SCC 30 at paras 10, 12.  

 

58. Mr. Kernaz submits that the trial judge nonetheless approached his evidence in the 

manner consistent with the spirit of R v W.(D.), as suggested by Justice Paciocco in Doubt About 

Doubt: Coping with R. v. W.(D.) an Credibility Assessment (2017) 22 Can. Crim. L. Rev. 31 at p 

11.  
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59. The trial judge first addresses Mr. Kernaz’s exculpatory evidence, which she rejects (AR 

Vol 1 Tab 1, at T166 ln 9). The trial judge then turns to an assessment of the other evidence in 

determining Mr. Kernaz’s guilt, which includes his inculpatory admissions. Mr. Kernaz submits 

that when the trial judge states in her reasons, “I now turn to my analysis on the evidence I have 

accepted” the trial judge is simply turning to the third step of R v W.(D.). Not everything that 

follows the trial judge’s statement (AT Vol 1 Tab 1, at T167 ln 6) is evidence that the trial judge 

plainly accepts as fact. For example, while mentioned as part of her analysis, the trial judge does 

not accept that Mr. Kernaz possessed the multiple cell phones, or the contents of the backpack 

such as the scales. 

 

60. The trial judge appears to have accepted Mr. Kernaz’s evidence about his personal use of 

the methamphetamine and the cocaine that he admitted to possessing, as the first evidence 

referenced the trial judge’s assessment of possession comes from Mr. Kernaz’s admissions of 

possession (AR Vol 1 Tab 1, at T167 lns 6-9):  

 

Mr. Kernaz admitted possession of some of the methamphetamine and cocaine 

seized by the police being Exhibits P-3, from his jeans’ pocket, and P-8, the coke 

in a Tupperware container found in the console. 

  

61. The trial judge further accepted Cpl. Slater’s evidence that the amount of 

methamphetamine Mr. Kernaz possessed was consistent with personal use (AR Vol 1 Tab 1, at 

T168 lns 30 -33). Respecting the cocaine, the trial judge also accepted, among other things, Cpl. 

Slater’s evidence that it would be possible that a heavy drug user would possess the quantity of 

cocaine that Mr. Kernaz (although it would be unusual and unnecessary) and that there was 

paraphernalia consistent with the personal use of crack cocaine in the vehicle (AR Vol 1 Tab 1, 

at T169 lns 27-40).  

 

62. In other words, it seems apparent from the trial judge’s reasons that the trial judge 

accepted that Mr. Kernaz possessed the drugs he did for his personal use, and further that he was 

a heavy drug user. The real issue is whether the trial judge accepted Mr. Kernaz’s evidence that 

he intended to share as anything more than a “possibility”, taking into account the negative 

credibility finding that the trial judge made respecting Mr. Kernaz’s evidence.    
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63. In addition to the impugned paragraph, the Court of Appeal grounds the finding that the 

trial judge accepted Mr. Kernaz’s intention on a paragraph (T164 lns 23-25) of the trial judge’s 

decision. Mr. Kernaz submits that the paragraph from which the Court of Appeal gets its 

reference is merely a recitation of the evidence, not a clear finding of fact. This follows that the 

majority of the paragraph deals with summarizing Mr. Kernaz’s testimony, much of which is 

later rejected.  

 

64. Otherwise, Mr. Kernaz submits that the paragraph central to this appeal, the impugned 

passage, is equivocal at its highest and does not overcome the negative credibility finding made 

with respect to Mr. Kernaz’s evidence. The Court of Appeal does not also address the subsequent 

portions of the trial judge’s reasons that were consistent more with the trial judge rejecting Mr. 

Kernaz’s evidence. To repeat the impugned passage:   

 

In this regard I am not satisfied that Mr. Kernaz’s evidence that he intended to 

share his meth with the woman at some point constitutes trafficking. There was no 

settled plan and no evidence of any person willing to share the drug with him. It 

was his hope perhaps, but not his purpose in possessing the methamphetamine. 

 

65. First, the language in the impugned passage is careful to position, and potentially 

distinguish, Mr. Kernaz’s evidence within the appropriate legal test for mens rea and the 

appropriate burden of proof: “In this regard I am not satisfied that Mr. Kernaz’s evidence that he 

intended to share his meth with the woman at some point constitutes trafficking”. In other words, 

an accused’s stated intention to share in other similar, perhaps more detailed cases could be the 

basis for a conviction, but the trial judge is not accepting of Mr. Kernaz’s particular evidence as 

rising that level in this case. In addition to the fact that Mr. Kernaz had not been truthful, 

something about Mr. Kernaz’s testimony was lacking for the trial judge.   

 

66. Second, and relatedly, the trial judge uses other vague, equivocal language to describe 

Mr. Kernaz’s apparent admissions, stating: “that he intended to share his meth with the woman 

at some point constitutes trafficking” and further “it was his hope perhaps”. This uncertainty 

again suggests that the trial judge is not accepting of Mr. Kernaz’s evidence as rising above the 
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level of mere “possibilities”. It would be more consistent with the trial judge accepting Mr. 

Kernaz’s evidence-in-chief that he intended to use the drugs himself. Further, it would take into 

account re-examination where Mr. Kernaz stated he was just “assuming” what would happen, 

having never had any discussion of the matter. Of note is that Mr. Kernaz gave no particularized 

times for when he would be using his drugs.  

 

67. In this way, the trial judge’s statement as to “settled plans” and “willing participants” 

should be seen as the trial judge’s way of wanting some corroborative evidence before accepting 

Mr. Kernaz’s stated intention he assumed he would later share his drugs at some point. Mr. 

Kernaz submits that in the context of the trial judge’s reasons, this passage does not reflect a 

change in the legal test (by requiring corroboration in all cases) but the trial judge’s way of 

addressing the strengths and weakness of the evidence in this case.  

 

68. Fourth, after the impugned passage, the trial judge does not again refer to Mr. Kernaz’s 

admissions against interests respecting the cocaine. Mr. Kernaz submits that such an approach 

would be consistent with the trial judge dismissing his evidence as to his intentions, or otherwise 

finding that it did not rise beyond a mere “possibility”. Once it was not accepted as fact, the 

evidence did not need to be repeated.  

 

69. Finally, the Court of Appeal’s conclusion that the trial judge erroneously relied on 

defence counsel’s closing submissions that there was no “agreement” and that giving was just a 

“possibility” reference to the submissions of counsel does not necessarily support a finding that 

the trial judge was misapplying the legal test for the mens rea. In this case, the “possibility” of 

sharing did not constitute a legal error, as it is consistent with the criminal standard of proof in 

such cases as covered above. Any reference to an “agreement” was inconsequential.  

 

70. In sum, while the trial judge used language that was not particularly clear, Mr. Kernaz 

submits the trial judge’s reasons when read as a while demonstrate that the Court did not accept 

Mr. Kernaz’s evidence of his intention to give as establishing anything beyond a “possibility” or 

that it was “very likely” he would share.  It is submitted that it is more likely that the trial judge 
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rejected Mr. Kernaz’s admissions against interest as the untruthful, incredible ramblings of a 

self-confessed drug addict who wanted to use the drugs himself.  

 

71.  Mr. Kernaz submits that because the trial judge did not find as fact that he intended to 

share his drugs, the trial judge did not misapply a legal test in her reasons. The trial judge simply 

did not accept that his evidence raised any more than a “possibility” that he would share his 

drugs, and accordingly the trial judge had a reasonable doubt as to Mr. Kernaz’s guilt. It is 

submitted that this determination does not reflect an erroneous view of the law.  

 

72. Rather, Mr. Kernaz submits that the findings the Crown sought to impugn on appeal were 

findings of credibility and fact. These findings are not open to review on a Crown appeal of an 

acquittal of an indictable offence: R v R.P., [2012] 1 SCR 746, 2012 SCC 22 at para 10; R v 

George, [2017] 1 SCR 1021, 2017 SCC 38. Similarly, the reasonableness of the trial judge’s 

decision cannot be challenged: R v J.M.H., [2011] 3 SCR 197, 2011 SCC 45 at para 26, 27. As 

the Crown did not raise an error of law on appeal, the Court of Appeal erred in interfering with 

the trial judge’s verdict.  

  

PART VI: SUBMISSIONS ON COSTS 

 

73. The appellant does not seek costs, and asks that none be awarded against him. 

 

PART V: ORDER SOUGHT  

 

74. The appellant respectfully requests that the appeal be allowed, the conviction for 

possession for the purposes of trafficking be quashed, and the acquittal entered by the trial judge 

be restored.  
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PART VI: IMPACT OF ANY ORDER, RESTRICTION OR BAN 

75. Not applicable. This matter is not subject to any sealing or confidentiality order, 

publication ban, classification of information in the file as confidential under legislation or 

restriction on public access to information in the file. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 19th DAY OF JULY, 2019. 

Per: T~ 
Counsel for the Respondent 
Nicholas Gregory Kemaz 
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