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PART I- OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The Wastech Application does not raise any question of national or public importance germane 

to the disposition of the instant case. 

2. The position ofWastech before the arbitrator was that the subject matter of the dispute involved 

the interpretation of the parties' contractual rights under a unique contract. 

3. With respect to the alleged duty of good faith, Wastech contended in the arbitration that its 

claim was based on long-established authority pre-dating Bhasin v. Hrynew, 2014 SCC 71 and 

not "predicated on any new law declared by Bhasin". 

4. The basis of the good faith claim was not made out. The arbitrator made no finding that the 

exercise of contractual discretion by Metro constituted a deprivation of substantially all of the 

benefits of the Comprehensive Agreement ("CA"), as required by the authorities relied on by 

Wastech. Nor did he find that Metro sought to undermine Wastech's contractual interests in bad 

faith. 

5. With respect to the second issue raised by the applicants, it is clear that the Court of Appeal had 

full and appropriate regard to the decisions of this court in Sattva Capital Corp. v. Creston Moly 

Corp., 2014 SCC 53, and Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32. 

B. Statement of Facts 

The nature of the CA 

6. As Fitzpatrick J., who decided Metro's leave application, stated: 

[9] The use of the word "comprehensive" in the title of the CA is 

somewhat of an understatement given the circumstances leading up to 

the signing of the CA. The CA was meant to consolidate various 

agreements in place between Metro and Wastech. The negotiations 

between the parties took place over an extended period of time and 

were assisted, in part, by the input of various expert consultants: Award 

at paras. 31 41. The CA itself is a complex document, some 66 pages 

long, and includes lengthy and equally complex schedules. 
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Greater Vancouver Sewerage and Drainage District v. Wastech 

Services Ltd., 2016 BCSC 68 

7. The Wastech Claimant's Statement in the arbitration stated: 

28. The derivation of the scope of Wastech 's profit-earning potential 

under theCA, together with the elements and formulas used to calculate 

the quantum of Wastech's annual compensation, are set out in over 

twenty pages of the CA. They were the result of months of 

development by the parties' expert consultants, working with the 

parties' representatives. Among other things, they: ... 

(d) settled the risk allocation as between the parties, 

including GVS&DD's responsibility for waste flow risks 

under its control, including GVS&DD's re-direction of 

waste flow among disposal facilities; ... 

(h) developed rate-resetting triggers, provisions and 

formulas. 

29. Although the parties intended for the CA to contain all of the 

provisions and mechanisms to manage their relationship over the 

twenty-year term, it is now apparent that the parties did not 

include a rate-setting mechanism in the event of a material re

direction of waste flow away from the CCLF [ ... ] 

Appendix "A" (emphasis added) 

8. The Target OR was a central concept underpinning the CA, together with the detailed 

provisions of the CA providing for the Target OR and triggers giving rise to adjustments 

to it. The CA did not include any provision whereby Wastech was to be provided with the 

opportunity to annually achieve the Target OR or a "regular, defined profit margin" as asserted 

at para. 71 of the Wastech argument. 

9. TheCA contain lengthy and complex rate-setting mechanisms which were activated by what 

the parties described as "triggers", describing events leading to adjustments of payments either 

from Metro to Wastech or from Wastech to Metro. These triggers arose from defined events 

and operated irrespective of whether either party was at fault or caused the event giving rise to 

the trigger. There was no provision in theCA reducing Wastech's compensation or providing 

compensation to Metro in circumstances where Wastech's conduct, in matters over which it had 

sole control, led to a failure to achieve the Target OR. Nor did the CA contain any provision 
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providing compensation to Wastech for any conduct of Metro leading to a failure to achieve the 

Target OR. 

10. As Recital C(8) stated, the formulae in theCA were intended to be "relatively straightforward 

to apply". 

11. In its leave argument, Wastech makes factual assertions, including assertions at para. 29 

regarding its ability to adjust to the changes in waste allocation, that are not found in the 

arbitration award. It is not for a court hearing an appeal, particularly this Court, to make such 

findings of fact. 

Reliance on recitals concerning maximizing capacity of CCLF 

12. There was no contractual provision requiring the annual maximization of the Cache Creek 

Landfill ("CCLF"). If such a contractual tenn had existed, it would have negated the need for 

any claims for implied terms or breach of a good faith duty. 

13. Thus, it is incorrect, as asserted by Wastech at para. 19, that the "maximization of the CCLF 

exercised a control" over the risk ofWastech not being able to earn its specified profit margin 

(the Target OR). Recital C(6) of theCA did not require that the use of CCLF be maximized in 

every year- only that the capacity should be maximized overall. 

14. The Court of Appeal correctly disposed ofWastech's reliance on Recital C(6): 

[53][ ... ] In Wastech's submission, Recital C(6), quoted earlier in these 

reasons, clearly reflected an expectation that the annual allocation of 

waste by Metro would maximize the annual volume going to Cache 

Creek. The chambers judge rejected this argument, observing that if the 

arbitrator had found that the recital did reflect a common intention of 

the parties to maximize the waste delivered to Cache Creek, be (the 

arbitrator) would have implied a tenn to that effect. (At para. 40.) (I 

also note that it is erroneous to elevate recitals to contractual 

obligations: see PUC Distribution Inc. v. Brascan Energy Marketing 

Inc. 2008 ONCA 176 at para. 31, lve. to app. refd (2008) 390 N.R. 

398. Recitals are generally referred to only for the purpose of clarifying 

ambiguities: see Robb v. Walker 2015 BCCA 117 at para. 27.) 
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15. In an effort to ground its good faith claim in a provision of theCA, Wastech relied, both in the 

arbitration and in the courts below, on Recital C(6). However, neither the arbitrator nor the 

courts below accepted Wastech's interpretation of Recital C(6), and the arbitrator did not rely 

on Recital C(6) in determining the existence of a good faith duty. 

The Wastech position in the arbitration 

16. In the Wastech Factum dated March 30, 2016 (Appendix "B") seeking to set aside the grant of 

leave to appeal, the following was stated: 

(a) The subject matter of the arbitration was the interpretation of 

parties' contractual rights under a unique, long-term, relational 

contract: Opening Statement, p. iii; 

(b) Wastech advanced two alternative arguments: one was the implied 

tenn that should form part of s. 14.14 of theCA providing for are

set of the Long Haul and Short Haul rates as well as a compensatory 

payment in the event of a radical re-direction of waste away from 

the CCLF; and based upon a conventional duty of good faith 

contractual performance (a doctrine existing prior to but also 

recognized by and confirmed in Bhasin): para. 31, p. 1 0; 

(c) The arbitrator's finding of a good faith constraint on the exercise of 

Metro's discretion to re-direct waste away from the CCLF was not 

predicated on any new law declared by Bhasin but was rather based 

upon established authority long-predating that case (ie. Schluessel, 

as cited by the arbitrator): para. 40, pp. 13-14. 

(emphasis added) 

17. As the arbitrator noted (A ward para. 78), the Was tech good faith claim was based on an inability 

of Metro to exercise its discretion in a manner" ... that deprives Wastech of a benefit contracted 

for and, more particularly, a benefit that [Metro] expressly agreed Wastecb was entitled to 

expect subject to satisfactory performance ... ". 

18. However, the alleged contractual benefit was based, not on the terms of the CA, but on the 

factual matrix. As the arbitrator noted: 

[29] Wastech relies on what it inter-changeably refers to as evidence 

of "surrounding circumstances" or the "factual matrix" to justify the 

implication of a term or a duty of good faith. 
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19. The arbitrator made fmdings of fact (Award para. 63) which included the following: 

1. Both parties were aware of the possibility that waste flows to CCLF 

might reduce and that one possible reason for a volume reduction 

would be the direction of waste to VLF rather than CCLF; 

2. Both parties were aware that a possible consequence of a reduction 

in waste volumes delivered to CCLF would be that Wastech would 

not achieve the Target OR; 

3. Both parties thought it was highly unlikely that there actually would 

be a substantial reallocation of waste away from CCLF to VLF; 

4. As a consequence, and because of a mutual desire to simplify the 

CA, both parties agreed that no provision dealing with that 

eventuality should be included in the CA. 

20. As a result, there was a fai lure of the parties to agree on rights and obligations should there 

occur a substantial reduction in volumes allocated to CCLF. The arbitrator stated: 

75. According to the evidence, one of the expressed rationales at the 

time for not including such a provision was that it would add 

complexity to the CA. There are a number of possible mechanisms 

to address the problem of an unexpected imbalance in the 

allocation of waste as between CCLF and VLF, or of an unexpected 

decline in waste volumes, several of which were actually discussed, 

without any agreement being reached. The fact that the parties agreed 

that building-in a solution would add undue complexity belies the 

suggestion that it is "obvious" that the specific terms sought to be 

implied is one to which the parties would readily have agreed. 

(emphasis added) 

21. In dismissing the claim for an implied term, the arbitrator stated: 

74. . . .. Based on the evidence, if the parties had been asked when 

agreeing to the CA whether such a term should be included, they would 

have said "no", just as they in fact did when the issue was actually 

raised. 

76. Evidence of statements by the parties that they believed that a 

reduction in deliveries to CCLF was unlikely explains why there was a 

common intention not to include the term that Metro now seeks to 

imply. Both parties may have been wrong in their predictions of what 

would happen in the future, and one or both of them (with the benefit 
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of hindsight) may have been imprudent in deciding that no adjustment 

provision was required to deal with the unlikely eventuality, but these 

are no reasons to re-write the agreement by implying a term the 

substance of which both parties rejected at the time the agreement was 

made. 

(emphasis in bold added) 

22. On appeal, the Court of Appeal concluded that arbitrator's approach amounted to an error in 

law: 

[74] For the foregoing reasons, I conclude that the questions posed for 

the Court must be answered in the affirmative and that more 

particularly, the arbitrator erred in law in: 

(1) failing to address whether Wastech had a legitimate 

expectation, founded in the Agreement, that if Metro 

exercised its discretion as it did, it would compensate 

Wastech over and above the adjustments provided for in 

the Agreement; 

(2) failing to consider the effect of his rejection of an 

implied term in his analysis of the duty of good faith; 

(3) effectively concluding that the duty of good faith is 

breached whenever a contracting party fails to have 

"appropriate regard" for the other, in circumstances 

where the agreement has not been found to have been 

"nullified" or "eviscerated"; and 

( 4) finding "dishonesty" and thus a breach of the duty 

of good faith on Metro's part without any subjective 

element of dishonesty, improper motive (under which I 

would include "seeking to undermine" the interests of 

the other party), or bad faith as understood in existing 

law .. .. 

PART II- QUESTIONS IN ISSUE 

23. The position of the respondents with respect to the questions stated by Wastech is that the 

questions posed do not arise in the circumstances of this case. The arbitration award at issue, 

arising from a unique contract and set of circumstances, represented an incorrect application of 

doctrines that pre-dated Bhasin, and the reasons of the Court of Appeal raise no issues of public 

importance. 
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24. The issue concerning Sattva and Teal Cedar does not arise on this appeal as it is not an appeal 

from a decision to grant or deny leave to appeal under the Arbitration Act, RSBC 1996, c. 55. 

Wastech did not seek leave to appeal the prior decision of the Court of Appeal granting leave 

in this case. 

PART ill- STATEMENT OF ARGUMENT 

25. In opposing Metro's leave application in the courts below, Wastech maintained that the issues 

in this case were limited to "a 'one off' dispute between Metro and Wastech [ ... ],such that the 

Award has little precedential value": 2016 BCSC 68 at para. 61. Wastech now submits that the 

issues raise questions of national importance. W astech' s earlier position was correct: this appeal 

raises no questions of national importance. Bhasin is not unclear; there are not two different 

approaches to itts interpretation. 

Bhasin has been consistently applied 

26. Contrary to Wastech's assertion that this Court in Bhasin recognized that underlying 

uncertainties were created by that case, and the assertion that this Court has recognized a 

"pressing need" to clarify the nature and scope of the duty of good faith, Bhasin was explicitly 

intended to and has provided certainty in the law of contract: 

[62) I conclude from this review that enunciating a general organizing 

principle of good faith and recognizing a duty to perform contracts 

honestly will help bring certainty and coherence to this area of the law 

in a way that is consistent with reasonable commercial expectations. 

27. Since Bhasin, Canadian courts have paid careful attention to the limits of the doctrine it 

developed. Wastech 's application fails to distinguish between the overarching principle of good 

faith and its specific applications in an effort to suggest tension in lower court decisions that do 

not exist. Indeed, the only analysis that departed from the principles stated in Bhasin was the 

analysis ofthe arbitrator, which the Court of Appeal correctly set aside. 

28. Courts have been careful to distinguish between the overarching principle of good faith, and the 

specific doctrines through which it is applied, as directed by Bhasin: 
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[66] This organizing principle of good faith manifests itself through 

the existing doctrines about the types of situations and relationships in 

which the law requires, in certain respects, honest, candid, forthright or 

reasonable contractual performance. Generally, claims of good faith 

will not succeed if they do not fall within these existing doctrines. 

29. As explained by Cromwell J., the purpose ofthis approach is to prevent the overarching good 

faith principle from descending into "palm tree" justice: 

[70] [ . .. ] The development of the principle of good faith must be clear 

not to veer into a form of ad hoc judicial moralism or "palm tree" 

justice. In particular, the organizing principle of good faith should not 

be used as a pretext for scrutinizing the motives of contracting parties. 

[71] Tying the organizing principle to the existing law mitigates the 

concern that any general notion of good faith in contract law will 

undermine certainty in commercial contracts. In my view, this 

approach strikes the correct balance between predictability and 

flexibility. 

30. This is the approach that was manifested in Moulton Contracting Ltd. v. British Columbia, 2015 

BCCA 89, where the court concluded that the specific duty of honest contractual performance 

did not have application to those facts, and that the resort to the overarching principle was not 

appropriate. As Wastech correctly notes, other courts have also expressed caution in respect of 

the scope of the overarching principle: see, e.g. Styles v. Alberta Investment Management 

Corporation, 2017 ABCA 1 at [50]. 

31. However, Wastech also asserts that three other authorities have adopted a "broader view" of 

Bhasin. A review of these three cases, however, suggests that this argument cannot be sustained. 

Each of the cases cited relies on one of the pre-existing applications of good faith in the common 

law. 

32. 0856464 B.C. Ltd. v. TimberWest Forest Corp., 2014 BCSC 2433, concerned a contract 

containing a specific term requiring the parties to negotiate in good faith to establish rates. The 

coutt had regard to the large body of authorities concerning the duty to negotiate in good faith 

that pre-dated Bhasin, and noted that good faith "requires that parties generally must perform 

their contractual duties honestly and reasonably and not capriciously or arbitrarily" (para. 252). 

This is consistent with the holding in Moulton, as described in the Wastech leave argument at 
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para. 53. While the court went on to find that the defendant had acted in a manner that was 

designed to terminate the contract, and therefore was acting in bad faith, nothing about the 

reasons runs in tension to the approach in Moulton. 

33. Wastech suggests that International Sausage House v. Hammer, 2015 BCSC 1155, 

demonstrates a broader application of good faith. In fact, the case involved the application of 

a well-accepted limit on the exercise of contractual discretion, a long-standing doctrine pre

dating Bhasin, and referred to in Bhasin. 

34. Industrial Alliance Insurance and Financial Services Inc. v Brine, 2015 NSCA 104, cannot 

fairly be characterised as emphasizing a particular reading of Bhasin when the paragraph 

referred to by Wastech quotes from three different paragraphs from Bhasin, including the 

summary provided by Cromwell J. in that case. Moreover, as Industrial Alliance concerned an 

insurance contract, it fell within one of the pre-existing pockets of law where good faith had 

significant application quite apart from Bhasin. 

35. Each of these cases is consistent with the approach in Bhasin which instructed courts to consider 

whether there is a pre-existing doctrine of good faith that would apply in the circumstances, and 

then consider what that pre-existing doctrine requires in the specific circumstances as an 

expression of the duty of good faith. 

36. The issue that confronted the Court of Appeal in this case was not a tension alleged to arise 

from those authorities, but rather an arbitration award that failed to have regard to the specific 

requirements in Bhasin, and instead veered into error by applying the organizing principle 

without regard to the specific provisions of the contract in dispute. 

Court of Appeal correctly applied Bhasin 

37. Wastech asserts this case raises important questions about the scope and meaning of the duty 

of the good faith principle "in protecting reasonable contractual expectations from the bad faith 

exercise" of unilateral contractual power. These questions are manifestly without merit. As the 

decision of the Court of Appeal demonstrates, the award was not grounded in any contractual 

right of Wastech giving rise to a reasonable contractual expectation on its part. Instead, the 

Wastecb good faith claim was advanced on the basis of the factual matrix. 
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38. At para. 72, Wastech submits that it was not a good faith exercise of discretion for Metro to 

reduce its costs "knowing it was putting the central contractual benefit out of reach ofWastech". 

There was no central contractual benefit of the type contended for - the CA did not provide for 

a regular, defined profit margin. Rather it provided for a complex system of triggers and 

adjustments, and for Metro to have discretion over the allocation of waste. 

39. Moreover, this statement does not fairly reflect the evidence given by Metro and accepted by 

the arbitrator: Award, paras. 87-88. The decision respecting the allocation of waste in 2011 was 

guided by the objectives of maximizing the Burnaby incinerator's efficiency, preserving 

remaining site capacity at the CCLF, and operating the system in the most cost-effective 

manner. Declining waste volumes in 2009 were negatively impacting Metro's sole source of 

revenue such that Metro was required to access funds from its operating reserves to cover its 

operating costs. The arbitrator accepted, in light of these financial constraints, more fully stated 

at para. 87, that Metro focused on the cost differences associated with different disposal options. 

40. Metro did not take the position in the courts below that rejection of an implied term in every 

case negates claims for breach of duties of good faith- but rather that the rejection of the specific 

implied term in this case made the arbitrator's conclusion on good faith impossible. 

41. As the Court of Appeal accepted, having concluded that there was no contractual provision, 

express or implied, to address the reallocation of costs in the event that waste was redirected 

away from the CCLF, the arbitrator could not conclude that Metro had deprived Wastech of the 

benefits of the contract- because the contract specifically did not provide for those benefits: 

[86] [. . .] Since the arbitrator had rejected the implied term as 

something the parties had intentionally excluded, it seems to me that, 

with respect, he erred here in failing to apply the right test - namely 

whether Wastech had a legitimate expectation arising out of the 

Agreement that Metro would not exercise its discretion in the way it 

did. The answer to that question had to lie not in the financial effect of 

the re-allocation on Wastecb, but in the Agreement. Only then could an 

expectation to this effect be described as "contractual". 

42. The Court of Appeal's approach is consistent with the existing authorities, and recognizes that 

in other cases the absence of an implied te!Til will not be fatal to a claim of breach of a good 

faith duty. 
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Sattva and Teal Cedar are not in issue on this appeal 

43. With respect to the second issue raised by the applicants, it is clear that the Court of Appeal had 

full and appropriate regard to the decisions of this court in Sattva and Teal Cedar Products. 

44. Wastccb submits: 

9. [ ... ] The arbitrator's decisions on these issues were, according to 

Teal Cedar and Sattva, questions of mixed fact and law and thus not 

reviewable. The outcome below does not evidence any of the vigilance 

called for by this Court against finding extricable questions of law 

when in reality the objection concerns how the arbitrator applied the 

law to the facts. 

45. Wastech unsuccessfully appealed the order granting Metro leave to appeal on the principal 

ground that the issues raised by Metro were issues on mixed fact and law. Wastech did not seek 

leave to appeal from that decision to this Court, as would be required: Sattva at (34]. 

46. Its submission before the Court of Appeal amounted to a collateral attack on the earlier order 

of the Court of Appeal and was properly rejected. The Court of Appeal correctly held [ 49] that 

the prior division of the court had conclusively determined that the proposed grounds of appeal 

were questions of law and supported that conclusion by reference to the decision of this Court 

in Sattva. 

47. In any event, Wastech's submission concerning standard of review has no merit. The 

application of administrative law principles to the review of arbitration awards was specifically 

prescribed by this Court in Sattva: 

[106] Dunsmuir and the post-Dunsmuir jurisprudence confirm that it 

will often be possible to determine the standard of review by focusing 

on the nature of the question at issue (see for example Alberta 

(Information and Privacy Commissioner) v. Alberta Teachers' 

Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at para. 44). In the 

context of commercial arbitration, where appeals are restricted to 

questions of law, the standard of review will be reasonableness unless 

the question is one that would attract the correctness standard, such as 

constitutional questions or questions of law of central importance to the 

legal system as a whole and outside the adjudicator's expertise (Alberta 

Teachers i Association, at para. 30). The question at issue here, whether 

the arbitrator interpreted the Agreement as a whole, does not fall into 

0 12059/00 I /0036 7646-8 



1 2 

one of those categories. The relevant portions of the Dunsmuir analysis 

point to a standard of review of reasonableness in this case. 

(emphasis added) 

48. The Court of Appeal did not err in having regard to whether the question was a question of 

central importance to the legal system as a whole. Moreover, the Court of Appeal in this case 

concluded that regardless of the standard of review to be applied, correctness or reasonableness, 

the arbitrator's award could not stand: Court of Appeal at [74]. 

PART VI- SUBMISSION ON COSTS 

49. The respondent seeks its costs of this application. 

PART V- ORDER SOUGHT 

50. The respondent seeks an order that the application be dismissed with costs. 

Dated at Vancouver, British Columbia, this 23rd day ofMay, 2019. 

Counsel for the respondent, Greater Vancouver Sewerage anfurainage District 

IRWIN G. NATHANSON, Q.C. 
Nathanson, Schachter & Thompson LLP 
750 - 900 Howe Street, Vancouver, BC, V6Z 2M4 

Counsel for the""respondent, Greater Vancouver Sewerage and Drainage District 

JULIA K. LOCKHART 
• 

Nathanson, Schachter & Thompson LLP 
750 - 900 Howe Street, Vancouver, BC, V6Z 2M4 
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