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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. This case demonstrates the need to clarify two central and unsettled elements of good 

faith in contract law:  

A. If a party exercises a discretionary power when it will obviously injure the other 

contracting party, is it in breach of good faith if it substantially deprived the other 

party of their central contractual benefit or does it also require proof of subjective 

dishonesty?   

B. What is the required nexus between a contracting party’s legitimate contractual 

expectation and the particular terms of the contract in order for the contractual 

expectation to be protected by the duty of good faith?  

2. The British Columbia Court of Appeal recognised the importance of the issues:  

This appeal tests the nature and scope of changes made recently by the Supreme 
Court of Canada in both the substantive law of contract (in Bhasin v. Hrynew 

2014 SCC 71 (CanLII)) and the law relating to the appellate review of arbitral 
decisions resolving contractual disputes (in Sattva Capital Corp. v. Creston Moly 
Corp. 2014 SCC 53 (CanLII) and Teal Cedar Products Ltd. v. British Columbia 

2017 SCC 32 (CanLII)). 

[The issues raised are] of importance to the parties and the legal system as a 

whole, involving as they do the scope and meaning of good faith in contract, as 
newly explained in Bhasin.1 

3. Appellate jurisprudence demonstrates a conflict in the lower courts concerning the 

aspects of the duty of good faith in issue here and require guidance from this Court. That 

need is demonstrated here, where one of Canada’s leading commercial arbitrators and a 

leading appellate jurist came to diametrically opposed conclusions as to the scope of the 

duty of good faith.  

                                                 
1
 Reasons for Judgment of the BC Court of Appeal (“BCCA Reasons”), paras. 1, 74. 
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4. The arbitrator found that the parties recognised at the time of contract formation they 

could not capture all of the eventualities that might arise over the course of the relational, 

20-year agreement. They effectively left the respondent’s unilateral exercise of 

contractual discretion governed by the duty of good faith. In this circumstance, the 

arbitrator’s application of good faith fulfilled the parties’ intentions. The Court’s reversal 

of his award gives effect to the absence of an agreed compensatory mechanism without 

giving any effect to the other contractual expectations which were consistent with, and 

founded upon, the provisions of the contract.  

5. The Court of Appeal’s analysis treated good faith as confined by the agreed terms of the 

contract rather than asking whether what occurred was a good faith exercise of the 

contractual discretion. The court in effect denied that the unilateral exercise of a 

contractual discretion is subject to the obligation of good faith, which operates to prevent 

the self-interested destruction of fundamental, mutual contractual expectations. The 

judgment below is inconsistent with the good faith principle described in Bhasin and 

prevents the development of the law in accordance with the underlying principle. 

6. The scope of the good faith obligation is remarkably well-positioned in this case for 

decision by this Court. The award of damages for breach of good faith performance by 

one of Canada’s leading commercial arbitrators is soundly anchored in the facts and the 

contract. The Court of Appeal’s reversal is explicitly based on the acceptance of the facts 

and contractual interpretation by the arbitrator but reverses the award on the basis of a 

very narrow view of the application of the good faith principle.  

7. Good faith, at its core, is the exercise of contractual powers in a fashion that is consistent 

with the mutual goals of the relationship. Here that means recognising that the exercise of 

discretion was inconsistent with the parties’ mutual goal of performance-based regulation 

of costs and profits, which permitted the identified margin to be earned by the applicant 

through capable management. 

8. Recent domestic and international commentary agrees that while Bhasin was a step in the 

development of the duty of good faith in contracts it expressly did not answer the 
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questions in issue. Addressing this case will permit this Court to advance the clarification 

of good faith that was represented by Bhasin.  

9. This case also illustrates that, despite Sattva Capital Corp. v. Creston Moly Corp., 2014 

SCC 53 and Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, lower courts 

continue to be reluctant to apply this Court’s jurisdiction regarding the standard of review 

of arbitral awards. The court below overturned the arbitrator’s interpretation of the 

contract on the grounds that he failed to address whether the applicant Wastech had a 

legitimate expectation founded in the contract. The Court also overturned the arbitrator’s 

finding that the reasonable contractual expectations of Wastech had been defeated. The 

arbitrator’s decisions on these issues were, according to Teal Cedar and Sattva, questions 

of mixed fact and law and thus were not reviewable. The outcome below does not 

evidence any of the vigilance called for by this Court against finding extricable questions 

of law when in reality the objection concerns how the arbitrator applied the law to the 

facts. 

B. Nature of the claim and the contract between the parties  

10. The applicant Wastech is a company that had a 20-year contract (“Comprehensive 

Agreement” or “CA”) with the Greater Vancouver Sewerage and Drainage District 

(“Metro”) for the transportation of solid waste.2 

11. The respondent Metro is a corporate body exercising regulatory authority over waste 

disposal facilities in the Greater Vancouver Regional District (“GVRD”).3 

12. In 1996, the parties agreed to a 20-year contract for an integrated waste management 

system that shared the benefits that could be obtained through efficiencies and superior 

performance. Metro wanted to control the costs and trucking waste and Wastech wanted 

an assurance it would earn a fair profit if it performed well.4 Disposal rates were set at the 

beginning of the CA and, once set, only adjusted by inflation or other defined 

mechanisms in the CA.  

                                                 
2
 Award, para. 1; Reasons for Judgment of McEwan J. (“BCSC Reasons”), para. 5. 

3
 Award, para. 2; BCSC Reasons, para. 6. 

4
 Award, paras. 3, 41; BCSC Reasons, para. 7-8. 
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13. The CA provided that solid municipal waste would be delivered to various transfer 

stations managed by Wastech in the Lower Mainland and transported by, or on behalf of, 

Wastech to the Cache Creek Land Fill (“CCLF”), the Vancouver Landfill (“VL”) and the 

Burnaby Waste to Energy Facility (“Burnaby Incinerator”).5 The CA also provided for 

different payment scales reflecting the different costs of transportation. A Long Haul 

Rate (“LHR”) was payable for the transfer, transport and disposal of municipal solid 

waste to the CCLF. A Short Haul Rate (“SHR”) was payable for the transfer and 

transport of municipal solid waste to the VL and the Burnaby Incinerator. 

14. The cost of running Lower Mainland transfer stations was significant and apportioned 

between the LHR and SHR based on shipped tonnage.6 Any radical shift in volumes 

between long-haul and short-haul significantly affected Wastech’s compensation. 

15. Although the CCLF was a more expensive facility, because of the limited availability of 

alternatives, the parties understood that during the CA, Metro needed Wastech to plan 

and operate on the basis that would maximize the volumes going to the CCLF.7 This was 

expressly reflected in Recital C(6), which provided that the CA “will, in relation to the 

operation of the comprehensive municipal solid waste transfer system…provide for the 

maximization of the municipal solid waste disposal capacity of the Cache Creek 

Landfill…” 

16. Wastech’s payment for services was predicated on a specified operating margin: the 

agreement provided for a “target operating ratio” of 0.89 (“Target OR”), based on 

operating costs being 89% of total revenues.8 The Target OR was negotiated on the basis 

of the financial performance under the previous contracts. 

17. One of the variables impacting total revenues and costs (and thus Wastech’s ability and 

opportunity to achieve the Target OR) was the volume of waste allocated for disposal to 

each of the CCLF, the VL and the Burnaby Incinerator.9 When the CA was made, both 

                                                 
5
 Award, paras. 4, 49; BCSC Reasons, paras. 9-10. 

6
 Award, para. 6; BCSC Reasons, para. 10. 

7
 Award, paras. 52, 56, 58, 62; BCSC Reasons, para. 22. 

8
 Award, para. 5; BCSC Reasons, para. 11. 

9
 Award, paras. 6, 43; BCSC Reasons, para. 12. 
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parties knew that if the Target OR was to be achieved, rates, costs and total volumes 

allocated to each disposal site had to be in an appropriate balance. In large measure, this 

was due to the contractual formula which allocated the cost of running the transfer 

stations between the LHR and the SHR. 

18. Metro, however, had the contractual discretion to annually allocate waste between the 

CCLF, VL and Burnaby Incinerator.10 Section 12.7 required Metro to provide to 

Wastech, by no later than August 15 of each year a “detailed forecast” for the following 

operating year of the allocation of all the waste expected to be handled in the system 

during the following operating year (an “Annual Waste Allocation Plan”). 

19. Wastech planned its operations and managed its costs with the view to maximizing 

operating efficiencies in accordance with the Annual Waste Allocation Plans.11 As a 

result, Wastech’s ability to earn its specified profit margin (the Target OR) was affected 

by Metro's exercise of discretion as to the portion of long-haul or short-haul volumes. 

This was particularly so if the discretion was exercised at a time or in a manner that made 

it impossible to adjust the costs relating to the operation of the transfer stations in the 

Lower Mainland. The maximization of the CCLF exercised a control over this risk since 

it meant that portion of the volume was reasonably predictable and hence Wastech could 

predict one aspect of the operations.  

C. Decision of Arbitrator Ghikas, Q.C. (February 13, 2015) 

20. The issue before the arbitrator was whether Metro’s discretionary waste allocation in 

2011 made it impossible for Wastech to achieve the Target OR and whether, in that 

result: (1) Metro breached an implied term of the CA requiring a retroactive rate 

adjustment and compensatory payment; or (2) Metro breached a duty to perform the CA 

in good faith by allocating waste volumes in such a way as to deprive Wastech of the 

opportunity to earn the Target OR.12 

21. The arbitrator made several findings critical to his Award. 

                                                 
10

 Award, para. 44; BCSC Reasons, para. 13. 
11

 Award, para. 44; BCSC Reasons, para. 14. 
12

 Award, paras. 28, 32. 
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22. First, Metro made a conscious decision in 2010 to significantly redirect waste flow 

volume from the CCLF to the VL. Metro’s allocation decision for 2011 (“2011 Waste 

Allocation Plan”) caused volumes delivered to the CCLF to drop precipitously by 

123,328 tonnes, or 31%, relative to 2010.13 Metro made its decision to redirect waste 

from the CCLF to the VL because it would be better off financially, even though it knew 

that the decision was likely to cause significant operational issues for Wastech such as 

layoffs and lower royalty payments.14 

23. Second, as a result of Metro’s 2011 Waste Allocation Plan, it was impossible for Wastech 

to achieve the Target OR for the 2011 operating year as the radical shift from long-haul 

to short-haul left no means of recovering the costs to operate the transfer stations that 

were allocated to the long-haul. Wastech could not adjust the rates to levels that would 

compensate for the reallocation. 

24. Third, the Comprehensive Agreement did not expressly address a radical re-distribution 

of waste away from the CCLF because when the CA was negotiated the parties did not 

think it was realistically possible that Metro would direct a redistribution because of the 

express premise, reflected in Recital C(6), that the CCLF would be used to its annual 

maximum capacity during the term of the CA.15 The arbitrator summed this up as 

follows: 

Based on the entirety of the evidence (and without deciding at this stage that the 
evidence is relevant or admissible in the context of the specific claims made by 

Wastech in this arbitration) I find that when the CA was being negotiated: 

Both parties were aware of the possibility that waste flows to CCLF might reduce and 
that one possible reason for a volume reduction would be the direction of waste to 

VLF rather than CCLF; 

Both parties were aware that a possible consequence of a reduction in waste volumes 

delivered to CCLF would be that Wastech would not achieve the Target OR; 

Both parties thought that it was highly unlikely that there actually would be a 
substantial reallocation of waste away from CCLF to VLF; 

                                                 
13

 Award, paras. 47, 52, 54, 89; BCSC Reasons, para. 16. 
14

 Award, paras. 53, 87-88; BCCA Reasons, para. 32. 
15

 Award, paras. 56, 58, 62. 
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As a consequence, and because of a mutual desire to simplify the CA, both parties 
agreed that no provision dealing with that eventuality should be included in the CA.16 

25. Fourth, the opportunity for Wastech to achieve the Target OR was a central concept 

underpinning the CA.17 The fundamental bargain underlying the CA was the assurance of 

cost control to Metro and the assurance of an operating margin to Wastech. The chance to 

earn the annual Target OR was the fundamental benefit for which Wastech bargained.  

26. The arbitrator first turned to the question of whether there was an implied term that 

Wastech would have the annual opportunity to meet the Target OR. He held that he could 

not imply this term into the CA because the parties had decided not to include such a 

term (since it was highly unlikely to be an issue).18 

27. The arbitrator next considered the duty of good faith. He found that Metro breached its 

good faith obligation by exercising its discretion under the CA to unreasonably deprive 

Wastech of its bargained for benefit.19 This legal duty was not excluded because the 

parties had decided not to negotiate a term to address the circumstance.20 The CA was a 

“long term relational agreement that depends upon an element of trust and confidence if 

the mutual expectations of the parties are to be achieved” and that it “falls within the 

types of situations and relationships in which the existing doctrines require Metro have 

‘appropriate regard’ for the legitimate contractual interests of Wastech when exercising 

its discretionary contractual power.”21 

28. While routine changes to waste allocations, even if they had a negative impact on 

Wastech, were not breaches of Metro’s good faith obligation, the 2011 material reduction 

in waste allocated to CCLF and material increase in waste allocated to VLF, which had 

significant financial implications, was a breach of the duty of good faith.22 

                                                 
16

 Award, para. 63. 
17

 Award, paras. 42, 84, 94. 
18

 Award, paras. 31, 74. 
19

 Award, paras. 78-97. 
20

 Award, para. 91. 
21

 Award, para. 85. 
22

 Award, para. 86. 
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29. The unfairness of Metro’s allocation arose from the fact that Metro reduced its waste 

allocations to reduce its own costs knowing that this would make it impossible for 

Wastech to earn its Target OR in 2011.23 This relates to the fact that there was no means 

of recovering the transfer station cost allocated to the long-haul this volume was radically 

shifted to short-haul. At the time of the 2011 allocation in 2010, Metro did not actually 

have the ability to implement its projected allocation. Metro only gained the ability to do 

this in the middle of 2011. Therefore, while Metro estimated its 2011 allocation would 

likely change dramatically, this outcome was not certain until well into 2011. As a result, 

Wastech had to maintain LHR transfer station capacity, although ultimately the volume 

of waste shipped to the CCLF made this an economically untenable situation.  

30. The arbitrator recognised that the existing doctrines of the duty of good faith do not 

require evidence of dishonesty in all cases.24 The specific category of the good faith 

doctrine in issue in this appeal characterised the exercise of an acknowledged, bargained 

for contractual right as “dishonest” (in the sense of not being in good faith) where it was 

wholly at odds with the legitimate contractual expectations of the other party.  

31. Wastech had a legitimate contractual expectation that Metro would not exercise its 

discretion to implement a material change in the volume of waste allocated to the CCLF 

that had the effect of depriving Wastech of the opportunity, if it performed its own 

obligations, to achieve the Target OR.25 In the exercise of its discretion under the CA for 

2011, Metro failed, contrary to its duty of good faith contractual performance, to act with 

appropriate regard for this legitimate contractual expectation.26 

32. In the result, the arbitrator awarded damages for breach of Metro’s duty of good faith in 

the amount of Wastech’s actual lost earnings for 2011 ($2,888,162).27 

                                                 
23

 Award, paras. 54, 63, 86-89. 
24

 Award, para. 90. 
25

 Award, para. 92. 
26

 Award, paras. 93-97. 
27

 Award, paras. 64, 97. 
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D. Judgment of McEwan J. (2018 BCSC 605) 

33. The Court of Appeal addressed the two questions afresh and reversed the award for its 

own reasons, and so, with respect, the chambers judge’s reasons are largely irrelevant.28 

34. The chambers judge found the arbitrator erred in his treatment of the duty of good faith in 

two ways.29 First, he concluded the Award was based on a general duty of good faith as 

an extension of Bhasin. Second, he concluded that the arbitrator’s dismissal of the claim 

of an implied term raised a “problem” for the claim of a breach of good faith. Because the 

contract did not have an express or implied term regarding the rights and obligations of 

the parties should Metro exercise its discretion to substantially reduce the volumes 

allocated to the CCLF, there could be no duty to exercise that discretion in good faith. 

The finding of no implied term excluded the availability of both avenues of relief.  

E. Judgment of the British Columbia Court of Appeal (2019 BCCA 66) 

35. The British Columbia Court of Appeal dismissed Wastech’s appeal. 

36. There was no debate that the Comprehensive Agreement was a complex, relational 

contract that came within an existing category to which the duty of the good faith 

applied: a party who has discretion under a contract may not exercise it so as to 

substantially nullify the bargained objective or to cause significant harm to the other.30  

37. The court held that if Wastech had a legitimate contractual expectation that Metro would 

not redirect or re-allocate waste “to an extent that deprives Wastech of the possibility of 

achieving the Target OR” [emphasis in original], this could only come from the 

Comprehensive Agreement.31 Because the arbitrator did not find an implied term in the 

Agreement that was the same as this expectation, the duty of good faith did not apply.  

38. Madame Justice Newbury also stated that the arbitrator found a violation of the duty of 

good faith based merely on a “disregard of contractual interests” and that this was an 

                                                 
28

 BCCA Reasons, paras. 65, 74. 
29

 BCSC Reasons, paras. 41-42, 49, 56-57, 59-61, 63. 
30

 BCCA Reasons, paras. 62, 66-73. 
31

 BCCA Reasons, para. 67-69. 
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impermissible extension of Bhasin.32 The Court of Appeal held that there must be 

subjective bad faith (a “stench”) as in other areas of the law such as fraud.33 

39. In the result, Newbury J.A. concluded that the arbitrator erred in law in: 

(1) failing to address whether Wastech had a legitimate expectation, founded in 
the Agreement, that if Metro exercised its discretion as it did, it would compensate 

Wastech over and above the adjustments provided for in the Agreement; 

(2) failing to consider the effect of his rejection of an implied term in his analysis 
of the duty of good faith; 

(3) effectively concluding that the duty of good faith is breached whenever a 
contracting party fails to have “appropriate regard” for the other, in circumstances 

where the agreement has not been found to have been “nullified” or “eviscerated”; 
and 

(4) finding “dishonesty” and thus a breach of the duty of good faith on Metro’s 

part without any subjective element of dishonesty, improper motive (under which 
I would include “seeking to undermine” the interests of the other party) or bad 

faith as understood in existing law [emphasis in original].34 

40. The court agreed with Metro that these were errors of law that were of importance to the 

parties and the legal system as a whole because they involved the scope and meaning of 

good faith in contract, as newly explained in Bhasin.35 

  

                                                 
32

 BCCA Reasons, para. 70. 
33

 BCCA Reasons, paras. 71-73. 
34

 BCCA Reasons, para. 74. 
35

 BCCA Reasons, para. 74. 
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PART II - QUESTIONS IN ISSUE 

42. Wastech submits that this case raises important questions about the scope and meaning of 

the duty of good faith principle in protecting reasonable contractual expectations from the 

bad faith exercise of unilateral contractual power. Specifically, it raises the following 

questions: 

A. If a party exercises a discretionary power when it will obviously injure the other 

contracting party, is it in breach of good faith if it substantially deprived the other 

party of their central contractual benefit or does it also require proof of subjective 

dishonesty?   

B. What is the required nexus between a contracting party’s legitimate contractual 

expectation and the particular terms of the contract in order for the contractual 

expectation to be protected by the duty of good faith?  

43. This case also highlights the fact that lower courts continue to resist this Court’s stringent 

caution in both Sattva and Teal Cedar against recognising legal errors when in substance 

the disagreements with an award concerns issues which are not reviewable.  
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PART III - STATEMENT OF ARGUMENT 

A. This case raises issues of public importance that should be resolved by this Court 

44. The relationship of the duty of good faith and the law of contracts has the potential to 

affect millions of parties to disputes across the country; the issues arising in this case are 

therefore questions of national, and public importance. In Bhasin, this Court advanced the 

law about the duty of good faith in contracts in a helpful and purposive manner.36 

However, the judgment below is the latest illustration that lower courts require further 

guidance. Left unaddressed, the British Columbia Court of Appeal’s judgment 

undermines the positive, incremental steps taken in Bhasin to apply the duty of good faith 

in contracts. Only this Court can reconcile the conflicting jurisprudence and guide the 

consistent application of the duty of good faith in contracts. 

45. Furthermore, this case also allows the Court to remind lower courts that arbitration 

awards will only rarely be reviewable. The decisions at both levels of court below reflect 

the fact that courts persist in scepticism of the arbitration process despite clear 

instructions in Sattva and Teal Cedar Products.37 

B. The decision below is in conflict with the orderly development of the law of contract 

and good faith 

46. Bhasin was a landmark decision that clarified the Canadian common law about the 

existence of the duty to act in good faith in contractual relationships. This Court held that 

it was appropriate to take an incremental step by recognising that there is a general 

organising principle of good faith in the performance of contracts. The decision also 

recognised that underlying uncertainties concerning the nature and scope of good faith 

would soon require clarification.  

47. Bhasin provided a principled basis on which the doctrine of good faith can be 

developed.38 It reaffirmed and invigorated traditional good faith contractual categories. 

                                                 
36

 Bhasin v. Hrynew, 2014 SCC 71.  
37

 Sattva Capital Corp. v. Creston Moly Corp. 2014 SCC 53; Teal Cedar Products Ltd. v. British Columbia , 2017 

SCC 32. 
38

N. Effendi, H. Pessione and O.V. Nguyen, “Bhasin v. Hrynew: Towards Clarity and Coherence With Respect To 

Good Faith In Contract Performance”, (2016) 46 Advoc. Q. 94, pp. 95, 103. 
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However, as Bhasin itself acknowledges, it was but a step in the development of the duty 

of good faith.39 The interpretation of the scope and meaning of good faith still “remains a 

pressing issue that must be addressed.”40 As put by another author, “It is absolutely 

essential that the meaning of good faith is understood and clearly articulated.”41 

48. The approach adopted by the Court of Appeal goes in an opposite direction to the orderly 

development of the law of contract and good faith advanced by Bhasin. Bhasin 

recognised a greater role for fairness and justice in commercial relationships through the 

organising principle of good faith and the expression of a new category of good faith 

(honest contractual performance). Despite the fact the case fell squarely within a long-

recognised category of good faith, and the need to apply the good faith obligation fully 

recognised in Bhasin, the court below limited the scope of the good faith organising 

principle. The court held that the duty did not apply to a long-term, relational contact 

because the risk was deliberately left unaddressed by the parties (because they mutually 

thought it very unlikely to occur) and because there was no bad faith akin to what is 

required to make out fraudulent conduct. 

C. The jurisprudence is in conflict about the scope of the duty of good faith in contract 

49. Appellate courts, even within the same jurisdiction, are taking different approaches to the 

duty of good faith and the extent to which it imposes constraints on the exercise of 

contractual discretion. The simultaneous narrowing and broadening of the organising 

principle of good faith in the case law since Bhasin suggests a lack of coherence and 

uncertainty in this area of law and makes it difficult for parties to predict whether conduct 

that is aimed at preserving their self-interest can constitute bad faith.42  

(a) What does good faith require? 

                                                 
39

 Bhasin v. Hrynew, 2014 SCC 71, para. 33. 
40

 P.R. Cotton-O’Brien, “Unpacking the Meaning of Good Faith in Bhasin v. Hrynew”, (2018) 48 Advoc. Q. 473, p. 

483. And see e.g. B. Pasternak, “A First Look: The Canadian Courts’ of Good Faith Contractual Performance 

Post-Bhasin”, (2016) 19 Trinity C.L. Rev. 124. 
41

 A. Gray, “Development of Good Faith in Canada, Australia and Great Britain”, (2015) 57 Can. Bus. L.J . 84, p. 

119. 
42

 N. Effendi, H. Pessione and O.V. Nguyen, “Bhasin v. Hrynew: Towards Clarity and Coherence With Respect To 

Good Faith In Contract Performance”, (2016) 46 Advoc. Q. 94, pp. 112-113, 116. 
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50. What constitutes “good faith” is still unclear.43 There remains a longstanding debate in 

Canada over whether good faith is confined to honesty or extends to reasonableness and 

this question was not answered in Bhasin.44 An answer by this Court is needed to bring 

greater certainty and coherence to the law of contract. 

51. The language of Bhasin has also been read as giving rise to different definitions of what 

good faith requires.45 One definition is that contracts should be performed “honestly and 

reasonably and not capriciously or arbitrarily.”46 Another is that contracts should be 

performed with “appropriate regard to the legitimate contractual interests of the 

contracting partner,” which “merely requires that a party not seek to undermine those 

interests in bad faith.”47 

52. The court below took a very restrictive view of the organising principle of good faith in 

the context of an established category where the principle applied: the court relied on the 

first reading noted above, and found that bad faith required subjective dishonesty 

amounting to unscrupulous conduct, untruthfulness, ulterior motive or other intentional 

conduct equivalent to fraud.48 

53. The British Columbia Court of Appeal in Moulton also highlighted the same definition.49 

It held that the Province’s failure to disclose that a number of local First Nations had 

threatened to disrupt the respondent’s logging operations was not dishonest, 

unreasonable, capricious or arbitrary.50 

                                                 
43
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Contract Law”, (2016) 79 Sask. L. Rev. 79, pp. 99-105; M. Tapia, “Good Faith Doctrine: A Positive Duty to 
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Det. Mercy L. Rev. 291, p. 317. 
44
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54. The Alberta Court of Appeal has also adopted a restrictive view of the scope of the duty 

of good faith. In Styles v. Alberta Investment Management Corporation, the court 

suggested that the duty of good faith had very limited application to a party exercising its 

discretion under a contract.51 Exercises of discretion that are unreasonable, subjective, 

idiosyncratic or selfish were not necessarily arbitrary or dishonest exercises of 

discretion.52   

55. Likewise, the Ontario Superior Court has held that the good faith is narrow in scope.53 

56. Other courts, including some in British Columbia, have taken a broader view, in line with 

the other reading of Bhasin. For instance, in 0856464 B.C. Ltd. v. Timber West Forest 

Corp., the British Columbia Supreme Court held that the main issue in determining 

whether the defendant performed an agreement in bad faith was whether its dominant 

motive in terminating the agreement was consistent with the parties’ objectives in 

entering into the agreement.54 The defendants’ dominant motive was to end the 

contractual relationship and this was inconsistent with the contractual objectives, and in 

effect defeated or eviscerated the very purpose of the agreement. In International 

Sausage House Ltd. v. Hammer Estate, Kelleher J. noted that it was settled law that in 

relational contracts like leases, the cases require that the unilateral discretion be exercised 

based on objective standards.55 

57. Similarly, the Nova Scotia Court of Appeal in Industrial Alliance also emphasised 

Bhasin’s broader definition and said that good faith required “appropriate regard to the 

legitimate contractual interests of the contractor partner.”56 

58. Commentaries note this confusion regarding whether good faith means subjective 

honesty or whether it is broader, encompassing notions of reasonableness.57 As noted by 
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 Styles v. Alberta Investment Management Corporation , 2017 ABCA 1. 
52

 Styles v. Alberta Investment Management Corporation, 2017 ABCA 1 at para. 59. See also Szojka v. Pewter 

Financial Ltd., 2015 ABQB 708. 
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one author, “if a legal system is going to embrace a notion of good faith, it must be clear 

exactly what it is that is being embraced”; beyond question there are major differences 

between the standards of honesty and reasonableness.58  

(b) Relationship between the duty of good faith and implied term 

59. This case also casts in stark relief a long-standing uncertainty as to the origins of the 

organising principle of good faith: is it an implied term or a legal doctrine? The first 

approach traces the specific duty of good faith to an implied term in the contract; the 

other approach says that the source of the duty is a doctrine implied by law.59 A duty 

imposed by doctrine, such as the duty of honest contractual performance, cannot be 

excluded by the parties because it is external to the agreement. In other words, it cannot 

be overridden by an entire agreement or any other express clauses. 

60. As noted by Cromwell J., Bhasin did not resolve the debate regarding whether the duty of 

good faith is implied in law or in fact.60 The fact that Bhasin did not do so was, “From 

the perspective of many jurists and academics…respectfully, a missed opportunity.”61 

61. British Columbia appellate decisions are unclear regarding the relationship of the duty of 

good faith and implied terms.  

62. In this case an implied terms for compensation was not available because the parties had 

agreed to not so provide in the particular terms of the agreement, on the basis that the 

harm caused to Wastech by an allocation which prevented it from the opportunity to earn 

its promised benefit was very unlikely to occur. Although the court below found the 

“officious bystander” test did not apply to the issue of good faith, the court appears to 
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59

 B. Pasternak, “A First Look: The Canadian Courts’ of Good Faith Contractual Performance Post -Bhasin”, (2016) 

19 Trinity C.L. Rev. 124, p. 138. 
60

 Bhasin v. Hrynew, 2014 SCC 71, para. 74. 
61

 J. Young, “Justice Beneath the Palms: Bhasin v. Hrynew and the Role of Good Faith in Canadian Contract Law”, 
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effectively require proof of an implied term for the duty of good faith to apply. The court 

held that the arbitrator’s rejection of an implied term “substantially took away” [emphasis 

in original] from the good faith argument and indicated that the arbitrator did not 

appropriately look to the agreement when he found that Wastech had a legitimate 

expectation that it would have the opportunity to annually achieve the Target OR.62  

63. In contrast, in Moulton, the B.C. Court of Appeal stated that Bhasin did not combine the 

test for implying terms at law and the test for implying terms for business efficacy 

(requiring that the terms be intended by the parties). Bhasin simply clarified “that good 

faith is not an implied term, but is an organizing principle that manifests in particular 

doctrines, such as the duty of honest contractual performance.”63 Moulton cites High 

Tower Homes Corporation v. Stevens, where the Ontario Court of Appeal relied on 

Bhasin for the proposition that “the duty of good faith should not be thought of as an 

implied term.”64 

64. The judgment below also appears inconsistent with that of the Nova Scotia Court of 

Appeal. In Industrial Alliance Insurance and Financial Services Inc. v. Brine, unfettered, 

explicit discretion under a contract did not prevent the application of the insurer’s 

contractual duty of good faith.65 This conclusion is consistent with the understanding that 

the duty of good faith is not predicated on the breach of an implied term and that it is an 

additional arrow in the judicial quiver available to fill in contractual gaps.  

65. This is also the role of the obligation of good faith contractual performance in the United 

States.66 As Posner J. held: “The concept of the duty of good faith […] is a stab at 

approximating the terms the parties would have negotiated had they foreseen the 

circumstances that have given rise to the dispute.”67 
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66. In the United Kingdom, the courts do not recognise a general organising principle of 

good faith in contract, but they have held that good faith arises as a term that is implied in 

fact from the relevant background against which a contract is made and the presumed 

intention of the parties. Accordingly, unlike in Canada, the source of the good faith duty 

is settled in that jurisdiction.68  

67. In Australia, a duty of good faith in contract is well-established, but the scope and source 

of the duty remain unsettled.69 

D. The decision below is in conflict with Sattva and Teal Cedar Products 

68. The Court of Appeal in the case at bar held that good faith was not breached where the 

respondent prevented Wastech from having the opportunity to achieve the Target OR, 

even though the parties agreed, and the arbitrator found, that this was a central concept 

underpinning the contract.70 In doing so, the court turned aside from the arbitrator’s 

findings and made its own finding that this was not a legitimate contractual expectation. 

The arbitrator’s conclusion was one of mixed fact and law and not reviewable. 

69. The court applied a standard of correctness on the basis of the “importance to the parties 

and the legal system as a whole” of the issues raised. This risks the introduction of an 

uncertain and plastic exception to the restricted review of arbitration awards. The  

exception arises from the administrative law context and is not appropriate to the review 

of arbitral cases which concern private law. This case is an opportunity for this Court to 

clarify whether there is any such exception in the review of arbitral awards. 

E. Conclusion 

70. This Court has recognised the pressing need to clarify the nature and scope of the duty of 

good faith in contract, including whether the duty of good faith is a doctrine, an implied 

                                                 
68
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69
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term or something different and whether bad faith requires dishonesty. This case is a 

perfect opportunity to address and answer these important and unsettled questions. 

71. The long-term, relational contract in issue in this case was framed around the division of 

costs and benefits in the operation of waste handling for Metro by Wastech. Metro got a 

reduction in its costs and an opportunity to participate in efficiencies. Wastech received a 

regular, defined profit margin if it otherwise performed well. The parties negotiated a 

complex agreement, but when faced with the risk of radically reallocating volumes of 

waste, which would make earning the promised margin impossible, the parties agreed not 

to attempt to provide a compensation provision because they both acknowledged it was 

very unlikely to occur. This properly excluded a claim for an implied term but was 

entirely consistent with damages for breach of good faith performance.  

72. It was not a good faith exercise of discretion by the government authority to reduce its 

costs knowing it was putting the central contractual benefit out of reach of Wastech. 

Proof of bad faith should not require the complaining party to prove intent that is akin to 

dishonesty or fraud. Those are other legal categories, which are unhelpful in assessing 

and upholding good faith performance expected by commercial parties.  

PART IV -  SUBMISSIONS ON COSTS 

73. Wastech asks that the application for leave to appeal be granted with costs in the cause. 

PART V - ORDER SOUGHT 

74. That the leave to appeal application be granted, with costs of the application in the cause. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated:  April 22, 2019   

 

  D. Geoffrey Cowper, Q.C. 
Mark D. Andrews, Q.C. 
Counsel for the Applicant, 

Wastech Services Ltd. 
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PART VII -RELEVANT STATUTORY PROVISIONS 

Arbitration Act, R.S.B.C. 1996, c. 55 

Appeal to the court 

31   (1) A party to an arbitration, other than an arbitration in respect of a family law dispute, may 

appeal to the court on any question of law arising out of the award if 

(a) all of the parties to the arbitration consent, or 

(b) the court grants leave to appeal. 

(2) In an application for leave under subsection (1) (b), the court may grant leave if it 

determines that 

(a) the importance of the result of the arbitration to the parties justifies the intervention of 

the court and the determination of the point of law may prevent a miscarriage of justice, 

(b) the point of law is of importance to some class or body of persons of which the 

applicant is a member, or 

(c) the point of law is of general or public importance. 

(3) If the court grants leave to appeal under subsection (2), it may attach conditions to the 

order granting leave that it considers just. 

(3.1) A party to an arbitration in respect of a family law dispute may appeal to the court on 

any question of law, or on any question of mixed law and fact, arising out of the award. 

(4) On an appeal to the court, the court may 

(a) confirm, amend or set aside the award, or 

(b) remit the award to the arbitrator together with the court's opinion on the question of 

law that was the subject of the appeal. 
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