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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The arbitrator erred in law by failing to apply the pre-Bhasin1 authorities on the exercise 

of contractual discretion, and by finding a breach of the duty of good faith in circumstances 

where there was no finding of dishonesty or malign intent, nor of conduct that was arbitrary or 

capricious. The respondent, Greater Vancouver Sewerage and Drainage District (“Metro”) 

submits that the arbitration award (the “Award”) contained two errors of law: 

(a) The arbitrator erred by applying the Bhasin organizing principle as if it were a 

stand-alone legal test, without reference to the authorities which this Court in Bhasin 

referred to as providing the “primary guide” to the application of good faith. 

(b) The arbitrator erred by re-defining “dishonesty” to include exercising a 

discretion in a manner which was inconsistent with the expectations of one party to the 

contract, where such “expectations” were not shared or found in the contract itself. 

2. The Award was premised on the appellant (“Wastech”) having the opportunity to earn a 

target profit margin (the “Target OR”) in each and every year of the Comprehensive Agreement 

(“CA”). The CA contained no such provision and there was no finding of fact by the arbitrator 

that this “opportunity” was a shared expectation of the parties. Wastech conceded there was no 

guarantee that it would achieve the Target OR or any defined profit margin in each year of the 

contract. Instead, the CA contained detailed contractual formulae providing for the adjustment of 

compensation when the Target OR was not achieved. 

3. As will be described below, Wastech’s statement of facts is both highly argumentative 

and, in some important respects, misleading in seeking to assert facts not found by the arbitrator. 

4. The CA was negotiated for approximately 18 months by sophisticated parties employing 

consultants who were heavily involved in designing the compensation model that was to be 

implemented by the CA.2 The CA contained adjustment mechanisms, which acted to cause the 

                                                
1 Bhasin v. Hrynew, 2014 SCC 71 [Bhasin]. 
2 Award, at para. 41. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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parties to share equally in the risks and rewards of the contract. In dismissing the Wastech claim 

for an implied term, the arbitrator stated:   

Both parties may have been wrong in their predictions of what 
would happen in the future, and one or both of them (with the 
benefit of hindsight) may have been imprudent in deciding that no 
adjustment provision was required to deal with the unlikely 
eventuality, but these are not reasons to re-write the agreement by 
implying a term the substance of which both parties rejected at the 
time the agreement was made.3 

5. Having failed in its efforts to re-write the CA, Wastech now attempts to rely on the 

arbitrator’s re-write of the law of good faith. 

6. The arbitrator’s errors of law resulted in an Award which departs significantly from the 

express terms of the CA, leading to the erroneous and unreasonable result that Metro’s exercise 

of its discretion was found to have been in bad faith because of its impact on Wastech, where 

that impact amounted to, in only a single year of a 20 year contract, a profit of 4% achieved by 

Wastech (instead of a target profit of 11%). 

7. Finally, a number of issues, adverted to by Wastech, are not engaged on this appeal:  

(a) The arbitrator accepted the shared submission from both parties that “there is no 

promise in the CA that the Target OR will be achieved. To the contrary, the CA 

expressly contemplates that it may not be achieved from time to time [. . .].”4 

(b) There was no finding by the arbitrator that Metro’s exercise of its discretion to 

allocate waste in 2011 was arbitrary, capricious or outside the purpose for which the 

discretion was given to it.  

(c) Wastech conceded that the Bhasin duty of honest contractual performance was 

not engaged by its claim. 

(d) Although Metro accepted that the Target OR was a central concept underpinning 

the CA, this concept is to be understood by reference to the contractual formulae 

                                                
3 Award, at para. 76. 
4 Award, at para. 84. 
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providing for adjustments to Wastech’s compensation in the event that the Target OR 

was not achieved.  

(e) The CA does not contain a guaranteed minimum volume of waste to be allocated 

to Cache Creek landfill (“CCLF”), as certain predecessor agreements had.5 

B. Statement of Facts 

8. Metro is a statutory corporation created to plan for and dispose of municipal solid waste, 

and to exercise regulatory authority over the operation of public and private waste disposal 

facilities within the Greater Vancouver Regional District. The parties recognized that the 

operation of the integrated, comprehensive municipal solid waste transfer system was the 

delivery of “an essential public service.”6  

(1) The Contractual Formulae engaged when the Target OR was not realized 

9. The CA reached with Wastech was a 20 year contract that provided for a “Target 

Operating Ratio” of 0.89 (“Target OR”) and complex formulae that became engaged in the event 

that the Target OR was not achieved. The adjustments pursuant to the contractual formulae were 

based on agreed “triggers” – when the operating results (“Actual OR”) did not result in the 

Target OR being achieved. The result would be adjustments based on a “cost-and-profit-sharing 

arrangement”.7 The contractual triggers were agnostic as to the cause of the Target OR not being 

realized, and operated in both directions such that a payment would flow from either Metro to 

Wastech or vis versa, depending on whether the Actual OR was above or below the Target OR. 

10. As an example, if the Actual OR in a given year was in excess of 0.89, additional 

compensation would be paid to Wastech pursuant to the contractual formulae regardless of the 

cause of the Target OR of 0.89 being exceeded. If, for example, Wastech failed to operate or 

maintain the system in a prudent manner resulting in an Actual OR of 0.96, Wastech would still 

receive the additional compensation provided for under the CA calculated on a 50/50 sharing of 

the additional costs in excess of the Target OR. In other words, the CA provided for the 

                                                
5 Award, at para. 84. 
6 Recital B of the CA, Appellant’s Record (“AR”) II at p. 9.  
7 Section 12.1 of the CA, AR II at p. 23. 
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adjustment formulae to take effect without consideration of the cause of the Actual OR 

exceeding the Target OR. Conversely, if the Actual OR in a given year was 0.84, the result 

would be a sharing of the “benefit” on a 50/50 basis between the parties, by way of a payment 

from Wastech to Metro, notwithstanding that such a result arose from the delivery of increased 

tonnage or the efficient operation of the solid waste transfer system by Wastech. 

11. In the arbitration, Wastech did not contend for any limits on Metro’s discretion to 

allocate the flow of waste as between the various facilities. Rather, it acknowledged that such 

decisions were entirely left to the discretion of Metro. It argued, however, that any such exercise 

of discretion would require compensation to it by reason of the impossibility of Wastech 

achieving the Target OR. The Wastech position stated, in part: “[Metro’s] right under the CA to 

direct waste flow among the available disposal facilities is not an issue. [. . .]”8 Further, the 

arbitrator stated: 

[95] As stated above, Wastech does not argue that Metro’s good 
faith duty precludes Metro from making changes to waste 
allocations. [. . .] Metro’s breach of obligation lies not in the 
decision to reallocate but in its failure to provide compensation for 
consequences of that decision. In my view this characterization of 
the duty and breach of duty appropriately reflects the special nature 
of the long-term relationship [. . .]9 

12. The arbitrator further noted: 

[83] [. . .] Wastech does not argue that Metro is barred from 
allocating waste as it deems fit; rather, it submits that to the extent 
that Metro’s allocation decision denies Wastech the opportunity to 
achieve the Target OR, in order to satisfy its good faith 
performance duty Metro is obliged to compensate Wastech for the 
value of that lost opportunity. As Metro has not provided such 
compensation, Wastech alleges that Metro is in breach of its good 
faith duty and must pay damages.10 

13. The Wastech position before the arbitrator and in the courts below was that CA formulae 

provided no compensation to it in the event that the Actual OR exceeded the Target OR by .03 or 

                                                
8 Award, at para. 26. 
9 Award, at para. 95. 
10 Award, at para. 83. 
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more with the result that the CA provided it with no protection for 2011, when the Actual OR 

was 1.045. 

14. The Court of Appeal repeated Wastech’s submission: 

[28] If the Target OR was exceeded – i.e., if Wastech’s operating 
costs exceeded 89% of revenues – or if the actual OR was less than 
.89, and the deviation in either case was 3% or less, the parties 
were to share the difference equally by means of a “Carry-Over 
Variance Adjustment” under section 14.19.11 (emphasis in the 
original) 

15. The support for these erroneous statements was the Award.12 The arbitrator described the 

adjustment mechanism incorrectly: 

[48] The CA addresses what is to occur if the Target OR (.89) is 
not achieved. If for any reason the actual operating ratio (Actual 
OR) achieved by Wastech is found at a year’s end to have been up 
to .03 higher or lower than the Target OR (i.e. between .86 and 
.92) Section 14.19 of the CA provides for a retroactive payment by 
or to Wastech of 50% of the difference between the Target OR and 
the Actual OR. This is referred to in the CA as the “Carry-Over 
Variance Adjustment.” The result of this adjustment is that the 
parties share equally the financial consequences of the 
deviation from the Target OR for the relevant year to the 
extent that the deviation is .03 or less. (emphasis added) 

16. It is incorrect that there was no provision in the CA for compensation to Wastech for 

2011 due to the allocation of waste away from CCLF beyond a deviation from the Target OR of 

± .03. The Award manifests confusion by the arbitrator as to the operation of the adjustment 

provisions of the CA. The adjustment mechanism referred to, the Carry-Over Variance 

Adjustment, applied to cause all variations from the Target OR to be shared equally, even when 

the Actual OR fell outside the ± .03 range. This is confirmed in paragraph 47 of the Award, 

where the arbitrator accepted Wastech’s evidence that in 2011 the Actual OR was 1.045, before a 

Carry-Over Variance Adjustment payment from Metro to Wastech of approximately $2.88 

million, that reduced the “effective” OR to 0.96. There was no dispute that the payment of $2.88 

                                                
11 Greater Vancouver Sewerage and Drainage District v. Wastech Services Ltd., 2019 BCCA 66 
[BCCA Reasons]. 
12 Award, at paras. 48-50 and 55. 

https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca66/2019bcca66.pdf


 - 6 -  

 

million was made in accordance with the CA provision pursuant to the Carry-Over Variance 

Adjustment. 

17. The Carry-Over Variance Adjustment provides for adjustments retroactively when the 

Actual OR from the preceding year varies from the Target OR: 

14.19 Carry-Over Variance Adjustment.   

In addition to the rates and payments referred to above, a further 
payment from [Metro] to Wastech or from Wastech to [Metro], as 
the case may be, will be made as a result of any variance between 
the target operating ratio and the actual operating ratio for 
Wastech, in any particular Operating Year. [. . .] Any Carry-Over 
Variance will be calculated as part of the annual review 
contemplated by Section 14.10, and shall be paid by the relevant 
party by way of a lump sum payment.  The Carry-Over Variance in 
respect of any Operating Year will be fifty percent (50%) [. . .]13 

18. The arbitrator’s confusion arose by reason of a further adjustment mechanism, the 

Outside Band Adjustment, that only applies in cases where the Actual OR in the preceding year 

is outside the range from 0.86 to 0.92. However, the Outside Band Adjustment is a forward-

looking adjustment to rates, in contrast with the Carry-Over Variance Adjustment, which deals 

retroactively with the actual results obtained in the preceding year.  

19. The position of Wastech that it had no protection under the adjustment formulae for the 

operating results for 2011 was erroneous, premised on the assumption that the CA only provided 

a remedy within the range of .86 and .92. The arbitrator’s adoption of that position influenced his 

consideration of the good faith issue: 

[86] I agree with Metro that the fact that the CA contains 
adjustment provisions to mitigate part of the financial impact of 
Metro’s decision [. . .] are circumstances to be taken into account [. 
. .]. The evidence shows, however, that the 2011 allocation 
decision involved a material reduction in waste allocated to CCLF 
and a material increase in waste allocated to VLF which had 
significant financial implications beyond those addressed by the 
CA’s adjustment mechanisms. (emphasis added) 

                                                
13 ARII at p. 46. 
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(2) Response to certain facts alleged in the Wastech Factum 

20. Wastech asserts as though it were a finding of fact made by the arbitrator with respect to 

the parties entering into the CA that “Metro wanted to control the costs of trucking and disposal 

of waste and Wastech wanted an assurance that it would earn a fair profit if it performed well”.14 

This is erroneously stated to be supported by the following paragraphs of the Award and the 

reasons in the Supreme Court, which on their face make no such finding concerning an 

“assurance of a fair profit”: 

(a) “Metro and Wastech entered into a Comprehensive Agreement Respecting the 

Management of Municipal Solid Waste in the Greater Vancouver Regional District 

dated as of December 20, 1996 (CA). The CA was developed and negotiated over the 

course of eighteen months, with assistance from expert consultants. The term of the CA 

is 20 years, although there are provisions for earlier termination in specific 

circumstances.”15 

(b) “The concept of a Target OR of .89 is an important feature of the CA. It balanced 

the interest of Wastech in receiving appropriate compensation over the life of the CA 

with the interest of Metro in not being obliged to make payments that might over time be 

considered excessive.”16 

(c) “On December 20, 1996, Metro and Wastech entered into a unique, complex and 

long-term agreement styled “Comprehensive Agreement” (the CA) respecting the 

operation and management of the municipal solid waste disposal system in the GVRD, 

and which replaced four existing contracts between the parties.”17 

(d) “The CA was developed and negotiated over the course of eighteen (18) months, 

with assistance from expert consultants. The term of the CA is twenty (20) years, unless 

terminated sooner as permitted by the CA.”18 

                                                
14 Appellant’s Factum (“AF”) at para. 9. 
15 Award, at para. 3. 
16 Award, at para. 42. 
17 Greater Vancouver Sewerage and Drainage District v Wastech Services Ltd., 2018 BCSC 605 
[BCSC Appeal Reasons] at para. 7. 
18 BCSC Appeal Reasons, at para. 8. 

https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc605/2018bcsc605.pdf
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc605/2018bcsc605.pdf
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21. Wastech places much reliance on the arbitrator’s statement that Metro did not seriously 

dispute that the Target OR was a central concept underpinning the CA and on another statement 

of the arbitrator concerning the effect of the Target OR: 

Having the opportunity to earn the Target OR in every year of the 
term is the fundamental benefit for which Wastech bargained.  In 
my view, it is artificial to assess the importance of that legitimate 
interest to Wastech, or the adverse implications of Metro’s 
conduct, as if this were a contract for a single year.19  

22. But as Wastech recognizes elsewhere in its factum, the Award must be read as a whole: 

24.  The arbitrator noted that “Metro does not seriously dispute 
that the Target OR was a central concept underpinning the CA”, 
and he found that the Target OR “balanced the interest of Wastech 
in receiving appropriate compensation over the life of the CA with 
the interest of Metro in not being obliged to make payments that 
might over time be considered excessive.”20 (emphasis in bold 
added)   

23. The finding that the opportunity to earn the Target OR in every year of the term is the 

fundamental benefit for which Wastech bargained, must be read alongside the finding that 

Wastech’s compensation was to be appropriate over the full 20 year term of the CA. 

24. It was common ground in the arbitration that by the time of the arbitration 16 years of the 

20 year CA had been completed and 2011 was the only year where the Actual OR exceeded the 

Target OR to any significant degree.21 In all the prior years, the formulae in the CA had operated 

to cause payments to be made from Wastech to Metro in years where Wastech earned an Actual 

OR less than the Target OR or, as in 2011, from Metro to Wastech in years where Wastech 

earned and Actual OR that exceeded the Target OR. For example, in 2009 the Actual OR (0.887) 

was just below the Target OR, resulting in payment from Wastech to Metro, while in 2010 it was 

just above (0.903), resulting a payment flowing from Metro to Wastech.22 In 2012, Wastech’s 

                                                
19 Award, at para. 94. 
20 AF at para. 24. 
21 Award, at para. 94 (“it might prove to be a ‘one-off event’”). 
22 ARII at p. 259. 
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effective OR was 0.882.23 In 2011, the application of the contractual formulae led to a 4% profit 

as opposed to the 11% profit inherent in the Target OR of 0.89. 

25. Wastech further asserts: 

12.  Although the CCLF was a more expensive facility, the parties 
understood that, because of the limited availability of alternatives, 
for the duration of the CA Metro needed Wastech to plan and 
operate on the basis that would maximize the volumes going to the 
CCLF. This was expressly reflected in Recital C(6) which 
provided that the CA “will, in relation to the operation of the 
comprehensive municipal solid waste system …  provide for the 
maximization of the municipal solid waste capacity at the Cache 
Creek Landfill…”   

21. [. . .] At the arbitration, the witnesses for both parties said that 
the mutual expectation of the parties at the time the CA was made 
was that the CCLF would be used to maximum advantage, and that 
waste volumes allocated to the CCLF would approximate the 
maximum annual amounts of waste that the site was permitted to 
accept. [. . .] [Re-directing waste flow away from the CCLF] was 
raised during negotiations, but the parties decided not to add any 
term for it because the express premise in the Recital – that the 
CCLF would be used to its maximum annual capacity during the 
term of the agreement [. . .]  

(emphasis in bold added)  

26. These assertions of Wastech are said to be supported by the Award and the Reasons in 

the Supreme Court. Neither the Award nor the Reasons support the factual assertions that (1) it 

was the common understanding of the parties that Metro needed Wastech to plan and operate on 

the basis that the volumes to CCLF would be maximized and (2) that it was the mutual 

expectation that annual waste allocated to CCLF would approximate the maximum amounts that 

CCLF was permitted to accept. The references given by Wastech are to the evidence of Wastech 

witnesses (Shaw and Rattray). The arbitrator made no finding of fact to support these assertions. 

There was no finding of a guaranteed minimum annual allocation of waste to CCLF.24   

27. Nor did the arbitrator rely on Recital C(6) in reaching his conclusion that Metro had 

breached a duty of good faith. More specifically, the arbitrator did not find that Recital C(6) 
                                                
23 ARIII at p. 51. 
24 Award, at para. 84. 
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reflected a common understanding that Wastech was to plan and operate the waste system on the 

basis that the volumes going to CCLF were to be maximized annually. The Recital, which had 

no contractual force, did not state that there was to be an annual maximization of the disposal 

capacity of CCLF.   

28. Therefore, there is no finding by the arbitrator to support the following assertion of fact 

by Wastech: 

The maximization of the CCLF exercised a control over this risk 
[Wastech’s ability to earn the Target OR] since it meant that 
portion of the volume was reasonably predictable and hence 
Wastech could predict one aspect of the operations.25   

29. With respect to Wastech’s assertion that when the CA was made Wastech understood that 

the City of Vancouver, which owned and operated the Vancouver landfill (“VLF”), was resistant 

to any increase in waste volumes to the VLF,26 the arbitrator referred to evidence “indicating that 

Vancouver’s resistance to change was not as entrenched as Wastech suggests,”27 and found that 

the evidence was “inconclusive as to the City of Vancouver’s actual state of mind and 

preferences, which in any event were subject to change.”28   

30. Wastech asserts the following statement as factual: 

The unfairness of Metro’s allocation arose from the fact that Metro 
reduced its waste allocations to reduce its own costs knowing that 
this would make it impossible for Wastech to earn its Target OR in 
2011.29 (emphasis added) 

31. The arbitrator made no finding that Metro’s 2011 waste allocation was made with 

knowledge that it would be impossible for Wastech to earn the Target OR. The arbitrator found 

the consequence of that allocation was that it was not possible for Wastech to achieve the Target 

OR but concerning Metro’s knowledge at the time of the allocation decision, the arbitrator went 

no further than the following passage: 

                                                
25 AF at para. 16. 
26 AF at para. 21. 
27 Award, at para. 57. 
28 Award, at para. 57. 
29 AF at para. 30. 
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As described above, Metro was alive to the fact that there was “no 
certainty” that costs could be significantly reduced and that the 
diversion of 100,000 tonnes of waste to VLF was “expected to 
cause significant operational issues with Wastech”.30  

32. Moreover, as Wastech states:  

At the time of the 2011 allocation in 2010, Metro did not actually 
have the ability to implement its projected allocation. Metro only 
gained the ability to do this in the middle of 2011. Therefore, while 
Metro estimated its 2011 allocation would likely change 
dramatically, this outcome was not certain until well into 2011.31   

33. Wastech seeks to significantly alter the position taken before the arbitrator as to its 

alleged “legitimate contractual expectation.” As noted by the arbitrator, Wastech asserted that 

Metro’s breach of a good faith duty did not lie in its decision to allocate in 2011 to materially 

alter the flow of waste away from CCLF.32 Rather, having done so its breach of duty was the 

failure to provide compensation. Concerned with the difficulty of that position and the 

arbitrator’s acceptance of it, Wastech now seeks to characterize its legitimate contractual 

expectation as a restriction on Metro’s discretionary allocation decision.33 

PART II: POSITION WITH RESPECT TO THE QUESTIONS IN ISSUE 

34. Wastech’s appeal to this Court arises from leave to appeal granted to Metro by the B.C. 

Court of Appeal under s. 31 of the Arbitration Act.34 The only two issues on this appeal, 

therefore, are the questions of law on which that court granted leave: 

Question 1: Did the arbitrator err in law by confusing the “organizing principle” stated 

in Bhasin with a free-standing obligation of contractual good faith, disregarding the 

applicable principles of good faith as found in the authorities? 

Question 2: Did the arbitrator err in law in failing to apply proper principles in holding 

that the exercise of a bargained-for right could be “dishonest” and an act undertaken in 

                                                
30 Award, at para. 89. 
31 AF at para. 30. 
32 Award, at para. 95. 
33 AF at paras. 3 and 33. 
34 Arbitration Act, RSBC 1996, c. 55. 

http://www.bclaws.ca/civix/document/id/complete/statreg/96055_01
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bad faith simply because it was wholly at odds with the expectations of the counter-

party, which expectations were not embodied in the contract? 

35. Metro submits the answer to both these questions is yes. 

PART III: STATEMENT OF ARGUMENT 

A. Question 1: The arbitrator confused the Bhasin “organizing principle” with a free-
standing obligation 

36. Bhasin intended to enhance commercial certainty in contracting by creating a clear 

framework for the application of good faith to contractual disputes – but the clarity created by 

Bhasin is dependent upon the correct application of its constituent parts. Justice Cromwell 

explained the rationale for the Bhasin approach as follows: 

[71] Tying the organizing principle to the existing law mitigates 
the concern that any general notion of good faith in contract law 
will undermine certainty in commercial contracts. In my view, this 
approach strikes the correct balance between predictability and 
flexibility.35 

The legal errors committed by the arbitrator arise from his failure to respect the structure created 

by this Court in Bhasin for the application of good faith doctrine.  

37. Under the Bhasin framework, the arbitrator was required to first consider whether any of 

the existing areas where good faith duties had been established applied to the circumstances of 

the Wastech claim: 

[66] This organizing principle of good faith manifests itself 
through the existing doctrines about the types of situations and 
relationships in which the law requires, in certain respects, honest, 
candid, forthright or reasonable contractual performance. 
Generally, claims of good faith will not succeed if they do not fall 
within these existing doctrines.36 

38. To assist in applying the existing good faith duties, the Court in Bhasin summarized the 

areas where such duties existed including: the law of unconscionably (para. 43), the law of 

implied terms (para. 44), contractual interpretation (para. 45), contracts where parties must 
                                                
35 Bhasin, at para. 71. 
36 Bhasin, at para. 66. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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cooperate in order to achieve the objects of the contract (para. 49), contracts where one party 

exercises a discretionary power under the contract (para. 50), cases where one party seeks to 

evade contractual duties (para. 51), certain aspects of employment contracts (para. 54) and 

insurance contracts (para. 55), and tendering contracts (para. 56). Of course, after Bhasin, a 

further duty falling under the umbrella of the good faith organizing principle was established: the 

duty of honesty in contractual performance.  

39. If the arbitrator found that none of the existing, established duties of good faith applied to 

the Wastech claim, under Bhasin, he was then permitted to consider whether a new duty of good 

faith should be recognized: 

[66] [. . .] But we should also recognize that this list is not closed. 
The application of the organizing principle of good faith to 
particular situations should be developed where the existing law is 
found to be wanting and where the development may occur 
incrementally in a way that is consistent with the structure of the 
common law of contract and gives due weight to the importance of 
private ordering and certainty in commercial affairs.37 

40. The arbitrator in this case neither applied the existing law nor sought to explicitly expand 

it. Instead, he elected to consider the language of the organizing principle itself and then apply 

that principle directly to the facts of the case, without regard to any of the cautions expressed in 

Bhasin itself.  

41. The organizing principle “exemplifies the notion that [. . .] a contracting party should 

have appropriate regard to the legitimate contractual interests of the contracting partner,”38 but it 

does not set as the standard for performance of a contract “appropriate regard for the legitimate 

contractual interests” of the counterparty. This organizing principle was distinguished by this 

Court in Bhasin from the pre-existing, detailed rules supported by that organizing principle 

articulated by Cromwell J. in the Bhasin decision. 

42. This distinction was explained by Cromwell J. in the following terms: 

As the Court has recognized, an organizing principle states in 
general terms a requirement of justice from which more specific 
legal doctrines may be derived. An organizing principle therefore 

                                                
37 Bhasin, at para. 66. 
38 Bhasin, at para. 65. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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is not a free-standing rule, but rather a standard that underpins and 
is manifested in more specific legal doctrines and may be given 
different weight in different situations.39 (authorities omitted) 

43. To be clear, before Bhasin there was no free-standing rule requiring a party to have 

appropriate regard to the legitimate contractual expectations of their counterparty. Nor is there 

such a free-standing rule post-Bhasin. Instead, both before and after Bhasin there exist a series of 

specific rules which prescribe what constitutes such “appropriate regard” in various 

circumstances. Those specific applications of good faith give colour and content to the 

organizing principle – preventing the principle from becoming “a form of ad hoc judicial 

moralism or ‘palm tree’ justice.”40 

44. As the Court of Appeal noted: 

If the Court in Bhasin did not intend to change the principle of 
good faith substantially, nor to establish a new “free-standing” 
duty, it seems to me unlikely that it intended to suggest the duty of 
good faith would as a matter of law be breached whenever a party 
exercising a contractual discretion fails to have “appropriate 
regard” for the other party’s (contractual) interests.41 

45. The arbitrator failed to have regard to this distinction. He acknowledged the two aspects 

of Bhasin, namely the new organizing principle and the new duty of honest performance, before 

clearly stating that only the new organizing principle was engaged.42  

46. The arbitrator concluded that the CA was a long term relational contract, such that “the 

existing doctrines require Metro to have ‘appropriate regard’ for the legitimate contractual 

interests of Wastech when exercising its discretionary contractual power.”43 The arbitrator 

accepted that Metro’s waste allocation decision was honest and reasonable, viewed from Metro’s 

perspective, but again stated that his task was to determine if “Metro had ‘appropriate regard’ for 

Wastech’s interests under the CA.”44 

                                                
39 Bhasin, at para. 64. 
40 Bhasin, at para. 70. 
41 BCCA Reasons, at para. 70. 
42 Award, at para. 82. 
43 Award, at para. 85. 
44 Award, at para. 88. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca66/2019bcca66.pdf
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47. The difficulty with these passages is that while Metro concedes that there is a duty of 

good faith attaching to the exercise of contractual discretions which pre-dates Bhasin, the 

arbitrator’s framing of the duty amounts to taking the language of the organizing principle 

(“appropriate regard for the legitimate contractual interests” of the other party) and framing it as 

the test for the exercise of discretion. As Cromwell J. makes clear in Bhasin what constitutes 

“appropriate regard” “will vary depending on the context of the contractual relationship”.45 Put 

simply – it is no test for the content of the duty of good faith to say that one has to have 

appropriate regard for the legitimate contractual interests of the counterparty – because 

appropriate regard is a broad phrase that covers a variety of different levels of conduct depending 

on the circumstances.  

48. Returning to the facts of the case, the arbitrator concluded that Wastech had a “legitimate 

contractual expectation” that Metro would not exercise its discretion to implement a material 

change in the waste allocation that had the effect of depriving Wastech of the opportunity, if 

Wastech performed its obligations, to achieve the Target OR.46 He concluded that Metro’s 

conduct did not have appropriate regard to that expectation. 

49. In so doing, the arbitrator committed the error described in the first question on which 

leave was granted: he confused the “organizing principle” with a free-standing obligation of 

contractual good faith, disregarding the applicable principles of good faith as found in the 

authorities. 

50. This error was compounded when the arbitrator went on to consider whether “the law 

requires a finding that Metro acted dishonestly before there can be any finding of breach of a 

duty of good faith and, if so, what constitutes ‘dishonesty’ in this context.”47 As will be 

discussed further below, the existing authorities that pre-dated Bhasin made plain what 

constituted dishonesty, and Bhasin itself confirms that dishonest contractual performance (which 

doctrine the arbitrator expressly stated, at para. 82, was not being invoked in this case) means 

that “parties must not lie or otherwise knowingly mislead each other about matters directly 

                                                
45 Bhasin, at para. 65. 
46 Award, at para. 92. 
47 Award, at para. 90. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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linked to the performance of the contract.”48 But instead of following this clear direction, the 

arbitrator held that: 

[90] [. . .] [T]he good faith doctrine characterizes the exercise of 
even an acknowledged, bargained-for contractual right as 
“dishonest” where it is wholly at odds with the legitimate 
contractual expectations of the other party. No additional form of 
dishonesty is required to be shown.49 

51. No authority was cited for this proposition – none exists.  

B. Question 2: The arbitrator erred in law in his test for “dishonesty” 

52. The second question on which leave to appeal the Award was granted requires 

considering two related matters: (1) was the test of dishonesty applied by the arbitrator consistent 

with established law and (2) if not, was the test of dishonesty applied by the arbitrator an 

appropriate expansion of the law of good faith?  

53. While purporting to apply the pre-Bhasin case law on the exercise of a contractual 

discretion, the arbitration in fact did nothing of the kind. Returning to paragraph 90 of the 

Award, the arbitrator described his test for “dishonesty” as follows: 

[90] [. . .] In my view, although dishonest contractual performance 
in the form of half-truths, lies or deceit often leads to a finding of a 
breach of a duty of good faith in the performance of contracts, and 
is now even more likely to do so in the wake of Bhasin, neither the 
existing doctrines nor the organizing principle of good faith 
recognized in Bhasin requires that in all cases there must be 
evidence of dishonesty of that kind. [. . .] The focus of the 
organizing principle stated in Bhasin is on conduct that does not 
show “appropriate regard” for the “legitimate expectations” of the 
other party as to how the contract will be performed. It seems to 
me that the good faith doctrine characterizes the exercise of even 
an acknowledged, bargained-for contractual right as "dishonest" 
where it is wholly at odds with the legitimate contractual 
expectations of the other party. No additional form of dishonesty is 
required to be shown.50 (emphasis added) 

                                                
48 Bhasin, at para. 73 
49 Award, at para. 90. 
50 Award, at para. 90. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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54. As Metro will demonstrate below, the authorities reveal that the good faith limit on the 

exercise of contractual discretion is that such discretion must be exercised for the purpose for 

which the discretion was granted, and may not be exercised to nullify or eviscerate the 

fundamental benefit of the contract. These tests, which focus on the purpose for which the parties 

granted one party a discretion, and the reasons for which it was exercised, enhance certainty by 

tying the test of good faith tightly to the terms of the contract and the shared expectations of the 

parties. 

55. Instead of applying these authorities, the arbitrator applied a test of his own invention, 

which had the effect of prioritizing Wastech’s interests over Metro’s interests, to the point that 

his Award generated an effective guarantee of the Target OR, notwithstanding that this was 

expressly not provided for in the CA. Moreover, the test developed by the arbitrator, because it 

depends on Metro’s ability to accurately predict Wastech’s capacity to adapt to the waste 

allocation, introduces considerable uncertainty into the assessment of good faith. 

56. The difficulty with the arbitrator’s test is that the limit created by the duty of good faith 

must in every case respect the express terms of the contract, and in cases where a discretion is at 

issue, the decision of the parties to grant one party a discretion in the first place. To go beyond 

that is to force the court to make the bargain for the parties, and to require parties to place the 

interests of the contracting party ahead of their own, contrary to this Court’s direction in Bhasin. 

57. In this case, Metro was provided with a discretion in respect of the allocation of waste, 

while Wastech was given discretion over how it performed the contract. The parties contracted to 

share the risks and benefits of this arrangement equally, applying the Carry-Over Variance 

Adjustment, which was agnostic as to the causes of those variations. The arbitrator’s approach 

introduces a measure of fault-based risk allocation, inconsistent with the express terms of the 

CA. 

C. The arbitrator’s test for “dishonesty” departs from the legal test set in Bhasin and 
earlier authorities 

58. The content of the good faith limit on the exercise of contractual discretion has not been 

the subject of extensive commentary by this Court. In the absence of such guidance, courts 

below have adopted a variety of tests depending on the circumstances before the court. But the 
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test adopted by the arbitrator in this case (“appropriate regard for the other party’s legitimate 

expectations”) is not a test laid out in any of those cases.  

59. At one extreme, courts have always held that where a party exercises a discretion for a 

malign purpose – that exercise of discretion is not in good faith. For example, in Greenberg v. 

Meffert51 the employer exercised its discretion to decline to allocate part of a commission to a 

departed employee, when the manager making the allocation allocated it instead to a current 

employee who had offered a kickback. The Ontario Court of Appeal concluded that this exercise 

of discretion was not permissible. It is clear that this test for good faith has no application to the 

case at bar; there was no allegation that Metro had any malign purpose in making its waste 

allocation decision. 

60. Similarly, courts have readily held that the exercise of discretion must be honest – in the 

sense that the party exercising the discretion may not mislead its counterparty as to the basis for 

the exercise of the discretion or create a pretence for the exercise to conceal a malign purpose.52 

The arbitrator found no issue with Metro’s “honesty” of this kind in its allocation decision.53 

61. It is clear, too, that contractual discretions must not be exercised capriciously or 

arbitrarily.54 But the arbitrator accepted that Metro had not acted in an arbitrary or capricious 

manner.55 

62. At the other extreme, Bhasin makes clear that the duty of good faith does not require a 

party to act in a manner that places their counterparty’s interests ahead of their own: “[u]nlike 

fiduciary duties, good faith performance does not engage duties of loyalty to the other 

contracting party or a duty to put the interests of the other contracting party first.”56 Thus, in 

making its waste allocation decision, Metro was not required to act in manner which prioritized 

and served Wastech’s interests.  

                                                
51 Greenberg v. Meffert (1985), 50 OR (2d) 755 (CA) [Greenberg v. Meffert]. 
52 Canada Egg Products Ltd. v. Canadian Doughnut Co. Ltd., [1955] SCR 398 at p. 409; 
Greenberg v. Meffert at p. 12. 
53 Award, at para. 88. 
54 Mason v. Freedman, [1958] SCR 483 [Mason v. Freedman] at p. 487. 
55 Award, at paras. 87 and 88. 
56 Bhasin, at para. 65. 

https://www.canlii.org/en/on/onca/doc/1985/1985canlii1975/1985canlii1975.pdf
https://www.canlii.org/en/ca/scc/doc/1955/1955canlii90/1955canlii90.pdf
https://www.canlii.org/en/on/onca/doc/1985/1985canlii1975/1985canlii1975.pdf
https://www.canlii.org/en/ca/scc/doc/1958/1958canlii7/1958canlii7.pdf
https://www.canlii.org/en/ca/scc/doc/2014/2014scc71/2014scc71.pdf
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63. Beyond these well-established parameters, courts have also adopted three further tests for 

good faith exercise of a contractual discretion:  

(a) objectively reasonable conduct where courts can easily discern an objective 

measure; 

(b) a prohibition on exercising the discretion in a manner which substantially 

nullifies or eviscerates the contract; and 

(c) a prohibition on exercising the discretion for an improper purpose (which, 

confusingly, is sometimes also expressed as a requirement for reasonableness in the 

sense that the exercise of discretion must be guided by reasons).  

64. A review of the authorities demonstrates that Metro’s allocation decision did not fall 

afoul of any of these tests. And more importantly, a review of the Award confirms that the 

arbitrator failed to apply any of them in accordance with their established limits.  

(1) Objectively reasonable exercise of discretion applies in limited circumstances 

65. As a preliminary matter, the parties themselves may elect to impose a reasonableness 

requirement for the exercise of discretion by the terms of the contract. For example, in Bhasin, 

Cromwell J. referred to Mitsui & Co. (Canada) Ltd. v. Royal Bank of Canada,57 as an illustration 

of the situation where the exercise of discretion was limited by good faith principles. In that case, 

the terms of the contract went further to provide that the fair market value, to be established by 

one party, had to be “reasonable”. No such term existed in the CA. 

66. But beyond that, in specific circumstances courts do require parties to exercise 

contractual discretions in an objectively reasonable manner. The Ontario Court of Appeal 

outlined the circumstances where objective reasonableness must govern in Greenberg v. Meffert: 

Provisions in agreements making payment or performance subject 
to “the discretion”, “the opinion” or “the satisfaction” of a party to 
the agreement or a third party, broadly speaking, fall into two 
general categories. In contracts in which the matter to be decided 
or approved is not readily susceptible of objective measurement -- 
matters involving taste, sensibility, personal compatibility or 
judgment of the party for whose benefit the authority was given -- 

                                                
57 Mitsui & Co. (Canada) Ltd. v. Royal Bank of Canada, [1995] 2 SCR 187. 

https://www.canlii.org/en/ca/scc/doc/1995/1995canlii87/1995canlii87.pdf
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such provisions are more likely construed as imposing only a 
subjective standard. On the other hand, in contracts relating to such 
matters as operative fitness, structural completion, mechanical 
utility or marketability, these provisions are generally construed as 
imposing an objective standard of reasonableness (citations 
omitted)58 

67. Courts have also recognized that there are limits to the court’s capacity to assess business 

decisions on an objectively reasonable basis: 

[44] It is inapt to subject a bank’s decision whether to lend 
substantial new credit to an existing customer who is at the end of 
their credit limit to an objective reasonableness analysis. The 
choice whether to lend new money is at heart, a subjective business 
decision to be made by a bank. These decisions may be based on 
factors unrelated to a particular customer and should not be 
assessed by a court, after the fact, for objective fiscal prudence.59 
(citation omitted) 

68. This approach, of restricting the requirement for objective reasonableness to cases where 

the court is in a position to determine whether that test was met, has been adopted in British 

Columbia,60 and has its origins in the United States.61  

69. The arbitrator did not apply a test of objective reasonableness to Metro’s exercise of 

discretion – there is no known objective measure for the appropriate allocation of waste amongst 

the different disposal options. There was no evidence before the arbitrator as to the objective 

reasonableness of the allocation, and the arbitrator’s only finding concerning reasonableness was 

that, viewed from Metro’s perspective alone, “Metro’s conduct was both honest and 

reasonable.”62 

(2) Discretion may not be exercised in a manner which nullifies the benefit of the contract 

70. Courts have also made clear that good faith requires that contractual discretions not be 

exercised in a manner which “nullifies”, “eviscerates”, or deprives the other party of 

                                                
58 Greenberg v. Meffert, at p. 9.  
59 Willowbrook Nurseries Inc. v. Royal Bank of Canada, 2017 ONCA 974 at para. 44. 
60 Sherry v. CIBC Mortgages Inc., 2016 BCCA 240 at para. 64. 
61 Morin Bldg. Products Co. v. Baystone Constr., Inc., 717 F.2d 413, 415 (7th Cir. 1983) per 
Posner J. 
62 Award, at para. 88. 

https://www.canlii.org/en/on/onca/doc/1985/1985canlii1975/1985canlii1975.pdf
https://www.canlii.org/en/on/onca/doc/2017/2017onca974/2017onca974.pdf
https://www.canlii.org/en/bc/bcca/doc/2016/2016bcca240/2016bcca240.pdf
https://law.unlv.edu/faculty/rowley/Morin.pdf
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substantially the whole benefit of the contract. Wastech submits that a lower threshold, 

specifically a “significant impact”, is sufficient to amount to a breach of the duty of good faith.63 

This is not supported by the authorities. 

71. This limit on the exercise of contractual discretion emerged from Professor McCamus’s 

third category of good faith referred to in Bhasin, where a contractual power is used to evade a 

contractual duty. While Wastech asserts that the “nullification” test is not supported in law, all 

the cases cited in its factum (at footnote 126) as examples of the “case by case” analysis of the 

impact on the counterparty are in fact cases which refer to and apply a nullification test 

(emphasis added below): 

(a) Arton Holdings Ltd. et al. v. Gateway Realty Ltd.: “In most cases, bad faith can 

be said to occur when one party, without reasonable justification, acts in relation to the 

contracts in a manner where the result would be to substantially nullify the bargained 

objective or benefit contracted for by the other, or to cause significant harm to the other, 

contrary to the original purpose and expectation of the parties.”64 

(b) Mesa Operating Limited Partnership v. Amoco Canada Resources Ltd.: “[A] 

party cannot exercise a power granted in a contract in a way that ‘substantially nullifies 

the contractual objectives or causes significant harm to the other contrary to the original 

purposes or expectations of the parties.’”65 

(c) Mannpar Enterprises v. H.M.T.Q.: “It was held that the party who had the 

capacity under the agreement to make decisions could not act in such a fashion that 

would effectively nullify the benefits reasonably expected to be obtained from the 

contract by the other party.”66 

                                                
63 AF at para. 55. 
64 Arton Holdings Ltd. et al. v. Gateway Realty Ltd., 1991 CanLII 2707 (NS SC) at p. 20. 
65 Mesa Operating Limited Partnership v. Amoco Canada Resources Ltd., 1994 ABCA 94 
[Mesa] at para. 22. 
66 Mannpar Enterprises v. H.M.T.Q., 1999 BCCA 239 [Mannpar Enterprises] at para. 51. 

https://www.canlii.org/en/ns/nssc/doc/1991/1991canlii2707/1991canlii2707.pdf
https://www.canlii.org/en/ab/abca/doc/1994/1994abca94/1994abca94.pdf
https://www.canlii.org/en/bc/bcca/doc/1999/1999bcca239/1999bcca239.pdf
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(d) Schluessel et al v. Maier et al: “[A] party to contract may not act in relation to 

the contract in such a way as to nullify the bargained objective or benefit moving to the 

other party under the contract.”67 

(e) Transamerica Life Canada Inc. v. ING Canada Inc.: “[C]ourts have implied a 

duty of good faith [. . .] to ensure that parties do not act in a way that eviscerates or 

defeats the objectives of the agreement that they have entered into.”68 

(f) Barclays Bank PLC v. Devonshire Trust: “[A] duty of good faith arises when 

necessary to ensure that the parties do not act in a way that defeats the objects of the 

very contract the parties have entered.”69 

(g) Benfield Corporate Risk Canada Limited v Beaufort International Insurance 

Inc.: “We cannot find any good authority in common-law Canada to import into 

contracts generally a duty to act in good faith, independent of the express terms, and 

where there is no question of eviscerating the main objectives of the contract.”70 

(h) Northrock Resources v ExxonMobil Canada Energy: “[T]he grantor ‘must not 

act in a fashion designed to eviscerate the very right which has been given.’”71 

72. The arbitrator referred to several of these authorities, including Schleussel, Mannpar 

Enterprises, and Mesa. He considered whether Metro’s allocation decision could be said to fall 

offside of this limit, but made no such finding based on his interpretation that this Court’s 

decision in Bhasin concerning the organizing principle altered the pre-existing law: 

[93] [. . .] I have considered whether Wastech must show that the 
impugned conduct “gutted” the CA, in the sense that it 
immediately deprived Wastech of all or substantially all of the 
benefit for which it bargained. Although conduct that eviscerates 
the contract from the perspective of one party has heretofore often 

                                                
67 Schluessel et al v. Maier et al, 2001 BCSC 60 [Schluessel] at para. 130. 
68 Transamerica Life Canada Inc. v. ING Canada Inc., 2003 CanLII 9923 (ON CA) at para. 53. 
69 Barclays Bank PLC v. Devonshire Trust, 2013 ONCA 494 at para. 134. 
70 Benfield Corporate Risk Canada Limited v Beaufort International Insurance Inc., 2013 ABCA 
200 at para. 120. 
71 Northrock Resources v ExxonMobil Canada Energy, 2017 SKCA 60 at para. 31. 

https://www.canlii.org/en/bc/bcsc/doc/2001/2001bcsc60/2001bcsc60.pdf
https://www.canlii.org/en/on/onca/doc/2003/2003canlii9923/2003canlii9923.pdf
https://www.canlii.org/en/on/onca/doc/2013/2013onca494/2013onca494.pdf
https://www.canlii.org/en/ab/abca/doc/2013/2013abca200/2013abca200.pdf
https://www.canlii.org/en/ab/abca/doc/2013/2013abca200/2013abca200.pdf
https://www.canlii.org/en/sk/skca/doc/2017/2017skca60/2017skca60.pdf
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been regarded as an important consideration, the over-arching 
principle stated in Bhasin does not include such a requirement.72 

73. If the arbitrator had been of the view that Metro’s allocation had the effect of nullifying 

substantially all of the benefit for which Wastech bargained, the balance of the analysis in 

paragraph 93 of the Award would have been unnecessary. But the arbitrator did not make such a 

finding, which in any event could not be sustained on the facts. The CA was a 20 year contract. 

There was no finding in the Award that the results in 2011 reflected a pattern whereby Wastech 

had repeatedly been denied the opportunity to earn the Target OR. Indeed, even after Metro’s 

allocation decision, Wastech still earned an effective OR of 0.96, or an effective profit of 4%, in 

2011. Taken at its highest, Wastech’s position is that earning an effective OR of 0.96 (i.e. 

earning a 4% profit) in a single year of a 20 year contract amounts to nullification of that 

contract. A reduced profit margin in a single year of a 20 year contract is not nullification or 

even substantial nullification or significant harm to Wastech. This recognition was what drove 

the arbitrator to pivot to consider the application of the organizing principle directly, contrary to 

the express instructions in Bhasin. 

74. Moreover, the arbitrator had already found both that (1) the CA did not guarantee the 

Target OR73 and that (2) “routine or incremental” changes in the allocation of waste that had the 

effect of depriving Wastech of the possibility of earning the Target OR were not a breach of the 

good faith duty.74 It is not possible to characterize a waste allocation that had the effect of 

depriving Wastech of the opportunity to earn the Target OR in a single year of a 20 year contract 

as nullifying the contract – particularly, when such a result would not have been nullification had 

the change been “routine”. 

75. On appeal to this Court, Wastech suggests that the arbitrator’s comment in paragraph 94, 

that “[h]aving the opportunity to earn the Target OR in every year of the term is the fundamental 

benefit for which Wastech bargained” could be combined with his finding that such opportunity 

was denied in 2011,75 such that the arbitrator could be taken to have made a finding of 

nullification or evisceration of the whole contract, notwithstanding his express failure to do so in 
                                                
72 Award, at para. 93. 
73 Award, at para. 7. 
74 Award, at para. 96. 
75 Award, at para. 54. 
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paragraph 93 of the Award. This submission cannot stand having regard to other findings made 

by the arbitrator including his findings that: 

(a) The Target OR was important because it “balanced the interest of Wastech in 

receiving appropriate compensation over the life of the CA with the interest of Metro in 

not being obliged to make payments that might over time be considered excessive.”76 

(b) The CA provided for a number of adjustment mechanisms which contemplated 

the possibility that the Actual OR would be materially different from the Target OR, 

including circumstances where it could be more than 0.03 away from the Target OR for 

more than three consecutive years before any rate re-calculation was required.77 

(c) Routine changes in the allocation of waste or waste volumes, which had the same 

effect as the effect that occurred in 2011 (i.e. depriving Wastech of the opportunity of 

achieving the Target OR) would not amount to a breach of the duty of good faith.78 

76. It is not open to this Court, on appeal from an arbitration award, to make a finding that 

Metro nullified or eviscerated all or substantially all of the benefit flowing to Wastech under the 

CA when the arbitrator declined to do so.  

(3) Discretion may not be exercised for an improper purpose 

77. Professor McCamus summarizes this limit on contractual discretion as follows:  

[. . .] where discretionary powers are conferred by agreement, it is 
implicitly understood that the powers are to be exercised 
reasonably. The concept of reasonableness in this context implies a 
duty to exercise the discretion honestly and in light of the purpose 
for which it was conferred. The basic idea is a familiar one that 
parallels the controls imposed on the exercise of discretionary 
powers conferred upon administrative bodies under well-
established principles of public law.79 (emphasis added) 

78. The concept of reasonableness described by Professor McCamus in this passage is clearly 

something different from the objective reasonableness test referred to in the authorities above, 

                                                
76 Award, at para. 42. 
77 Award, at paras. 48-50. 
78 Award, at para. 96. 
79 John D. McCamus, The Law of Contracts, 2d ed., (Toronto: Irwin Law, 2012) at p. 849. 
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such as Greenberg v. Meffert. Instead of being concerned with an objective assessment of the 

decision made, it asks the court to consider the purpose for which the discretion was granted, and 

assess whether the decision made by the party aligns with that purpose. 

79. This approach, as Professor McCamus notes, ties to well-established principles of public 

law which emerge from the decision of this Court in Roncarelli v. Duplessis: 

In public regulation of this sort there is no such thing as absolute 
and untrammelled “discretion”, that is that action can be taken on 
any ground or for any reason that can be suggested to the mind of 
the administrator; no legislative Act can, without express language, 
be taken to contemplate an unlimited arbitrary power exercisable 
for any purpose, however capricious or irrelevant, regardless of the 
nature or purpose of the statute. Fraud and corruption in the 
Commission may not be mentioned in such statutes but they are 
always implied as exceptions. “Discretion” necessarily implies 
good faith in discharging public duty; there is always a perspective 
within which a statute is intended to operate; and any clear 
departure from its lines or objects is just as objectionable as fraud 
or corruption.80 

80. This principle has been applied by courts in the United States and in England. In Original 

Great American Chocolate Chip Cookie Co. v. River Valley Cookies, Judge Posner explained: 

Contract law does not require parties to behave altruistically 
toward each other; it does not proceed on the philosophy that I am 
my brother’s keeper. That philosophy may animate the law of 
fiduciary obligations but parties to a contract are not each other's 
fiduciaries, --even if the contract is a franchise. Contract law 
imposes a duty, not to “be reasonable,” but to avoid taking 
advantage of gaps in a contract in order to exploit the 
vulnerabilities that arise when contractual performance is 
sequential rather than simultaneous. Suppose A hires B to paint his 
portrait to his satisfaction, and B paints it and A in fact is satisfied 
but says he is not in the hope of chivvying down the agreed-upon 
price because the portrait may be unsaleable to anyone else. This, 
as we noted in Morin Building Products Co. v. Baystone 
Construction, Inc., would be bad faith, not because any provision 
of the contract was unreasonable and had to be reformed but 
because a provision had been invoked dishonestly to achieve a 

                                                
80 Roncarelli v. Duplessis, [1959] S.C.R. 121 at 140. 
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purpose contrary to that for which the contract had been made. 
(citations omitted, emphasis added)81 

81. In English law, the good faith limit on the exercise of discretion is also understood to be 

tied to public law principles around abuse of discretion, specifically the concept of 

reasonableness in the “Wednesbury sense”.82 Reasonableness in the Wednesbury sense is focused 

on the question of whether the discretion was exercised in a manner to which “no reasonable 

person having the relevant discretion could have subscribed”.83 

82. The advantage of this approach to the good faith limit on contractual discretion is two-

fold. First, it ties the good faith test to an established set of principles which are well known and 

clearly defined from the realm of public law. But more importantly, as the English courts have 

identified, it preserves the primacy of the private ordering created by contract: “pursuant to the 

Wednesbury rationality test, the decision remains that of the decision-maker, whereas on entirely 

objective criteria of reasonableness the decision maker becomes the court itself”.84 

83. Canadian courts have adopted this approach, albeit in less explicit terms. In Mesa, the 

court referred to the American authorities to the effect that “what is done must be done honestly 

to effectuate the object and purpose the parties had in mind in providing for an exercise of such 

power.”85 In Mason v. Freedman, this Court rejected a vendor’s defence to a claim by a 

purchaser, based on the vendor’s assertion that his wife refused to bar her dower, and that this 

refusal permitted him to rely on the clause in the contract which permitted the vendor to declare 

the contract null and void if requisitions which he was “unable or unwilling” to remove were 

made within a stated time. This Court held that the term of the contract on which the vendor 

relied did not have as its purpose “to make the contract one which the vendor can repudiate at his 

                                                
81 Original Great American Chocolate Chip Cookie Co. v. River Valley Cookies, 970 F.2d 273, 
280 (7th Cir. 1992). 
82 Braganza v BP Shipping Ltd, [2015] UKSC 17, at para. 14. Reasonableness in the Wednesbury 
sense was defined in Associated Provincial Picture Houses Ltd v Wednesbury Corporation, 
[1948] 1 KB 223. 
83 Paragon Finance Plc. v. Staunton [2001] EWCA Civ. 1466, at para. 39. 
84 Socimer International Bank Ltd v Standard Bank London Ltd., [2008] EWCA Civ 116, at para. 
66. 
85 Mesa, at para. 16. 

https://law.justia.com/cases/federal/appellate-courts/F2/970/273/269762/
https://law.justia.com/cases/federal/appellate-courts/F2/970/273/269762/
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sweet will,” and therefore could not be relied upon by the vendor to defeat the purchaser’s 

action.86 

84. Despite these well-known principles, the arbitrator did not issue his Award on this basis. 

The arbitrator did not consider the purpose for which Metro was granted the discretion to 

allocate waste, but if he had, there can be little doubt that the purposes that he accepted 

motivated Metro’s 2011 waste allocation would have been considered proper. In particular, the 

arbitrator accepted that “decisions respecting the allocation of waste in 2011 were guided by the 

objectives of maximizing the Burnaby Incinerator’s efficiency, preserving remaining site 

capacity at the CCLF, and operating the system in the most cost-effective manner.”87 These 

reasons could hardly be said to amount to “a purpose contrary to that for which the contract had 

been made” (as described by Judge Posner) or a decision which “no reasonable person having 

the relevant discretion could have subscribed” (as in the Wednesbury doctrine).  

D. The arbitrator’s test for “dishonesty” is not an appropriate incremental expansion 
of the law 

85. The arbitrator’s award, untethered to the tests laid out in the authorities, starts from the 

premise that the test to be applied is whether in the circumstances in which the contractual right 

is exercised, the impact of its exercise on the other contracting party is such that it precludes or 

limits the exercise of the right.88 This test is not an appropriate incremental expansion of the law, 

as contemplated by this court in Bhasin because it (a) prioritizes Wastech’s interests at the 

expense of Metro’s, (b) overrides the terms of the CA, and (c) amounts to a guarantee of the 

Target OR for Wastech. Given these issues, the test adopted by the arbitrator is not only 

incorrect, but also unreasonable. 

86. The arbitrator’s test fails to give “due weight to the importance of private ordering and 

certainty in commercial affairs.”89 The arbitrator’s test goes beyond the limits of good faith as it 

requires parties to avoid conduct that is not expressly restrained in the contract simply because it 

could cause loss to their counterparties, contrary to the principle that “a party may sometimes 

                                                
86 Mason v. Freedman at p. 486. 
87 Award, at para. 87. 
88 Award, at para. 90. 
89 Bhasin, at para. 66. 
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cause loss to another — even intentionally — in the legitimate pursuit of economic self-

interest”.90 

(1) The Award ignored Metro’s interests and the shared expectations of the parties 

87. In framing his test, the arbitrator purported to balance the circumstances in which the 

discretion is exercised against the impact on the other party, but in his application of this 

principle he ultimately gave no weight to the circumstances in which Metro exercised its 

discretion, focusing entirely on the impact or potential impact on Wastech. 

88. In particular, in paragraphs 92 and 93 of the Award, the arbitrator had regard only to the 

impact of the exercise of the discretion on Wastech, rather than Metro’s circumstances at the 

time of the exercise, which evidence he had already accepted earlier in his reasons: 

[92] In my view, in all the circumstances, despite the partial 
protections provided by the CA, Wastech has a legitimate 
contractual expectation that Metro will not exercise its discretion 
under the CA to implement a material change in the volume of 
waste allocated to CCLF under the CA that has the effect of 
depriving Wastech of the opportunity, if Wastech performs its own 
obligations, to achieve the Target OR. [. . .] 

[93] Whether particular conduct evidences a lack of “appropriate 
regard” is inherently a question of degree; it entails an assessment 
of the importance of the effected expectation and the nature of the 
adverse effect on that expectation. [. . .] 

89. The difficulty with this approach is apparent: it does not give any weight to Metro’s 

expectations concerning the contract, or the shared expectations of the parties. The good faith 

limit on the exercise of discretionary powers requires consideration of the interests of both 

parties, not solely the interests of one party: 

[69] There is at least one important difference between the duty of 
good faith and a fiduciary duty. If, for example, A owes a fiduciary 
duty to B, A must act only in accordance with B’s interests when A 
exercises its powers or exercises a discretion arising out of the 
relationship. If, on the other hand, A owes a duty of good faith to 
B, A must give consideration to B’s interests as well as to its own 
interests before exercising its power. Thus, if A owes a duty of 

                                                
90 Bhasin, at para. 70. 
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good faith to B, so long as A deals honestly and reasonably with B, 
B’s interests are not necessarily paramount. (citations omitted, 
emphasis added)91 

90. The arbitrator also advanced a new definition of “dishonesty” which characterizes “the 

exercise of even an acknowledged, bargained-for contractual right as ‘dishonest’ where it is 

wholly at odds with the legitimate contractual expectations of the other party.”92 Metro submits 

that this is not the type of modest, incremental expansion of the law contemplated in Bhasin, but 

in any event, the arbitrator’s application of it reveals a further legal error: the legitimate 

contractual expectations of the parties to a contract must be shared and must emerge from the 

contract itself. In this respect, Metro agrees with the submissions of the Canadian Chamber of 

Commerce concerning the importance of commercial certainty and the reasonable expectations 

of commercial parties.93 

91. Wastech submits that an exercise of contractual discretion can be found to be not in good 

faith where it fails to comport with the reasonable expectations of one party to the contract.94 

The authorities confirm that it is the shared expectations of the parties that influence the content 

of the duty of good faith. The court in Mesa Operating Limited Partnership v. Amoco Canada 

Resources Ltd., expressed this proposition in these terms: 

[19] [. . . ] In my view, as a matter of fact, this contract created 
certain expectations between the parties about its meaning, and 
about performance standards. If those expectations are reasonable, 
they should be enforced because that is what the parties had in 
mind. They are reasonable if they were shared. Of course, those 
expectations must also, to be reasonable, be consistent with the 
express terms agreed upon. This contract should be performed in 
accordance with the reasonable expectations created by it.95 
(emphasis added) 

92. Wastech is forced to advance the submission that a reasonable expectation can emerge 

from one party alone, because the arbitrator made no finding of fact as to the shared legitimate 

expectations of the parties. In particular, there is no finding in the Award of a shared expectation 
                                                
91 Shelanu Inc. v. Print Three Franchising Corp. (2003), 64 OR (3d) 533 (CA) at para. 69. 
92 Award, at para. 90. 
93 Canadian Chamber of Commerce Factum, at paras. 23-28. 
94 AF at para. 55. 
95 Mesa, at para. 19. 
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that in every year Wastech would have the opportunity to earn the Target OR. Nor was there a 

finding, as alleged by Wastech,96 that both parties knew that Wastech expected Metro would not 

exercise its discretion to implement a material reallocation away from CCLF, as the arbitrator 

found that “[b]oth parties were aware of the possibility that waste flows to CCLF might reduce 

and that one possible reason for a volume reduction would be the direction of waste to VLF 

rather than CCLF.”97  

93. As discussed above in relation to the nullification submission, no such finding of a shared 

expectation could be sustained on the facts, which included comprehensive readjustment 

mechanisms in the CA that apply only where the Target OR is not achieved; a recognition by the 

arbitrator that routine or incremental changes might deprive Wastech of that opportunity; and the 

arbitrator’s finding that the Target OR “balanced the interest of Wastech in receiving appropriate 

compensation over the life of the CA with the interest of Metro in not being obliged to make 

payments that might over time be considered excessive.”98 

94. Wastech suggests that Recital C(6) could be used to support a shared expectation as to 

the utilization of CCLF. This submission must fail for three related reasons. First, the arbitrator 

found that there was no guaranteed minimum volume of waste allocated to CCLF, as had been 

provided for in some of the contracts before the CA.99 Second, nothing in Recital C(6) specifies 

that CCLF is to be used to its maximum capacity every year, and indeed it was Metro’s evidence 

that the 2011 allocation was made with a view to preserving the lifetime capacity of CCLF.100 

Finally, recitals are not contractual terms, and treating them as such is an error of law.101 

95. In this case, the arbitrator had found as a fact that there was no shared expectation as to 

how Metro would exercise its discretion to allocate waste in these circumstances, nor a shared 

expectation as to how, if at all, Wastech would be compensated.102 There can be no shared 

expectation as to how Wastech would be compensated in these circumstances when the parties 
                                                
96 AF at para. 63. 
97 Award, at para. 63. 
98 Award, at para. 42. 
99 Award, at para. 84. 
100 Award, at para. 52. 
101 PUC Distribution Inc. v. Brascan Energy Marketing Inc. 2008 ONCA 176 at para. 31, lve. to 
app. ref’d 25/09/2009 SCC file 32632. 
102 Award, at paras. 63 and 76. 
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could not agree on which formula should be used.103 Those findings of fact, though made during 

the implied terms analysis, continue to be relevant to the formulation of the parties’ legitimate 

contractual expectations. Ignoring a relevant finding of fact in applying a legal test is an error 

law.104  

96. Metro does not dispute that, as a general rule, the failure to imply a term does not 

preclude as a matter of law the imposition of a good faith duty. Metro’s submission is more 

nuanced: the factual findings made by the arbitrator during his implied term analysis cannot be 

ignored when applying a test of good faith based on the legitimate contractual expectations of the 

parties.  

97. Finally, while the arbitrator found as a fact that “[b]oth parties thought that it was highly 

unlikely that there actually would be a substantial reallocation of waste away from CCLF to 

VLF,”105 this is not the same as a finding, contended for by Wastech at para. 74, that the parties 

expected that this would not happen. The Award does not go that far.  

(2) The Award overrides the express terms of the CA 

98. The extent to which the arbitrator’s award runs contrary to the express terms of the 

contract, and therefore departs from any legitimate contractual expectations, can be illustrated 

with the following example.  

99. The CA provided for the parties to share equally any deviation from the Target OR, 

regardless of its cause. If Metro, instead of allocating waste in the manner that it did in 2011, had 

allocated more to the CCLF, such that it was possible that Wastech could have achieved the 

Target OR, but Wastech did not in fact earn the Target OR, and for example achieved an Actual 

OR of 0.94, that deviation would be shared equally in accordance with the terms of the CA. By 

contrast, if Metro had made an allocation in 2011, such that it was not possible for Wastech to 

have achieved the Target OR, but Wastech achieved an Actual OR of 0.90, then, notwithstanding 

the terms of the CA which would have provided for that variance from 0.89 to be shared equally, 

                                                
103 Award, at para. 75. 
104 Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 at para. 71. 
105 Award, at para. 63. 
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the arbitrator would have required Metro to pay 100% of the variance. Given the structure of the 

CA, these results are anomalous.  

100. In both cases, Metro’s ultimate liability for breach of the duty of good faith would fall to 

be determined based on whether it accurately estimated Wastech’s capacity to earn the Target 

OR based on any given allocation of waste. This approach generates an unacceptable level of 

uncertainty for Metro in exercising its discretion, considering the emphasis in Bhasin of the 

importance of commercial certainty, predictability and coherence.106 In particular, the arbitrator’s 

approach would result in a finding that Metro failed to exercise its discretion in good faith in 

circumstances where it incorrectly assessed Wastech’s capacity to achieve the Target OR, in 

effect finding bad faith based on a forecasting error.  

(3) The Award amounts to a guarantee of the Target OR 

101. This difficulty with the arbitrator’s analysis is further reinforced by his finding that it was 

not the allocation decision itself that was not in good faith, but rather Metro’s failure to make a 

extra-contractual payment to Wastech to cover Wastech’s losses arising from that allocation: 

[95] As stated above, Wastech does not argue that Metro’s good 
faith duty precludes Metro from making changes to waste 
allocations. Wastech submits that in the context of the CA, the 
good faith duty requires that, if Metro chooses to make material 
changes having the effect of depriving Wastech of the opportunity 
to achieve the Target OR, Metro must compensate Wastech for its 
lost opportunity. Metro’s breach of obligation lies not in the 
decision to reallocate but in its failure to provide compensation for 
the consequences of that decision. [. . .]107 

102. Typically, the duty of good faith is applied as a safeguard on the exercise of the 

discretion itself – rather than by imposing an extra-contractual payment, which runs contrary to 

the express terms of the contract concerning deviations from the Target OR. One can reasonably 

infer that the arbitrator selected this remedy because the usual method of calculating damages 

would give rise to difficult questions, including determining what Wastech would have received 

if Metro’s allocation had been such that Wastech had the possibility of earning the Target OR. 

This would have required the arbitrator to determine the permissible allocation of waste in 2011, 
                                                
106 Bhasin, at para. 41. 
107 Award, at para. 95. 
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and to estimate the contingency associated with the possibility that even if the allocation had 

been such that Wastech could have earned the Target OR, it might nonetheless not have been 

achieved.  

103. Instead, the Award assumes that an allocation in good faith would have assured Wastech 

of the Target OR, amounting to a guarantee, which the arbitrator acknowledged was expressly 

not provided for in the CA.  

E. The Award would not be sustained on Quebec or US law 

104. As this Court recognized in Bhasin, the duty of good faith is more established in both the 

United States and the civil law of Quebec. But in neither jurisdiction would Metro’s exercise of 

discretion in the circumstances before the arbitrator have given rise to an award.  

105. In the United States, both the Uniform Commercial Code108 and the Restatement 

(Second) of Contracts (1981)109 provide for a general duty of good faith in the performance of 

contracts. As described above, in the context of contractual discretion, this requires that parties 

exercise their discretion in accordance for the purpose for which it was granted, and not to 

recapture some opportunity forgone at the time the contract was made:  

[G]ood faith performance of a contract occurs when a party with 
discretion in performance exercises its discretion for any reason 
within the justifiable expectations of the parties arising from their 
agreement, understood in its context. As a corollary, bad faith 
performance occurs when such a party uses its discretion to 
recapture opportunities forgone (costs incurred) on entering the 
agreement. This explanation proceeds from a “cost perspective” on 
contracts and promises. “Cost” here means “opportunity cost” ─ 
the value of incompatible opportunities forgone when taking a 
specific action, like concluding a contract.110  

106. In United States v. Basin Elec. Power Coop.,111 the defendant, a utility company, entered 

into a contract to sell power to the U.S. government, with the price based on a formula derived 

from the cost of power production, because at the time the contract was executed, the parties 
                                                
108 Uniform Commercial Code, § 1-304 (2012). 
109 Restatement (Second) of Contracts (1981), § 205. 
110 Steven J. Burton and Eric J. Andersen, Contractual Good Faith: Formation, Performance, 
Breach and Enforcement (New York: Little, Brown and Company, 1995) at p. 38. 
111 United States v. Basin Elec. Power Coop., 248 F.3d 781 (8th Cir. 2000) [Basin Electric]. 

https://www.law.cornell.edu/ucc/1/1-304
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were not in a position to predict the market price of power for the life of the five year contract. 

The contract appendix provided various formula for determining the cost of power production, 

including categories of costs derived from the Rural Utilities Service System of Accounts (“RUS 

System”), which incorporated the Generally Accepted Accounting Principles (“GAAP”). 

Included in the cost of power, according to these terms, was an amount for the amortization of 

the cost of the facilities that provide the generating and transmission functions of the utility, but 

the contract provided the utility with discretion to select the amortization period, so long as the 

rate complied with the accounting rules.  

107. While the utility had amortized costs over 20 years in other cases, in respect of the 

contract with the government, it selected a 10 year amortization period, increasing the cost of the 

power, and therefore the revenue from the government. The government alleged that this was a 

breach of the implied covenant of good faith. The Circuit Court of Appeal dismissed the 

government’s claim: 

The good faith covenant does not impose a general requirement 
that a party act reasonably. Rather, the covenant acts merely as a 
gap filler to deal with circumstances not contemplated by the 
parties at the time of contracting. Kham & Nate's Shoes No.  2, Inc. 
v. First Bank of Whiting, 908 F.2d 1351, 1357 (7th Cir. 1990) 
(“Good faith is a compact reference to an implied undertaking not 
to take opportunistic advantage in a way that could not have been 
contemplated at the time of [the contract's] drafting, and which 
therefore was not resolved explicitly by the parties.”) (quotations 
omitted). Since good faith is merely a way of effectuating the 
parties intent in unforseen circumstances, the implied covenant has 
“nothing to do with the enforcement of terms actually negotiated” 
and cannot “block [the] use of terms that actually appear in the 
contract.” Continental Bank, N.A. v. Everett, 964 F.2d 701, 705 
(7th Cir. 1992). 

The Basin-WAPA contract gave Basin broad authority to 
determine its costs, as long as the determination satisfied RUS and 
GAAP requirements. We think it clear that the good faith duty did 
not require Basin to choose a particular amortization period.112 

(emphasis added) 

                                                
112 Basin Electric at p. 796. 
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108. In Steady State Imaging v. GE,113 the plaintiff, Steady State, had sold its exclusive rights 

to a new MRI technology to the defendant. Under the terms of the contract, the defendant, GE, 

had the discretion to decide to pursue the commercialization of the MRI technology, in which 

case royalties would flow to Steady State, or not to pursue such a program. GE did not pursue the 

commercialization of the MRI technology acquired from Steady State, choosing instead to fund 

the development of a competing technology which it owned and for which it would owe no 

royalties to Steady State. Steady State claimed for breach of the implied covenant of good faith 

and fair dealing. The court struck out the claim at the pleadings stage, holding that: 

Had [Steady State] wanted to limit GE's exercise of discretion to 
prohibit it from acting in a self-serving way, it could have 
negotiated language that would have imposed such a constraint. It 
did not, and as a result, even accepting as true that GE decided not 
to start an NPI Program out of pure economic self-interest and to 
avoid making royalty payments to [Steady State], GE was simply 
asserting or enforcing its legal and contractual rights. Like 
DeVilbiss in Yarborough and the shareholders in Sterling Capital, 
GE deserves the benefit of its bargain.114 

109. Wastech’s position would be no stronger applying these principles. It accepted, at the 

time the CA was made, the risk that materialized in 2011: that waste volumes directed to CCLF 

would decline as a result of a reallocation, and that they would not achieve the Target OR as a 

result.115 It did not seek contractual protection for that eventuality, and the US courts would not 

provide it for them: 

To use the good faith covenant to limit Basin’s discretion to 
choose rates would require us to rewrite the contract and give 
WAPA benefits for which it did not bargain. Beyond being unfair 
to Basin, “in commercial transactions, it does not in the end 
promote justice to seek strained interpretations in aid of those who 
do not protect themselves.” James Baird Co. v. Gimbel Bros., 64 
F.2d 344, 346 (2d Cir. 1933) (L. Hand, J.).116 

                                                
113 Steady State Imaging v. GE, 2017 U.S. Dist. LEXIS 215629 (D. Minn), aff’d 2018 U.S. Dist. 
LEXIS 7429 (D. Minn) [Steady State]. 
114 Steady State at p. 10. 
115 Award, at para. 63. 
116 Basin Electric at p. 798. 
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110. The Civil Code of Quebec provides a duty to act in accordance with the requirements of 

good faith117 and for the resulting doctrine of abuse of right.118 These provisions have a longer 

history than the organizing principle from Bhasin applicable in common law Canada, but the 

principles that emerge from these provisions would not assist Wastech. 

111. To the extent that the arbitrator focused on Wastech’s “legitimate contractual 

expectations”, Quebec civil law offers no support for his approach. Although the doctrine of 

legitimate expectations has been recognized in Quebec in the context of contracts of insurance, 

its application remains uncertain in other types of contracts. Even when this doctrine applies, it 

can only be used as an aid to contractual interpretation in the event of ambiguity. It is limited to 

considering the reasonable expectation of both parties119 in order to identify their common 

intention.120 In the case at bar, there was never any suggestion of ambiguity in the contract. The 

parties’ common intention was that the contract would not provide for risk-allocation beyond the 

provisions to that effect already included in the contract, which were respected by Metro.121 

112. Wastech’s position would not be more favourable under Quebec civil law’s notion of 

abusive exercise of contractual discretion. An abuse of contractual discretion only occurs if a 

party exercises its discretion with an intention to harm or if a distinct fault in the party’s exercise 

of the right causes damages to the other party that are additional to those that would normally 

result from the exercise of the right.122 In order to be found abusive, the exercise of contractual 

discretion must be so unreasonable and prejudicial to the other party that it virtually empties the 

contract of its substance.123 This court has recognized that “where there is a reasonable 

explanation for the choice that was made and where there is no evidence of bad faith in the 
                                                
117 Civil Code of Quebec, CCQ-1991, art 6 and 1375. 
118 Civil Code of Quebec, CCQ-1991, art 7. 
119 Jean-Louis Baudouin, Pierre-Gabriel Jobin et Nathalie Vézina, Les obligations, 7th ed., 
Cowansville, Éditions Yvon Blais, 2013, at no 411; Didier Lluelles and Benoît Moore, Droit des 
obligations, 3rd ed., Cowansville, Éditions Yvon Blais, 2018, at no 1671. 
120 Ferme Vi-Ber inc. v. Financière agricole du Québec, 2016 SCC 34, [Ferme Vi-Ber] at para 
62-65; Civil Code of Quebec, CCQ-1991, art 1425. 
121 Award, at para 74. 
122 Ponce v. Montrusco & Associés inc., 2008 QCCA 329, at para 14-22 (lve. to app. ref’d. 
31/07/2008, SCC file 32569); Pharmacie Jean-Sébastien Blais inc. v. Pharmacie Éric Bergeron 
et André Vincent inc., 2018 QCCA 1895, at para 53-59; Ferme Vi-Ber, at para 93. 
123 See for instance Aéroports de Montréal v. Hôtel de l'Aéroport de Mirabel Inc., 2003 CanLII 
22050 (QC CA), at para 34-36 and 51. 
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entity’s actions, the courts should avoid interfering too hastily in such complex matters.”124 In 

the case at bar, despite Metro’s allocation decision, Wastech still recovered an operating profit of 

4% for 2011. The arbitrator also found that Metro’s allocation decision was in no way malicious, 

but instead based on valid motives, including operational and financial objectives.125 

113. Finally, the duty to cooperate, resulting from Quebec civil law’s requirements of good 

faith, does not support Wastech’s claim that Metro failed to give “appropriate regard” to its 

interests. The arbitrator concluded that Metro exercised its right in accordance with the contract’s 

terms and in furtherance of Metro’s own business objectives.126 As this Court recently held in 

Churchill Falls (Labrador) Corp. v. Hydro- Québec, although a party “must look out for the 

other party’s interests by acting in a reasonably conciliatory and proactive manner when 

receiving and performing prestations under the contract,”127 “[t]he duty to cooperate with the 

other contracting party does not mean that one’s own interests must be sacrificed.”128 Unlike the 

duties to which a fiduciary is subject, good faith performance does not bring into play duties of 

loyalty to the other party or an obligation to place the other party’s interests first.129 Above all, 

the requirements of good faith should not create an unpredictable mechanism of distributive 

justice130 superseding contractual provisions131 or indirectly allowing for the application of the 

notion of lesion.132 

 

                                                
124 Ferme Vi-Ber, at para. 93. 
125 Award, at para 88. 
126 Award, at para 88. 
127 Churchill Falls (Labrador) Corp. v. Hydro-Québec, 2018 SCC 46, [Churchill Falls] at para 
115. 
128 Churchill Falls, at para 128. 
129 Quigley v. Placements Banque Nationale inc., 2018 QCCA 27, [Quigley] at para 45-54 (lve. 
to app. ref’d, 22/01/2018, SCC file 38017), citing M.A. Grégoire, Liberté, responsabilité et 
utilité : la bonne foi comme instrument de justice, Cowansville, Éditions Yvon Blais, 2010, at p 
186. 
130 Churchill Falls, at para 124. 
131 Quigley, at para 49. 
132 Civil Code of Quebec, CCQ-1991, art 1405 and 1406. 
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F. Sattva and the Standard of Review 

114. The Court of Appeal had full and appropriate regard to the decisions of this Court in 

Sattva Capital Corp. v. Creston Moly Corp.133 and Teal Cedar Products Ltd. v. British 

Columbia134 concerning both the limited scope of appeals from arbitration awards and the 

applicable standard of review.  

115. In the decision granting leave to appeal the arbitration Award, the Court of Appeal 

confirmed that the questions raised were questions of law.135 

116. Wastech’s submissions criticising the questions on which leave to appeal the arbitrator’s 

award was granted are not within the scope of this appeal. Wastech unsuccessfully appealed the 

order granting Metro leave to appeal to the B.C. Court of Appeal on the principal ground that the 

issues raised by Metro were issues of mixed fact and law. Wastech did not seek leave to appeal 

from that decision to this Court, as would be required.136 

117. In any event, the questions on which leave was granted are transparently questions of law 

as they relate to the content of the duty of good faith. They relate to the arbitrator’s error in 

stating the legal test, an established question of law.137 

118. The Court of Appeal assessed those questions on the appropriate standard of review, 

correctness, having regard to the importance to the legal system as a whole of the law of good 

faith. In Wastech’s leave application to this Court, adopting in part the words of the Court of 

Appeal, it submitted that “[the issues raised are] of importance to the parties and the legal system 

as a whole, involving as they do the scope and meaning of good faith in contract, as newly 

explained in Bhasin.”138 Wastech further explained that the “relationship of the duty of good 

faith and the law of contracts has the potential to affect millions of parties to disputes across the 

                                                
133 Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53 [Sattva]. 
134 Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32 
135 Greater Vancouver Sewerage and Drainage District v. Wastech Services Ltd., 2016 BCCA 
393 at paras. 3-4. 
136 Sattva, at paras. 34-35. 
137 Sattva, at para. 49, citing Canada (Director of Investigation and Research) v. Southam Inc., 
[1997] 1 SCR 748, at para. 35. 
138 Wastech Memorandum of Argument for Leave to Appeal, SCC 38601, at para. 2. 
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country; the issues arising in this case are therefore questions of national, and public 

importance.”139  

119. There can be no doubt then that the questions on this appeal are questions of central 

importance to the legal system as whole, and that the arbitrator had no particular expertise as 

compared with this Court in respect of those issues. 

120. Even if the appropriate standard of review is reasonableness, the arbitrator’s award was 

unreasonable, having regard to the existing authorities and the clear direction in Bhasin regarding 

the importance of commercial certainty and the limits of the duty of good faith.  

121. In particular, the importance the Award places on Metro’s ability to accurately predict 

Wastech’s capacity to meet the Target OR, given a particular allocation of waste, and the 

anomalous results that the principle behind the Award would generate based on the accuracy of 

those predictions, illustrated by the example above in paragraph 99, drives home the 

unreasonableness of the good faith test adopted by the arbitrator.  

122. A further illustration with the unreasonableness of the Award can be given with reference 

to the impact that the damages payment ordered under the Award would have on the other 

adjustment provision in the CA. For example, the CA provides for various prospective 

adjustment mechanisms, described by the arbitrator in paragraph 50, which apply if the results in 

a given year or period of three consecutive years, are outside the band of the Target OR plus or 

minus 0.03. If in 2011, Wastech had an Actual OR of 1.045, it would be entitled to the benefit of 

the Outside Band Adjustment to increase rates for 2012, as well as a possible rate reset if the 

results in 2011 resulted in three consecutive years of performance outside the band, 

notwithstanding that as a result of the Award, Wastech would actually have earned an OR of 

0.89 in 2011. The Award, made without regard to the other adjustment provisions in the CA, 

would have the effect of disturbing the careful balance set in the CA.  

  

                                                
139 Wastech Memorandum of Argument for Leave to Appeal, SCC 38601, at para. 44. 
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PART IV: SUBMISSIONS CONCERNING COSTS 

123. Metro seeks its costs throughout. 

PARTV:ORDERSOUGHT 

124. Metro seeks an order dismissing the appeal, with costs to Metro throughout. 

PART VI: SUBMISSIONS CONCERNING CONFIDENTIALITY 

125. There are no confidentiality or sealing orders in this proceeding. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day ofNovember, 2019. 

Counsel for the Respondent 
IRWIN G. NATHANSON, Q.C. 
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