
SCC File No.: 38601 
 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA) 

 
BETWEEN: 
 

WASTECH SERVICES LTD. 
 

APPELLANT 
(Appellant) 

AND: 
 

GREATER VANCOUVER SEWERAGE AND DRAINAGE DISTRICT 
 

RESPONDENT 
(Respondent) 

AND: 
 

THE ATTORNEY GENERAL OF BRITISH COLUMBIA 
and CANADIAN CHAMBER OF COMMERCE 

 
INTERVENERS 

 
 

FACTUM OF THE INTERVENER, 
ATTORNEY GENERAL OF BRITISH COLUMBIA 

(Pursuant to Rules 42 of the Rules of Supreme Court of Canada) 
 

 

ATTORNEY GENERAL OF  
BRITISH COLUMBIA 
P.O. Box 9280 STN Prov Gov’t 
1001 Douglas Street 
Victoria, BC V8W 2C5  
 
Jonathan Eades 
Graham J. Underwood 
Tel: (250) 387-2789 
Fax: (250) 953-3557 
Email: Jonathan.Eades@gov.bc.ca 
 
Counsel for the Intervener, the Attorney 
General of British Columbia 

NOËL ET ASSOCIÉS, s.e.n.c.r.l. 
111 rue Champlain 
Gatineau, Québec 
J8X 3R1 
 
 
Pierre Landry 
Tel: (819) 771-7393 
Fax: (819) 771-5397 
Email: p.landry@noelassocies.com 
 
 
Ottawa Agent for the Intervener, the 
Attorney General of British Columbia 
 

mailto:Jonathan.Eades@gov.bc.ca
mailto:p.landry@noelassocies.com


FASKEN MARTINEAU  
DUMOULIN LLP  
550 Burrard Street, Suite 2900 
Vancouver, BC  V6C 0A3 
 
D. Geoffrey Cowper, Q.C. 
Mark D. Andrews, Q.C. 
Tel: (604) 631-3131 
Fax: (604) 631-3232 
Email: gcowper@fasken.com 
 
Counsel for the Appellant 
 

FASKEN MARTINEAU  
DUMOULIN LLP 
55 Metcalfe Street, Suite 1300 
Ottawa, ON  K1P 6L5 
 
 
Sophie Arseneault 
Tel: (613) 696-6904 
Fax: (613) 230-6423 
Email: sarseneault@fasken.com  
 
Ottawa Agent for the Appellant 

NATHANSON SCHACHTER & 
THOMPSON LLP 
900 Howe Street, Suite 750 
Vancouver, BC V6Z 2M4 
 
I.G. Nathanson, Q.C. 
Julia K. Lockhart 
Tel:  (604) 662-8840 
Fax:  (604) 684-1598 
Email: inathanson@nst.bc.ca  
 
Counsel for the Respondent 
 

NORTON ROSE FULBRIGHT CANADA 
LLP 
Suite 1500 – 45 O’Connor Street 
Ottawa, ON K1P 1A4 
 
Matthew J. Halpin 
Tel: (613) 780-8661 
Email: 
matthew.halpin@nortonrosefulbright.com  
 
 
Ottawa Agent for the Respondent 

TORYS LLP 
3000 – 79 Wellington Street West 
TD Centre, South Tower 
Toronto, ON  M5K 1N2 
 
Jeremy Opolsky 
Winston Gee 
Tel:  (416) 865-8117 
Fax: (416) 865-7380 
Email: jopolsky@torys.com  
 
Counsel for the Intervener, Canadian 
Chamber of Commerce 
 

 

mailto:gcowper@fasken.com
mailto:sarseneault@fasken.com
mailto:inathanson@nst.bc.ca
mailto:matthew.halpin@nortonrosefulbright.com
mailto:jopolsky@torys.com


i 

 

ATTORNEY GENERAL OF BRITISH COLUMBIA’S FACTUM 

TABLE OF CONTENTS 

 

PART I – OVERVIEW AND FACTS 1 

PART II – INTERVENER’S POSITION ON QUESTIONS ON APPEAL 1 

PART III – STATEMENT OF ARGUMENT 2 

A. Legislative history 2 

B. The appeal provisions of the Act are unique 4 

C. Appeals under the Act 6 
 

a. Section 31 is award-centric 6 
b. The questions of law for which leave was granted define the jurisdiction of the 

appeal court 8 
c. The court has no jurisdiction to supplement findings of fact or mixed fact and law 8 
d. Section 31(4) restricts the court jurisdiction to prescribed orders 9 

PART IV – SUBMISSIONS CONCERNING COSTS 10 

PART V – ORAL ARGUMENT 10 

PART VI – TABLE OF AUTHORITIES 11 

PART VII – LEGISLATION 11 

PART VIII - SECONDARY SOURCES 12 
  

 
 



1 

 

PART I – OVERVIEW AND FACTS 

1. There is no appeal from an arbitration under British Columbia’s Arbitration Act, R.S.B.C. 

1996, c. 55 (the “Act”).1  There is also no appeal from an arbitration award.2  Instead, the Act 

allows for an appeal that is limited to questions of law arising out of an arbitral award.  Leave 

was granted in this case for two such questions by the British Columbia Supreme Court pursuant 

to s. 31 of the Act. 

2. Section 31 functions together with ss. 30(3) and 32 to provide unique restrictions on the 

scope of arbitration appeals.  These sections abrogate the broad judicial review of arbitration 

process and arbitration awards that was once allowed under predecessor legislation.   

3. No Canadian arbitration legislation provides for appeals more restrictive than the Act.3   

The Attorney General of British Columbia (“AGBC”) intervenes in this appeal to ensure that the 

unique restrictions in the Act are maintained and applied.  

PART II – INTERVENER’S POSITION ON QUESTIONS ON APPEAL 

4. The AGBC takes no position on the first question raised by the appellant concerning four 

alleged errors of law relating to the duty of good faith, other than to remind this Court of the 

structure and limits of an appeal under the Act.  

5. On the second question, whether the arbitrator’s conclusions about a breach of the duty of 

good faith can be reviewed, the AGBC submits that ss. 30(3), 31, and 32 of the Act impose a 

unique series of interlocking constraints which strictly confine the jurisdiction of courts to 

question, review, and restrain arbitration proceedings and arbitration awards.  The AGBC will 

address ss. 30(3), 31, and 32, and explain the limiting role these provisions play when appeals are 

conducted under the Act.  

                                                 
 
1 Nor is there “an appeal of an Arbitrator’s ruling.”  Record of the Appellant, Volume 1, Part I, 
Tab 7, page 87, para. 1. 
2 Record of the Appellant, Volume 1, Part II, Tab 13, page 160. 
3 The arbitration statutes of Québec and Canada allow no appeal at all of commercial arbitration 
awards. 
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PART III – STATEMENT OF ARGUMENT 

6. In deciding the appeal, this Court is bound to stay within the confines of the Act.  The 

constraints of the Act have been irregularly applied, resulting in confusing and inconsistent 

jurisprudence.  These constraints need to be set out and applied by this Court as it determines the 

two questions of law arising out of the arbitral award.   

7. Appeals under the Act are unique.  An appeal under the Act should not be confused with 

any of the following:  

a. appeals under the appeal provisions in other Canadian arbitration legislation;  

b. judicial review proceedings; or 

c. the appellate jurisdiction of courts in normal appellate proceedings.  

A. Legislative history 

8. Section 31 of the Act is central to this appeal.  It is reinforced by s. 30(3) and s. 32.  

9. Sections 30(3) and 31 originate from reforms to the English Arbitration Act, 1979.  The 

Act also incorporates elements of the UNICITRAL Model Arbitration Law (“Model Law”)4, as 

well as provisions that are unique to British Columbia.  Section 32 originates in the Model Law 

but contains “made in British Columbia” refinements and inclusions, as will be explained. 

10. For much of the 20th Century, British Columbia, like many other Commonwealth 

jurisdictions, largely followed an English model arbitration act (“Imperial Act”).5  Discrete 

elements of the Imperial Act, unrelated to this appeal, remain in the Act today.6 

11. The Imperial Act permitted extensive judicial review of arbitration proceedings and 

arbitration awards.  With the passage of time, however, Commonwealth jurisdictions which 

followed the Imperial Act grew increasingly out of step with European civil law jurisdictions, 

which were highly deferential to arbitration.   

                                                 
 
4 UNCITRAL Model Law on International Commercial Arbitration, as adopted by the United 
Nations Commission on International Trade Law on 21 June 1985, and as amended by the United 
Nations Commission on International Trade Law on 7 July 2006. 
5 English Arbitration Act, 1889, (U.K.), 52 &53 Vict., c.49; Arbitration Act, S.B.C. 1893, c. 1. 
6 For instance, ss. 36-39. 
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12. Dissatisfaction from the commercial bar led to major changes to the English legislation.  

Those reforms were embodied in the English Arbitration Act, 1979, (U.K.), 1979, c. 42, which 

substantially amended the English Arbitration Act, 1950, (U.K.), 1950, c. 27. 7   

13. England specifically abolished judicial review of arbitration awards, which had existed for 

decades in English (and Canadian) law.8  Crucially, these reforms expressly ended the court’s 

“jurisdiction to set aside or remit an award on an arbitration agreement on the ground of errors of 

fact or law on the face of the award.”9  In place of allowing judicial review by the courts, 

England created a severely limited right of appeal.  Section 1 of the Arbitration Act, 1979, 

provided for an appeal (with consent or with leave) on “any question of law arising out of an 

award made on an arbitration agreement.”  

14. The Law Reform Commission of British Columbia issued a Report on Arbitration in 1982, 

recommending that features of the Arbitration Act, 1979 be adopted.10  Section 1 of the English 

legislation served as the model for ss. 30(3) and 31 of British Columbia’s Commercial 

Arbitration Act, which was reformed in 1986.11 No jurisdiction in Canada followed the English 

arbitration reforms more closely than British Columbia.12 

15. Notwithstanding the enactment of the Commercial Arbitration Act, which ended judicial 

review, British Columbia courts continued to intervene in arbitration proceedings.13 Accordingly, 

the Legislature intervened again in 1988 and made further changes to the Act.14 Amendments 

                                                 
 
7 This was England’s mid-20 century version of the Imperial Act. 
8 An historic example of this Court judicially reviewing an arbitration award and grappling with 
issues concerning the scope of “error on the face of the award” is Saint John (City) v. Irving Oil 
Co., [1966] S.C.R. 581. 
9 Arbitration Act 1979, (U.K.) 1979, c. 42, s. 1(1).    
10 British Columbia. Law Reform Commission. Report on Arbitration. Vancouver: The 
Commission, 1982, Chapter X, s. D, page 90. 
11 Commercial Arbitration Act, S.B.C. 1986, c. 3. The legislation was renamed the Arbitration 
Act in 2013.   
12 The domestic arbitration acts in Australia, New Zealand, Hong Kong and Singapore all have 
appeal provisions derived from s. 1 of the Arbitration Act, 1979.  In 1996, England modernized 
its arbitration legislation, severing most links with the Imperial Act.  Section 69 of the English 
Arbitration Act, 1996, (U.K.), 1996, c. 23 is the successor of former s. 1.  
13 Justice Deschamps reviewed some of this history in Seidel v. TELUS Communications Inc., 
2011 SCC 15 at paras. 104-107. 
14 Miscellaneous Statutes Amendment Act (No. 2), 1988, S.B.C. 1988, c. 46. 
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included s. 32, which underscored that the courts were not to question, review or restrain the 

arbitration proceedings, including arbitral awards, by judicial review, or otherwise except to the 

extent provided in the Act. 

16. In 1990, the Uniform Law Conference of Canada published a Uniform Arbitration Act15 

(the “ULCC Act”).  The ULCC Act was influenced, in part, by the Arbitration Act, 1979, and 

more overtly, by the Model Law.  The appeal provisions of the ULCC Act were considerably 

broader than provided in England and British Columbia. 

17. Under the ULCC Act, parties can agree to appeal an award on a question of law, on a 

question of fact, or on a question of mixed law and fact,16 and leave can be sought to appeal an 

award on a question of law.17  

18. Several provinces reformed their domestic arbitration acts in the early 1990’s and 

incorporated the broad appeal provisions of the ULCC Act.18    

B. The appeal provisions of the Act are unique 
 
19. Sections 30(3), 31, and 32, work together to create limits on the extent of judicial 

intervention which are unique to British Columbia.  The appeal provisions of the British 

Columbia legislation are markedly different from those of the Canadian jurisdictions that adopted 

the ULCC Act. 

20. Further, there are particular deviations in the appeal provisions enacted by the provinces 

that adopted the ULCC Act.  For example, in Saskatchewan, a party can require the arbitral 

tribunal to transmit the award, the evidence, and the record of the arbitral proceedings to the 

court.19  

21. In contrast to the ULCC Act, s. 31 of the Act does not confer on the parties the power to 

agree to appeals on questions of mixed fact and law, or questions of fact.  In British Columbia, 

                                                 
 
15 Uniform Law Conference of Canada, Uniform Arbitration Act (1990). 
16 ULCC Act, s. 45(1). 
17 ULCC Act, s. 45(2).  
18 For instance, Arbitration Act, 1991, S.O. 1991, c. 17, s. 45 and Arbitration Act, 1992, S.S., c. 
A-24.1, s. 45. 
19 Arbitration Act, 1992, S.S., c. A-24.1, s. 45(3).  
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there is also no appeal of an award–there is only an appeal with respect to “any question of law 

arising out of the award,” either with consent of the parties or with leave of the court.  The Act 

has no provision allowing the court to require the arbitral tribunal to explain any matter, common 

to ULCC Act jurisdictions. Further, the Act does not confer the power on the arbitral tribunal or 

the parties to transmit the evidence and the record of the arbitral proceedings to the court.20   

22. Sections 30(3) and s. 32 of the Act complement and support s. 31.   

23. Section 30(3) provides that, except as permitted under s. 31, “the court must not set aside 

or remit an award on the grounds of an error of fact or law on the face” of an arbitral award.  

There is no equivalent to s. 30(3) in other Canadian arbitration acts. The language was taken from 

ss. 1(1) of the English Arbitration Act, 1979, which abolished judicial review for “errors of fact 

and law on the face of the award,” the power the courts had previously exercised in reviewing 

arbitration awards. In doing so, British Columbia followed the recommendation of the British 

Columbia Law Reform Commission to include specific statutory provisions to take away the 

jurisdiction of the court.21 

24.   Section 32 has its origins in the Article 5 of the Model Law, which provides “In matters 

governed by this Law, no court shall intervene except where so provided in this Law”.  However, 

s. 32 uniquely modified Article 5 to include express prohibitions on court review of the 

arbitration proceedings and arbitration awards.22   

25. In contrast, rather than adding particularized constraints to Article 5, the ULCC Act 

introduced several broad exceptions to the principle limiting court intervention.  Section 6 of the 

Ontario Arbitration Act, 199123 is an example. 

26. British Columbia’s tight confines on judicial intervention has jurisdictional implications 

for the conduct of a s. 31 appeal.  

                                                 
 
20 As will be explained, ss. 30(3) and 32, prohibit such an approach. 
21 British Columbia. Law Reform Commission. Report on Arbitration. Vancouver: The 
Commission, 1982, Chapter X, s. D, page 90. 
22 Section 5 of International Commercial Arbitration Act, R.S.B.C. 1996, c. 233 is the only 
similar provision. 
23 Arbitration Act, 1991, S.O. 1991, c. 17. 
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27. In judicial review of a decision made in the exercise or purported exercise of a statutory 

power under the Judicial Review Procedure Act, the court may order that the record of the 

impugned proceeding be filed.24  As mentioned above, the Act contains no provision allowing the 

record of the arbitral proceeding to be placed before the court for consideration. 

28. The British Columbia Supreme Court as a superior court of original jurisdiction has 

plenary powers to deal with the matters that come before it, unless its jurisdiction is curtailed or 

abrogated by statute.25  Section 32 of the Act expressly does this: “Arbitral proceedings of an 

arbitrator and any order, ruling or arbitral award made by an arbitrator” cannot be “questioned, 

reviewed or restrained by a proceeding under the Judicial Review Procedure Act or otherwise 

except to the extent provided in this Act.”  [underline added] 

29. The jurisdiction of the British Columbia Supreme Court is accordingly restricted to 

discrete points of intervention permitted under the Act, including, principally: stay applications 

(s. 15); removal of an arbitrator (s. 18); enforcement of awards (s. 29); set aside applications (s. 

30); and appeals (s. 31).  

30. The jurisdiction of the Court of Appeal flows from s. 6 of the Court of Appeal Act.26  

Section 9(8)(a) of the Court of Appeal Act confers on the Court of Appeal “the power, authority 

and jurisdiction vested in the Supreme Court” in relation to the hearing and determination of any 

matter.  In this instance, the power, authority and jurisdiction of the Supreme Court are restricted 

by the Act, and consequently, so too are the power, authority and jurisdiction of the Court of 

Appeal when considering appeals under the Act. 

C. Appeals under the Act 

a. Section 31 is award-centric 

31. The restriction in s. 31 limiting appeals to questions of law “arising out of the award,” is 

intended to focus the question of law inquiry on the award itself.  Lord Justice Steyn of the 

English Court of Appeal explained as follows in The “Baleares”:   

                                                 
 
24 Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, s. 17. 
25 Eagle Island Holdings (Two) Inc. v. B.C. Hydro and Power Authority, 2006 BCCA 337, at 
para. 17 citing Board v. Board, [1919] A.C. 956 at 963. 
26 Court of Appeal Act, R.S.B.C. 1996, c. 77. 
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“This is an appeal under s. 1 of the Arbitration Act, 1979 on ‘a question of law arising 
from an arbitration award.’  For those concerned in this case that is a statement of the 
obvious.  But it matters.  It defines the limits of the jurisdiction of the Court under the 
1979 Act. The arbitrators are the masters of the facts.  On an appeal the Court must decide 
any question of law arising from an award on the basis of a full and unqualified 
acceptance of the facts.  It is irrelevant whether the Court considers those findings of fact 
to be right or wrong.”27   

32. In Specialist Physicians and Surgeons of British Columbia v. General Practitioners of 

British Columbia,28 Garson J. (as she then was) explained how s. 31 confines the court’s review 

and precludes reference to the evidence that led to the award.  In describing the meaning of the 

section, Justice Garson set out a passage from the decision of the House of Lords in Champsey 

Bhara & Company v. Jivraj Balloo Spinning and Weaving Company Limited,29 as cited in West 

Coast Transmission Co. Ltd. v. Majestic Wiley Contractors: 

“An error in law on the face of the award means, in their Lordship’s view that you can 
find in the award or a document actually incorporated thereto, as for instance a note 
appended by the arbitrator stating his reasons for his judgment, some legal proposition 
which is the basis of the award in which you can then say is erroneous.” 30 

33. If it is necessary to go to the evidence to make the argument that an error of law occurred, 

the error cannot be said to be on the face of the award.31 

34. Nevertheless, underlying witness statements, exhibits, transcripts and submissions from 

arbitral proceedings continue to be placed before the court, complicating leave to appeal 

applications and merits hearings.32 This is contrary to the intent of ss. 31 and 32.  The appeal 

record is not comprised of the “complete evidentiary record” as was argued at the Court of 

                                                 
 
27 Geogas SA v. Trammo Gas Ltd (The “Baleares”), [1993] 1 Lloyd’s Rep 215 (C.A.) at 227-
228. 
28 Specialist Physicians and Surgeons of British Columbia v. General Practitioners of British 
Columbia, 2007 BCSC 423 at paras 22-25.  
29 Champsey Bhara & Company v. Jivraj Balloo Spinning and Weaving Company Limited, 
[1923] A.C. 480 (J.C.P.C.). 
30 West Coast Transmission Co. Ltd. v. Majestic Wiley Contractors (1981), 31 B.C.L.R. 174 
(S.C.), at para. 35. 
31 Specialist Physicians and Surgeons of British Columbia v. General Practitioners of British 
Columbia at para 22. 
32 Record of the Appellant, Volume III. 
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Appeal.33  A final award has already been rendered containing immutable findings of fact and 

mixed fact and law.34 

b. The questions of law for which leave was granted define the jurisdiction of the 
appeal court 

 

35. In granting leave, the court must ensure that the questions of law for which leave is 

granted are clearly perceived and delineated.35  They must be extricable questions of law arising 

out of the award itself.  The questions should be able to be answered “yes” or “no,” applying the 

deferential approach set out in Sattva Capital Corp. v. Creston Moly Corp.36, on review of the 

arbitration award.  A failure by the leave court to state questions of law with precision prevents 

the appeal court from providing clear, comprehensible answers to the discrete questions of law 

arising out of the award.  Finally, because the jurisdiction of the courts under s. 31 of the Act is 

confined to the review of extricable questions of law, the “identification of a mixed question … 

defeats a court’s appellate review jurisdiction.”37 

c. The court has no jurisdiction to supplement findings of fact or mixed fact and 
law 

36. A court on appeal must provide its opinion on each of the questions of law for which leave 

was granted.  Confusion arises in the appeal process if the appeal court fails to explicitly answer 

the questions of law for which leave was granted.38  It is appropriate–indeed necessary–for the 

appeal court to explain how it arrived at its answers to the questions, and to link each error of law 

(if any is found) to a specific question for which leave was granted.  The appeal court must 

remain within its jurisdiction under the Act and ensure that it does not pose and answer ancillary 

questions of law that are not identified when leave is granted or, further, pose and answer 

                                                 
 
33 Record of the Appellant, Volume I, Tab 5, page 2, para. 3. 
34 Section 31(3.1) of the Act provides an exception for family law arbitrations.  In such cases, the 
court is authorized to review findings of mixed fact and law.   
35 Hayes Forest Services Limited v. Weyerhaeuser Company Limited, 2008 BCCA 31 at para. 45 
and Elk Valley Coal Partnership v. Westshore Terminals Ltd., 2008 BCCA 154 at paras 16-17. 
36 Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53. 
37 Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, at para. 46. 
38 As noted by the Court of Appeal, Record of the Appellant, Volume I, Tab 9, page 143 at para. 
65. 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1505209&crid=958df865-325c-4f3a-80ce-5d70846f612b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S7P1-F2TK-23SB-00000-00&pdteaserkey=h1&pdicsfeatureid=1517129&pditab=allpods&ecomp=w7g3k&earg=sr0&prid=9f38897a-277b-461d-805a-833da3639415
https://advance.lexis.com/document/teaserdocument/?pdmfid=1505209&crid=958df865-325c-4f3a-80ce-5d70846f612b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F7T-S7P1-F2TK-23SB-00000-00&pdteaserkey=h1&pdicsfeatureid=1517129&pditab=allpods&ecomp=w7g3k&earg=sr0&prid=9f38897a-277b-461d-805a-833da3639415
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questions of mixed fact and law.  To do so is to exceed the appeal court’s jurisdiction under the 

Act. 

37. The AGBC agrees that because the arbitral award refers to the parties’ contract, the court 

on an application for leave to appeal under s. 31, and on the appeal itself, is entitled to read the 

contract, particularly when alleged questions of law concern contractual interpretation.  However, 

the appeal court has no jurisdiction to supplement the award with additional findings of fact or 

mixed fact and law, including factual findings with respect to the contract. 

38. In this case, the courts below appear to have disregarded this constraint, making 

supplementary findings not grounded in the award, including:  

a. reviewing and interpreting several contractual provisions not referenced in the 

award.39 

b. reviewing and interpreting documentary evidence.40  

39. These findings may be harmless in the present appeal.  Another case may be different 

however.  Lord Justice Steyn correctly identified “the need for the Court to be constantly vigilant 

to ensure that attempts to question or qualify the arbitrators’ findings of fact…are carefully 

identified and firmly discouraged”.41 The fundamental legal principle remains: an appeal court 

has no jurisdiction under the Act to review the underlying evidence or to make supplemental 

findings of fact not found in the award.  This legal principle differs from the usual civil appeal 

process and from appeal practice under other Canadian domestic arbitration acts. 

d. Section 31(4) restricts the court jurisdiction to prescribed orders 

40. Finally, the court on appeal only has the jurisdiction to grant one of the orders set out in 

subsection 31(4).  The court may confirm, amend or set aside the award, or remit the award to the 

arbitrator together with the court's opinion on the question of law that was the subject of the 

appeal.   

                                                 
 
39 Record of the Appellant, Volume I, Tab 9, pages 121-123, paras. 20-24. 
40 Record of the Appellant, Volume I, Tab 7, page 101 at para. 45. 
41 Geogas SA v. Trammo Gas Ltd (The “Baleares”), [1993] 1 Lloyd’s Rep 215 (C.A.)  at 228.  
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