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PART I: OVERVIEW AND STATEMENT OF FACTS
A. Overview
1. The Attorney General of Ontario appeals with leave of this Court from the decision of the
Court of Appeal for Ontario dated April 4, 2019, holding that Christopher’s Law (Sex Offender
Registry), 2000, S.O. 2000, c. 1, which establishes Ontario’s sex offender registry, is
unjustifiably discriminatory contrary to s. 15 of the Canadian Charter of Rights and Freedoms
in its application to persons who have been found not criminally responsible on account of
mental disorder (“NCRMD”) for sexual offences and who have been absolutely discharged by
a review board. The Court of Appeal suspended its declaration of invalidity for 12 months,
but granted the individual claimant an immediate exemption from the registry.
2. The Court of Appeal held that under s. 15 of the Charter, persons found NCRMD for sexual
offences and absolutely discharged by a review board “must have some opportunity to address
both their risk of reoffending and the potentially negative effects of sex offender registry orders
on their mental health and continued recovery.”1 This holding ignored the factual findings of
the application judge and the expert evidence that demonstrated that the risk of sexual
recidivism can only be estimated in individuals with considerable uncertainty,2 and that those
found NCRMD have an increased probability of reoffending after they are absolutely
discharged from review board supervision.3
3. Persons who have been found NCRMD for a sex offence and absolutely discharged by a review
board are required to register and report under Christopher’s Law because such persons are
more likely in the aggregate to commit another sex offence than are persons who have no prior
history of sexual offending. There is, however, no reliable way to know in advance whether a
specific individual will or will not commit another offence. Because individualized forecasting
of sexual recidivism is not reliable, it is not possible to determine in advance who will re-

Reasons for decision of the Court of Appeal for Ontario dated April 4, 2019 [“Court of Appeal
reasons”], Appellant’s Record [“AR”], Vol. I, Tab 4, p. 121 at para. 137.
2
Reasons for decision of the application judge dated November 22, 2017 [“SCJ reasons”], AR
Vol. I, Tab 2, pp. 38-39 at paras. 97-99.
3
SCJ reasons, AR Vol. I, Tab 2, pp. 40-41 and 58-59 at paras. 103 and 162.
1
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offend and to impose registration and reporting obligations only on those persons.4 By
elevating an imperfect and uncertain assessment of individual risk to a constitutional
requirement, the Court of Appeal’s decision requires the public to bear greater risk of sexual
offences.
4. The Court of Appeal granted the individual claimant G an immediate exemption from the
Ontario sex offender registry, even though he has not been assessed under the individualized
process required by the Court of Appeal, and even though the Court of Appeal held that it was
not “suggest[ing] that s. 15(1) imposes an obligation on the state to demonstrate that the
NCRMD person who has received an absolute discharge poses some personalized risk of
reoffending as a condition precedent to his placement on the sex offender registries.” 5 In
granting an immediate individual remedy to the claimant during the period of the suspension
of its declaration, the Court of Appeal decided that there was “no societal interest in requiring
the appellant to continue to comply with the sex offender registries,”6 in the absence of any
expert forensic assessment of the claimant or any such factual finding by the application judge.
This holding pre-empted a legislative response to the Court of Appeal’s declaration and
overstepped the Court’s appropriate remedial role.
5. The Attorney General submits that the Court of Appeal’s decision was wrong in law and that
the appeal should be allowed.

4

R. v. Debidin, 2008 ONCA 868 at para. 70; R. v. , 2008 ONCA 309 at para. 125.
Court of Appeal reasons, AR Vol. I, Tab 4, p. 121 at para. 137.
6
Court of Appeal reasons, AR Vol. I, Tab 4, pp. 127-128 at para. 156. By contrast, in its earlier
5

decision in R. v. Debidin, 2008 ONCA 868 at para. 70, the Court of Appeal had held that
“registration is not limited to likely recidivists or sexual predators” and that courts should not
“dilute the public interest in registration on the basis of a diminished risk of recidivism,”
especially since “it may be open to question whether accurate forecasts of the unlikelihood of
recidivism can even be made.”

3
B. Facts
a) The statutory scheme of Christopher’s Law
6. Christopher’s Law requires Ontario residents who have been convicted of or found NCRMD
for designated sex offences to register with and report to the police periodically. The law was
enacted following the abduction, sexual assault and murder of 11-year-old Christopher
Stephenson by a multiple sex offender who was on parole at the time. A coroner’s jury
recommended that convicted sex offenders be required to register with the police.7
7. The Preamble to Christopher’s Law states:
The people of Ontario believe that there is a need to ensure the safety and security
of all persons in Ontario and that police forces require access to information about
the whereabouts of sex offenders in order to assist them in the important work of
maintaining community safety. The people of Ontario further believe that a registry
of sex offenders will provide the information and investigative tools that their
police forces require in order to prevent and solve crimes of a sexual nature.8
8. Section 2 of Christopher’s Law requires the province to “establish and maintain a registry
containing the names, dates of birth and addresses of offenders, the sex offences for which, on
or after the day section 3 comes into force, they are serving or have served a sentence or of
which they have been convicted or found not criminally responsible on account of mental
disorder and such additional information as may be prescribed.”9
9. Section 3 of Christopher’s Law stipulates when and how offenders10 are required to report in
person to police. Offenders are required to report to police within a prescribed period of time
(currently seven days) following certain events, including: release from custody after serving
the custodial portion of a sentence for a sex offence; receiving a conditional or absolute
discharge in respect of a sex offence if he or she was found NCRMD; changing his or her

7

R. v. Dyck, 2008 ONCA 309 at para. 2; SCJ reasons, AR Vol. I, Tab 2, p. 10 at para. 18.
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, Preamble
9
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, s. 2
10
Section 1 of Christopher’s Law defines “offender” to mean “a person (a) who has been convicted
8

of a sex offence, or (b) who has been found not criminally responsible of a sex offence on account
of mental disorder.” The term “offender” is used the same way in this factum.
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address or name; and becoming or ceasing to be an Ontario resident. Offenders are also
required to report annually.11
10. Subsection 3(2) of Christopher’s Law requires the offender to provide police with satisfactory
proof of his or her identity, his or her name, date of birth and address, and other information
prescribed by regulation. Section 2 of O. Reg. 69/01 specifies the information that must be
contained in the registry, including telephone numbers, names and addresses of employers,
vehicle descriptions (if any), a physical description including any distinguishing features, and
current photographs.12
11. Section 7 of Christopher’s Law provides that the reporting obligation continues for a period of
ten years (where the maximum sentence for the sex offence in question is ten years or less) or
for life (where the maximum sentence is more than ten years or where the offender has been
convicted or found NCRMD for more than one sex offence). It is a provincial offence to fail
to comply with the Act without reasonable excuse or to provide false information.13
12. Christopher’s Law contains stringent protections against the unauthorized use or disclosure of
registry data. Disclosure is prohibited except as permitted by the Act by police and Ministry
staff for crime prevention or law enforcement purposes. The public has no access to the
registry.14 Wilful unauthorized disclosure or use is a provincial offence.15
b) Christopher’s Law in operation
13. Under Christopher’s Law, an offender will attend at the police service in the area where he or
she resides. The initial registration for a new sex offender who has never registered in the past
normally takes 45-60 minutes to complete. Offenders who are already registered normally
take approximately 30 minutes to update their registration.16
14. When such an individual attends at a police station, he or she is taken into a private interview
room where updated registration information is collected, including a photo of his or her face
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, s. 3
O Reg 69/01, s. 2.
13
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, s. 11(2).
14
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, s. 13.
15
Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1, s. 10(2).
16
SCJ reasons, AR Vol. I, Tab 2, p. 23 at para. 58.
11
12
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and of any tattoos. The offender then is issued a receipt that outlines that he or she has met the
reporting obligation and requirements and indicates the next registration date. The same
process is followed to register an individual under the federal registry. Offenders who must
register with the Ontario sex offender registry must usually also register with the federal
registry, and in Ontario both registrations are usually performed at the same time.17
15. The Ontario courts have held that the requirements of Christopher’s Law amount to only a
“modest intrusion on individual liberty” and do not cause psychological stress sufficient to
constitute a deprivation of security of the person.18
16. Information in the registry is carefully segregated from other police-gathered information.
Access to registry information is limited, and it is an offence to unlawfully disclose any of the
information contained in the registry.19 The Ontario sex offender registry database is secure
and only accessible by authorized registry staff, police officers and specific police civilians
throughout the province.20 Registry staff conducts site assessments (audits) for all police
services. These audits ensure that registrations are conducted in accordance with applicable
legislation and policies.21 The evidence was that no member of the public has ever been
provided with unauthorized access to registry information by police.22
17. Authorized police officers can query information from the registry for investigative purposes,
including physical description, photos, registration history, movements in and out of provincial
institutions, vehicle information, address history with moved in/out dates, nicknames, court
information, case information, case sex acts and reporting period.23

Affidavit of Shelley Tarnowski sworn February 12, 2016 [“Tarnowski affidavit”], AR Vol. XVI,
Tab 9, p. 49, at para. 6. See also SCJ reasons, AR Vol. I, Tab 2, p. 30 at para. 72.
18
Court of Appeal reasons, AR Vol. I, Tab 4, pp. 100-101 and 106 at paras. 84-86 and 100; see
also R. v. Dyck, 2008 ONCA 309 at paras. 104-109, R. v. Long, 2018 ONCA 282 at para. 147;
see also SCJ reasons, AR Vol. I, Tab 2, pp. 20 and 23-24 at para. 53 and para. 59.
19
Court of Appeal reasons, AR Vol. I, Tab 4, pp. 76-77 at para. 19.
20
Tarnowski affidavit, AR Vol. XVI, Tab 9, p. 49 at para. 7.
21
Tarnowski affidavit, AR Vol. XVI, Tab 9, pp. 49-50 at para. 8.
22
Tarnowski affidavit, AR Vol. XVI, Tab 9, p. 52 at para. 17. SCJ reasons, AR Vol. I, Tab 2, p.
30 at para. 72.
23
Tarnowski affidavit, AR Vol. XVI, Tab 9, p. 51 at para. 14.
17
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18. The sex offender registry provides a useful tool to the police for preventing and investigating
sexual crimes and apprehending offenders.24 The application judge referred to the many
examples in the evidence of the effective use of Ontario sex offender registry information in
assisting with criminal investigations and in the prevention of sexual offences.25 These
examples included the following:26
a. In February 2014, Toronto Police had a sex trade worker come forward with a
complaint. A sex offender on the Ontario registry had contacted her through
Craigslist and they had a text message exchange. The offender provided details in
the text messages regarding how he wanted to abduct a young female on her way
home from school. The offender described how he wanted the complainant’s
assistance in the abduction and sexual assault. The offender used an alias; however
the sex trade worker had vehicle descriptors. The cell phone the offender used was
the same one he provided during Ontario sex offender registration. The cell phone
was pinged and the offender was arrested and charged.
b. A female hitchhiker in Collingwood was picked up by an elderly male. The man
stopped for fuel in Wasaga Beach and at a beer store. The male then drove to a dead
end road and sexually assaulted the female. The victim repeatedly told the male to
stop and he eventually drove her home. Police were able to obtain video
surveillance from the gas station where the accused filled up in Wasaga Beach and
from that were able to obtain vehicle descriptors. Police searched the Ontario sex
offender registry using the vehicle descriptors and males over the age of 50. This
search identified a male who fit the descriptors. A further search revealed a similar
incident in Collingwood some 11 years prior, with a very similar MO. As a result,
the offender was subsequently arrested.

24

Court of Appeal reasons, AR Vol. I, Tab 4, p. 83 at paras. 39-40; SCJ reasons, AR Vol. I, Tab
2, pp. 32-33 at para. 77.
25
SCJ reasons, AR Vol. I, Tab 2, pp. 32-33 at para. 77; Tarnowski affidavit, AR Vol. XVI, Tab 9,
pp. 53-54 at para. 20.
26
These and other examples are found at Exhibit E to the Tarnowski affidavit, AR Vol. XVI, Tab
9E, p. 77.
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c. York Regional Police investigated a report of a sexual assault on a store clerk at a
shopping mall in York Region. An Ontario sex offender registry physical
description search and behaviour of offence query revealed a registered offender to
be a person of interest. The investigation and photo line-up resulted in the registered
offender being charged with sexual assault and subsequently convicted. The
offender was on the Ontario sex offender registry for sexually assaulting two other
store clerks at a store in Toronto.
d. An unknown offender fondled a woman at a public intersection in Toronto. The
offender’s first name was known. An Ontario sex offender registry radius search of
the area where the offence occurred was conducted in combination with an inquiry
of the first name of the offender. The search results revealed two offenders on the
registry. A photo line-up was conducted and one of the offenders on the registry
was identified as the offender of this assault.
19. The application judge found as follows concerning the effectiveness of the registries in
achieving their purposes:
…there is evidence that the registries do assist in a matter of substantial societal
concern: the prevention and investigation of crimes of a sexual nature. Making
timely and up-to-date information about the identity and whereabouts of
individuals who, by their prior actions, are at a higher risk of repeating such actions
available to the police improves the ability of law enforcement to react, investigate
and prevent such actions and crimes. By expediting these investigations, the
registries allow police to more quickly eliminate those that might otherwise be
treated as potential suspects.27
c) The risk of recidivism among sex offenders
20. The Ontario sex offender registry tracks the whereabouts of persons convicted of or found
NCRMD for sexual offences because the scientific evidence demonstrates that such persons
pose an elevated risk of committing another sexual offence as compared to the general
population.
21. The application judge accepted that “Individuals found NCR have criminal recidivism rates
that are substantially higher than the rates of spontaneous first-time offending among
27

SCJ reasons, AR Vol. I, Tab 2, p. 63 at para. 179.
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individuals with no prior criminal history;”28 that “the risk of those found not criminally
responsible (NCR) and released into the community” by a review board is “substantially
higher” than that of “those with no prior criminal history;”29 and that the “risk of recidivism is
not extinguished” when NCR persons receive an absolute discharge.30 To the contrary, “those
found not criminally responsible have an increased probability of reoffending after they are
removed from Review Board supervision.”31
22. These findings of fact, upheld by the Court of Appeal32 and amply supported in the record as
set out below, explain why persons who have been found NCRMD for sexual offences and
who have been absolutely discharged by a review board must register with the Ontario sex
offender registry.
23. The application judge carefully considered the expert evidence of Dr. R. Karl Hanson, an
expert in the field of risk assessment and the risk of recidivism of sexual offenders, and the
lead author of the sexual offender risk assessment tools most commonly used in both the
corrections and forensic mental health systems for assessing the recidivism risk of sexual
offenders.33 In summary, Dr. Hanson’s evidence was:
a. Observed sexual recidivism rates based on large, aggregated samples of convicted
sexual offenders from diverse jurisdictions show an average recidivism rate of 10%
to 15% after five years, and between 15% and 20% after ten years. In other words,
out of a sample of 100 sexual offenders released to the community, between 10 and
15 would be apprehended for a new sexual offence after five years. If the same 100
sexual offenders were followed for another five years (years 6 to 10), an additional
5 individuals would be apprehended.34

28

SCJ reasons, AR Vol. I, Tab 2, pp. 43-44 at para. 112.
SCJ reasons, AR Vol. I, Tab 2, p. 40 at para. 102.
30
SCJ reasons, AR Vol. I, Tab 2, pp. 40-41 at para. 103.
31
SCJ reasons, AR Vol. I, Tab 2, pp. 58-59 at para. 162.
32
Court of Appeal reasons, AR Vol. I, Tab 4, p. 93 at para. 66.
33
SCJ reasons, AR Vol. I, Tab 2, p. 38 at para. 96. Affidavit of Dr. R. Karl Hanson sworn February
11, 2016 [“Hanson affidavit”], AR Vol. VI, Tab 6, pp. 69-71 at paras. 1-8.
34
Hanson affidavit, AR Vol. VI, Tab 6, p. 71 at para. 11.
29
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b. “Prior offending behavior is an empirically-validated risk factor for future criminal
behavior. Among all known risk factors for crime and violence, it is perhaps the
risk factor that has the strongest empirical support.”35
c. “[Sexual offence history] is an objective, easily measured, easily recorded and
publicly available indicator and so it is often used, and it is as good and often better
than other indicators…In general, past history of behaviour is a good predictor of
future behaviour.”36
d. From the perspective of risk assessment, it makes little difference whether the
offender is ultimately found guilty or NCR. The same risk factors that predict
recidivism among general offenders also predict recidivism among individuals
found NCR.37
e. “Individuals who have been found to be NCR and released into the community have
criminal and violent recidivism rates that are substantially higher than the rates of
spontaneous offending among individuals with no prior criminal history. In a recent
Canadian study of a representative sample of 1,768 NCR cases (National Trajectory
Project), 295 (16.7%) committed a new offence after three years (Charette et al.,
2015). Similarly, out of 200 NCR cases released in British Columbia, 36 (18%)
committed a new offence within 2 years (Livingston, Wilson, Tien & Bond, 2003).
For NCR patients released from maximum security forensic facilities, the rates can
be substantially higher. Harris, Rice and Cormier (2002) observed violent
recidivism rates of 27% after approximately seven years of follow-up (110 out of
406 patients). The above recidivism rates include offences committed while under
Review Board supervision as well as offences committed after being released from
Review Board supervision.”38

35

Hanson affidavit, AR Vol. VI, Tab 6, p. 73 at para. 22.
Cross-examination of Dr. R. Karl Hanson held October 6, 2016 [“Hanson cross-examination”],
AR Vol. XVII, Tab 1, pp. 42-43, q. 96.
37
Hanson affidavit, AR Vol. VI, Tab 6, p. 73 at para. 22.
38
Hanson affidavit, AR Vol. VI, Tab 6, p. 73 at para. 23.
36
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f. There is scientific consensus that the risk for criminal recidivism among NCR
populations is higher than for the population at large.39
g. “NCR patients’ risk for recidivism does not extinguish at the point they are released
from NCR status. In the National Trajectory Project, offenders were actually at
increased risk to reoffend after being released from Review Board
supervision…Compared to their recidivism risk during Review Board supervision
in the community, the likelihood of new offences was 1.30 times higher after review
board supervision ended.”40
h. The relevance of NCR findings for applied risk assessment is so widely accepted
in the professional community that NCR findings are counted as equivalent to
criminal convictions in statistical prediction schemes. The STATIC risk assessment
tools, which are by far the most commonly used risk assessment tool for sexual
offenders in the world, provide equal weight to a finding of NCR as to a criminal
conviction for the prediction of sexual and violent recidivism.41
i. “In comparison to non-sexual recidivism, sexual recidivism occurs over a longer
period of time. A large proportion of non-sexual recidivism occurs during the first
two years following release, and most eventual non-sexual recidivists will be
identified within 5 years. In contrast, the rate of new sexual offences is relatively
constant during the first 5 years (Harris & Hanson, 2014) and new sexual recidivists
are identified even after longer periods offence-free. Among a sample of 197 child
molesters, 23% of the recidivists were reconvicted for a sexual or violent offence
more than 10 years after they were released (Hanson, Steffy, Gauthier, 1993).”42
j. Long follow-up periods are required to detect sexual recidivism because there are
often long delays (months or years) between the time a sexual offence is planned,
committed and disclosed to officials. Given that the average time under the purview
of a Review Board is around 34 months, there is a high probability that individuals

39

Hanson affidavit, AR Vol. VI, Tab 6, p. 77 at para. 40.
Hanson affidavit, AR Vol. VI, Tab 6, p. 74 at para. 24.
41
Hanson affidavit, AR Vol. VI, Tab 6, p. 75 at para. 30.
42
Hanson affidavit, AR Vol. VI, Tab 6, p. 71 at para. 12.
40
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could commit sexual offences and not be detected during the period of active review
board supervision.43
k. “The purpose of the sexual offender registries is to facilitate police investigations
of sexual crimes by providing police investigators with a list of individuals who a)
reside in the geographic location of the alleged crimes, and b) are more likely than
others in the general population to commit sexual crime. When the purpose of the
registry is to identify individuals who are at greater risk to commit sexual crime
than the general population, then comparisons between NCR patients and the
general population provide important evidence concerning whether NCR patients
should be included on the registry or not.”44
24. Dr. Hanson was also asked on cross-examination whether “the granting or withholding of a
pardon or a record suspension [is] a predictor of the likelihood of future recidivism” and
answered as follows: “…I have not found convincing evidence one way or the other. I think
there are good reasons that it should be protective, but the empirical evidence on this issue is
thin.” He further explained that “the evidence that’s available is generally supportive of
pardons as a protective factor, but the quality of the scientific evidence is insufficient for strong
conclusions.” He also noted that the recidivism rate for people who have been granted pardons
was “clearly not zero and it’s clearly higher than the base rate in the general population.”45
These brief answers on cross-examination represent the only evidence in this case about the
risk associated with convicted persons46 who have received a pardon or record suspension.
25. The application judge reviewed the expert evidence and concluded with respect to sex
offenders that “while it is possible to project the risk of recidivism by relying on actuarial data,
there is a measure of uncertainty in the result. What is clear is that there is a risk and it is
significant. It is the precise degree of the risk that is uncertain.”47 With specific reference to

43

Hanson affidavit, AR Vol. VI, Tab 6, p. 77 at para. 43.
Supplementary affidavit of Dr. R. Karl Hanson sworn June 3, 2016 [“Supplementary Hanson
affidavit”], AR Vol. XVI, Tab 7, pp. 2-3 at para. 6.
45
Hanson cross-examination, AR Vol. XVII, Tab 1, pp. 47-48 at qq. 107-108.
46
Note that Dr. Hanson’s evidence on this point referred to “people who got pardons” generally
44

rather than to sex offenders specifically.
47

SCJ reasons, AR Vol. I, Tab 2, pp. 38-39 at paras. 97-99.
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the recidivism risk of persons found NCRMD for sex offences, the application judge concluded
as follows:
…[T]here are significant studies that demonstrate that, on an actuarial basis, there
is no lesser or different risk of a person found not criminally responsible (NCR)
reoffending than there is for an individual found guilty. Those who have been found
not criminally responsible (NCR) do present a risk to the general public. That risk
is the same as it would be for those who have been convicted of sexual crimes.48
…[T]here is strong evidence that a history of sexual offending increases the
likelihood that an individual will commit another sexual offence in the future. From
the perspective of risk assessment, it makes little difference whether the sexual
offence results in a criminal conviction or a NCR. Individuals found NCR have
criminal recidivism rates that are substantially higher than the rates of spontaneous
first-time offending among individuals with no prior criminal history. The wellestablished recidivism risk factors for general offenders also apply to individuals
found NCR.49
C. The decisions below
26. The claimant G was found NCRMD in June 2002 on two charges of sexual assault and two
related charges arising out of a manic episode in September 2001. He was absolutely
discharged by the Ontario Review Board in August 2003. As a result of being found NCRMD
in respect of sexual offences and absolutely discharged by a review board, G was obliged to
register in the Ontario sex offender registry and to report for life. He was also required to
register and report under the federal sex offender registry legislation.50
27. Like all persons registered under Christopher’s Law, G was required to report to police
annually (or sooner if, for example, he changed his name or address) to be photographed and
to provide the information required by the statue and regulations. He was also required to
advise the police of any change in the information he provided, including any change of
address.51
28. In 2014, G brought proceedings challenging the constitutional validity of the federal sex
offender registry under the Sex Offender Information Registration Act, S.C. 2004, c. 10
48

SCJ reasons, AR Vol. I, Tab 2, p. 41 at para. 105.
SCJ reasons, AR Vol. I, Tab 2, pp. 43-44 at para. 112.
50
Court of Appeal reasons, AR Vol. I, Tab 4, pp. 71-72 at paras. 1-3.
51
Court of Appeal reasons, AR Vol. I, Tab 4, pp. 71 and 76-77 at paras. 2 and 17-19; SCJ
reasons, AR Vol. I, Tab 2, pp. 10-12 at paras. 18-19.
49
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[“SOIRA”] and the Criminal Code, and the Ontario sex offender registry under Christopher’s
Law. He alleged that the application of the federal and Ontario sex offender registry legislation
to persons who have been found NCRMD for sexual offences and who have received an
absolute discharge from a review board infringed his rights under ss. 7 and 15 of the Charter
in a manner that could not be justified under Charter s. 1.
29. The Ontario Superior Court of Justice dismissed the challenge, holding that Christopher’s Law
and SOIRA did not infringe ss. 7 or 15 of the Charter.
30. With respect to Charter s. 7, the application judge held that Christopher’s Law, by requiring
attendance at the police station at designated times on the pain of penalty, implicated the right
to liberty protected by s. 7 of the Charter, and that it followed that any deprivation of that right
must be consistent with the principles of fundamental justice.52 However, the application judge
rejected the argument that Christopher’s Law deprived G of his security of the person, finding
that “There is no evidence that he has ever had difficulty complying with his reporting
requirements or has suffered any substantial hardship in doing so.”53 The application judge
frankly acknowledged that “being required to visit the police each year is not something
anyone would want to do,” but held that the resulting impact “represents the ordinary stress
and anxiety that can result from many administrative actions of the government” 54 and that
“Viewed objectively, there is no evidence that there has been any serious impact on his
psychological well-being apart from the ordinary stress and anxiety that anyone would feel
from being required to report annually to the police.”55
31. The application judge further held that Christopher’s Law was not arbitrary or overbroad. The
application judge held that “it cannot be said that the deprivation of liberty resulting from the
obligation to register and report to the police bears “no rational connection” to the
objectives…to protect the public from sexual offences by providing police with rapid access
to information to locate known sexual offenders.”56 Nor was Christopher’s Law overbroad
because it includes persons who have been found NCRMD and absolutely discharged, given
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the fact that “there is no lesser or different risk of a person found not criminally responsible
(NCR) reoffending than there is for an individual found guilty”57 and the fact that “those found
not criminally responsible have been found, on a statistical basis to more likely to reoffend
once they are removed from Review Board supervision.”58
32. The application judge also held that the impact of complying with the requirements of
Christopher’s Law was not grossly disproportionate to the purpose of the registry.59 The effect
on the offender of complying with the registry was “modest” or “minimal”,60 while the
“evidence indicates it provides a useful tool for law enforcement officials to investigate and
prevent offences of a sexual nature.”61
33. The application judge dismissed the Charter s. 15 claim of discrimination on the basis of
mental disability. The application of the law to persons found NCRMD for a sex offence did
not perpetuate any stereotype or arbitrary disadvantage. Such persons are not included in the
registry because of their mental disability, but rather because they are “individuals who, by
their prior actions, are at a higher risk of repeating such actions.”62 The application judge held
that “those found not criminally responsible have an increased probability of reoffending after
they are removed from Review Board supervision. This is a measure of risk and not a moral
judgment. It is associated with past actions taken in a mentally disordered state but not taken
as inherent in all those who suffer or have suffered from such a disability.”63
34. On appeal, the Court of Appeal for Ontario allowed the appeal in part. The Court of Appeal
found no error in the application judge’s assessment of the evidentiary record or in his factual
findings.64 The Court of Appeal also affirmed the application judge’s dismissal of the Charter
s. 7 claim.65
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35. However, the Court of Appeal held that the application of the federal and provincial sex
offender registry legislation without individualized exceptions to persons found NCRMD who
have received an absolute discharge was discriminatory on the basis of mental disability
contrary to s. 15 of the Charter and could not be justified under s. 1. The Court of Appeal gave
two reasons for this conclusion.
36. First, the Court of Appeal noted that persons who are found guilty of a sex offence, but who
receive a discharge under s. 730 of the Criminal Code and thus are not convicted, are not
required to register under Christopher’s Law.66 The Court of Appeal also held that persons
who are convicted but who receive a pardon or a record suspension under the Criminal Records
Act are removed from the registry.67 By contrast, persons found NCRMD are not eligible either
for s. 730 discharges or for pardons or record suspensions, and therefore cannot avail
themselves of either of these avenues to avoid the requirements of Christopher’s Law. The
absence of any similar “exit ramp” for persons found NCRMD was held to be discriminatory
on the basis of mental disability.68
37. Second, the Court of Appeal held that “the constitutional guarantee of substantive equality
requires that those who have been found NCRMD in respect of designated offences and who
have received an absolute discharge be afforded access to some form of individualized
assessment as a precondition to their placement or maintenance on a sex offender registry.”69
Since Christopher’s Law provided such persons with no opportunity to address both their risk
of reoffending and the potentially negative effects of sex offender registry orders on their
mental health and continued recovery, the Court of Appeal held that the statute was
inconsistent with Charter s. 15.70
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38. The Court of Appeal declared that the federal and Ontario statutes providing for the sex
offender registries were of no force or effect to the extent that they impose mandatory
registration and reporting requirements with no possibility of exemption on persons found
NCRMD who have received an absolute discharge. The Court of Appeal suspended its
declaration for 12 months, but held that the suspension did not apply to G. Instead, the Court
of Appeal held that G was entitled to an immediate order relieving him from any further
compliance with the sex offender registries and deleting his information from those registries.

PART II: QUESTIONS IN ISSUE
39. The appeal raises the following questions in issue:
a) Does Christopher’s Law infringe the right to equality without discrimination on the
basis of mental disability under Charter s. 15 because it requires persons found
NCRMD for sexual offences who have received an absolute discharge from a
review board to register and report under the sex offender registry without
individualized exceptions?
b) Does Christopher’s Law infringe the right under Charter s. 7 not to be deprived of
life, liberty or security of the person except in accordance with the principles of
fundamental justice?71
c) If the answer to either of the previous questions is “yes”, is the infringement a
reasonable limit that has been demonstrably justified in a free and democratic
society?
d) In the event that Christopher’s Law is found to unjustifiably infringe the Charter,
was the Court of Appeal correct to grant individual relief to the claimant G during
the period of suspension of its declaration?
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PART III: ARGUMENT
A. The Court of Appeal erred in finding that Christopher’s Law was discriminatory
40. The focus of section 15 of the Charter is on laws that draw distinctions that have the effect of
perpetuating arbitrary disadvantage based on an individual’s membership in an enumerated or
analogous group:
The first part of the s. 15 analysis therefore asks whether, on its face or in its impact,
a law creates a distinction on the basis of an enumerated or analogous ground. […]
The second part of the analysis focuses on arbitrary — or discriminatory —
disadvantage, that is, whether the impugned law fails to respond to the actual
capacities and needs of the members of the group and instead imposes burdens or
denies a benefit in a manner that has the effect of reinforcing, perpetuating or
exacerbating their disadvantage.72
41. The Court of Appeal held that the application of Christopher’s Law to persons found NCRMD
for sexual offences and absolutely discharged by a review board was discriminatory on the
basis of mental disability contrary to Charter s. 15 because the statute did not provide for an
individualized assessment of the NCRMD person’s risk of recidivism and the impact of
registration on their mental health. The Court of Appeal noted that s. 15(1) guarantees
substantive equality, and held that, in some situations, “substantive equality requires that some
people be treated differently to take account of their membership in a group protected by s.
15(1) and the need to recognize and remedy the historical disadvantages suffered by that
group”:
This is a case where s. 15(1) requires that NCRMD persons who receive an absolute
discharge be treated differently than other individuals subject to Christopher’s Law and
SOIRA. In my view, the constitutional guarantee of substantive equality requires that those
who have been found NCRMD in respect of designated offences and who have received
an absolute discharge be afforded access to some form of individualized assessment as a
precondition to their placement or maintenance on a sex offender registry. That is, there
must be a process by which those persons can challenge the continued application of the
sex offender registry legislation to them, having regard to their personal needs, capacities,
and circumstances.73
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42. The Court of Appeal erred in holding that a process of individualized assessment was
constitutionally required under s. 15 of the Charter. This Court’s precedents establish that
Charter s. 15 does not require individualized treatment in all circumstances:
The question is whether the lines drawn are generally appropriate, having regard to the
circumstances of the groups impacted and the objects of the scheme. Perfect
correspondence is not required. Allocation of resources and legislative policy goals may
be matters to consider. The question is whether, having regard to these and any other
relevant factors, the distinction the law makes between the claimant group and others
discriminates by perpetuating disadvantage or prejudice to the claimant group, or by
stereotyping the group.74
43. Individualized assessment is one way of achieving the correspondence required by Charter s.
15, but it is not the only way and it is not required in all contexts.75 The need for individualized
treatment varies with the nature of the legislation at issue; in some circumstances, legislation
premised on “informed statistical generalizations” may also be consonant with the equality
guarantee.76 This is one such case.
44. The Court of Appeal focused on a comparison with the review board process under Part XX.1
of the Criminal Code, noting that “After Winko, it is clear that s. 15 of the Charter demands
an individualized assessment of NCRMD persons at both the adjudicative and disposition
stages of a criminal proceeding.”77 The contrast between the individualized treatment afforded
by the review board and the categorical application of Christopher’s Law led the Court of
Appeal to conclude that the latter was discriminatory:
Persons found NCRMD go from being treated in an individualized manner that
recognizes their mental disability, to being treated in the same generalized fashion
as morally culpable offenders, without any regard for their mental disability or their
unique status in the eyes of the criminal law. This perpetuates rather than alleviates
their systemic disadvantage.78
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45. This comparison between Christopher’s Law and the review board process under Part XX.1
of the Criminal Code was misplaced. Christopher’s Law, unlike Part XX.1 of the Criminal
Code, is not an exercise of the criminal law power. Indeed, the Court of Appeal itself had
previously held in R. v. Dyck that the “primary purpose and effect [of Christopher’s Law] is
not to impose prohibitions and penalties for a criminal law purpose, but rather to create a
regulatory registry scheme.”79 While the Court of Appeal was correct to note that NCRMD
persons are treated in an individualized manner “at both the adjudicative and disposition stages
of a criminal proceeding”,80 registration under Christopher’s Law is not any stage of a criminal
proceeding.
46. It is not surprising, therefore, that Christopher’s Law does not include the features of a criminal
proceeding, including the individualized treatment that is a characteristic feature of criminal
proceedings.

As the application judge correctly noted, the regulatory requirements of

Christopher’s Law are imposed as “a measure of risk and not a moral judgment.”81
47. The Court of Appeal itself recognized elsewhere in its reasons that the purpose of and effect
on the individual of review board proceedings under the Criminal Code is very different from
the purpose and effect of Christopher’s Law. With respect to the review board process, the
Court of Appeal noted that the “imposition of state imposed restrictions, some of them very
severe, on the liberty of a person found NCRMD are justified only so long as the individual
presents a ‘significant risk’ to the safety of the public. The determination of risk requires an
individualized assessment.”82 Where the state uses the criminal law power to detain persons
in a psychiatric hospital or to release them only on restrictive conditions because of the risk
that they pose to the safety of the public, as provided for under Part XX.1 of the Criminal
Code, then individualized assessment of that very risk by a review board is constitutionally
appropriate.83
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48. By contrast, as the Court of Appeal itself noted in its Charter s. 7 analysis, the regulatory
requirements of Christopher’s Law have a “much more modest” impact on liberty than the
orders of a review board. Where the impact of the law is this modest, the state should be
permitted to proceed on the basis of informed statistical generalizations of the heightened risk
of certain categories of persons:
The much more modest intrusions on individual liberty imposed by Christopher’s
Law and SOIRA do not, however, depend on or reflect any finding or prediction as
to the risk of reoffending tailored to the individual and the specific circumstances.
Instead, those provisions are predicated on a statistical connection between the
commission of a designated offence and the heightened risk of committing another
designated offence. On Dr. Hanson’s evidence, which the application judge
accepted, that connection exists for persons found NCRMD who have been
absolutely discharged just as it exists for NCRMD persons who have not been
discharged, and for persons convicted of designated offences.84
49. More fundamentally, Christopher’s Law is directed at an altogether different purpose than the
orders of a review board. Review board orders that detain the accused in custody in a hospital
or that permit release subject to conditions are intended to reduce the risk posed by the accused
directly, including by eliminating the opportunity to re-engage in criminal activity.
Registration and reporting under Christopher’s Law, by contrast, “do not prohibit anyone from
doing anything or from going anywhere.”85 They are not intended to incapacitate the offender
but only to “facilitate police investigations of sexual crimes by providing police investigators
with a list of individuals who a) reside in the geographic location of the alleged crimes, and b)
are more likely than others in the general population to commit sexual crime.”86
50. In its discrimination analysis, however, the Court of Appeal lost sight of this difference in
purpose and effect, judging Christopher’s Law by the criminal law standards of proceedings
before the review board, and inevitably finding it wanting because it did not meet criminal law
requirements of individualized justice. This was the wrong comparison, and it led the Court
of Appeal to impose a constitutional obligation that the “equal treatment of a person found
NCRMD who has received an absolute discharge dictates that any further potentially coercive
84
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state orders must take into account the NCRMD person’s individual circumstances,”87 as
though the requirements of Christopher’s Law were just a “further” state order picking up
where the orders of the review board left off.
51. Nor does the fact that convicted persons who receive a pardon or a record suspension under
the Criminal Records Act or persons who have been discharged under s. 730(1) of the Criminal
Code may be removed from the registry mean that persons found NCRMD have been treated
discriminatorily.88 As the application judge held, the rehabilitative purpose of pardons is
fundamentally incompatible with NCRMD status, making comparisons between pardoned
offenders and persons found NCRMD inapt.89 The special NCRMD verdict and separate
process under Part XX.1 of the Criminal Code makes it inappropriate for the two groups to be
treated in exactly the same way.
52. A record suspension under the Criminal Records Act signifies that a convicted person has been
of good conduct for an extended period following the completion of their sentence and the
conviction should no longer reflect adversely on their character. Similarly, s. 730(1) of the
Criminal Code allows an offender to be discharged by the court without the entry of a
conviction in limited circumstances and where such a result is in the best interests of the
accused and not contrary to the public interest.
53. No process analogous to a pardon, a record suspension or a s. 730(1) discharge exists for
persons found NCRMD. This is not because of Christopher’s Law, but rather because
Parliament has seen fit to restrict record suspensions under the Criminal Records Act to persons
who have been convicted, and to restrict s. 730(1) discharges under the Criminal Code to
persons who have been found guilty. In each case, it is the federal enactment that prevents
persons found NCRMD from obtaining a pardon, record suspension or s. 730(1) discharge.
54. The claimant here did not challenge the validity of these federal enactments, and in any event
Ontario has no power to determine who is eligible for a criminal pardon or record suspension
or a s. 730(1) discharge. Given that the federal statutes that make these distinctions have not
been challenged and must be assumed to be valid, Ontario should be permitted to rely on
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Parliament’s exercise of its criminal law jurisdiction, without fear that in relying on the
outcomes of the criminal law process, Ontario is thereby infringing the Charter.90
55. Christopher’s Law exempts pardoned offenders and offenders with record suspensions in order
to avoid any potential conflict with federal legislation. Imposing obligations on offenders
following the grant of a pardon could arguably be found to frustrate the federal purpose of a
pardon (to provide the offender with a fresh start by “wiping the slate clean”91) and might
therefore be held inoperative. Where federal legislation purports to wipe out obligations
flowing from a criminal conviction, Ontario may legitimately seek to avoid any arguable
conflict with this federal purpose. In any event, if the exemption for pardoned offenders were
truly a constitutional flaw in Christopher’s Law, it could be cured by removing that exemption,
rather than by increasing the number of persons who are exempt from Christopher’s Law.
56. Similarly, persons who are found guilty and who receive a s. 730(1) discharge from a court are
in a very different position than persons who are found NCRMD and who receive an absolute
discharge from a review board. It will be an exceptional case where a person found guilty of
sexual offences is granted a s. 730 absolute discharge, given the profound harm such offences
cause and the appropriately high value the law ascribes to the bodily and sexual integrity of
victims. Nor are s. 730(1) discharges available for offences with mandatory minimum
punishments or punishable by imprisonment for fourteen years or for life. By contrast, an
absolute discharge by a review board under Part XX.1 of the Criminal Code is the ordinary
and desired outcome of the review board process, which seeks to “gradually reintegrate the
patient back into society as their condition improves.”92
57. The appropriate question under Charter s. 15 is not whether persons found NCRMD are treated
identically with persons found guilty of sexual offences, but whether Christopher’s Law
discriminates against persons found NCRMD “by perpetuating disadvantage or prejudice to
90
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the claimant group, or by stereotyping the group.”93 The inclusion of persons found NCRMD
in the sex offender registry is not based on the “stereotypical notion that persons found
NCRMD are inherently and indefinitely dangerous”, as the Court of Appeal found.94 Rather,
as the expert evidence demonstrated and as the application judge found, persons found
NCRMD for a sexual offence are at greater risk to commit (another) sexual offence as
compared to persons with no history of offending behaviour. This is not a stereotypical
assumption about persons with mental illness, but an empirical fact about persons who have
committed the actus reus of sexual offences:
…those found not criminally responsible have an increased probability of
reoffending after they are removed from Review Board supervision. This is a
measure of risk and not a moral judgment. It is associated with past actions taken
in a mentally disordered state but not taken as inherent in all those who suffer or
have suffered from such a disability.95
58. The Court of Appeal erred in elevating an individualized assessment to a constitutional
requirement in this context, especially given the factual record concerning the risks inherent in
such assessments. The application judge found that there is an “inherent risk in any judgment,
even one an expert may make, concerning the future behaviour” of persons found NCRMD for
sexual offences, and “no certainty that a person who has been granted an absolute
discharge…will not do what they have done before.”96 The Court of Appeal itself recognized
elsewhere in its reasons that “the granting of an absolute discharge to a person found NCRMD
cannot be equated with a finding that a person who was found NCRMD in respect of a
designated offence and received an absolute discharge poses no or even little risk of
committing another designated offence.”97 This finding was consistent with its own earlier
decision in R. v. Debidin:
It is [an] error to enhance the impact on an offender or to dilute the public interest
in registration on the basis of a diminished risk of recidivism. Indeed, it may be
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open to question whether accurate forecasts of the unlikelihood of recidivism can
even be made.98
59. There is no reason to believe that the assessment required by the Court of Appeal’s decision
will prove to be any more accurate in forecasting the future non-recidivism in individuals than
the assessments already employed by review boards.99 The Court of Appeal’s decision will
therefore expose the community to greater risk.
B. Christopher’s Law is consistent with the principles of fundamental justice
60. The courts below rejected the Charter s. 7 challenge to Christopher’s Law, holding that G’s
security of the person was not engaged and that, in any event, Christopher’s Law was
consistent with the principles of fundamental justice. G seeks to revisit his Charter s. 7
arguments in this Court as part of his response to the appeal. In the event that it is necessary
for this Court to consider these arguments, the Attorney General submits that they should be
rejected for the reasons given by the courts below.
61. Christopher’s Law implicates the liberty interest under Charter s. 7, since “the provisions of
the Act requiring attendance at a police station at designated times, on pain of penalty, restrict
the offender’s liberty.”100

The law must therefore be consistent with the principles of

fundamental justice. Accordingly, it is not necessary to consider whether Christopher’s Law
also engages security of the person as well as liberty, since the analysis under fundamental
justice is the same.101
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62. In any event, the courts below considered and correctly rejected G’s claim that the law deprived
him of security of the person. This Court has held, that for a deprivation of security of the
person to be established, “the impugned state action must have a serious and profound effect
on a person’s psychological integrity”, and one that “must be greater than ordinary stress or
anxiety.”102 G’s claim failed to meet this threshold on the evidence.
63. The application judge found that “[t]here is no evidence that [G] has ever had difficulty
complying with his reporting requirements or has suffered any substantial hardship in doing
so.”103 The application judge frankly acknowledged that “being required to visit the police each
year is not something anyone would want to do,” but held that the resulting impact “represents
the ordinary stress and anxiety that can result from many administrative actions of the
government.”104 The application judge concluded as follows:
Over the 10 years he has been on the Sex Offender Registry, the applicant not had
any relapse or been hospitalized. He described himself as stable, adhering to
treatment, and in remission. He has good and supportive relationships with his
doctor, sister, wife and children. …Viewed objectively, there is no evidence that
there has been any serious impact on his psychological well-being apart from the
ordinary stress and anxiety that anyone would feel from being required to report
annually to the police.105
64. The Court of Appeal upheld these findings, noting that the application judge was entitled to
take into account “the abundant evidence demonstrating the appellant’s rehabilitation and
reintegration into the community in the years following his absolute discharge and placement
on the registries.”106 These factual findings on the record are unassailable on this appeal.
65. Nor should G’s subjective apprehensions about Christopher’s Law, however sincerely felt,
change this result. This Court has held that the “effects of the state interference must be
assessed objectively, with a view to their impact on the psychological integrity of a person of
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reasonable sensibility.”107 As the Ontario courts have noted, a law does not become
unconstitutional simply because it upsets a particular claimant.108 The Court of Appeal was
correct to hold that if the “impact of state action on an individual’s psychological state were
measured exclusively by how that individual perceived the state action, the scope of s. 7 would
be virtually unlimited, and the meaning of ‘security of the person’ so broad as to be
meaningless.”109
66. With respect to fundamental justice, G’s claim that Christopher’s Law is arbitrary or overbroad
is based on the premise that persons who have been absolutely discharged by a review board
must, for that reason, pose no risk that could merit registration on the sex offender registry,
and that there is therefore no rational connection between the purpose of the law and its effects
on such persons.110 The evidence accepted by the application judge, however, invalidated this
premise:
The application judge was satisfied, on the evidence he heard, that an actuarial connection
between the commission of a prior designated offence and the risk of committing a further
designated offence continues to exist even after a person who had been found NCRMD
received an absolute discharge. On that evidence, the purpose driving the sex offender
registry legislation is served by making the legislation applicable to persons found
NCRMD who have received an absolute discharge.111
67. The test for arbitrariness and overbreadth following Bedford and Carter is not whether the law
achieves its purpose perfectly in every individual case (which would be impossible), but rather
whether “the chosen means infringe life, liberty or security of the person in a way that has no
connection with the mischief contemplated by the legislature.”112 The evidence in this case
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established the connection between the purpose of the registry and the registration of persons
with a history of sexual offences.
68. The purpose of Christopher’s Law is not to register only those individuals who are certain to
re-offend in the future. No such purpose could ever realistically be achieved. The more modest
purpose of Christopher’s Law is to identify the home and work addresses of persons who pose
an elevated level of risk, as one tool among others to investigate and deter sexual offences. As
the Court of Appeal held, “the overarching purpose of the sex offender registry legislation [is]
to assist in the investigation and prevention of sexual offences by providing the police with
ready access to potentially helpful information about the whereabouts of sex offenders.”113
The registration of persons with a history of sexual offences is rationally connected to this
legitimate purpose.
69. Inclusion in the sex offender registry is a police investigative tool, not a punishment or a penal
consequence,114 and is more analogous to the taking of fingerprints, for which no
individualized assessment of the risk of recidivism is constitutionally required.115 Indeed, like
fingerprints, information in the sex offender registry may serve not just to inculpate individuals
but also to rule them out as suspects.116 The application judge found on the evidence that
information in the registry “allow[s] police to more quickly eliminate those that might
otherwise be treated as potential suspects.”117
70. Christopher’s Law is not the only statute that limits a person’s liberty without an individualized
assessment of risk. Fingerprinting and DNA registration are both compelled without any
individual assessment of the likelihood of re-offending, but their constitutional validity has
been upheld.118

Many penal prohibitions likewise apply without a personalized risk

assessment: some drunk drivers make it home safe; not every pit bull will bite;119 not every
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prohibited firearm will be discharged;120 and not everyone who drinks unpasteurized milk gets
sick.121 Yet in all these cases, the law validly imposes categorical prohibitions or restrictions
because of the risk of harm.
71. Christopher’s Law falls into the same category: the fact that some (or even many)122 sex
offenders will end up not re-offending does not mean that in these cases the law is unconnected
to its purpose, where that purpose is grounded in a reasoned apprehension of the risk of harm.
The Court of Appeal for Ontario has correctly rejected the argument that Christopher’s Law
was inconsistent with fundamental justice because it required sex offenders to register without
an individualized assessment of risk,123 holding that “individualized risk assessment is not a
Charter prerequisite”124 as “[t]here is no way to know in advance which sex offenders will reoffend and which will not, and that is why all are included on the Registry.”125
72. Nor is Christopher’s Law grossly disproportionate to its purpose. The rule against gross
disproportionality “only applies in extreme cases where the seriousness of the deprivation is
totally out of sync with the objective of the measure…The connection between the draconian
impact of the law and its object must be entirely outside the norms accepted in our free and
democratic society.”126 Far from being “draconian”, the impact of Christopher’s Law is “quite
modest”.127 The requirements of the law “are limited in their informational scope, do not
prohibit [registrants] from going anywhere or doing anything, are no more intrusive than other
state-imposed registration requirements, impose minimal stigma on the offender and are not
publicly known.”128
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C. The Court of Appeal erred in finding that any infringement of the Charter was not
justified under s. 1.
73. The Court of Appeal accepted that the public safety purpose of Christopher’s Law was pressing
and substantial and that there was a rational connection between that purpose and the
requirement for all persons found NCRMD for sexual offences to register and report.129
However, the Court of Appeal held that Christopher’s Law was not justified under s. 1 of the
Charter because it was not minimally impairing.
74. This Court has held that the minimal impairment inquiry asks “whether there are less harmful
means of achieving the legislative goal. In making this assessment, the courts accord the
legislature a measure of deference, particularly on complex social issues where the legislature
may be better positioned than the courts to choose among a range of alternatives.”130 Less
drastic means which do not actually achieve the government’s objective are not considered at
this stage.
75. This Court has also held that the Legislature is not required to search out and to adopt the
absolutely least intrusive means of attaining its objective, and that when assessing available
alternatives, it is important to consider whether a less intrusive means would achieve the
“same” objective or would achieve the same objective “as effectively.”131
76. The application judge rejected the argument that an individualized assessment of risk would
be a more minimally impairing alternative under s. 1 of the Charter.132 He found that “there
is an inherent risk in any judgment, even one an expert may make, concerning the future
behaviour of another. There is no certainty that a person who has been granted an absolute
discharge…will not do what they have done before.”133 This finding was not disturbed on
appeal, and was consistent with previous decisions of the Court of Appeal for Ontario that had
found that “There is no way to know in advance which sex offenders will re-offend and which
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will not, and that is why all are included on the Registry” 134 and that “Indeed, it may be open
to question whether accurate forecasts of the unlikelihood of recidivism can even be made.”135
77. The application judge’s conclusions on this point were also fully supported by the expert
evidence. Dr. Hanson explained the uncertainties inherent in making prognostications about
the risk of recidivism of individuals:136
People are complex. There is no single reason why people do anything. People live in
cultures. They have friends. There are macro-socioeconomic forces that determine
employability. When you have to consider all these influences, it’s not an easy task. We
do what we can. We make our best judgments, but I'm saying those judgments are fallible.
…
Risk assessment is not the diagnosis of recidivism. We don’t start with people who are
going to re-offend and people who are not going to re-offend.
At the time of assessment, we’re assessing individuals, all of whom are non-recidivists.
The task here is not diagnosis, where we can talk about false positives or false negatives.
The task is prognosis, trying to anticipate an event that may or may not occur.
It’s much closer to the task of what is the risk of getting lung cancer if you smoke. It’s not
the question of whether you have lung cancer. It’s a question of: Would you or could you
get it? What is the risk? And this is an important distinction, because we do not talk about
false positives or false negatives. We talk about predictive accuracy, we talk about
discrimination, we talk about calibration or the match between our expected levels of the
outcome and the observed ones.
The classic example of calibration that all of us should be familiar with is weather
forecasting. People will say there is a 50 percent chance of rain tomorrow. The weather
forecaster is not saying, I don’t know, flip a coin. What the weather forecaster is saying is
that in half the days like tomorrow it will rain, and in half the days it won’t. And it’s up to
decision-makers to decide whether to have the picnic that day or not.
Similarly, we might say that this individual is part of a group of which half may go on to
commit a violent act and half will not, and we may decide to make a choice that that is a
tolerable risk or not.
… [T]hat’s the nature of humans. We’re not totally predictable. We’re not billiard balls
responding to known forces. And even if you look at the world of physics, it’s not billiard
balls. It’s multiple competing influences, none of which are necessary or sufficient.
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And so what we’re able to do in risk assessment is describe likelihoods of people like this
individual. We’re not fortune tellers. We don’t say this person will or will not re-offend. I
don’t think we should. I think that is a mistake in professional practice, if you are actually
doing that.
If you look specifically at the Association for the Treatment of Sexual Abusers practice
standards, it actually directs members of that association not to make categorical
statements about whether the individual will or will not re-offend.
That is both beyond the nature of our science, but it’s more fundamentally – that’s not
what people are like.
78. While all sex offenders pose an elevated risk of re-offending, there is no mechanism that can
positively identify in advance those individuals who will re-offend and those who will not.
Accordingly, it was open to the Legislature to conclude that all persons found NCR for sex
offences, who have “criminal recidivism rates that are substantially higher than the rates of
spontaneous first-time offending among individuals with no prior criminal history”137 and who
are “actually at increased risk to reoffend after being released from Review Board
supervision”,138 give rise to a reasoned apprehension of harm that merits registration. Where
such a reasoned apprehension of harm is present, courts should grant a measure of deference
to the Legislature, and should not, in the name of minimal impairment, “require legislatures to
choose the least ambitious means to protect vulnerable groups.”139
79. The Court of Appeal failed to apply this principle. Without finding that the application judge
made any error in finding on the evidence that an individualized assessment could not provide
certainty, the Court of Appeal held that Christopher’s Law was not minimally impairing
because it failed to include “carefully tailored, individualized exceptions or exemptions from
the registration and reporting requirements.”140
80. The Court of Appeal noted the “existing exceptions and exemptions for convicted offenders”
who receive pardons or record suspensions, which in its view demonstrated that “it simply
cannot be said that the object of the legislation requires the mandatory registration and

137

SCJ reasons, AR Vol. I, Tab 2, pp. 43-44 at para. 112.
SCJ reasons, AR Vol. I, Tab 2, pp. 40-41 and 58-59 at paras. 103 and 162.
139
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 SCR 927 at 999.
140
Court of Appeal reasons, AR Vol. I, Tab 4, p. 123 at para. 144.
138

32
reporting of all persons found to have committed designated offences.”141 The Court of Appeal
failed, however, to refer to the expert evidence on pardons and recidivism, namely Dr.
Hanson’s opinion that “there are good reasons that [a pardon or record suspension] should be
protective” against recidivism, and that “the evidence that’s available is generally supportive
of pardons as a protective factor, but the quality of the scientific evidence is insufficient for
strong conclusions.”142 No analogous scientific evidence existed concerning persons found
NCRMD who have been absolutely discharged; to the contrary, the evidence was that persons
found NCRMD are at increased risk of reoffending after they are discharged by a review board.
81. The Court of Appeal appears to have assumed that it must be possible for some “carefully
tailored, individualized exceptions or exemptions” to be crafted that could assess the future
recidivism risk of NCRMD persons, such that those who may safely be discharged from the
registry can be identified in advance. This supposition was unsupported by the evidence, and
indeed was contrary to Dr. Hanson’s evidence (“We’re not fortune tellers. We don’t say this
person will or will not re-offend”), to the Court of Appeal’s own previous statement in Debidin
that “it may be open to question whether accurate forecasts of the unlikelihood of recidivism
can even be made,”143 and to the reality that individual assessment by review boards
demonstrably does not eliminate recidivism by persons who have been absolutely discharged.
82. As in Hutterian Brethren, the Court of Appeal’s preferred alternative, “instead of asking what
is minimally required to realize the legislative goal, asks the government to significantly
compromise it”144 by requiring the assumption of an unacceptable level of risk inherent in
assessing the risk of sexual recidivism of an individual NCRMD person. In the absence of a
reliable mechanism for determining the individual risk of sexual recidivism of NCRMD
persons, it cannot be said that one is required by s. 1 of the Charter.
83. The Court of Appeal also compared the mandatory nature of Christopher’s Law with the
discretionary scheme for ordering a DNA databank order in respect of a person found

141

Court of Appeal reasons, AR Vol. I, Tab 4, p. 123 at para. 144.
Hanson cross-examination, AR Vol. XVII, Tab 1, pp. 47-48 at qq. 107-108.
143
R. v. Debidin, 2008 ONCA 868 at para. 70.
144
Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 SCR 567 at para. 60.
142

33
NCRMD, concluding that this difference showed that Christopher’s Law was not minimally
impairing:
DNA orders serve the same public safety objective as sex offender registry orders.
Parliament’s determination that the public safety objective of the DNA provisions
can be met by legislation which provides for some discretion in the making of the
order as applied to persons found NCRMD provides a further indication that the
mandatory registration and reporting requirements under the sex offender registries
goes beyond what is reasonably necessary to achieve the legislative objective.145
84. While DNA databank orders and the sex offender registry both have a “public safety
objective”, it does not follow that they are indistinguishable for the purposes of minimal
impairment. DNA databank orders require persons to provide bodily samples and genetic
profiles. Identification using a DNA sample can reveal intimate details such as where an
individual has been, what objects an individual has touched, and which persons an individual
has interacted with. By contrast, the information that persons are required to provide under
Christopher’s Law “generally reflects where they live, work and what they look like. This is
information that a wide variety of persons and entities will already know, including state actors
such as motor vehicle licensing bodies, health insurance providers and employment insurance
authorities.”146

Registration under Christopher’s Law is less intrusive than an order

compelling a bodily sample for inclusion in the DNA databank, and need not be subject to
exactly the same procedural requirements in order to meet the minimal impairment threshold.
85. In any event, the fact that Parliament has seen fit to make DNA databank orders discretionary
should not foreclose the ability of the Legislature of Ontario to make registration under
Christopher’s Law mandatory. This Court has held that legislative action taken to protect
vulnerable groups is not “restricted to the least common denominator of actions taken
elsewhere.”147 Moreover, the minimal impairment test should be informed by the values of
federalism, which contemplate that different legislatures will adopt different approaches.
Minimal impairment must not be applied in a manner that amounts to identifying the Canadian
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jurisdiction that has adopted the “preferable” approach to a social issue and requiring that all
other jurisdictions follow suit.148
86. Because it held that Christopher’s Law was not minimally impairing, the Court of Appeal did
not go on to consider whether the impact of the law was proportionate to its benefits. The
application judge held that it was: on the one hand, the registration and reporting requirements
“do not markedly restrict the freedom of an individual to make independent choices or to
engage in a full range of lawful activities,” while on the other hand, “the registries do assist in
a matter of substantial societal concern: the prevention and investigation of crimes of a sexual
nature.”149 The application judge found as a fact that the registry “improves the ability of law
enforcement to react, investigate and prevent such actions and crimes. By expediting these
investigations, the registries allow police to more quickly eliminate those that might otherwise
be treated as potential suspects.”150 This conclusion should be affirmed by this Court.
Christopher’s Law protects the public from serious harm while imposing only a modest impact
on registered persons, and for that reason meets the proportionality step of the justification test.
D. The Court of Appeal erred in granting an individual remedy during the period of the
suspension of the declaration of invalidity
87. In the alternative, even if the Court of Appeal was correct to find that Christopher’s Law
infringed the Charter rights of NCRMD persons in a manner that was not justified under s. 1,
the Attorney General submits that the Court of Appeal erred in granting an individual
constitutional remedy in conjunction with its suspension of the declaration of invalidity,
exempting G from the application of the statute during the period of the suspension. This
relief, which is functionally identical to a constitutional exemption, is contrary to this Court’s
precedents and, if allowed to stand, will introduce considerable uncertainty into the law of
constitutional remedies.
88. The Court of Appeal correctly noted that there were “several ways in which…the Ontario
legislature could make the sex offender registry legislation compliant with s. 15(1) of the
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Charter” and that the evaluation of these policy options and considerations should be left to
the Legislature. The Court of Appeal also noted that “immediate invalidity would pose a
potential danger to public safety.”151 For those reasons, the Court of Appeal suspended its
declaration of invalidity for twelve months to allow for the appropriate legislative response.
89. The Court of Appeal also correctly noted that in R. v. Demers, this Court held that a suspended
declaration of invalidity under s. 52 of the Constitution Act, 1982 could not be combined with
a remedy under s. 24(1) of the Charter exempting the rights-claimant from the legislation.152
Demers reaffirmed the rule in Schachter that “where the declaration of invalidity is temporarily
suspended, a s. 24 remedy will not often be available either. To allow for s. 24 remedies during
the period of suspension would be tantamount to giving the declaration of invalidity retroactive
effect.”153

Demers concluded that this rule “precludes courts from granting a s. 24(1)

individual remedy during the period of suspended invalidity.”154
90. Despite this authority, the Court of Appeal declined to follow Demers, holding instead that the
“court should be able to fashion a meaningful remedy for the rights-claimant”:
In my view, the Supreme Court of Canada’s jurisprudence since Demers tells
against reading that case as imposing an absolute ban on combining a suspended
declaration of invalidity with a constitutional exemption under s. 24(1) of the
Charter for the rights-claimant. Even if that combination were somehow
unavailable, Demers says nothing about the power of the court to issue a qualified
declaration of suspended invalidity which exempts the individual before the court
from its scope. The court should be able to fashion a meaningful remedy for the
rights-claimant.155
91. The Court of Appeal’s decision to grant a “qualified declaration of suspended invalidity which
exempts the individual before the court from its scope” is functionally identical to granting a
constitutional exemption for the successful litigant during the period of the suspension.
Because the suspension of the declaration excludes G, he is the only person in Ontario to whom
the provisions of Christopher’s Law as enacted do not apply.
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92. Such reasoning is contrary to this Court’s holding in Ferguson that “Section 52 does not create
a personal remedy”156 and this Court’s holding in Demers that “the rule in Schachter, supra,
precludes courts from combining retroactive remedies under s. 24(1) with s. 52 remedies.”157
93. Like a constitutional exemption, a “qualified declaration of suspended invalidity” that exempts
particular individuals creates uncertainty, undermines the rule of law, and usurps the legitimate
role of the Legislature in responding to constitutional decisions of the courts. 158

The

discretionary decision by the court to exclude a particular claimant from an otherwise
mandatory statutory scheme applicable to everyone else amounts to “read[ing] in a discretion
to a provision where Parliament clearly intended to exclude discretion” and therefore
represents an inappropriate intrusion into the legislative sphere.159
94. Nor should an individual constitutional remedy become a device to reward a successful litigant
for prevailing in a court case. The fact that a litigant has prevailed will entitle them to judgment
in their favour, and may also entitle them to an order for costs to indemnify them for expenses
sustained in pursuing a legal right.160 But in a constitutional case involving the validity of a
statute of general application, a litigant should not be entitled to a better or more immediate
constitutional remedy than all other persons similarly affected by the statute who are not before
the court, merely because the litigant is the person who brought the case. The Court of
Appeal’s decision to grant individual relief to the claimant on the basis that the court “should
be able to fashion a meaningful remedy for the rights-claimant” incorrectly suggests either that
a declaration of invalidity is not a meaningful remedy, or that the “rights-claimant” is entitled
to a more immediate or “meaningful” remedy than all other NCRMD persons similarly affected
by Christopher’s Law.
95. The Court of Appeal concluded that G was entitled to individual relief for the following
reasons:
If this were a case in which I could say no more than the appellant may or may not
be entitled to some kind of exemption from the registries depending on the
156
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legislative scheme adopted by Parliament and the Ontario legislature, I would not
be inclined to make any order beyond a suspended declaration of invalidity.
However, as I read this record, it is difficult to envision a constitutionallycompliant legislative scheme that would not result in the appellant being removed
from the registries and exempted from the requirement of any further compliance
with them.
The appellant’s criminal actions were isolated and totally out of character. They
were the direct product of his acute mental disorder. In the over 17 years since
those events, the appellant has not committed any criminal acts. His mental illness
is being effectively treated. He is a high-functioning, contributing member of the
community. If one assumed that s. 4 of the Criminal Records Act or s. 730 of the
Criminal Code applied to the appellant, one would inevitably come to the view that
the public interest favoured a record suspension under the Criminal Records Act,
or a discharge under s. 730 of the Criminal Code. There is no societal interest in
requiring the appellant to continue to comply with the sex offender registries. I
would therefore order that he be removed from the registries, and that he no longer
be required to comply with the various obligations set out in the legislation.161
96. This conclusion was reached in the absence of any expert forensic risk assessment of the
claimant. The claimant’s expert Dr. Brink, “an acknowledged expert in the assessment,
treatment, and reintegration of persons found NCRMD”,162 had not examined the claimant.163
Neither did the Crown’s expert Dr. Hanson. The only witness in this proceeding who assessed
the claimant was his treating physician, who had no expertise in forensic assessment164 and
who was found by both courts below to be “willing to alter his descriptions and his opinions
about the appellant’s mental condition to suit what he saw as the appellant’s best interests.”165
This case is therefore similar to Demers, in which this Court declined to order an immediate
remedy for the claimant during the period of the suspension of its declaration of invalidity in
the absence of a psychiatric evaluation.166
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97. Nor did the application judge, who had the primary responsibility for weighing the evidence,167
make any finding of fact that the claimant posed no risk or that there was no societal interest
in requiring him to comply with the registry.
98. The effect of the Court of Appeal’s order is to put the claimant in a better position than
convicted sex offenders who receive record suspensions under the Criminal Records Act.168
While the Court of Appeal stated that “Section 9.1 of [Christopher’s Law] does, however,
provide for automatic deletion from the provincial registry if the offender receives a pardon or
record suspension in respect of all sexual offences that led to his placement on the registry”,169
this statement was, with respect, incorrect. Section 9.1 of Christopher’s Law provides for the
deletion of every reference to and record of the offender from the sex offender registry where
the offender has received a free pardon, but does not provide for the deletion of references to
or records of an offender who has received a record suspension.170
99. While the Court of Appeal held that Christopher’s Law was invalid because it did not provide
for “carefully tailored” individualized exemptions, its own individualized exemption for G was
based only on its review of the appeal record. This was particularly inappropriate in the context
of a sex offender registry that was intended to operate without discretion so as to eliminate
subjective predictions of the likelihood of recidivism. As the Court of Appeal itself held in its
earlier decision in R. v. Long, considering the federal sex offender registry under SOIRA:
…one of the purposes of the 2011 amendments was to remove prosecutorial and
judicial discretion related to whether or not a SOIRA order was imposed on an
offender because an individual offender’s risk of re-offending could not be
predicted with precision. Subjecting an offender to a shorter period of registration
based on a judge’s or prosecutor’s assessment of the individual’s risk of reoffending would undermine the integrity of the registry and, thereby, impede the
ability of police to rapidly and effectively prevent or investigate a sex crime.
Two judges examining the sexual assaults carried out by the appellant … or by the
intervener’s hypothetical offender might well disagree on their likelihood of
recidivism. One of the purposes of the legislative amendments was to remove
discretion and, in its place, to substitute a reasonable proxy to assess the risk of
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future harm. Parliament determined that the stakes were too high to leave it to the
discretion of the Crown or the court.171
100.

The Attorney General therefore submits that the Court of Appeal erred in granting an

immediate individual remedy during the period of the suspension of the declaration of
invalidity. If, contrary to the argument above, this Court concludes that Christopher’s Law
should be declared invalid, the Attorney General submits that this Court should suspend that
declaration without exception for a period of 12 months to allow the Legislature an opportunity
to consider its response.

PART IV: COSTS
101.

The Attorney General does not seek costs and asks this Court to order that there be no costs

on the appeal and in the courts below.

PART V: ORDER SOUGHT
102.

The Attorney General seeks an order allowing the appeal and setting aside the order of the

Court of Appeal for Ontario.
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