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APPLICANT'S MEMORANDUM OF ARGUMENT

PART I OVERVIEW
a)

Introduction

1.

Though not a party to the principal dispute between the parties in these proceedings,

the International Air Transport Association (“IATA”), as third-party garnishee, is compelled
to bring this Application for leave to appeal due to the far-reaching consequences of the
decision of the Québec Court of Appeal in this matter (the “QCA Decision”)1, as it may
affect the long-term stability of the underlying global payment service operated by IATA.
The reliability of that service is a linchpin of the worldwide management of aircraft traffic
and efficient operation of airport services.
2.

The QCA Decision, in effect opens the door to foreign trade creditors involved in

foreign proceedings to opportunistically garnish in the province of Québec, funds belonging
to foreign civil aviation authorities and foreign airport operators, merely because IATA’s
corporate head office is located in Montreal, and even though IATA’s Geneva office operates
the payment service relevant to this matter.
3.

Should the QCA Decision be allowed to stand, trade creditors from all over the world

could potentially commence execution proceedings before the courts of the province of
Québec, thereby exerting inappropriate and arbitrary leverage over foreign civil aviation and
airport authorities and operators, by cutting off one of their main sources of revenue, which
in many developing countries could compromise their continued management of air traffic
and thereby compromise the efficiency of airline operations.
4.

It is of national importance to Canada, as host to the International Civil Aviation

Organization and as a leading aviation power, as well as to Canadians travelling abroad, that
its court system not become a convenient avenue for the seizure of funds essential to the
integrity of international air traffic and airport operations as the result of disputes between
foreign parties that have no connection with Canada.
1

Instrubel v. Republic of Iraq, 2019 QCCA 78.
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5.

In addition, it is also of national importance to Canada, and to Montreal’s continued

importance as an aviation/aerospace economic hub, that sound and proper rules regarding
garnishments in Québec be preserved.
6.

Finally, quite apart from the above aviation related concerns, the ruling raises a

number of significant questions regarding the rights and obligations of trustees and other
administrators of the property of others with respect to such property, and whether such
property becomes the administrator’s own once remitted to the administrator on behalf of the
true owner. These questions too are of significant public importance.
b)

Statement of Facts

7.

Instrubel, N.V. (“Instrubel”), is a Dutch company pursuing payment from the

Republic of Iraq (and certain related entities, together, the “Defendants”) for the price of
weapons and war related equipment sold to the Saddam Hussein Regime. Instrubel’s claim
was recognized by certain arbitration awards obtained (the “Arbitration Awards”) years
after the overthrow of the Saddam Hussein Regime.
8.

At stake are funds paid since 2004 to the Iraqi Civil Aviation Authority (the

“ICAA”), an entity which is not a Defendant, and is distinct from the Republic of Iraq itself,
by international airlines for navigation services received while transiting Iraqi airspace.
9.

Through its Enhancement and Financing Service (the “E&F Service”), based in

Geneva, IATA facilitates the payment by airlines of charges levied by a great many aviation
service providers around the world – including air navigation authorities like the ICAA (the
“E&F Client Funds”). Typical charges include air navigation charges incurred during
flights through a nation’s airspace and charges related to the use of airport and other ground
or navigation facilities.
10.

All E&F Client Funds are held in, and remitted from, an IATA bank account in

Geneva, Switzerland, where the E&F Service is based.
11.

Like a great many other aviation service providers, the ICAA entrusted the collection

and remittance of payments from airlines to IATA’s E&F Service. The payments collected
by IATA on behalf of the ICAA and at stake in this case (the “ICAA Funds”) were
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attributable to air navigation charges owing to the ICAA, and were at all relevant times held
in Switzerland. Timely remittance of these payments to the ICAA by IATA was impossible
during the Second Gulf War and for a number of years thereafter due to social and political
instability in Iraq.
12.

Seizures similar to the instant garnishment targeting the ICAA Funds have been

attempted in Switzerland in the past. These previous attempts failed on grounds of sovereign
immunity (an argument also made in the present matter, which has yet to be heard by the
Superior Court of Québec).
13.

Despite the fact the ICAA Funds were not located in Québec, Instrubel, in an attempt

to circumvent the treatment of E&F Client Funds in Switzerland, maintains that the Courts of
Québec may order their garnishment through seizure before judgment, until final judgment is
rendered on the merits.
c)

Procedural Background

14.

These proceedings were commenced before the Superior Court of Québec on March

11, 2013 by Instrubel against the Defendants2, seeking to enforce the Arbitration Awards
dated February 6, 1996 and March 12, 2003 rendered in its favour.
15.

On July 30, 2013, Instrubel sought and obtained the issuance of a writ of seizure

before judgment by garnishment from the Superior Court of Québec with respect to the
ICAA Funds held by IATA. That order (the “Garnishment Order”) was served on IATA
on the same day.
16.

The writ ordered IATA “to declare under oath the amounts of money, securities or

movables belonging to [Iraq] which are in your possession for whatever purpose or grounds,
and to hold them until the Court has ruled upon the matter”.
17.

On August 5, 2013, the Defendants made a motion to quash that seizure, based on

certain technical grounds, and on grounds relating to its sovereign immunity. The arguments
relating thereto have, as of the date hereof, yet to be heard.
2

The Ministry of Industry of the Republic of Iraq, The Ministry of Defence of the Republic of Iraq and the
Salah Aldin State Establishment.
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18.

On August 12, 2013, IATA filed a negative declaration, stating that it “does not

currently have in its possession any sums of money, securities or movable property that is
marked as belonging to the Defendants [Iraq, as defined herein]”, but it added that it had in
its possession an amount of approximately US$166 million, which it held in trust for the
benefit of the ICAA.
19.

As more fully set out in the negative declaration, IATA is required to remit the ICAA

Funds to the ICAA, pursuant to the Contract for the establishment of a Route Facility
Charges Billing and Connection System on behalf of the State of Iraq as represented by the
Coalition Provisional Authority, Civil Aviation, as amended (the “ICAA Contract”). As
previously mentioned, the ICAA is a legal entity entirely distinct from the Republic of Iraq
itself.
20.

IATA further explained in its negative declaration that E&F Client Funds collected by

IATA, such as the ICAA Funds, are normally destined to be used by civil aviation and airport
authorities and operators in the building, design, maintenance, or operation of air navigation
and airport services and equipment facilities, which are a sovereign activity of states.
Therefore, IATA argued that the ICAA Funds were immune from seizure in Canada under
the doctrine of state immunity. (This argument has been reserved and has yet to be heard by
the Superior Court of Québec.)
21.

On November 14, 2013, Instrubel filed a contestation of IATA’s negative declaration.

No hearing has been held as of yet on that contestation.
22.

On December 11, 2013, the Superior Court of Québec authorized the release of the

majority of the ICAA Funds to the ICAA, provided that an amount of $90 million be
transferred to a trust account of IATA’s attorneys in Canada. The order was made, however,
“without prejudice to any and all rights or arguments that the parties may wish to invoke or
make”.
23.

On September 28, 2015, upon realizing that at all times until the transfer authorized

by the December 11, 2013 Superior Court Decision the ICAA Funds had in fact been held in
Switzerland, the Defendants amended their motion to quash the seizure, adding the argument
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that the Courts of the province of Québec lacked the necessary jurisdiction to authorize the
seizure.
The Superior Court Judgment
24.

On 21 March 2016, Mr. Justice Hamilton ruled in favour of the Defendants, agreeing

that the Superior Court of Québec did not have the required jurisdiction to issue the
Garnishment Order3.
25.

In essence, he held that such order was directed at the assets themselves and not at

IATA personally, which in turn, meant that “the primary jurisdiction with respect to assets is
the Court of the place where the assets are located.” Indeed, as part of its E&F operations,
IATA acts as the holder of the property of third parties in a mandatary capacity. The E&F
Client Funds therefore belong to relevant E&F clients, such as the ICAA, and not to IATA.
26.

The Superior Court was further satisfied that “the funds belonging to [the ICAA] were

readily identifiable, and therefore that they continued to belong to [the ICAA]”, notably
highlighting the separation of E&F Client Funds from IATA’s own funds and stating that
IATA maintained appropriate records of the attribution of such E&F Client Funds ensuring
their traceability.
27.

Mr. Justice Hamilton concluded that the Superior Court of Québec exceeded its

jurisdiction when it issued the Garnishment Order targeting the ICAA Funds since those
funds were located in Switzerland. However, Mr. Justice Hamilton did not entirely quash the
Garnishment Order. Instead, he reduced its scope to attach only to those assets that were
actually located in Québec at the relevant time.
The QCA Decision
28.

Instrubel appealed the Superior Court’s judgment to the Québec Court of Appeal.

29.

In its decision rendered January 22, 2019, the Court of Appeal overturned the

judgment of first instance and decided that since IATA was a mandatary of the ICAA in

3

Instrubel, N.V. c. Ministry of Industry of The Republic of Iraq, 2016 QCCS 1184.
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respect of the ICAA Funds, it was actually indebted towards the ICAA for a corresponding
amount, as opposed to being the holder of the ICAA Funds on behalf of the ICAA.
30.

The Court of Appeal opined that, save in the case of corporeal or tangible property, a

mandatary such as IATA simply has a claim against the deposit-taking entity to the money
held in the mandatary’s bank account, and in turn, the mandatary “owes” an equivalent
amount to its principal (ICAA in this case). Thus, in the Court of Appeal’s view, IATA had a
claim against the Swiss bank for the ICAA Funds, and in turn, IATA “owed” an equivalent
amount to the ICAA. The Court of Appeal held that this “debt” was a seizable property in
Québec.
31.

In obiter, the Court of Appeal also disagreed with the Superior Court that the ICAA

Funds could somehow be “traced” in IATA’s bank accounts. The court held that though the
funds may be quantifiable, they were unlikely to be identifiable, and therefore they were
likely not traceable.
Grounds for Appeal of the QCA Decision
32.

As properly decided by Justice Hamilton in Superior Court, and in line with the

ICAA Contract, the ICAA Funds were only held by IATA as mandatary for the ICAA.
IATA had no title to the money itself in its own right.
33.

Moreover, the ICAA Funds were fully traceable in the pooled bank account that

IATA maintains in Geneva for the benefit of its E&F Service clients thanks to the detailed
records maintained by IATA. Because the funds owned by each E&F client in such account
are clearly and readily identified, there is no basis for concluding that title to the ICAA Funds
might somehow have passed to IATA.
34.

In any event, regardless of the actual ownership of the ICAA Funds, the Courts of the

province of Québec have no jurisdiction to issue a writ of seizure affecting property that is
located outside of the province of Québec. On principles grounded in international comity,
that task must be left to the courts of the relevant foreign jurisdiction where the property is
located.
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35.

Normally, recognition and enforcement of a foreign judgment is sought in

jurisdictions where the judgment debtor has assets.
36.

In this case, however, Instrubel is clearly forum shopping and trying to circumvent

the difficulties it faces in Switzerland – where the ICAA actually had assets - by seeking a
judgment in Québec that enables them to seize property located in Switzerland.
37.

The Superior Court of Québec properly concluded that the courts having primary

jurisdiction with respect to assets are the courts of the state where the assets are located. A
Québec court should not exercise judicial control over assets outside of the province of
Québec. In this case, the assets were at all relevant times within the jurisdiction of the Swiss
courts.
PART II. QUESTION AT ISSUE
38.

The following question of public importance warrants review by the Supreme Court

of Canada under Section 40 of the Supreme Court Act, R.S.C. 1985, c. S-26:
“Do Québec Courts have the proper territorial jurisdiction to garnish E&F Client
Funds held by IATA outside of the province of Québec, and collected from
international airlines in its capacity as mandatary of worldwide foreign civil aviation
and airport authorities, where neither the parties, nor the transaction giving rise to
the garnishment or even the related funds have any connection with Canada or
Québec?”
39.

In response to this question, IATA intends to argue the following:
a. At all times relevant herein, the ICAA Funds were located abroad. As a result,
the ICAA Funds have no connection whatsoever with Canada, or the province of
Québec (other than the fact that IATA’s head office is located in Québec).
b. Since the garnishment of funds is an in rem third party seizure, as opposed to an
in personam third party claim, the Courts of the province of Québec do not have
the required territorial jurisdiction to order the garnishment of funds located
beyond that province’s borders.
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c. In addition to the above, in its capacity as mandatary of foreign civil aviation and
airport authorities throughout the world, IATA is not even the owner in its own
right of the E&F Client Funds but rather a simple administrator of the property of
others, within the meaning of Article 1301 CCQ. As such, these civil aviation
and airport authorities do not have a “claim” against IATA for any sum “owing”
by IATA to them: They have a direct right of ownership in the funds. In the
absence of a claim owing by IATA to them, there can be no garnishment in
personam in Canada against IATA. In this particular regard, we respectfully
submit that the Court of Appeal erred in law in reaching its ruling, in that:
i. The Court of Appeal mischaracterized the relationship between the ICAA
and the participating airlines when it stated that the ICAA never had a
direct claim against the airlines, disregarding the clearly contrary terms of
the ICAA Contract with IATA;
ii. The Court of Appeal relied on case law dealing with deemed trusts which
arise under tax legislation4. That case law and the underlying deemed trust
mechanism are not applicable to the present situation;
iii. The “tracing” issue was a question of fact and the Court of Appeal
improperly substituted its interpretation to that of the Superior Court.
40.

As will be more fully discussed below, this matter is of public national importance in

Canada (and in fact internationally), for the following reasons:
a. The international air navigation service network and airport facilities and services
must remain fully funded and, as much as possible, free from political or
commercial interference. IATA’s E&F Service is an essential tool in this regard.
Many civil aviation and airports authorities around the world rely on the E&F
Service to ensure that the amounts owing to them are collected and remitted in a
timely and wholly predictable manner. They seek to avoid any interruption in the
cash flow they need to maintain their operations. These operations include key air
navigation and air traffic control equipment, landing, fueling, maintenance, and
4

Québec (Revenue) v. Caisse populaire Desjardins de Montmagny, [2009] 3 SCR 286, 2009 SCC 49.
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airport facilities all over the world. Unfortunately, the QCA Decision puts at risk
the integrity, the independence and the reliability of the E&F system, by
providing an easy one-stop-shop access to cash, that trade creditors worldwide
could leverage in order to artificially exert inappropriate and arbitrary power over
foreign civil aviation and airport authorities by cutting off what is often their main
source of revenue.
b. Sound and proper rules regarding garnishments in Québec must be preserved, for
the benefit of all, including IATA which, by having its corporate head office in
Montreal, might otherwise expose civil aviation and airport participants
worldwide to unpredictable and inappropriate risks if those rules are relaxed.
c. The QCA Decision raises a number of fundamental questions regarding the rights
and obligations of trustees and other mandataries and administrators of the
property of others with respect to such property, and whether such property
becomes the administrator’s own once received by the administrator on behalf of
the true owner. In particular, following the QCA Decision, there is conflicting
case law in Canada on the subject. Indeed, the QCA Decision decided that in
order to be traceable, funds must be identified and not merely quantified. The
Court of Appeal then decided that in any event, there is no ownership of a real
right in issue, since funds in a bank account held by a mandatary would not give
rise to real rights. In contrast, the Ontario Court of Appeal recently decided that
appropriate accounting practices could indeed serve to keep property held on
behalf of a third party traceable5. These questions too are of significant public
importance.

5

The Guarantee Company of North America v. Royal Bank of Canada, 2019 ONCA 9.
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PART III. STATEMENT OF ARGUMENT
a)

The Potential Impact on the International Air Navigation Service Network

IATA
41.

IATA is the global trade association for the international air transport industry. IATA

was incorporated in 1945 by Special Act of the Parliament of Canada6. Although technically
incorporated in Canada and based in Montreal, the mission of IATA and its responsibilities
are worldwide. IATA has a membership composed of over 290 airlines present in more than
120 countries (representing 82% of the world’s total air traffic) and plays a vital role in the
conduct of commercial aviation worldwide.
42.

IATA’s stated purpose, objectives and aims are as follows:


to promote safe, regular and economical air transport, for the benefit of
peoples of the world, to foster air commerce and to study the problems
connected therewith;



to provide means for collaboration among the air transport enterprises
engaged directly or indirectly in international air transport service; and



to co-operate with the International Civil Aviation Organization and other
international organizations.7

43.

Among IATA’s important roles internationally is the task of liaising with government

bodies and other organizations around the world (such as the International Civil Aviation
Organization, also based in Montreal), including on matters affecting international air
transport such as safety, flight operations, industry standards, economic regulation, and
training.
44.

IATA’s responsibilities towards the aviation industry also include operating a variety

of financial services and settlement systems catering to international airlines, travel agents,
cargo agents, airports, governments, civil aviation authorities, ground handling companies
6
7

L.C. 1945, chapter 51.
Id., s. 3.
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and other industry suppliers and partners. These financial services and settlement systems
annually process over USD 400 billion in the aggregate, and can justifiably be seen as the
“glue” that holds the contemporary commercial aviation system together.
The E&F Service
45.

Among the many financial services provided by IATA to global air transport, the

E&F Service plays a particularly critical role.
46.

Under the global civil aviation regime, civil aviation authorities such as the ICAA in

Iraq are typically mandated by sovereign states to monitor, control and direct air traffic in the
air space over and around their sovereign territory. (In Canada, NAV Canada plays this
role.) Airlines overflying a particular country or using its airport facilities are required to pay
certain charges to the relevant civil aviation authorities or airport authorities (“Airports”).
47.

Through the E&F Service, IATA bills and collects such charges on behalf of civil

aviation authorities and Airports. The service covers two main areas – services provided to
civil aviation authorities and their air navigation services providers (“ANSPs”), which were
launched in 1991, and services provided to Airports, which started in 1999.
48.

“E&F” stands for “Enhancement & Financing.” It was given that name to reflect its

founding mission, which is to assist civil aviation authorities and Airports around the world,
particularly in developing countries, in invoicing and collecting revenues efficiently, thereby
facilitating investments in essential infrastructure enhancements.
49.

Indeed, whether managing day-to-day expenses or embarking on longer-term

investment projects, ANSPs need to be able to forecast cash flow over several months and
years. Stable, regular and efficient collections are essential to ensure the financial health of
ANSPs, a benefit that can be especially important to less developed countries.
50.

The effect of the E&F Service is to streamline and stabilize such collections,

especially for industry participants that may lack the necessary resources and infrastructure to
do it themselves in an effective manner.
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51.

Through the E&F Service, IATA collects the applicable payments by debiting the

corresponding amounts in the funds that it manages on behalf of the world’s airlines in other
financial services and settlement systems. The amounts held in these other financial services
typically include the proceeds coming from the sale of airline tickets, as well as various
payments made from time to time from one airline to another, or between airlines and other
business partners participating in such systems.
52.

As of today, more than 25 ANSPs, 100 Airports and 4,500 airlines use the E&F

Service, with almost USD 4 billion in E&F Client Funds collected and remitted on an annual
basis, across all continents at a collection rate close to 100%.
53.

In 2004, the ICAA entered into an agreement with IATA authorizing IATA’s E&F

Service to bill and collect certain aeronautical charges due to ICAA from airlines overflying
the country.
The Potentially Negative Impact of the QCA Decision on Air Navigation Services
54.

Due to its structure, the E&F Service provides the participating ANSPs and Airports

with a virtual certainty of payment in a timely manner, alleviating many potential concerns
regarding their proper funding, while at the same time facilitating and simplifying the
payment process for airlines.
55.

Allowing direct collection of the charges in industry financial systems helps to ensure

that the world’s air space is properly managed and that ANSPs and Airports are sufficiently
funded. The E&F Service accomplishes this objective despite outside interferences, which,
in some countries, can range from (i) potentially corrupt politicians or civil servants, (ii)
political unrest, (iii) risk of airline bankruptcies, or (iv) unfavorable budget allocations in
countries where other financial needs are dire, any of which could undermine the finances of
critical ANSPs and Airports.
56.

A significant advantage of the E&F Service is thus to insulate the payments owing to

ANSPs and Airports from such external factors.
57.

Given the vital importance to international aviation of uninterrupted and quality air

navigation and airport services around the world and the effective management of airspace
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globally, maintaining the integrity of the E&F Service has become critical to modern
aviation.
58.

The QCA Decision could allow opportunistic trade creditors to begin to view IATA

as a convenient target when seeking recovery from E&F Service clients from around the
world (or even, as in the current case, entities only peripherally linked to E&F Service
clients), and attempt to capture these funds abroad from Canada, irrespective of the sovereign
nature of the ANSP or Airport in question, and regardless of the rules that may govern such
seizures in the relevant countries and jurisdictions.
59.

IATA and the E&F Service would then become an “automatic teller machine” where

anybody who purports to have a claim against a given E&F Service client or even related
parties, even if based only on the outcome of a summary and initially ex-parte proceeding,
may block the flow of money to the entities that require it to operate. Moreover, all such
proceedings would be commenced in Montreal, where IATA’s headquarters are located,
without regard to the location of the affected parties.
60.

The QCA Decision thus threatens to vitiate the E&F Service’s singular objective: to

ensure the prompt and reliable remittance of payments to the world’s aviation service
providers in the interest of maintaining the integrity and continuity of vital air navigation and
airport services everywhere.
61.

As outlined above, in extreme cases, the interruption of the E&F Service could

threaten the survival of the affected ANSPs or Airports in some countries and could raise
safety concerns regarding flying over affected territories, thereby creating turmoil among
airlines and ANSPs as established flight paths are abandoned and re-routed.
b)

Public importance of the Jurisdictional rules relating to Garnishments in
Canada

62.

Seizure by garnishment is, from the third-party garnishee’s perspective (in this case

IATA), an execution proceeding and not merely a conservatory measure.8 Thus, in order for

8

I.C.I Chèque c. Travel Currency Inc., 2005 (CanLII) 7020 (QC CS), par. 24.
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such a measure to be valid against a third-party garnishee, the petitioner must seek orders
from a competent court on the matter.9
63.

As recently pointed out by this Honourable Court, an essential requirement in this

situation is that courts exercise their power within the proper jurisdiction. 10
64.

When considering the jurisdiction of Ontario Courts over recognition and

enforcement proceedings of a foreign judgment in Ontario, this Honourable Court held that
“enforcement is limited to measures – like seizure, garnishment, or execution, – that can be
taken only within the confines of the jurisdiction, and in accordance with its rules”.11
65.

Such limits on the authority and coercive powers of courts with respect to execution

proceedings relating to activities and assets in other jurisdictions stem from basic rules of
comity between sovereign nations and also ensure that a party is not subject to inconsistent
and contradictory judgments or legal obligations.
66.

Indeed, granting Instrubel’s request to extend the reach of the Québec courts to bank

accounts in Switzerland, and ultimately validating the seizure in this case, could potentially
bring IATA into violation of Swiss law, where similar seizures have been denied. Such a risk
is not only present in this case, but also in any situation where a court would purport to
exercise its powers over goods which are not located within its jurisdiction.12
67.

If the QCA Decision stands, and if the other grounds of opposition that have been

reserved are eventually denied, Instrubel will potentially have been successful in
circumventing the proper jurisdiction of the Courts of Switzerland which, as pointed out
above, have already denied similar attempts at enforcement.
68.

In keeping with the aforementioned principles, it is essential that the QCA Decision

be overturned, as it endorses an overreaching interpretation of the jurisdiction of the courts of
Québec that departs dramatically from the traditional respect accorded by sovereign
jurisdictions to each other.
9

Id, par 25.

10

Chevron Corp v. Yaiguake. [2015] 3 S.C.R 70.

11

Id, par. 46, see also par. 49.

12

Behaviour Communications Inc. c. Virtual Image Productions, 1999 CanLII 10658 (QC CQ), par. 25-26.
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69.

The E&F Service’s clients depend on predictable legal systems that need to

understand clearly when and to whom they may face liability attributable to their operations.
70.

Overall, if the QCA Decision is not overturned, it could negatively impact the

operations of the E&F Service, and ultimately weaken the air traffic management capability
in the countries where E&F operates.
c)

Conflict in the jurisprudence across Canada regarding the ownership of funds
held by a mandataries and the requirements applicable to the tracing of funds.

71.

The QCA Decision raises a number of significant questions regarding the rights and

obligations of trustees and administrators of the property of others, both with respect to such
property, and whether such property becomes that of the mandatary once remitted to the
mandatary by the mandator.
72.

Mr. Justice Shrager of the Court of Appeal, when qualifying the nature of the rights

of mandataries in relation to the funds that they collect for their mandator in the course of the
mandate, held that “funds in a bank account held by a mandatary for the mandator do not
give rise to real [proprietary] rights”. This is in stark contrast to prior decisions of this
Court, which in the past clearly recognized that property held by a mandatary is not part of its
patrimony (see in Victuni)13.
73.

Indeed, the principle established in Victuni has been cited on numerous occasions,

notably in support of the concept that property held by a mandatary does not form part of its
assets and that the mandatary's obligation is to collect and return property that does not
belong to it14.
74.

In Harp Investments Inc.15, for example, a property manager collected money as

mandatary for the syndicate of co-owners and deposited it in a bank account opened in his
own name. As the manager became insolvent, the Court had to determine whether the
amounts deposited in the account in question were part of the bankruptcy assets. Citing

13

Victuni v. Minister of Revenue of Québec, [1980] 1 SCR 580, p. 584.
See for instance Hydro-Québec c. PF Résolu Canada inc., 2019 QCCA 30; 9172-0904 Québec inc. c.
Commission des relations du travail, 2010 QCCS 3397 and Laporte c. Lauzon, 2007 QCCS 6226.
15
Harp Investments inc. (Syndic de), [1992] R.J.Q. 1581, J.E. 92-508 (C.S).
14
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Victuni, the Court concluded that, as mandatary, the debtor was not the true owner of the
sums, which still belonged to the mandators, the co-owners. The Court acknowledged that
depositing money into an account held by the manager did not change this situation16
75.

Another significant issue arises from broad statements of Mr. Justice Shrager that “in

order to be traceable, funds must be identified and not merely quantified”, and further stating
that “funds deposited in a bank account lose their identity”. Indeed, in Québec, as in the
common law provinces17, the fact that sums held by a mandatary are not identifiable may
prevent the mandator from claiming them as owner18. If the sums are traceable though, the
mandator remains the owner of the sums held by the mandatary even when they are paid into
the mandatary's account. In order to be traceable, it is not necessary that the sums be held in
a separate account, as the Court of Appeal itself acknowledged in Norbourg19. Only if the
sums can no longer be identified (or traced) in the hands of the mandatary will the principal
be prevented from exercising his right in rem and will only be able to exercise a right of
claim.
76.

As mentioned above, in contrast with the QCA Decision, the Ontario Court of Appeal

recently decided that appropriate accounting practices could indeed serve to keep property
held on behalf of a third party traceable20. There is therefore a clear conflict at the moment
in the jurisprudence in Canada on the ownership of the funds in possession of a mandatary
and the requirements for tracing.
77.

In the present instance, the IATA E&F account contains only identifiable amounts

collected by IATA as a mandatary of its E&F Service clients. On the basis of the evidence
and the Joint Stipulations agreed by the parties, Justice Hamilton properly concluded that the
sums held on behalf of the ICAA were "readily identifiable". The Court of Appeal
improperly rejected this conclusion of fact.
78.

The question of the identification of sums held in a bank account by a mandatary or

administrator of the property of third parties is of obvious practical importance. The QCA
16

Id. p. 16.
British Columbia v. Henfrey Samson Bélair Ltd., [1989] 2 R.C.S. 24.
18
Meunerie BL inc. (Syndic de), 2006 QCCS 4914.
19
Fonds Norbourg Placements équilibrés (Liquidation de), 2007 QCCA 1076, para. 75.
20
The Guarantee Company of North America v. Royal Bank of Canada, 2019 ONCA 9.
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Decision in this case is likely to have a significant impact on a large number of areas of the
law. There are indeed many situations where persons hold sums of money on behalf of third
parties, and where these sums are regularly deposited in a bank account.
79.

These questions have far reaching implications for in many industries. In fact, the

entire field of administration of the property of others would be profoundly affected by this
new approach of the Québec Court of Appeal if it were allowed to stand. It would no longer
be possible for the administrators of the property of others to deposit third party funds in a
bank account without being deemed to appropriate them, thereby violating their fiduciary
obligations.
80.

By way of example, professionals such as notaries and lawyers who maintain trust

accounts could also be negatively impacted by the QCA Decision. Once paid into a trust
account, the sums entrusted to them would cease to belong to their client, transforming the
person who was the administrator of the property of others into a mere debtor of an
obligation to repay the client.
81.

Moreover, some of the most important practical consequences of the QCA Decision

will be felt in insolvency matters, where it would move Québec law away from the rule laid
out by this Court in its Henfrey Samson Bélair decision21.
82.

Indeed, the QCA Decision sets aside the approach developed by numerous decisions

that have recognized that the sums held by the bankrupt on behalf of third parties, in
particular as mandatary, do not form part of the assets of the bankruptcy, provided that these
sums can be identified or traced, and not simply quantified.
PART IV. COSTS SUBMISSIONS
83. This application for leave to appeal raises issues of national and public importance within
the meaning of s. 40(1) of the Supreme Court Act. For this reason, if leave to appeal is
granted, the Applicant requests costs in the cause.

21

Supra, note 17
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PART V. NATURE OF ORDER SOUGHT
84. The Applicant seeks leave to Appeal this the decision of Québec Court of Appeal dated
January 22, 2019 to the Supreme Court of Canada with costs in the cause.

Dated at Ottawa, Ontario, this 25th day of March, 2019
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McMillan LLP
2700 – 1000 Sherbrooke Street West
Montreal QC H3A 3G4

McMillan LLP
2000 – 45 O’Connor Street
Ottawa ON K1P 1A4

Eric Vallieres / Émile Catimel-Marchand

David Debenham

Tel: 514-987-5068
Fax: 514-987-1213
Email: eric.vallieres@mcmillan.ca
emile.catimel-marchand@mcmillan.ca

Tel: 613-691-6109
Fax: 613-231-3191
Email: david.debenham@mcmillan.ca

Counsel for the Applicant,
International Air Transport Association

Ottawa Agent for Counsel for the Applicant,
International Air Transport Association

58
19

PART VI:

Tab

TABLE OF AUTHORITIES

Cases

At Paragraph

9172-0904 Québec inc. c. Commission des relations du travail, 73
2010 QCCS 3397
Behaviour Communications Inc. c. Virtual Image Productions, 66
1999 CanLII 10658 (QC CQ)
British Columbia v. Henfrey Samson Bélair Ltd., [1989] 2 R.C.S. 75, 81
24
Chevron Corp v. Yaiguake. [2015] 3 S.C.R 70, 2015 SCC 42

63, 64

Fonds Norbourg Placements équilibrés (Liquidation de), 2007 75
QCCA 1076
5

Harp Investments inc. (Syndic de), [1992] R.J.Q. 1581, J.E. 92- 74
508 (C.S)
Hydro-Québec c. PF Résolu Canada inc., 2019 QCCA 30

73

I.C.I Chèque c. Travel Currency Inc., 2005 CanLII 7020 (QC 62
CS)
Laporte c. Lauzon, 2007 QCCS 6226

73

Meunerie BL inc. (Syndic de), 2006 QCCS 4914

75

Québec (Revenue) v. Caisse populaire
Montmagny, [2009] 3 SCR 286, 2009 SCC 49

Desjardins

de 39

The Guarantee Company of North America v. Royal Bank of 40, 76
Canada, 2019 ONCA 9
Victuni v. Minister of Revenue of Québec, [1980] 1 SCR 580

72, 73, 74

59
20

PART VII:

STATUTORY PROVISIONS

An Act to Incorporate the International Air Transport Association, S.C. 1945, chapter 51
(attached), Section 3

Civil Code of Québec, CQLR c CCQ-1991 Article 1301
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ACT OF INCORPORATION
AN ACT TO INCORPORATE INTERNATIONAL AIR TRANSPORT ASSOCIATION

*

Whereas Herbert James Symington, Companion of the Most Distinguished Order of St. Michael
and St. George, and one of His Majesty’s Counsel, of the city of Montreal, in the province of
Quebec, president of the unincorporated Association known as “International Air Transport
Association”, hereinafter called the “unincorporated Association”, John Cobb Cooper, executive,
and John Elliot Slater, executive, both of the city of New York, in the State of New York, one of
the United States of America, members of the Executive Committee of the unincorporated
Association, and Hugh Emmett O’Donnell, of the city of Montreal, one of His Majesty’s Counsel
and Attorney-at-law of the unincorporated Association, have, by their petition on behalf of the
unincorporated Association, prayed that it be enacted as hereinafter set forth, and it is expedient
to grant the prayer of the petition; Therefore His Majesty, by and with the advice and consent of
the Senate and the House of Commons of Canada, enacts as follows: —
Act of Incorporation
1.

In this Act, unless the context otherwise requires: —

(a)
“air service” means any air service performed by aircraft for the public transport
of passengers, mail or cargo;
(b)
“air transport enterprise” includes those persons, corporate bodies and
unincorporated bodies, companies, firms, partnerships, societies and associations, now or
hereafter operating an air service for public hire, under proper authority, in the transport of
passengers, mail or cargo under the flag of a State eligible for membership in the International
Civil Aviation Organization;
(c)
“International Civil Aviation Organization” means the organizations provisional
and permanent provided for by the Interim Agreement on International Civil Aviation and by the
Convention on International Civil Aviation concluded on the 7th day of December, 1944, at the
city of Chicago, in the State of Illinois, one of the United States of America, at the International
Civil Aviation Conference.
2.
The said Herbert James Symington, John Cobb Cooper, John Elliot Slater and Hugh
Emmett O’Donnell, and all the present members of the unincorporated Association, together with
such other persons, corporate bodies or unincorporated bodies, companies, firms, partnerships,
societies and associations, as may hereafter from time to time become associated with them for
the purposes of this Act, and become members of the Association hereby incorporated, are
incorporated under the name of “International Air Transport Association” hereinafter called “the
Association”.
3.

The purposes, objects and aims of the Association shall be: —

(a)
to promote safe, regular and economical air transport for the benefit of the
peoples of the world, to foster air commerce and to study the problems connected therewith;
(b)
to provide means for collaboration among the air transport enterprises engaged
directly or indirectly in international air transport service;
(c)
to co-operate with the International Civil Aviation Organization and other
international organizations.

*

Statutes of Canada, 1945, Chap. 51 (Assented to 18 th December, 1945) as amended by Statutes of
Canada, 1974-75-76, Chap. 111 (Assented to 27th February, 1975).

61
4.
The head office of the Association shall be at the city of Montreal, in the province of
Quebec, or at such other place as the Association may determine by by-law from time to time.
5.

The Association may, by by-laws, rules and regulations: —

(a)
define and regulate the qualifications, admission, termination, suspension and
expulsion of members, determine the different classes of members and their rights, duties and
privileges, and fix the fees, subscriptions and dues to be paid by them;
(b)
establish an Executive Committee of the Association with executive powers,
determine the method of election or appointment thereto or selection thereof, define the
constitution, powers, duties, quorum and terms of office of such Executive Committee and fix the
number, powers, duties, quorum, terms and conditions of office of the officers and committees of
the Association;
(c)
fix the time and place for holding the annual meeting and other meetings of the
Association and the notice to be given thereof;
(d)
provide for the administration and management of the business and affairs of the
Association and the furthering of its objects, purposes and aims, and such delegation as it may
deem proper of any of its powers to the Executive Committee of the Association, and to any other
committee as it may from time to time appoint.

6.
(1)
In addition to the general powers accorded to it by law and to those set forth
elsewhere in this Act, the Association shall have power: —
(a)
to acquire the whole or any part of the rights and properties owned or
held by, for or on behalf of the unincorporated Association;
(b)
to purchase, take on lease or in exchange, hire and acquire by gift, grant,
devise, legacy or otherwise and to own and hold any estate, property or rights, real or personal,
moveable or immoveable, or any title or interest therein, and to alienate, sell, exchange, manage,
develop, lease, hypothecate, mortgage, change, pledge or otherwise deal therewith in such
manner as the Association may determine;
(c)

to borrow money for the purposes of the Association;

(d)
to draw, make, accept, endorse, discount, execute and issue promissory
notes, bills of exchange and other negotiable or transferable instruments;
(e)
to invest and deal with the monies of the Association not immediately
required in such manner as may from time to time be determined;
(f)
to carry out all or any of the objects of the Association and do all or any
of the above things as principal, agent, contractor or otherwise, and either alone or in conjunction
with others;
(g)
to do all such other things as are incidental or conducive to the
attainment of the objects and the exercise of the powers of the Association.
(2)
Nothing in this section shall be deemed to authorize the Association to issue any
note payable to the bearer thereof, or any promissory note intended to be circulated as money, or
as the note of a bank, or to engage in the business of banking or insurance.
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7.
The present officers and members of the Executive Committee and of the committees of
the unincorporated Association shall subject to the by-laws, rules or regulations of the
unincorporated Association continue to hold their offices until their successors shall have been
appointed or elected in accordance with the provisions of this Act and of the by-laws, rules or
regulations made thereunder.
8.
The existing constitution, by-laws and rules of the unincorporated Association, insofar as
they are not contrary to law or to the provisions of this Act, shall be the constitution, by-laws and
rules of the Association until altered or repealed at an annual or special general meeting of the
Association.
9.
The Association may exercise its functions throughout Canada or elsewhere and
meetings of the Association and of the Executive Committee and any other committees of the
Association may be held at any place other than the head office of the Association and either
within or without Canada.
10.
The Association may adopt and use a corporate seal in such form as may be deemed
expedient.

