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1. The Respondent concedes there is a conflict in the law on the fault element for s. 145(3) 

of the Criminal Code between the Court of Appeal for British Columbia and the Courts of 

Appeal for Ontario and Manitoba. The Respondent suggests the decisions of the Ontario and 

Manitoba Courts of Appeal that found the fault element to be subjective were not reasoned.
1
 The 

Applicant disagrees. However, if those decisions were not reasoned, that is an even greater 

reason to grant leave so that this Court can determine whether those decisions should continue to 

state the law in those provinces. As matters stand, the fault element for s. 145(3) will vary 

depending on where in Canada an accused person resides. This is an untenable situation for the 

enforcement of federal criminal law.  The mens rea for Criminal Code offences should be 

uniform throughout Canada.   

 

2. The Respondent relies on a recent amendment to s.145(3) and other possible amendments 

to the Criminal Code, set out below, to suggest leave should not be granted. That argument is 

inconsistent with first principles and reason. 

 

3. Parliament knows there are conflicting interpretations of the fault element.
2
 With those 

amendments, Parliament had the very opportunity to legislate in relation to the fault element. It 

did not. In those circumstances, it is speculative that a party could later rely on those 

amendments (which do not deal with the fault element) to seek an interpretation different from 

the one decided on by this Court and unreasonable to suggest a lower court could do so. 

 

  

                                                           
1
 R. v. Legere, (1995) 95 C.C.C. (3d) 355 (Ont. C.A.); R. v. Custance, 2005 MBCA 23. 

2
 Even before the Court of Appeal’s decision in this case there were conflicting decisions: Court 

of Appeal Reasons at paras.37-42. The Respondent has consistently relied on R. v. Ludlow 

(1999), 136 C.C.C. (3d) 555 (B.C.C.A.) as establishing an objective fault element for s.145(3) 

although the offence in that case was under s.145(2), which decision was inconsistent with the 

fault element found for s.145(3) in R. v. Legere and R. v. Custance, supra. 
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4. The first amendment relied on by the Respondent is as follows (underlining added): 

 

S.145(3) at the time of the offence
3
 S.145(3) as amended by S.C. 2018, c.29, 

s.9(7) 

Every person who is at large on an 

undertaking or recognizance given to or 

entered into before a justice or judge and 

is bound to comply with a condition of 

that undertaking or recognizance, and 

every person who is bound to comply 

with a direction under subsection 515(12) 

or 522(2.1) or an order under subsection 

516(2), and who fails, without lawful 

excuse, the proof of which lies on them, 

to comply with the condition, direction or 

order is guilty of 

(a) an indictable offence and liable to 

imprisonment for a term not exceeding 

two years, or 

(b) 

an offence punishable on summary 

conviction. 

 

Every person who is at large on an 

undertaking or recognizance given to or 

entered into before a justice or judge and is 

bound to comply with a condition of that 

undertaking or recognizance, and every 

person who is bound to comply with a 

direction under subsection 515(12) or 

522(2.1) or an order under subsection 516(2), 

and who fails, without lawful excuse, to 

comply with the condition, direction or order 

is guilty of  

(a) an indictable offence and liable to 

imprisonment for a term not exceeding 

two years, or 

(b) 

an offence punishable on summary 

conviction. 

 

 

5. Parliament did not amend the elements of the offence as it clearly could have. At most, 

Parliament may have removed the onus on the accused to prove a lawful excuse, although that is 

not certain at all, at least in the context of summary proceedings (and the Respondent does not 

appear to take a position on that issue).
4
 The Applicant will argue on the appeal that the existence 

of the positive defence of lawful excuse and any onus is of no relevance to the interpretation of 

the fault element. The Respondent appears to agree, saying: 

 

An exploration of the “lawful excuse” defence in the manner proposed by the applicant 

would not aid in the resolution of the stated ground of appeal.
5
 

 

6. The Respondent is incorrect in submitting the “mere fact of amending legislation 

diminishes the national importance of a decision from this Court.”
6
 The national importance 

                                                           
3
 Criminal Code, R.S.C. 1985, c. C-46, s.145(3) as amended by S.C. 1994, c.44, s.8(1), then by 

S.C. 2008, c.18, s.3. 
4
 Criminal Code, s.794(2); R. v. Goleski, 2014 BCCA 80, appeal dismissed 2015 SCC 6. 

5
 Respondent’s Response at para.39. 
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arises from the conflict in law on the fault element. The suggested change in onus for the defence 

of lawful excuse has no bearing on the issue of the correct fault element. That issue is not 

addressed by the amendment.  It makes no sense to then argue that the possible change to the 

onus on the positive defence of lawful excuse could somehow open a door to a different 

interpretation of the fault element than found by this Court. Indeed, the Crown makes no 

argument for how that amendment might make a difference to a determination of the fault 

element. 

 

7. Next, the Respondent relies on possible amendments to the Criminal Code still before 

Parliament (Bill C-75). The Respondent does not even refer to the relevant passages of the Bill. 

The Bill would re-name a recognizance a “release order”. Again, it is necessary to see what 

substantive amendments, if any, are contemplated for the offence at issue: 

 

S.145(3) as amended by S.C. 2018, c.29, 

s.9(7) 

Bill C-75, Clause 47(1) as passed at 3
rd

 

Reading in the House 

Every person who is at large on an 

undertaking or recognizance given to or 

entered into before a justice or judge and is 

bound to comply with a condition of that 

undertaking or recognizance, and every 

person who is bound to comply with a 

direction under subsection 515(12) or 

522(2.1) or an order under subsection 516(2), 

and who fails, without lawful excuse, to 

comply with the condition, direction or order 

is guilty of  

(a) an indictable offence and liable to 

imprisonment for a term not exceeding 

two years, or 

(b) 

an offence punishable on summary 

conviction. 

 

Every person is guilty of an indictable offence 

and liable to imprisonment for a term of not 

more than two years, or is guilty of an offence 

punishable on summary conviction, who 

(a) is at large on a release order and who 

fails, without lawful excuse, to comply with a 

condition of that release order other than the 

condition to attend court; or 

(b) is bound to comply with an order under 

subsection 515(12), 516(2) or 522(2.1) and 

who fails, without lawful excuse, to comply 

with that order. 

 

 

8. Again, Parliament knows of the conflicting interpretation of the fault element for s.145(3) 

and, had it intended the proposed amendments to indicate its intent for the fault element in the 

                                                                                                                                                                                           
6
 Respondent’s Response at para.42. 
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Bill, it would have done so in an amendment to s.145. It has not. The proposed amendments 

merely restructure the subsection but leave intact the essential elements of the offence. Clearly 

then, resolution of the correct fault element in the case at bar will be determinative of the fault 

element in the proposed amendments (if they do become law). Tellingly, the Respondent does 

not suggest otherwise. 

 

9. As admitted by the Respondent, the proposed amendments address how allegations of a 

breach may be processed and point to a proposed new process – a judicial referral hearing – “as 

an alternative to prosecuting breach offences.”
7
 They say nothing about the legal standard the 

Crown must meet to prove guilt where it does in fact prosecute such offences. As such, it is 

unreasonable to suggest those proposed amendments could possibly open the door to a different 

interpretation of the fault element than found by this Court.  Respectfully, the cascading list of 

assumptions and inferences listed in para. 43 of the Response cannot possibly constitute 

justification for declining to resolve the conflict in the appellate courts as to the correct fault 

element in s. 145(3).  That conflict exists, and will continue to exist, regardless of whether the 

proposed amendments become law. 

 

10. Finally, the Respondent argues the facts of this case are not informative of the question of 

law raised by the Applicant because he would stand convicted by either measure of mental fault. 

The Applicant disagrees. On appeal, the Applicant will argue the Crown’s argument relies on a 

conflation of the objective marked departure and the subjective reckless standards, a serious 

error, and will argue the Crown cannot meet its high onus under the saving proviso in 

s.686(1)(b)(iii), and a new trial should be ordered. The appropriate forum for full arguments on 

those issues is the appeal itself. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18th day of April, 2019. 

 

 

 

___________________________ 

Sarah Runyon / Garth Barriere 

Counsel for the Applicant 

 

                                                           
7
 Respondent’s Response at para.43 (emphasis added). 


