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PART I: STATEMENT OF FACTS 

Overview  

1. The sole issue advanced on this application for leave to appeal is one of statutory 

construction: specifically, whether s. 145(3) of the Criminal Code imports a subjective or objective 

standard of mens rea. Four of the five justices of the Court of Appeal for British Columbia (BCCA) 

conducted a robust statutory analysis and found that the duty-based nature of s. 145(3), combined 

with the risk-based nature of bail provisions, evince Parliament’s intention to impose an objective 

mens rea standard having regard to the plain language, breadth, context and purpose of the offence.1 

The minority opinion was that s. 145(3) requires proof of subjective mens rea, a conclusion 

considerably influenced by the public policy concern that objective mens rea may unfairly 

criminalize the behavior of accused persons on bail who face mental, psychological, or psychiatric 

challenges.2 

2. The respondent acknowledges that the issue raised is a question of law, and that there exists 

a conflict in the law as demonstrated by the majority and minority opinions in the court below. 

That conflict has ostensibly existed since the BCCA’s 1999 decision in Ludlow,3 where the court 

declined to follow an earlier decision of the Ontario Court of Appeal in Legere.4 In Legere, the 

provincial Crown had conceded the subjective fault element, and consequently there is no statutory 

analysis to draw upon from that decision.  

3. The pertinent question on this leave application is: does determination of the fault element 

required under s. 145(3) of the Criminal Code need immediate intervention by this Court? For the 

following reasons, the respondent says that it does not, and that this is clearly not the right case to 

grant such leave.  

4. First, over 20 years have passed without this Court being asked to review the BCCA’s 

decision in Ludlow. Although the fault standard informs the pathway to conviction, the different 

                                                 
1 R. v. Zora, 2019 BCCA 9 [BCCA Decision], paras. 21-69 [Application for Leave to Appeal 

(“AR”), Tab 5, pp. 24-37]. 
2 BCCA Decision, paras. 70-96 [AR, Tab 5, pp. 38-48]. 
3 R. v. Ludlow, 1999 BCCA 365. 
4 R. v. Legere, 1995 CanLII 1551 (ON CA). 
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analytical approaches to mens rea at issue in this case will not necessarily impact upon the ultimate 

finding of guilt or innocence. For example, the majority and the minority in this case parted ways 

on the mental fault element required, but they concurred in the result. Contrary to the applicant’s 

assertion, the BCCA reaffirming that objective mens rea applies to breach of bail is not an issue 

that “cries out” for this Court’s intervention.5 The majority opinion simply applied the well-

established rules of statutory interpretation set out by this Court. The majority’s analysis was 

correct and the law in British Columbia is now clear.  There is no pressing need for this Court to 

intervene. 

5. Second, the applicant’s proposed arguments are not indicative of his own personal 

circumstances, nor are they informative of the issue he raises on appeal. There is no risk of injustice 

to the applicant because he would stand convicted by either measure of mental fault. The policy 

considerations raised by the applicant (and that were consequential to the minority’s opinion on 

subjective mens rea) are not based on any evidence of the applicant’s own personal circumstances. 

Justice Fenlon, in her minority opinion, dismissed the appeal because the applicant displayed overt 

recklessness sufficient to meet the subjective standard for mens rea.6  

6. Third, Parliament amended s. 145(3) of the Criminal Code after the BCCA heard argument. 

The Government proposes sweeping legislative reform to administration of justice offences 

through Bill C-75, which has passed a third reading in the House of Commons and is presently 

before the Senate. The precedential value, and concomitant national significance, of this Court’s 

opinion on the issue for which leave is sought is significantly decreased if based upon an already 

outdated statutory scheme. Any impetus for intervention is further diminished by the fact that 

Parliament is on the cusp of legislative reform that would render most of the applicant’s arguments 

nugatory. 

7. Section 145 of the Criminal Code is applied daily in criminal courts across Canada without 

overt controversy, or much difficulty. The applicant’s arguments do not raise issues of public or 

national importance that merit this Court’s consideration. For all of these reasons, this application 

for leave to appeal should be dismissed.  

                                                 
5 Applicant’s Memorandum of Argument, para. 26 [AR, Tab 8, p. 60]. 
6 BCCA Decision, para. 95 [AR, Tab 5, pp. 47-48]. 
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Key Facts  

8. The applicant was charged with three counts of possession for the purpose of trafficking 

under the Controlled Drugs and Substances Act. He was released under a recognizance on those 

charges in the amount of $2500, with one named surety. The applicant’s release was conditional 

upon him obeying a curfew, and presenting himself at the front door of his residence within five 

minutes of a police officer or bail supervisor attending the residence to confirm his compliance 

with that curfew.7 

October 9th, 2015 recognizance compliance check 

9. On Friday the 9th of October 2015, a member of the RCMP attended the applicant’s 

residence at 10:30 p.m. to conduct a curfew compliance check. It was the beginning of the 

Thanksgiving long weekend, and already two-and-half hours into the curfew imposed under the 

applicant’s recognizance. The police officer attended the front door of the residence, rang the 

doorbell three times, and knocked loudly on the door with his fist. He received no response from 

inside the applicant’s residence. The officer then waited at the residence for more than five minutes. 

During this curfew check, the officer observed no activity at the residence, no lights were on, and 

no dogs were heard barking.  This police officer had previously attended the applicant’s residence 

and conducted a curfew check at 10 p.m. the night before – and on that prior date the applicant had 

responded appropriately and without incident.8 

October 11th, 2015 recognizance compliance check 

10. On Thanksgiving Sunday, the 11th of October 2015, a different member of the RCMP 

attended the applicant’s residence at 10:25 p.m. to conduct a curfew compliance check. Again, it 

was almost two-and-half hours into the curfew imposed under the applicant’s recognizance. This 

police officer saw a handwritten note on the applicant’s front door that read “use the doorbell”, 

which he then did. The police officer waited there for more than five minutes. During this curfew 

check on October 11th, the officer received no response from inside the applicant’s residence and 

                                                 
7 BCCA Decision, para. 3 [AR, Tab 5, p. 19-20]; R. v. Zora (29 March 2017), Courtenay 83980-

6-CAC/ 38980-7-CAC (BCPC) [Trial Judgment], paras. 1-2, 13 [AR, Tab 2, pp. 4, 9-10]. 
8 BCCA Decision, paras. 4, 6 [AR, Tab 5, p. 20]; Trial Judgment, paras. 3-4, 7 [AR, Tab 2, pp. 5-

7].  
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observed no activity or signs of life at the residence. This police officer had also previously attended 

the applicant’s residence to conduct a curfew check – on that prior date the applicant had responded 

appropriately.9 

11. The applicant was subsequently charged with two counts under s. 145(3) of the Criminal 

Code for failing to comply with the terms of his recognizance on October 9th and 11th by not 

presenting himself at the door to his residence within five minutes of police conducting a curfew 

compliance check.10 The Crown proceeded summarily on both breach charges.11  

The applicant’s evidence related to the breaches 

12. The applicant, his mother (who was also his surety) and his girlfriend testified that they had 

spent the entire Thanksgiving weekend together at the residence – celebrating Thanksgiving dinner 

on October 11th, 2015. All three said that the two dogs inside the residence that weekend barked in 

response to anyone approaching the residence or ringing its doorbell.12 

13. The applicant said he was inside his residence on October 9th and 11th, 2015, but that he 

may have been sleeping during the two curfew compliance checks. The applicant was undergoing 

methadone treatment and withdrawal from his heroin addiction at this time, which made him sleepy 

and retire to bed earlier than usual. The applicant was admittedly sleeping in a bedroom at the 

relevant time from which it was difficult – if not impossible – to hear the residence’s only 

doorbell.13  

14. After the applicant was charged for breaching his recognizance on October 9th and 11th, 

2015, he changed where he slept and set up an audio-visual system to help alert him to future 

                                                 
9 BCCA Decision, paras. 5-6 [AR, Tab 5, 20]; Trial Judgment, paras. 5-7 [AR, Tab 2, pp. 6-7]. 
10 BCCA Decision, para. 1 [AR, Tab 5, p. 19]; R. v. Zora, 2017 BCSC 2070 [Summary 

Conviction Appeal Decision], para. 1 [AR, Tab 3, p. 14]; Trial Judgement, paras. 1-2 [AR, Tab 2, 

pp. 4-5]. 
11 Trial Judgement, para. 1 [AR, Tab 2, p. 4]. 
12 BCCA Decision, para. 8 [AR, Tab 5, p. 20]; Trial Judgment, para. 7 [AR, Tab 2, pp 6-7]. 
13 BCCA Decision, paras. 9, 94-95 [AR, Tab 5, pp. 20, 46-47]; Trial Judgment, para. 8 [AR, Tab 

2, p.7]. 
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curfew compliance checks. After making these changes, the applicant had no further problems 

complying with the conditions of his release.14 

The Trial Judge’s Reasons for Judgment 

15. The trial judge found that there were no credibility issues related to the evidence of the two 

police officers who conducted the compliance checks.15 Although the trial judge did not reject the 

defence evidence outright, he did find that there were a number of credibility and reliability issues 

related to that evidence arising from drug addiction, drug withdrawal, glibness, financial interest, 

timing of disclosure of the breaches, as well as possible bias given the witness’s relationships.16 

16. The trial judge held that there is an element of practicality applicable to bail conditions, and 

that the relevant condition imposed upon the applicant was enforceable. The trial judge applied an 

objective standard of mens rea to the s. 145(3) offence. He found that it is incumbent upon the 

person who wants the benefit of being released on bail to make the necessary arrangements to 

comply with the bail conditions imposed upon them. It was found that the applicant was in fact 

able to make these necessary arrangements after he was charged with breaching his bail.17 

17. The trial judge noted a number of scenarios that would not afford the applicant a defence 

for failing to comply under the specific circumstances of this case, including: deliberately not 

answering the door, self-induced intoxication that prevented compliance with answering the door, 

or doing something that resulted in the applicant being unable to hear the police attend at the door.18 

The trial judge held that while the defence evidence on the whole offered a “possible explanation” 

for why the applicant did not present himself at the door as required by the terms of his 

recognizance, it was insufficient to establish a substantive legal defence for failing to do so. The 

                                                 
14 BCCA Decision, paras. 10, 94-95 [AR, Tab 5, pp. 21, 47-48]; Trial Judgment, para. 8 [AR, Tab 

2, p. 7]. 
15 BCCA Decision, para. 11 [AR, Tab 5, p. 21]; Trial Judgment, para. 11 [AR, Tab 2, p. 9]. 
16 BCCA Decision, para. 11 [AR, Tab 5, p. 21]; Trial Judgment, paras. 12-14 [AR, Tab 2, pp. 9-

10]. 
17 Trial Judgment, paras. 15-16 [AR, Tab 2, pp. 10-11]. 
18 BCCA Decision, para. 12 [AR, Tab 5, p. 21]; Trial Judgment, para. 16 [AR, Tab 2, 11]. 
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applicant was convicted of two counts of failing to comply under s.145(3) of the Criminal Code, 

and sentenced to a $400 fine per count.19  

The Decision of the Summary Conviction Appeal Court 

18. The applicant appealed his convictions to the summary conviction appeal court. The 

applicant did not challenge any of the factual findings made by the trial judge.  The applicant 

advanced a single ground of appeal – whether the trial judge erred in law in finding that the fault 

element for a s. 145(3) offence is satisfied upon the objective test for mens rea articulated in 

Ludlow.20 The summary conviction appeal judge dismissed the appeal on the basis that the trial 

judge had committed no error in following the considered BCCA decision in Ludlow to find that 

the requisite fault element under s. 145(3) of the Criminal Code had been proved.21 

Leave to Appeal to the Court of Appeal 

19. The applicant applied for leave under s. 839(1) of the Criminal Code to appeal to the British 

Columbia Court of Appeal. The applicant was granted leave on the sole question of whether or not 

section 145(3) of the Criminal Code imports an objective standard of mens rea, and a five-member 

division was convened to hear the appeal in order to reconsider its prior decision in Ludlow.22 

The Decision of the Court of Appeal 

20. Writing for the majority, Justice Stromberg-Stein concluded that s. 145(3) is a duty-based 

offence that attracts an objective mens rea.23 Justice Stromberg-Stein properly applied the well-

established principles of statutory analysis and determined that the duty-based nature of s. 145(3), 

combined with the risk-based nature of the Criminal Code bail provisions, demonstrates that 

Parliament intended that objective mens rea be applied to breach of recognizance. 

21. The majority began its analysis by identifying the two stages of proving an offence under 

s. 145(3). At the first stage, the Crown must prove the required elements of the breach (the actus 

                                                 
19 BCCA Decision, para. 13 [AR, Tab 5, p. 21]; Trial Judgment, para. 18 [AR, Tab 2, p. 12]. 
20 BCCA Decision, paras. 14-15 [AR, Tab 5, pp. 14-15]; Summary Conviction Appeal Decision, 

paras. 1, 4. 
21 BCCA Decision, paras. 15-16 [AR, Tab 5, p. 22]; Summary Conviction Appeal Decision, paras. 

7-8. 
22 BCCA Decision, paras. 1, 16-17 [AR, Tab 5, pp. 19, 22]. 
23 BCCA Decision, para. 66 [AR, Tab 5, p. 36]. 
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reus and the requisite mens rea). Then, at the second stage, if the accused fails to provide a lawful 

excuse for the breach, the offence is made out.24  

22. Next, the majority turned to the existing appellate and trial court decisions that considered 

the requisite mens rea for ss. 145(2) and (3) offences, and found that different courts had arrived 

at inconsistent conclusions on the issue.25   

23. The majority observed that since s. 145(3) did not expressly set out the requisite fault 

element, the court’s role was to discern Parliament’s intent by applying the well-established 

principles of statutory interpretation.26 Following R. v. A.D.H., 2013 SCC 28, the majority 

recognized that the starting point of statutory interpretation was the presumption that Parliament 

intends crimes to have a subjective mens rea. However, the court noted that this presumption is a 

principle of statutory interpretation that gives way to “clear expressions of a different legislative 

intent.”27  

24. Turning to the interpretation of the text of the provision itself, the majority held that  

s. 145(3) is a “duty-based offence” – one of the five main types of objective fault offences identified 

in A.D.H. – because the offence relates to a specific legal duty to act imposed upon an accused by 

a court.28 The majority also concluded that the words and phrases used in s. 145(3), understood in 

their grammatical and ordinary sense, demonstrates Parliament’s intention to impose a uniform 

normative standard of behaviour, which is consistent with discharging an obligation in objective 

terms.29  

25. Turning next to the statutory context and purpose of s. 145(3), the majority considered the 

relationship between the offence in s. 145(3) and the law of bail under s. 515(1), in light of R. v. 

Antic, 2017 SCC 27. The majority observed that Antic clearly states that every accused person has 

the right to be released on reasonable bail on the least onerous conditions.30 Within this context,  

                                                 
24 BCCA Decision paras. 21-22 [AR, Tab 5, p. 24]. 
25 BCCA Decision paras. 24-41 [AR, Tab 5, pp. 24-25]. 
26 BCCA Decision para. 47 [AR, Tab 5, p. 30]; applying R. v. A.D.H., 2013 SCC 28, paras. 19-20. 
27 BCCA Decision para. 48 [AR, Tab 5, p.31]; applying R. v. A.D.H., paras. 23-27. 
28 BCCA Decision paras. 50-51 [AR, Tab 5, p. 31]; applying R. v. A.D.H., paras. 49, 55-56, 63-

72. 
29 BCCA Decision paras. 53-54 [AR, Tab 5, pp. 32-33]. 
30 BCCA Decision para. 56 [AR, Tab 5, p. 33-34]. 
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s. 145(3) provides an enforcement mechanism aimed at mitigating the statutorily defined risks of 

releasing an accused person into the community by requiring a minimum uniform standard of 

conduct, which is consistent with applying an objective mens rea standard. 31  

26. In the final step of its statutory interpretation, the majority considered the breadth of  

s. 145(3). The majority concluded that an objective mens rea would not render the scope of liability 

under s. 145(3) unduly broad since criminal liability would be restricted to minimal, reasonable, 

and necessary conditions, reduced to writing and tailored to and accepted by the accused.32 The 

majority also observed that s. 145(3) was not an offence of sufficient social stigma or penalty to 

require a subjective mens rea.33 The court also distinguished s. 145(3) from the offence of breach 

of probation under s. 733.1 of the Criminal Code.34 

27. In conclusion, the majority concluded that Parliament’s intent was for s. 145(3) to impose 

a societal - not a personal - standard of conduct, consistent with an objective mens rea.35 

28. Justice Fenlon wrote a concurring judgement, but took a different view of the law and 

concluded that s. 145(3) imports a subjective fault standard.36 Justice Fenlon’s analysis started from 

the presumption that Parliament intends crimes to require subjective fault, absent evidence in the 

legislation of a contrary intention.37 Justice Fenlon accepted that s. 145(3) was clearly duty-based,38 

but ultimately concluded that neither the words nor the design of the offence in s. 145(3) displaced 

the presumption of a subjective fault element.39 The minority opinion focused on the absence of 

specific words associated with objective mens rea offences, such as “careless,” “reasonable”, 

“ought to”, and “duty.”40 Justice Fenlon’s analysis was also infused with an overarching concern 

that an objective standard of fault would not permit consideration of factors such as inexperience, 

                                                 
31 BCCA Decision paras. 57-59 [AR, Tab 5, p. 34]. 
32 BCCA Decision para. 60 [AR, Tab 5, pp. 34-35]. 
33 BCCA Decision para. 63 [AR, Tab 5, p. 35]. 
34 BCCA Decision para. 64 [AR, Tab 5, p. 35]. 
35 BCCA Decision paras. 66-67 [AR, Tab 5, p. 36]. 
36 BCCA Decision paras. 70, 91, 93 [AR, Tab 5, pp. 38, 46]. 
37 BCCA Decision para. 72 [AR, Tab 5, p. 38]. 
38 BCCA Decision paras. 80, 83-85 [AR, Tab 5, pp. 41-43].  
39 BCCA Decision para. 73 [AR, Tab 5, p. 38]. 
40 BCCA Decision paras. 74, 76-80 [AR, Tab 5, pp. 38-41]. 
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lack of education, youth, and cultural experience, which would work an injustice.41 She relied on 

R. v. Josephie, 2010 NUCJ 7, as an example of a case in which an objective mens rea would have 

resulted in an unjust outcome.42 

29. Justice Fenlon applied the subjective standard of fault to the facts, and ultimately concluded 

that the applicant was clearly reckless on a subjective mens rea standard, and therefore guilty.43 

She acknowledged that the application of either a subjective or objective standard of fault led to 

the same result in the applicant’s case, but held that such a result would not occur in every case.44 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
41 BCCA Decision para. 87 [AR, Tab 5, p. 44]. 
42 BCCA Decision para. 88 [AR, Tab 5, pp. 44-45]. 
43 BCCA Decision paras. 94-95 [AR, Tab 5, pp. 46-48]. 
44 BCCA Decision para. 96 [AR, Tab 5, p. 48]. 
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PART II: QUESTION IN ISSUE 

30. The applicant proposes the following question: 

What level of fault must an accused person possess to be convicted for breaching a 

recognizance under s. 145(3) of the Criminal Code? 

 

31. The respondent’s position is that the fault element under s. 145(3) of the Criminal Code is 

objective mens rea, as discerned and articulated by the BCCA majority, which requires: 

 …evaluating whether a reasonable person - subject to the same conditions of release 

and in the same situation as the accused - would have foreseen the risk of 

noncompliance flowing from the act or omission of the accused, and whether the 

accused’s conduct at the time constituted a marked departure from what a 

reasonable person would have done in that situation – irrespective of the accused 

having ever actually appreciated the reasonably foreseeable risk of noncompliance. 

If there is a reasonable doubt about whether or not a reasonably prudent person 

would have foreseen or appreciated the risk of noncompliance, or could have done 

something to prevent it, then an acquittal must follow.45 

32. The BCCA majority’s analysis was correct. The majority conducted a comprehensive 

statutory interpretation to reaffirm a 20 year-old conflict related to s. 145(3) of the Criminal Code 

– a provision that has been recently amended and is implicated in significant proposed changes to 

Criminal Code. On the facts of this case, the applicant would fairly stand convicted on the 

application of either standard of mens rea to s. 145(3) (as it then was). This leave application should 

be dismissed. 

                                                 
45 BCCA Decision, paras. 2, 46 [AR, Tab 5, pp. 19, 30]. 
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PART III: ARGUMENT 

The legal controversy advanced is not premised on any reasoned divergence between Canadian 

appellate courts 

33. No appellate court, other than the BCCA majority in the court below, has conducted a 

comprehensive statutory analysis of s. 145(3) to discern mens rea in accordance with the well-

settled principles of statutory interpretation. The BCCA sat as a five-member division to reconsider 

its earlier 1999 decision in Ludlow, in which the BCCA had declined to follow the Court of Appeal 

for Ontario’s opinion in Legere that subjective intent is required to prove a breach of bail contrary 

to s. 145(3) of the Criminal Code.  

34. Legere proceeded on the basis of a concession made by provincial Crown counsel that  

s. 145(3) required full subjective mens rea.46 That case consequently contains no statutory analysis. 

The Court of Appeal for Manitoba in Custance47cites to Legere and considers Justice Trotter’s 

extrajudicial work48 as supporting a test for mens rea that it ultimately determined to be “primarily 

subjective”.49 Again, there is no statutory analysis to discern the requisite mens rea under s. 145(3). 

The majority in the court below reviewed both of these appellate decisions,50 and after conducting 

a comprehensive statutory analysis, maintained the status quo in B.C. and determined that s. 145(3) 

imports an objective fault standard.51 

35. Accordingly, the conflict in the law is one that has seemingly existed for 20 years, ever 

since the BCCA’s decision in Ludlow; however, it is not based on any reasoned divergence 

between Canadian appellate courts. The concurring judgment of Justice Fenlon in the court below 

represents the only considered appellate opinion in support of a subjective mens rea for s. 145(3) 

breach offences. That minority opinion does not reflect in equal measure the majority’s robust and 

complete analysis, as required under this Court’s well-established rules for statutory interpretation. 

The minority opinion not only fails to give proper effect to the reasonable doubt standard of a 

                                                 
46 R. v. Ludlow, paras. 31-34; BCCA Decision, para. 26 [AR, Tab 5, p. 25]; n.b. the provincial 

Crown who made that concession is now Mr. Justice Trotter of the Ontario Court of Appeal. 
47 R. v. Custance, 2005 MBCA 23, paras. 12-13, leave to appeal refused, [2005] 2 SCR vii. 
48 Gary T. Trotter, The Law of Bail in Canada, 2d ed. (Toronto: Carswell, 1999) [AR, Tab 10] 
49 R. v. Custance, 2005 MBCA 23, paras. 12-13, leave to appeal refused, [2005] 2 SCR vii. 
50 BCCA Decision, paras. 24-26, 37-40 [AR, Tab 5, pp. 24-25, 27-28]. 
51 BCCA Decision, paras. 2, 66-67 [AR, Tab 5, pp. 19, 66]. 
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marked departure (as articulated by this Court for penal negligence offences),52 it also appears to 

be unduly influenced by policy considerations that do not strictly inform part of the statutory 

interpretative analysis. 

36. On the issue of reasonable doubt, Justice Fenlon (at the applicant’s urging) relied upon a 

decision of the Nunavut Court of Justice as an example of where an objective standard would work 

an injustice. Her reliance on Josephie53 belies a fundamental misconception about the standard of 

penal negligence, as opposed to mere negligence (which was apparently argued by the Crown, and 

ultimately applied by the trial judge in Josephie). It is doubtful whether Mr. Josephie’s inattention 

to his court date would in fact represent a marked departure from that of a reasonable person who 

found themselves in the circumstances of such a profound personal tragedy, or at a minimum that 

these circumstances would have failed to raise a reasonable doubt on the proper application of the 

objective standard of mens rea. The minority opinion does not therefore identify a specific case 

where the application of an objective as opposed to a subjective fault element would dictate an 

unjust result. This illustrates the fact that the divergence between the majority and the minority is 

primarily about the analytical path to verdict. 

37. Justice Fenlon also dismissed a general concern that an accused might raise a reasonable 

doubt and avoid conviction by simply asserting, “I forgot the date”. Justice Fenlon found that 

concern to be overstated on the basis of the intelligence and common sense of triers of fact.54 

However, the minority opinion seems to presume that an accused will testify or call evidence that 

would become subject to a credibility assessment by the trier of fact, which appears to be at odds 

with the presumption of innocence. Regardless, it seems reasonably clear that on the application of 

a subjective mens rea, forgetfulness is a defence to a charge of failing to appear under s. 145(2) of 

the Criminal Code.55  

38. In contrast, the objective standard of mens rea lends itself to a more faithful legal analysis 

in keeping with the duty-based and risk-based nature of the statutory scheme, and in circumstances 

where the crime can be committed by an act of omission.  The majority in the court below arrived 

                                                 
52 R. v. A.D.H., paras. 153-155. 
53 BCCA Decision, paras. 88-89 [AR, Tab 5, pp. 44-45], citing R. v. Josephie, 2010 NUCJ 7. 
54 BCCA Decision, at para. 90 [AR, Tab 5, pp. 45-46]. 
55 R. v. Blazevic, [1997] O.J. No. 1356. 
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at an objective standard by considering all of the relevant principles of statutory interpretation. To 

require that accused persons on bail arrange their affairs in a manner that accords with a societal 

standard of compliance also accords with common sense. Only then can a court have confidence 

that bail conditions will be complied with. Consequentially, the risk to the public will be reduced 

to an acceptable level and public confidence in the administration of justice will be maintained. 

The applicant’s proposed arguments are not informative of the issue, nor reflective of his 

personal circumstances 

39. The applicant proposes to argue what role, if any, Parliament’s inclusion of a statutory 

defence of lawful excuse has in the determination of the fault element of an offence.56  While the 

existence of the “lawful excuse” component of the provision (which has subsequently been 

amended by Parliament) played a role in the statutory analysis conducted in the court below, it was 

a minor one. The availability of a lawful excuse did not ultimately dictate the required fault element 

of the offence in either the majority or minority opinions, or form the basis of their disagreement. 

An exploration of the “lawful excuse” defence in the manner proposed by the applicant would not 

aid in the resolution of the stated ground of appeal.  

40. The applicant argues the social context in which breach of recognizances arise.57 The 

respondent acknowledges the general significance of bail to the functioning of the criminal justice 

system as an issue of national concern. However, the applicant’s plea to this Court to “determine 

under what circumstances (if any), society is prepared to forgive the accused who does not perceive 

a potential breach in the same way a reasonable person would”,58 is extraneous to the issue being 

advanced on this leave application. The applicant was found to be fully capable of complying with 

the relevant condition of his release.59 He raises policy considerations that may be fair debate in 

Parliament (and, indeed, appear to be reflected in Bill C-75 as discussed below), but that are outside 

of the well-established rules of statutory interpretation developed by this Court. In other words, if 

leave were granted, it would presumably not fall within the mandate of this Court to decide when 

                                                 
56 Applicant’s Memorandum of Argument, paras. 33-34 [AR, Tab 8, p. 62].  
57 Applicant’s Memorandum of Argument, paras. 35-44 [AR, Tab 8, pp. 62-65]. 
58 Applicant’s Memorandum of Argument, para. 44 [AR, Tab 8, p. 65]. 
59  BCCA Decision, paras. 10, 94-95 [AR, Tab 5, pp. 21, 47-48]; Trial Judgment, para. 8 [AR, 

Tab 2, p. 7]. 
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society is prepared to forgive an accused who has unreasonable perceptions of the risk that they 

may breach the conditions of their release. 

The impact of legislative reform (actual and proposed) 

41. The applicant does not advert to amendments made by Parliament to s. 145(3) of the 

Criminal Code contained in An Act to amend the Criminal Code and the Department of Justice Act 

and to make consequential amendments to another Act, S.C. 2018, c. 29. Effective December 13, 

2018 (i.e. after the appeal was argued but before the BCCA decision was released), Parliament 

deleted the phrase “the proof of which lies on them” from s. 145(3) as well as from other sections 

of the Criminal Code (including s. 215). Nor does the applicant refer to Bill C-75, An Act to amend 

the Criminal Code, the Youth Criminal Justice Act and other Acts and to make consequential 

amendments to other Acts, introduced by the Government on March 29, 2018 and presently before 

the Senate.60 That Bill proposes comprehensive reform of the bail system and administration of 

justice offences in Canada. 

42. While the respondent’s position is that the legislative amendments now in force do not 

detract from the majority’s analysis in the court below, the mere fact of amending legislation 

diminishes the national importance of a decision from this Court to resolve any conflict between 

lower courts. Any decision from this Court would not hold the same precedential value if premised 

on an outdated statutory scheme. It would not conclusively resolve the issue of the fault standard 

required for a breach of bail because it would remain open to a party to re-litigate the issue in the 

context of the currently operative statutory provision. 

43. To illustrate this point with a plausible scenario, the legislative background to Bill C-75 

published online by the Government of Canada61 says that the measures included in Bill C-75 are 

intended to change the way certain administration of justice offences are processed in the criminal 

justice system. According to that online publication, Bill C-75 creates a new process – a judicial 

                                                 
60 Bill C-75, An Act to amend the Criminal Code, the Youth Criminal Justice Act and other Acts 

and to make consequential amendments to other Acts, 1st Sess, 42nd Parl, 2018 (as passed by the 

House of Commons 3 December 2018), online: Parliament of Canada.  
61Canada, Department of Justice, Legislative Background – An Act to amend the Criminal Code, 

the Youth Criminal Justice Act and other Acts and to make consequential amendments to other 

Acts (Bill C-75) (31 May 2018). 
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referral hearing – as an alternative to prosecuting breach offences. That alternative process is aimed 

at enabling the judge at a judicial referral hearing to take into account the particular circumstances 

of the accused (“e.g., mental health issues, existence of neurocognitive disorders such as FASD, 

addictions, homelessness”) where the breach poses an attenuated risk of harm. Assuming that this 

Court were to grant leave and ultimately agree with the minority opinion of Justice Fenlon, and 

assuming that Bill C-75 receives royal assent, it would still be open to the Crown to argue that 

these new amendments evince a clear legislative intent to import an objective fault standard in 

more formal breach charge proceedings because Parliament has specifically provided for an 

alternative process wherein subjective factors can now be taken into account (i.e., implicit 

recognition of the fact that the prior legislative scheme imported objective mens rea and did not 

properly permit consideration of the personal attributes of an offender in the ordinary course of a 

s. 145(3) breach prosecution). Further, the public policy considerations that drive Justice Fenlon’s 

statutory analysis62 and the applicant’s argument on this leave application,63 appear to be addressed 

by the amendments proposed in Bill C-75. 

44. In summary, while it is not certain that Bill C-75 will be enacted into law, there exists a real 

prospect of legislative reform that would reduce the significance of a decision from this Court on 

the proposed issue to be argued in this leave application. Revision of s. 145(3) has already occurred 

in lesser measure. These factors support a dismissal of the application for leave to appeal - 

particularly since the majority conducted a compelling and comprehensive statutory analysis of the 

provision as it then was.  

The curative proviso 

45. Finally, the applicant contends that the proposed appeal would provide this Court with “an 

opportunity to affirm the limited application of the curative proviso”.64 This argument falls outside 

the scope of the single ground raised in the Notice of Application for Leave to Appeal and imports 

no issue of national importance. The law regarding the curative proviso is settled. This Court has 

                                                 
62 BCCA Decision, paras. 75 (direct threat to liberty interest of an accused), 86 (concern that not 

all breaches give rise to the same level of risk), 87-91 (need to consider personal attributes of an 

accused) [AR, Tab 5, pp. 39, 44-46]. 
63 Applicant’s Memorandum of Argument, paras. 41-44 [AR, Tab 8, pp. 64-65]. 
64 Applicant’s Memorandum of Argument, paras. 45-49 [AR, Tab 8, pp. 65-66]. 



 

 

16 

 

repeatedly asserted the limited application of the curative proviso, as noted in Sekhon65 and most  

recently reiterated by Justice Martin (in partial dissent) in Calnen.66 

46. The Crown has consistently pleaded the curative proviso under s. 686(1)(b)(iii) of the 

Criminal Code in this case.67 The minority’s application of that curative proviso involved a fact-

specific inquiry as to whether the applicant, on any fault standard, breached his bail. Every level 

of court in British Columbia has determined that he did so. There is no realistic concern that 

denying the application for leave to appeal would result in any personal injustice to the applicant.  

47. The relevant considerations favour dismissal of this application. Important issues of 

statutory interpretation are best advanced: on a relevant evidentiary record and in circumstances 

where the issue is reflective of the applicant and consequential to him, with the benefit of an array 

of considered appellate decisions on the issue, where the proposed arguments on appeal to this 

Court are informative of the issue, and premised upon an operative legislative scheme. This is not 

such a case. 

PART IV: SUBMISSIONS CONCERNING COSTS 

48. The respondent makes no submission as to costs. 

PART V: NATURE OF ORDER SOUGHT 

49. That the application for leave to appeal be dismissed, without costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at the City of Ottawa, in the Province of Ontario, this 12th day of April, 2019. 

   

__________________________________ 

Ryan James Carrier 

Counsel for the respondent 

                                                 
65 R. v. Sekhon, 2014 SCC 15, para. 53. 
66 R. v. Calnen, 2019 SCC 6, para. 195. 
67 See for instance Summary Conviction Appeal Decision, para. 4 [AR, Tab 3, pp. 14-15]. 
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